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c. 
C ABALLA, from the Lat. caballus.J Belonging to a horse. Domes. 

day. 
CABBAGES. See Tumifts. 
CABINET COUNCIL. See Privy Council. 
CABLlSH, cablicium.J Signifies brush-wood, according to the wri

ters of the forest Jaws ; but Sftelman thinks it more properly windfall
wood, because it was written of old cadibulum, from cadere ; Ol' if de
'rived from the Fr. chabilis, it also must be windfall-wood. 

CABLES, For shipping, made of old or damaged materials, liable 
to forfeiture ; and the regulations for manufacturing them settled by 
stat. 25 Gt'o Ill. c. 56. 

CACHEPOLUS, o1· CACHERELLUS, An inferior bailiff, a catch
pole. See Com1,u-tud. domus de Fal'endon, JJ-fS.fol. 23. and Tho1·n. 

CADE, Of herrings is 500, of sprats I ,ooo. But it is said, that an
ciently, 600 made the cade of herrings, and six score to the hundredl 
which is called Magnum Centum. 

CADET, The younger son of a gentleman, particularly applied to 
a vol·unteer in the army, waiting for some post. 

CAEP GILDUM. See Ceaftgitde. 
CAGIA, A cag·e or coop for birds. Rot. CLaus. 38 Hen. III. 
CALANGIUM AND CALANGIA, A challenge, claim, or dispute . 

. li'Ion . .llngl. tom . 2. fol. 252. 
CALCETUM, CALCEA, A causey, or common hard way, main

tained and repaired with stones and rubbish, from the Lat. calx, chalk, 
Fr. chaux, w·hence their chaussee and our causeway, or path raised with 
earth, and paved with chalkstones, or gravel. Catcea1·ium ofterationes 
were the work and labou1· done by the adjoining tenants ; and calca
gium was the tax or contribution pcud by the neighbouring inhabitants 
towards the making and repairing· such common roads ; from 
which some persons were especially exempted by royal charter. 
Kennel's Gloss. 

CALEFAGIUM, A right to take fuel yearly. Blount. 
CALENDAR. See stat. 24 GFo. II. c. 23. for the establishment of 

the new style, and stat. 25 Geo. II. c. 30. which enacts, that the open
ing of common lands, and othe1· things depending on the moveable 
feas-ts -shall be according to the new calendar. See tit. Bissextile, 
YeaT. 

CALENDAR MONTH, Consists of 30 or 31 days, (except Feb. 
'28, and in Leap Year 29,) according to the calendar. See the 
preceding article, and stat. 16 Ca1·. II . c. 7. See tit. Time, Month. 

CALENDAR oF PRISONERS, A li st of all the prisoners' names, 
in the custody of each respective sheriff. \Vhere prisoners are capi
tally convicted at the assises, the judge may command execution to 
be clone, without any writ. And the usage now is, for the judge to 
sign the calendar, which contains all the prisoners' names, without 
thei1· several judgments in the margin, and this calendar is left with 
the sheriff. As, for a capital felony, it is written opposite to the pri
soner's name, "hanged by the neck." Formerly in the days of Latin 
and abbreviation, " sus. fteT cott." for ~~ susj1endatu1· j1er collum.'~ 
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Staund~(01·d's P. C. 182. See 4 Comm. 403. and tit. Trial, Felon, 
Pardon . 

CALENDS, calendte.] Among· the Romans was the first day of eve
ry mouth, being spoken of by itself, or the very day of the new moon, 
which usually happen together; and if j11·idic, the day before, be add
ed to it, then it is the last clay of the foregoing month, as fl?'idie ca
/erld. Sejztemb. is the last day of August. lf any number be placed 
with it, it signifies that clay in the fot·met· month, which comes so 
much before the month named ; as the tenth calends, of October is the 
20th day of Sej1tember; for if one reckons backwards, beginning at 
October, the 20th day of Sej1tembe?· makes the lOth day before Octo
be?'. In Manh, May, July, and October, the calends begin at the six
teenth day, but in other months at the fourteenth ; which calrn ds 
must ever bear the name of the month following, and be numbered 
backwards from the first clay of the said following months. Hojlton's 
Conco1·d, fz. 69. In the dates of deeds, the clay of the month, by nones, 
ides, or calends, is sufficient. 2 In st. 67 5 See Ides. 

CALI BURNE, The famous sword of the great King .!lrthur. Hove
den and Bromj1ton in Vita R. 

CALICO. No person shall wear in apparel any printed or dyed ca-
1ico, on pain offorfeiting 51. And drapers selling any such calico, shall 
forfeit 20/. But this does not extend to calicoes dyed all blue, stat. 
7 G eo. I. c. 7 Persons may wear stuff, made of linen yarn and cotton 
wool, manufactured and printec with any colours in G1·eat Britain; 
so as th.e warp be all linen yarn, without incurring any penalty, by 
stat 9 Geo . II. c. 4. By stat. 14 Geo. Ill. c 72 stuffs wholly made of 
raw cotton wool within this kingdom, are not to be conside red as ca
licoes, and every person may use the same. These are distinguished 
by three blue stripes in the selvage. See tit. Linen, and Burn's Justice, 
tit. E x cise X. 

CALLING THE PLAINTIFF. It is usual for a plaintiff, when he 
or his counsel perceives that he has not given evidence sufficient to 
m aintain his issue, to be voluntarily nonsuitcd, or withdraw himself; 
whereupon the criet' is ordered to call the fllaintijf; when neither 
be nor any for him appears. See tit. Nonsuit, TTial. 

CALLIS, The king's highway, mentioned in some of our ancient 
authors. · Huntingdon, lib. I. 

CAMBRlCK. There were formerly several statutes against the 
importation and use of Camb1·icks, or FTench lawt~s, (stats. 18 Geo. 
II. c. 36. 21 Geo. II. c. 26.) but now by 43 Geo. Ill. c. 68. (consoli
dation of customs) the duty payable on the importation of cambricks 
and lawns, commonly called French lawns, is regulated ; and French 
lawns (commonly called cam bricks m· French lawns) legally import
ed, and having paid duty, may be worn and sold in Great BTitain. 
§21. 

By stats. 4 Geo. III. c. 37. and 7 Geo. Ill. c. 4-3. several 1'egula
t]o_ns are made concernit:g the manufacturing ~nd stamping cam
bn<;ks and lawns made m England; and forgmg or counterfeit
ing the stamp is felony without clergy. See further tit. Linen, Navi~ 
gation .!let s. 

CAMERA, From the old Germ. Cam . Camml'r, crooked ; whence 
comes our English, kimbo, arms in kimbo. But camem at first signi
fied any winding or crooked plat of ground ; as unam cam cram te?·rte, 
i. e. a nook of lane!. Du Fr-esn. Afterwards the word was applied 
to any vatllted or arched building; and it was tlsed in the Latin law. 
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proceedings, for the judge's chamber, &c. Camera Stellata, the Star 
Chamber,.-&c. 

CAMISIA, A garment belonging to priests, called the Alb-Pet. 
Blesen.~is. 

CAMOCA, A garment of silk, or something better. jv.Lon . ..!lngl. 
tom. 3 . j1. 81. 

CAMPANA BAJULA, A small hand-bell, much in use in the 
ceremonies of the Roman church ; and retained among us by sex
tons, parish clerks and criers. Girald. Camb. ajzud T'V/wrton, .Angl. 
Sacr. jwr. 2. jz. 637 

CAMPARTUM, Any part o1· portion of a larger field or ground; 
which would otherwise be in gross or common. Prim~e Histor. Cot. 
vol. 3. j1. 89. 

CAMPERTUl\1, A com-field. Pet. in Par!. 30 Edw. I. 
CAMP-FIGHT, The fighting of two champions Ol' combatants iu 

the field. 3 Inst. 221. See Acre-Fight, Batte!, Chamjlion. 
CAMPUS MAil, or MARTll, An assembly of the people every 

year in MaTch or Jlllay, where they confederated together to defend 
the country against all enemies. Leges Edw. Confessor, cajz. 35. Sim. 
Dzm elm . ..!lnno 1094. 

CANCELLiNG DEEDS AND \VrLLs, See those titles. 
CANDLES AND CHANDLERS. 1f any wax-ch:wcllers mix with 

their wares any thing deceitfully, &c. the candles shall be forfeited. 
Stat. 23 Etiz. c. 8. Tallow-chandlers and wax-chandlers, are by stat. 
'24 Geo. III. st 2. c. 41. to take out annual licenses. And by stat. 
25 G eo. III. c. 74. makers of candles shall be only such persons as 
are rated to the parish rates. The duties are regulated by stat. 27 
Geo. ill. c. 13. ( l-2d. jzer lb. of which was repealed by stat. 32 Geo. II f. 
~. 7.) These duties, and the various re gu lations to enforce them, 
form one of the numerous branches of the Excise Laws, and depend 
on a variety of statutes; a provision in one of which is not much 
known, though generally interesting, viz. " during the continuance of 
the duties upon candles, no person shall use in the inside of his house 
any lamp, wherein any oil or fat (other than oil made of fish within 
GTeat Britain) shall be burned for giving light, on pain of 40s. Stat. 8 
.linn. c. 9. ~ 18. The makers of candles are not to nse melting-houses 
without making a true entry, on pain of 100/. and to give notice of 
making candles to the Excise officer for the duties, and of the num-
ber, &c. Ol' shall forfeit 50!. Stats. 8 Ann . c. 6. 11 G-eo. I. cap. . SO. 
Vide stat. 23 Geo. 11. c. 21. 36 Geo. Ill. c. 5. prohibited the exporta-
tion of candles for a limited time. 

CANDLEMAS-DAY, The feast of the j zU?·ijication of the Blessed 
Virgin 11-fary, being the second clay of F ebrum·y, instituted in memory 
and honour of the purification of the virgin in the temple of Jerusalem, 
and the presentation of our blessed Lord. It is called Candlemas, Ol' 

a Jl!lass of Candtr-s, because before mass was said that day, the R omish 
church consecrattd and set apart, fo1· sacred use, candles for the whole 
year; and made a procession with hallowed candles in remembrance 
of the divine lig ht wherewith our Saviour illuminated the whole church 
at his presentation in the temple. 

This festi~r al is no clay in court, for the judges sit not; and it is the 
grand day 111 that term of all the inns of court, whereon the judges 
anciently observed many ceremonies, and the societies seemed to 
vie with each other, in sumptuous entertainments, accompanied with 
music, and almost all kinds of diversions. 
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CANES OPERTI.£, Dogs with whole feet, not !awed. Antiq, 
C:u stumar. dr Sutton Co/field. 

CANESTELLUS, A basket. In the inquisition of serjeancies, an_d 
k nights' fees, anna 12 & L3 of King John, for Ess,ex an~ Hc?·tforc~, It 
appears that one John of Liston held a manor by the scrv1ce of makmg 
the king's baskets. Ex Lib?·o Rub. Scacc. fat. 137. 

CANF ARA, A trial by hot iron fprmerly used in this kingdom. 
See Ordeal. 

CANIPULUS, A short sword. Blount, 
CAN A, A rod, or distance in the measure of ground. Ex Registr. 

Walt. Giffard Archiej!isc. Ebor.f. 45. 
CANON, A law or ordinance of the church; from the G1·eek word 

canon, a 1·ule. 
THE CANON LAw consists partly of certain rules taken out of the 

scripture ; partly of the writings of the ancient fathers of the church; 
partly of the orciinances of gene1·al and provincial councils ; and part
ly of the decrees of the Popes in former ages. And it is contained 
in two principal parts, the decrees and the decretals. The dect·ees 
are ecclesiastical constitutions made by the Popes and Cardinals, and 
were first gathered by I-vo bishop of Cm·nat, who lived about the year 
1114, but afterwards- perfected by Gratian, a Benedictine monk, in the 
year 1149, and allowed by Pope Eugenius, to be read in schools, and 
alleged for law. .They are the most ancient, as having theit· begin
ning from the time of Constantine the Great, the first Christian Em
peror of Rome. 

The decretals are canonical epistles written by the Pope, or by the 
Pope and Cardinals, at the suit of one or mot·e pe1·sons fo1· the order
ing and determining of some matter of controversy, and have the au
thority of a law; and of these there are three volumes, the first 
whereof was compiled by Raymundus Barcinius, chaplain to G1·egory 
the Ninth, and at his command about the yea!' 1231. The secoucl vo
lume is the work of Boniface the Eighth, collected in the yea!' 1298 . 
And the third volume, called the Clemmrines, was made by Pope 
CLement the Fifth, and published by him in the council of Vienna, about 
the year 1308. And to these may be added some novel constitutions 
of John XXII. and some other bishops of Rome. 

As the decrees set out the origin of the canon Jaw, and the rights, 
dignities and decrees of ecclesiastical persons, with their mannet· of 
election, onlination, &:c. so the decTetals contain the law to be used in 
tbe ecclesiastical courts ; and the first title in every of them, is the 
title of the Blessed Trinity, and of the catholic faitll, which is follow
ed with constitutions and customs, judgments and determinations in 
s_uch matters and causes as are liable to ecclesiastical cognisance, the 
l~v:s and co~w~rsation of the clergy, of matrimony and divorces, inqui
Sition of cnrmnal matters, purgation, penance, excommunication, &c . 
But some of the titles of the canon law are now out of use, and be
long to the common law ; and others are introduced, such as trials of 
wills, bastardy, defamation, &c. 

Tn"als of tithes were anciently in all cases had by the ecclesiasti
c_al law; though at this time this law only takes place in some par
ticular cases. 

Thus much for the canon law in general; and as to t!Je canon la~v~ 
of this kingdom, by the stat. 25 Hm. VIII. c. 19 . Tevived and confirm
eel b~ st,at. 1 Eliz .. c. I. it is declared, that all canons not repugnant to 
the k111g s prerogative, nor to the laws, statutes and customs of the 
t·ealm, shall be used and executed. 
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As for the canons enacted by the clergy under Jac. I. .II. D. 1603; 
and never confirmed in parliament, it has been solemnly adjudged 
upon the principles of law and the constitution, that where they are 
not merely declaratory of the ancient canon law, but are introductory 
of new regul ations, they do not bind the laity ; whateve1· regard the 
clergy may think proper to pay them. Stra. I 057. 

Lord Hard~vicke cites the opinion of Lord Holt, and declares it is 
11ot denied by any one, that it is very plain all the clergy at·e bound by 
the canons, confirmed by the king only ; but they must be confirmed 
by the parliament to bind the laity. 2 Ark. 605. Hence if the Arch
bishop of Canterbu1·y grants a dispensation to hold two livings distinct 
from each other, more than thirty mil es, no advantage can ue taken 
of it by lapse, or otherwise in the tempol'al courts ; for the resu·iction 
to thirty miles was introduced by a canon made since the stat. 25 Hen. 
VIII. See 2 Black. R eft. 968 . 

There are four species of courts in which the canon laws (and 
the ch1il la7vs also, see tit. Civil Laws) are pennitted under different 
restrictions to be used. 1. The courts of the at·chbishops and bi
shops, and their derimth·e officers; usually called in om· law courts, 
Christian, or The Eccl f'da8tical Courts. 2. The Military Courts, 
or Court~ of Chivalry. 3. The Courts of .lldmimlty . 4. The f:ou.Tts 
of the two Universities. In all, the reception of those Jaws in gene
ral, and the different degree of that res;eption, are grounded entirely 
upon custom; corroborated as to the Uni,,e rsities by act of parliament, 
ratifying those charters which confirm their customary laws. 1 Comm. 
83. 

For the peculiar jurisdiction, &c. of these courts. See this Diet. 
tit. Cott7·ts. The following particulars relate to them all, and to this 
subject, in general. 

1. The courts of common law have the sufteri nten dency over these 
courts, to keep them within their jurisdictions, to determine wherein 
they exceed th~m, to restrain and prohibit such excess; and in case 
of contumacy, to punish the offi cer who executes, and in some cases 
the judge who enforces the sentence, so declared to be illegal. See 
tit. Jurisdic tion, Prohibition. 

2. The common law has resened to itself the exposition of aU 
such sta tutes as concern either the extent of these courts, or the mat
ters depending before them. And therefore if these courts eithet· refuse 
to allow those acts of parliament, or will expound them in any othe1' 
sense than what the law puts on them, the courts at f!Vestminster 
will grant prohibitions to restrain and control them. See tit. Sta
tutes. 

3. An ajzjzcal lies from all these courts to the king in the last re
sort; which proves that the jurisdictim~ exercised in them, is derived 
from the crown of E ng land, and not from any foreig·n potentate, or in
trinsic authority of their own. See stat. 2 5 H en. VIII. c. 21. 

From these three strong marks and ensigns of superiority, it appears 
beyond a doubt that the canon (and civil) laws, though admitted in some 
cases by custom in some courts, are only subordinate, et leges sub gm
viore lfge; and that thus admitted, restrained, altered, new-modelled 
and ameuded, they are by no means a distinct, independent species of 
laws, but inferior branches of the customary or unwritten laws of En
gland, properly called the King's ecclesiastical, milita1·y, maritime, or 
academical Jaws. I Crnnm. 84. 

CANON RELIGIOSORUM, A book wherein the Religious of 
convents had a fair transcript of the rules of their order, which were 
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ft·eque ntly read among them as their local stat':tes ; and .this bo~k _was 
therefore called Regula and Canon. The pnbllc books of the :ellg~ous 
were the fom following. 1. JI!Iissale, which contain~d <til th~lr o~ces 
of devotion . 2. Martyrologium, a register of thetr pecultat· samts 
and martyrs, with the place and time of passion. 3. Cm~on or R~
gula, the instit~ltions and rules of their order. 4: .NeC'rologzum ot· Obz
tuarium in wlnch they entered the deaths of thetr founders and bene
factors,' to observe the days of commemoration of them. Kennet's 
Closs. 

CANTEL, cantellum.J Seems to signify the same with what we 
now call lump, as to buy by measure, or by the lump ; but accord
ina- to Blount, it is that which is added above measure. Stdt. de 
Ptsto?'. cafl. 9. Also, a piece of any thing, as a cantel of bn:ad, 
and the like. 

CANTRED, cantredus, a British word from cant, 01' cantre, Brit. 
eentum, and tret, a town or village.] In Wales a hundred villages; 
for the Welsh divide their counties into cantuds, as the English do 
into hundreds. This word is used stat. 28 Hen. VIII. c. 3. See 
.-Won .• lngl. jw1·. I.fol. 319. where it is written Kantrejz. 

CAPACITY, cajwcitas.] An ability, or fitness to receive ; and in 
law it is where a man, or body politic, is Hble to give or take lands, 
or other things, or to sue actions. Our law allows the king two ca• 
pacities; a natural and a politic. In the first, he may purchase lands 
to him and his heirs ; in the latter, to him and his successors. An 
alien born hath sufficient cajwcity to sue in any personal action, and is 
~;apable of pe1·sonal estate; but he is not capable of lands of inherit
ance. See tit. Alien. Persons attainted of treason or felony, idiots, 
lunatics, infants, feme coverts without their husbands, &c. are not 
capable to make any deed of gift, grant or conveyance, unless it be 
in some special cases. Co. Litt. 171, 172. See tit. Age, Infanc, and 
other suitable titles. 

CAPE, Lat. A writ judicial, touching plea of lands or tenements; 
so termed, as most writs are, of that word in it which canies the chief 
intention or end thereof; and this writ is divided into cafte magnum 
and caj1e ftar-vum, both of which concern things immoveable. Termes 
de la ley. 

CAPE MAGNUM, or the Grand Cajze, Is a writ that lies before ap
pearance to summon the tenant to answer the default, and also over to· 
the demandant; and in the Old Nat. Brev. it is defined to be, where 
a man hath brought aftnecij!e quod reddat of a thing touching plea of 
land, and the tenapt makes default at the day to him given in the 
original writ, then this writ shall go for the king to take the land in
to his hands ; and if the tenant come not at the day given him there
by, be loseth his land, &c. See Reg. Jud.fol. l. Bract. lib. 3. tract. 
3. c. l 

CAPE PARVUM, or jletit cajle, Is where the tenant is summoned in 
plea: of land, and comes on the summons, and his appearance is re
corded; if at the day given hi.m he. prays :he view, and having it 
granted makes default ; then tins wnt shall Issue for the king, &c. 
Old Nat. flre-v. 162. 

The difference between the grand cafte and jletit cajze is, that the 
g!·anc~ cajze is awardee! upon the tenant'~ ~ot app~aring or demanding t 1c 
vtew m such real acuons, where the onglllal wnt does not mentiOI> the 
P"~ticulars demanded; and the jutil cajzt is aftet· appe,,ran·ce or vie w 
granted; and whereas the grand cajze summons the tena.nt to answer the 
default, a11,~ li~ewise over to tl"\,e demandant; ftetit caju: summons the 
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tenant to answer the default only ; and therefore it is called ti~tit caju:, 
though some say it hath its name, not because it is of small force, but 
by reason it consists of few words. Reg. Jud.fol. 2. Fleta, lib. 2. c. 44. 
Tennes de la ley. 

CAPE AD VALENT! AM. This is a species of cajLe magnum, and is 
where I am impleaded of lands, and vouch to warrant another, against 
whom the summons ad ~uarTantizandum hath been awarded, and he 
comes not at the clay g·iven; then if the demandant recove1· against 
me, I shall have this writ against the vouchee, and recover so much 
in -value of the lands of the vouchee, if he hath so much ; if not, I 
shaii have execution of such lands and tenements, as shall afterwards 
descend to him in fee ; or if he purchases afterwards, I shall have 
against him a resummons, &c. And this writ lies before appearance. 
Old .Jilat. BTev. 161. See tit. Fine and Rr:co-ve1·y. 
. CAPELLA, Before the word chapel was restrained to an oratory or 
depending· place of divine worship; it was used also for any sort of 
chest, cabinet, or other repository of precious things, especially of 
relig·ious religues. K ennet's Pm·och. Antiq. fz. 580. 

CAPELL US, A cap, bonnet, or other covering for the head. TenU?·es, 
fl. 32. Caj1ellus fen·eu s, a helmet or iron head-piece. Hoveden, fl. 61. 
Caj1ellus militis is likewise a helmet or military head piece. Consue
tud. domus de Farendon, ll!JS. fol. 2 l. 

CAPIAS, A writ or process of two sorts; one whereof in the court 
of C. P. is called cajLias ad Tesjwndendum, before judgment, where an 
original is sued out, &c. to take the defendant and make him answer 
tha plaintiff; and the other a writ of execution, after judgment, be
ing of divers kinds, as cajlias ad satisfaciendum, caj1ias ntlagatum, t:tc. 

The CAPIAS AD RESPONDENDUM in C. B. is drawn from the jzr~C
cijze, which serves both for the o1·iginal and cajlias, and the return 
of the original is the teste of the cajlias. If a cajlias be special, •in 
case, covenant, &c. the cause of action must be recited at large, 
and the substance of the intended declaration set forth, as also in the 
original. 

This cajlias is a writ commanding the sheriff to take the body of 
the defendant, if he may be found in his bailiwick or county, and 
him safely to keep, so that he may have him i'h court, on the day of 
the return, to answer to the plaintiff of a plea of debt, trespass, &c. as 
the case may be. 

In cases of injury accompanied with force, the law, to punish the 
breach of the peace, and prevent its disturbance, provided a process 
against the defendant' s jze1·son , in case he neglected to appear on the 
p.rocess of attachment qgainst bis goods, or had no substance whereby 
to be attached, (see tit. Attachiamenta bono1·wn ami Process,) subject
ing his body to imprisonment by this writ of cajzias ad usjwnden
dum. 3 Rl'jz. 12. But tlie immunity of the defendant's person, in 
case of j 1eaceable, though fmudulent injuries, producing a gt·eat con
tempt of the law in indigent wrong-doers, a cajlias was also allowed 
to arrest the person in actions of accoun t , though no breach of the 
peace be suggested by stat . llfaTlb. 52 H en . III. c. 23. TVrstrn. 2. 
13 Ed'iv . I. c. 11. In actions of debt and de tinue by stat. 25 Ed·w. 
III. c. 17. And in all actiems on the case by stat. 19 Hen. VII. 
c. 9. 

Before this last statute, a practice had been introduced of com
mencing the suit, by bringing an orig·inal writ of trespass quare 
clausu m .fregit, for breaking the plaintifF's close -vi et armis, which by 
t he old common law, subjected the defendant's person to be arrest-
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ed by writ of caj!ias ; and then afterwards by connivance of th~ cot~rt, 
the plaintiff might proceed to prosecute for any other less _forctble 111· 

jury. This practice (through custom rathet· than necess~ty, a~d. for 
saving some trouble and expense, in suing out a spec1al ongmal 
adapted to the particulat• injury) still continues in almost all cases, ex• 
cept in actions of debt ; though now by virtue of the abov~ and other 
statutes, a cajlias might be had upon almost every spectes of com-
plaint. See tit. Common Pleas, Ac etiam, Process. . . 

It is now also usual in practice to sue out the cajlias 111 the fil'st m
stance, on a supposed return of the sheriff, (that the defendant being 
summoned or attached, made default, or that he had no substance 
whereby to be attached,) and afterwal'ds a fictitious original is drawn 
up, if the party is called upon so to do, with a proper retur_n 
thereupon, in order to give the proceedings a colour of. regulan
ty. vVhen this caftias is delivered to the sheriff, he, by Jus under· 
sheriff, grants a warrant to his bailiffs to execute it. 

If the sheriff of the county in which the injury is supposed to be 
committed, and the action is laid, cannot find the defendant in his ju
risdiction, he returns non est mventus; whereupon another writ issues, 
called a testatum caj1ias, directed to the sheriff of the county where 
the defendant is supposed to res1de, reciting the former writ, and that 
it is testified, testatum est, that the defendant lurks or wanders in his 
bailiwick, wherefo1·e he is commanded to take him, as in the former 
cajzias. Here also when the action is brought in one county, and the 
defendant lives in another, it is usual for saving trouble, time and ex
pense, to make out a testatum cajlias at the first; supposing not only 
an original, but also a forme1· caj1ias to have been granted. And this 
fiction being beneficial to all parties, is readily acquiesced in, and i:; 
now become the settled practice. 

But where the defendant absconds, and the plaintiff would proceed to 
an outlawry against him, an original writ must then be sued out regu
larly, and after that a cajzias. And if the sheriff cannot find the defendant 
upon the first writ of cajzias , and returns a non est inventus, there is
sues out an alias writ, and after that a ftluries, to the same effect as 
the fo1·mer ; only after these words, liVe command you, this clause is 
inserted, as ~ve have formerly (alias) 01· qften (fzlurieo-) commanded you. 
See further tit. OutlaYvry. On the subject also of process in C. P. see 
this Diet. tit. Common Pleas, and 3 Comm. 282. &c. 

A CAPIAS i~ also in use in criminal cases. The proper process on 
an indictment for any petty misdemeanor, or on a penal statute, is 
a writ of v enire facias, which is in the nature of a summons to 
cause the party to appear. And if by the return to such venire, it 
appears that the party hath lands in the county whereby he may he 
distrained, then a dist1·ess infinite shall be issued from time to time till 
he appears. But if the sheriff retums that he hath no lands in his 
bailiwick, then upon his non-appearance, a writ of cajzias shall issue, 
which commands the sheriff to take his body, and have him at the 
next assises; and if he cannot be taken upon the first caj1ias, an alia;; 
and a J:luries shaH issue. But . on indictments for treason or felony, a 
cajlias 1s the first process; and for treason or homicide, only one shall 
be allowed to issue, or two in the case of other felonies, by stat. 25 
Edw: ~II. c. 14. ~hough the ~sag_e is to issue only one in any felony, the 
prov1~10ns of th1s statute be1t1g; 111 most cases found impracticable. 2 
Hale's P. C. 195. And so in the case of misdemeanors, it is now the 
usual practice for any judge of the court of K. B. upon certificate of 
an indictment fount!, to award a writ of caftias immediately, in order 
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to bring in the defendant. But in this, as in civil ca~es, if he absconds, 
and it is thought proper to pursue him to an outlawry, a greater ex
actness is necessary. 4 Comm. 318. See tit. Outlawry. 

CAPIAS AD SATISFACIENDUM, (shortly termed a CA. SA.) A judicial 
writ of execution which issues out on the record of a judgment, where 
thel'e is a recovery in the courts at fVestminster, of debt, damages, 
&c. And by this writ the sheriff is commanded to take the body of 
the defendant in execution, and him safely to keep, so that he have 
his body in court at the return of the writ, to satisfy the plaintiff his 
debt and damages. Vide 1 Lilt. .Ab1·. 249. And if he does not 
then make satisfaction he must remain in custody till he does. When 
the body is taken upon a ca. sa. and the writ is returned and filed, 
it is an absolute and perfect execution of the highest nature against 
the defendant, and no other execution can be afterwards had against 
his lands or gocx.Js ; except where a person dies in execution, then his 
lands and goods are liable to satisfy the judgment, by stat. 21 Jac. I. c. 
24. See Roll. .Ab,·. 904. 

Properly speaking, this writ cannot be sued out against any but such 
as were liable to be taken upon the caj1ias mentioned in the preceding 
article. 3 Rej1. 12. JV[o . 767. The intent of it is to imprison the 
body of the debtor, till satisfaction be made for the debt, costs and 
damages; this writ, therefore, doth not lie against any privileged 
persons, peers, or members of parliament; nor against executors or 
administrators ; (except on a devastavit returned by the sheriff. 1 
Lilt. 250.) nor against such other persons as could not be originally 
held to bail. 

This writ may be sued out (as may all other executory process) for 
costs, against a plaintiff as well z.s a defendant, where judgment is had 
against him. 

In case two persons are bound jointly and severally, and prosecuted 
in two courts, whereupon the plaintiff had judgment, and execution by 
ca. sa. against one of them ; if he after have an elegit against the 
other, and his lands and goods are delivered upon it, then he that is 
in prison shall have audita querela. Hob. 2. 57. Where one taken on 
a ca. sa. escapes from the sheriff, and no return is made of the writ, not· 
any record of the award of the cajzias; the plaintiff may bring a scire fa
cias against him, and on that what execution he will. Roll. 904. .A.nd if 
the defendant rescue himself, the plaintiff shall have a new cajzias, the 
first writ not being returned. I bid. 901. · 

If a defendant cannot be taken upon a ca. sa. in the county where 
the action is !aiel, there may issue a tes tatum ca. sa . into another coun
-ty ; and so of the other writs . See ante , tit. Caj1ias. 

For further matter, see tit. E x ecution, Fieri facias. 
CAPIAS UTLAGATUM, Is a writ that lies against a person who is 

outlawed in any action, by which the sheriff is commanded to appre
hend the body of the party outlawed, for not appearing upon the exi
g ent, and keep him in safe custody till the day of return, and then 
present him to the Court, there to be dealt with for his contempt; 
who, in the Common Pleas, ' ras in former times to be committed to 
the Fleet, . there to remain till he had sued out the king's pardon, and 
appeared to the action. And by a special caj1ias utlagatum, (against 
the body, lands, and goods in the same writ,) the sheriff is commanded 
to seize all the defendant's lands, goods and chattels, for the contempt to 
the king; and the plaintiff ( <tfter an inquisition taken thereupon, and re
turned into the Exchequer) may have the lands extended, and a grant 
of the goods, &c. whereby to compel the defendant to appear; which) 
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when he doth, if he reverse the outlawry, the s_ame shall be restor~d 
to him. Old Nat. B1·ev. 154. 'iVhen a person Is taken upon a cajnas. 
utlagatum, the sheriff is to take an attorney's engage men~ to appe~r for 
him, where special bail is not requit·ed ; and his bond With sureties to 

. appear, where it is requit·ed. Stat. 4 & 5 W. 1..7' .ll!f. c. 18. See Out~ 
~~~ . . 

CAPIAS PRO FrNE. Anciently, when judgment wa_s gtven 111 ~avour 
of the p laintiff, in any action in the king's courts, It was considered 
t11at the plaintiff be arrested for his wilful delay of justice, or cajliatu1· 
be taken till he paid a fine to the king, considering it as a public mis
demeanor coupled with the private injury. Bu~ n~m in ~ases of tres· 
jzass, ejectment, assault, and false imjwisonment, It IS provided by stat. 
5 & 6 T·V. 1..7' ~,f. c. 12. that no writ of cajlias shall issue j"o1· the fine, 
nor any fine be paid ; but 'the plaintiff shall pay 6s. 8d. to the pi"Oper 
officer, and be allowed it against the defendant among his other costs. 
See tit. Judgment. See also tit. .Finesfor Offences. 

CAPIAS IN WITHERNAM, A writ lying (where a dist1·ess taken is 
driven out of the c6unty, so that the sheriff cannot make deliverance 
in replevin) commanding the shrriff to take as many beasts of the dis
trainer, &c. Reg. Orig. 82, 83 .. See tit. Distress, Withernam. 

CAPIATUR. See tit. Cajzias fzro fine. 
CAPITA, distribution jze1·.] i. e. To every man an equal share 

of jzersonal estate, when all the claimants claim in their own rig·hts, 
as in equal degree of kindred, and not jm·e ?"ejn·esentationis. See tit. 
Executor, V. 8. 

CAPITA, succession jzer. J 'iVhere the claimants are next in de
gree to the ancestor, in theil· own right, and not by right of represent-
ation. See tit. Descent. , 

CAPIT ALE, A thing which is stolen, or the value of it. Leg. 
Hen. I. caj1. 59. 
. CAPIT ALE VIVENS, Live cattle. Leg. Athelstan. 

CAPITE, from caftut. i. e. Rex, unde tenere in capite, est tenere de 
1'rge, omnium terrarum capite. J TENURE IN CAPITE, was an ancient 
tenure, whereby a man held lands of the king immediately as of the 
crown, whether by knight's service, or in socage. This tenure was 
likewise called, tenme holding of the person of the king; and a per
son might hold of the king, and not in c;ajlite; that is, not immediately 
of the crown, but by means of some honour, castle, or manor belong
ing to it. Acc01·ding to Kitr!J.en, one might hold land of the king by 
knight's service, and not in caftite; because it might be held of some 
honour in the king's hands descended to him from his ancestors, and 
not immediately of the king, as of his crown. Kitch. 129. Dye1·, 44. 
F. N. B. 5. 

The very ancient tenure in caftite, was of two sorts; the one ftrin
cijwl and general, and the other sjzecial or subaltern. The f!?"incijzal 
and general was of the king, as cajzut 1·egni, et caftut generalissimum onz
niumfeodorum, the fountain whence all feuds and tenures have their 
main original ; the sj~ecial was of a partic;ilar subject, as caftut feudi 
~eu terne illius, so called from his being the first that granted the Janel 
in such manner of tenure ; from whence he was styled cajzitalis do
minus, 1..7'c. But tenure in caj1ite is now abolished ; and by stat. 12 
Car. II. c. 24. all tenures are tumed into ji·ee and common socage; so 
th~t tenures hereafter to be created by the king are to be in com
mon socage only; and not by cajdte, knight's service, &c. Blount. See 
tit, Tmures. 

CAPITILITIUM, Poll-money. Diet. 
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CAPITITIUM, A covering for the head. It is mentioned in the stat, 
1 Hen. IV. and other old statutes, which prescribe what ilresses shall 
be worn by all degrees of persons. . 

CAPITULI AG RI, The head-lands, lands that he at the head or 
upper ends of the lands or furrows. Kennel's Faroe!~ . .1/ntiq. jz. 137. 

CAPITULA RURALIA, Assemblies, or chapters held by rural 
deans and parochial clergy within the p1·ecinct of every distinct dean
ery; which at first were every three weeks, afterwards once a month, 
and more solemnly once a quarter. Co'luel. 

CAPTAIN, cajzitaneus.J One that leadeth or hath the command of 
a company of soldie1'8; and is either general, as he that hath the govern
ance of the whole army ; or special, as he that leads but one band. 
There is also another sort of cajztains. Qui urbium jzrtefecti sunt, ttc. 
Blount. · 

CAPTION, cajltio.J That part of a legal instrument, as a conrmis
.sion, indictment, t.!tc. which sho\YS where, when, and by what authority 
it is taken, found, Ol' executed. Thus, when a commission is executed, 
the commissioners subscribe their names to a certificate, declaring 
when and where the commission was executed. These kinds of 
cajztions rel ate chiefly to business of three kinds, i. e. to commissions 
to take fines of lands, to take answers in chancery, and depositions of 
witnesses; on the taking of a fine it is thus : Taken and acknowledged 
the -- day of, t.!tc. at, t.!tc. The word cajztion is also used (rather 
yulgarly) for an arrest. See tit. I ndictment. 

CAPTIVES. An act was made for relief of cajztives, taken by 
TU?·kish, Mpo1·ish, and other pimtes, and to prevent the taking of 
others in time to come. Stat. 16 &c 17 Cm·. II. c. 24. See tit. Negro, 
Slavery. 

CAPTURE, cafttum.J The taking of a prey, an arrest, or seizure; 
and it particularly r elates to jzrizes taken by privateers, in time of 
war. See tit . .l!dmiml, In8urance, Navy, Privatrer. 

CAPUT AGIUM. Some think this word signifies head or poll
money, or the payment of it; but it seems rather what we otherwise 
call chevagium. 

CAPUT ANNI, Ne"·-year's uay, upon which of old was observed 
the festum stultorum. 

CAPUT BARONI.iE, Is the castle or chief seat of a nobleman; 
which descends to the eldest daughter, if there be no son, and must 
not be divided amongst lhe daughters, like unto lands, &c. See tit. 
Cojzaneners, Do'1ve1·. 

CAPUT JEJUNII, In our records is used for .!Ish Wednesday, be
ing the head, or urst day of the beginning of the Lent Fast. Paroc/1. 
Antiq. j1. 132. 

CAPUT LOCI. The head or upper end of any place ; ad cajzut 
-villte, at the end of the town. 

CAPUT LUPINUM. Anciently an outlawed felon was said to 
have cafzut luj1inum, and might be knocked on the head like a wolf. 
JVow the wilful killing of such a one would be murder. 1 Hale's P. 
C. 497. Vide Bmcton, fol. 125. See tit. Outla~U?·y. 
CA~ ~ND CHAR, The names of places beginning with car and 

cka1· s1gmfy a city, from the Brit. caer, Civitas ; as Cm·lisle, t.!tc. 
CARAV A~NA, A cara'Uan, or joint company of travellers in the 

eastern countnes, for mutual conduct and defence. Gaufi·id. Vinesau 
Richm·di Regis, Iter Hie1·o8ol. lib. 5. cajz. 52. 
CAH.~AN, Is sometimes expounded for a pillory; as is carcannum 

for a pnson. LL. Canuti Regis. 
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CARCATUS, Loading; a ship freighted. Pat. 10 Riclz. II. 
CARDS AND DICE. Duties, under the control of the stamp com

missioners, are imposed in Great ,Britain, on cards, 2s. 6d. per pack, 
and dice It. per pair, by 44 Geo. III. c. 98. In ITelancl, cards 2s. and 
dice ISs. under the Excise. 45 Geo. III. c. 19. 

By stat. 10 Ann. c. 19. no playing cards ot· dice shall be imported. 
Selling second-hand cards incurs a penalty of 20/. stat. 29 Geo. II. c. 
13. § I 0. and of 5l. per pack by stat. 16 Geo. III. c. 34. Several other 
regulations are made by statute to prevent frauds in manufactming the 
above articles. If cards or dire unstamped are used in any public 
gaming house, a penalty of Sl. attaches on the selle1·. 10 Ann. c. 19. 
§ 162. See also stat. 5 Geo, III. c. 46. § 9-17. and the acts fot· impo
sing the duties. 

CARECT A AND CARECT AT A. A cart and cart-load. Mon . 
.!lngl. tom. 2. fol. 340. 

CARET ARIUS, oR CARECT ARIUS, A carter. Blount. See 
Ca1'1·eta. 

CHRISTIA, Dearth, scarcity, dearness. Pat. 8 Ed7v. I. 
CARIT AS, Ad caritatem, jwculwn caritatis.J A grace-cup; or aa 

extraordinaty al lowance of the best wine, or other liquot·, wherein the 
religions at festivals drank in commemoration of their founders and 
benefactors. Cartular. Abat. Glaston. A. S. fol. 29. See Co7vel. It is 
sometimes written Ka1·ite. 

CARK, A quantity of wool, whereof thirty make a sarpler. Stat. 
27 Hen. VI. c. 2. 

CARLE. See Karle. 
CARNARIUM, A charnel-house, or repository for the bones of 

the dead. 
CARNO. This word hath been used for an immunity or privilege, 

as appears in Cromft. Jurisclict. fol. 191. 
CARPEMEALS, Cloth made in the northern parts of England, of 

a coarse kind, mentioned in 7 Jac. I. caj1. 16. 
CARR, Is a kind of cart with wheels. Vide Caruca. 
CARRAT, A weight of four grains in diamonds, &c. Ahd this 

word, it is said, was formerly used for any weight or burden. 
CARRET A, A carriage, cart or wain load ; as Carreta fami is 

used in an old charter for a load of hay. Kennet's Gloss. 
CARRELS, Closets, or apartments for privacy and retit·ement. 

Three pews or carrels, where every one of the old monks, after they 
had dined, did resort, and there study. Davie's Mon. of Durham, jz. 
31. 

CARRICK, or CARRACK, ca1-rucha.] A ship of great burden, so 
called of the Italian word carico or cm·co, which signifies a burden or 
charge. It is mentioned in the statute 2 Rich. II. c. 4. They were 
not only used in trade, but also in war. See Walsing!t. in Hen. V.fol. 
394. 

CARRIER. A person that carries goods for others for his hire. 

I. Who are to be conside1·ed as CmTiers; and generally h071) 
chargeable. 

II. For 71)/iat Defaults ans'll)erable; and the Exceptions in t!teir 
favou1·. 

III. What Circumstances must concur to clzarge them. 

I. All pe1·sons carrying goods for hire, as masters and owners of 
ships, lightermen, stage-coachmen, (but not hackney-coachmen in Lon-
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don,) and the like, come under the denomination of common curriers; 
and are chargeable on the general custom of the realm for their faults 
or miscarriages . See l Com. Rej1. 25. Bull. N . P . 70. And as to 
the duty and engagement of a carrier, see tit. Bailment 5. and V. 

In an action on the case upon the custom of the realm against the 
defendant, master of a stage-coach, the plaintiff set forth, that he took 
a place in the coach fm· such a town, and that in the journey the de
fendant, by negligence, lost the plaintiff's trunk; upon nat guilty 
pleaded, the evidence was, that the plaintiff gave the trunk t'l the man 
who drove the coach, who promised to take care of it, but lost it ; and 
the question was, whethet· the master was chargeable; and adjudged 
that he was not, unless the master takes a jtrice for the can-iage ofthe 
goods as well as for the carriage of the jm·son, and then he is within the 
custom as a carrier; that a master is not chargeable for the acts of his 
servant; but when they are done in execution of the authority given by 
t he master, then the act of the servant is the act of the mastet·. 1 Salk. 
282. But by the custom and usage of stages, every passenger pays. 
for the carriage of goods above a certain weight; and there the coach
man shall be charged for the loss of goods beyond such weight. 
1 Com. Rejz. 25. 

If a common carrier loses goods he is entrusted to carry, a 
special action on the case lies against him, on the custom of the 
realm; and so of a common carrier by boat. 1 Roll . .llbr. 6. An 
action will lie against a porter, carrier or bargeman, upon his bare 
receipt of the goods, if they are lost by negligence. I Sid. 36. Also 
a lighterman spoiling goods he is to carry, by letting· water come to 
them, action on the case lies against him on the common custom. 
Palm. 528. 

If one be not a common carrier, and takes hire, he may be charged 
on a special assumjzsit ; for where hire is taken, a promise is im
plied. C1·o. Jac. 262. So if a man ·who is not a common carrier, 
and who is not to receive a premium, undertakes to carry goods safe
ly, he is answerable for any damages they may sustain through his 
neglect or default. This was the express point determined in Coggs 
' ' · Bernard, I Com. Reft. 133. t:fc. See tit. Bailment. 

Where a carrier entrusted with goods, opens the pack, and takes 
away and disposes of part of the goods, this, showing an intent of 
stealing them, will make him guilty of felony. Half's P. C. 61. And 
it is the same if the carrier receives goods to carry them to a certain 
place, and carrieth them to some other place, and not to the place 
agreed. 3 Inst. 367. That is, if he do it with intent to defraud the 
owner of them. If a carrier, after he hath brought goods to the place 
appointed, take them away privately, he is guilty of felony ; for the 
possession which he received fmm the owner being determined, his 
second taking is in all respects the same as if he were a mere stran
ger. 1 Hawk. P. C. c. 33. § 5. See Larceny, t:fc . 

If a common carrier, who is offered his hire, and who bas conve
nience, refuse to carry goods, he is liable to an action in the same 
manner as an innkeeper who refus_es to entertain a guest, or a smith 
who refuses to shoe a horse. 2 Sho1v . Reft. 327. But a carrier may 
refuse to admit goods into his warehouse at an unseasonable time, or 
before he is ready to take his joumey. Ld. Raym. 652. 

A common ,carrier may have action of trover or trespass for goods 
taken out of his possession by a stranger ; he having a special pro
perty in the goods, and being liable to make satisfaction for them to 

1 
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the owner ; and where goorls are stolen from a carrier, he tnay bring 
an indictment against the felon as for hi:s OWJj} goods, thoug·h he has 
only the possessory, and nDt the absolute property; and the owner 
may likewise prefer an indictment against the felon. Kd. 39. 

By stat. 3 Car. I. c. l. carriers are not to trave l on the Lord's Day. 
By the stat. 3 W.t.!t M. c. 12. the justices at·e annually to assess. tl~e 

price of land-carriage of goods to be brought into any place wlthlrl 
their jmisdiction, by any cGmmon carrier, who is not to take more, 
under the penalty of st. And by the stat. 21 Geo. II. c. 28. § 3. a car
ri·er is not to take more, for carrying goods from any place to London, 
than is settled by the justices for the carrying goods from London to 
such a place, under tL1e satne penalty. 

By stat. 24 Geo. II. c. 8. § 9. commissioners for regulating the navi
gation of the river Thames are to rate the price of water carriage. 

By stat. 30 Geo. II. c. 22. § 3. justices of the city of London are to 
assess the rates of carrying goods between London and Westminster. 

Carriers and waggoners are tG write or paint on their waggons or 
carts theit· names and places of abode. See tit. Carts, Highways. · 

II. At common law a carrier is liable by the custom of the realm 
to make good all losses of goods entrusted to him to carry, except such 
losses as arise ( 1) from the act of God, or inevitable accident ; or ( 2) 
from the act of the king's enemies; to which may be added (3) the 
ilefault of the party sending them. 1 Inst. 89. Coggs v. Bernard, 
2 Ld. Raym. 909. Esjz. N. P. 619. 

l. Whet·e the defendant's hoy in coming through London bridge, 
was by a sudden gust of ~vind driven against the arch and sunk, the 
owner of the hoy was held not to be liable, the damage having been 
occasioned by the act of God, which no cat·e of the defendant could 
provide against or foresee. But in this case it was held that if the 
l10yman had gone out voluntarily in bad weather, so that there was a 
probability of his being lost, he would have been liable. .!l.mies v. 
Stejzhens, 1 Stra. 128. 

Upon this ground of its being the act of God, if a bargeman in a 
tempest, for the safety of the lives of his passengers, throws overboard 
any trunks or packages of value, he is not liable for the loss. 1 Roll. 
Reft. 79. and see Buist. 280. and l Vent. 190. I Wits. 281. 

The defendant having lodged his waggon in an inn, an accidental 
fire broke out, which consumed it; he was adjudged liable, and it 
was held that negligence does not enter into the grounds of this ac
tion, for though the carrier uses all jzTofter care, yet in case of a loss 
he is liable. Forward v. Pittard, l Term Rejz. 27. 

But where a commoN carrier, between two places, ( Stourjzort and 
Manchester,) employed to carry goods from one place to the other, to 
be forwarded from thence to a thit·d place, ( Stockjzort,) carried them 
to Stourftort, there put them in his warehouse, in which they were 
destr?yed by an ~ccid~ntal fire, befo~e he had _an opportunity of for
wardmg them: m th1s case the earner was held not to be iable, the 
keeping them in the wa1·ehouse ·in this case being not for the conve
nience of the carrier, but of the owner. 4 Tenn Rejz. K. B. 581. 

2, If a carrier is robbed, he shall be liable fo1· the loss ; not on the 
gropnd that he may charge the hundred under the statute of Win
chester, but because if it were otherwise, he might by collusion with 
l'obbers, defraud the owner of the goods ; and so in other cases, 
where the grounds are the same. 1 Roll. Abr. 338. 1 Salk. 1 43. 
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But if a eanier be robbed of goods, either he ol' the owner may brh1g 
an action against the hundred, to make it good. 2 Saund. 380. 

Where in the case of a master of a ship it appeared there was a 
sufficient crew for the ship, but that at night eleven persons boarded 
the ship as pirates under the pretence of pressing, and plundered her 
of the goods, it was adjudged the master (the ship being infra corjtus 
comitatus) was liable, for superior force shall not excuse him. Morse 
v. Slue, I Vent. 109. 2 Lev. 69. I lVlod. 85. Barclay v. Higgins, 
E. 24 Geo. III. cited I Te·rm Rej1. 33. 

3. In an action against a carrier, for negligently carrying· a pipe of 
wine, which by that means bmst, and the wine was spilt, it was good 
evidence for the defendant that the loss happened while he was driving 
gentlr, and arose from the wine being in a ferment ; so that the loss 
was occasioned by its being sent in that state. Bull. N. P. 7 4. So if 
a carrier's waggon is full, and yet a person forces g·oods on him, and 
they are lost, the carrie1· is not liable. Love1·t v. Hobbs, 2 Show. 127. 

4. But the following exemptions by statute have been found neces-
sary .for the security of o~uners of ships. . 

By stat. 7 Geo. II. c. 15. no owners of any ship shall be liable to 
answer any loss by reason of embezzlement by the master or mariners, 
of any gold, silver, or other. goods shipped on board, or for any act 
done by the master or mariners, without the owner's privity ; beyond 
the value of the ship and freight. 

By stat. 26 Geo. III. c. 86. no owners of any ship shall be subject to 
make good any loss by reason of any robbery embezzlement, secreting 
or making away with any gold, silver, jewels, diamonds, precious 
stones or other goods from on board ; or for any act o1· forfeiture done 
or occasioned without the knowledge of such owner, beyond the value 
of the ship and freight, although the master or· mariners shall not be 
concerned in, or privy to, such robbery, &c. 

These acts do not impeach any remedy for fraudulent embezzle
ment, and if several proprietors or freighters sustain such loss, and 
the value of the ship and freight is not sufficient to make full com
pensation, the loss shall be averaged amongst them. 

No o~.uner shall be subject to answer for loss happening by fire on 
board ship. Stat. 26 Geo. III. c. 86. § 2. 

No maste1· or owne,.s shall be subject to answer for any loss of gold, 
silver, diamonds, &c. by reason of any robbery, &c. unless the shipper 
of such goods insert the true nature, quality, and value of the gold, 
&c. in his bills of lading·. Stat. 26 Geo. III. c. 86. 

Previous to this last statute it was determined, that the owner of a 
ship was not liable beyond the value of the ship and freight, under 
stat. 7 Geo. II. c. 15. in the case of a 1·obbe1-y, (of dollars,) in which 
one of the mariners was concerned, by giving intelligence, and after
wards sharing· the spoil; Sutton v. Niitchell, 1 Tenn Rejz. 18. where it 
was said, the statute was made to protect the owners against all 
treachery in the master or mariners. 

A carrier by water contracting to carry goods for hire, imjzliedly 
promises that the yessel shall be tig·ht and fit for the purpose, and is 
answerable for damage arising from leakage. And this, though he 
had given notice "that he would not be answerable for any damage 
unless occasioned by want of ordinary care in the master or crew of 
the yessel, in which case he would pay 10 j1e1· cent. upon such damage, 
so as the whole did not exceed the value of the vessel and freight." 
For a loss happening· by the jzersonal default of the carrier himself, 
(such as the not proYicling a sufficient vessel,) is not within the scope 
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of such notice, which was meant to exempt the carrier fl·om losses 
by accident or chance, &c. even if it were competent to a commo!1 
~anier to exempt himself by a special exceptance from the responsl· 
bility cast upon him by the common law for a reasonable reward to 
make good all losses not arising from the act of God, or the king's 
enemies. Lyon v. Mella, 5 East, 428. 

Where no lien exists at common law, it can only arise by con• 
tract with the particular party, either exp1·ess or implied ; it may 
be implied either from previous dealings between the same par• 
ties upon the footing of such a lien, o1· even fmm a usage of the trade 
so general as that the jury must reasonably presume that the parties 
knew of and adopted it in their dealing. But whereas in the 'Case of a 
common carrie1· claiming a lien for his general balance, such a lien is 
against the policy of the common law and custom of the realm, which 
only gives him a lien for the carriage price of the particular goods, 
ther:! ought to be very strong evidence of a general usage for such a 
lien to induce a jmy to infer the knowledge and adoption of it by the 
particular pal'ties in their contract, and the jury having negatived such 
a general usag·e, though proved to have been f!'equently exercitied by 
the defendant and various othe1· common carriers throughout the north 
for ten or 12 years before, and in one instance, so far back as 30 years, 
and not opposed by other evidence, the court refused to grant a new 
trial. Ruslifortlt v. Handfield, 7 East, 224. 

III. In order to charge t!te ca1-rier, these circumstances are to be 
observed. 

I. The goods must be lost while in the possession of the carrier 
himself, or in his sole care. Therefore, where the plaintiffs, the East 
India Comjzany, sent their servants with the goods in question on 
board the vessel, who took charge of them, and they were lost, de· 
fendant was held not to be liable. l Stra. 690. 

2. The carrier is liable only so far as he is paid, for he is chargea
ble by reason of his reward. 

One brought a box to a carrier, in which there was a large sum of 
money, and the canier demanded of the owner what was in it; he an
swered it was filled with silks, and such like goods; upon which the 
carrier took it, and was robbed ; and adjudg·ed, that the carrier was 
liable to make it good ; but a special acceptance, as jiTovided there i8 
no charge rif money, would have excused the carrier. l Vent. 238. 4. 
Rej1. 83. 

A person delivered to a carrier's book-keeper two bags of money 
sealed up, to be canied from London to Exeter, .and told him that it 
was 200l. and took his receipt for the same, with promise of delivery 
for lOs. fter cent. carriage and 1·isk ; though it be proved that there 
was 400l. in the bags, if the carrier be robbed, he shall answer only for 
200l. because there was a particular undertaking for the carriage of 
that sum aud no more, and his reward, which makes him answerable, 
extends no farthee. Carrh. 486. 

3. Under a special or qualified acceptance the carrier is bound no 
further than he undertakes. 

For where the owner of a stage-coach puts out an advertisement, 
"That he would not be answerable for money, plate or jewels above 
the value of 51. unless he had notice, and was paid accordingly ;" all 
JSOods received by that coach are under that special acceptance ; and 
1f money or plate be sent by it without notice, and being paid for, if 

VoL. I. 3 E 



CAR 

lost, the coach owner is not liable; Gibbon v. Paynton, 4 Burr. 22gB, 
Izett v. Mountain, 4 East, 371. Nicholson v. WiL!an, 5 East, 507. not 
even to the extent of the Sl. or the sum paid for booking, Clay v. Wit
Zan, H. Black. Rej1. 298 . In these cases a personal communication is 
not necessary to constitute a special acceptance. Advertisements, no
tices in the warehouse, and handbills, which it is probable the plain
tiff saw, or which he might have seen, are sufficient. 

From these cases and the opinion of Lord Mansfield, it seems safest, 
that in all instances of sending things of value by a canier, the car
rier should have notice and be paid accordingly. See ante, II. 4. 

4. A delivery to the carrier's servant is a delivery to himself, and 
shall charge him; but they must be goods, such as it is his custom 
to carry, not out of his line of business. Salk. 282. 

5. vVhei1 goods are lost which have been put on board a ship, the 
action may be brought, either against the master or against the 
owners. 2 Salk. 440. If one owner only is sued, he must pleacl.it in 
abatement, that there are other partners ; for he shall not be allowed 
to give it in evidence, and nonsuit the plaintiff. 5 BurT. 2611. Sec 
ante, II. 4. 

6. It is not necessary in order to charge the canier that the goods 
are lost in transitu, while immediately under his care ; for he is 
bound to deliver them to the consignee, or send notice to him according 
to the direction, and though they are carried safely to the inn, yet if 
left there till they are spoiled, and no notice given to the consignee, 
the carrier is liable. 3 Wils. 429. 2 Bl. Rejz. 916. 

As to the jZToof necessary in an action against a carrier, see tit. 
Bailment, s. That a canier may retain goods for his hire, see 1 Ld. 
Raym. 166. 752. 

CART -BOTE. See tit. Bote. 
CARTS. By the stat. 2 W. f.7 11-f. stat. 2. c. 8. § 19, 20. and 18 Geo. 

II. c. 33. the wheels of every cart or dray for the carriage of any thing 
from and to any place where the streets are paved, within the bills of . 
mortality, &c. shall contain six inches in the felloe, not to be shod with 
iron, nor be drawn with above two horses, under the penalty of 40s. 
By the stat. 18 Geo. II. c. 33. they may be drawn with three horses 
and not more, and the wheels being of six inches breadth, 
when worn, may be shod with iron, if the imn be of the full breadth · 
of six inches, made flat, and not set on with rose-headed nails ; and no 
person shall drive any cart, &c. within the limits aforesaid, unless the 
name of the owner, and number of such cart, &c. be placed in some 
conspicuous place of the cart, &c. and his name be entered with the 
commissioners of hackney-coaches, under the penalty of 40s. and every 
person may seize and detain such cart till the penalty be paid. By 
the stats. 1 Geo. I. st. 2. c. 57. and 24 Geo. II. c. 43. the driver of any 
such cart, &c. riding upon such cart, &c. not having· a person on foot 
to guide the same, shall forfeit lOs. And by stat. 24 Geo . II. c. 4.3. 
the o~vner so guiity shall forfeit 20s. and any person may apprehend 
the olfendet·. 

On changing property, new owners' names to be affixed, SO Geo. IL 
c. 22. § 2. and to be entered with the commissioners of hackney
coaches. And see stat. 24 Geo. III. st. 2. c. 27. to compel the entry of 
all carts dri'Ven, within five miles of Temjzle Bar. 

CARV AGE. See post, Cm·ucate. 
CARUCA, Fr. charrue.J A plough, from the old Gallic carr, which 

is the present Irish . word for any sort of wheeled carriage. Hence 
chart and caT, a ploughman or rustic. Vide Karle. 
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CARUCAGE, carucagium.J A tribute impo~ed on e.very plougl1, 
for the public service ; and as lddage was a taxatwn by h1cles, so cm·u
cage was by carucates of Janel. JY/on. Angl. tom. 1. fol. 294. 

CARUCATE, or CARVb OF LAND, carucata te1'1·te.] .A plough
land · which in a deed of Thomas de A1·den, 19 Ed~v. II. 1s declared 
to b~ one hundred acres, by which the subjects have sometimes been 
taxed; whereupon the tribute so levied was cal l~d ~m·vagium, or ca·:u
cagium. Bract. lib. 2. cajt. 26. But Skene says, It 1s as gt·eat a port~on 
of land as may be tilled in a year and a day ?Y one plougl: ~ wh1ch 
also is called hilda, or hida te?Tte, a wot·d used m the old Bntz~h laws. 
And now by stat. 7 & 8 Wm. III. c. 29 . a plouj?;h-land, wh1ch may 
contain houses, mills, pasture, meadow, wood, &c. 1s 50l.jler annum. 

Littleton, in his chapter · of tenure in socage, saith, that soca idem 
Fst quod carucata, ,a soke or plough-land are all one. Sto~v says, King 
I-Ien. III. took carvage, that is, two marks of silver of evet·y knight's 
fee, towards the marriage of his sister Isabella to the Emperor. Stow's 
./Jnnals, jz. 27 1. 

Rastal, in his exposition of words, says carvage is to be quit, if the 
king shall tax all the lands by carves; that is, a privilege whereby a 
man is exempted from carvage. The word carve is mentioned in 
the stat. 28 Edw. I. of wards and reliefs, and in Magna Charta, c. 5. 
And A. D. 1200, on peace made between England and .France, King 
John, lent the King of FTance thirty thousand marks, for which car
vage was collected in England, viz. iiis. for each ploug·h. Sjzelm v. 
Cm·ua. Kennet 's Gloss. 2 In st. 69. and n. 

CARUCAT ARIUS, He that held lands in ca1·vage, or plough-te
Imre. Paroclz . ./lntig. jz. 354. 

CASE, Action on ; see tit. Action, and also Com. Dig. 1 V. tit. 
Action. · 

CASES oR REPORTS. See Law Books, Libel. 
CASSA TUM AND CASSAT A, By the Saxons called hide ; by 

Bede, familia, is a house with lands sufficient to maintain one family ; 
Re.x Angl. Etlzeh·ed, de 310 Cassatis, unum trierem, b'c. Hoveden, 
anno 1008. And Hen. Huntingdon, mentioning the same thing, in
stead of cassata, writes hilda. 

CASHLlTE, Sax. A mulct or fine. Blount. 
CASSIDILE, A little sack, purse, or pocket. Mat . JtVestm. 
CASK, An uncertain quantity of goods; and of sugar, contains 

from eight to eleven hundred weight. There are also casks for li
quors, of divers contents; and by stat. 25 Eliz. c. II. none were 
1.0 transport any wine casks, b'c. except for victualling ships, under a 
certain penalty. 

CASSOCK, or CASSULA, A garment belonging to the priest, quasi 
minor cassa. See Tassale. 
CAST~L, or CASTLE, castellum.J A fortress in a town ; a princi

pal manswn of a nobleman. In the time of Hen. II. there were in 
Engla:z.~ 1115 c~stles.; a~d every castle contained a mano1·; but during 
the CIVIl wars m th1s kmgdom, these castles were demolished so 
that generally there are only the ruins or remains of them at this ~lay. 
2Inst. 31. 

CASTELLA!~, castellanus .J The lord, owner, or captain of a 
castle, and sometimes the constable of a fortified house. B1·act. lib. 
5. tmct. 2. cajl. 16. 3 Edw. L cajz. 7. It hath likewise been taken 
for him that hath the custod~ of on~ of the king's mansion-houses, 
called by the Lomban!s curtes, 10 Englrsh, courts,; though they are not 
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castles or places of defence. 2 Inst. 31. And llfanwooc!, in his Forest 
Laws, says, there is an officer of the forest called castellanus. 

CASTELLARIUM, CASTELLARII, The precinct or jurisdic. 
tion of a castle. Et unum tof tum juxta castellarium. Mon . ./lngl. tom. 
2.fol. 402 

CASTELLO RUM OPERATIO, Castle-work, o1· service and labour 
done by inferior tenants, for the· building and upholding of castles of 
defence ; towards which some gave their personal assistance, and 
others paid their contribution. This was one of the three necessary 
charges, to which all lands among our Saxon ancestors were express
ly subject. And after the conquest an immunity from this burthen 
was sometimes granted. As King Hen. II. granted to the tenants 
within the honour of Wallingford, Ut sint quieti de operationibus 
castellorum. Paroc!1. Antiq. f!. 114. It was unlawful to build any 
castle without leave of the king·, which was called castellatio. Du, 
Fresne. · 

CASTIGATORY for sco lds. A woman indicted for being a com. 
mon scold, if convicted, shall be sentenced to be placed on a certain 
engine of correction, called the tre bucket, tumb1·el, tymborella, casti
gatory, ot· cuckings tool, which in the Saxon language' signifies the 
scolding stool ; though now it is frequently conu.pted into ducking 
~tool, because the residue of the judgment is, that when she is so 
J>laced therein, she shall be plunged in the water fo1· her punishment. 
3 Inst. 219 . 4 Comm. 169 . It is also termed goginstole and cokestole, 
and by some is thought corrupted from choaking stool. Though this 
punishment is now disused, a former editor of Jacob's Diet. (Mr. Mor
gan,) mentions that he remembers to have seen the remains of one, 
on the estate of a relation of his in TtVar~vickshire, consisting of a long 
beam, or rafter moving on a fulcrum, and extending to the centre of 
a large pond, on which end the stool used to be placed. 

At Banbm·y in Oxfordshire, this punishment has been used towards 
common whot·es, within the memory of persons now ( 17~3) living ; 
and the pool for the purpose yet retains the name of the cucking jwol, 
but the engine was not long since removed. See Lamb. Eiren. lib. 
1. c. 12. 

In Domesday-book it is called Cathedra S tercora/is, and was used 
by the Saxons for the same purpose, ami by them called scealjing stole. 
It was anciently also a punishment inflicted on brewers and bakers 
transgressing the laws, who were ducked in stercore, in stinking 
water. 

CASTING VOTE. See Parliament, Yii . 
. CA~TLE-WARD, Castlegardum, vel •war dum cas tr i. J An imposi

tion la1d upon such persons as d\Yelled within a certain compass of 
any castle, towards the maintenance of such as watch and ward the 
castle. lkfagna C!w r ta, caj1. 15. 20. 32 Hen. VIII. caf!. 48. It is 
sometimes used for the circuit itself, " ·hich is inhabited by those that 
are s':bject. to. this se_rvice. Cas tle gum·d 1·ents were paid by persons 
dwelhng w1~l11~1 the hberty of any castle, for the maintaining of watch 
and ward wtthm the same. By stat. 22 & 23 Cm·. II. c. 24. § 2. these 
and other rents in the Duchy of Lancaster, payable to the king, were 
vested m trustees to be sold. 

CASTEH, ~nd CHESTER. The names of places ending in these 
words are denvecl from the L at. Castrum; fot· this termination at the 
end was given by the Romans to those places where they built 
castles. 
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CASTRATION. See tit. Maihem. 
CASUAL EJECTOR, In ejectment, a nominal defcn?ant, and ~ho 

continues such until appearance by or for the tenant m possessiOn. 
See tit. Ejectment. 

CASUALTY oF WARDS, Are the mails and duties du.e to the su· 
periors in Ward-holdings. Scotch Diet. 

CASU CONSIMILI, Is a writ of entry granted where tenant by the 
curtesy, or tenant for life, aliens in fee, or in tail; or fo1' anothe1·'s 
life; and is brought by him in 1·eversion against the jwrty fO ~~hom 
such tenant so aliens to his prejudice, and in the t~nant's hfe~t1me. 
It takes its name from this, that the clerks of the Chancery chd, by 
their common assent, frame it to the likeness of the writ called in casu 

···' jLroviso, according to the authority given them by the stat. 1¥estm. 2. 
(13 Ed~v. I.) caft. 24. which statute, as often as there h.appens a new 
case in Chancery something like a former, yet not specially fitted by 
any writ, authorizes them to frame a new form answerable to the new 
case, and as like the former as they may. 7 Ref!. 4. See F. N. B. 
fol. 206. Terms de la ley. See 3 Comm. 51. 

CASU PROVISO, A ~v1·it of ent1·y, given by the stat. of Glouce
ste1·, caj7. 7. where a tenant in do~ve1·, aliens in fee, or fo1· life, l.:tc. and 
it lies for him in reversion against the alienee. F. N. B . 205. This 
writ, and the writ of casu consimili, supposes the tenant to have alien
ed in fee, though it be for life only ; and a castt f17'oviso may be with
out making any title in it, where a lease is made by the demandant 
himself to the tenant that doth alien ; but if an ancestor lease for life, 
and the tenant alien in fee, &c. the heir in reversion must have this 
with the title included therein. F. N. B. 206, 207. 

CASUS OMISSUS, Is where any pa1·ticular thing is omitted out 
of, and not provided against by a statute, &c. 

CAT ALS, Catalla, Goods and chattels. See Chattels. 
CA. TALLIS CAPT IS NOMINE DISTRrcnoNrs, Anciently a writ that 

lay where a house was within a borough, for rent going out of the 
same; and which warranted the taking; of doors, windows, &c. by way 
of distress for rent. Old Nat. Brev. 66. This writ is now obsolete. 

CATALLIS REDDENDIS, An ancient writ which Jay where goods be
ing delivered to any man to keep till a certain day, are not, upon de
mand, delivered at the day. It may he otherwise called a writ of de
tinue, and is answerable to actio dejLOsiti in the Civil Law. See Reg. 
Orig. 139. and Old Nat. Brev. 63. 

CATAPULT A, A warlike engine to shoot darts ; or rather a cross
bow. 

CAT ASCOPUS. An archdeacon. Du Cange. 
CA.TCHLAND. In N01:[olk there are some grounds which it is 

not known .to what parish they certainly belong, so that the minister 
who first seizes the tithes, does by that right of preoccupation, enjoy 
them fo1· that year ; and the land of this dubious nature is there called 
catchland, from this custom of seizing the tithes. Co~vel. 

CATCHPOLE, See Cacheftollus. Sheriffs' officers are commonly 
so called. 

CATHEDRAL, ecclesia catlzedmlis.J The church of the bishop, 
and head of the diocese ; wherein the service of the church is per
formed with great ceremony. See tit. Chttrch. 

CATHEDRA TICK, cathed?·aticum.J A sum of 2s. paid to the 
bishop by the inferior clergy, in argumentum subjectionis et ob hono1·em 
cathedrre. Hi?t. j1rowrat. et Synodals, ft. 82 . 
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CATZURUS, A hunting horse. Tenu1·es, fz. 68. Vide Chacuru8. 
CATTLE. Several ancient laws wePe made to regulate the num

ber of sheep to be kept by any farmer. See tit. Sheej!. 
As to the imj10rtation of cattle. By stat. 5 Geo. III. c. 43. bestials 

may be freely imported from the Isle of l'd"an. By the 6th article of 
the Union, 5 Ann. c. 8. no Scotch cattle carried into England shall be 
liable to any other duties than the cattle of England are. By stat. 5 
Geo. III. c. 10. which was of temporary continuance, but made perpe
tual by stat. 16 Geo. III. c. 8. all sorts of cattle may be imported from 
I1·eland, duty free. And this notwithstanding· stat. 18 Car. II. c. 2. 20 
Car. II. c. 7. and 32 Ca1·. II. c. 2. See stat. 32 Geo. III. c. 32. by 
which stat. 6 Gw. III. c. so. is revived, and stat. 28 Geo. III. c. 38. 
explained, and the conveyance of horses permitted between CMves, 
Southamjtton and PoTtsmouth. 

As to buying and selling cattle, &c. No person shall buy any ox, 
cow, calf, &c. and sell the same again alive in the same market or 
fair, on pain of forfeiting double the value. Stats. 3 & 4 Edw. VI. c. 
19. 3 Car. I. c. 49. § 7, 8. And the said act 3 & 4 Ed«v. VI. c. 19. is 
11ot repealed by stat. 12 Geo. III. c. 71. which repeals the general 
forestalling act of 5 & 6 Ed-w: VI. c. 14. and other subsequent acts en
forcing the same, but hath no reference to any preceding act. By stat. 
31 Geo. II. c. 40. no salesman, broker, or factor employed in buying 
cattle for others, shall buy and sell for himself, in London, or within 
the bills of mol'tality, on penalty of double the value of the cattle 
bought or sold. 

By several statutes made from time to time, the king has been em
powered to make regulations to prevent the spreading of distempers 
among· horned cattle ; and by stat. 9 Geo. III. c. 39. he may prohibit 
the importation of hides, skins, horns, &c. 

By stat. 3 CaT. I. caj!. I. no drove1·s are to travel with cattle on Sun
days, on penalty of 20s. 

By stat. 21 Geo. III. c. 67. several wholesome regulations are made, 
to prevent the cruelties of dro<,ers and others, in driving cattle in 
London, Westminste1·, and the bills of mortality, by which a fine, from 
20s. to Ss. is imposed on them for misbehaviour, or one month's im
prisonment; and power is given to the lord mayor and aldermen of 
London, to make regulations to furthel' the purposes of the act, and 
which was accordingly done. 

As to killing, maiming, and stealing cattle. By stat. 37 Hen. VIII. 
e. 6. whoever shall cut out the tongue of any tame beast, the property 
of another person, the beast being aliYe, shall pay treble damages, and 
forfeit 101. 

By stat. 2'2 & 23 Car. II. c. 7. maliciously, unlawfully and willingly 
to kill any horses, sheep, or other cattle in the night-time, is felony ; 
but the felon may make his election to be transported for seven years. 

And if any shall maliciously maim, 1vound, or hu1·t such cattle in the 
night-time, he shall fm·feit treble damages, by action of trespass, Ol' 
on the case, to be tried before three justices of peace and a jmy. 

By stat. 14 Geo. II. c. 6. and 15 Geo. II. c. 34. felonious ly driving 
away or stealing any oxen, bulls, cows, sheep, &c. or killing them with 
intent to steal the carcase, or any part of it, is made felony without 
benefit of clergy ; and any person prosecuting an offender to convic
tion shall have a reward of lOt. 

By the Black Act, (see that tit.) 9 Geo. III. c. 22. unlawfully and 
maliciously to maim or wound any cattle, is felony without clergy, and 

l 
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tbe hundred shall be answerable as far as 200l. and persons convicting 
offenders shall receive sot. reward. See 4 Comm. 240. n. 1. 

To prevent the stealing of horses and other cattle for the purpose 
of selling them, merely for their skin, the stat. 26 Geo. III. c. 7 I. pro
vides that every person keeping a slaughter-house for cat.tle, not lull.ed 
for 'butchers' meat, shall take out licenses and be subject to an m
spector, and shall not slaughter, but at certain times, &c. &c. Sec 
tiit. Hon;es. 

CAVALRY, (provisional.) See D efence of the Realm: . 
CAUDA TERRiE, A land's end, or the bottom of a ndge m arable 

land. Cartul. Abbat . Glaston,fol. 117. 
CAVEAT, Is a kind of process in the sjziritual co1~1·ts to stop the 

institution of a clerk to a benefice, or probate of a wlll, &c. vVhen 
~t caveat is entered against an institution, if the bishop afterwards insti
tutes a clerk, it is void; the ca'Veat being a sujzersedeas; but a caveat has 
lileen adjuclo-ed void when entered in the life-time of the incumbent. 
Though ifit is entered" dead or dying" it will last good one month, 
and if the incumbent dies, till six months r.ftet· his death. So a caveat 
entered against a will stands in force for three months ; and thi~ ~s 
for the caution of the ordinary, that he do no wrong ; though 1t 1s 
said the temporal comts do not regard these sort of caveats. 1 Roll. 
Rej1. 191. 1 Nels. Abr. 416, 417. 

CA VERS, 0fl1nders relating to the mines in Derbyshire, who are 
punishable in the bergmote, or miners' cout't. 

CAULCEIS. See stat. 6 H en. VI. caj<. 5. respecting sewers. vVays 
pitched with flint, or other stones. See Calcetum. 

CAURCINES, Caursini.J I talians that came into England about 
the yeat· 1235, terming themselves the Pojze's merchants, but driving 
no other trade than letting out money; and having great banks in 
E ngland, they differed little from Je~.us, save (as history says) that 
they were rather more merciless to their debtot·s ; Co~uel says, they 
have their name from Caorsium, Cao1·si, a town in Lombardy, where 
they first practised their arts of u sury and extortion ; from whence 
spreading themselves, they caniecl their cursed trade through most 
parts of Eurojle, and were a common plague to every nation where 
they came. The then bishop of London excommunicated them; and 
King H enry III. banished them from this kingdom in the year 1240. But 
being the Pope's solicitors and money-changers, they were permitted 
to return in the year 1250; though in a very short time after, they 
were driven out of the kingdom again for their intolerable exactions. 
Mat. Paris. 403. 

CAUSA MA TRIMONII PR.iELOCUTI, Is a writ which lies 
where a woman gives land to a man in fee -simple, &c. to the intent 
he should marry her, and he refuseth to do it in any reasonable time , 
being thereunto required. R eg. Orig. 66. If a woman makes a 
feoffment to a stranger of Janel in fee, to the intent to enfeoff' her, and 
one who shall be her husband ; if the marriage shall not take effect, 
she shall have the writ of causa matTimonii jlra:locuti, against the stran
ger, notwithstanding the deed of feoffment be absolute. N ew J\fa t. 
B1·e'V. 456. A woman enfeoffe d a man upon condition that he should 
take her to wife, and he had a wife at, the time of the feoffment; and 
~ftenvards the woman, for not perfol"m.ing the condition, entered again 
Into the land, and her entl"y was adjudged lawful, though upon a 
second feoffee. Lib . .dss. anna 40 Edw. III. The husband and wife 
may sue the writ causa mat1·imonii jzra:locuti against another who 
ought to haye J"p.anicc! her; but if a man give lands to a woman to 
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the intent to maLTy him, although the woman will not marry him, &c. 
he shall not have his remedy by writ causa matrimonii jznelocuti. New 
Nat. Brev. 455. 

CAUSAM NOBIS SIGNIFICES, A writ directed to a mayor of 
a town, &c. who was by the king's writ commanded to give seisin of 
lands to the king's grantee, on his delaying todo it, requiring him to 
8how cause why he so delays the performance of his duty. 

CAUSES and EFFECTS. In most cases the Jaw hath respect to 
the cause, or beginning of a thing, as the principal part on which all 
other thing·s are founded ; and herein the next, and not the 1·cmote 
cause is most looked upon, except it be in covinous and criminal 
things; and thet·efore that which is not good at first will not be so af
tenvards ; for such as is the cause, such is the effect. Plowd. 208. 
268. If an infant or feme covert make a will, and publish it, and aftet· 
die of full age, ot· sole, the will is oLno force, by reason of the ori
ginal cause of infancy and coverture. Finch. 12. vVhere the cause 
ceaseth, the effect or thing will cease. Co. Lit. 1 S. 

CAUTION£ ADMITTENDA, A wdt that lies against a bishop, 
who holds an excommunicated person in prison for contempt, notwith
standing he offers sufficient caution or security to obey the orders and 
commandment of the chut·ch for the future. Reg. Orig. 66 . And if 
a man be excommunicated, and taken by a writ of significavit, and af
ter offers caution to the bishop to obey the church, and the bishop re
fuseth it; the party may sue out this writ to the sheriff to go 
against the bishop, and to warn him to take caution, &c. but if he 
stands in doubt whether the sheriff will delivet· him by that writ, the 
bishop may pmchase another writ, directed to the sheriff reciting 
the case and the end thereof : Tibi jzrtecijzinws, quod ijzsum A. B. 
a jzrisona j!Ttedict. nisi in jzrtesentia tua cautionem jzignorat. ad minus 
eidem ejzisc. de satisfaciend. obtulerit, nullatenus deliberas absque man
data nostro seu ijzsius ejziscojzi in hac parte sj1eciati, b'c. vVhen the 
bishop hath taken caution, he is to certify the same in the Chancery, 
and thereupon the party shall have a writ unto the sheriff to delive1· 
him. Ne~u Nat. BTev. 142. 

CEAPGlLDE, From Sax. ceaj1, jzecus, cattle; and gild, i.e. solutio.] 
Hence it is solutio jzecudis : from this Saxon word gild, it is very pro· 
baule we have om English word yield; as yield, m· pay. Co1uil. 

CELER LECTI, The top, head, ot· tester of a bed. Hist. Elien. 
aftud Wizartoui, Angl. Sax .jzaT. 1. jz. 673. 

CELLERARlUS, The butler in a monastery. In the Univer· 
sities, they are sometimes called mancijzte, . and sometimes catere1·, 
and steward. 

CENDULJE, Small pieces of wood laid in form of tiles, to coyer 
the roof of a house. Pat. 4 H en. III. j1. I. m. 10. 

CENEGILD, An expiatory mulct, paid by one who killed anothe1·, 
to the kindred of the deceased. Sjzelm. 

CENELLJE, Acorns, from the oak. In om· old writings, jzessona 
cenellaTUm, is put for the pannage of hogs, or running of swine, to 
feed on acoms. 

CENNINGA, Notice given by the buyet· to the seller, that the 
thing sold was claimed by another, that he might appear and justify 
the sale. It is mentioned in the laws of At!zelstan, ajmd Bromjzton, 
c;ajz. 4. 

CENSARIA, A farm, Ol' house and land, let ad censum, at a stand
ing· rent. It comes from the Fr. cen8e, which signifies a farm. 
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CENSARII, Farmers. Blount. 
CENSUALES, A species or class of the oblati, or voluntary 

slaves of churches or monasteries, i. e. those who, to pt·ocure the pr.o
tection of the church, bound themselves to pay an annual tax or qUit
rent out of their estates to a church or monastery. Besides this, they 
sometimes engaged to perform certain services. Robe1·t. H~st. Emjz. 
C!wTles V. 1 V. 271, 272. Potgiessents de Statu Sen;orum, lzb. l. cajz . . 
l. § 6, 7. 

CENSURE, from Lat. census.] A custom called by this name, ob· 
served in divers manors in Cormuall and Devon, where all persons re
siding therein above the age of sixteen are cited to swear fealty to the 
lord, and to pay lid. per poll, and I d. per ann. ever after; and these 
thus sworn are called cense1'8. Su1·vey of the Duchy of Conz'wall. 

CENTENARII, Petty judges, undet·-sheriffs of counties, that had 
rule of a hund1·ed, and judged smaller matters among them. 1 Vent. 
211. 

There were anciently inferior judges so called in F1·ance; who 
were set over every hundred freemen, and were themselves subject 
to the count or comes. I Comm. I I 5. 

CEOLA, A la1·ge ship. Malmsbm·y, lib. I. c. I. 
CEPI CORPUS, A return made by the sheriff, upon a cajzias, or 

other process to the like purpose, that he lzath taken the body of the 
party. F. N. B. 26. 

CEPPAGIUM, The stumps or roots of trees which remain in the 
ground after the u·ees are felled. Fleta, lib. 2. cajz. 41. 

CERAGIUM, Cerage, a payment to find candles in the church. 
Mat. Paris. See Waxscot. 

CERTAINTY, Is a plain, clear, and distinct setting down of things 
so that they may be understood. 5 Rejz. 121. A convenient certainty 
is required in writs, declarations, pleadings, &c. But if a writ abate 
for want of it, the plaintiff may have another writ. It is otherwise if 
a deed become void, by uncertainty, the party may not have a new 
deed at his pleasure. 11 Rejz. 25. 121. Dyer, 84. That has cer
tainty enough, that may be made certain ; but not like what is certain 
of itself. 4 Rejz. 97. See generally tit. Pleading, and particularly tit. 
Deed, Fine, Will. 

CERTIFICANDO DERECOGNITIONE STAPULAE. A writ command
ing the mayor of the staple to certify to the Lord Chancellor a statute 
staple taken before him, where the party himself detains it, and re
fuseth to bring in the same. Reg. Orig. 152. There is the like writ 
to certify a statute merchant, and in divers other cases. Ibid. 148. 
151. &c. 

CERTIFICATE, A writin'g made in any court to give notice to 
another court of any thing done therein, which is usually by way of 
transct·ipt, &c. And sometimes it is made by an officet· of the same 
court, where matters are referred to him, or a mle of court is obtained 
for it; containing the tenor and effect of what is done. The clerks of 
the crown, assise, and peace, are to make certificates into B. R. of the 
tenor of indictments, convictions, &c. under penalties, by the stat. 34 
& 35 H en. V:III. c. 14. 3 W. ~ JJ.J •• c. 9. See tit. Cle1::,<>y, benfji.t of 

If a questwn of me1·e law anses m the course of a cause in Chan
cery, (as whether by the words of a will, an estate for life or in tail 
is created, or wh~ther a future interest devised by a testator, shaH 
operate as a remamder, or an executory devise,) it is the practice of 
that court, to refer jt to the opinion of the judges of the court of K. 

Vot. I. 3 F 
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B. o1· C. P. upon a case stated for the purpose; wherein all the m·a· 
terial facts are admitted, and the point of law is submitted to their 
decision, who thereupon hear it solemnly argued by counsel on both 
sides, and certify their opinion to the chancellor. And upon such 
ce1·tijicate, the decree is usually founded. 3 Comm. 453. 

THE TRIAL BY CERTIFICATE, Is allowed in such cases, where the 
evidence of the person certifying, is the . only proper criterion of the 
point in dispute. Thus, 1. The question whether one were absent 
with the king in his army out of the realm, in time of war, might be 
tried by the certificate of the marshal of the king's host under seal. 
Litt. § 102. 2. If in order to avoid an outlawry, it be allege'd the 
defendant was in prison, &c. at Bourdeaux or Calais, this, when those 
places belonged to the crown of E ngland, was allowed to b'e tried by 
the certificate of the mayor. 9 R ej1. 31. 2 Roll. Abr. 583. And 
therefore, by parity of reason, it should now hold that in similar ca~es 
arising at Jamaica, b'c. the trial should be by certificate f1•om the 
governor. 3 Comm. 334. 

3. For matters within the realm ; the customs of the city of London 
shall be tried by the certificate of the mayor and aldermen, certified 
by the mouth of the rec.orde1·, upon a surmise from the party alle
ging it, that it should be so tried; else it must be tried by the coun
try, as it must also if the corporation of London be a party, o1· inte
l'ested in the suit. 1 Inst. 7 4. 4 Bun·. 248. Bro. Abr. 1. Trial, ftl. 96. 
Hob. 85. But see I Term R ej1. 42 3. If the recorder has once cer
tified a custom, the court are in future bound to take notice of it. 
Doug. 380. 

4. In some cases the Sheriff of London's certificate shall be the final 
trial; as if the issue be whether the defendant be a citizen of Lon
don, or a foreigner, in Cf! Se of privilege pleaded to be sued only in 
the city courts. 1 I nst . 7 4. Of a nature somewhat similar to which 
is the trial of the privilege of either university when the chancellor 
claims cog nisan ce of the cause; in which case the charters confirmed 
by parliament, allow the question to be determined by the certificate 
of the chancellor under seal. But in case of an issue between two 
parties themselves, the trial shall be by jury, 2 Roll. Abr. 583, 3 
Comm. 335. 

5 . In matters of ecclesiastical jurisdiction, as man·iage, general bas
tm·dy, excommunication, and o1·ders , these and other like matters, shall 
be tried by the bishop's certificate. See tit. Bastardy, b'c. .Ability 
of a clerk presented, admission, institution and deprivation of a clerk, 
shall al.so be tried by certificate from the ordinary or metropolitan. 
2 I nst. 632. Show. P. C. 88. 2 R oll. A br. 583. 0'c. But induction 
shall be tried by a jury; being the corporal investiture of the tempo
r al profits. D yer , 229. Resignation of a benefice may be tried either 
way, but seems most properly to fall within the bishop's cognisance. 
2 R oll. A br. 58$ . 3 Comm. 33 6. 

6. The trial of all customs and practices of the courts shall be by 
certificate from. the proper office1· of those courts respectively; and 
what r eturn was made on a writ by a sheriff or under sheriff, shall be 
only tried by his own certifi cate. 9 R.ej t. 31. 3 Comm. 336. 

As to certificates in cases of Costs, of BankTuftts, or relative to 
the settlement of the P oor, see those titles in this DictionaTy. 

CERTIFICATION, i.e. Assurance. Scotch Diet . 
CERTIFlCATION, Is when the judge doth ascertain the party 

called, and not compearing what he will do in that case.. Scotclt .' 
D iet. 



CERTIORARI l. 41 

CERTIFICATE, or CERTIFICATION oF AssrsE, eertijicatio a_ss_is£ 
?IOv£ disseisince, lie.] A writ anciently granted fo1· the re-examunng 
or retrial of a matter passed by assise before justices ; used where a 
man appearing by his bailiff to an assise, brougl:t by anoti:er, lost ti:e 
day; and having something more to plead for lumself, wh1ch t~1e ~ar
liff die! not, or might not plead for him, desired a farther exa:mnatwn 
of the cause, either before the same justices, or others, and obta~ned let
ters patent to thern to that effect; whereupon ~e brought a wnt to. the 
sheriff to call both the party for whom the ass1s~ ~sse.d, and the Jll~·y 
that was impanelled on the same, before the sa1d JUStices at a certam 
day and place, to be re-examined. It was called a certificate, beca~se 
therein mention is made to the sheriff, that upon the party's complamt 
of the defective examination, as to the assise passed, the king hath 
directed his letters patent to the justices for the better ce?·tifying. of 
themselves, whether all points of the said assise were duly examm
ed. Reg. Orig. 200. F. N. B. 18!. Brae ton, lib. 4. c. 13. Hom's 
Min·. lib. 3. This writ is now entirely superseded by the remedy af· 
forded by means of ne~v t1·iats. See 3 Comm. 389. 

CERTIORARI. 
This is an Original Writ, issuing out of the court of chance1·y or· 

K. B. directed in the king's name to the judges or officers of the in
ferior courts, commanding them tc.- certify, or to returl) the rec01·ds 
of a cause depending before them ; to the end the party may have 
the more sure and speedy justice before the king, or such justices as 
he shall assig·n to determine the cause. See F. N. B. 145. 24·2. 

This writ is either returnable in the king's bench, and then hath 
these words, " send to us," or in the common bcnc!t, qnd then has 
"to our justices of the bench," or in the chancery, and then hath "in 
our chance1·y," lie. 

On this subject we may briefly consider, 1. In what cases this writ 
is grantable, or not. 2. In what manner. 3. The effect of it when 
granted. And, 4-. Of the return, with the form of that and the writ. 

l. A writ of certiorari may. be had at any time before tdal, to certi
fy and remove indictments, with all the proceedings thereon from any 
inferior court of criminal jurisdiction, into the court of K. B. the sove
reign ordinary court of justice in causes criminal. And this is fre
quently done for one of four purposes. 1. To consider and determine 
the validity of appeals and indictments, and the proceedings thereon, 
and to quash pr confirm them accordingly. 2. To have the prisoner 
Ol' defendant tried at the bar of the courts, or before justices of Nisi 
Prius where it is surmised that a partial or insufficient trial will 
probably be had in the inferior court. 3. To plead the king's pardon 
in the c~urt of K. B. 4: To issue process of outlawry against the of
fender, m those counties or places where the process of inferior 
judges will not reach him. 2 Hale's P. C. 210. 4 Comm. 320. 

A certiorari lies in all judicial proceedings, in which a writ of errol' 
does not lie ; and it ~s a consequence _of all inferior jurisdictions, 
erected by act of parhament to have their proceedings retumable in 
K. B. Ld. Raym. 469. 580. 

But without laying a special ground before the court it cannot be 
sued out to remove proceedings in an action from the 'courts of the 
coun~ies palatine. Doug. 7 4~. It does not lie to judges of oyer and 
termmer to remove a recogmsance of appearance. Lucas, 278. · Nor . 
~? remove a poor's rate. 8tm, 932. 975. See Leach': Hawk. P. C. 
\I. c. 27. § 23. z;n n. 
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A certiot·ari lies to just ices of the peace and othet·s, even in such 
cases, which th ey are empowered by statute finally to heat· and deter·
mine; and the superin te ndency of the coml of K. B. is not taken 
away without express words. 2 Hawk. P . C. c. 27. § 22, 2S. 

If an order of removal be confirmed at the sessions, and both or
ders be removed into B . R. by ce rtiorari on a case re fle t·ved, and that 
court disapprove of the orders, for want of jurisdiction of the removing 
magistrates, appearing on the face of the original order; the court 
will quash both ord ers, witho ut r emitting back to the sessions to quash 
the original order, for the purpose of enabling them to give maintenance 
according to stat. 9 Geo. I. c. 7. § 9. and at any rate they will not admit 
an application fo r amending their judgment for quashing botf1 orders 
made in the term subsequent to the judgment so pronounced. Rex 
v. llfoor Critchell Pm·ish, 2 East, 222. 

That a certiorari does not lie to remove any other than judicial acts, 
see Cald. 309. Say. 6. 

vVhere a ce1·tiorari is by law grantable for an indictment, at the 
suit of the king, the court is bound to award it, for it is the king's 
prerog·ative to sue in what court he pleases ; but it is at the discretion 
of the court to grant ot· not, in case of private prosecutions, and at 
the prayer of the defendant ; and the court will not grant it for tl1e 
removal of an indictment before justices of gaol delivery, without 
some special cause; or where thCJ·e is so much difficulty in the case, 
that the judge desires it may be determined in B. R. b'c. Bun·. 2456. 
Also on indictments of perjury, forgery, or fol' heinous misdemeanors, 
the court will not generally grant a certiomri to remove at the in
stance of the defendant. 2 Ha1vk. P. C. c. 27. § 27, 28. But see 2 
Lcl. Raym. I 4 52. 

But in particulat· cases, the court will use theit· discretion to grant 
a certiorari; as if the defendant be of good character, or if the pro
secution be malicious, or attended with oppressive circumstances. 
Leach's Ha~vk. P. C. ii. c. 27. § 28. n. 

' iVhere issue is joined in the comt below, it is a good objection 
against granting a certiomri; and if a person doth not make use of 
this writ till the jury are swom, he loses the benefit of it. Nlod. Ca. 
16. Stat. 43 Eliz. c. 5. After conviction a certiormi may not be had 
to remove an indictment, &c. unl ess there be special cause; as if the 
judge below is doubtful what judgment is proper to be given, when 
1t may. See StTa. I 227. Bun·. T49 . And after conviction, &c. it 
lies in such cases where \nit of enor will not lie . I Salk. I49. The 
court _ on motion in an extraordinary case will grant a certiorari 
to remove a judgment given in an inferior court; but this is done 
whe,re the ordinary way of taking out execution is hindered in the in
ferior court. I Lill . ./lbr. 253. 

In common cases a certiorari will not lie to remove a cause out of an 
inferior court, after verdict. It is never sued out after a writ of error 
but where diminution is alleged; and when the thing in demand 
does not exceed Sl. a cer tioral'i shall not be had, but a writ of error 
or attaint. Stat. 2I Jac. I. cajz. 23. See stat. I2 Geo. I. c. 29. A 
eertiorari is to be granted on matter of law only; and in many cases 
there must be a judge's hand for it. l Lilt. 252. Certioraris to re
move indictments, &c. are to be signed by a judge; and to remove 
orders, the fiat for making out the writ must be sig·ned by some 
j udge. . I Salk . ISO. 

Certiorari lies to the courts of Wales, and the cinque ports, counties 
palatine, &c. 2 Hwwk. P. C. c. 27. § 24, 25. 
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Things may not be rem0ved from before justices of :peace, which 
~annot be proceeded in by the court where remo~ed; as ~n c~se o~ re
fusing to take the oaths, &c. which is to be certified and mqU!red H~to,. 
according to the statute. 1 Salk. 145. And where the court which 
awa1·ds the certiorari cannot hold plea on the record, there but a tenor 
of the record shall be certified · for otherwise if the record was re
moved into B. R. as it cannot b'e sent back, there would be a failure 
of right afterwards. 1 Dan11 . .llb1·. 792. But a record sent by certio
ra1·i into B. R. may be sent after by mittimus into C. B. Ibid. 789. And 
a record into B. R. may be certified into chancery, and. from then~e 
be sent by mittimus into an inferior court, where an actwn of debt. Is· 
brought in an inferior court, and the defendant pleads that the plam
tiff hath recovered in B. R. and the plaintiff replies, Nul tiel1·ecord, 
etc. 1 Saund. 97. 99. 

The court of B. R. will grant a new certiorari to affirm a judg
ment, &c. though generally one person can have but one certiorari. 
Cro. Jac. 369. 

A ce1·tio1·ari may not be had to a court superior, or that has equal 
jurisdiction, in which case day is given to bring in the record, &c. 

Besides the statutes hereafter mentioned, there are several which 
restrain, and many which absolutely prohibit a certiorari, in order to 
avoid frivolous and unfounded delays in justice. For a complete list 
of these, if needed, the student should consult index to the statutes. 
The following seem to have deserved a short mention in this place. 

By stats. 12 Car. II. cc. 23, 24. no certiorari sh<tll be allowed in 
certain cases of transgression of the Excise La~us. 

By stat. 13 Geo. III. c. 78. (which see at large tit. High~uays,) no 
presentment, &c. of any hig·hway shall be removed from the sessions, 
until it be traversed, except the right to repair be the question. Or 
by stat. 5 & 6 W. 0' M c. 11. may come in question. But this means 
on the part of the defendant only, for on the part of the prosecution 
it lies before. No other proceedings under the highway act may be 
removed by ·certiorari; but if the sessions manifestly exceed their 
authot·ity in making orders, they may be removed into K B. by 
certiorari and quashed. Leach's Hawk. P. C. ii. c. 27. § 37. and n. 

By stat. 16 Geo. III. c. 30. against deer-stealers, no certiorari shall 
issue, unless the party convicted shall become bound to the prosecu
tor in lOOl. to pay full costs and damages within thirty days, and to 
the justice in 6?!. to prosecute the certiorarf wit? effe~t. But in ap
peal to the sesswns, he may sue out a certwrarr on six clays' notice, 
to prosecute. And the like in effect is enacted by stats. 4 & 5 W. tf 
M c. 23. and 5 ..!lnn. seas. 2. c. 14. concerning game. 2 Hawk. P. C. 
c. 27. ~ 60, 61. . 

Also by stat. 1 .linn. c. 18. concerning the repair of bridges, no cer
tiorari shall be alro~ed. Nor by stat. 8 Geo. II. c. 20. for punishing 
destroyers of turnjzzkes. Nor by st. 12 Geo. II. c. 29. for assessing; 
county rates. Nor on st. 19 Geo. II. c. 21. against cursing and swear
ing. Nor on st. 23 Geo. II. c. 13. against seducing artificers. Nor on 
at. 25 Geo. II. c. 36. against bawdy-houses. Nor on ~9 Gt:o. II. c. 40. 
agai~st ster,zli.ng lead, iron, tfc. Nor on 30 Geo. II. c. 21. for pre
serv~ng .fish 111 ~he Thames. Nor on 30 Geo. II. c. 24. for restraining 
gamzng m pubhc houses. Nor on 31 Geo. II. c. 29. for re gu lating 
bread. Nor on 2 Geo. III. c. 30. fo1· preventing thefts in bumb-boats. 
Not· on 10 Geo. III. c. 18. against dog-stealers. 

For a long detail of further matter on the subject of certiorari, 
see 2 Ha~"k. P. C. c. 27. 
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2. By stat. 1 & 2 P. b' M c. 13. no [habeas corpus or] ce1·tiorari 
shall be granted to remove any 1·ecognisance1 unless signed by the 
Chief Justice, or in his absence by one of the other judges. 

By stats. 5 & 6 W. l'l' 111'. c. 11. and 8 b' 9 Wm. III. c. 33. a certio
rm·i may be granted in vacation time by any of the judges of B. R , 
and security is to be found before it is allowed. No certiormi is 
to be granted out of B. R. to remove an indictment, or presentment, 
before justices of peace at the sessions before trial, unless motion be. 
made in open court, and the party indicted find security by two 
persons in 20/. each to plead to the indictment in B. R. b'c. And if 
the defendant prosecuting the ce1·tioTari be convicted, the court ot 
B. R. shall order costs to the prosecutor of the indictment. In case 
of certioTm·i granted in vacation, the name of the judge and party ap
plying to be endorsed on the writ. See tit. Habeas Corjlus. 

If on a certiorari to remove an indictment the party do not find 
manucaptors in the sum of 20/. to plead to the indictment and try it, 
according to the statute, it is no suj1ersedeas. Mod. Ca. 33. And a 
p1·ocedendo may be granted where bail is not put in before a judge, on 
a certioTari. As to costs, see 1 PVils. 139. 1 Burr. 54. 2 Term Reft •. 
47. 

No judgment or order to ·be removed by certiorari, without sure
ties found to the amount of sot. Stat. 5 Geo. II . c. 19. 

The 12th section of the stat. 38 Geo. III. c. 52. providing that no in
dictment shall be removed into the next adjoining county, excejzt the 
j1erson ajzj1lying f or such removal shall enter into a recognisance Ill 

40/. for the extra costs, and does not relate to indictments sent by B. 
R. to be tried in the next adjoining county, after a removal thithet· by 
ce1·tiomri. Rex v. Nottingham, 4 East, 208. 

Certiorari, to remove convictions, orders, or proceedings of justices, 
to be applied fat· within six calendar months, and upon six days' no
tice to the justices. Stat. 13 Geo .. II. c. 18. See St1·a. ~91. and this 
Diet. tit. Sessions. 

It is said a certiorari to remove an indictment is good, although it 
bear elate before the taking thereof; but on a certiorari the very 
record must be returned, and not a transcript of it ; for if so, the11 
the record will still remain in the inferior court. 2 Lilt. 253. In B . 
R. the very record itself of indictments is removed by ce1·tiorari; 
but usually in Chancery, if a certioraTi be returnable there, it re
moves only the tenor of the record ; and therefore, if it be sent from 
thence into the King's Bench, they cannot proceed either to judgment· 
or execution, because thev have but such tenor of the record before 
them. 2 Hale's Hist . P. 'c. 215. In London a return of the tenor 
only is warranted by the city charters. 2 Hawk. P. C. c. 27. § 26-. 
76. 

On a certioraTi to remove a record out of an inferior court, the 
style of their court, and power to hold plea, and before whom, ought 
to be shown on their certificate. Jenk. Cent. 114. 232. 

A ce1·tioraTi to remove an order of bastardy should be applied for 
in six months. Rex v. Howlett, 1 "f!Vil.s. 35. 

If a certiomri be prayed to remove an iadictment out of London or 
Middlese:, three days' notice must be given the other side, or the 
certioran shall not be granted. Raym. 74. 

3. After a certiorari is allowed by the inferior court, it makes all 
the subsequent pt·oceedings, on the record that is t•emoved by it, er· 
roneous. 2 Ha~vk. P . C. c. 27. § 62. 64. But if a certiorari for the 
!'emoval of an indictment before justices of peace, be not delivere!il 

l 
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before the jury be sworn for the trial of it, the justices m~ty proceed. 
2 Hawk. P. C. c. 27. § 64. And the justices may set a fine to complete 
their judgment after a certiorari delivel'ed. Ld. Raym. 1515. See 
onte, 1. 

A certiorari removes all things done between the teste. and return. 
Lei. Rayn1. 835. 1305. And as it removes the record _Itself out . of 
the inferior court, therefore if it remove the record agamst the prm
cipal, the accessary cannot be tried there. ~Haw~. P. C. c. 29. § 54. 
And if the defendant be convicted of a capttal cnme, the jzerson of 
the defendant must be removed by habeas co1·jlus, in order to be pre
sent in court, if he will move in arrest of judgment. And herein 
the case of a conviction differs from ~hat of a special verdict. Bu1·r. 
930. 

Although on a habeas C01'ftUS to remove a person, the court may 
bail or discharge the prisoner; they can give no judgment upon the 
record of the indictment against him, without a cer!iorari to ret?ove 
it, but the same stands in force as it did, and new process may tssue 
upon it. 2 Hale's Hist. P. C. 211. If an indictment be one, but the 
offences several, where four .persons are indicted together; a ce1·ti01·ari 
to remove this indictment against two of th(\m, removes it not as to 
the others, but as to them the record remains below. 2 Hale's Hist. 
214. 

If a cause be removed from an inferior court by certiorari, the 
pledges in the court below are not discharged ; because a defend
ant may bring a certiora1·i, and thereby the plaintiff may ~ose his 
pledges. Skin. Rejz. :';:44. 246. A certiorari from K. B. is a superse
deas to restitution in a forcible entry. 1 Hawk. P. C. c. 64. § 62. 

4. The return of a certiorari is to be under seal; and the person 
·to whom a certi{)rari is directed may make what return he pleases, 
·and the court will not stop the filing of it, on affidavit of its falsity, 
except wlt.,ere the public good requires it ; the remedy for a false re
turn is action on the case, at the suit of the party injured, and infor
mation, &c. at the suit of the king. 2 Hawk. P. C. c. 27. § 70. 

If the person to whom the certiorari is directed, do not make a re
turn, then an alias, then a ftluries, 'Vel causam nobis significes q~tare; 

. jlhall . be awarded, and then an attachment. Cromjl. 116. 

FoRM of a CERTIORARI 
To CERTIFY the REcORD of a JuDGMENT. 

GEORGE the Third, b'c. To the Mayor and Sheriffs of our city 
rif E. and to every of them, in our coU?'t at the Guildhall there 
greeting : Whe1·eas A. B. hath lately in ou1· said court in the said city, 
according to the custom of the same court, imjlleaded C. D. late qf, ~c. 
in an action of debt ujwn demand of thirty ftounds ; and thereujwn, in 
our said court before you, obtained judgment agqinst the said C. for the 
recovery of the said debt; and we, being desirous for certain reasons 
that the said record should by you be certified to us, Do command you: 
that you send unde1· you1· seals the record qf the said 1·ecovery, with all 
things touching the same, into ou1· coU?'t before us at Westminster, 
on t·lze day, b'c. ftlainly and distinctly, ·and in as full and amjlle man
ner !JS it no1v 1·emains before you, together with this ~v1·it ; so that 
'We on the ftart of the said A. may be able to jzrocced to the execu
.. tion of the said judgment, and do 7vha.t shalt aftjzear to us of 1·ig!zc 
ought to be done. VVitness, &c. 
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T he return of certiorari may be thus : First, on 1the back of the 
writ endorse these or similar words-" The execution of this writ ajl
jlea?·s ·in a u·hedule to the . same w1·it annexed." Which schedule may 
be in the following form, on a piece of parchment, (not paper, 1 Barn. 
K. B. 113.) by itself, and filed to the writ. 

Middlesex.-I, A. B . one of the keejze1·s qf the jzeace and justices qf 
our lord the king, assigned to keej1 the j2eace within the said county, and 
also to hem· and determine divers felonies, tresjwsses and other misde
meanors in the same county committed, by vi1·tue qf this writ to me de
livered, do under my seal ce?·tify unto his Majesty in his court of King's 
Bench, the indictment, of which mention is made in the same w1·it, to
gether with all matte1·s touching the said indictment. In witness ?vhere
of, I the said A . B. /rave to these jlresents set my seal. Given at - -, 
in the said county, the -- day of--, in the -- year of the reign 
of--. 

Then take the record of the indictment, and close it within the' 
<1.bove schedule, and seal up, and send them both together with the 
certiorari. 

CERT -MONEY, quasi certain money.] Head-money paid yearly 
by the resiants of several manors to the lords thereof, for the certain 
keeping ·of the leet; and sometimes to the hundred; as the manor 
of Hook, in Dorsets!d1·e, pays cert-money to the hundred of Egerdon. 
In ancient records this is called certum lette. See Common Fine. 

CERVISARII. The Saxons had a duty called dri'N-clean, that is1 

1·etributio jwtus, payable by their tenants ; and such tenants were in 
Domesday called cervism·ii, fmm cervisia, ale, their chief drink; 
though ce1-vism·ius vulgarly signifies a bee1· or ale brewer. 

CERURA, A mound, fence, or enclosure. Cart.jz1·iorat. de Theles ; 
ford, MS. 

CESSA T EXECUTIO. In trespass against two persons, if it De
tried and found against one, and the plaintiff takes his execution 
against him, the writ will abate as to the other; for there oug·ht to 
be a cessat executio ~till it .is tt·ied against the other defendant. 10 
Ed?v. IV. 1. See tit. Execution, 0'c. 

CESSA VIT, A writ which lies (by the stats. of Gloucester, 6 Ed?v. 
I. c. 4. and TtVestm. 2. 13 Edw. I. cc. 21. 41.) when a man who holds 
by rent or other se1·vices, neglects or ceases to perform his services 
for two years together; or where a relig·ious house hath lands given 
it, on condition of performing some certain spi1·itual service, as 
1·eading prayers, or giving· alms, and neglects it; in eithe1· of which 
cases if the cesser or neg·lect shall have continued for two' years, the 
lord or donor and his heirs shall have a writ of ces&avit to recove1· 
the land itself. F . N. B. 208. In some instances relating to religious 
houses, called Cessavit de CantaTia. 

By the stat. of Glouceste1·, the cessavit does not lie for lands let 
upon fee-farm rents, unless they have Jain fresh and uncultivated for 
two years, and there be not sufficient distress upon the premises, or 
unless the tenant hath so enclosed the land, that the lord cannot come 
·upon it to dis train. F. N. B. 209. 2 Inst. 298. For the law prefers 
the simple and ordinary remedies, by distress, &c. to this extraordina
ry one of forfeiture; a_nd the1·efor5 the same statute has provided far
ther, that on tender of arrears, and damages before judgment, and. 
g iving security for the fut~re performance of the services, (.that he 
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will nb more cease,) t~e pmcess shall be at an end, and the tenant, shall 
retain his land, to wl11ch the stat. of Westm. 2. conforms so far as may 
stand with convenience and reason of law. 2 Inst. 401. 460. . 

The stats. 4 Geo. II. c. 28. and II Geo. II. c. 19. s~em eVlclently 
borrowed from the above ancient writ of cessavit. The former of these 
statutes permits landlord.s who have a rig:ht of re-entry for non-payme~t 
of rent to serve an eJectment on their tenants when half a year s 
rent is ~lue, and no sufficient distress on the premises. See tit. Eject
ment. And the same remedy is in substance adopted by the stat. 11 
Geo. II. c. 16. which enacts, that where any tenant at rack rent shall 
be one year's rent in a!Tear, and shall d~sert the demised p~·emis~s, 
leaving the same uncul~1va~ed or unoccupied, so that n~ sufficient chs
tJ·ess can be had, two JUStices of the peace (afte1· notice affixed 011 1 
the premises for fourteen days) may give the landlord possession 
thereof; and the lease shall be void. See tit. Distress, Lease, 
Rent. 

By stat. Westm . 2. § 2. the heir of the demandant may maintain a 
cessavit against the heir or assignee of the tenant. But in other cases, 
the heit· may not bring this writ for cessu1·e in the time of his ances
tor; and it lies not but for annual service, Tent, and such like; not fot• 
lwmage or fealty. Te1·mes de la try. /v'e~v JVat. Buv. 463, 464. 

The lord shall have a writ of cessavit against tenant for life, 
where the remainder is over in fee to another ; but the donor of 
an estate-tail shall not have a cessavit against the tenant in tail; 
though if a man make a gift in tail, the remainder over in fee to 
another, or to the heirs of the tenant in tail, the1·e the lord of whom 
the lands are holden immedia'te, shal't have a ce8savit against the tenant 
in tail, because that he is tenant to him, &c. Ibid. If the lord distrains 
pending the writ of cessavit against his tenant, the writ shall abate. 

The writ cessavit is directed to the sheriff, To command A. B. that, 
b'c. he rende1· to C. D. c.ne messuage, ~vhich he holds by certain ser
-vice~>, and, which ought to com£' to the said C. by fo1'Ce of the statute, 
b'c. because the said A. in doing those services had ceased t~vo yem·s, 
b'c. Diet. 

CESSE, Signifies an assessment or tax, and is mentioned in the 
stat. 22 Hen. VIII. cajz. 3. Cesse or cease, in Ireland, is an exaction 
of victuals, at a certain rate, for soldiers in garrison. Antiq. Hi
bernia:. 

CESSIO BONORUM. A process in the law of Scotland, similar 
in effect to that under the statutes relating to Bank1·ujztcy in En~ 
gland. 

CESSION, Cessio.] A ceasing, yielding up, or giving over. When 
an ecclesiastical person is. ueatecl.bishop, .or a pars?n of a parsonage 
takes another benefice, wtthout chspensatton, or bemg otherwise not 
qual.ified, &c. in ?oth cases t~1eir first benefices are become void, and 
are In the law smd to be vmd by cession; and to those benefices that 
the p~rson had who. was created bishop, the king shall present for 
that t1me, whoever Is patron of them; and in the other case, the pa
tron may present. CoweL. 
B~t cession in the case of bishops does not tak~ place till conse

cratiOn. DyeT, 223 . See tit. Commendam, Advowson 11. 
No person is entitled to dispensation, but clzaj1lains of the kin()' and 

others mentioned in the .stat. 21 Hen. Vlli. c. 13. the brethre1~ and 
the sons of lo1·ds and kmghts, (not of baronets,) and doctors and ba
chelors of divinity and law in the Universities of this realm. 1 Comm . 
392. See tit. Cltajzlain. 

VoL. I. 3 G 
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Both the livings must have cure of sCYUls; and the statute expreM~ 
ly excepts deaneries, archdeaconries, chancellorships, treasurership&, 
chanterships, prebends and sinecure rectories. See tit. Chajdain, 
Pan;on. 

In case of a cession under the statute, the church is so far void 
upon institution to the second living, that the patron may take notice 
of it, and present if he pleases; but it seems that a lapse will ndt 
incur from the time of institution against the patron, unless notice 
be given him; but it will from the time of induction. 2 Wits. 200. 
3 Bu1·r. 1504. See tit . .lldvowson II. 

CESSOR, Lat.] He who ceaseth, or neglects so long to perform a 
duty, that he thereby incurs the danger of the law. Old Nat. Bre"V. 
136.-See tit. Cessavfl. 

CESSURE, or cesser ; ceasing, giving over j or departing from. 
Stat. Westm. 2. c. I. See tit. Cessavit. 

CESTUI QUE TRUST, [or, cestui a que trust.] Is he in tl'Ust for 
whom, or to whose use or benefit, another man is enfeoffed or seised 
of lands or tenements. By Stat. 29 Ca1·. II. c. 3. land of cestui que-trust 
may be delivered in execution. See tit. Trusts, Uses. 

CESTUI QUE USE, [more accurately as in old Law Tracts, cestui 
a que use, Fr. cestui a !'use de qui.] He to whose use any otlte1· man 
is enfeoffed of lands or tenements. I Reft. 133. Feoffees to uses were 
formerly deemed owners of the lands; but now the possession is adjudg
ed in cestui que use, and without any entry he may bring assise, &c. 
Stat. 27 Hen. VIII. c. 10. Cro. Eliz. 46. See tit. Use. 

CESTUI [a] QUE VIE, He for whose life any lands or tenements 
are granted. Perk. 97. See tit. Occuftant. 

CHACEA, A station of game more extended than a park, and less 
than a forest; and is sometimes taken for the liberty of chasing or 
hunting within such a district. And according to Blount it hath an
other signification, i.e. the way through which cattle are drove to pas
ture, commonly called in some places a drove ~uay. Bracton, lib. 4. c. 
'44. Vide Chase. 

CHACEARE ad lejw1·es, vel vulftes : To hunt hare or fox. Cartular • 
.llbbat. Glaston. MS. 87. 

CHACURUS, from the Fr. cllasseur.J A horse for the chase; or 
rather a hound or Clog, a courser. Rot. 7 Jollan. 

CHAFE, fmm the Fr. chaufer, to heat, whence our chafing dish. 
CHAFEvV AX, An officer in Chancery, that fitteth the wax for seal

ing of the writs, commissions, and such other instruments as are there 
made to be issued out. 

CHAFFERS, Seem to signify wares or merchandise ; and chaffrring 
is yet used for buying- and selling, Ol' rather a kind of bartering of one 
thing fol' another. The word is mentioned in the stat. 3 Ed~r;. IV. 
c. -4. 

CHAINS, Hanging in. See tit. Murder. 
CHAIRS, See Coaches. 
CHALDRON or CHALDER of coals. See tit. Coals. 
CHALKING, The merchants of the staple require to be eased of 

divers new impositions, as chalking, ironage, wharfage, &c. Rot. Part. 
so Ed~u. III. 

CHALLENGE, Calumnia, from the Fr. chalenge1·.] An exception 
taken either against persons or things. 'Persons as to jurors, or any 
one or more of them: or in case of felony, by the prisoner at the bar 
against things, as a declaration, &c. Terms de la ley, 109.-The former 
is the most frequent signification in which this term is used, and 
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which shall here be shortly mentioned; referring for further matter 
to tit. Jury, Trial, in this Dictionary. . . 

There are two kinds of challenge; either to the array, by wh1c}l lS 

meant the whole jury as it stands a1-rayed in the jwnel, ?r httle 
square jzane of parchment, on which the jurors' uam~s are wntten ; or 
to the jzolls, by which are meant the several particular persons or 
!leads in the array. 1 Inst. 156. 158. 

Challenge to jurors is also divided into challenge ftrincijwl or fteremft
tory; and challenge ftur cause; i.e. upon cause or reason all~ged: 
dtatLengr principal ot· peremptory, is that which the law allows without 
cause alleged, or further examination ; as a prisone1· at the bar, ar
raigned for felony, may challenge pet·emptorily the n~tmber al.lo~ved 
him by law, one after another, alleging no cause, but h1s own d1shke, 
and they shall be put off, and new taken in their places: but yet there 
is a difference between challenge principal, and challenge pet·emptory ; 
the latter being used only in matters criminal, and barely without caus~ 
alleged; whereas the fot·mer is in civil actions for the most part, and 
by assigning some such cause of exception, as, being found true, tht< 
law allows. Staundf. P. C. 124. 157. Lamb. Ei?·en. lib. 4. cajt. 14. 

Challenge to the favout·, which is a species of challenge for cause, is 
where the plaintiff or defendant is tenant to the sheriff, or if the sheM 
riff's son hath married the daughter of the party, &c. and is also when 
either party cannot take any principal challenge, but showeth cause of 
Javour; and causes of favour are infinite. If one of the parties is of 
affinity to a juror, the juror hath manied the plaintiff's daughter, lkc. 
If a juro1· hath given a veedict before in the cause, matter or title ; if 
one labours a juror to give his verdict ; if after he is returned, a juror 
eats and <h·inks at the charge of either party; if the plaintiff, &c. be 
his master, or the juror hath any interest in the thing demanded, &c. 
these are challenges to the favour. 2 Roll . .!lbr. 636. Hob. 294. 

CHALLENGE TO FIGHT. It is a very high offence to challenge an
othet·, either by word or letter, to fight a duel, or to be the messenger 
of such a challenge, or even barely to endeavour to provoke another to 
send a challenge, or to fight ; as by dispersing letters to that purpose, 
full of reflections, and insinuating a desire to fight, &c. 1 Hawk. P. 
c. c. 63. § 3. 

By Stat. 9 Ann. c. 14. § 8. (See tit. Gaming ; ) " Whoever shall [as
sault and beat,] o1· challenge, or provoke to fight, any other person or 
persons whatsoever, upon account of any money won by gaming, play
ing, or betting at any of the games mentioned in that act, shall, on 
conviction by indictment or information, forfeit all their goods, chattels 
and personal estate, and suffer imprisonment without bail, in the coun
ty prison, for two years." 

lt is now every day's practice for the court of K. B. to grant inform..
~tions agai~st persons sending challenges to justices of the j~eace, and 
111 other hemous cases. . 

Fot· further matter, See tit. Murder. 
CHAMBERDEKINS, or Chamber-deacons, were certain poor I1·ish 

scholars, cl~thed in mean habit, and living uncle1· no rule ; or rather 
beggars bamshed England by stat. I Hen. V. cajz. 7, 8. 

CHAMBERLAIN, Camemrius.J Is variously used in our laws, sta
.tutes and chronicles : as first there is L01·d Great Chamberlain of En
gland, to whose office belongs the govemment of the palace at Westmin
ste?·; and tq~on all solemn occ~sions the keys of Westminster-Hall, and 
the court of Reque.sts are dehve1·ed to him; he disposes of the sword 
Qf state to be earned before the king when he c<>mes to the . pal'liaQ 
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ment, and goes on the t·ight hand of the sword next to the king's pe;·son; 
he has the care of provid in g all thin gs in the House of Lonls in the 
time of parliam ent ; to him belongs livery and lodgings in the king's 
court, ~c. And the gentleman usher of the black rod, yeoman usher, 
&c. are und er his authority. 

The office of Lord GTeat ChambeTlain of England is hereditat-y; and 
where a person dies seised in fee of this office, leaving two sisters, 
the of!i.ce belongs to both sisters, and they may execute it by deputy : 
but such deputy must be approved of by the king, and must not be of 
a degree inferio t· to a knight. 2 Bro. P . C. 146. Svo. ed. 

The L o1·cl Chamberlain of the Hou.seholcl has the oversight and 
gove mment of all officers belonging to the kin g's chamber, (except the 
bed-chamber, which is under the groom of the stole,) and also of the 
wardrobe ; of artificet'S retained in the king's service, messengers, 
comedian s, revels, music, &c. The serjeants at arms are likewise un
der his inspection ; and the king's chaplains, physicians, apothecaries, 
surgeons, barbers, &c. And he bath under him a vice-chamberlain1 
both being always privy counsellors. 

There were form erl y chamberlains of the king's courts. 7 Edw. 
VI. caft. I . And there are chambedains of the E xchequer, who keep 
a c.ontrolment of the pells, of receipts and e:x:itu.s, and have in theit· 
c ustody the leagues and treaties with foreign princes, many ancient 
records, the two famous books of antiquity called Domesday, and the 
Black Book of the Exchequer; and the standards of money, and weights 
and measu res, are kept by them. There are also under-chamberlains 
of the Exchequer, who make searches for all records in the treasury, 
and are concemed in making· out tb e tallies, &c. The office of cham
berlain of the Exchequer is mentioned in the stat. 34 & 35 H en. VIII. 
cajz. 16. Besides these, we read of a chamberlain of JVo1·tl~ Wale8. 
Stowe, p. 641. 

A chamberlain of Chester, to whom it belongs to receive the rents 
and revenues of that city, and when there is no Prince of T1Vales, and 
Earl of C!zeste1·, he hath the receiYing and returning of all writs 
coming thither out of any of the king's courts. See tit. Cou.nties Pa
latine . 

The chamberlain of London, who is commonly the receivet· of the 
city rents payable into the chamber; and hath g reat authority in ma
king and dete rmining the rights of freemen; as also concerning appren
tices, orphans, &c. See tit. London. 

CHAMBERS OF THE KING, Rt>gice camene.J The havens or 
ports of the kingdom are so called in our ancient records. 1Vfa1·e 
Claus. fol. ·242. 

CHAMBRE DEPEINTE, Anciently St. Ed~vard's chamber, now 
called the jwinted chamber. See tit. Parliament. 

CHAMPARTY or CHAMPERTY, camfzi fwrtitio, because the par
ties in clzamfteTty agree to divide the land, &c. in question . J A bar
gain with the plaintiff or defendant in any suit, to have pat·t of the 
land, debt, or other thing sued for, if the party that undertakes it pre
vails therein. ' i\T hereupon the Champertor is to carry on the party's 
suit at his own ex pense. See 4 Comm. 135. l Inst. 368. It is a spe
cies of maintenance, and punished in the salTle manner. This seems to 
have been an ancient grievance in our nation; for notwithstandin g the 
several statutes of ~Vestm. 1. 3 Ed~u. I. caft . 25 . liVestm. 2. 13 Ed1v. 
I . c. 4·9. 28 Ed1v. I. stat. 3. c. 11. and 33 Edw. I. stat. 3. &c. and a 
fo rm of a writ framed to them ; yet stats. 4 Edw. I II. c. 11. and 32 
flen. Vlii. cajz. 9. enacted, That whereas former statutes provided 
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redress for this evil in the King!s B ench only, from hen~eforth it sh~uld 
be lawful for justices of the Common Pleas, j';stlc~s of asstse, 
and justices of peace in their quarter sessions, to mq~ure, h~ar .and 
determine this and such like cases, as well at the sult of tne kmg, 
as of the party: and this offence is punishable by common .law and 
statute; the stat. 33 Edw. I. stat. 3. makes the offenders hable to 
three years' imprisonment, and a fine at the king's pleasure. By the 
stat. 28 Ed~u . I. c. 11. it is ordained, that no officer, nor any other, shall 
take upon him any business in suit, to. have p~rt .of the thing in 
plea; nor none upon any cov~nant, shall gtve up hts r1ght to an?t~1er; 
and if any do, and be convicted thereof, the taker shall forfett to 
the king so much of his lands and goods as amounts to the value of the 
part purchased. 

In the construction of these statutes, it hath been adjudged, that un
der the word covenant, all kinds of promises and contracts are included, 
whether by writing, or parol : that rent granted out of land in var~anc~, 
is within the statute of chamjzerty : and grants of part of the thmg m 
suit made merely in consideration of the maintenance, or champerty, 
are within the meaning of this statute ; but not such as are made m 
consideration of a precedent honest debt, which is agreed to be satis
fied with the thing in demand when recovered. F. JV. B . 172. 2 Inst. 
209. 2 RolL. Ab1·. 113. 

It is said not to be material, whether,he who brings a writ of cham
perty, did in truth suffer any damagt> by it; or whether the plea 
wherein it is alleged be determined or not. I Hawk. P. C. c. 84. 
A conveyance executed pending a plea, in pursuance of a bargain 
made before, is not within the statutes against clwmfter ty ; and if a 
man purchase land of a party, pending the writ, if it be bona fide, and 
.not to maintain, it is not chamjz erty. F. N. B. 272. 2 Roll . .llb1-. 113. 
But it hath been held, that the purchase of land while a suit of equity 
concerning it is depending, is within the purview of the statute 28 
Edw. I. stat. S. c. 11. Moor, 665. A lease for life, or years , o1· a vo
luntary gift of land, is within the statutes of chamjurty; but not a sur-
render made by a lessee to his lessor; or a conveyance relating to 
lands in suit, made by a father to his son, &c. 1 Hawk. P . C. c. 84. 

The giving part of the lands in suit, after the end of it, to a coun
sellor for his reward, is not chamjzerty, if there be no precedent bargain 
relating to such gift; but if it had been agreed between the counseJ.lor 
and his client before the action brought, that he should have p<l rt for his 
reward, then it would be chamfterty. Bro . Chamj1ert. 3. And it is 
dangerous to meddle with any such gift, since it carries with it a 
strong presumption of chamfurty. 2 Inst. 564. If any attorney follow 
a cause to be paid in gross, when the thing in suit is recovered, it hath 
~een. adjucl_ged, that this is chamj1erty. Hob. 117. Every chamjtert11 
1mphes mamtenance; but every maintenance is not· chamjzer ty. Crom. 
Jur. 39. 2 Inst. 208. 

To this head may be referred the provision of the stat. 32 H en. 
VIII. c. 9. that no one shall sell m· purchase any pretended right or 
title to land, unless the vendor hath received the profits thereof for 
one whole year before such grant; o·r hath been in actual possession 
of the land, or of the reversion o; remainder ; on pain that both pur
chaser and vendor shall eac.h forf~1t the value of such land to the king
and the prosecutor. See t1t. Mazntenance. 

CHAlVIPERTORS, Are defined by statute to be those who move 
pleas or suits, or cause them to be moved, either by their own pro
curement or by others, and sue them at their pro~er costs, to have 
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part of the land in variance, or part of the gain. 33 Edw. I. stat. 2. 
See the preceding article. , 

CHAMPION, camftio.J Is taken in the law not only for him that 
fights a combat in his own cause, but also for him that doth it in the 
place or quarrel of another. Bmct. lib. 3. tract. 2. caft. 21. And in Sit• 
Edward Bishe's notes on Uftton, fol. 36. it appears, that Henry de 
Fern l'be,·g, for thirty marks fee, did by charter covenant to be chamjzion 
to Roge1·, abbot of Glastenbury. An. 42 Hen. Ill. These chamjzi:ons, 
mentioned in our Jaw books and histories, were usually hired; and any 
one might hire them, except parricides, and those who were accused 
of the highest offences: before they came into the field, they shaved 
their heads, and made oath that they believed the pe1·sons who hired 
them, were in the right, and that they would defend their cause to the 
utmost of their powet·; which was always done on foot, and with no 
other weapon than a stick or club, and a shield; and before they en
gaged, they always made an offering to the church, that God might 
assist them in the battle. 'iVhen the battle was over, the punish
ment of a chamjzion overcome, and likewise of the person for whom 
he foug·ht was various: if it was the chamjlion of a womau for a capi. 
tal offence, she was bumt, and the chamftion hanged ; if it was of a 
man, and not for a capital crime, he not only made satisfaction, but had 
his right hand cut off; and the man was to be close confined in pri
son, till the battle was over. Bract. lib. 2. c. 35. See tit. Batte!. 

Victory in the trial by battel is obtained, if either champion proves 
recreant; that is, yields and pronounces the horrible word of craven; 
a word of disgrace and obloquy, rather than of any determinate mean
ing. But a horrible word it indeed is to the vanquished champion: 
since as a punishment to him for forfeiting the Janel of his p1·incipal, by 
pronouncing that shameful word, he is condemned as a recreant to 
become infamous, and not to be accounted tiber et legalis homo; being 
supposed by the event to be proved forsworn, and therefore never to 
be put upon a jury, or admitted as a witness in any cause. 3 Comm. 
340. 

CHAMPION oF THE KING, camftio 1·egis.] An ancient officer, 
whose office it is at the coronation of our kings, when the king is at din
ner, to ride armed caft-a·ftie into Westminster Hall, and by the proclama
tion of a herald make a challenge, That if any man shall deny the king's 
title to the crown, he is there ready to defend it in single combat, l:tc. 
Which being done, the king drinks to him and sends him a gil t cup 
with a cover full of wine, which the chamjzion drinks, and hath the cup 
for his fee. This office, ever since the coronation of King Richard II. 
when Baldwin Freville exhibited his petition for it, was adjudged from 
him to Sir John Dymocke his competitor, (both claiming· from Marmion,) 
and hath continued ever since in the family of the Dymockes; who 
hold the manor of Scrivelsby (or Scrivelsbury) in Lincolnshire, here
ditary from the Ma1·mions, by grand serjeanty, viz. That the lord 
thereof shall be the king's chamfzion, as abovesaid. Accordingly Si1· 
Ed~vard Dymocke performed this office at the coronation of King 
Charles II. And a person of the name of Dymoche performed it at 
the coronation of his present Majesty Georg.e the Third. 

CHANCE, where a man commits an unlawful act, by misfortune, 
or chance, and not· by design, it is a deficiency of the will; as here it 
observes a total neutrality, and doth not cooperate with the deed; which 
therefore wants one main ingredient of a crime. Of this as it affects 
the life of another, See tit. MU?·der. It is to be observed, how
ever, generally, that if any accidental mischief happens tf>l follow frorp 
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the performance of a la~uful act, the party stands excused f1·om all 
· uilt. but if a man be domg any thing unla'wful, and a consequence 
~nsu:s which he did not foresee o1· intend, as the death ?fa n!an or 
the like, his want of foresight shall be no <:xc~1se.; fot· bemg gmlty ?f 
one offence, in doing antecedently what IS 111 Itself unlawful, l~e IS 
criminally guilty of whatever conseguence may follow the first misbe
haviour. 1 Hale's P. C. 39. See tit. Chance-medley. 

CHANCELLOR, Cancellarius.J Was at first only a chief notary 
or scribe under the emperor, and was called cancellarius, because he 
sate intra cancellos, to avoid the crowd of the people. This word is by 
some derived from cancello, and by othet·s from cancellis, an enclosed 
<>r separated place, or chancel, encompassed with bars, _to defend the 
judges and other officers from th~ pres~ ~f the pubhc. A:1d ca~z
cellarius originally, as Luj1anus thmks, sigmfied only the register m 
c:ourt ; G?·ajzhario.y, scil. qui consc1·ibendis et excij!iendis judicum actis 
dant ojzeram: but this name and officer is of late times greatly ad van~ 
ced, not only in this, but in other kingdoms ; for he is the chief admi~ 
nistrator of justice, next to the Sovereig·n, who anciently heard equi
table causes himself. 

All other justices in this kingdom are tied to the strict rules of the 
law, in their judgments; but the Chancellor hath power to moderate 
the written Jaw, governing his judgment by the law of nature and con~ 
science, and ordering all things juxta tequum et bonum: and having 
the king's power in these matters, he hath been called the keeper of 
the king's conscience. It has been suggested, that the Chancellor 
originally presided over a political college of secretaries, for the 
writing of treaties, grants, and other public business; and that the 
f.ourt of equity under the old constitution was held befo1·e the king 
and his council in the palace, where one supreme court for business of 
every kind was kept: and at first the Chancellor became a judge to 
hear and determine petitions to the king, which were referred to him, 
and in the end, as business increased, the people entitled their suits 
t:o the chancellor and not to the king, and thus the chancellor's equi
table power had by degrees commencement by prescription. Hist. 
Chan. ft. 3. 10. 44. &c. 

Staunjord says, the Chancellor hath two pGwers; one absolute, the 
other onlinary ; meaning, that although by his ordinary power, in some 
cases, he must observe the form of proceeding as other inferior 
judges; in his absolute power he is not limited by the law, but by con
science and equity, according to the circumstances of things. See 
post, tit. Chancery. 
' And though Polydore Virgil, in his history of England, makes 
William the First, called the Conqueror, the founder of our chancellors, 
yet Dugdale has shown that there were many chancellors of England 
long before that time, which are mentioned in his Origines Juridicales , 
and catalogues of chancellors ; and Sir Edward Coke, in his fourth In
stitute, saith, it is certain, that both the British and Saxon kino-s had 
their c?~ncellors, whose great authority under their kings wer; in all 
probabih~y. drawn from the reasonable custom of neighbouring nations 
and the c1vll Jaw. 

He that bears this chief magistracy, is styled the Lord Hio·ft C!zan 
aellor of Great B1-itain, which is the. highest honour of the l~ng robe . 
A chancellor may be made so at Wlll, by patent, but it is said not for 
life, for being an ancient office, it ought to be gmntecl as hath been 
accustomed. ~ In.st. 87. But Sir Ed~!)ard Hide, afterwards Earl of 
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Clarendon, had a patent to be lor<l chancellor for life, ·though he was 
dismissed from that office, and the patent declared void. 1 Sid. 338. 

By the stat. 5 Eliz. caj1. 18. the Lord Chancellor and Keeper have 
one and the same power; and therefore since that statute, there can
not be a Lord Chancellor and Lord Keeper at the same time; before, 
there might, and had been. 4 Inst. 78. King Henry V. had a great 
seal of gold, which he delivered to the Bishop of DU?·ham, and made 
him Lord Chancellor, and also another of silver, which he delivered to 
the Bishop of London to keep. But the Lord Bridgman was Lord 
Keeper, and Lord Chief Justice of the Common Pleas at the same time; 
which 'offices were held not to be inconsistent. Ibid. By stat. 1 W. 0' 
M. cajl. 21. Commissioners appointed to execute the office of Lord 
Chancel101·, may exercise all the authority, jurisdiction, and execution 
of laws, which the Lord Chancellor, or Lot·d Keeper, of right ought to 
use and execute, &c. since which statute this high office hath been 
seve1·al times in commission. 

The office of LoRD CHANCELLOR or LoRD KEEPER, is now created 
by the mere delivery of the King's great seal into his custody: 
whereby he becomes, without writ or patent, an officer of the great
est weight and power of any now subsisting in the kingdom, and supe
rior in point of precedency to every temporal lord. And the act of 
taking away this seal by the king, or of its being resigned or given 
up by the Chancellor, determines his office. (See 1 Sid. 338.) He is a 
privy counsellor by his office; and according to Lord Chancellor Elles
me1·e, prolocutor of the House of Lords by prescription. To him be
longs the appointment of all the Justices Of Peace throughout the 
kingdom. Being formerly usually an Ecclesiastic, (fol' none else 
were then capable of an office so conversant with writings,) and pre
siding ovel' the Royal Chapel, he became keeper of the King's con
science; visitor, in right of the king, of all hospitals and colleges of the 
king's foundation, and patron of all the king's livings under the value 
of t'iventy 11w1·ks a year in the king's books. (38 Edw. III. 3. F. Jv: 
B. 35. though Hob. 214. extends this value to t;venty jzounds.) He is 
the general guardian of all infants, idiots, and lunatics; and has the 
general superintendence of all charitable uses in the kingdom. And 
all this over and above the vast and extensive jurisdiction which he 
exercises in his judicial capacity in the Coul't of Chancery. 3 Comm. 
47. 

The stat. 25 Ed~v. III. c. 2. dfclares it to be tuason to slay the 
Chancellor (and ce.rtain other judges) being in their places doing their 
offices; and it seems that the Lord Keeper and Commissioners of the 
great seal are within this statute by virtue of stats. 5 Ellz. c. 18. and 
l T1V. 0' M c. 21. already mentioned. See tit. Treason. 

The L o1·d Chanc e/loT, when there is no Lord Hig·h Steward, is ac
counted the first officer in the kingdom ; and he not only keeps the 
kmg's gl'eat seal, but all patents, commissions, wanants, &c. from the 
king, are perused and examined by him before sig·ned; and Lord 
Coke says the Lord Chancellor is so termed a carctllando , from cancel
ling the king's letters jlatent, when granted contrary to law; which is 
the highest point of his jurisd iction. 4 Ins t . 88. He by his oath 
swears well and truly to serve the ' king, and to do right to all mannet· 
of people, &c. In his judicial eapacity, he hath divers assistants and 
officers, 11iz. the Maste r of the Rolls, the Masters in Chancery, &c. 
And in matters of difficuity, he calls one or mol'e of the chief justices 
and judges to assist him in making his decrees; though in such cases 
t hey only give their advice and opinion, <mel have no share whatevet· 



CHANCELLOR. 

of the judicial authority. See stat. 1 Geo. III. c. I. 9. 6. whereby his 
majesty is empowered to grant s,oool. a year out of the post-office 
revenue to the Lord Chancellor. . 

The Jl!faster of the Rolls, however, has judicial power, and lS an as
sistant to the Lot·d Chancellor when present, and his deputy when 
absent· but he has certain causes assigned him to hear and decree, 
which i1e usually cloth on certain days appoint~d at the chapel o.f th~ 
Rolls, being assisted by one or more masters m chancery : h.e 1s, by 
virtue of his office, chief of the mastet·s of chancery, and cluef clerk 
of the petty-bag office. See 3 Geo. II. c. 30. tit. Decree. 

The T~uel1'e Masters in Chance1·y sit some of them in court, and 
take notice of such references as are made to them, to be repot·ted to 
the court, relating to matters of practice, the state of the proceedings, 
accounts, &c. and they also take affidavits, acknowledge deeds and re-
eognisances, &c. ~ee tit. Master in Chancery. . 

The Six Clerks m chancery transact and file all pr~ceeclmgf! by 
bill and answer; and also issue out some patents that pass the great 
seal; which business is clone by their under clerks, 'each of whom 
has a seat there, and whereof every sixth clerk has a certain number 
in his office, usually about ten; the whole body being called the 
sixty cle1·ks. 

The Cursitors of the court, four-and-twenty in number, make out 
all original writs in chancery, which are returnable in C. B. &c. and 
among these the business of the several counties is severally distributed. 

The Register is a place of great importance in this court, and he 
hath several deputies under him, to take cognisance of all orders and 
decrees, and enter and dt·aw them up, &c. 

The Master of the Subjl!Pna Office issues out all writs of subfz!Pna. 
The Examiners are officers in this court, who take the depositions 

tlf witnesses, and are to examine them, and make out copies of the 
depositions. 

The Clerk of the Affidavits files all afftclavits used in court, without 
which they will not be admitted. 

The Clerk of the Rolls sits constantly in the rolls to make searches 
for deeds, offices, &c. and to make out copies. 

The Clerks of the Petty-Bag Office, in number three, have great 
variety of business that goes through their hands, in making out writs 
of summons to parliament, conge d'elires for bishops, patents for cus
tomers, Liberates upon extent of statute-staple, and recovery of recoo-
nisances forfeited, &c. And also relating to suits for and against p1t 
vileged persons, &c. And the clerks of this office have several clerks 
undet· them. 

The Usher of the Chance1·y had formerly the receiving and custody 
of all money ord~red t~ be deposited in court, and paid it back again 
by order; ?ut tlus busmess was afterwards assumed by the masters in 
chancery, ttll, by stat. 12 Geo. I. c. 32 .. a new officet' was appointed, 
called The Accountant General, to rece1ve the money lodged in court, 
and convey the same to the Bank, to be there kept for the suitors of 
the court. 

There is also a Se1jeant at A1·m8, to whom persons ~tanding in con
tempt are brought up by his substitute as prisoners. 

A Wanlen of tlze Fleet, who receives such prisoners as stand com-
mitted by the court, &c. ' 

Besides these officers, there is a clerk of the crown in Chancery; 
clerk and coutroller of the hanaper; clerk for enrolling letters patent, 

VoL. I. 3 H 
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&c. not employed in pr,oceedings of equity, but concerned in making 
out commissions, patents, pardons, &c. under the great seal, and col
lecting the fees thereof. A clerk of the faculties, for dispensations, 
licenses, &c. clerk of the presentations, for benefices of the crown in 
the chancellor's gift; clerk of appeals, on appeals from the courts 
of the archbishop to the court of chancery; and divers other officers, 
who are constituted by the chancellor's commission. See for that, 
tit. Chance1·y, Judges. 

CHANCELLOR of a DiocEsE, or, of a BisHOP. A person appointed 
to hold the Bishop's courts, and to assist him in matters of ecclesias
tical law. This officer, as well as all other ecclesiastical ones, if lay 
or married, must be a Doctor of the civil law, so created in some 
unive1·sitv. Stat. 37 Hen. VIII. c. 17. 
CHAN~ELLOR 011 THE DucHY oF LANCASTER. An officer before 

whom, or his deputy, the court of the Duchy Chambr:1· of Lancaster 
is held. This is a special jmisdiction concerning all matter of equity 
relating to lands holden of the king in right of the Duchy of Lancas
ter. Hob., 77. 2 Lev. 24. This is a thing very distinct from the 
county palatine, which hath also its separate chancery for sealing of 
writs and the like. l Vent. 257. This Duchy comprises much ter
ritory which lies at a vast distance from the county, as particularly a 
very large district surrounded by the city of ~Vestminster. The pro
ceedings in this court are the same as ou the equity side in the 
courts of Exchequer and Chance1·y. 4 Inst. 206. So that it seems 
uot to be a court of record; and it has been holden that those courts 
have a concunent jurisdiction with the Duchy Court, and may take 
cognisance of the same causes. 1 C. R. 55. Totlz. 145. Hard. 171. 
See tit. Equity. 

This court is held in -,.,vestmi1l8ter-Hall, and was formerly much 
used. Under the chancellor of the Duchy are an attorney of the 
court, one chief clerk or register, and several auditors, etc. See fur
ther tit. Counties Palatine. 

CHANCELLOR of the ExcHEQ.UER, Is likewise a great officer, who, 
it is thought by many, was ori~?;inally appointed for the qualifying ex· 
tremities in the Exchequer. He sometimes sits in court, and in the 
Exchequer Chamber, and with the judges of the court, orders things 
to the king's best benefit. He is mentioned in stat. 25 Hen. VIII. c. 
I 6. and hath, by the stat. 33 H en. VIII. c. 39. power, with others, to 

compound for the forfeitures upon penal statutes, bonds and recogni
sances entered into to the king. He hath also great authority in the 
management of the royal revenue, &:c. which seems of late to be his 
chief business, being commonly the first commissioner of the treasu
ry. And though the court of equity in the exchequer chamber, was 
intended to be holden before the treasurer, chancellor, and barons, it 
is usually before the barons only. When there is a lord treasurer, 
the chancellor of the exchequer is under treasurer. 

As to the Chancello1· of the Orde1· of tlze Garter, see Stow's An
nals, ft. 706. Chancellor of tlu~ Uni'Ve?·sities, sec tit. Courts of the 
Universit ies. The office of Chancellor in Cathedml Chu?'C!tes, is thhs 
described in the llllonasticon. Lectiones legendas in ecclesia j1e·r se vel 
jier suum vicarium auscultare, male legentes emenda1·e, scholas confen·e, 
sigilla ad causas conferre literas cajlituli faceu et consignare, libros 
sen,au, quotiescunq. -voluerit jl1'tedicare, jlrtedicationes in ecclesia vel 
extra ecclesiam j!r(!!i'Jicm·e, et cui volu.erit jtrtedicalionis officium assig-
11a1·e. See Mon • .lingt, tom. 3. j1 • .24. 339. 
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CHANCE-MEDLEY, From the Fr. chanc~, laps.us, and mele1:, 
miscere.J Such killing of a man as happens either [m self-de~ence] 
on a sudden quarrel ~ or in the. commissio.n o~ an unlawful act, w1:hout 
any deliberate intention of domg any mischief at all. 1 Hwwk. P. 
c. c. 30. § I. 

The self-defence here meant, is that whereby a man may protect 
himself ft·om an assault or the like in the course of a sbldden brawl 
or quan·el, by killing him who assaults him. And this is what 
the law expresses by this word chance-medley, or as ~ome .rath.er 
choose to write it, chaud-medley ; the former of ~h1ch, m Its 
etymology signifies a casual affray, the latter an affray 111 the .heat of 
blood or passion; both of them of pretty much the same 1~port; 
but the former is in common speech too often e1·roneously applted to 
any manner of ·homicide, by misadventure; whereas it ~ppears by 
stat. 24 Hen. VIII. c. 5. and in ancient law books, that it IS properly 
applied to such killing as happens to self-defence, in a sudden ren
counter. 4 Comm. 183, cites Stamf. P. C. 16. 3 Inst. 55. 57. Foster, 
'275, '276. This heing in fact a species of excusable homicide, comes 
more properly under the division of ll1itrder, and is thel'efore treated 
of in that place. See tit. Homicide . In chance-medley the offender 
forfeits his goods, but hath a pardon of course. See stat. 6 Edw. L 
c. 9. 

CHANCERY. 

CANCELLARIA.] The highest court of judicature in this kingdom 
next to the parliament, am! of very ancient institution. The juris
diction of this court is of two kinds, ordinary and extra01·dinary The 
o1·dinary jurisdiction is that wherein the Lord Chancellor, Lord Keeper, 
&c. in his proceedings and judgments, is bound to observe the order 
and method of the common Jaw; and the extraordina1·y jurisdiction 
is that which this court exercises in cases of equity. 

The Ordinary Court holds plea of recognisances acknowledgecl in 
the Chancery, writs of scire jacias for repeal of letters patent, writs 
of partition, &c. and also of all person~] actions, by or against any of
ficer of the court, and by acts of parhament of several offences and 
causes. All original writs, commissions of bankrupts, of charitable 
uses, and other commissions, as idiots, lunacy, &c. issue out of this 
court, for which it is always open; and sometimes a sujzersedeas, or 
writ of privilege, hath been here granted to discharge a person out 
of prison. An habeas corftus, prohibition, &c. may be had from this 
in the vacation; and here a 'subjzama may be had to force witnesses 
to appear in other courts, when they have no power to call them. 4l 
Inst. 79. l Danv. Abr. 776. , 

The Extr.aonlinary Co;<-rt, or Court of Equity, proceeds by the 
rules of equitY: an~ consCI~nce, and moderates the rigour of the com
mon. Jaw, ~ons1dermg the zntention rather than the words of the law. 
E qmty b~mg. the co;rection of t~at wherein the law, by reason of its 
un_IV~rsahty, 1s de~CI~nt. On tlus ground, therefore, to maintain a 
smt m . C:hancei:y, 1t Is always alleged th~t the plaintiff is incapable 
of o~tammg rehef at c.o~nmon law.; and tlus must be without any fault 
of l~Is own, ~s by. havmg lost Jus bond, &c. Chancery never acting 
a!faznst, but m a~s1?tan~e of the co~nmon law, supplying its deficien
cies, not contrad1c~mg 1ts rules. A JUdgment at law not being reversi
ble by a decree 111 chancery. Cro. Eliz. 220. But a bill in chan
cery may be brought to compel the discovery of the contents of a 
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letter "'hich would discharge the plaintiff of an action at law, before 
verdict obtained. 3 Ch. Rejl. 17. 

A sensible modern 'Vl'iter remarks, that it is not a very easy task ac• 
curately to describe the jurisdiction of our courts of equity. They 
who have attempted it have generally failed. The following extt·act 
from that writer on the subject may perhaps prove more acceptable 
than any thing which could fall from the Editor's own pen. · 

Early in the history of our jurisprudence, the administration of 
justice by the ordinary courts, appears to have been incomplete. To 
supply the defect, the courts of equity have gained an establishment; 
assuming the power of enforcing the principles, upon which the ordi
nat·y courts also decide, when the powers of those courts or their 
modes of proceeding are insufficient for the purpose ; of preventing 
those pt·inciples, when enforced by the ordinary courts, from be
coming, contrary to the purpose of their original establishment, instru
ments of injustice ; and of deciding on principles of universal justice, 
where the interference of a court of judicature is necessary to pre
vent a wrong, and the positive law is silent. The courts of equity 
also administer to the ends of justice, by removing impediments to 
the fair decision of a question in other courts ; by pmviding for the 
~afety of property in dispute, pending a litigation; by restraining the 
assertion of doubtful rights, in a manner productive of irreparable 
damage; by preventing injury to a third person from the doubtful 
title of others; and by putting a bound· to vexatious and oppressive 
litigations, and preventing· unnecessary multiplicity of suits; and, 
without pronouncing any judgment on the subje'ct, Ly compelling a 
discovery which may enable other courts to give theit· judgment; and 
by preserving testimony, when in danger of being lost, bef01·e the ma~-· 
ter to which it relates can be made the subject of judicial investiga
tion. This establislnnent has obtained throughout the whole system 
of our judicial policy; most of the inferior branches of that system 
having their peculiar cout·ts of equity; [e. g. the court of exchequer, 
courts of f17ales, the counties palatine, cinque ports, &c.] and the 
Cour~ of Chancery assuming a general jurisdiction in cases which are 
not within the bounds, or which at·e beyond the powers, of other juris
dictions. Mitfo1·d's Treatise on the Pleadings in Chancery, 8vo. 1787, 
2d edition. See further, as to the 01·igin and jurisdiction of Courts of 
Equity in general, this Dictionary, tit. Equity. 

It is not, therefore, to be expected, that all the cases within the 
jmisdiction of this court can be enumerated with any degt·ee of accu
racy in such a work as this. What confusedly follows may serve to 
show the leading principles of its decision. They who desire further 
and more precise information, will consult Viner's, and the other 
Abridgments and Digests, which enter so much more fully into the 
subject. 

This Court gives relieffor and against infants, notwithstanding their 
minority ; and for and against married women, notwithstanding their 
coverture. In some cases a woman may sue her husband for main
tenance ; she may sue him when he is beyond sea, &c. and be com
pelled to answer without her husband. All frauds and deceits, for 
which there is no remedy at common Jaw, may here be redre'!:>sed; 
as also unreasonable and deceitful engagements and agreements en
tered into, without consideration. I Venz. 205. See tit. Fraud. All 
breaches of trust and confidence, and accidents; as to relieve obligors, 
mortgagors, &c. against penalties and forfeitures, where the intent 
·w:as only to pay the debt. Titles to lands, where the deeds are l~st:, 
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, or supprest, may by this court be confirmed ; conveyances rendered 
defective by mistake, may be made perfect, &c. . 

In this court executors may be called upon to give security and pay 
interest for money that is -to lie long in their hands. Here executors 
may sue one another, or one executor alone may be sued by the le
gatees or others without the rest. Order may be made f?I: per
formance of a will. It may be decreed who shall .have the tmtlon of 
a child, and other matters are regulated as to the disposa.l of the .goods 
of testators and intestates. See 3 Comm. 437. Under this head It may 
be observed that money articled to be laid out in land, shall be taken 
as land in equity, and descend to the heir. I ~atk .. 154: Personal es
tate in the hands of executors, shall be applied m discharge of ~he 
heir, where there are sufficient ass~ts _to pay_ the d~bts and leg·acies., 
I Dan11. 770. There shall be no bill m equity against an executor, 
to discover as§ets before a suit commenced at law. Hm·d. 115. Sed 
qu. Legal assets shall be applied in a comse of ad~1inistration ; b~t 
equitable assets amongst all the creditors proportionably, on a bill 

1 brought, &c. 2 Ve1·n. 62. See tit. Assets, Executo1·. 
Mortgages are not relievabl~ in equity afte1· twenty years, ~here 

no demand has been made, or mterest paid, or where othei' particular 
circumstances do not interfere, &c. 2 Vent. 340. See tit. Mortgage. . 

Copyhold tenants may be relieved against the lords of manors ; en
closures of common lands may be decreed ; assignments of chases in 
action for a good consideration, though not valid in law, may be car
ried into effect; accounts are compelled to be rendered; the limita
tion of actions by statute may be relieved against. 

A deed appearing to be cancelled, has been decreed to be a good 
deed, on special circumstances. I Ch. Cas. 249. Articles of agreement 
upon marriage reduced in towriting, though not signed by either party, 
being proved to be agreed to, were decreed to be performed. 2 Vern . 
200. Also an agreement in writing made since the statute of frauds, 
has been decreed to be discharged by parol. l Vern. 240. 

A release shall be avoided for f1·aud, where there is sujzftressio -ve1·i~ 
or suggestio falsi; and a release may ue set aside in chancery by rea
son of the misapprehension of the party that gave it. I Vem: 20. 32. 
A will concerning lands may be avoided in a comt of equity when 
obtained by fraud, &c. 2 Ch. Reft. 97. Heirs may be relieved in 
equity against unconscionable contracts made during their fathers' 
lives, to pay large sums of money on their outliving their fathers, and 
the secmities are frequently decreed to be delivered up, on payment 
of the sum actually advanced. 2 Ch. Rejt. 397. l Ve1·n. 467 . 

.A. purchaser of land, without notice of an encumbrance, shall not 
be hurt thereby in equity ; and in pleading a purchase, the defendant 
ou_ght to deny notice of encumbr~nces, &c. Indentures of apprentice
ship have b~en clecreecl_to be dehvered up, and the money given with 
the apprentlce to be paid back by the. master, on. ill usage of the ap
prentice, &c. Fmch. Rej1. _125 ... C:harity lands bem_g l_et at a great un
dervalue, as was found by mqmsitlon, on a commisston of charitable 
uses, the le~se was avoid~d in equity, and the lessee decreed to pay 
the arr~ars m rent according to the first value, and to yield up the 
~ossessi.?~· 2 Vem. ~15. Other ca;;es of relief, with respect to pub
he chanties and chantable corporatiOns, come also under the imme
diate.direction of the_Court. of Chancery. 

It ts common to give relu;f in chancery notwithstanding there is an 
agr~ement between the parties that there shall be no relief in law Ol' 

cqmty. 1 l'dod. 141. 305 . In c~se:; which tend to restrain freedom, 

--=-
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or introduce corruption into marriage contracts, the court are alway~ 
most ready to afford relief. If a portion be given to ~ woman, pro· 
videcl she manies not without the consent of a certam person, al· 
thoug·h she marries without such consent, she shall be relieved in 
Chancery, and have her pot·tion; unless the portion, on such marriage, 
had been limited over to another, rn which case it is otherwise. I 
Danv . 752. 1 M od. 300. If a father, on the marriage of his son, 
take a bond of the son, that he shall pay him so much, &c. this is 
void in equity, being adjudged by coercion while he is under the awe 
of his father. 1 Salk. 158. Also where a son, without privity of the 
father, treating the match, gives bond, to return any part of the por
t ion, in equity it is void. Ibid. 15-6. But a man is not bound to dis· 
cover the consideration of a bond generally given, which in itself 
implies a consideration . Hard. 200. See tit. Frau d, Marriage, b'c. 

If a factor to a merchant hath money in his hands, it shall be ac· 
counted his own, for equity cannot follow money; but it may goods 
to make them the merchant's which may be known, though money 
cannot. 1 Salk. 260. 

Where trustees convert money raised out of land for payment oJ 
debts, to their own use, the heir shall have the land discharged, whid 
hath borne its burden, and the trustees are liable to the debts in equi
ty. 1 Salk. 153. If lessee for years, without impeachment of waste. 
about the end of his term cuts clown timber-trees, the court of chan· 
cet-y may stop him by injunction. 1 Roll • .libr. 380. And tenant aftel 
possibility of issue extinct, or for life, dispunishable of waste, may bt 
s topped in equity from pullin g clown houses, &c. I Danv. 761. 

The following is a general and comprehensive view of the natun 
and reason of the pleading·s in Chancery, extracted and abridged frorr 
:Mr. M iifoTd's Treatise. See also 3 Comm. 446. &c . . 

Previous to entering on the subject, it should be remembered, tha 
Chancery will not retain a suit for any thing under lOt. value, excep1 
in cases of charity, nor for lands under 40s.jze?· annum. 

A suit to the extraordinary jurisdiction of the court of cl1ancery 
on behalf of a subject merely, is commenced by preferring a bit 
(signed by counsel) in the nature of a petition to the lord chancellor 
lord keeper, or lords commissioners of the great seal; or to the kin~ 
himself, in his Court of Chancery, in case the person holding the sea 
is a party, or the seal is in the king's hand. But if the suit is insti· 
t uted on behalf of the crown, or of those who partake of its preroga· 
tive, or whose rights are under its particular protection, as the ob· 
jects of a public charity, the matter of complaint is offered by waj 
of infonnation, given by the proper officer; [usually the attorney-gene· 
ral.J Except in some few instances, bills and informations have beer 
always in the E nglish language ; and a suit thus preferred is there· 
fore commonly termed a suit by English bill, by way of distinctior 
from the proceedings in suits within the ordinary jurisdiction of tht 
court, which till the statute of 4 Geo. II. c. 26. were entered and en 
rolled more anciently in the French or Roman tongue, and afterward! 
in the Latin , in the same manner as the pleadings in the other court! 
of common law. 

Every bill must have for its object one or more of the ground! 
upon which the jurisdiction of the court is founded; and as that ju· 
Tisdiction sometimes extends to decide on the subject, and in somf 
cases is only ancillary to the decision of another court, m· a futurt 
suit, the bill may, 1. Either complain of some injury which the persor 
exhibiting it suffers, and pray r elief accQrding to the injury; or, 2 

1 
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vVithout praying relief, may seek a discovery of matter nec~s~ary ~o 
support or defend another suit; or, 3. A lthough no act.ual InJury lS 

suffered, it may complain of a tiH·eatened v.:rong; and, statmg a pl'Obable 
ground of possible injury, ~~y.pray the .assistance of t~1e court t~ enable 
the plaintiff, or person exh1bitmg the bill, to defend l.nmself ·agamst the 
injury whenever it shall be attempted to b~ c?m.mi.tted: • . 

As the court of Chancery has general JUnsdi~twn m mattets of 
equity which are not within the bounds, or which are beyon~ t?e 
powers of inferior jurisdictions, it a~sume~ a control o:rer those JUl'lS

dictions, by removing from them suits which the~ ~re mco~pe~ent to 
determine. To effect this, it requires the party 111JUred to mstltute a 
suit in the court of Chancery, the sole object of which is, the removal 
of the former suit, by means of the writ of certiomri; .and the prayer 
of the bill used for this purpose is confined to that object. 

The bill, except it merely prays the writ of certiorari, [in whi~h case 
it does not require any defence, nor can there be any pleadmg ~e
yond the bill,] requires the answer of the defendant or party complam
ed of, upon oath ; unless the party is entitled t~ privilege of P.eerage, 
or as a lord of parliament, or unless a corporatiOn aggregate IS made 
a party. In the first case the answer is required upon the honou1· of 
the defendant, and in the latter under the corporation seal. 

[In the case of exhibiting a bill against a peer, the Lord Chancellor 
writes a letter to him, called a letter missi7Je, and if he does not put 
in his answer, a subftama issues, and then an order to show cause why 
a sequestration should not issue, and if he still stands out, then a se
questration is granted; for there can be no process of contempt 
against the jzerson of a peer. The process is the same against a 
member of the house of commons, except the letter missi1Je.J See tit. 
Privilege III. 

An answer is thus required in the case of a bill, seeking the decree 
of the court on the subject of the complaint, with a view, 1. To obtain 
an admission of the case made by the bill either in aid of proof; or, 
2. To supply the want of it; 3. To obtain a discovery of the points 
in the plaintiff's case, controverted by the defendant; and, 4. Of the 
grounds on which they are controverted; 5. To gain a discovery of 
the case on which the defendant relies; and, 6. Of the manner in 
which he means to support it. 

If the bill seeks only the assistance of the court to protect the plain
tiff against a future injury, the answer of the defendant, upon oath, 
may be required to obtain an admission of the plaintiff's title, and a 
disco7Jery of the claims of the defendant, and the grounds on which 
those claims are intended to be supported. 

When the sole object of the bil_J is a disco1Jery of matter necessary 
to support or defend another smt, the oath o.f the defendant is re
quire~ to cm~npel that dis7overy ; :vhich oath, ho~ever, the plaintiff 
may, If he thmks proper, dispense with, by conscntmg to, or obtaining 
an ord~r of court f~r the purpose; and this is frequently done for the 
eonvemence of parties. 

To the bill thus preferred, (unless it is merely fot· a certiorari) it is 
nec~ssary for t~e person or persons. complained of to make defe~ce, or 
to dzsclazm all rtghts to the mattet~ 1n question. 
. As t~e bill calls upon t,he defendant to ~nswer the several charge$ 
1! con tams, he must do so, un!ess he can dispute the right of the plain
t.~ff to cm~pel such answer; etther, 1. From some impt·opriety in requi
~mg the d~scovery ~ought; ?r, 2. From some objection to the proceed
mg to wh1ch the d1scovery 1s proposed to be assistant; or, 3. Unless 
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by disclaiming; all right to the matters in question, he shows a further 
answer from him to be unnecessary. 

The grounds on which defence may be made to a bill either by answer, 
or by disputing the right of the plaintiff to compel such answer, are 
various. 1. The subject of the suit may not be within the jurisdiction 
ef a court of equity; 2. Some other court of equity may have the 
p1·oper jurisdiction; 3. The plaintiff may not be entitled to sue, by 
reason of some personal disability; 4. The plaintiff may not be the 
person he pretends to be; 5. He may have no interest in the subject; 
or, 6. Though he has such interest he may have no right to call upon 
the defendant concerning it; 7. The defendant may not. be the per
son he is alleged to be by the bill ; or, 8. He may not have that in~ 
terest in the subject to make him liable to the claims of the plaintiff. 
And notwithstanding all these requisites concur; 9. Still the plaintiff 
may not be entitled in the whole o1· in part to the relief or assistance 
he prays; or, 10. Even if he is so entitled, the defendant may also 
have rights in the subject which may require the attention of the 
court, and call for its interference to adjust the rights of all parties. 
The effecting comj1lete justice, and finally determining, as far as possi-. 
ble, all questions concerning the subject, being the constant aim of 
c-ourts of equity. . 

Some of these grounds may extend only to entitle the defendant 
to dispute the plaintiff's claim to the relief prayed by the bill; and 
may not be sufficient to protect him from making the discovery sought 
by it; and where there is no ground for disputing the plaintiff's right 
to relief, or if no relief is prayed, the imj11·ojzriety or immateriality of 
the discovery may -protect the defendant fmm. making it. 

The fonn of making defence varies according to the foundation on 
which it is made, and the extent in which it submits to the judgment 
of the court. If it rests on the bill, and, on the foundation of the mat
ter there apparent, demand the judgment of the court, whethe1· the 
suit shall proceed at all, it is termed A Demurrer. If on the founda
tion of new matter offered, it demands judgment whether the defend
ant shall.. be compelled to answer further, it assumes a different form, 
and is termed A Plea. If it submits to answer generally the charges 
in the qill, demanding the judgment of the court on the whole case 
made on both sides, it is offered in a 'shape still different, and is sim
ply called An Ans'iue1·. If the defendant disclaims all interest in the 
matters in question, his answer to the complaint made is different 
from all the others, and is termed A Disclaimer. And these several 
forms, or any of them, may be used together, if applied to separate 
and distinct parts of the bill. 

A Dem.u?Ter being founded on the bill itself, necessarily admits the 
truth of the facts contained in the bill, or in that part of it to which 
the demmTer extends ; and therefore as no fact can be in question 
between the parties, the court may immediately p1·oceecl to pronounce 
its definitive judgment on the demurrer; which if favourable to the 
defendant, puts an end to so much of the suit as the demurrer extends 
to. A demurrer thus allowed consequently prevents any further pro
ceeding. 

A Plea is also intended to prevent further proceeding at large, 
by resting on some point founded on matter stated in the plea; and it 
t herefore admits, for the pmposes of the plea, the truth of the facts 
contained in the bill, so fa1· as they are not controverted by facts stated 
in the plea. Upon the sufficiency of this defence the comt will also give 
immediate judgment, supposing· the facts stated in it to be true ; but 
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the · judgment, if favourabl eto the defendant, is not definitive i. for the 
truth of the plea may be denied by a Reftlication, and the parttes may 
then proceed to examine witnesses, the one to pt:ove. an~ the_ other 
to disprove the facts stated in the plea. The rephcatwn ~n tlus case 
concludes the pleadings, though, if the truth. of tl~e plea 1s. not su.p
ported, further proceedings may be had, w htch will be noticed PIe-
sently. . 

.!ln Answer generally controverts the facts stated in the btll, or so~.~ 
of them ; and states other facts to show the rights of the defendant, m 
the subject of the suit; but sometimes it admits t~e trut~ ?f the case 
made by the bill, and either with or without statmg addttlonal [acts, ' 
submits the questions arising upon the case, thus made,. to the )udg
ment of the court. If an answer admits the facts stated m the btll, or 
such of them as are material to the plaintiff's case; and states no new 
facts, or such only as the plaintiff is willing to admit, no furt~er ~leac~
ing is necessary; the conrt will decide oil: th.e answer, .constd~rmg 1t 
as true. So if the sole object of the smt 1s to ~btam a ~zscovery · 
there can b.e no proceeding beyond an answer by wh1ch the dtscovery 
is obtained. But if necessary to maintain the plaintiff's case, the truth 
of the answer, or of any part of it, may be denied, and the sufficiency 
of the bill may be asserted by a rej1lication, which in this case also 
concludes the pleadings, according to the present pt·actice of the 
court. 

If a Demurre1· or Plea is overruled upon argument, the defendant 
must make a new defence. This he cannot do by a second demurrer 

, of the same extent with that overruled; for although, by a standing 
order of the court, a cause of demurrer must be set forth in the 
pleading, yet if that is overruled, any other cause appearing on the 
bill may be offered on argument of the demurrer, and if valid, will 
be allowed, the rule of court affecting only the costs. But after a 
demurrer has been overruled, new defence may be made by a demur
rer less extended, or by plea, or answer.-And after a plea has beel'l 
overruled, defence may be made by demurrer, by a new plea, or by 
an answer, and the proceedings upon the new defence will be the 
same as if it had been originally maue. 

.11 Disclaime1· neither asserting any fact, nor denying any right sought 
by the bill, admits of no further pleading. 

Suits thus instituted are sometimes imjzerfect in their frame, or be
€ome so by accident before their end has been obtained; and the inte
rests in the property in litigation may be changed, pending the suit, 
in various ways.-To supply the defects arising fl'om any such cir
cumstances, new suits may become necessary, to add to, or continue, 
or obtain the benefit of, the original suit. A litigation commenced by 
one party, sometimes renders necessary a litigation by another party, 
to operate as a d~fence, or to obt~in a full decision on the rights of all 
parties. [And btlls fil.cd f~r tlus purpose a:e ~ermed c1·oss bills .J
Whe:·e the ~ourt has g1ven JUdgment on a smt, 1t will in some cases 
permit th~t JUdgment ~o be controverted, suspended or avoided by a 
~econd smt! and s?metlmes a second suit becomes necessary to carry 
mto executwn a JUdgment of the court.-Suits instituted for any of 
thes~ J?Uq~oses are also commenced by bill; and hence arises a variety 
of dtstmr-twns of the kinds of bills necessat·y to an swer the several 
purposes; [as . bills of revie·w, (which among othet· causes may be 
brought, where new matter is discovered, irr time after the decree 
made,) bills of revivor, b'c. See 3 Comm. 448. b'~. and titles. See 
Rev;ew, R evivor ;] and on all the different kinds of bills ther e may 
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be the same pleadings as on a bill used for instituting an originai 
suit. 

It frequently happens, that pencling a suit, the parties discove1· some 
error or defect in some of the pleadings ;. and if this can be rectified 
by amendment of the pleadings, the court will {n many cases permit· 
it. This indulgence is most extensive in the case of bills; which being 
often framed upon an inaccurate state of the case, it was formerly the 
practice to supply their deficiencies, and' avoid the consequences of 
errors by .~jucial rej1lications : but this tending to long and intricate 
pleading, the special replication, requiring a ujoinder, in which the 
defendant might in like manner supply the defects in his answer, and 
to which the plaintiff might surrejoin, the special replication is now 
disused, for this purpose: and the court will in general permit a_ 

plaintiff to rectify any error, or supply any defect in his bill, either by 
amendment or by a suftjdemental bill, and will also permit, in some 
~;:ases, a defendant in like manner to complete his answer, either hy 
amendment, or by a further answer. 

If the plaintiff conceives a defendant's answer to be insufficient to 
the charges contained in the bill, he may take exceptions against it, on 
which it is referred to a master to report whether it be sufficient 
or not; to which report exceptions may be also made. The answer~ 
1'eftlication, and rejoinder, &c. being settled, and the parties come to 
issue, witnesses are examined upon inte1-rogatories, either in court,. 
or by commission in the country, wherein the parties usually join; and 
when the plaintiff and defendant have examined their witnesses, jmb~ 
lication is made of the depositions, and the cause is set down for hear~ 
il'lg, after which follows the decree. 

If, however, in the process of the cause, the parties come to an issue 
of fact, which by the common law is triable by a jury, the Lord Chan~ 
cellor, in this case, delivers the record into the Ring's Bench, to be 
tried there; and after trial had, the record is re~nanded into Chancery, 
and judgment given there. Trials and issues at law are frequently 
directed by the court, which in that case makes an interlocutory decue 
or order, that after trial the parties shall resort to the court on the 
equity reserved. 

Interlocutory orders and decrees are also made on other occasions; 
as for injunctions till a hearing, where the injury sustained by the 
plaintiff requires such immediate interference. See tit. Injunction. 

If the plaintiff dismisses his own bill, or the defendant obtains the 
dismissal of it for want of prosecution, o1· if the decree is in behalf of 
t he defendant, the bill is dismissed with the costs to be taxed by a 
master. Stat. 4 & 5 Ann. c. 16. If the defendant does not appear 
on being served with the process of subjuzna, in orde1· to answer, upon 
affidavit of the service of the writ, an attachment issues out against 
him : and if a non est inventus is returned, an attachment with pro
clamation goes forth against him: and if he stands further out in con
tempt, then a commission of 1·ebellion may be Issued, for apprehend
ing him, and b!'inging him to the Fleet prison ; in the execution 
whereof the pe rsons to whom directed may justify breaking open 
doors. If the defendant stands further in contempt, a serjeant at arms 
is to be sent out to take him; and if he cannot be taken, a sequestra
tion ef his land may be obtained till he appears. And if a decree 1 
when made, is not obeyed, being served upon the part'Y under the 
seal of the court, all the aforementioned processes of contempt may 
issue out against him, for his imprisonment t ill he yields obedience 
fo it.. Tlw com·t of Chancery, notwithstanding its very extensive 
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power, binding the person only, and not the ~st~te o: effect~ o~ the 
defel)dant. And in this sense, we presume, It IS smd that lt IS no 
court of record. 1 Danv . ./Jbr. 749. and Chan. Rejz. 193. Ho~uard v. 
Suffolk. See Treatis~ of Equity, and tit. Costs. 

Whe1·e there is any en·or in a decree in matter of law, there may 
be a bill of review, which is in nature of a writ of enor; or an appe~l 
to the House of Lords. Old authorities have b-een quoted, that a wnt 
of error lies returnable in B. R.-And that a judgment of Chancery 
may be referred to the twelve judg·es. 4 Inst. 80. 3 Bulst. 116. llu.t 
it is now usual to ajzjzeal to the House of Lord:,·; which appeals are 
to be signed by two coul1Sel of eminence, and exhibited by way of P~ 
tition; the petition of appeal is lodged with the clerk of the House of 
Lords, and read in the house, whereon the appellee is ordered to put 
in his answer, and a day fixed fm· hearing the cause ; ancl after coun- / 
sel heard, and evidence given on both sides, the Lords affirm or re
verse the decree of the Chanccrr, and finally determine the cause by 
a majority of votes, &c. Though it is to be observ~d on an af;fteal 
to the Lords from a decree in Chancery, no proofs wlll be permitted: 
to be read as evidence, which were not made use of in the Chancery. 
Preced. Cane. 212. 

For fmther matter as to the jurisdiction of the court, its modes of 
proceeding, and the various cases whe1·ein it relieves, &c. vide 
Com. Dig. (2 V.) tit. Chancery, and Mr. Mirford's T1·eatise before 
quoted. 

There are several statutes relating to the court of Chancery. By 
stat. 28 Edw. I. c. 5. the court of Chancery is to follow the king. By 
stat. 18. Ed1v. III. stat. 5. the oaths of the clerks in Chancery are< 
appointed. The chancellot· and treasurer may correct errors in the 
Exchequer. vVhoscever shall find himself grieved with any statute, 
shall have his remedy in Chancery. 36 Ed~v. Ill. c. 9. 31 Edw. III. 
stat. 1. c. 12. And see 15 Rich. II. c. 12. 17 Rich. IL c. 6. & 4 
Hen. VIII. c. 9. 

No subfu£na, or other process of appearance, shall issue out of 
Chancery, &c. till after a bill is filed, (except bills for in junctions to 
stay waste, or to stay suits at law commenced,) and a certificate thereof 
brought to the subjuzna office. Stat. 4 & 5 .linn. c. 16. Persons in 
remainder, or reversion of any estate, after the death of another, on 
making affidavit in the comt of Chancery, that they have cause to be
lieve such other person dead, and his death concealed by the guat·dian, 
trustees, or others, may move the lord chancellor to ordet· such guar
(lian, trustees, &c. to produce the person suspected to be concealed · 
and if he be not produced, he shall be taken to be dead, and those i1~ 
reve rsion, &c. may enter upon the estate : and if such person be 
a~:n·oad, a commission may be issued for his being viewed by commis
siOners. Stat. 6 Ann. c. 18. 

Infants under the age of twenty-one years, seised of estates in trust, 
or by way of mortgage, are enabled by statute to make conveyances 
thereof; or they may be compelled thereto, by order of the court of 
Chancery, &c. upon petition and hearing of the parties concemed. 
7 .linn. c. 9. And see the statute of 4 Geo. II. c. 10. whereby idiots 
and lunatics seised of estates in tm~t, &c . may make conveyances 
by order of the Chancery, &c. See ttt. Infant, Lunatic . 

. By 12 Geo. I. c. 32. & ~3. the powe~· of. the masters was abridged, 
With res_pect to the smtors n:o_ney, wluch lS now to be paid into the 
Ban~ of England: an~ an adchtw':al stamp-duty, on writs, processes, 
&c. Is gt:anted for rel1ef of th.e su.1tors, and as a common. stock of the 
Court of Ch~ncery. · 
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All orders and decrees made and signed by the Master of the Rolhr, 
shall be deemed and taken to be good and valid orders and decrees of 
the court of Chancery; but not to be enrolled till signed by the
lord chancellor, and subject to reversal, &c. by him. Stat. 3 Geo. 
II. c. so. 

Where a defendant does not appear after subjuma issued, but keeps 
out of the way to avoid being served with the process; on affidavit 
that be is not to be found, ami suspected to be gone beyond sea, or to 
abscond, &c. the court of Chancery ,will make an order for his appear
ance at a certain clay; a copy of which order is to be published in the
London Gazette, &c. and then, if he do not appear, the plaintiff's bill 
shall be taken -jzro confesso, and the defendant's estate sequestered, 
&c. But persons out of the kingdom, returning in seven years, may 
ha've a rehearing in six months, and be admitted to answer; other
wise to be barred by final decree. 5 Geo. II. c. 25. See Pro Con-
fesso. -

By 12 Geo. II. c. 24. pa1·t of the suitors' cash is to be placed out 
at interest, for defraying the charges of the Accountant-GeneraL's 
office. And see 23 Geo. II. c. 25. for making good deficiencies 
to the. clerk of the hanaper, and for augmenting the income of the 
Master of the Rolls. 

By 1 Geo. III. c. 1. § 6. the king is empowered to grant a sum not 
exceeding s,ooot. jze1· annum to the chancello1·. 

By 4 Geo. III. c. 32. pa1·t of the suitors' cash unclaimed to be 
placed at interest, to be applied to the Accountant-GeneraL's third clerk, 
and other purposes. 

By 5 Geo. III. c. 28. 80,000!. of the suitors' cash was placed at 
interest; and 200!. jzer annum paid thereout half yearly, to ea,ch of 
the eleven masters of the court, and 400!. jzer annum additional, undet· 
46 Geo. III. c. 128. 

By g Geo. Ill. c. 19. 20,000!. more of the -suitors' money was placed 
at interest: out of which 460!. jzer annuzn is paid in salaries, viz. 
250!. to the accountant-general; SOl. to his fi1·st c lerk; 40!. to his 
second clerk; and 120!. to his fourth clerk, in lieu of aB fees. The 
residue being· brought to account. By 46 Geo. III. c. 129. fur thet· 
claims and allowances are given out of the same fund, viz. to the first 
and second clerk lOOt. ; third clerk 200!. ; fourth clerk 250!. ; fifth and 
sixth clerks 180!.; seventh clerk 200!.; and also 180!. jzer annum 
each . to four additional clerks, and 200l,. jzer annum to the Accountant 
General for furniture, books, and st'ationary. 

By 14 Geo. III. c. 43. 50,000!. more was in like manner placed 
out; and out of the interest thereof, and the surplus interest under 
12 Geo. II. c. '24. 5 Geo. Ill. c. 28. and 9 Geo. III. c. 19. the Chan· 
eellor is by his order to direct the rebuilding of the six clerks' office, 
and apply IO,ODOl. (and by 20 Geo. III. c. 33. 3,000!. more) for build
ing the Registrar's and Accountant-General's offices; to be vested 
in the Accountant-Gene·ral and his successors. 

By is Geo. III. c. 22. part of Lincoln's-Inn garden was vested in 
. the Accountant-General, in trust, for the purposes in the last act, as 

to the Registrar's and Accountant-General's office. 
By 15 Geo. III. c. 56. the Lord Chancellor may apply certain sums 

to be raised, as mentioned in 14 Geo. Ill. for the purposes of this 
and that act; the Six Clerks' office to be built on part of Lincoln's 
Inn garden, and the same vested in the Six Clerks. . 

The stat. 17 Geo. III. c. 59. regulates the leases to be made from 
time to time, by the Master of the. Rolls for the time being. 
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lly stat. 32 &eo. III. c. 42. 3?0,0?0l. further is to be employed in 
building offices for the Masters In Chancery, &c. . . 

By 46 Geo. III. c. 128. § 2. the Lord Chancellor. 1s empowered to 
order an annuity of !,soot. to be paid (out of the smtors' money unap
plied) to Mas~ers in Chancery, on ~heir ~esigning after twenty years 
standing: or 111 case of pe~·manen_t mfinmty.. . . 

For other parts of th1s subject, s.ec nt. In;unc t1ons, Interl'oga-
to,·ies, b'c. 

CHANGER, An officer belonging to the king'~ mint, whos~ of• 
fice consists chiefly in exchanging coin for bulhon brought ln by 
merchants or others; it is written after the old way, chaunger. Stat. 
2 Hen. VI. c. 12. 

CHANTER, cantator.J A Singe1· in the choir of a cathedral 
church; and is usually applied to the chief of the singers. Th.is 
word is mentioned in 13 ELiz. c. 10. At St. David's cathedral m 
fVales, the chantet· is next to the bishop; fo1· there is no dean . 
Camb. B1·itain. 

CHANTRY, or CHAUNTRY, cantaria.] A little church, chapel, 
or particnlar altar, in some cathedral church, &c. endowed with lands, 
or ~ther revenues, for the maintenance of one 01• more priestsr daily 
to sing mass, and officiate divine service for the souls of the donors, 
and such others as they appointed. See stat. 1 Ed1v. VI. c. 14. which 
in effect put an end to all these chantries, by declaring it not to be 
lawful for any person to entet· for non-performance of the conditions 
on which they were founded. 

Of these chantries, mention is made of forty-seven belonging 
to St. Paul's church in London, by Dugdale, in his history of that 
church. 

CHAPEL, cafwlla, Ft·. chaJ~eLLe.] Is either adjoining to a church, 
fot· performing divine service; or separate from the mother church, 
where the parish is wide, which is commonly called a c/zajzel of ease. 
And chapels of ease are built f01· the ease of those parishioners who 
dwell far from the parochial church, in ftrayer and ftreaching only; 
for the sa.craments [marriages J and burials ought to be performed iu 
the parochial chmch. 2 Roll . .lib1·. 340. 

These chapels are served by inferior curates, proYided at the 
charge of the rector, &c. And the cut·ates are therefore removeable 
at the pleasure of the rector Ol' vicar; but chapels of ease may be 
parochial, and have a right to sacraments and burials, and to a distinct 
minister, by custom; (though subject in some respects to the mother 
church;) and jzaTochial chajzels differ only in name from parish chmches, 
but they are small, and the inhabitants within the district are few . 
In some places chapels of ease are endowed with lands ot· tithes, and 
in other places by voluntary contributions ; and in some few district s 
there are chapels which baptize and admini~ter the s.tcraments, and 
have chapel-wardens; but these chapels are not exe1npted from the 
visitation of the ordinary, nor the parishioners who resort thither from 
contributing to the repairs of the mothet· church; especially if they 
bury there ; for the chaftel generally belongs to, <mel is as it we 1·e a 
tzart of the mother church; and the parishioners are obliged to go to 
the mother church, but not to the chapel. 2 Roll • .llbr. 289. And 
hence it is .said, that the offerings made to any chapel, are .to be 
rendered to the mother church; un less there be a custom that the 
ch:-~plain shall have them. 

Publi~ c!1apels annexed to pa.ris~ churches, shall be repaired by 
the pansh1oner$, as the church 1s, 1f any other persons be not bound 
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to do it. 2 Ins t. 489. Besides tbe before-mentioned chapels, th~E 
are free chapels, perpetually maintained and provided with a minister 
without charge to the rector or parish; Ol' that are free and exemp1 
from all ordinary jurisdiction; and these are where some lands 01 

l'ents arc charitablv bestowed on them. Stat. 37 Hen. VIII. cajz. 4. 
1 Ed'Zu. VI. c. 14·. • There are also jzrivate chafu:ls, built by noblemen 
and others, for private worship, in or ncar their own houses, main · 
tained at tlle charge of those noble persons to whom they belong, and 
provided with chaplains and stipends by them; which may be erect· 
ed without leave of the bishop, and need not be consecrated, though 
fhey anciently were so, nor are they subject to the jurisdiction of the 
vrclinary. 

There m·e likewise chajzels in the Universities, belonging l:o particu
lar colleges, which, though they are consecrated, and sacraments are 
administered there, yet they are not liable to the visitation of the 
hishoj11 but of the f ounde?·. 2 Inst. 363. See tit. Marriage. 

CHAPELRY, caj1ellania.] Is the same thing to a chapel as a pa· 
:rish to a church ; being the precinct and limits thereof. 

CHAPERON, Fr.] A hood or bonnet, anciently wom by the 
knights of the garter, as a part of the habit of that noble order; but 
in heraldry it is a little escutcheon fixed in the forehead of the horses 
that draw a hearse at a funeraL 

CHAPITERS, Lat. cajlitula, Fr. c!Jaftitres, i . e. chapters of a hook.] 
Signify in our common Jaw a summary of such matters as are to be 
ii1quirecl of, or presented before justices in eyre, justices of assise, 
ot· of peace, in their sessions. Britton, cajz. 3. useth the word in this 
:signification; and cbapiters are now most commonly called articles1 
and delivered by the mouth of the justice in his charge to the inquest ; 
·whet·eas, in ancient times, (as appears by Bracton and Britton,) they 
were, after an exhortation given by the justices for the good obser
vation of the laws and the king's peace, fir.st 1·ead in open court, and 
then delivered in wri'ting to the grand inquest, foty thei1· better obser
yance; and the grand jury were to answer upon their oaths to all the 
articles thus delivered them, and not put the judges to long and learned 
charges to little or no purpose, for want of remembering the sam.e, 
as they do now, when they think their duty well enough performed, 
if they only present those few of many misdemeanors which are 
brought before them by way of indictment. 

It is to be wished that this order of delivering written articles to 
grand juries were still observed, whet·eby crimes would be more ef
fectually punis-hed : in some inferior courts, as the court leet, &c. in 
several parts of England, it is usual at this da:y fol' stewards of those 
courts to deli vel' their charges in wr.itir~g to the juries sworn to inquire 
of offences. H orne, in his Mirror of Justices, expt·esses what those 
articles were -.vont to contain. Lib. 3. cajz. des Articles in Eyu. 
And an example of articles of this kind, may be found in the book of 
assises . F . 138. 

CHAPLAIN, caj~cllanus.J Is most commonly taken for one that is 
depenu'ing· npon the king, or other noble person, to instmct him and 
his family, and say divine service in his house, where there is usually 
a private chapel for that purpose. The King, Queen, PTincc, Prin
cess, l1c. may retain as many chaplains as they please; and the king's 
chaplains may fiold any such number of benefices of the ]<;ing's gift., 
as the king shall think fit to bestow upon them. 

An .lirchbishoj1 may retain eight chaplains; a Duke, or a Bislzojz, six ;. 
JVlarquis m· Ea?'l, jive ; Viscount, four; Ba1·on, Knigllt of the GarteT, 

l • 
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in··Lord Chf/illcellor, th1·ee; a Duc/1ess, Marchioness, Coun.tes~, Baroness, 
(being>-widows,) the TreasU?·er, and Controller of the kmg s house, the 
King's Secretary, Dean of the Chaftel, Almoner, and Master of the Rolls, 
each of them t'ZIJ'O; the Chief Justice of the King's . Bench, and 'f;Va1·
d en of the Cinque Ports, one; all wl1ich chapla~ns may purchase 
a license ot· dispensation, and take two benefices w1th cure of souls. 
Stat. 21 Hen. VIII. cap. 13. 

But both the livings must have cure of souls; and the statute expt·~ss
ly excepts deaneries, archdeaconries, cha!lcellot~shii~s, treas_ure~·shtp_s, 
chanterships, prebends, and sinecure rectories. A d1spensat10n ll1 thls 
<;ase can only be granted to hold one benefice more, exce~t to cle~·ks 
who are of the privy council, who may hold three by chspensatlon. 
By the canon law, no person can hold a second incompatible benefice, 
without a dispensation ; and in that case, if the first lS under BL. j1e1· 
annum [in the king's book J it is so far void, that the patron may pre~ 
sent another clerk, or the bishop may deprive; but till deprivation, no 
advantage can be taken \.ly lapse . See tit. Ad<wzvson. But indepen
dent of the statute, a clergyman by dispensations may hold any num
ber of benefices, if they are all under 8!. j1e1· annum, except the last, 
and then by a .dispensation under the ~tatute, he may hold one more. 
l Comm. 392 inn. See Plurality. 

By the 41st canon of 1603, the two benefices must not be further 
~istant from each other than thirty miles; and the person obtaining 
the dispensation, must at least be a mastet· of a1·ts in one of the Uni
veTsities. But the provisions of this canon are not enforced or re
garded in the temporal courts. 2 Bi. Reft. 968. See ante, tit. Canon 
Law. 

Also every Ju dge of the King's Bench and Common Pleas; and 
~hancellor and Chief B aron of the Exchequer, and the King's Atto1·-
1>ey and Solicito1·-General, may each of them have one chaplain attend
·~mt on his persor.,having one benefice with cure, who may be non.
,·esident on the same by stat. 25 Hen. VIII. cajt. 16. 

And the Groom of the stole, TreasU?·er of the king's chamber, and 
Chancellor of the duchy of Lancaster, may retain each one chaplain. 
S tat. 33 Hen. VIII. cajz. 28. But the chapl.ains under these two last 
statutes, are not entitled to disjtensations under stat. 21 Hen. VIII. 
If a nobleman hath his full numbet• of chaplains allowed by law, and 
Petains one more, who has dispensation to hold plm·ality of livings, it 
is not good. CTo. Eliz. 723. 

If one person has two or more of the titles or characters mentioned 
in stat. 21 Hen. VIII. c. 13. united in himself, he can only retaia 
the nu_mber of chaplain_s limited to l:is highest degree. 4 Co. 90. 
Th~ kmg may present h1s own chaplams, i. e. waiting chaplains in 
?rdmary,_ to any number of' livings in the gift of the crown, and even 

. m. addltlo'? to w~at they hold_ uron the prese~tation of a subject 
w_rthout dt.Spensanon; but a kii?g. s chaplam b~mg beneficed by the 
kl~g, ~annot. aftenuards take a hvmg from a sUbject, but by a dispen
satwn accordmg to the stat.§ 29. 1 Salk. 161. 

A. person retai.ning a _chaplain, must not only be capable thereof at 
the tHne oJ gl'an_H~g th_e ms_trument of I'etainer, but he must continuq 
capable of quahfymf? tlll lm chaplain is advanced; and therefore if a 
duke, :ari, &c. retam a c~aplain, and die; or if such a noble person 
?e attamted ~f tt'ea~on; o1· 1f an offic~1·, qualified to retain a chaplain, 
.Is rem?ved from hrs office, the retamer 1s . determined; but where a 
chap.lam hath taken a. seco!1d .benefice before his lord dieth or is 
atttamted, &c. the. reta.rner lS 111 force to qualify him to enjoy the 
benefices. 
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And if a ~uoman that is noble by marriage, afterwards marries on 
· under the degeee of nobility, her power to retain chaplains will t 
, determined; though it is otherwise where a woman is noble by de seen 
if she marry under degree of nobility, for in such case her retaim 
before or after marriage is good. A Ba1·oness, C5t. during the covel 
ture, may not retain chaplains; if she doth, the lord, her husband, rna 
discharge them, as likewise her former chaplains, before their aci 
Wl.ncement. 4 Rej1. I 18. 

A chaplain must be retained by letters testimonial under hand an 
seal, or he is not a chaplain within the statute; so that it is not enough fo 
a spiritual person to be retained by word only to be a chaplain, by sue: 
person as may qualify by the statutes to hold livings, &c. although h 
abide and serve as chaplain in the family. And where a noblema· 
l.lath retained and thus qualified his number ·of chaplains, if he dis 
misses them from their attendance upon any displeasure, after the 
are preferred, yet they are his chaplains at large, and may hoJ, 
theit· livings during their lives; and such nobleman, though he ma 
1-etain othet· chaplains in his family merely as chaplains, he can 
not qualify any others to hold pluralities while the first are living 
for if a nobleman could dischat·ge his chaplain when advanced, t 
<.1ualify another in his place, and qualify othet· chaplains, during th1 
lives of chaplains discharged, by these means he might advanc1 
as many chaplains as he would, whereby the statutes would be evaded 
4 Rej1. 90. See further tit. Advowson, Parson. 3 Comm. 392. n. 

CHAPTER, cajlitulum.J A congregation of clergymen under th{ 
./Jean in a cathedral church ; congregatio clericorum in ecclesia cat!ze. 
dmli, conventuali, regulari, vel collegiata. This collegiate company i~ 
metaphorically termed crijzitulum, signifying a little head, it bein~ 
a kind of head, not only to govern the diocese in the vacatior 
of the bishopric, but also in many things to advise and assis1 
the bishop when the see is full, for which, with the dean, they forn; 
a council. Co. Litt. 103. The chapter consists of j1rebcndaries 01 

'anons, which are some of the chief men of the church, and therefor~ 
are called cajzita ecclesitf; they are a sjliritual co1jzor·ation aggregate 
which they cannot surrender without leave of the bishop, because he 
l1ath an interest in them ; they, with the dean, have power to confirm 
the bishop's grants; during the vacancy of an archbishopric, they are 
l,';nardians of the spiritualties, and as such have authority by the stat. 
25 Hen. VIII. caf!. 21. to grant dispensations; likewise as a corpora
tion they have powet· to make leases, &c. 

vVhen the dean and chapter confirm grants of the bishop, the deap 
joins with tbe chapter, and there must be the consent of the major 
part; which consent is to be expressed by their fixing of their seal 
to the deed, in one place, and at one time, either in the chapter-house 
or some other place; and this consent is the will of many joined to· 
gether. Dyer, 233. They had also a check on the bishop at com
mon law; fot· till stat. 32 Hen. VIII. c. 2H. his grant m· lease ·would 
not have bound his successors, unless confirmed by the Dean and 
C!wjl l1' 1'. l In st . 103. 

A chaplet· is not capable to take by purchase or gift, without the 
dean, who is the hrad of th e body; but there may be a chapter with
out a dean, as the chapter of the collegiate church of South'lvell; and 
grants by, or to them, are as effectual as other grants by dean and 
chapte r. Yet where there are chapters ""ithout deans, they are not 
p roperly chapters; and the chapter in a collegiate church, where 
t here is no episcopal see, as at T1Testminster and Wzndsor, is more 
p roperly call ed a college. 
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Chapters are said to have their beginning before deans ; and for
merly the bishop bad the rule and ordering of things without _a . dean 
and chapter, which were con~tituted afterward~; a_nd ~ll tl:e. m1msters 
within his diocese were as Ius chapter, to ass1s~ 1nm m sp1ntual mat
ters. 2 Roll. Rejt. 454. 3 Comm. 75. The btshop hath a power_ of 
visiting the dean and chapter; but the de~n and chapter have nothing 
to do with what the bishop tt·ansacts as ordmary. 3 Rejt. 75. Though 
the bis!zoj~ and c!zajtter are but one body, yet t~1eir jws.sess~ons are f~r 
the most part divided; as the bis!wjl hath Ius part m nght of htS 
bishoftric; the dean hath a part in right of his deane1·y; and each jtr~
bendary hath a certain part in right of hi-s jn·ebend; and each too IS 
incorporated by himself. 

. Deans and Chapters have some of them ecclesiastical jurisdiction 
in several parishes, (besides that authority they have within their own 
body,) executed by their officials; also temporal jurisdiction in several 
man01~s belonging to them, in the same manner as bishops, where 
their stewards keep courts, &c. 2 Roll . .llbr. 229. It has been ob
served, that though the chapter have distinct parcels of the bishop's 
estate assig·ned for their maintenance, the bishop hath little more than 
a power over them in his visitations, and is scarce allowed to nomi
nate half of those to their prebends, who we1·e originally of his family; 
but of common right it is said he is their patron. Roll. ibid. They 
are now sometimes appointed by the king, sometimes by the bishop, 
and-sometimes they are elected by each other. 1 Comm. 383. See 
further tit. Dean, Prebend. 

CHARACTER false. See Servants. 
CHARGE of Justices in Sessions, &c. See tit. C!zajziters. 
CHARGE and DISCHARGE. A charge is said to be a thing done 

that bindeth him that cloth it, or that which is his, to the perfo1·mance 
thereof; and discharge is the removal, or taking away of that charge. 
Terms de Ley. Land may be charged divers ways; as by grant of 
rent out of it, by statutes, judgments, conditions, warrants, &c. 

.Lands in fee-simple may be charged in fee; and whet·e a man may 
dispose of the land itself, he may charge it by a rent or statute, one 
way or other. Lit. sect. 648. Moor, Ca. 129. Dyer, 10. If one charge 
land in tail, and land in fee-simple, and die; the land in fee only shall 
be chargeable. Bro. Cha. 9. 

Lands entailed may be charged in fee, if the estate-tail be cut off by 
recovery; if tenant in tail charge the land, and after levy a fine or suf
fer a recovery of the lands, to his own use ; this confirms the charO'e 
and it shall continue. 1 Ref~. 61. A tenant for life charges the land, 
~n~ then J?akes a ~eoffment ~o a stranger, or doth waste, &c. whereby 
It 1s f~rfe1_ted, he _m reverswn shall hold i~ charged during his (the 
tenant s) hfe ; and If o?e ~1a ve a lease for hfe or years of land, and 
grant a rent out. of It; 1f after he surrenders his estate, yet· the 
charge shall contmue so long as the estate had endured, in case it 
had not b~en surrendered. 1 Rejt. 67. 145. Dyer, 10. 

If o_ne JOmt-ten:znt charge Ian~, and after release to his companion 
and die; the. ~ur~1vor shall hold It charged: but if it had come to him 
by su.rvlvorsmp, It w?uld be otherwise. 6 Reft. 76. 1 Sheft . .llbr. 325. 
He that ha~h. ~ remaznder or re-v.~1·sion of l_and may charge it; because 
of the !wsszbzllty that the land Will come mto jzossession, and then the 
fzollsCIISl~n shall b~ charged .. But where one leases land for life, and 
grants. tae reverswn or remam~ler ?ver ~o .11.. B. who charges the land, 
and cl1es, and the tenant for hfe 1s heir to the fee; in this case he 

VoL. I. 3 K . 
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shall hold it discharged, for he had the fto8ses8ion by fturchau, thougl 
he had the fee by descent. Bro. 11. 16. 1 Rej1. 6~. 

If a rent be issuing out of a house, &c. and it falls down, th 
charge shall remain upon the soil. 9 Edw. IV. 20. But when th 
estate is gone upon which the charge was grounded, there, generally 
the charge is determined. Co. Lit. 349. And in all cases where 
any executory thing is created by deed, there by consent of all the par 
ties it may be by deed defeated and discharged. 10 Reft. 49. See tit. 
Estate, Limitations, Mortgage, ~c. 

CHARITABLE CORPORATION. A society of persons in the 
late reign obtained a statute to lend money to industrious jwor, at 
st. j1er cent. interest on pawns and pledges, to prevent their falling 
into the hands of the pawn-brokers, and therefore they were called the 
Charitable Co1'j10ration; but they likewise took st. j1er cent. for the 
charge of officers, warehouses, &c. And in the fifth year of King 
Geo. II. the chief officers of this corporation, by connivance of the 
principal directors, absconded and broke, and defrauded the public pro· 
prietors of great sums; for relief of the sufferers wherein, as to part 
of their losses, several statutes were made and enacted. See stats. 5 
·Geo. II. cc. 31, 32. 7 Geo. II. c. 11. 

CHARITABLE USES. The laws against devises in JJfortmain (see 
that tit.) do not extend to any tiling but superstitious uses; it is there
fore held, that a man may give lands for the maintenance of a school, 
an hospital, or any other charitable uses. But as it was apprehended, 
from recent experience, that persons on theu· death beds might make 
large and improvident dispositions, even for these good purposes, and 
defeat the political end of the statutes of mortmain, it is therefore 
enacted by stat. 9 Geo. II. c. 36. that no lands or tenements, or money 
to be laid out thereon, shall be given for, or charged with, any chari
table uses whatsoever, unless by deed indented, executed in the pre
sence of two witnesses, twelve calendar months before the death of 
the donor; and enrolled in the court of chancery within six months 
after its execution ; (except stock in the pub lit: funds, and which must be 
transferred at least six calendar months previous to the donor's death;) 
and unless such gift be made to take effect immediately and be without 
power of r,evoca~ion; and that all other gifts shall be void. . The t~uo 
Universities, the1r colleges, and the scholars on the foundatwn of the 
colleges of Eaton, Wincheste1· and TtVestminster, are exempted out of 
this act; but with this proviso, that no college shall be at liberty to 
purchase more advowsons than are equal in number to one moiety of 
the fellows or students on their foundations. 

Corporations are excepted out of the statutes of Wills, (32 Hen. VIII. 
c. 1. 34 Hen. VIII. c. 5. See tit. Devise, Wills,) to prevent the exten
sion of gifts in mortmain; but now by construction of stat. 43 Eliz. c. 
4. (see the next paragraph) it is held that a devise to a corporation 
for a charitable use is valid, as operating in the nature of the ajzjzoint
ment, rather than of a bequest. And indeed the piety of the judges 
hath formerly carried them great lengths in supporting such charitable 
uses; (Pr e. Ch. 272.) it being held that the stat. of Eliz. which fa
vours appointments to charities, supersedes and repeals all formee 
statutes ; (Gil b. R ejl. 45. 1 P. Wms. 24·8.) and supplies all defects of 
assurances. (Duke, 84.) And therefore not only a devise to a corpo
ration, but a devise by a copyhold tenant, without surrender, to the 
use of his will, and a devise, llay, even a settlement by tenant in tail , 
without either fine or recovery, if made to a chari table use, is good by 
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\vay of appointment. ;lvloor, 890. 2 Vem. 453. Pre. C,!t . 16. 2 Comm. 

375. . f 1 
The king as j1a1·ena ftatrice has the general supermtendence o al 

charities, which he exercises by the Lord Chancellqr. And the:efore. 
whenever it is necessary, the Attorney-General, at the re~atlon. of 
some informant, who is usually called the relator, files, ex ojficzo, an m
formation in the court of chancery, to have the charity properly esta
blished. Also by stat. 43 Eliz. c. 4. authority is given to the Lord 
Chancellor or Lord Keeper, and to the Chancellor of the Duchy of 
Lancaate1·, respectively, to grant commissions und~r their seve:ai 
seals, to inquire into any abuses of ch~ritabl~ donatiOns, a~d rectify 
the same by decree; which may be reviewed m the respective courts 
of the several chancellors, upon exceptions taken thereto. But, 
though this is done in the Petty-Bag Office in the court of Chancery, 
because the commission is there returned, it is not a proceeding at com
mon Jaw, but treated as an original cause in the court of equity. The 
evidence below is not takep. down in writing, and the respondent in 
l1is answer to the exceptions may allege what new mattet· he pleases ; 
upon which they go to proof, and examine witnesses in writing upon 
all the matters in issue; and the court may decree the respondent to 
pay all the costs, thoug·h no such authority is given by the statute . 
An appeal lies from the Chancellor's decree to the House of P eers, 
notwithstanding· any loose opinion to the contrary. 3 Comm. 427. 

Land's given to alms and aliened, may be recovered by the donor. 
13 Edw. I. c. 41. 

Lands, &c. may be given for the maintenance of houses of cOI-rec
tion, or of the poor. Stat. 35 Eliz. c. 7. § 27. Commissioners to in
q'uire of money given to poor prisonet·s. Stats. 22 & 23 Car. II. c. 
20. § 11. 32 Geo. II. c. 28. § 9, 10. See tit. P.risone1·s. 

Money given to put out apprentices, either by parishes or public 
charities, to pay no duty. 8 Ann. c. 9. § 40. See tit. Aj1j1rentices. 

See this subject treated at length under tit. Mortmain; and High
more's Law of C!writablr; Uses. 

CHARKS, Are pit-coal when charred or cha1·kecl; so called in 
Worcestersllire ; as sea-coal thus prepared at Newcastle is called coke. 

CHARRE OF LEAD. A quantity of lead consisting of thirty ftigs, 
each pig containing six stone wanting two pounds, and ev~ry stone 
being twelve pounds. A ssisa de j wnde1"ibus. Rob. 3. R. Scot. caft . 22 .. 

CHARTA, a word made use of not only for a c!wrteT, for the hold~ 
ing an estate; but also a statute. See Magna Charta. 

CHARTE, A cart, chart, ot· plan which mariners use at sea, m en
tioned in stat. I 4 Car. II. cajz. 33 . 
. CHARTEL, _Fr. cartel.] A Jetter ?f d.efiance, or challenge tp a 

smgle combat; muse heretofore to decide dtfficult controversies at Jaw 
which could not otherwise be determined. Blount. A Cartel is now 
used for the instrument or writing for settling the exchange of p rison
ers of war; and a cartel-ship, for the 'ship used on such occasion 
which is privileged from c;pture. ' 
CHARTER~ Lat. ch~rta, Fr. char!reiJ, i.e. instrumenta.] Is taken in 

our law for wntten evtdence of thmgs done between man and m an . 
whereof Bracton, lib. 2. caft. 26. says thus, Fiunt aliquando donatione; 
in scrijztis, sicut in chartis ad jlerftetuam rei memoriam, ftr oj1ter brev em 
homir:um vitam, l:fc. ~nd Britton, in his 39th chapter, divides char d 
ters ~nto those of the king, and t~10se of private persons. Charters of. 
the kmg ate those whereby the king passeth any grant to any person 
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or body politic; as a charter of exemption, of privilege, &c. See tit. 
King. 

Charter of twrdon, whereby a man is forgiven a felony, or other of
fence committed against the king's crown and dignity; and of these 
there are several ~orts. See t~t. Pardon. 

Charter of t!ze forest, wherein the laws of the forest are com
prised, such as the charter qf Can,utus, tic. Kitch. 314. Fleta, lib. 3. 
c. 14. 

Chm·ters of jzrivate jlcrsons are deeds and instruments for the con
veyance of lands, tic. And the purchaser of lands shall have all the 
charte1·s, deeds and evidences as incident to the same, and for the main
tenance of his title. Co. Lit. 6. Charte1·s belong to a feoffee, although 
they be not sold to him, where the feoffor is not bound to a general 
warranty of the land; for there they shall belong to the feoffor, if 
they be sealed deeds or wills in writing; but other charters go to the 
tertenant. JY!o or, Ca. 687. The charters, belonging to the feoffor in 
case of warranty the heir shall have, though he hath no land by de
scent, for the possibility of descent after. 1 Rejl. 1. See tit. JI!Iagna 
Cha1·ta. 

CHARTERER. In Cheshire, a freeholder is called by this name. 
Sir P. L ey's ./lntiq. f ol. 356. 

CHARTER GOVEHNMENTS in AMERICA. See tit. Planta
tions. 

CHARTER LAND, term jre1· chartam.] See tit. Bock/and. 
CHARTER-PARTY, Lat. charta jlartita, Fr. chartre ftarti, i.e. a 

deed or writing divided.] Is what among merchants and sea-faring men 
is commonly called a jwir qf indentures, containing the covenants and 
agreements made between them, touching theit· merchandise and ma
ritime affairs. 2 Inst. 673. C!wrte1·-jlart ies of affreightment settle 
agreements, as to the cargo of ships, and bind the master to deliver 
the goods in good condition at the [)lace of discharge, according to 
<~greement; and the master sometimes obliges himself, ship, tackle 
and furniture, for performance. 

The common law construes charter-fwrties, as near as may be, ac
cording to the intention of them, and not according to the literal sense 
of traders, or those who merchandise by sea; but they must be regu
larly pleaded. In covenant by charteT-jlarty, that the ship should return 
t o the river of Thames, by a certain time, aangers of the sea excejlted, and 
after, in the voyage, and within the time of the return, the ship was 
taken upon the sea by pirates, so that the master could not return at 
the time mentioned in the agreement; it was adjudged that this impe
diment was within the exception of the chaTter-jzarty, which extends as 
well to any danger upon the sea by pirates and men of war, as dan
gers of the sea by shipwreck, tempest, &c. Stile, 132. 2 Roll • .llbr. 248. 
So where a charte1·-jla1·ty of atrreightment provided that in case of the 
"inability of the ship to execute or proceed on the service," certain 
persons should be at liberty to make such abatement out of the freight 
as they should think reasonable ; held, that an inability of the ship to 
proceed to sea for want of men to Bavigate her, was within the pro
viso; although the want of such men proceeded from the ravages 
of the small-pox amongst the original crew, the death of some, and the 
desertion of others hom the fear of the distemper, and an impossi· 
bi:lity of procuring others on the spot in their room. Beatson v. 
'Shank. Stat. 43 Geo. III. 3 East, 233. 

A ship is freighted at so much fter month that she shall be out, 
covenanted to be paid after her arrival at the port of London; the 
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ship i.; cast away coming up from the Down8, but the lading is all 
preserved, the freight shall in this case be paid; fot· the money be
comes due monthly by the contract, and the place mentioned is only 
to ascertain where the money is to be paid, and the ship is entitled 
~o wages, like a mariner that ser~es by the month, who if he dies 
In the voyage, his executors are to be answered jwo Tata. .fi!Io!loy 
de Jur . .J.'V.la1·itim. 260. If a part ovvner of a ship refuse to join with 
the other owners in setting out of the ship, he shall not (Je entitled 
to his share of the freight; but by the course of the Admiralty, the 
other owners ought to give security if the ship perish in the voyage, 
to make good to the owner standing out, his share of the ship. Sir 
L. Jenkins, in a case of this nature, certified that by the Law Marine, 
and course of the Admiralty, the plaintiff was to have no share of the 
freight ; and that it was so in all places, for otherwise there would be 
n0 navigati.on. Lex Me1·cat. See tit . .Admiralty, F1·eight , I nsurance. 

CHARTIS REDDENDIS. An ancient writ which lay against one 
that had charters of feoffment entrusted to his keeping, and refused to 
deliver them. Reg. Orig. 159. 

CHASE, Fr. chasse.] In its general signification is a great quantity 
of woody ground lying open, and privileged for wild beasts and wild 
fowl ; and the beasts of chase properly .extend to the buck, doe, fox, 
marten and roe ; and in common and legal sense to all the beasts of 
the forest. Co. Lit. 233. 

A chase differs from a park in that it is not enclosed; and also in 
that a man may have a chase in another man's ground, as well as in 
his own ; being indeed the liberty of .keeping beasts of chase or royal 
game therein, protected even from the owner of the land, with a power 
of hunting them thereon. 2 Comm. 38. 

But if one have a chase within a fores t, and 11e kill or hunt any 
stag or red deer, or other beast of the forest, he is finable. 1 Jones' s 
R.ej~. 278. 

A chase is of a middle nature between a forest and a park, being 
commonly less than a forest, and not endowed with so many liberties, 
as the courts of attachment, swainmote, and justice-seat; though of a 
larger compass, and stored with greater diversity both of keepers, 
and wild beasts or game, than a park. 

A chase differs from a forest in this, because it may be in the hands 
of a subject, which a forest in its proper and true nature cannot; and 
from a jzark, in that it is not enclosed, and hath a greater compass, 
and more variety of game, and officers likewise. Cromftt. in his 
JU?·isd.fol. 148. says a forest cannot be in the hands of a subject, .but 
it forthwith loseth its name, and becometh a chase ; but, f ot. 197. he 
says, a subject may be lord and owner of a forest, which though it 
seems a contradiction, yet both sayings are in some sort true ; for the 
king may give or alienate a forest to a subject, so as when it is once 
in the subject, it loseth the true property of a forest, because the 
courts called the justice-seat, swainmote, &c. do forthwith vanish, 
none being able to make a L01·d Chief Justice in Eyre of the for est 
but the King·; yet it may be granted in so large a manner, as there 
may be attachment, swainmote, and a court equivalent to a justice
seat. Manwood, jzart 2. c. 3, 4. 

A forest and a chase may have different officers and laws; every 
forest is a chase, et quiddam amj1lius; but any chase is not a forest. A 
chase is ad communem Legem, am! HOt to be guided by the fo rest laws ; 
and it is the same of parks. ~ Inst. 314. A man may have a free chase 
as belonging to his manor in his own woods, as well as a warren and a 

--
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park in his own grounds ; for a chase, warren at1d park are collateral 
inheritances,' and not issuing out of the soil; and therefore if a person 
hath a chase in other men's grounds, and after purchaseth the grounds, 
the chase remaineth. Ibid. 318. If a man have freehold in a free 
chase, he may cut his timber and wood growing upon it, without 
view ot· license of any; though it is not so of a forest; but if he cut 
so much that there is not sufficient for covert, and to maintain the 
game, he shall be punished at the suit of the king; and so if a com
mon person hath a chaBe in another's soil, the owner of the soil can-. 
not destroy all the covet·t, but ought to leave sufficient thereof, and 
also browse wood, as hath been accustomed. II Reft. 22. And it has 
been adjudged, that within such chase, the owner of the soil by pre
scription may have common for his sheep, and warren for his conies, 
but he cannot surcharge with more than has been usual, nor make 
cony-burrows in other places than hath been used. Ibid. If a free 
chase be enclosed, it is said to be a good cause of seizure into the 
king's hands. 

It is n'ot lawful to make a chase, park or warren, without license 
from the king under the broad seal. See tit. Forest, Game, Park. 

CHASOR, A hunting horse. Dederunt mihi unum chasorem, 
&c. Leg. fVill. I. caft. 22. And in another chapter it is written 
cacorem. 

CHASTELLAINE, A noble woman: quasi castelli domina. 
CHASTITY. The R oman law (Ff. 48. 8. I.) justifies homicide in 

defence of the chastity either of one's self or relations ; and so also, ac
cording to Selden, (de Legib. Hebra::or. I. 4. c. 3.) stood the law in the 
Jewish republic. The English law likewise justifies a woman, . killing 
one who attempts to ravish her. (Bac. Elem. 34. 1 Ha•wk. P. C. 71.) 
So the husband or father may justify killing a man, who attempts a 
rape up0n his wife or daughter; but not if he takes them in adultery 
by consent, for the one is forcible and felonious, but not the other. 
1 Hal. P. C. 485, 486. 

And without doubt the forcibly attempting a crime of a still more 
detestable nature, may be equally t·esisted by the death of the unnatural 
aggressor. For the one uniform principle, that runs through our own 
and all other laws, seems to be this; that where a crime, in itself ca· 
pita!, is endeavoured to be committed by force, it is la~uful to reftel that 
force . by the death of the party attempting. 4 Comm. lSI. See tit. 
]V.lurder, .Adultery. 

CHATHAM CHEST. See Greenwich C!u:st. 
CHATTELS, or CATALS, catalla.J All goods moveable and im

moveable, except such as are in nature of freehold, or parcel of it. 
The Normans call moveable goods only, chattels; but this word by the 
common law extends to all moveable and immoveable goods; and the 
Civilians denominate not only what we call chattels, but also land, bona. 
But no estate of inheritance or freehold, can be termed in our law 
goods and chattels; though a lease for years may pass as goods. 

Chattels are either jterso1zal or real; jzersonal, as g-old, silver, plate, 
jewels, household stuff, goods and wares in a shop, corn sown on the 
groundl carts, ploughs, coaches, saddles, &c. Cattle, 1\tc. as horses, 
oxen, kine, bullocl<s, sheep, pigs, and all tame fowls and birds, swans, 
turkeys, geese, poultry, &c. and these are called personal in two re
spects, one because they belong immediately to the person of a man; 
and the other, for that being any way injuriously withheld from us> 
we have no means to recover them but by personal action. 

I . 
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Chattels real, saith Coke, (l Inst. 118.) are such as conc-e-rn or sa· 
vour of the realty,; as terms for years of land, the next presentation 
to a church, estates by a statute merchant, statute stajlle, elegit, or the 
like. And these are called real chattels, as being interests issuing 
out of, or annexed to real estates; .of which they have one quality, 
-viz. immobility, which denominates them 1·eal; but want the other, 
-viz. a sufficient, 'legal, indeterminate duration; and this want it is that 
~onstitutes them chattels. The utmost period for which they can last, 
1~ fixed and determinate, either for such a space of time certain, or 
~Ill sv.ch a particular sum of money be raised out of such a particular 
mcome; so that they are not equal in the eye of the law to the lowest 
estate of freehold, a lease for another's life. 2 Comm. 386. 
. But. deeds relating to a freehold, obligations, &c. which are things 
1~ actiOn, are not reckoned under goods and chattels; though if wri
tmgs are pawned they mary be chattels; and money hath been accounted 
not to be goods or chattels; nor are hawks or hounds, such being fer.e 
n aturte. 8 Reft. 33. Terms de Ley, 103. Kitch. 32. 

A collar of SS. garter of gold, buttons, &c. belonging to the dress 
vf a knight of the garter, are not jewels to pass by that name in per
sonal estate, but ensigns of honour. Dyer, 59 . As to devises of 
c hattels with remainder over, see tit. Devise. 

Chattels ftersonal are, immediately upon the death of the testator, in 
the actual jwssession of the executo1·, as the law will adjudge, though 
they are at never so great a distance from him; chattels r eal, as leases 
for years of houses, lands, &c. are not in the jwssession of the execu-
101' till he makes an entry, or hath recovered the same; except in 
case of ;'l lease for years of tithes, where no entry can be made. 1 Nels . 
.Abr. 437. 

Leases for years, though for a thousand years, leases at will, estates 
ef tenants by elegit, l:tc . are chattels, and shall go to the executor; all 
obligations, bills, statutes, recognisances and judgments, shall be as a 
ehattel in the executors, &c. Bro. Obl. 18. F. N. B . 120. 

But if one be seised of land in fee on which trees and grass grow, 
the heir shall have these, and not the executor; for. they are not chat
tels till they are cut and severed, but parcel of the inheritance. 4 
Reft. 63. Dyer, 273. The game of a park, with the park, fish in the 
pond, and doves in the house with the house, go to the heir, &c. and 
are not chattels; though if pigeons, or deer, are tame, or kept alive in 
a room ; or if fish be in a trunk, &c. they go to the executors as chat
tels. Noy, 124. 11 Reft. 50. Keilw. 88. See tit. Heir, Executor. 

An owner of chattels is said to be possess.ed of them; as of freehold 
the term is, that a person is seised of the same. 

CHADD-MEDLEY, See tit. Chance-Medley. 
CHAUMPERT, a kind of tem.ll'e mentioned, Pat. 35 Edw. III. 

To the hospital of Bowes, in the isle of Guernsey. Blount. 
CHAUNTER, a singer in a cathedral. See Chanter. 
CHAUNTER-RENTS, Are rents paid to the crown by the ser-. 

vants or purchasers of clwun try-lands. See stat. 22 Car. II. c. 6. 
CHEATS, Are deceitful practices in defrauding or endeavouring

to defraud another of his known right, by means of some artful device , 
t:ontrary to the plain rules of common honesty; as by playing with 
false dice ; or by causing an illiterate person to execute a deed to his 
prejudice, by reading it over to him in words different from th~s~ in 
which it was written; or by persuading a woman to execute wntmgs 
to another as her trustee, upon an intended marriage, which in tl'uth 
contain-e d no such thiug, but · only a warrant of attorney to confess a 
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judgment; or by suppressing a will; and such like. 1 Hawk. P. C. 
c. 71. 

Changing corn by a miller, and returning bad corn in the stead, is 
punishable by indictment, being an offence against the public. 1 Se8a. 
Ca. 217. So to run a foot-race fraudulently, and by a previous under
standing with the seeming competitor to win money. 6 Mod. 42. So 
if an indented apprentice enters for a soldier, and having received the 
bounty is discharged on his master's demanding him, he may be in
dicted. 1 Hawk. P. C. c. 71. § 3. n. But selling beer short of the just 
and true measure, is not indictable as a cheat. l J!Vils. 301. Say. 
146. l Black. Rejt. 274. Not· selling gum of one denomination for 
that of another. Sayer, 205. Nor selling wrought gold, as and for 
gold of the true standard; the offender not being a goldsmith. Co~uft. 
323. 

The distinction laid down as proper to be attended to in all cases of 
the kind, is this. That in such impositions or deceits, where com
mon prudence may guard persons against their suffering from them, 
the offence is not indictable; but the party is left to his civil remedy 
for redress of-the injury done him; but where false weights and mea
sures are t~sed, or false tokens produced, or such methods taken to 
cheat and deceive, as people cannot by any ordinary care or prudence 
be guarded against, there it is an offence indictable. Burr. 1125. 

By stat. 33 H en . VIII. cajz. l. sect. 2. if any person falsely and de 
ceitfully get into his hands or possession any money or other things of 
any other persons by colour of any false token, c;rc. being convicted he 
shall have such punishment by imprisonment, setting upon the pil
lory, or by any corporal pain (except pains of death) as shall be ad
judged by the persons before whom he shall be convict. 

Lord Coke observes hereupon, that for this offence the offender 
cannot be fined, but corjwml pain only inflicted. 3 Inst. 1,33. But in 
1 Ha~uk. P. C. c. 71. § 6. it is said that a person has been fined soot. 
for this offence. 

In indictments on this stat. the false token made use of must be set 
forth. Stra. 1127. A counterfeit pass has been held such. Dalt. 91. 
or a pretended power to discharge soldiers. 1 Latch. 202. 

By stat. 30 Geo. II. c. 24. persons convicted of obtflining money or 
goods by false jtretences, ot· of sending threatening letters in order to 
extort money or goods, may be punished by fine and imprisonment, or 
by pillory, whipping·, or transjwrtation. In indictment on this stat. it 
must appear what the false jtutences wet·e. 2 Te1·m Rep. 581. 

As there are frauds which may be relieved civilly, and not punished 
criminally, (with the complaints whereof the courts- of eqnity do 
generally abound,) so there are other frauds, which in a special case 
may not be helped civilly, and yet shall be punished criminally. Thus 
if a minor goes about the town, and jtretending to be of age, defrauds 
many persons, by taking credit for a considerable quantity of goods, 
and then insisting on his nonage; the persons injured cannot recover 
the value of their goods, but they may indict and punish him tor a 
common cheat. Earl. 100. 1 Ha~u/(. P. C. c. 71. § 6. n. 

CHECK-ROLL, A roll ot· book containing the names of such as 
are attendants on, and in pay to the king or other great pe1·sonages, 
as theit· household servants. Stat. 19 Car. II. cajl. l. It is otherwise 
called the chequer-roll, and seems to t~ke its etymology from the 
Excheque1·. Stat. 14 Hen. VIII. c. 13. 

CHELINDRA, A sort of ship. Mat. Paris. anno 1238. 
CHELSEA HOSPITAL. See tit. Soldiers. 
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CHELSEA' \VATER-WORKS. See stat. 7 Jac. I. c. 9, 
CHEST OF CHATHAM. See Greemuich C!test. 
CHEMISTRY . . See Multijzlication of Gold and Silver. 
CHESTER. See general tit. County Palatine. Where felony, &c. 

is committed by any inhabitant of the Palatine of Chester, in another 
county, process shall be made to the exigent where the offence was 
done, and if the offender then fly into the county of Chester, the out~ 
Iawry shall be certified to the officet·s there. 1 Hen. IV. c. 18. The 
sessions for the county palatine of Cheste1·, is to be kept twice in 
the year, at Michaelmas and Easter; and justices of peace, &c. in 
Chester shall be nominated by the Lord Chancellor. Stats. 32 Hen. 
VIII. c. 43. 33 Hen. _VIII. c. 13. Recognisances of statutes-mer~ 
chant may be acknowledged, and fines levied before the mayor of 
Cheste1·, &c. for lands lying there. 2 & 3 Ed«u. VI. c. 31. But no 
writ of protection shall be granted in the county palatine. 

CHEV AGE, chevagium, ft·om the Fr. chef; cajmt.] A tribute or 
sum of money formerly paid by such as held lands in villenage to 
their lords in acknowledgment, and was a kind of head or poll money. 
Of which Bmcton, lib. 1. cajz. 10. says thus: Chevagium dicitur 1·e
cognitio in 8ignum subjectionis et dominii de cajzite suo. Lambard writes 
this word chivage, but it is more properly chiefage; and anciently the 
Jews, whilst they were admitted to live in England, paid chevage or 
poll money to the king, as appears by Pat. 8 Ed'lu. I. tzar. 1. It 
seems also to be used fot' a sum of money, yearly given to a man of 
power for his protection, as a chief head or leader; but Lord Coke 
says, that in this signification, it is a great misprision for a subject 
to take sums of money, or other gifts yearly of any, in name of che
-vage, because they take upon them to be their chief heads or leaders. 
Co. Lit. 140. Sjzelman in v. Chevagium says, it is a duty paid in Wales, 
jn·o filiabus maritandis. 

CHEV ANTIA, A loan or advance of money upon credit; Fr. 
chavarice. Goods, stock. 1Vfon . ./lngl. tom. 1. jz. 629. 

CHEVERIL, cheve1·iltus.] A young cock, or cockling. Pat. 15 
Hen. III. 

CHEVISANCE, from the Fr. c!zevi1·, i.e. Veni1· a chef de quelque 
chose, to come to the head or end of a business.] An agreement or 
composition made; an end or order set down between a creditor or 
debtor; or sometimes an indit·ect gain in point of usury, &c. In 
some ancient statutes it is often mentioned, and seems commonly 
used for an unla'tiful bargain or contract. In the stat. 13 Eliz. c. 7. 
(See tit. Bankrujzts,) it is used simply, in the sense explained by Du
ji·esne, for making contracts. 

CHEVITI.iE, and CHEVISC.iE, Heads of ploughed lands. Mon. 
Angl. tom. 2. f 116. 

CHIEF RENTS, The rents of freeholders of manors often so call
ed, i. e. reditus cajlitales. They are also denominated quit Tents, quieti 
reditus; because thereby the tenant goes quit and free of all other 
services. 2 Comm. 42. See tit. Rents. 

CHIEF PLEDGE. See tit. H eaclbo1·ough. 
CHIEF, (TENANTS in.) Tenants in cajl.ite, holding immediately 

under the king, in right of his crown and dignity. See tit. Cajzite, 
Tenu1·e. 

CHILDREN, As to devises to, see tit. Devise. See also tit. De~ 
8cent, .Heir, Limitation, Poor, Posthumous Child, ttc. 
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CHILDWIT, Sax.] A fine or penalty of a bond-woman unla·wful· 
ly begotten with child. Co<tvel says it signifieth a power to take a 
fine of your bond-woman gotten with child without your consent; 
and within the manor of Writtle in Com. Essex, every reputed lather 
of a base child pays to the lord for a fine 3s. 4d. where it seems to 
extend as well to free as bond-women; and the custom is there called 
child~vit to this day. See tit. Bastard. 

CHIMIN, Fr. chemin, via.] In law phrase is a way; which is of 
two sorts, the king's highway, and a private way. 

The King's High<tvay (chiminus regius) is that in which the King's 
subjects and all others under his protection, have free liberty to pass, 
though the property of the soil where the way lies, belongs to some 
private person. 

A jlrivate ·way is that in which one man or more have liberty to 
pass, through the ground of another, by prescription or charter; and 
this is divided into chimin in gross and chimin aftjzendant. 

Chimin in gross is where a person holds a way principally and sole·· 
ly in itself. 

Chimin ajzftendant is that way which a man hath as appurtenant to 
some other thing; as if he rent a close or pasture, with covenant for 
ingress and egress through some other ground in which otherwise he 
might not pass. Kitch. 117. Co. Lit. 56. See tit. Highway, Tresjzass, 
Way. 

CHIMINAGE, (chiminagium.) Toll due by custom for having a 
way through a forest; and in ancient records it is sometimes called 
ftedagium. Cromjz. Jurisd. 189. Co. Lit. 56. See Chart. Forest. cajz. 
14. 

CHIMNEY MONEY, otherwise called hem·t!z money. A duty to 
the crown imposed by stat. 14 Car. II. caft. 2. of 2s. for every hearth 
in a house. Now long since repealed. 

CHIMNEY -SWEEPERS. By stat. 28 Geo. III. c. 48. churchwar
dens and overseers with the consent of two justices may bind boys of 
eight years old or upwards; and who, themselves or their parents, 
are chargeable to the parish, or who shall beg; or with the consent 
of their parents, to be apprentices to chimney-sweepers ·until they 
are 16 years old. § 1. 

The form of the indenture is settled by a schedule annexed to 
the statute. In that the master covenants to find the boy with decent 
clothing ; to permit him to attend public worship, and to observe the 
statute in the several particulars mentioned. All other indentures 
and agreements are declared void; and any chimney sweeper keeping 
an apprentice under eight years old is to forfeit not more than 10/. 
nor less than 5l. for each. § 4. 

One justice is authorized to settle all complaints of ill usage by the 
masters, or ill behaviour in the boys. § 6. 
~o chimney-sweeper shall keep more than six apprentices at once. 

The master's name and place of abode are to be inscribed on a brass 
plate in the front of a leathern cap to be provided by the master for 
each apprentice, to be worn by the boy when on duty. Fot· every 
apprentice above six, and for neglecting to provide their caps, tbe mas
ter is to forfeit not exceeding IOl. nor less than 5l. § 7. 

If the master shall misuse or evil-treat his apprentice, or be guilty 
of the breach of any of the covenants in his indenture, he shall forfeit 
not more than 10/. nor less than Sl. § 8. 

The statute containing the foregoing and other humane regulations 
was obtained by the exertions of the benevolent Mr. JonaB Hanway ,' 
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1io whom the public and the poor are indebted for many laudable 
charities. 

CHINA and JAPAN WARES, To what duties liable, &c. see stat. 
7 Geo. I. st. 1. c. 21. and tit. Navigation Acts. 

CH1PP, CHEAP, CHIPPING, Signifies the place to be a market 
town, as Chijlftenham, l1c. Blount. 

CHIPPING A VEL, or cheajzingavel, Toll for buying and selling. 
CHIRCHGEMOT, CHIRGEMOT, KIRKMOTE.J Ci1'Cgemot, 

(Sax.) forum ecclesiasticum. Leg. Hen. I. c. 8. 4 Inst. 321. A Sy
nod. It is used for a meeting in a church or vestry. Blount. 

CHIROGRAPH, chirografthum, or scrijztum clii1·og1·ajlhatum .] Any 
public instrument or gift of conveyance, attested by the subscription 
and crosses of witnesses, was in the time of the Saxons called chiro
grajlhum; which being somewhat changed in form and manner by the 
Normans, was by them styled charta. In following times, to prevent 
f rauds and concealments, they made their deeds of mutual covenant 
in a scriftt and rescript, ot· in a part and col!lnterpart, and in the mid
dle, between ~he two copies, they drew the capital letters of the aljrhabet, 
and then tallied or cut asunder, in an indented manner, the sheet or skin 
of parchment; which being delivered to the two parties concerned, 
were proved authentic by matching with and answering to one 
another; and when this prudent custom had fot· some time prevailed, 
then the word clzirograftlmm was appropriated to such bipartite wri
tings or indentures. 

Anciently when they made a chirograjlh or deed,_ which required a 
counterpart, they engrossed it twice upon one piece of parchment 
contrariwise, leaving a space between, in which they wrote in great 
letters the word CHIROGRAPH, and then cut the parchment in two, 
sometimes even and sometimes with indenture, through the midst of 
the word. This was afterwards called dividenda, because the P,arch
ment was so divided or cut; and it is said the first use of thes1e clzi
?'ogr,afths was in Henry the Third's time. 

Chirografth was of old used for a fine ; the manner of engrossing 
whereof, and cutting the parchment in two pieces, is still observed 
i,n the Chirograj1her's Office; but as to deeds, that was formerly called 
a C!zirograjzh, which was subscribed by the proper hand-writing of the 
vendor or debtor, and deli,ered to the vendee or creditor, and it dif
fered from syngrafthus, which was in \his manner, viz. Both par
ties, as well the creditor as debtor, wrote their names and the sum 
of money borrowed, on paper, &c. and the word SYNGRAPHUS in 
eapital letters in the middle thereof, which letters were cut in the 
middle, and one part given tp each party, that upon comparing them, (if 
any dispute should arise) they might put an end to the difference. 
The chirografths of deeds have sometimes concluded thus : Et in 
!mjus rei testimonium huic scTiftto, in modum chirographi confecto, vicis
sim sigilla nostra aftftosuimus. The chirog1·ajlhs were called clza1·tte 
diviste, scriftta j1er chirographos divisa, charta: jber aljlhabetum diviste; 
as the chirografths of all fines are at this time. Kennet's Antiq. 177. 

· Mon . .lingl. tom. 2. ft. 94. 
CHIROGRAPHER OF FINES, chirografthus .finium et concordia

rum, of the Greek Xe,poypaltlov, a compound of Xelp, manus, a hand, and 
7pd~t~w, scribo, I write; a writing of a man's hand.] That officer in 
the Common Pleas who engrosseth fines, acknowledged in that court 
into a' perpetual record, after they are examined and passed in the 
other offices, and that writes and delivers the indentures of them to 
the party; and this 0fficer makes out two indentmes, one for the 

I 
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buyer, another for the sellet·; and also makes one other indented 
piece, containing the effect of the fine, which he delivers to tfie custos 
brevium, which is called the foot of the fine. The c!ti?·ograjlher like
wise, or his deputy, proclaims all the fiues in the court every term, 
according to the statute, and endorses the proclamations IJpon the 
backside of the foot thel'cof; and always keeps the writ of covenant, 
and note of the fine. The chi?·ograjzlze?' shall take but 4s. fee for a 
fine, on pain to forfeit his office, &c. Stats. 2 Hen. IV. c. 8. 23 Eliz. 
c. 3. 2 Inst. 468. 

CHIRURGEON. See Surgeon. 
CH!V ALRY, servitium militare, from the Fr. chevalie1·.] A tenure 

of lands by knights' service; whereby the tenant was bound to per
fol'm service in "·ar unto the king, or the mesne lord of whom he 
held by that tenure. See tit. Tenures. 

C!tiv(dry was of two ki nds, either 1·egal, held only of the King, or 
common, held of a common person. That which might be held only 
of the King was called seTVitium or se1jeantia, and was again divided 
into g 1·and and jzetit se1jeanty. 'fhe grand se1jeanty was where one 
held lands of the king by service, which he ought to do in his own 
person, as to bear the king's banner or spear, to lead his host, or to / 
find a man at arms to fight, &c. Petit Sergeanty ·was when a man 
held lands of the king·, to yield him annually some small thing towards 
his wars, as a swonl, dagger, bow, &c. See tit. Se1jeanty. 

Of the Court of Chivalry, its power and jmisdiction, see jwst, tit. 
CoU?·t of Chivab·y. · 

CHOCOLATE. See Coffee. • 
CHOP-CHURCH, ecclesianon ftermutatio.J Is a word mentioned 

in a statute of King H en. VI. by the sense of which, it was in those 
days a kind of trade, and by the judges declared to be lawful; but 
Brooke, in hi~ ./Jb1·idgment says, it was only j1ermissable by law. It 
was without a doubt a nickname given to those that u~ed to change 
benefices ; as to choj~ and change is a common expression. 9 Hen. 
VI. caj~. 65. Vide Litera missa omnibus ej1iscoj1is, b'c. contm Choppe
Churches, anna 1391. Sjzdm. de Con. val. 2. fl. 642. 

CHORAL, cho1·atis.] Signifies any person that by virtue of any 
of the orders of the clergy, was in ancient time admitted to sit and 
s~rve God in the choire. Dugdale, in his History of St. Paul's 
Church, says, that there were formerly six Vicars Choral belonging 
to that church. 

CHOREPISCOPI. See Suffragan. 
CHOSE, Fr. a thin g.] Used in the common law with divers epi

thets; as chose local, chose t1·ansitory, and chose in action. Chose local 
is such a thing as is annexed to a place, as a mill, and the like ; 
and chose tmnsitory is that thing which is moveable, and may be 
taken away, or carried from place to place. Chose in action is a 
thing incorporeal, and only a 1·ight; as an annuity, obligation for 
debt, &c. And generally all causes of suit for any debt, duty, or 
wrong, are to be accounted chases in action; and it seems chose in 
a.ction may be also called chose in susftense, because it hath no real ex
istence ol' being, nor can properly be said to be in our possession. 
B1·o . tit. Chose in .Action. l Lil . .Abr. 264. 

A person clisseises me of land, or takes away my goods; my right 
or title of entry into the lands, ot· action and suit for it, and so for the 
goods, is a chose in action; so a debt on an obligation, and powe1• 
and right of action to sue for the same. 1 BTo~:ml. 33. And a 
condition and power of re-entry into land upon a feoffment, gift or 
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grant, before the performance of the condition, is of the nature of a 
chose in action. Co. Lit. 214. 6 Rep. 50. Dyer, 244. If one have 
an advowson, when the church becomes void, the presentation is but 
as a chose in action, and not grantable, but it is otherwise before the 
church is void. Dyer, 296. vVhere a man hath a judgment against 
another for money, or a statute, these are choses in action. An an
nuity in fee to a man and his heirs, is grantable over; but it has 
been held, that an annuity is a chose in action, and not grantable. 5 
Ref<. 89. Fitz. Grant, 45. A chose in action cannot be transferred over, 
nor is it devisable; nor can a chose in action be a ~tisfaction, as one 
bond cannot be pleaded to be given in satisfaction for another; but in 
equity choses in action may be assignable ; and the king's grant of a 
chose in action is good. Cro. Jac. 170. 371. Chane. Rep. 169. 

Charte1·s, where the owner of the land hath them in possession, 
are grantable. A possibility of an interest, or estate in a term fo1• 
years, is near to a chose in action, and therefore may not be granted ; 
but a possibility, joined with an interest, may be a grantable chattel. 
Co. Lit. 265. 4 Rejz. 66. Mod. Ca. 1128. And this the law doth 
provide, to avoid multiplicity of suits, and the subversion of justice, 
which would follow if these things were grantable from one man to 
another. Dyer, 30. Plowd. 185. 

But by release choses in action may be released and discharged 
for ever; but then it must be to parties and privies in the estate, &c. 
for no stranger may take advantage of things in action, save only in 
some special cases. Co. Lit. 214. Yelv. 9. 85. See tit. Assign
ment. 

CHRISM, A confection of oil and balsam consecrated by the bishop, 
and used in the Pojzish ceremonies of baptism, confirmation, and 
sometimes ordination. 

CHRISMALE, Clwismal, chrisom, The face-cloth, or piece of linen 
laid over the child's head at baptism, which in ancient times was 
a perquisite due to the parish priest. Statut . ..!Egid. Epis. Salisbur. 
An. 1256. 

CHRISMATIS DENARII, C!trisom jzence, money paid to the dio
cesan, or his suffragan, by the parochial clergy, for the chrisom conse
crated by them. about Easter, for the holy uses of the year ensuing. 
This customary payment being made in Lent near Easte1·, was in some 
places called Quadragesimals, and in others Paschals and Easte1· jzence. 
The bishop's exaction of it was condemned by Pope Pius XI. for si
mony and extortion ; and thereupon the custom was released by 
some of our English bishops. See Cartular. Mon. de Bernedy, MS. 
Cotton. ' 

CHRISTIANIT ATIS CURIA, The court christian, or ecclesiasti
cal judicature. See Court Christian. 

CHRISTIANITY. Of the punishment of offences against, see 
tit. Blasjzhemy, Heresy, and also tit. Religion. 

CHURCH. 

EccLESIA. A temple or building consecrated to the honour of God 
and religion, and anciently dedicated to some saint, whose name it as
sumed; or it is an assembly of persons united by the profession of the 
same ch1·istian faith, met together for religious worshijz. A Church, to 
be adjudged such in law, must have administration of the sacraments 
~nd sepulture, annexed to it. If the king founds a chu1·ch, he may 

--
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exempt it from the ordinary's jurisdiction; but it is otherwise in case 
of a subject. · 

The manner of founding churchea in ancient times was, after the 
founders had made their applications to the bishop of the diocese, 
and had his license, the bishop or his commissioners set up a cross, 
and set forth the church-yard, where the church was to be built ; and 
then the founders might proceed in the building of the church, and 
when the church was finished, the bishop was to co~secrate it; and 
then, and not before, the Sacraments were to be administered in it. 
Stillingjleet's Ecclesiast. Cases. But by. the common law and custom of 
this realm, ariy person who is a good Christian, may build a church 
without license from the bishop, so as it be not prejudicial to any an
cient churches, though the law takes no notice of it as a church, till 
consecrated by the bishop, which is the reason why church and no 
church, &c. is to be tried and certified by the bishop. And in some 
cases, though a church has been consecrated, it must be consecrated 
again; as in case any murder, adultery, or fornication be committed 
in it, whereby it is defiled; or if the church be destroyed by fire, 
&c. , 

The ancient ceremonies in consecrating the ground on which the 
church was intended to be built, and of the church itself after it was 
built, were thus: When the materials were provided for building, 
the bishop came in his robes to the place, &c. and having prayed, 
he thea perfumed the ground with irocense, and the people sung a 
Gollect in praise of that saint to whom the church was dedicated ; 
then the corner stone was brought to the bishop, which he crossed, 
and laid for the foundation; and a great feast was made on that day, 
or on the saint's day to which it was dedicated ; but the form of con
secration was left to the discretion of the bishop, as it is at this clay. 

A c_hurch in general consists of three principal parts; that is, the 
belfry or steeple, the body of the church with the aisles, and the chan
cel; and not only the freehold of the whole. church, but of the church
yard, are in the parson or rector ; and the parson may have an action 
ef trespass against any one that shall commit any trespass in the 
church or church-yard ; as in the breaking of seats annexed to the 
church, or the windows, taking away the leads, or any of the materials 
of the church, cutting the trees in the church yard, &c. But chuTch
•wardens may by custom have a fee for burying in the church. The 
church-yard is a common place of burial for all the parishioners. 
Vent. 274. Keb. 504. 523. But see Cro. Jac. 367. Gibs. 453. And 
jwst; ChurchwaTdens, III. 2. 

And it seems that actions for taking away the seats must be brought 
in the name of the churchwardens, the parishioners being at the ex
pense of them. Raym. 246. 12 Co. 105. 3 Com. Dig. tit. Esgli8e, 
(F. 3.) 

If a man erect a pew in a church, or hang up a bell, &c. therein, 
they thereby become church goods, though not expressly given to the 
church; and he may not afterwards remove them. Sha7v. P. L. 79. 
The parson only is to give license to bury in the church, but for de
facing a monument in a church, &c. the builder or heir of the deceased 
may have an action. Cro. Jac. 367. And a Il'\an may 'be indicted for 
digging up the graves of persons buried, and taking away their burial 
dresses, &c. the property whereof remains in the party who was the 
owner wh~n used, and it is said an offender was found guilty of felony 
in this case, but had his clergy. Co. Lit. 113. 

1 
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Tho)lgh the parson hath the freehold of the church and clzurch-yani, 
h e hath not the fee-simple, which is always in abeyance; but in some 
respects the parson hath a fee-simple quali.fied. Lit. 644, 645. The 
chancel of the church is to be repaired by the parson, unless there 
be a custom to the contrary; and for these repairs, the parson may 
cut down trees in the chunh-yard, but not otherwise. See stat. 36 
Edw. I. st. 2. Ne Rector jzrosternat, {!tc. The churchwardens are 
to see that the body of the church and steeple are in repair; but not 
any aisle, &c. which any person claims by prescription, to him or his 
house ; concerning which repairs the canons require every person 
who hath authority to hold ecclesiastical visitation to view theil· 
churches within their jurisdiction once in three years, either in person, 
or cause it to be done; and they are to certify the defects to the ordi,.. 
nary, and the names of those who ought to repair them; and these 
repairs must be done by the churchwat·dens, at the charge of the 
parishioners. Can. 86. 1 Mod. 236. See jlost, tit. Churchwardens, 
III. 2. 

By the common law, parishioners of eve1'y parish are bound to re· 
pair the church; but by the canon law, the parson is obliged to do 
it; and so it is in foreign countries. I Salk. I64. In London the 
parishioners repair both the church and the chancel. The Spiritual 
Court may compel the parishioners to repair the church, and excotn· 
municate every one of them till it be repaired; but those that are willing 
to contribute shall be absolved till the greater part agree to a tax, when 
the excommunication is to be taken off;· but the Spiritual Court cannot 
assess them towards it. 1 Mod. I94. 1 Vent. 367. For though this 
Court hath power to oblige the parishioners to repair by ecclesiastical 
censures; yet they cannot appoint in what sum, or set a rate, fo1• 
that must be settled by the churchwardens, &c. 2 Mod. 8. 

If a church be down, and the parish is increased, the greater part 
ef the parish may raise a tax for the necessary enlarging it, as well 
as the repairing thereof, &c. I Mod. 237. But in some of our books 
it is said, that if a church falls down, the parishioners are not obliged 
to rebuild it; though they ought to keep it in due repair. I Vent. 
35. On rebuilding of churches, it is now usual to apply for, and ob· 
tain briefs, ori thj': petition of the parishioners, to collect the charitable 
contributions of well-disposed Christians, to assist them in the ex
pense. See jlost, tit. Churc!z~vardens, III. 2. 

For church ornaments, utensils, &c. the charge is upon the fter~ 
sonal estates of the jwris!zioners; and for this reason persons must be 
charged for these, where they live. But though generally lands 
ought not to be taxed for ornaments, yet by special custom, both lands 
and houses may be liable to it. 2 Inst. 489 . Cro. Eliz. 843. Hetley , 
131. It has been resolved that no man shall be charged for his land 
to contribute to the church reckonings, if he doth not reside in the 
same parish. Moor, 554. 

By stat. 37 !fen. VIII. c. 21. churches not above six pounds a year 
in the king's books, by assent of the ordinary, patron and incumbent, 
may be united; and by stat. 17 Car. II. c. 3. in cities and corpora
tions, &c. churches may be united by the bishop, patrons, and chief 
magistrates, unless the income exceeds 1 OOl. jler annum, and then the 
parishioners are to consent, &c. See tit. Union. 

For completing of St. Paul's Church, and repairing Westminste1· 
.!lbbey, a duty of 2s. per chaldron on coals was granted ; and the 
clzu1·c!z-yard is to be enclosed, and no persons build thereon, except 
for tl}e use of the church. 1 Ann. st . 2. c. 12. 
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Fifty new churches are to be built in or near London and We8t. 
minster, for the building whereof a like duty is granted upon coals, 
and commissioners appointed to purchase lands, ascertain bounds, &c. 
The rectors of whiyh chmches were to be appointed by the crown, 
and the fit·st churchwardens and vestrymen, &c. to be elected by the 
eommrsswners. Stat. 9 .linn. c. 22. and see stat. 10 .linn. c. 11. A 
duty is also granted on coals imported into London, to be appropriated 
f9r maintaining of ministers for the fifty new churches. Stat. 1 Geo. 
I. cajz. 23. 

By 43 Geo. III. c. 108. "to promote the building, repairing and pro
viding of churches and chapels, and of houses for the residence of 
ministers~ and church-yards and glebes," persons possessed of estates 
in their own right, may by deed enrolled, (in England, under stat. 27 
Hen . VIII. c. 16. and in Ireland under 10 Car. I. stat. 2. c. 1.§ 17.) ot· 
by will executed three months before their decease, give lands not 
exceeding five acres, or goods and chattels not exceeding 500/. for the 
purposes of the act. This act does not extend to infants, femes co
vert, or incapacitated persons. Only one such gift shall be made by 
one person, and where the gift exceeds the legal amount, the chan
cellor may reduce it. § 12. Plots of land not exceeding one acre, 
held in mortmain may be granted by exchange or benefaction, for be· 
ing annexed to a church, &c.§ 4. See further, tit. Cle1·gy. 

In all parochial churches and chapels to be hereafter erected, ac
commodation shall be provided for the poor. § 5. 

No man shall cover his head in the church in time of divine service, 
except he have some infirmity, and then with a cap; and all per·sons are 
to kneel and stand, &c. as directed by the Common Prayer during 
service. Can. 18. 

No fairs or markets shall be kept in church-yards. Stat. 13 Edw. 
r. st. 2. c. 6. 

Any person may be indicted for indecent or irreverent behaviour in 
the church; and those that offend against the acts of uniformity, are 
punishable either by indictment upon the statute, or by the Ordinary, 
&c. See further, tit. Churcl;wardens, Parsons. And as to offences in 
not coming to church, see tit. Dissenters, Religion. 

If any person shall, by words only, quarrel, chide, or brawl, in any 
church or church-yard, the ordinary of the place is empowered, on 
proof by two witnesses, to suspend the offender, if a layman, from the 
entrance of the church; and. if a clerk, from the ministration of his 
office, so long as the said Ol'dinary shall think meet, according to the 
fault. Stat. 5 & 6 Ed~v . VI. c. 4. § l. 

This offence was cognisable in the ecclesiastical court, before this 
statute, ratione loci; and the statute, though it provides a penalty, 
doth not alter the jurisdiction. Ld. Raym. 850. 

If any person shall smite, or lay any violent hands upon anothel', 
the offender shall ijzso facto be deemed excommunicate. 5 & 6 Edw. 
VI. c. 4. § 2. But previous to excommunication, there must be eithe1· 
a conviction at law, or a declaratory sentence, in the ecclesiastical' 
court. See 1 Hawk. P. C. c. 63. 1 Burr. 240. Burn's Eccl. La~v, tit. 
Church x. 

If one be assaulted in the church, or in a church-yard, he may 
not beat the other, or draw a weapon there, although the other 
assaulted him, and it be therefore in his own defence; for it is a 
sanctified place, and he may be punished for that by the foregoing 
statute. And it is the same in any of the king's coUI'ts, or within 
view of the courts of justice ; because a force in that case is not ju • 
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lii.fiable, though in a man's own defence. Cro. Jac. 367. 1 Hawk. c. 
63. § 4. 

If any person shall maliciously strike any person with any weapon, 
in any church or church~yard ; or shall draw any weapon in any 
church or church-yard, to the intent to strike another therewith, he 
shall, on conviction, or verdict, or confession, or by two witnesses, at 
the assises or sessions, be adjudged to have one of his ears cut off; 
and if he ha-ve no ears, he shall be burned in the cheek with a hot 

' iron, having the Jetter F. whereby he may be known and taken for a 
fray-maker and .fighter, and besides, he shall be and stand, ijzso facto, 
excommunicated as is aforesaid. 5 & 6 Edw. VI. c. 4. § 3. 

By stat. 27 Geo. III. c. 44. no suit shall be brought in any eccle
siastical court for striking or brawling in any church or churchyard, 
after the expiration of eight calendar months, from the time when such 
()£fence shall have beeu committed. 

CHURCHGEMOT. Vide C!tirc!tgemot. 

CHURCHWARDENS. 

Anciently styled Chu1·ch Ree-ves or Ecclesite Guardiani.] Officers 
instituted to protect the edifice of the church ; to superintend the 
ceremonies of public worship; to promote the observan,ce of religious 
duties ; to form and execute parochial regulations; and to become, 
as occasion may require, the legal rejzresentati-ves of the body of the 
parish. 

The office was originally confined to such matters only as concern
ed the church, considered mateTially as an edifice, building, or place 
'Of public worship; and the duty of suppressing profaneness and im
rnor~lity was entnisted to two persons annually chosen by the parish
ioners, as assistants to the churchwardens, who from their power of 
inquiring_ into offences, detrimental to the interests of religion, and 
of jzTesenting the offenders to the next provincial council, or ejliscojlal 
.~ynod, were called quest-men or_ synods-men, which last appellation has 
been converted into the name of sides-men. But great part of the 
duty of these testes synodales, or ancillary officers, is now deyo]ved 
upon the churchwardens; the sphere of whose duty has, since the 
establishment of the O-verseers if the Poor, been considerably en
larged; and is also diverted into various channels by many modern 
acts of parliament. See Paroch. Antiq. 649. for a m..ore particular ac
count of the origin and progress of these Sides-men. 

Under this head it will be proper to consider, 

I. 1. Of the Election of Churchwa1·dens. 2. Of Exemfttionsfrorn 
being elected. 

II. Of their Interest in the Things belonging to the Church. 
III. 1. Of their Power; and, 2. Duty. 
IV. Of their Accounts. 

I. r. They are generally chosen by the joint consent of the parishion
ers and minister; but by custom, (on which the right of choosing 
these 'Officers entirely depends, 2 .lltk. 650. 2 Stm. 1246.) the minis
ter may choose one, and the parishioners another; or the pa
rishioners alone may elect both. 1 Vent. 267. But where the custom 
uf a parish does not take place, the election shall be according to the 
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directions of ·the canons of the church. Can. 89, 90. which direct 
that all churchwardens or quest-men in every parish, shall be chosen 
by the jo_int consent of the minister and the parishioners, if it may 
be ; but 1f they cannot ag1·ee upon such a choice, then the ministel' 
shall choose one, and the parishioners another; and without such a 
joint or several choice, none shall take upon them to be churchwar
dens. Gi.bs. Cod. 241, 242. I StTa. 145. 

If the parson or vicar, who has, by custom, a right to choose one 
churchwarden, be under sentence of dejzTi-uation, the right of choosing 
both results to the parishioners. Carth. 118. 

The parson cannot intermeddle in the choice of that churchwarden 
which it is the right of the parishioners by custom to elect. 2 Stm. 
1045. Under the word Parson a Curate is included. 2 Stm. 1246. 

In most of the parishes in London, the parishioners choose both 
churchwardens by custom; but in all pa1·ishes erected under stat. 
9 .linn. c. 22. the canon shall take place; (unless the act, in virtue 
of which any church was erected, shall have specially provided that 

~ the parishioners shall choose both;) inasmuch as no custom can be 
pleaded in such new parishes. Gibs. 215. Co. Lit. 113. 1 Roll . .libr. 
339. Cro. Jac. 532. 1 Comm. 77. 

In the election of churchwardens by the parishioners, the majority 
of those who meet at the vestry, upon a written notice given for that 
purpose, shall bind the rest of the parish. Lane, 21. 

By custom also, the choice of churchwardens may be in a select 
?Jestry, or a particular number of the parishioners, and not in the body 

l of the parishioners at large. Hard. 378. I JWod. 181. See this Diet. 
tit. Vestry. 

In some cases the lord of the manor prescribeth for the appoint
ment of churchwardens ; and this shall not be tried in the Ecclesias
tical Court, although it be a prescription of what appertains to a spi
ritual thing. God. 153. 2 Inst. 653. 

The validity of the custom of choosing churchwardens is to be de
cided, like all other customs of the realm, by the courts of common 
Lau·, and not by the sj1iritual coU?·t. Cro. Cm·. 552. 6 J.I!Iod. 89. 2 
Ld. Raym. 1008. 3 Salk. 88. I Bac . .libr. 371. So also the legality 
of the votes given on the election is to be determined by the Common 
Law. Bun·. 1420. But the Spir·itual Court may become the means 
of trying the validity of the election by a return of' not elected,' 'not 
duly elected,' o1· any other return that answers the writ, and affords an 
opportunity of trying the right in an action for a false return. I Lei. 
R.aym. 138. Stra. 610. 2 Ld. Raym. 1379. 1405. 2 Salk. 433. 5 Mod. 
325. Cowjz. 4·13. · 

The parishioners are sole judges of what description of persons they 
think proper to choose as churchwardens; the Spiritual Court, there
fore, cannot in any case, control o1· examine into the propriety of the 
election. l Salk. 166. ' See also the authorities immediately prece
ding. And the parishioners may, for misbehaviour, remove them. 
13 Co. 70. Com. Dig. 3. tit. Esglise, (F. !.) An indictment also lies 
against them for corruption and extortion in their office. 1 Sid. 
307. 

The court of King's Bench will not grant a mandamus to the church
wardens, to call a vestry to elect thei1· successors. Stra. 686. Sed 
vic!. Stra. 52. Nor will the Court grant a quo 'lva?Tanto to try the 
validity of an election to the office. 4 Term Rejz. 382. 

They are sworn into thei1· offices by the Archdeacon or Ordinary 
of the diocese, and if he refuse, a mandamus shall issue to compel 
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him. Cro. Cm·. 55!. 5 Com. Dig. tit. 1\llandamus, (A.) and the au
thorities there cited, and without'f ee. 1 Salk. 330. But the oath must 
be general, 'to execute their duty truly and faithfully.' H ard. 364. 
and under stats. 4 Jac. I. c. 5. 1 Jac. I. c. 9. and 21 Jac. I. c. 7. to 
execute the laws against drunkenness. See jwst, III. 2. 

If a churchwarden properly appointed, refuse to take the oath, he 
may be excommunicated. Gibs. Cod. 961. 1 Mod. 194. and he must 
not execute the office till he is sworn. Gibs. 24·3. Sha~v. P. L. 70. 

2. All jzeers of the realm, by r eason of their dignity, a • e exempted 
from the off1ce. Gibs. 2 15. So are all cle1·gymen, by reason of their 
ordet·. 6 Mod. 140. 2 Stm. 1107. I Ld. Raym. 265. JI!Iembe rs of 
Parliament by reason of their privilege. Gibs. Cod. 215. Pmctising 
Bar1-isters, and such only, as it seems. Attonzeys. Com. Dig. tit . 
.Attorney, (B. 16.) Clerks in Court. I R oll. Rejz. 368. but see JJ!IaT. 30. 
Physicians, Surgeons, .AjwthecaTies, Aldennen, D issenting Teache1·s, 
P1·osecuto1·s of Felons, Militia-men. See tit. Constable II. 2. 

No person living out of the jza1·ish, although he occupies lands 
within the parish, may be chosen churchwarden ; because he cannot 
take notice of absences from church, or disorders in it, fot· the due 
presenting of them. Gibs. 215. 

II. C!Jurcft.wardens are a corporation by custom, to sue and -be sued 
for the goods of the churcl1 ; and they may purchase goods, but not 
lands, except it be in London, by custom. Jones, 439. Cro. Cm·. 
532. 552. 4 Vin . 525. n, I Ld. Raym. 337. Co. Lit. 3. 

In the city of London, by special custom, the clzurch~vardens, with 
t he minister, make a corporation for lands as well as goods; and may, 
as such, hold, purchase and take lands for the use of the church, &c. 
And there is also a custom in London, that the minister is thet·e ex
cused from repairing the chancel of the church. 2 C1·o. 325. Co. 
Lit. 3. I Roll . .Abr. 330. Churchwardens may have appeal of robQ 
bery for stealing the goods of the church. 1 Roll . .Abr. 393. C?·o. 
Eliz. 179. And they may also purchase goods for the use of the 
parish. Mar. ;l.2. 67. Cro . CaT. 55'2. 3 Butst. 264. Yelv. 173. They 
may also take money or things (by legacy, gift, &c.) for the benefit of 
t he church. 2 P. Wms. 125. And they may ·dispose of the goods of 
the church, with the consent of t!te fiaris/ziane7~s. l Roll. Ab.T. 393. 1 
Vent. 89. Cro. Jac . 234. 4 Vin, 526. 

Bhlt the churclz~vardens. (except in London) have no-right to, or in
terest in, the free hold and inheritance of the church, which alone be
longs to the parson or i.ncumbent. Comjz. Incumb. 381. I Bac . .A.b1·o. 
3 72. I Vent. 127. 4 Vin. 527. 

They may bring an appeal of robbery · for goods of the church fe
loniously stolen. Y. B. vol. I I. p. 27. and ejectment for land leased 
to them for years . Runnington's Ejectments., 59. 3 Com. D ig. Esglise, 
(F. 3.) . 

If they ~vaste the goods of the church, the new clmTchwardens may 
have actions. against th.em, or call them to account; though the pa
rishioners cannot have an action against them for wasting the church 
goods, for they must m ake- new churchwaTdens, who must prosecute 
the former, &c. I Danv . .Abr. 788. 2 Cra. 145. Bra. Account, I. 

They have a certain sjzecial iwoperty in the organ, bells, parish. 
books, bible, chalice, surplice, &c. belonging to the church; of which 
they have tb.e custody on behalf of the parish, whose property they 
xea lly are ; for the taking away, or for any damage done any of th.es.e ~ 

\ 



460 CHURCHWARDENS III. 1. 2. 

the churchwardens may bring an action at law, and thet·efore the 
parson cannot sue for them in the Spiritual Court. I Bac. Abr. 372. 
I Roll. Rejz. 255. See Cro. Eliz. 179. I Vent. 89. 7 Mod. 116. 

But they have not, -virtute officii, the custody of the title deeds of 
the advowson, though they are kept in a chest in the church. 4 Tenn 
Rej1. 351. 

III. I. Churchwardens have power and authori'ty throu~hout the 
parish, though it extends into different hundreds and counties ; being, 
though temporal officers, employed in ecclesiastical affairs, and must 
therefore follow the ecclesiastical division of the kingdom. Sha~u. P. 
L. 86. 

They have, with the consent of the minister, the placing the pa
rishioners in the seats of the body of the church, appointing gallery
keepers, &c. reserving to the Ordinary a power to correct the same; 
and in London, the chu1·c/avardens have this authority in themselves. 

Particular persons may jzrescribe to have a seat, as belonging to 
them by reason of their estates, as being an ancient messuage, &c. 
and the seats having been constantly repaired by them. Also one 
may ftresC?·ibe to any aisle in the church, to sit and to bury there, al
ways rejzairing the same. 3 Inst. 202. Cro. Jac. 366. If the Ordi
nary displaces a person claiming a seat in a church by prescription, a 
prohibition shall be granted, &c. 12 Rejz. 106. The parson impru
priate has a right to the chief seat in the chancel ; but by prescription 
another parishioner may have it. Nay's Rejz. 

Besides their ordinary power, the churchwardens have the care of 
the benefice during its vacancy ; and as soon as there is any avoidance, 
they are to apply tQ the chancellor of the diocese for a sequestra
tion; which being granted, they are to manage all the profits and ex
penses of the benefice for him that succeeds, plough and sow his 
glebes, gather in tithes, thrash out and sell corn, repair houses, &c. 
and they must see that the church be duly served by a curate ap· 
proved by the bishop, whom they are to pay out of the profits of the 
benefice. 2 Imt. 489. Shaw. P. L. 99. Stat. 13 l't 14 Car. II. c. 
I2. 

The church~vardens have not originaiJy power to make any rate 
themselves, exclusive of the parishioners, their duty being only to 
summon the parishioners, to a -vestry, who are to meet for that pur
pose ; and, when they are assembled, a rate made by the majority 
present shall bind the whole parish, although the chu1·c1twardens voted 
against it. Comjz. Incumb. 389. 1 Vent. 367. I Bac. Abr. 373. 3 
Term Rejz. 592. 

But if the clu.trc/m;m·dens give the parishioners due notice, that they 
' intend to meet for the purpose of making a rate to repair the church, 
and the parishioners refuse to come, or being assembled, refuse to 
make any rate, they may make one without their concurrence; for 
they are liable to be punished in the ecclesiastical courts for not re
pairing the church. Degge, 172. 1 Vent. 367. 1 Mod. 79. 194. 237. 
See further on this subject, tit. Vestry. 

A taxation by a pound-rate is the most equitable way, which if re
fused to be paid, should be proceeded for in the Ecclesiastical Court; 
and Quakers are subject to such church rate, recoverable as their 
tithes. Wood's Inst. b. l. c. 7. Gibs. 219. Degge, 171. 

2. Their duty is extensive and various; the heads of it are therefore 
here ranged alphabetically. 
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..iljlftTen tices. See this Dictionary, tit . ..!ljzjwentices, Chimney-Sweejl
crs. 

Bastards. The churchwardens are bound to provide for such for 
whose sustenance the parish have made no provision; and this without 
an order of justices. Hays v. Bryant, T1·in. 29 Gt·o. III. in C. P. 

Belfry. Churchwardens ought to keep the keys of, and take care 
the bells are not rung without proper cause. Can. 88. 

Briefs. Churchwardens are, by stat. 4 A nn. c. 14. to collect the 
charity-money upon briefs; which are letters patent issuing out of 
Chancery, to rebuild churches, restore loss by fire, &c. which are to 
be read in churches; and the sums collected, &c. to be endorsed on 
the briefs in words at length, and signed by the minister and churclz
·wardens; after which they shall be delivered, with the money collect
ed, to the persons undertaking them, in a certain time, unde1· the pe
nalty of 20l. A register is to be kept of all money collected, &c. 
Also the undertakers, in two months after the receipts of the money, 
and _!JOtice to sufferers, are to account be~ore a Master in Chancery, 
appmnted by the Lord Chancellor. 

Burial. The consent of the churchwardens. must be had for bury
ing a person in a different parish from that in which he dies. It is 
their duty not to suffer suicides, or excommunicated persons, to be 
buried in the church or church-yard, without license from the bishop. 
By stat. 30 Cm·. II. c. 3. they are to apply to the magistrates to con
vict offenders for not burying in woollen. See also jzost, Register. 

Butter and Cheese. The penalties under stat. 13 & 14 Car. II. c. 
26. for reforming abuses in, are payable to the churchwardens of the 
parish where the offence is committed. 

Chimney-Sweepers. See that tit. in this Dictionm·y. 
CJmrch. Churchwardens or quest-men are to take care it be well 

aired, the windows glazed, the floors well paved, &c. If churchwar
dens erect or add a new gallery, &c. they must have the consent of 
the parishioners, and a license of the Ordinary, but not for occasional 
repairs. 2 Inst. 489. 1 Mod. 273. See ant~, III. 1. They must also 
take care to have in the church a large bible, a book of common 
prayer, a book of homilies, a font of stone, a decent communion table, 
with bread and wine for the communion, a table-cloth, carpet, and 
flagon, plate, and bowl of silver, gold or pewter. Can. 20. Y. B. 8 
Hen. V. ft. 4. Do ct. 15 Stud. 118. Degge, 151. Churchwardens also 
are to sign certificates of persons taking the sacrament, to qualify fo1· 
offices. They are to see that the ten commandments are set up at 
the east end of the church, and other chosen sentences upon the 
walls, with a reading desk and a pulpit, and a chest for alms, all at 
the charge of the parish. It is also the duty of churchwardens to pre
vent any irreverence or indecency from being committed in the 
church; and therefore they may pull off a person's hat in the church, 
or even turn him out if he attempts to disturb the cm1gregation. 
The church being under the care of the churchwardens, they may 
refuse to open it at the instan~e of any person, except tlze jzarson, ol' 
any one acting under him. 1 Sand. 13. 1 Le'(). 196. 1 Sid. 301. 3 
Salk. 37. 12 JJ!focl. 433. Can. 85. They are not to suffer any stran
ger to preach, unless he appears qualified, by producing a license, and 
such preacher is to register his name, and the day when he preached, 
in a bo~k. Can. 50. 52. The pulpit is exclusively the right of the 
parson of the parish, and the churchwardens are punishable if they 
<;hut the door a g·~in s t him; and his consent is necessary to a stran-



462 CHURCHvVARDENS III. 2. 

ger's preaching. 3 Salk. 87. 12 Mod. 433. See further this Diet
tit. Church. 

Church-yards. Dy the canons of the church, it is ordained that the 
churchwardens, or quest-men shall take care that the church-yards 
be well and sufficiently repaired, found, and maintained with walls, 
rails, or pales, as have been in each place accustomed, at their charges, 
unto whom the same by Jaw appertaineth ; they are also to see that 
the church be well kept and repaired; and by a constitution of A1·ch
hishojz f,Vinc!zelua, this charge is to be at the expense of the parish
ioners. 2 Inst. 489. (But one who has land adjoining to the church
yard may by custom be bound to keep the fences in repair.) Church
wardens shall suffer no plays, feasts, banquets, suppers, church-ales, 
drinkings, temporal courts or leets, lay-juries, muste~· s, or any profane 
usage to be kept in the church or church-yard. Nor shall they suffer 
any idle persons to abide either in the church-yard or church-porch 
during the time of divine service ot· preaching, but shall cause them 
to come in or to depart. So also, by the common law, churchwardens 
may justify th e r~moval of tumultuous persons from the church-yard, 
to prevent them from disturbing the congregation whilst the ministet· 
is performing the rites of burial. 1 Mod. 168. and by the canon Jaw 
may prevent an excommunicated j zer son fmm even entering into the 
church-ya!'Cl at any time, or on any pretence. 

Con1Jenticles. Churchwardens are to levy the penalties by warrant 
of a justice , under stat. 22 Car. II. c. l. 

Corn. See stat. 22 Car. II. c. 8. 
County R ate. See stat. I '2 Geo. II. c. 29. 
Drunkenness. Churchwardens are to receive the penalties under 

stat. 4 Geo. I. c. 5. 21 Geo. II . c. 7. and l Jac. I. c. 9. See this D iet. 
tit. Ca-nstablc. 

Fast Day.~. See stat. 5 Eliz. c. 5. 
Fire. See this D iet. tit. Fire. 
Game. Churchwardens are to receive the penalties tinder stat. 1:

Jac. I. c. 27. 
Grcem:~ich H esjzi tal. Churchwardens are to sign certificates of 

(')Ut-pensioners under stat. 3 Geo. III. c. 16. 
Ha~ukers and Pedlars. Churchwardens are to apprehencl, and re

ceive the penalties under stat. 9 & 10 Wm. III. c. 27. and 9 Geo. IL 
c . . 23. 

Militia. See the /IIilitia Act, 26 Geo. III. c. 107 . 
. N'onconfonnists. Churchwardens to levy the penalty of 12d. on 

persons not coming to church each Sunday, under stat. I Eliz. c. 2. 
Pa1·son. Churchwardens are to obsene whether he reads the 39 

articles twice a year, and the canons once in the year, preaches every 
Sunday good doctrin e, reads the Common Prayer, celebrates the sa
craments, preaches in his gown, visits the sick, catechises children, 
manies according to law, &c. 

Paris!tione1·s. Chm·chwardens to see if they come to church, and 
duly attend the worship of God; if ba.:ptism be neglected ; women 
not churched ; persons marrying in prohibited degrees, or without 
banns or license; alms-houses or schools abused; legacies given to 
pious uses, &c. Can. 117. Cro. Car . 291. I Vent. 114. 

,Poo1·. Churchwardens are to act in conjunction with the 01J(''1'seers; 
every churchwarden being an oversee1·, but not e contra. See thi s 
D iet. tit. Overseer , Poor. 

Presentments. Churchwardens, by their oath, are tq present Ol' 

certify to the bisbop or his officers, all things presentable by the 
1 
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ecclesia8ticallaw, which relate to the church, to the minister, and to 
the jzarishioners. The articles which are delivered to churchwardens 
f(Jr their guidance in this respect, are, for the most pcrrt, founded on 
the book of canons, and on rubrick8 of the common prayer. They are 
also bound, by the 4 Jac. I. c. 5. to present tippling m· drunkenness, 
and by 3 Jac. I. c. 4. recusants. They need not take a fresh oath upon 
each presentment they make, nor are they obliged to make present
ments oftener than once a year; but they may do it as often as they 
please, except there is a custom in the parish to the contrary; and, 
upon default or neglect in the ehurchwardens, the · minister may 
present; but such presentment ought to be upon oath. Can. 117. 
C1·o. Ca1·. 2B5. 29l. 1 Vent. 86. 114. And see 1 Vent. 127. 1 Saund. 
i 3. 1 Sid. 463. 

Rates. See ante, III. !. 
Recusants. See Presentments, Nonconformists. 
Registers. Churchwardens shall provide a box wherein to keep 

tl1e jwrish register, with three locks and three keys ; two of the keys 
to be kept by them, and one by the minister; and every Sunday they 
shall see that the minister enter therein all the christenings, weddings 
and burials that have happened the week before; and at the bottom 
of every page, they shall, with the minister, sqbscribe their names; 
and they shall, within a morith after the 25th clay of March, yearly, 
transmit to the bishop a copy thereof fot· the year before, subscribed 
as above. By stat. 23 Geo. III. c. 67. upon the entry of any burial, 
maniage, birth, or christening in the regi8ter of any parish, precinc.t, 
t>r place, a stamp duty of 3d. shall. be paid; and therefore the church
wardens and overseers, or one of them, are directed to provide a book 
for this purpose, with proper stamps for each entry, and to pay fot· 
the same, and for the stamps contained therein, out of the rates un
der their management; and to receive back the moneys which shall be 
so paid from the persons authorized to demand and receive the said 
duties. 

Sunday. Churchwardens to levy penalties for profaning, under 
stats. 1 Car. I. c. l. &nd 29 Car. II. c. 7. 

IV. At the end of the year the churchwardens are .to yield just 
accounts to the minister and parishioners, and delivet' what remains 
in their hands to the parishioners or to new churchwardens. In case 
they refuse, they may be presented at tpe next visitation, or the new 
officers may by process call them to account before the Ordinary, or 
sue them by writ of account at common law. Sha~u. P. L. 76. 12 
Mod. 9. 1 Bac. AbT. 375. Bro. Account, 71. But in laying out theit· 
money, they are punishable for fraud only, not indiscretion. Gibs. 
196. 1 Burn's Just. 349. S!ta'iu. P. L. 76. If their receipts fall 
short of their disbursements, the succeeding churchwardens may 
pay them the · balance, and place it to their account. 1 Roll . .llbr. 121. 
Can. 89. 109. &c. And the Court of Chancery on application will 
make an order for the purpose. 2 Eq . .llbr. 203. Pre. Ch. 4S.. but see 
4 Vin. (Svo .) 529. 

By the stat. 3 & 4 W. 12' JYI. caft. 11. in all actions to be brought in 
the courts of Westminster, or at the assises, for money misspent by 
churchwardens, the evidence of the parishioners, other than such as 
receive alms, shall be take,n and admitted. 

Churchwardens are comprehended within the purview of the stats. 
7 Jac. I. cajz. 5. and 21 Jac'. I. caft. 12. as to pleadu1g the general issue 

\ 
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to actions broug·ht against them, and as tb double co"Sts when they 
have judgment. 

But in an action on the case against a churchwarden for a false 
and malicious presentment, though there be judgment for him, yet 
he shall not have double costs; for the statute does not extend to 
spiritual affairs. Cro. Car. 285. 467. 1 Sid. 463. 1 Vent. 86. 2 Ha'lvk. 
P, C. 61. Hard~b. 125. 

The Spiritual Court can only order the churchwardens' accounts 
to be audited, but cannot make a rate to reimburse them, because 
they are not obliged to lay out money before they receive it. Hard~v. 
381. 2 Stm. 97 4. Cro. Car. 285, 286. 

But a custom that the churchwardens shall, before the end of their 
year, give notice to the parishioners to audit their accounts, and that 
a general rate shall be made, for the purpose of reimbursing them 
all money advanced, is good. 2 Andr. 32. 

If there be a select committee or vestry elected by custom, and 
the churchwardens exhibit their accounts to such committee, who 
allow the same, this shall discharge them from being proceeded 
against in the Spiritual Court. 2 Lut~u. 1027. So of allowance at a. 
vestry in general. Bunb. 247. 289. 1 Vent. 367. l Sid. 281. Raym. 
418. 2 Barn. K. B. 42 I. Andr. l I. And if the Spiritual Court take 

- any step whatever after the accounts are delivered in, it is an excess 
of jurisdiction for which a prohibition will be granted, even after sen
tence. 3 Term Rejz. 3. 

Justices of peace have no jurisdiction over churchwardens with 
r:espect to their accounts as churchwardens. 1 Keb. 57 4. 4 Vin. 
(~vo.) 532. 

CHURCHESSET, or churchset, ciricseat.J A Saxon word used in 
Domesday, which is interpreted quasi semen ecclesite, com paid to the 
church. Fleta says, it signifies a ce-rtain measure of wheat, which in 
times past every man on St. Martin's clay gave to holy church, as well 
in the times of the B1·itons as of the English; yet many great persons, 
after coming of the Romans, gave thaLcontribution according to the 
ancient law of Moses, in the name of first fruits; as in the writ of 
King Canutus, sent to the Pope, is particularly contained, in which 
they call it chw·chsed. Selden's Hist. Tithes, jz. 216. 

CHURCH-SCOT, Customary oblations paid to the parish priest; 
from which duties the religious sometimes purchased an exemption 
for themselves and their tenants. 

CHURLE, ceoTl, carl.] Was in the Saxon times a tenant at will, 
of free condition, who held some land of the Thanes, on condition 
of rents and services ; which ceorles were of two sorts; one that 
hired the lord's tenementat·y estate, like our farmers; the other that 
tilled and manured the demesnes, (yielding work and not rent,) and 
were thereupon called his sockmen m· ftloughmen. Sjzelm. 

CINQUE PORTS, quinque jzortus.J Those havens that lie towards 
France, and therefqre have been thought by our kings. to be such as 
ought to be vigilantly guarded and preserved against invasion ; in 
which respect they have an especial governor, called Lord Warden 
of the Cinque Ports, and divers privileges granted them, as a peculiar 
jul'iscliction; theit· warden having not only the authority of an admiral 
amongst them, but sending out writs- in his own name, &c. 4 Inst. 
222. 

Camuden says, that Kent is accounted the key of England, and that 
H"illiam, called The Conque1·or, was the first that made a Constable 
of Dover Castl!', and vVarclen of the Cinque Ports, which he did to 
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bring that country under a stricter submission to his government ; 
but King John was the first who granted the privileges to those ports, 
which they still enjoy; however, it was upon condition that they should 
provide a certain number of ships at theit· own charge for forty days, as 
often as the king should have occasion for them in the wars, he being 
then under the necessity of having a navy for passing into Nonnandy, to 
recover that dukedom which he had lost. And this service the Barons 
of the Cinque Ports a<;knowledg·ed and performed, upon the king's 
summons, attended with their ships the time limited at their pro
per costs, and staying as long after as the king pleased at his own. 
charge. Somne1· of Roman Ports in Kent. See this Dictionary, tit. 
Navy. 

The Cinque Ports, as we now account them, are, Dove1·, Sandwicll, 
Romney, Winchelsea, and Rye; and to these we may add H_l!the and I-fast
ings, which are reckoned as part or members of the Cinque Ports; 
though by the first lnstitution it is said that Winchelsea and Rye were 
added as members, and that the others were the Cinque Ports; there are
also several other towns adjoining that have the privileges of the ports. 
These Cinque Ports have certain franchises to hold pleas, &c. and the 
king's writs do not run there; but on a judgment on any of the king's 
courts, if the defendant hath no goods, &c. except in the ports, the 
plaintiff may get the records certified into Chancery, and from thence 
sent by mittimus to the Lord Warden to make execution. 4 Inst. 223. 
3 Leon. 3. 

The constable of Dover castle is Lord vVarden of the Ci?~que Ports. 
And there are several courts within the Cinque Ports; one before the 
constable, others within the jzorts themselves, befo1·e the mayors and 
jurats; anothe1·, which is called curia quinque jzortuum aj!Ud Shejzway : 
there is likewise a court of Chancery, in the Cinque Po1·ts, to decide 
matters of equity; but no original writs issue .thence. 1 Danv. Abr. 
793. The jurisdiction of the Cinque Ports is general, extending to per
sonal, real; and mixed actions; and if any erroneous judgment is g·iven 
in the Cinque Ports before any of the mayors and jurats, error lies 
according to the custom, by bill in nature of error, before the Lord 
Warden of the Cinque PoTts, in his court of Shejz~vay. And in these 
cases the mayor and jlil·ats may be fined, and the mayor removed, 
&c. 4 Inst. 334. Cromjz. Jurisd. 138. and error lies fmm the com·t of 
8heftway to the court of K. B. Jenk. 71. 1 Sid. 356. 

It has been observed, that the Cinque Ports are not jura regalia, 
' like counties palatine, but are parcel of the county of Kent ; so that 
if a writ be brought against one for land within the Cinque Ports, and 
he appears and pleads to it, and judgment is given against him in the 
Common Pleas, this judgment shall bind him; for the land is not ex
empted out of the county, and the tenant may waive the benefit of his 
privilege: Wood's Inst. 519. 

The Cinque Ports cannot award process of outlawry. Cro. Eli::. 
910. And a quo minus lies to the Cinque Ports. Ibid. 911. If a man 
is imprisoned at Dover by the Lord Warden, a habeas co11zus may 
be issued; for the privilege that the king's vn·it lies not there is in
tended between ftarty and jzarty, and there can be no such privilege 
against the king; and a habeas co11ms is a jzrerogative 'writ, by which 
the king demands an account of the liberty of the subject. Oro. Jac . 
543. 1 .!vets. Abr. 447. 

Certiorari lies to the Cinque Ports, to remove indictments ; and the 
jurisdiction that bTev. dom. regis non currit is only in civil canse<~ he• 
tween party and party. 2 Ha>vk. P. C. c. 27. § 24. 

VoL. I. 3 N 
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CIRCA, A watch ; from which circuito1·. 
CIRCADA, A tribute anciently paid to the bishop or archdeacon 

for visiting the churches. Du Fresne. 
CIRCGEMOT, Vide Chirchgemot. 
CIRCUITY OF ACTION, ciTCuitus actionis.J A longer course of 

proceeding to recover a thing sued for than is needful; as if a person 
grant a rent-charge of !Ol. fter annum out of his manor of B. and after 
the grantee disseiseth the grantor of the same manor, who brings .an 
assise and recovers the land, and 20t. damages, which being paid, the 
grantee brings his action for lOt. of his rent due dming the time of 
the disseisin, which he must have had if no disseisin. had been: this is 
called cinuity of action because as the gran tot· was to receive 20!. da
mages, and pay 10!. rent, he might have received but 10!. only for da
mages, and the grantee might have kept the other lOt. in his hands by 
way of retainer for his rent, and so saved his action, which appears to 
be needless. Terms de Ley. See tit. Action. 

CIRCUITS, Certain divisions of the kingdom appointed for the 
Judges to go twice a year, for administering of justice in t_!le several 
counties. These circuits are made in the respective vacations, after 
Hila1·y and Trinity terms. See tit . .!lssise, Msi PTius. 

The several counties of England are divided into six circuits, viz. 
I. MIDLAND ; containing the counties of Northamjtton, Rutland, Lin
coln, NottiJI.gham, DeTby, Liecester, Warwick. 2. NoRFOLK; Bucks, 
Bedford, Huntingdon, Cambridge, Norfolk, Suffolk. 3. HoME; Hert
ford, Essex, Kent, Sussex, Surrey. 4. OxFORD ; Berks, Oxford, Here
ford, Saloft, Gloucester, Monmouth, Stajfc!?'d, TtVorcester. 5. WEsT· 
ERN ; Southamjzton, Wilts, Dorut, Corn~uall, Devon, Some1·set. 6. 
NoRTHERN; York, Durham, Northumberland, Cumberland, Westmo1·~ 
land, Lancash.i1·e. 

CIRCUMSPECTE AGATIS, Is the title of a statute made anna 13 
Edw. I. stat. 4. relating to ftTohibitions, prescribing certain cases to 
the judges, wherein the king's prohibition lies not. 2 Inst. 187. See 
tit. Prohibition. 

CIRCUMSTANTIAL EVIDENCE. See tit. Evidence. 
CIRCUMSTANTIBUS, By-stanc;:lers; a word of art signifying the 

supplying or making up the number of jurors, if any impanelled ap
pear not, or appearing are challenged by either party, by adding to 
them so many of those that are present, or standing-by (tales de cir
cumstantibus) that are qualified as will serve the turn. See stat. 35 
Hen. VIII. caj1. 6. and stat. 5 Eliz. c, 25. for Wales. See also tit. 
JU?·y. 

Circumvention, is any act of fraud whe1·eby a person is reduced to 
a deed by decreet. Scotch Diet. 

CITATION, citatio,J A summons to appear, applied particularly 
to process in the spiritual court. The ecclesiastical courts proceed 
according to the course of the civil a."'lcl canon laws, by citation, libel, b'c. 
A person is not generally to be cited to appear out of the diocese, ot· 
peculiar jurisdiction where he lives; unless it be by the archbishop, 
in default of the ordinary; where the ordinary is party to the suit, in 
cases of appeal, &c. and by law a defendant may be sued where he 
lives, though it is for subtracting tithes in another diocese, &c. 1 Nels . 
449. By the stat. 23 Hen. VIII. caft. 9. every archbishop may cite 
any person dwelling in any bishop's diocese within his province fot· 
heresy, &c. if the bishop or other ordinary consents; or if the bishop or 
ordinary, or judge do not do his duty in punishing the offence. Where 
persons are cited out of their dio,cese, and live out of the jurisdiction 
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of the bishop, a ftrohibition or consultation may be · granted ; but where 
persons live in the diocese, if when they are cited they do not appear, 
they are to be excommunicated, &c. The above statute was made to 
maintain the jurisdiction of inferior dioceses; and if any person is 
cited out of the diocese, &c. where the civil o1· canon law doth not 
allow it, the party grieved shall have double damages. If one de
fame another within the peculiar of the archbishop, he may be punish
ed there; although he dwell in any remote place out of the archbishop's 
peculiar. Godb. 190. See tit. Courts Ecclesiastical. 

CITY, civitas.] According to Co~IJel is a town corporate, which hath 
a bishop and cathedral church, which is called civitas, oftftidum, and 
u1·bs; civitas, in regard it is governed by justice and order of magis
tracy; oftftidum, for that it contains a great number of inhabitants; 
and urbs, because it is in due form begirt about with walls. But C1·omjt
ton, in his Jurisdictions, where he reckons up the cities, leaveth out 
Ely, although it hath a bishop and cathedral church; and puts in liVest
minster, though it hath not at present a bishop; and Sir Edwa1·d Cok~ 
makes Cambridge a city ; yet there is no mention that it was ever an 
episcopal see. Indeed it appears by the stat. 35 Hen. VIII. caft. 10. 
that there was a bishop of Westminste1· ; see tit. Bis!wfts; since which, 
i n stat. 17 Eliz. cajt. 5. it is termed a city or borough; and notwith· 
standing what Coke observes of Cambridge, in the stat. 11 Hen. Vlf. 
c. 4. Cambridge is called only a town. 

Kingdoms have been said to contain as many cities as they have 
sees of archbishops and bishops; but according to Blount, City is a word 
which hath obtained since the conquest; for iQ the time of the Saxons 
there were no cities, but all great towns were called burghs, and evt:m 
London was then styled London-Bourg ; as the capital of Scotland is 
now called Edinburgh. And long after the conquest the word city is 
used promiscuously with the. word burgh, as in the charter of Leice
ster it is called both civitas and burgus; which shows that those wri
ters were mistaken, that tell us every city was or is a bishop's see. 
And though the word city sig·nifies with us such a town corporate 
as hath usually a bishop and cathedral church; yet it is not always so. 

A city, says Blackstone, is a town incorporated, which is or hath 
been the see of a bishop; and though the bishopric be dissolved, as at 
Westminster, yet still it remaineth a city. 1 Comm. 114. 

It appears, however, that Westminster retained the name of city, 
not because it had been a bishop's see, but because it was ex
pressly created such, in the letters patent by king Hen·. VIII. erecting 
it into a bishopric. See Burnet's Reform . ./ljzjzx. There was a simi
lar clause in favour of the other five new created cities, Chester, Peter
bo?·ouglt, Oxford, Gloucester and Bristol; the charter for Chester is in 
Gib. Cod. 1449.; and that for Oxford in 14 Rym. Feed. 754. Lord Coke 
seems anxious to rank Camb1·idge among the cities. Mr T¥ooddeson , 
late Vinerian professor, (see his Lectures, i . 302.) has produced a de
cisive authority that cities and bishops' sees had not originally any 
necessary connection with each other. It is that of Inguljlhus, who 
r elates, that at the great council assembled in 1072, to settle the claim 
of precedence between the archbishops, it was decreed that bishops" 
sees should be transferred from towns to cities. 

The accidental coincidence of the same number of bishops and cities 
would naturally p1·oduce the supposition that they were connected toge
ther as a necessary cause and effect; it is certainly a strong confirma
tion oi the above authority, that the same distinction is not paid to 
bishops' sees in Irewnd. 
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Mr. Ha1·grave in his notes to l Inst. 110. proves, that although 
~¥estminster is a city and has sent citizens to parliament from the 
~Ime of .Ecrw. VI. .it ~eve1· ~vas incorjzo-rated; and this is a striking 
Instance In contrachctwn of the Ieamed opinions there refened to, 
viz. that th.e king could not grant within time of memory to any 
place the nght of sending members to parliament without fir·st cre
ating that pbce a corporation. 1 Comm. edit. 1793, in 11. See also tit. 
Pa·rlianzent, B islwjzs, Borough, l1c. 

CITIZENS of London. See tit. London. 
CIVIL LA vV, Is defined to be that law which every particular na

tion, commonwealth or city, has established peculiarly for itself; jus 
civile est, quod quisque jzojwlus sibi constituit. Just. Inst. Now more 
properly distinguished by the name of municijzal la~v ;. the term Civil 
Law being chiefly applied to that which the old Romans used, corn
piled from the laws of nature and of nations. The Roman law was 
founded first, upon the regal constitutions of their ancient kings; 
next upon the twelve tables of the Decemviri; then upon the laws 
or stalutes enacted by th e Senate or People ; the edicts of the 
Pr<£tor and the Re~jzonsa Prudentum, or opinions of learned lawyers; 
and, lastly, upon the imperial decrees or constitutions of successive 
Emperors. These had by degrees grown to an enormous bulk; but 
the inconvenience arising therefrom was in part remedied, by the col
lections of three private . lawyers, Gregorius, I-fennogenes and Pa
jlinius; and afterwards by the Emperor Theodosius the younger, by 
whose orders a Code was compiled A. D. 438. being a methodical 
collection of all the imperial constitutions then in force; which Theo
dosian Code was the only book of civil law received as authentic in the 
western part of Eurojle, till many centUt·ies after. For Justinian com
manded only in the Eastern remains of the empire; and it was under 
his auspices that the present body of Civil Laws was compiled and 
finished by Trebonian, about the year 533. 

This consists of, 1. The Ins titutes; which contain the elements or 
first principles of the Roman Law in 4 books. 2. The Digests or 
Pandects in 50 books ; containing the opinions and writings of emi
nent lawyers, digested in a systematical method. 3. A Ne~u code or 
collection of imperial constitutions in 12 books ; the lapse of a centu
ry having rendered the former code of Theodosius imperfect. 4. The 
Novels or new constitutions posterior in time to the other books, and 
amounting to a supplement to the code, containing new decrees of 
successive emperors, as new questions happened to arise. These 
form the body of the R oman law_ or Corjws Juris Civilis, as published 
about the time of Justinian ; which however soon fell into neglect and 
oblivion, till about the year 1130, when a copy of the Digests was 
founcl at Amalfi in I taly; which accident, concurring with the policy 
of the Roman ecclesiastics, sudclenly gave a new vogue and authority 
to the Civil Law, and introduced it into several nations. l Comm. 
80, 81. 

The Dige8t or Pandects, was collected from the ·works and com
mentaries of the ancient lawyers, some whereof lived before the com
ing of out· Saviom: The whole Digest is divided into seven parts; the 
first part contains the elements of the la7u, as what is justice, right, 
&c. The second part treats of judges and judgments: The third 
part of pe rsonal action, &c. The fourth part of contracts, pawns and 
pled2·es: The fifth part of wills, testaments, &c. The sixth part of 
the possession of goods: The seventh part of obligations, crimes, pu
nishments, &c. The Institutes contain a system of the whole body of 
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law, and are an epitome of the Digest divided into four books; but 
sometimes they correct the Digest; they a1·e called Institutes, because 
they are for insteuction, and show an easy way to the obtaining a. 
knowledge of the Civil Law; but they are not so distinct and compre
hensive as they might be, nor so useful at this time as they were at 
first. The Novels or Authentics, w·ere published at several times with
out any method; they are termed Novels, as they are ne~u la1us, and 
Authentics, being authentically translated from the Greek into the La
tin tongue ; and the whole volume is divided into nine Collations, 
Constitutions o1· Sections; and they again into 168 Novels, which 
also are distr-ibuted into certain chapters. The first collation relates to 
l1eirs, executors, &c. the second, the state of the church: the third 
is against bawds: the fourth concerns marriages, &c. the fifth for
bids the alienation of the possessions of the church : the sixth shows 
the legitimacy of children, &c. the seventh determines who shall be
witnesses : the eighth ordains wills to be g·ood, though imperfect, &c. 
and the ninth contains matter of succession in goods, &c. Diet. 

To those tomes of the Civil Law we may add the Book of Feuds, 
which contains the customs and services that the subject or vassal 
oweth to his prince or lord, for such lands or fees as he holdeth of 
him. The Constitutions of the Emjzeror, were eithe1· by a rescnjzt, 
which was the letter of the emperor in answer to particular persons 
who inquired the law of him ; o1· by edict, which the emperor esta
blished of his own accord, that it might be generally observed by 
every subject; or by decree, which the emperor pronounced between 
plaintiff and defendant, upon hearing a particular cause. The powet· 
of issuing forth rescripts, edicts and decrees, was given to the prince 
by the lex regia, wherein the people of Rome wholly subrnitted them
selves ~to the government of one person, viz. Julius Ctesar, after the 
defeat of Pomftey, 0'c. And by this submission the prince could not 
only make laws, but was esteemed above all coercive power of them. 
Dictionm·y. 

How far the Civil Law is adopted and of force in this kingdom, see 
tit. Canon La'lu. 

Before the reformation, decrees were as frequent in the Canon Law 
as in the Civil Lavu. Many were graduates in utroque jure or utri
usque juris. J. U. D. or juris utriusque doctor, is still common in 
foreign universities. But Henry VIII. in the 27th year of his reign, 
when he had renounced the auth01·ity of the Pope, issued a mandate 
to the univ~rsity of <;ambridge, to prohibit lectures and the granting 
degrees in canon law in that university. Stat. Acad. jz. 137. It is 
probable that at the same time Oxford received a similar prohibi
tion, and that degrees in canon law have ever since been disconti
nued in England. 1 Comm. 392. in n. 

CIVIL LIST. See tit. King. 
TO CLACK vVOOL, Is to cut off the sheep's mark, which makes 

it weigh lighter; as to force •wool, signifies to clip off the upper and 
nairy part thereof; and to bard it, is to cut the head and neck from 
the rest of the fleece. Stat. 8 Hen. VI. caft. 22. 

CLADES, Clida, cleta, cleia, fmm the Brit. clie, and the Irish clia.J 
A wattle or hurdle; an'd a hurdle for penning or folding of sheep is 
still in some counties of England called a cley. Paroclt • .!lntiq. ft . 

575. 
CLARENDON, Constitutions of: certain constitutions, made in the 

reign of H en. II. A. D. 1164, in a great council held at Clarendon , 
whereby the king checked the power of the Pope, and his clergy, and 

\ 

/ 
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greatly narrowed the total exemption they claimed from the secular 
jurisdiction. 4 Comm. 422. 

CLARETUM, A liquor made of wine and honey, clarified or made 
clear by decoction, &c. which the Germans, French, and English, 
called hijzjwcras: and it was from this, the red wines of France were 
called claret. Girald. Camb. ajlUd Wharton. Ang. Sax. ftar . 2. ft. 
480. 

CLAIM, clameum.] A challenge of interest in any thing that is in 
the possession of another, or at least out of a man's own possession ; 
as claim by charte1·, by descent, &c. 

In P lMu. Com. 359. (a.) Dyer, C. J. is said to have defined claim to 
be, a challenge of the o~unerslzift or ftrofterty that one hath not in pos
session, but which is detained from him by wrong. 

CLAIM is either verbal, where one doth by words claim and chal
lenge the thing that is so out of his possession; or it is by an ac
tion brought, &c. and sometimes it relates to lands, and sometimes to 
goods and chattels. Lit. Sec. 420. Where any thing is wrongfully 
detained from a person, this claim is to be made; and the party ma
king it, may thereby avoid descents of lands, disseisins, &c. and pre
serve his title, which otherwise would be in danger of being lost. 
Co. Lit. 250. A man who hath present right or title to enter, must 
make a claim; and in case of reversions, &c. one may make a claim 
where he hath right, but cannot enter on the lands: when a person dares 
not make an entry on land, for fear of being beaten or other injury, he 
may approach as near as he can to the land, and claim the same; and 
that shall be sufficient to vest the seisin in him. 1 Inst. 250. See tit. 
Ent1·y. 

If nothing doth hinder a man, having a right to land, from entering 
or making his claim , there he must do so, before he shall be said to 
be in possession of it, or can grant it over to another; but where the 
party who hath right, is in possession already, and where an ent1·y or 
claim cannot be made, it is otherwise. l Reft. 157. A claim will de
vest an estate out of another, when the party must enter into some 
part of the land; but if it be only to bring him into possession, he 
may do it in view. By claim of lands, in most cases, is intended a claim 
with an entry into part of the lands, or by a near approach to it. 
Co. Lit. 252. 254. Pojlh. 67. One in reversion after an estate for years, 
or after a statute-merchant, staple, or elegit, n;J.ay enter and make a 
claim to prevent a descent, or avoid a collateral warranty. And claim 
of a remainder by force of a condition must be upon the land, or it 
will not be sufficient. Co. Lit. 202. 

If a man seised of lands in right of his wife, make a feoffment in 
fee on condition, and the husband dicth, and then the condition is bro
ken, and the hei1· enters; in this case the wife need not claim to get 
possession of her estate, for the Jaw doth vest it in her without any 
claim. Co. Lit. 202. 8 Reft. 43. 

The claim of the particula1· tenant, sl1all be good for him in rever
sion or remainder; and of him in reversion, &c. for particular tenant; 
so claim of a copyholder, will be good for the lord, &:c. Hut if tenant 
for years, in a court of record clrdm the fee of his land, it is a forfeit
ure of his estate. Plowd. 359. Co. Lit. 251. A claim may be made 
by the party himself; and sometimes by his servants or deputy; 
and a guardian in socage, &c. may make a claim, o1· enter, in the 
name· of the infant that hath right, without any commandment. Co. 
Lit. 245. 

Claim or entry should be made as soon as may be ; and by the Com-
1 
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mon Law it is to be within a year and a day after the disseisin, &c. 
and if the party who hath unjustly gained the estate, do afterwards 
occupy the land, in some cases an assise, trespass, or forcible entry 
may be had against him. Litt. § 426. 430. 

If a fine is levied of lands, strangers to it are to enter and make a 
claim within five years, or be barred; infants after their age, feme cr;
verts after the death of their husbands, &c. have the like time, by 
stat. 1 Rich. III. caj1. 7. See tit. Fines. 

CoNTINUAL CLAIM:, is where a man hath right and title to enter 
into any lands or tenements, whereof ~nother is seised in fee, or in 
fee tail; if he who hath title to enter makes continual claim to the 
lands ot· tenements before the dying seised of him, who holdeth the 
tenements then, though such tenant die thereof seised, and the lands 
or tenements descend to his heir, yet may he who hath made such con
tinual claim, or his heir, entet· into the lands or tenements so de
scended by reason of the continual claim made, notwithstanding the de
scent. So (si come) in case a man be disseised, and the disseisee 
makes continual claim to the tenements in th.e life of the disseisor, 
although the disseisor dieth seised in fee, and the land descend to 
his heir, yet may the disseisee enter upon the possession of the heir, 
notwithstanding the descent. Litt. § 414. 

But such claim must always be made within the year and the day 
before the death of the person holding the land ; for if such tenant do 
not die seised within a year and a day, after such claim made, and 
yet he that hath right dares not enter, he must make another claim, 
within the year and the day after the first claim, and so toties quoties, 
that he may be sure his claim shall always have been made within a 
year and a day before the death of the tenant ; and hence it seems 
it is called Continual Claim. See further tit. Entry; as also tit. De
scent. 

By stat. 32 Hen. VIII. c. 43. five years must elapse without en
t ry or continual claim, in order that a descent on the disseisor's death 
should take away the entry of the disseisee, or his heir; but after the 
live years, the disseisee must make a continual claim, as before the 
statute. And by stat. 4 Ann. c. 16. § 16. no claim (or entry) shall be 
of effect to avoid a fine, unless an action shall be commenced thereon 
within a. year, and prosecuted with effect. $ee tit. Fine, Entry, Dis
~eisin, C!tc. And for further particulars, see 1 Inst. 150. and n. 

CLAIM OF LIBERTY, A suit or petition to the king in the court of 
Exchequer, to have liberties and franchises confirmed there by the 
king's Attorney-General. Co. Ent. 93. 

CLAMEA ADMITTENDA IN ITINERE PER ATTOl.l.NATUM. An an
eient writ by which the king commanded the justices in eyre to admit 
a person's claim by attorm ;' who was employed in the king's service 
and could not come in his own person. Reg. Orig. 19. 

CLAP-BOARD, is a board cut in order make casks or vessels ; 
which shall contain three feet and two inches at least in length ; and 
for every six ton of beer exported, the same cask, or as good, or 200 
of clajz-boards is to be imported. See tit. Navigation Acts. 

CLARIGARIUS ARMORUM, A he1·ald at arms. Blount. 
CLARIO, A trumpet. Knighton, anno 1346. 
CLASSIARIUS, A seaman, or soldier serving at sea. C!w.1·t. 

Carol. 5. Imperato?". Thomte Comit. Surr. dat. in u1·be Londiniensi, g 
Junii, 1522. 

CLA:.·n, Brit.] A ditch ; Claudere, to enclose, or turn open fields 
into enclosures. [>aroc/1 •• !Jntiq. 236, 
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CLA VES lNSULh:, a term used in the Isle qf Man, where all am
biguous and weighty cases are refe1·red to twelve persons, whom 
they call claves insu lte, i. e. the keys of the island. 

CLA VIA, In the inquisition of Serjeancies in the 12th and 13th 
yea1·s of king John, within the counties of Essex and H ertford; Boy
din Aylet tenet quatuor lib. terrte in Bradwell, j zer manum Willielmi 
de dono j~er serjeantiam clavie, viz. By the serjeanty of the club or 
mace. Bmdy's Ajzjzend. Introduct. to Eng. Hist. 22. 

CLA VIGERATUS, A treasurer of a church. Mon. Angl. tom . J. jz. 
184. 

Clause irritant, is any provision which makes a pemdty be incuned, 
and the obligation to be null for the future; or upon any other account, 
makes the right to vacate or resolve. Scotch Diet. 

Clause Resolutive, is a provision, whereby the contract to which it is 
affixed, is for not performance declared to have been null from the be-
ginning. Scotch Diet. ' 

CLAUSE ROLLS, rotuli clausi.J Contain all such matters of re
cord as were committed to close writs; these rolls are preserved in 
the To~uer. 

CLAUSTURA, Brushwood for hedges and fences . Paroch. An
tiq. 247. 

CLAUSUM FREGIT. See tit. Cafdas, Common Pleas. 
CLAUSUM P ASCHJE. Stat. Westm. I. In crastino clausi paschre, 

or In crastino octabis Pasch£, which is all one, that is the morrow of 
the utas (or eight days) of Easter. 2 Ins t . 157. Clausum Paschre, i.e. 
Dominica in albis; sic dictum, quod Pascha claudat. Blount. The end 
of Easter; the Sunday after Easte?·-Day. 

CLAUSURA HEY JE, The enclosure of a hedg·e. Rot. Plac_. in 
itinere ajzud Cestriam, anno 14 Hen. VII. 

CLAW A, A close, or small measure of land. Mon. Angl. tom. 2. 
f2. 250. 

CLEPTOR, A rogue or thief. Hoveden, anna 945. 

CLERGY. 

Clerua.J Signifies the assembly or body of clerks or ecclesiastics, 
being taken for the whole number of those who are de cle1·o Domini, of 
our Lord's lot or share, as the tribe of Levi was in Judea; and are 
separate f1·om the noise and bustle of the world, that they may have 
leisure to spend their time in the duties of the christian religion. 

The Cle1·gy in general, were, heretofore divided into regular and 
ucula1·; those being regula1· which lived under certain rules, being o£ 
some religious order, and were called men of religion, or The Reli
gious; such as all Abbots, Priors, Monks, &c. The secular were 
those that lived not under any certain rules of the religious o-rders; as 
Bishops, Deans, Parsons, &c. Now, the word Clet·gy comprehends 
all persons in holy orde·rs, and in ecclesiastical offices, viz. Archbishoj~s, 
Bishoj1s, Deans and Chajzter s, A -rchdeacons, RuTal Deans, Parsons, (who 
are either Rectors, or Vican ,) and CU?·ates, to which may be added 
Pa1·ish CleTks, who formerly frequently were, and yet sometimes are, 
in onlers. As to the law more peculiarly respecting each of these, 
see the several titles, particularly tit. Pm·son. 

This vene:·~ble body of men have several privileges allowed them 
hy our mumc1pal laws, and had formerly much greater, which were 
abridged at the time of the reformation, on account of the ill use 
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'vhich the popish clergy had endeavoured to make of them ; for the 
la~vs having exempted them from almost every personal duty, they ate 
tempted a total exemption from every secular tie. The personal ex
~mptions however fot' the most part continue ; a clergyman cannot be 
compelled to serve on ajury, nor to appear at a CoU?·t Leet, or view of 
frank pledge, which almost every other person is obliged to do. 2 Ins t . 4. 
(See tit. Cou1·t Leet.) But if a layman is summoned on a jury, and befot·e 
the trial takes orders, he _shall, notwithstanding, appear and be sworn. 
4 Leon. 190. A clergyman cannot be chosen to a11y temporal office, 
as bailiff, reeve, constable, OJ' the like, in regard of his_ own conth.ual 
attendance on the sacred function. Finch. L . 88. During· his at
tendance on divine service he isprivileged from arrests in civil suits; 
for a reasonable time, eundo, redeundo et morando, to perform ser-. 
vice . Stats. 50 Ed_7v. II I. c. 5. 1 Rich. I I. c. 16. 12 Co . 100. In 
cases of felony he shall have L<mefit of his clergy, withdut being 
branded ; and may likewise have it more than once. See ftost, CleTgy, 
benefit qf Clet·gymen also have certain disabilities; they at·e not capa
ble of sitting as members of the House of Commons. See tit. Parlia
ment. By stat. 21. Hen. VIII. c· . . 13. the Clergy are not (in general) 
allowed to take any lands or tenements to farm, on pain of 10l. jzer 
month, and total avoida1:ce of the lease; unless where they had not 
sufficient glebe, and the land is taken for the necessary expenses of 
their household. Stat. § 8. Nor, on like penalty to keep any tan
house, or brew-house. Nor may they engage in any trade, or sell 
merchandise, on forfeiture of treble value. But see tit. Bankruftt. 

See now the stat. 43 Geo. Ill. c. 84. "for amending the laws rela
ting to spiritual persons holding farms, and for enforcing their resi-

. dence on benefices:" By this act, spiritual persons are allowed in cer
tain cases to tu.ke farms, and the penalties of non-residence are allowed. 
13y 44 Geo. III. c. 2. compensation was made to curates, who suffered 
by the execution of this act. As to increa-sing of small livings, see 2 
'and 3 Ann. c. 11. 1 Geo. I. c. 10. as .explained by 43 Geo. III. c. 107. 
45 Geo. III. c. 84. as to England; and as to Iuland, Irish act, 29 G~o. 
II. c. 48. enforced by 46 Ge_o. III. c. 60. As to erecting and repairing 
glebe houses in Ireland, se.e 43 Geo. III. c. 106. See further, tit. 
Pan;; on. 

By the statute called Articuli Cleri, 9 Ed'lv. II. stat. I. c. 3. if any 
person lay violent hands on a clerk, the amends for the peace broken 
( l) shall be before the king, (that is by indictment,) and the assailant 
may (:2) also be sued before the bishop, that excommunication or bodi
ly pena.nce may be imposed; which if the offender will redeem ·by 
money, it may (3) be sued for by the bishop. See 4 Comm. 217. 

Although the Cle1·gy claimed an exemption from all secular juris
diction, yet JVIat. Paris Lells us, that soon after William the First had 
c onquered Harold, he subjected the bishoprics and abbeys - who held 
f~t1" baroniam, that they should be no longer free from military ser
vice ; and for that purpose he in an arbritary manner reg:isterecl how 
many soldiers every bishopric and abbey should provide, and send to 
him and his successors iu time of wat· ; and having placed these regis
ters of ecclesiastical servitude in his treasury, those who were "-g
grieved, departed out of the realm; but the clergy were not till then 
exempted from all seculat· se1·vice; because, by the laws of king Edgar, 
they we1·e bound to obey the seculai' magistrate in three cases, viz. 
upon any exjzedition to the 'lVa?"s, and to contribute to the building and, 
repairing of bridges, and of ra8tles for the defence of the kingdom. 
It is probable t.hat by expedition to the wars, it was not at that time 

VoL. I. 3 0 
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intended they should personally serve, but contribute towards the 
~barge: one they must do; as appears by the petition to the king, 
anno 1267, viz. ut omnes clerici tenentes per baroniam vel feudum lai
cum, jzeTsonaliter annati jn·ocederent contra regis adversa1·ios, vel tanq 
tum servitium in expeditione regis invenirent, quantum ju1·tineret ad 
tantam ten·am vel tenementum. But their answer was, that they ought 
11ot to fight with the military, but with the spiritual sword, that is, with 
})rayers and tears ; and they were to maintain peace and not war, and 
that their baronies were founded on charity ; for which reason they 
ought not to perform any military service. Blount. 

That the Clergy had greater privileges and exemptions at common 
law than the laity is certain; for they are confirmed to them by Magna 
Charta, and other ancient statutes; but these privileges are in a 
great measure lost, the clergy being included under general words in 
later statutes ; so that clergymen are liable to all public charges im
posed by act of parliament, where they are not particularly excepted 
as above stated. Their bodies are not to be taken upon statutes-mer
chant, or staple, &c. for the writ to take the body of the conusor is si 
laicus sit; and if the sheriff or any other officer arrest a clergyman upon 
any such process, it is said an action of false imprisonment lies against 
him that does it, or the clergyman arrested may have a supersedeas' ' 
out of Chancery. 2 Inst. 4. 

In action of trespass, account, &c. against a person in holy orders, 
wherein process of capias lies, if the sheriff return that the de
fendant is clericus benejiciatus nullum habens laicwn feodum ubi summon
eri fwtest; in this case the plaintiff cannot have a capias to arrest his 
body; put the writ ought to issue to the bishop, to compel him to 
:appear, &c. But on execution had against such cleTgyman, a seques
tl'ation shall be had of the profits of his benefice. 2 Inst. 4. Degge; 
157. 

The foregoing are all the privileges remaining on civil accounts; 
though by the common law, they were to be free from the payment of 
tolls, in all fairs, and markets, as well for all the goods gotten upon their 
church livings, as for all goods and merchandises by them bought to 
be spent upon their rectories; and they had several other exemp· 
tions, &c. 

CLERGY, BENEFIT OF". 

·This being, as Blackstone observes, a title of no small curiosity as 
well as use ; the learned commentator's chapter on that subject ( 4 
Comm. S65.) is here abridged; with such additions thereto as seemed 
requisite; in which inquiry is made, 

I. Into its 01·iginal; and various C!zangeEJ. 
II. To ~vhom it is no7v to be allowed. 

III. In what Cases. 
IV. The Consequences of allowing it. 

I. CLERGY, the ftrivilegium cleTicale, or, in commcn speech, T!ze lJe
·nejit of Clergy, had its original from the pious regard paid by christian 
princes to the church in its infant state; and the ill use which the 
popish ecclesiastics soon made of that pious regard. The exemptions 
which they granted to the church were principally of two kinds; 1. 
Exemption of jztacc8, consecn1ted to religiou:i duties, from criminal 
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arrests, \Yhich was the foundation of sanctuaries; 2. Exemption of the 
jle1·sons of clergymen from criminal proccs!> before the secular judge, 
in a few particular cases; which was the true original and meaning of 
the j1rivilegium clericale. 

In England, however, a total exemption of the clergy from seculaP 
jurisdiction could never be thoroughiy effected, though often endea• 
voUI·ed by the clergy : Keilw. 180. See stat. Westm. l. 3 Edw. I. c. 
2.; and, therefore, though the ancientjzrivilegium cleTicale, was in some 
capital cases, yet it was not univf'rsally allowed. And in thGse par· 
ticular cases, the use was for the bishop or ordinary to demand his 
cierks to be remitted out of the king's courts as soon as they were in· 
dieted; concerning the allowance of which demand there was fop 
many years a great uncertainty; (2 Hal. P. C. 377.) till at length it 
was finally settled, in the reign of Henry VI. that th e prisoner should 
first be arraigned ; and might either then claim his benefit of clergy, 
by way of declinatory plea; or, after conviction, by way of arresting 
judgment. This latter way is most usually prac;tised, as it is more to 
the satisfaction of the court to have the crime previously ascertained 
by confession, or the verdict of a jury; and also it is more advan
tageous to the prisoner himself, who may possibly be acquitted, and so 
need not the benefit of his clergy at all. 

Orig·inally the Jaw was held, that no man should be admitted to the 
privilege of clergy, but such as had the habitum et tonsuram clerica· 
lem. 2 Hat. P. C. 372. M. Paris, .Ji. D. 1259. But in process of 
time, a much wider, and more comprehensive criterion was established: 
every one that could read (a mark of g reat learning; in those days of 
ignorance and superstition) being accounted a clerk, or cle1·icus, and 
allowed the benefit of clerkship, though neither initiated in holy or
ders, nor trimmed with the clerical tonsure . But when learning, by 
means of the invention of printing and other concurrent causes, began 
to be more generally disseminated than formerly; and reading was no 
longer a contpetent proof of clerkship, or being in holy orders; it was 
found that as many laymen as divines were admitted to the jzTivitegiunT, 
cle1·icate; and therefore, by stat. 4 Hen. VII. c. 13. a distinction was 
once more drawn between mere lay scholars, and clerks that were 
really in orders. And, though it was thought reasonable still to miti
gate the severity of the law with regard to the former, yet they were 
not put upon the same footing with actual clergy ; being subjected to a 
slight degree of punishment, and not allowed to claim the clerical privi
lege more than once. Accordingly the statute directs that no person, 
once admitted to the benefit of clergy, shall be admitted thereto a 
second time, unless he produces his orders; and in order to distin
guish their persons, all laymen who are alwwed this privilege shall be 
burnt with a hot iron in the bt·awn of the left thumb. This distinc
tion between learned raymen, and real clerks in orders, was abolish· 
ed for a time by the stats . 28 Hen. VIII. c. l. and 32 Hen. VIII. c. 3. 
but it 'is held (Hob. 294. 2 Hal. P. C. 375.) to have been virtually 
restored by stat. 1 Ed<tv. VI. c. 12. which statute also enacts, that lords 
of parliament, and peers of the realm, having place and voice in pat'· 
liament, may have the benefit of their peerage, equivalent to that ·of 
clergy, for the first offence, (although they cannot read, and without 
being burnt in the hand,) for all the offences then clergyable to com
moners; and also for the crimes of house-breakin g, highway robbery, 
horse-stealing, and robbing of churches. 

After this buming, the laity, and before it, the real clergy, were · 
dis~harged from the sentence of the law in the king's court, and ded 
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livered over to the ordinary, to be dealt with according to the eccfesi
astical cang_ns. Whereupon the ordinary p1·oceeded to make a pmga
tion cf the offender by a new canonical trial, by the oath of the offender 
and that of twelve compurgators, although he had been previously 
convicted by his country, or perhaps by his own confession. Staunf. 
P. C. 138. b. See also 3 P. Wms 447. Hob. 289. 291. 

But this purgation opening a door to a scandalous prostitution o( 
oaths, and other abuses, it was enacted by stat . 18 Eliz. c. 7. that for 
the avoiding. of such perjuries and abuses, after the · offender has been 
allowed his clergy, he shall not be delivered to the ordinary as for
m erly; but upon such allowance, and burning in the hand, he shall 
forthwith be enlarg·ed and delivered out of prison; with proviso, that 
th e judge may, if he thinks fit, continue the offender in gaol for any 
time not exceeding a year. And thus the law continued for above a 
century, unaltered ; except only that the stat. 21 Jac. I. c. 6. allowed, 
that 'IVOmFn convicted of simftle larcenies under the value of lOs. should 
(not propel'ly have the benefit of clergy, for they were not called upon to 
read; but) be burned in the hand, whipped, put in the stocks, or im- .. 
prisoned for any time not exceeding a year. And a similar indulgence. 
by stats. 3 & 4 W. b' Jill. c. 9. 4 & 5 W. b' M c. 24. was extended 
to women guilty of any clergyable f elony whatsoever; who were allow
ed to claim the benefit of the statute once, in like manner as men 
might claim the benefit of cl~rg·y, and to be discharged upon being 
burned in the hand, and imprisoned fot· any time not exceeding a 
year. The punishment of buming in the hand was changed by stat. 
10 b' 11 T!Vm. III. c. 23. into burning in the left cheek, near the nose; 
but this provision was repealed by stat. 5 Ann. c. 6. and till that pe
riod, all women, all peers of parliament, and peeresses, ami all male 
commoners who could read, were discharged in all clergyable felonies; 
the males absolutely, if clerks in orclet·s; and other commonet's, both 
male and female upon branding; and peers and peeresses without 
branding, for the first offence; yet all liable, (except peers and 'peer
esses,) at the discretion of the judge, to imprisonment not exceeding 
a year. And those men who could not read, if under the degree of 
peerage, were hanged. 

But by the said stat. 5 Ann. c. 6. it was enacted, that the benefit of 
clergy should be granted to all those who were entitled to ask it, with
out requiring them to read . And it was further enacted by the same 
statute, that when any person i-s convicted of any theft or ta·rceny, and 
burnt in the hand for the same, according to the ancient law, he shall 
also, at the discretion of the judge, be committed to the house of cor
rection, or public work-house, to be there kept to hard labour for any 
time not less than six months, and not exceeding two years; with a 
power of inflicting a double confinement in case of the party's escape 
from the fil'st. And by stats. 4 Geo. I. c. II. 6 Geo. I. c. 23. when 
any persons shall be convicted any larceny either gmnd or ftetit, or 
any felonious stealing or taking of money or goods, either ft·om the 
person, or the house of another, or in any otbet· manner, and who by 
the law shall be entitled to the benefit of clergy, and liable only to 
buming in the hand, or whipping, the court may instead thet·eof di
rect such offenders to be transported; and by the stat. 19 Geo. III. c. 
74.·· offenders liable to transportation, may in lieu thereof be employed, 
if males, (except in the case of petit larceny,) in hard labour, for the be
nefit of some public navigation, and in all cases might be confined to 
hard labou1· in certain penitentiary houses, then in contemplation to be 
erected; but this latter plan of the penitentiary houses was never . c;.ar~ 
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l'red into execution. See further tit. Felons, Tmnsj1o1·tation. 2 Ha~vk • 
.P. c. c. 58. § 10. 

By the same stat. 19 Geo. III. c. 7 4. instead of buming in the 
hand, the court in all clergyable felonies may im.Pose a pecuniary fine, 
or (except in the case of manslaughter) may order the offender to 
be once or oftener, but not more than thnce, either publicly or pri
vately whipped; and in the latter case, certcun tJrovisions are added to 
prevent collusion or abuse. The offender so fined ot· whipped, to be 
equally liable to subsequent detainer or imprisonment. This part of 
the act is made perpetual, Ly 39 Geo. III. c. 45. 

II. 1. ALL CleTks in orders, are without any branding, and of course 
without any tmnsportation, fine, or whipping, (for those are only sub
stituted in lieu of the other,) to be admitted to this privilege, or bene
fit of clergy, and immediately discharged; and this as often as they 
offend. 2 Hal. P. C. 375. . 

2. All Lo1·ds of PaTliament, and peers of the realm, having place 
and voice in parliament, by stat. 1 Ed~u. VI. c. 12. (which is likewise 
held to extend to peeresses; Duchess of Kingston's case, \1 State Tr. 
l98.) shall be discharged in all clerg·yable, and other felonies, pro
vided for by the act, without any burning in the hand, or imprison 
ment, or other punishment substituted in its stead, in the same man
ner as real clerks convict; but this only for the first offence. 

3. All the Commons of the realm, not in orders, whether male or 
female, shall fo1· the first offence be discharged of the capital punish-

·'ment of felonies, within the benefit of clergy, upon being burnt in the 
hand, whipped, or fined, or suffering· the discretionary imprisonment 
before stated; or in case of larceny, upon being transported for seven 
ye;u·s, if the court shall think proper. 
· It is a privilege peculiar only to the Clergy, that sentence of death can 
never be passed upon them for any number of ma=laughte'rs, biga
mies, simjlle la1'Ce71-ics, or other clergyable offences; but a layman, even 
a peer, may be ousted of clergy, and will be subject to the judg
ment of death, upon a second conviction of a clergyable offence. 
Thus if a layman has once been convicted of manslaughter, upon pro
duction of the conviction, he may afterwards suffer death for bigamy, 
«;>r any other clergyable felony; which would not therefore be a capi
tal crime to another person not so circumstanced. See ftost, as to the 
Counter-j1lea. 

It has been said that Je'Ws, and other infidels and heretics, were not 
capable of the benefit of clergy, till after the stat. 5 .Ann. c. 6. as 
being under a legal incapacity for orders. 2 Hal. P. C. 373. 2 Ha7uk. 
P. C. c. 33. § 5. Fast. 306. But it does not seem that this was ever 
ruled for law, since the reintroduction of the Je'lvs into England, in 
the time of the usurpation by Cromwell. For if that were the case, 
the Je'Ws are still in the same predicament ; which every day's expe
rience contradicts; the stat. of .Anne having made no alteration in 
this respect, it only dispensing with the necessity of reading. 4 
Comm. 373. 

But a person having once had benefit of clergy, sha!l not be oust
ed of his clergy, by the bare mark in his hand, or by a parol aver
ment, without the record testifying it, or a transcript thereof, accord
ing to the following statutes. 2 H. H. 373. 
_ By stat. 34 & 35 Hen. VIII. caj1. 14. the clerk of the crown, or of 
the peace, or of assise, shall certify a transcript briefly of the tenor of 
the indictment, 9':1tlawry or conviction, and attain.der, into the King's 
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:Bench in forty days: and the clerk of the crown, when the judges 
of assise, or justices of the peace write to him for the names of such 
persons, shall certify the same, with the causes of the conviction or 
attainder. 

Another method is given by the stat. 3 W. C7 M. c. 9. sect. 7. which 
~nacts, that the clerk of the crown, clerk of the peace, or clerk of 
assise, where a person admitted to clergy under that act shall be con
victed, shall at the request of the prosecutor, or any other on the 
kiug's behalf, certify a transcript briefly and in few words, containing 
the effect and tenor of the indictment and conviction~ of his having the 
benefit of clergy, and the addition of the party, and the certainty of the 
felony and ·conviclion, to the judges where such person shall be indict
ed for any subsequent offence. 

Also it seems, that if the party deny that he is the same person, 
issue must be joined upon it, and it must be found upon trial tHat 
l1e is the same person, before he can be ousted of clergy. 2 H. H. 
873. 

Against the defendant's prayer of clergy, the prosecutor may file a 
CoUNTER-PLEA; alleging some fact, which in law deprives the de
fendant of the privilege he claims. 

lt is a good counter-jllca to the prayer of clet·gy, that the offender is 
llOt entitled to the benefit of the statute, because he was before con
victed of an offence, and thereupon prayed the benefit of the statute, 
wbich was allowed to him; alleging the truth of the fact, and praying 
the judgment of the comt, that he may die according to Jaw; which 
fact is to be tried by the record in pmsuance of the stat. 34 & 35 
.lien. VIII. c. 14. above stated. Staunf. 135. Divers other counter· 
ftleas also, by which an oifender may be deprived of clergy, m <>y be 
framed fmm a consideration of the jze1·sons to whom it is allowed or 
denied by the common law; and of the circumstances under which 
that allowance or denial of it has been placed by divers statutes. 
Ib. 138. 
. The use of this counter-ftlea, however, had long become obsolete, and 
out of practice ; no traces of it appearing in any of the books since 
Staundfo1·de's time, who was chief justice of K. B. temjz. Eliz But 
the daring practices of some money-coiners occasioned its revival; 
and in the case of R. v. Marston Rothwell, and JY!ary Child, convicted 
for coining, at the Old Bailey, in Sejztember sessions, 1783, before 
.llshhurst, J. a counter-ftlea of record was filed on the part of the pro
secution, alleging that the convicts had been before allowed the 
benefit of the statute, &c. And they were thereby ousted of their 
clergy. Leach's Hawk. P. C. ii. c. 33. § 19. n. and see Leach'8 
Crown Law, 312. 

III. Privilege of Cle1·gy was not indulged at common law, either 
in high treason, or in petit larceny, nor in any mere misdemeanors i 
and therefore it may be laid clown for a rule, that it was only allowa
ble in petit treasons, and capital felonies; which for the most part be
came legally entitled to this indulgence by the stat. de Ctero, 25 Edw. 
III. st. 3. c. 4. which provides, " that clerks convict for treasons or 
felonies, touching other persons than the king· himself, shall have the 
privilege of Holy Church." But yet it was not allowable in all felonies 
whatsoever; for in some it was denied even by the common law, viz. 
insidiatio viarum, or lying in wait for one on the highway; deftoftula
tio agro1·wn, or destroying and I:avaging a country; (2 Hal. P. C. 333. 
but in these two cases it was expressly remedied py stat. 4 Hen. JV, 

) 
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~ 2. as to clerks only;) and combustio domorum, or arson, the burning
of houses. 1 Hal. P. C. 346. all which are a kind of hostile acts, 
and in some degree border on treason. And further, all these identi
cal crimes, together with petit treason, and very many other acts of 
felony, are ousted of clergy by particular acts of parliament. 

All the statutes for excluding clergy, are in fact nothing else but 
the restoring of the law to the same rigour of capital punishment in 
the first offence, that was exerted before the jn-ivilegium clericale was 
at all indulged; and so tender is the law of inflicting capital punish
ment, in the first instance, for any inferior felony, that notwithstand
ing, by the marine lww, as declared in stat. 28 Hen. VIII. c. 15. benefit 
of clergy is not allowed in any case whatever; yet when offences are 
.committed within the Admiralty jurisdiction, which would be clergy• 
able if committed by land, the constant course is to acquit and dis
·Charge the prisoner. Moo1·, 756. Fost. 288. 

As there is no necessity that the ordinary should demand the bene-
fit of the clergy for a clerk; so neither is there any that the prisoner 
himself should d~mand it, where it sufficiently appears to the court 
that he hath a right to it, in respect to his being in orders, &c. In. 
which case, if the prisoner does not demand it, it is left to the discre
tion of the judge, eithez· to allow, or not to allow it him. 2 Hawk. P. 
C. c. 33. § 112. I 

Ctergy may be demanded after judgment given against a person; 
whether of death, &c. and even under the gallows, if there be a pro· 
per judge there, who has power to allow it. 2 Ha1.vk. P. C. c. 33. 
§ Ill. 

To conclude this head of inquiry, it may be observed ; 1. That in 
nll felonies, whether new created or by common law, clergy is now 
allowable, unless taken away by express words of an act of parliament. 
2 Hal. F. C. 330.-2. That where clerg·y is taken away from the prin~ 
eipal, it is not of course taken away from the accessary; unless he be 
also particularly included in the words of the statute. 2 Hawk. P. C. 
'· 33. § 26. And where cle1·gy is taken away expressly by any statute, 
the offence must be laid in the indictment to be against that very 
statute, and the words of it, or the offender shall have his clerglj. 
Kel. 104. H. P. C. 231.-3. That when the benefit of clergy is taken 
away from the offence, (as in case of mm·der, robbery, rape, &c.) 
a principal in the second degree, being present aiding· and abetting 
the crime, is excluded from his clergy equally with him that is prin
~ipal in the first degree : but, 4. That where it is only taken away 
from the jlerson committing the offence, (as in the case of stabbing, o1· -
larceny in a dwelling-house, or privately stealmg from the person,) his
aiders and abettors are not excluded; as such statutes are to be taken 
literally. I Hal. P. C. 529. Fost. 356, 357. 

Clergy in cases of outlawry. 4 Comm. 320. n. · 41. 

IV. The consequences are such as affect the present interest and , 
future credit and capacity of the party, as having been once a felon, 
but now purged from that guilt by the privilege of clergy, which ope
rates as a kind of statute pardon. 

I. By this conviction, the offender forfeits all his goods to the king; 
which being once vested in the crown, shall not afterwards be restored 
to the offender. 2 Hal. P. C. 388.-2. After conviction, and till he re
£eives the judgment of the law by branding, or some of its substi
tutes, or else is pardoned by the king, he is to all intents and pur
l:>OSes a felon1 and subject to all the disabilities and other incidents of 
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a felon. 3 P. T!Vms. 487.-3. After burning-, or its 5ubstitute, or pai·.
don, he is discharged for ever of that, and all other cle1·g1Jable felonies 
before committed; but not of felonies, from which benefit of clergy is 
excluded; and this by stats. 8 Eliz. c. 4. and 18 Eliz. c. 7.-4. By 
the buming·, or its substitute, or the pardon of it, he is restored to all 
capacities and credits, and the possession of his lands, as if he had 
never been convicted. 2 Hal. P. C. 389. 5 Rejz. 110.-5. What is 
said with regard to the advantages of commoners and laymen, subse~ 
quent to the burning in the hand is equally applicable to all peers and 
clergymen, although never branded at all, or subjected to other pu
nishment in its stead. 2 Hal. P. C. 389, 390. 

It is holden, that after a man is admitted to his cle1·gy, it is actionable 
to call him a felon; because his offence being pardoned by the statute, 
all the infamy and other consequences of it are discharged. 2 Hawk. 
P. C. c. 33. § 132. . 

As to what felonies are 'Within, and what ~uitlzout clergy, see this 
Dictionary, tit. Felons; and more particularly the Index to 1 Ha'iuk. 
P. C. As to the time of pleading clergy, see tit. Pleading, Judg
m ent. 

CLERico AnMITTENnp, see Admittendo Clerico. 
CLERICO INFRA SACROS 0RDINES CONSTITUTO, NON ELIGENDO IN 

OFFICIUM, A writ directed to those who have thrust a bailiwick, OY 

other office, upon one in holy orders, charging them to release him. 
Reg. 01·ig. 143 

CLERico CAPTO PER STATUTUM MERCATORUM, &c. A writ for 
the delivery of a cleTk out of prison, who is taken and imprisoned upon 
the breach of a statute merchant. Reg. Orig. 147. See ante, tit. 
Clf1·gy. 

CLERICO CONVICTO COMMISSO GAOLJ£ IN DEFECTU ORDINARII DELI
llERANDO, An ancient writ that lay for the delz-ueTy of a cle1·k to his 
.ordinary, that was formerly con-victed of felony, by reason his ordinar!:f 
did not challenge him according to the privileges of clerks. Reg. 
Orig. 69. S_ee ante, tit. Clergy. 

CLERK, clericus.J The Jaw term for a clergyman, and by which aU 
ef them who have not taken a degree are designated in deeds, &c. 
In the most general signification, is one that belongs to the holy .minis
try of the church; under which, wbere the canon law hath full power, 
are not only comprehended saceTdotes and diaconi, but also subdiaconi, 
lectores, acolyti, exorcist ce and ostim·ii; but the word has been ancient
ly used for a secular jiTiest, in opposition to a Teligious or Tegulm·. 
PaToclt . .!lntiq. 171. And is said to be pl'Operly a minister or priest1 
one who is more particulady called in sortem Domini. Blount. 
, CLERK, In another sense, denotes a pet·son who practises his pen in 

any court, or otherwise; of which cle1·ks there are various kinds, in 
several offices, &c. The clergy, in the early ages, as they engrossed 
almost every other branch of learning, so were they peculiarly remark
able fdr their proficiency in the study of the Jaw. Nullus deTicus nisi 
causidicus, is the character given of them soon after the conquest by' 
William of Malmsbury. The judges therefore were usually created 
out of the sacred ol'Cler; and all the inferior offices were supplied by 
the lower clergy, which has occasioned their successors to be denomi
nated clerks to this clay. 1 Comm. 17. 

CleTk cif the .!lets. An officer in the navy office, whose business 
it is to record all orders, contracts, bills, warrants, &c. transacted 
by the Lord High Admiral, or Lords Commissioners of the Admi
ralty, and Comm,issioaers of the Navy. See stat. 22 & 23 Cm·. II. c. 1 !: 
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Clerk of Affidavits, In the court of Chancery, is an officer that file:> 
all affidavits made use of in court. 

Clerk of the Assise, Is he that writes all things judicially done 
by the justices of assises in their circuits. Cromjl. Jurhd. 227. This 
officer is associated to the judge in commissiGns of assise, to take 
assises, lie. Clerk of the assise shall not be counsel with any per
son on the circuit. Stat. 33 Hen. VIII. c. 24. § 5. To certify the 
names of felons convict, see tit. Clergy, benefit of II. How pu
nished for concealing, &c . any indictment, recognisance, fine or forfeit
ure. Stat. 22 & 23 Car II. c. 22. § 9. 3 Geo. I. c. 15. § 12. See tit. 
Est1·eat, She1·ijf. To tak€ but 2s. for drawing an indictment, and 
nothing if defective. 10 & 11 W. lll. c. 23. §§ 7, 8. Finable for 
falsely recording appearances of persons returned on a jnry. 3 Geo. 
II. c. 25. § 3. See tit. Jury. 

Clerk of the Baits, An officer belonging to the court of King's Bench. 
He files the bail pieces taken in that court, and attends for that pur
pose. 

Clerk of the Cheque, An officer in the king's court, so called be· 
t:ause he hath the cluck and controlment of the yeomen of the guard, 
and all other ordinary yeomen belonging either to the King, Queen, 
or Prince; giving leave, or allowing their absence in attendance, or 
diminishing their wages for the same; he also by himself or deputy 
takes the view of those that are to watch in the court, and hath the 
setting of the watch. See stat. 33 Hen. VIII. c. 12. Also there is 
an officer of the same name in the king's dock yards at Plymouth, 
.Deju.fo•·d, f!Voolwic!t, Chatham, l'l'c. 

Clerk Controller of the King's Houu, whereof there are two: An 
officer in the King's court, that hath authority to allow o1· disallow 
charges and demands of Pursuivants, Messengers of the Green 
Cloth, &c. He hath · likewise the oversight of all defects and mis
carriages of any of the inferior officers ; and hath a right to sit in 
the counting-house, with the superior officers, viz. The Lord Stew
ard, Treasurer, Controller, and Cofferer of the Household, for cor
recting any disorders. See stat. 33 Hen. VIII. c. 12. 

Clerk of the Crown, cle1·icus coron.e .J An officer in the King's Ben:c!t, 
whose function is to frame, read and record all indictments against 
effenders there arraigned or indicted of any public crime. And 
\vhen divers persons are jointly indicted, the Clerk of the C1·own shall 
take but one fee, viz 2s. for them all. Stat. 2 Hen. IV. c. 10. He 
is otherwise termed Clerk of the Cro~vn office, and exhibits inform
ations, by order of the court, for divers offences. See tit. Infonn
ation. 

Clerk of the CrMun in C/z.ancery, An officer in that court who con· 
tinually attends the Lord Chancellor in person or by deputy: he writes 
and prepares for the great seal, special matters of state by commis
sion, or the like, eithe1· immediately fmm his majesty's 01·del's, o1· by 
order of his council, as well orclinal'Y as extraordinary, viz. commis
sions of lieutenancy, of justices of assise, oyer and terminer, gaol de
livery, and of the peace, with their wl'its of association, &c. Also all 
gene1·al pardons, at the King's coronation; or in parliament, where 
he sits in the Lords' house in parliament time; and into his office the 
writs of pariiament, with the names of knights and burgesses elected 
thereupon, are to be returned and filed. He hath likewise the ma
king out of all special pardons; and writs of execution upon bonds of 
statute-staple forfeited; which was annexed to this qffice in the r~ign of 
queen Mary, in consideration of his chargeable attendanee. · 

VoL. I. 3 P 
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Clerk rift!te Declarations, An office1· of the court of King's Ben ch, that 
files all declarations in causes the1·e depending, after they are en
grossed, &c. 

Clerk of the D elive1·ies, an officer in the Ta<tver of London , who ex
ercises his offtce in taking of indentures for all stores, ammunition, &c. 
issued from thence. 

Cle1·k of the Errors, clericu s errorum.J In the court of Common 
Pleas, transcribes and certifies into the King's Bench the tenor of the 
recot·ds of the cause or action upon which the writ of error, made by 
the cursitor, is brought there to be heard and determined. The 
Cll'?"k of the En·ors in the King's Bench, likewise transcribes and cer
tifies the records of causes, in that court, into the Exchequer, if 
the cause qf action were by bill; if by original, the Lord Chief Jus
tice certifies the record into th e House of Peers in Parliament, by 
taking the transcript from the CteTk of the Erro1·s, and delivering it to 
the Lord Chancell01·, there to be determined, according to the stats . 
27 Eliz. c. 8. and 3 1 Eliz. c. I. The Clerk of tltt Erro1·s in t!te Ex.: 
chequer also transcribes the records, certified thither out of the King's 
Bench, and prepares them fot· judgment in the court of Exchequer 
Chamber, to be g·iven by the justices of C. B. and barons there . Stats . 
16 Car. II. c. 2. 20 Car. II. c. 4. See tit. Error. 

Cle1·k of the E ssoins, An offtcer belong to the Court of Common 
Pleas, who keeps the essoin 1·olls; and the essoin ?'Oll is a record of 
that court: he has the providing of parchment, and cutting· it out into 
rolls, marking the numbers thereon; and the delivery out of all the 
rolls to evet·y officer of the conrt; the receiving of them again when 
they are written, and the binding and making up the whole bundles 
of every term; which he doth as servant of the Chief Justice . The 
Chief Justice of C. B. is at the charge of the parchment of all the 
rolls, for which he is allowed; as is also the Chief Justice .of B. R . 
besides the penny fot· the seal of every 'Hit of privilege and outlawry, 
the seventh penny taken for the seal of every writ in court under the 
green wax, or petit seal; the said Lord Chief Justices having annex
ed to their offices or places, the custody of the said seals belonging to. 
each court. 

Clerk of the E streats , clericu s extmctorum.J A cle rk or officet• be
longing to the Exchequer, who e very term receives the e.streats out 
of the Lord Treasnrer's Remembrancer's Office, and writes them out 
to be levied for the King: and he makes schedules of such sum s 
est1·eated as are to be clischarg·ed. See tit. Estrea t . 

Cle1·k of the 1-:lanajzer, or H amjw·, An officel· in Chancery, whose 
office is to receive all the money due to the king·, for the seals of char
ters, patents, commissions and writs; as abo fees due to the officers 
tor en rolling and examining the same. He is obliged to attendance on 
the L ord Chance llo l' daily in the term time, and at all times of sealing, 
having with him leath er bags, wherein are put all charters, &c. 
After they .arc sealed, those bags, being sealed up with the Lord 
Chancellor's private seal, are delivered to the Cont1·oller of the Hana
fte?·, who, upon r eceipt of them, enters the efFect of them in a book , 
&c. This hanajzer rq)l'esents what the Romans termedfiscum, which 
contained the e mperor's treasure ; and the Exchequer was anciently so 
called, because in eo 1"econdereute1· hanapi et scutrte ctet eraque -vasa 
gute in censum et tribut um jz er sol-vi solebant; or it may be for that the 
yearly tribute which the ~~es received was in hampers ot· large 
vessels full of money. There~ing an arrear of l01590t. 12s. lld. of ,; 
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several ancient fees and salaries, &c. payable out of this . office ; and 
there being a remainder of 13,698!. Is. lid. of the six-penny stamp 
duty on writs granted for relief of the suitors of the court of chancery; 
it was enacted, by the stat. 23 Geo. II. c. 25. that thereout the 10,590!. 
12s. lld. should be paid to the creditors of this office. That the said 
duty should be made perpetual; and thereout 3,000l. fur annum should 
be paid to the Clerk of the Hanaj1er; that the residue of the 13,698l. l.s. 
lid. should be laid out in government securities, and the interest pa1d 
to the CteTk of the Hanaper, who should pay I ,200!. to the 111aste1· of 
the Rolls. And that in case the revenue of this office, so augmented, 
should be more than sufficient to pay all fees, salaries, &c. the clerk 
should account for the surplus. 

CLerk of tlbe Em·olments, An officer of the Common Pleas, that 
enrols and exemplifies all fines and recoveries, and returns writs of 
entt·y, summons and seisin, &c. . 

Cterk of the Juries, cle1·icus jurato1'Zlm.J An officer belonging to the 
court of Common Pleas, who makes out the writs of habeas corjzora and 
diBtringas, for the appearance of juries; eithet· in that court, or at 
the assises, after the jury or panel is returned upon the venire facias; 
he also enters into the rolls the a.warding of these writs ; and makes 
all the continuances, from the g·oing out of the habeas corjwra until 
the verdict is giv,en. 

C(e1·k of the Market, cle1·icus mercati lzosjzitii regis.] Is an officer of 
the King's house, . to whom it belongs to take charge of the King's 
measures, and keep the standards of them, which are examples of all 
measures throughout the land; as of ells, yards, quarts, gallons, &c. 
and of weights, bushels, &c. And to see that all weig·hts and measures 
in every place be answerable to the said standard: as to which office 
see Fleta, lib. 2. caft. 8, 9, 10. &c. Touching this office1·'s duty, there 
are also divers statutes, as 13 Rich. II. cafz. 4. and 16 Rich. II. c. 3. by 
which every clerk of the market is to have weights and measures with 
him when he makes essay of weights, &c. marked according to the 
standard ; and to seal weights and measures, under penalties. 

The stat. 16 Car. I. c. 19. enacts, That clerks of the market of the 
King's or Prince's household, shall only execute their offices within 
the verge ; and head officers are to act in cm·porations, &c. The· 
clerks of markets have generally power to hold a court, to which end 
they may ·issue out process to sheriffs and bailiffs to bring a jury be
foee them; and give a charge, take presentments of such as keep or 
use false weights and measu!'es; and may set a fine upon the offenders, 
&c. 4 Inst. 274. But if they take any other fee or reward than what 
is allowed by statute, &c. or impose any fines without ·legal trial, 
or otherwise misclemean themselves, th~y shall forfeit Sl. for the first 
offence, lOt. for the second, and 20l. for the thil'd offence, on convic
tion before a justice of peace, &c. The court of the Clerk of the Mar
ket is incident to every fair and ma1·ket in the kingdom, to punish 
misdemeanors therein ; as a court of Pie jw~udre is to determine all 
disputes relating to priv~te ot· civil property. It is the most inferior 
court of criminal jurisdiction in the kingdom. 4 Comm. 275. See 
also stats. 22 Car. II. c. 8. 23 Car. II. c. 12. and tit. Weights and 
Measures. 

Clerk 111arshal of the King's House, An officer that attends the Ma1·-
1Jhal in his court, and records all his proceedings. 

Clerk of t/ze Nichils, or Mlzils, clericJfG nilzilorum.J An officer of 
the court of Eu:c!Jequer, who makes .'!..re'1l of all such sums as are ni· 
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!tiled by the sheriffs upon their estreats of green wax ; and deiive1~ 
the same into the Remembrancer's Office, to have execution done 
upon it for the king. See stat. 5 Rich. II. c. 13. Mhils are issues by
way of fine or amercement. 

Clerk qf the Ordnance, An officer , in the Tower, who registers all 
orders touching the King's ordnance. 

Cle1·k of the Outla~vrie8, clericu8 utlagariarum.] An officer belong· 
ing to the court of Common Pleas, being the servant or deputy to the 
King's Attorney-General, for making out writs of cajzias utlagatum, 
after outlawry; the King's Attorney's name being to every one of 
those writs. 

Cle1·k of the Paj1er Office, An officer in the court of King's Bench, 
that makes up the paper-books of special pleadings and demurrers in 
that court. 

Clerk of the Pajzers, An officer in the Common Pleas; who hath 
the custody of the ftajlers of the warden of the Fleet, enters commit· 
ments and discharges of prisoners, delivers out day-rules, &c. 

Clerk qf a Parish, See tit. Parish Clerk. 
Clerk of the Parliament Rolls, clericus rotulorum ftarliamenti.] An 

officer who records all things done in the high court of parliament, and 
engrosseth them in parchment rolls, for their better preservation to 
posterity ; of these officers there are two, one in the Lords' House, and 
another in the House of Commons. · 

Clerk of the Patents, Or of the letters patent under the great seal of 
England; an office erected 18 Jac. I. 

Clerk of the Peace, clericus jwcis.J An officer belonging to the ses
sions of the peace; .his duty is to read indictments, enrol the proceed· 
ings, and draw the· process; he keeps the counterpart of the inden
ture of arm om· ; records the proclamation of rates for servants' wages; 
has the custody of the register-book of licenses given to badgers of 
con); of persons licensed to kill game, &c. And he registers the estates 
of papists and others not taking the oaths. Also he certifies into the 
King's Bench transcripts of indictments, outlawries, attainders and con· 
victions, had before the justices of peace, within the time limited. 
See tit. Clergy, 'benefit of. And as to his duty respecting Estreats, see_ 
tit. Est1·eats. 

The Custos Rotulorum of the county hath the appointment of the 
elerk of the peace, who may execute his office by deputy, to be ap
'proved of by the Custos Rotulorum, to hold the office during good be
haviour. See stats. 37 Hen. VIII. c. l. I W. t:t JI!I c. 21. 

The following is the form of the oath prescribed by stat. I W. C!J 
M. e. 21. to be taken by the clerk of the peace in open sessions be
fore he enters on his office. 

I C. P. do swear, that I have not [Jzaid] nor ~vi!! jzay any sum or sunr& 
qf money, o1· othe1· reward whatsoever, nor given any bond or other 
assurance to jzay any money, fte or ftrojit, directly or indirectly, to 
any jzerson or jzersons whomsoever for [my J nomination and ajljwint-
ment. 

So helft me God. 

He is also to take the oaths of allegiance, supremacy and abju· 
ration, and perform such requisites as other persons who qualify -for 
offices. 

By stat. 22 Geo. II. c. 46. § 14. no clerk of the peace, or his depu .. 



CLERK. 4.85 

ty, shall act as sl'llicitor, attorney or agent at the sessions where 
he acts as clerk or deputy, on penalty of sot. with treble costs . 

Burn, in his Justice, title Clerk of the Peace, hints how necessary it 
ls that all his fees should be regulated. 

If a Clerk of the peace misdemeans himself, the justices of 
peace in quarte1· sessions have power to discharge him; and .the Cu8-
tos Rotulorum is to choose another, resident in the county, or on his 
default the sessions may appoint one: th_e place is not to be sold, on 
pain of forfeiting double the value of the sum given by each party, 
and disability to enjoy their respective offices, &c. Stat. 1 W. tt M. 
&ess. 1. c. 21. 

Clerk if the Pella, cle1·icus flellis .J A clerk belonging to the Ex· 
clzeqtter, whose office is to enter every teller's bill into a parchment 
roll or skin, called flellis recejlto1·um, and also to make another roll of 
payments, which is termed jlellis exituum; wherein he sets down by 
what warrant the money w:as paid ; mentioned in the stat. 22 & 33 Cm·. 
II. c. 22. 

Clerk of the Petty Bag, clericus jLarv(f bagte.] An officer of the 
court of Chance1·y. There are three of these officers, of whom the 
master of the rolls is the chief. Their qffice is to record the return 
of all inquisitions out of every shire; to make out patents of custom
ers, guagers, controllers, &c. all conge d'eliTes for bishops, the sum
mons of the nobility and burgesses to parliament, commissions direct
ed to knights and others of every shire, for assessing subsidi~s and 
taxes ; all offices found flost mortem are brought to the clerks of the 
petty bag to be filed ; and by them are entered all flleadings of the 
chancery concerning the validity of patents or other things which 
pass the great seal: they' also make forth liberates upou extents of 
statutes staple, and recovery of recognisances forfeited, and all elegits 
upon them ;,and all suits for or against any privileged person are pro
secuted in their office, &c. 

Clerk of the P ipe, clericus flifue.J An officer in the Exchequer who 
having the accounts of debts due to the king, delivered and drawn out 
of the Remembrancer's Offices, charges them down in the great roll, 
and is called Clerk of the Pzjze from the shape of that roll, which is 
put together like a fzijLe; he also writes out warrants to the sheriffs to 
levy the said debts upon the goods and chattels of the debtors; and if 
they ha~e no goods, then he draws them down to the Lord Treasu
rer's Remembrancer, to write estreats against their lands. The an
cient revenue of the crown stands in charge to him, and he sees the 
same answered by the farmers and sheriffs : he makes a charge to all 
sheriffs of their summons of the jlijze, and green wax, and takes care 
it be answered on their accounts. And h~ hath the drawing and en
grossing of all leases of the king's lands; having a secondary and 
several clerks under him. In the reign of King Henry VI. this 
officer was called IngTossator magni Totuli . See stat. 33 Hen. VIII. 
C. _22, I 

Clerk if the Pleas, clericus fllacito?'um.J An officer in the court of 
ExcltequeT, in whose office all the officers of the court, upon special 
privilege belonging unto them, ought to sue or be sued in any action , 
&c. The clerk of the fzleas has under him a great many clerks, wh~ 
are attorneys in all suits commenced or depending in the court of Ex
chequer. 

Cle1·k8 of the Privy Seal, cle?'icus jlrivati sigilli.] These are four 
of the officers which attend the Lord Privy Seal; or if there be no 
Lor~ Privy Seal, the principal Secretary of State ; writing and ma-
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king out all things that are sent by warrant from the Sig11et to the 
Privy Seal, and which are to be passed to the Great Seal; also they 
make out j1rivy seals, upon a special occasion of his majesty's affairs, 
as for loan of money, and the like. He that is now called Lord Privy 
SeaL, seerns to have been in ancient times called Clerk qf the P1·ivy 
Seal; but notwithstanding to have been reckoned in the number of 
the great officers of the realm. Stats. 12 Rich. II. c. 11. 27 Hen. 
VIII. c. II. 

Cle1·k qf the Remembrance, An officer in the Exchequer, who is to sit 
against the clerk of the pipe, to see the discharges made in the pipe, 
&c. Stat. 37 Edw. III. c. 4. The Clerk of the Pipe and Remem
brancer, shall be sworn to make a schedule of persons discharged ii!l 
the1r offices. Stat. 5 Rich. II. st. 1. c. IS. 

Clerk of the Rolls, An officer of the Chancery, that makes search for, 
and copies deeds, offices, &c. · 

Clerk of the Rules, In the court of King's Bench, is he who draws; 
up and enters all the rules and orders made in court; and gives rules 
of course on divers writs : this officer is mentioned in stat. 22 & 23 
Car. II. c. 22. 

Clerk of the Se'tue1·s, An officer belonging to the commissioners of 
se'tue1·s, who writes and records their proceedings, which they transact 
by virtue of their commissions, and the authority given them by stat. 
13 Eliz. c. 9. See tit. Sewe1·s. 

Cle1·k of the Signet, clericus signeti. J An officer continually attend
ant on his Majesty's Principal Secretary, who hath the custody of the 
ftrivy signet, as well for sealing his Majesty's private letters, as such 
grants as pass the King's hand by bill signed; and of these clerks or 
officers there are four that attend in their course, and have their diet 
1:1t the Secretary's table. The fees of the clerk of the signet, and pri
vy seal, an1 limited particularly by statute, with a penalty annexed for, 
taking any thing more. See 27 Hen. VIII. c. 11. 

Clerk of the King's Silver, clericuB argenti regis.] An officer belong
ing to the court of Common Pleas, to whom every fiile is brought after 
it hath passed the office of the custos brevium, and by whom the effect 
of the writ of covenant is entered into a paper-book; according to 
which all the fines of that term are recorded in the r0lls of the court. 
After the king's silver is entered, it is accounted a fine in law, and not 
before. See tit. Fine. 

Clerk of tile Sujzersedeases, An officer belonging to the court of 
Common Pleas, who makes out writs of s1tjzersedeas, upon a defend
ant's appearing to the exigent on an outlawry, whereby the sheriff i& 
forbidden to return the exigent. See tit. Outlawry. 

Clerk of the Treasury, clericus thesaurarii.J An officet' of the Com
mon Pleas, who hath the charge of keeping the records of the court, 
and makes out all the records of Nisi Prius; also he makes all ex
emplifications of records being in the T1·ea8u1·y; and he hath the fees 
due for all searches. He is the servant of the chief justice, and re
moveable at pleasure; whereas all other. officers of the court are for 
life; there is a Secondary, or Under clerk of the Tuasm·y, for assist
ance, who hath some fees and allowances; and likewise an undeT keeft
er, that always keeps one key of the TreaBury door, and the chief 
cleTk of the secondary, another; so that the one cannot come in with
out the other. 

CLe1·k of the King's Great "ftVardrobe, An officer of the King's house
bold, that keeps an account or inventory of all things belonging to the
l'oyal 'tt1ard1·obe. Stat. l Ed'tu. IV. c. I. 

~--...:·L 
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·Clerk of the f!Varrants, cle1·icus 'lvarrantorum.] An officer belonging 
to the Common Pleas' Court, who enters all warrants of attorney for 
plaintiffs and defendants in suits; and enrols deeds of indentmes of 
bargain and sale, which are acknowledged in the court, ~r before any 
judges out of the court. And it is his office to estreat mto the Ex
chequer all issues, fines and amerciaments, which grow due to the 
king in that court, for which he hath a standing fee or allowance. 

CLERONIMUS, An heir. Mon . .llngl. tom. 3. Jz. I 29. 
CLIPPING the Coin. See tit. Coin, JWoney, Tt·eason. 
CLITONES, The eldest, and all the sons of Kings. See the 

chat·ter of King ./Et!teb·ed. Mat. Pa1·is, jlag. 158. Selden's notes 
ujwn EadmeTus. 

CLIVE, CLIFF. The names of places beginning or ending with 
these words, signify a rock, from the old Saxon. 

CLOCKS AND vV A TCHES. Dial-plates and cases not to be export
ed without the movement, stat. 9 & 10. W. Ill. c. 28. § 2. Makers 
shalt engrave their names on clocks and watches, stat. 9 & 10 W. III. 
c. 28. § 2. Penalties on workmen, &c. embezzling materials of clocks and 
watches, stat. 27 Geo. II. c. 7. See tit. Manujactw·e1·s. By stat. 37 
Geo. Ill. c. 108. a duty on clocks and watches was imposed, paya
ble by the proprietors; but this was repealed by 38 Geo. III. c. 40. 

By 38 Geo. III. c. 24. the duty on gold and silver plates, under 24 
Geo. III. st. 2. c. 53. & 37 Geo. III. c. 90. § 16. was repealed so far- as 
related to plate used for watch-cases. 

CLOERE, A prison or dungeon; it is conjectured to be of British 
original; the dungeon or inner prison of WalLingfoTd castle, temjt. 
Hen. II. was called cloere brien, i. e. cm·cer brieni, b'c. Hence seems. 
to come the Lat. cloaca, which was anciently the closest ward or nas
tiest part of the prison; the old cloacerius is interpreted ca1·ceris cus
tos; and the present cloace1·ius, or keeper of a Jakes, is an office in 
some religious houses abroad, imposed on an offending brother, or 
by him chosen o.as an exercise of humility and mortification. Cowel. 

CLOSE ROLLS AND CLOSE vVRITS, Gt·ants of lands, &c. from 
the Crown, are contained in charters or letters jzatent, that is, operi 
letters, lit eras jwtentes, so called because they are not sealed up, but ex• 
posed to open view, with the great seal pendent at the bottom ; and are 
usually addressed by the king to all his subjects at large. And therein 
they differ from other letters of the king, sealed also with his great 
seal, but directed to particular persons, and for particular purposes; 
which, therefore, not being fit for public inspection, a1·e closed up and 
sealed on the outside, and are thereupon called writs close, litera: 
c.lauste ; and are recorded in the close 1~olls, in the same manner as the 
~thers are in the jlatent-1·olls. 2 Comm. 346. 

CLOSH, vVas an unlawful game forbidden by stat. 17 Ed1v. IV. 
e. 3. and 33 Hen. VIII. c. 9. It is said to have been the same with. 
our nine-jzins; and is called closhcayles by stat. 33 Hen. VIll. c. 9 .. 
At this tim~ it is allowed, and called /miles, or skittles. See tit. 
Gaming. 

CLOTH. No cloth made beyond sea shall be brought into the 
king's dominions, on pain of forfeiting the same, and the importers 
to be fat·ther punished. Stat. 12 Ed'lu. III. c. 3. See tit. Manufac
turers, Wool. 

CLOTHIERS, Are to make broad cloths of certain lengths and 
breadths within the lists; and shall cause theit· marks to be woven in 
the cloths, and set a seal of lead thereunto, shewing the true length there
of. Stat. 4 Ed1v. IV. c. 1. 27 Hen. VIII. c. 12. Exposing to sale faulty 
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cloths, are liable to forfeit the same ; and clothiers shall not make use of 
flocks, or other deceitful stuff, in making of broad cloth, under the pe
nalty of st. Stat. 5 & 6 Edw. VI. c. 6. Justices of peace are to appoint 
sea1·chers of cloth yearly, who have power to enter the houses of clo
thiers; and persons opposing them shall forfeit lOt. &c. Stats. 39 Eliz. c. 
20. 4 Jac. I. c. 2. 21 Jac. I. c. 18. All cloth shall be measured at the 
fulling-mill by the master of the mill; who shall make oath before a jus
tice for true measuring; and the millman is to fix a seal of lead to cloths, 
containing· the length and breadth, which shall be a rule of payment for , 
the buyer, &c. Stats. 10 .llnn. c. 16. By stat. 1 Geo. I. c. 15. broad 
cloths must be put into water for proof, and be measured by two ill
different persons chosen by the buyer and seller, &c. And clothiers 
selling cloths before sealed, or not containing the quantity mentioned 
in the seals, incur a forfeiture of the sixth part of the value. Pei·sons 
taking off, or counterfeiting seals, forfeit 20!. By stat. 12 Geo. I. c. 
:a. if any weavers of cloth enter into any combination for advancing 
their wages, or lessening their usual hours of work, or depart before 
the end of their terms agreed, return any work unfinished, &c. they 
shall be committed by two justices of the peace to the house of cor
rection fm three months; and clothiers are to pay thei1· work-people 
their full wages agreed, in money, under the penalty of lOt. &c. In
spectors of mills and tenter-grounds to examine and seal cloths, are 
to be appointed by justices of peace in sessions; and mill men sending 
clothiers any cloths before inspected, forfeit 40s. The inspector to be 
paid by the clothiers 2d. fter cloth. Stat. 13 Geo. I. c. 23. If any 
cloth remaining on the tenters, be stolen in the night, and the same is 
found upon any person, on a justice's warrant to search, such offender 
shall forfeit treble value, leviable by dist1·ess, &c. or be committed to 
gaol for three months; but for a second offence he shall suffer six 
months imprisonment; and for the third offence be transported as a 
felon, &c. Stat. 15 Geo. II. caft. 27. See tit. Draj~e1·y; and more 
particularly tit. Manufacturers, Servants, Wool. 

CLOVE, The two-and-thirtieth part of a wei:gh of cheese, i.e. eight 
pounds. Stat. 9 Hen. VI. c. 8. 

CLOUGH, A word made use of for valley, in Domesday book. 
But among m erchants, it is an allowance for the turn of the scale, on 
~uying goods wholesale by weight. Lex Me1·cat. 

CLONCH. In Staffordshi?·e, upon sinking of a coal-mine, near the 
surface they meet with earth and stone, then with a substance called 
blue clunch, and after that they come to coal. 

CLUT A, Fr. claus.] Shoes, clouted shoes; and most commonly 
horse shoes; it also signifies the streaks of iron or tire with which 
cart-wheels are bound. Consuetud. Dom. de Farend. MS. fat. 16. 
Hence clutarium, or clum·ium, a forge where the claus or iron shoes 
are made. Jll!on . .ling!. tom. 2. jwg. 598. 

CLYPEUS, A shield. Metaphorically, one of a noble family. Cly
jtei jwostrati, a noble family extinct. 1\llat. Paris, 463. 

COACH, currus.] A convenience well known. For the regulating 
of hackney-coaches and chairs in London, there are several statutes, 
viz. 9 .llnn. c. ~3. made perpetual by 3 Geo. I. c. 7. and enlarged as to 
the number of coaches, by 11 Geo. III. c. 24·. 4•2 Geo. III. c. 78. so as 
to make the whole number to be licensed I 100, and enlarged also 
as to ch::tirs, by 10 .linn. c. 19 . and 12 Geo. I. c. 12. making the whole. 
number of those 400. 

The other statutes now in fo1·ce are, 12 .llnn. st. l. c. 14. I Geo. I. E. 

57. 30 G eo. II. c. 22. (See Cart8.) 4 Ge;;, III. c. 36. 7 Geo. III. c. 44. 
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Geo. III. c. 44. 11 Geo. III. c. 24. and 28. 12 Geo. III. c. 49. 24 

Geo. III. st. 2. c. 27. 26 Geo. III. c. 72. 32 Geo. iii. c. 47. See Police. 
STAGE CoACHES. By stats. 28 Geo. III. c. 57. 30 Geo. n.L c. 36. 

46 Geo. III. c. I 3'6. drivers of stage coaches are not to adm~t more 
than one outside passenger on the box, nor more than a cet'tam num
ber on the outside of any part of any stage coach. Several whole
some regulations are made by these acts, but which, like other goon 
laws, are seldom enforced. . 

As to the liability of masters, '&c. of coaches as common earners, 
see tit. Carrier. 

All coaches and carriages kept for pleasure, and all stage-coaches, 
&c. are subject to certain duties under the management of the tax
office. See, for the assessed duties, 43 Geo. III. c. 161. &c. 

COACHMAKERS. The wares of coachmakers shall be searched, 
by persons appointed by the saddlers' company. Stat. 1 Jac. I. c. 22. 
By stats. 25 Geo.III. c. 49. 27 Geo. III. c. 13. every maker of coaches, 
chariots, chaises, &c. must take out annual licenses from the Excise 
Office, and to pay a duty of 20s. for every foUI'-wheeled carriage, and 
l Os. for every two-wheeled carriage, built by them for sale. 

COADJUTOR, Lat.] A fellow-helpet· or assistant; particularly 
applied to one appointed to assist a bishop, being grown old and in
firm, so as not to be able to perform his duty. 

COAL-MINES. Maliciously setting fire to coal-mines, or to any 
delph of coal, is felony. 10 Geo. II. c. 32. § 6. See tit, Black .!let, 
Felony. 

COALS. By stats. 7 .Ed~u. VI. c. 7. 16 & 17 Car. II. c. 2. [made 
perpetual by 7 & 8 Wm. III. c. 36. § 2.] and 17 Geo. II. c. 35. the sack 
of coals is to contain four bushels of dean coals ; and seacoals 
brought into the river Thames, and sold, shall be after the rate of 36 
bushels to the chalclron, and 112 pounds to the hundred, &c. The 
nord mayor and court of aldermen in London, and justices of the peace 
of the several counties, or three of them, are empowered to set the 
price of all the coals to be sold by retail ; and if any person shall re 
fuse to sell for such prices, they may appoint officet·s to enter any 
wharves or places where coals are kept, and cause the coals to be sold 
at the prices appointed. The stat. 12 .llnn. st. 2. c. 17. regulates the 
contents of the coal-bushel, which is to hold one Winchester bushel, and 
onequartofwater. Bystats.9Hen. V.st.l.c.10. 30 Car. II. c. 8. 6&7 
Wm.III.c.IO . 11 Geo.Il. c. 15. 15 Geo. III. c. 27.and31 Geo.III.c.36. 
commissioners are ordained for the measuring and marking of keels, 
and boats, &c. for carrying coals; and vessels carrying coals before mea'
sured and marked, shall be forfeited, &c. For the duties and draw
backs on coals and culm, see stat. 9 & 10 Wm. III. c. 13. 9 .llnn. c. 6. 
22. 28. 8 Geo. I. c. 14. 14 Geo. II. c. 41. 22 Geo. II. c. 37. 31 Geo. II. 
c. 15. 33 Geo. II. c. 15. and 27 Geo. III. c. 32. 

For the duty on coals in London, sec stats. 9 .llnn. c. 22. and 5 Geo. 
I. c. 9. the duties payable undet· which, of 3s. per chaldron, are made 
perpetual by stat. 6 Geo. I. c. 4. § 1. and I Geo. II. st. 2. c. 8. See also 
stat. 27 Geo. III. c. 13. explained as to coals carried coastwise in Scot
land, by· 33 Geo. III. c. 69. as to the Is. duty under stat. 19 Car. II. c. 
3. § 36. 

By stat. 9 .llnn. c. 28. contracts between coal-owners and masters of 
ships, &c. for restraining the buying of coals are void, and the parties 
to fo.t·feit 100l. And selling coals for other sorts than they are, shall 
forfett SOl. Not above fifty laden colliers are to conti,nue in the port 

Vor. . I . 3 Q 
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of Newcastle, f.:fc. And work-people in the mines there, shall not be 
employed who are hired by others, under the penalty of st. 

By stat. 3 Geo. II. c. 26. containing several reg·ulations as to lighter· 
men and coal buyers, and explained by st. 11 Geo. II. c. 15. coal-sacks 
shall be ·sealed and marked at Guildhall, f.:fc. on pain of 20s. Also 
sellers of coals are to keep a lawful bushel, and put three bushels to 
each sack, which bushel and other measures shall be edged with 
iron, and sealed; and using others, or altering them, incurs a forfeit
ure of SOl. &c. The penalties above st. recoverable by action of debt, 
&c. and under that sum before justices of peace. 

The offence of selling coals of a different description from those 
contracted for, upon the stat . 3 Geo. II. c. 26. § 4-. is complete 
in the t:ounty where the coals are delivered, and not where they 
are contracted for, the contract not being for any specific parcel 
of coals, but for a certain quantity of a certain description. But 
though not justly measuring such coals is a local omission of a 
local act, required by the 13th section of the act to be performed at 
the place where the coals are kept for sale, at which place the bushel 
of Queen .1nne is required to be kept and used, for the purpose of 
measuring the coals into sacks of a certain description, in which they 
are to be carried to the buyer ; and therefore the offence is local, and 
must be laid in the county where the coals were put into the sacks 
without having been so justly measured. Butterfield, qui tam, v. Windle 
and anotlzer. 4 East, 385. 

A dealer in coals by the chaldron, who sold to another by the cluil
dron, a certain quantity, as and for 10 clzaldron of coals, jzool measnre, 
without justly measuring the same with the lawful bushel of Queen 
.llnne, is liable to the penalty of 50!. impo~ed by the 13th section of the 
stat. 3 Geo. II. c. 26. upon such defaulters who sell coals by the chal
dron, or lesser quantity, without measuring them. Parish, qui tam, v. 
Thomjzson, E. 43 Geo. III. 3 East, 525. 

By stat. 4 Geo. II. c. 30. owners or masters of ships sl1all not en
hance the price of coals in the river of Thames, by keeping of tum 
in delivering of coals there, under the penalty of lOOl. &c. 

Stat. 13 Geo. II. c. 21. inflicts penalty of treble damages on persons 
damaging· or destroying coal-works. 

See the stat. 6 Geo. III. c. 22. no~u in fo1·ce, as to the loa'rling coal
ships, at Newcastle and Sunderland, in turn, according to lists to be 
made there. 

By the stat. 7 Geo. III. c. 23. explained and amended by 26 Geo. III. 
c. 83. and 38 Geo. IlL c. 56 (toe. f.:f fters.) (in force till June I, 1812. 
See ante.) The Land Coal llfete1·'s Office for London, and between the 
Towe1· and Limehouse-!wle, is established and regulated. And the duty of 
that officer and the labouring coal~meters in measuring coals is ascer
tained. By the same stat. 26 Geo. III. c. 83. further regulations are made 
as to the coal·mete1·s' sacks, which, when sealed, are to be four fee l 
four inches long, and twenty-six inches broad Penalties are imposed on 
the labouring meters and drivers for misbehaviour, and the mode of 
remeasurement settled, if required by tbe consumer. 

Stat. 28 Geo. III. c. 53. was past to inderrmify the London coal
buyers against certain penalties, which they h<ld literally incurred un
der stats. 9 ./inn. c. 28. and 3 Geo. II. c. 26. and also for the purpose 
of putting an end to the Society at the Coal-Exchange, formed to re
gulate (i.e. to monopolize) the trade; subjecting all perso'1s, above 
five in number, entering into covenant or partnerships, to pt-.tishment 
by indictment or information in B. R. 
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A great number of acts, confined in the extent of the ~istrict with
in which they are to operate, (and-therefore classed not m the gene~ 
ral body of statutes, but in the list of local and personal acts,) have 
been from time to time passed to regulate the dealings, and prevent 
the frauds of dealers in coals. 

See 45 Geo. III. c. 128. (continued by subsequent acts,) for allowing 
a certain quantity of coals, &c. to be brought to London by iniand na• 
vigation. 

COAT -ARMOUR, Coat8 of arms were not introduced into seals, 
nor indeed into any other use, till about the reign of Richard tht< 
First, who brought them from the Croisade in the Holy Land; where 
they were , f.irst invented and painted on the shields of the knights, 
to distinguish the variety of persons of every Christian nation who re~ 
sorted thither, and who could not, when clad in complete steel, be 
otherwise known or ascertained. 2 Comm. 306. 

It is the busines~ of the court military, or the court of chivab·y, ac
cording to Sir Matthew Hate, to adjust the right Qf armorial ensigns, 
bearingll, crests, supporters, pennons, &c. and also rights of place ot 
precedence, where the king's patent ot· act of parliament (which can• 
not be overruled by this colJ,rt) have not already determined it. 3 
Comm. 105. 

COCHERINGS, An exaction or tributl!: in Ireland, now reduced ta 
chief rents. See Bonaght. 

COCHINEAL. The importation of eochineal from ports in Spain 
peclared lawful. Stat. 6 Ann. c. 33. Any ,persons may import cwchi
neal into this kingdom, in ships belong·ing to Great Britain, or other 
.:;:ountry in amij:y, from any plac€ whatsoever, by stat. 7 Geo. II. cap. 
18. See tit. Navigation Acts. 

C09KET, cockettum.J A seal belonging to the king's custl'lm
hpuse; or rather a scroll of parchment sealed, and delivered by the 
officers of the custom-house to merchants, as a wanant that their 
merchandises are customed ; which parchment is otherwise called 
liter£ de cocketto, or liter£ testimpniales de coketto. Stat. 11 Hen. VI. 
c. 15. Reg. Orig. 179. 192. See also Mad. Exch. vol. 1. c. 18.. The 
word cockettum ot• cocket, is also taken for the custom-house or office 
where goods to be transported were first entet·ed, and paid their cus
toms, and had a cocket or certificate of discharge ; and cocketta lana 
is wop! du.ly entered and cocketted, or authorized to be transported. 
Mem. in Scac. 23 Edw. i. 

Cocket is likewise used for a sort of measure, Fleta, lib. 2. cap. 9. 
Panis -vero integer quadrantalis frumenti ponderabit umtm cocket et 
dimidium; ami it is made use of for a distinction of bread, in the sta
tute 0f. br~ad and .ale, 51 Hen. III. stat. 1. ord. pro ftistor; where men
tion is made of •waste! b1·ead, cocket bread, bread of treet, and bread of 
~ommon wheat. The waste! bread being what we now call the finest 
/Jread, or French pread ; the cocket bread the second sort of white 
bread; bread of treet, and of common wheat, brown, or household 
~read, ~c. See B1·ead. 

COCKSETU$, A boaj:man, cockswain, or coxon. Co,wel. 
COCULA, A cogue, or little drinking-cup, in form of a small boat, 

-used espedally at sea, and still retained in a cogue [ cag· or kegue J of 
brandy. Thes~ drinking-~ups are also used in taverns to drink new 
sherry, and other white wines which look foul in a glass. 
, CODHCIL, codicill1fs, from codex, a book, a writing.] A schedule, 
~t aupplem~nt to ~ mllJ wh.ere .any thing is omitted which the testa~ 
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tor would add, or where he would explain, alter or retract what he 
hath done. See tit. Will, D<:vise. 

Co-ExECUTORS. See Executors. 
~ COFFEE, TEA, CHocoLATE, and CocoA NuTs. 

The duties on these articles form a branch of the public revenue, 
undet· the head of Cu stoms and Excise; and like all other subjects 
of those jurisdictions, are liable to a variety of penal regulations by 
acts of parliament, necessary to prevent the numerous ft·auds and eva
sions daily endeavoured to be practised, to the impoverishment of 
government, and the injury of the fair trader. See tit. Excise, Cus
tom8, and also tit. Navigation Acts. 

COFRA, A coffer, chest, or trunk. Munimenta Hosjzit. SS. Trinit. 
de P ontr:fracto, MS. fol. 50. 

COFFERER OF THE KING'S HOUSEHOLD, Is a principal offi 
cer of the king's house, next under the controller, who, in the count
ing-house, and elsewhere, hath a special charge and oversight of 
other officers of the household, to all which he pays their wages. 
This officer passes his accounts in the Exchequer. See stat. 39 Eliz. 
c. 7. 

COGGLE, A small fishing boat upon the coasts of Yorkshire; and 
cogs, ( cogones,) are a kind of little ships or vessels used in the rivers 
Ouse and Humber, stat. 23 Hen. VIII. c. 18. See Mat. Paris, anno 
1066. And hence the cogmen , boatmen or seamen, who, after ship
wreck or losses by sea, travelled and wandered about to defraud the 
p eople by begging and stealing, till they were restrained by divers 
good laws. Du Fresne. 

COGNATI, Relations by the mother, as the agnati are relations by 
t he father. 

COGNATION£, A wt·it of Cousenage. See Cosenage. 
COGNISANCE, or cognizance, Fr. connusaunce, Lat. cognitio.J Is 

used diversely in otll' law; sometimes for an acknowledgment of a 
fine. See tit. .Fine. In replevin, cognisance, or conusance, is the an
swer given by a defendant, who hath acted as bailiff, 15c. to another, 
in making a distress. See tit. Distress , Rej1levin. • 

The most usual sense in which this term is now used, is relative to 
the claim of Cognisan ce of P leas . This is a privilege granted by the 

. king to a city ot· town, to hold plea of all contracts, &c. within the li
ber~y of the franchise ; and when any man is impleaded for such mat
t et·s in the courts of Westminster, the mayor, &c. of such franchise 
may ask cognisance of the plea, and demand that it shall be determin
ed before them ; but if the comts at Westminster are possessed of 
t he plea before cognisance be demanded, it is then too late. Term s 
de Ley. See stats. 9 Hen. IV. c. 5. 8 Hen. VI. c. 26. 3 Comm. 298. 
4 Comm. 277. See tit. Pleading. 

Cognisance of Pleas extends not to assises ; and when granted, the 
original shall not be removed. It lies not in a quare imjzedit, for they 
cannot write to the bishop, nor of a plea out of the county court, 
which cannot award a resummons, &c. J enk. Cent. 31. 34. This 
cognisance shall be demanded the first day ; and if the demandant in 
a· plea of land countet,p!eads the ft·anchisc, and the tenant joins wi~h 
the claim of the franchise, and it is found against the franchise, the 
demandant shall recover the land; but if it be found against the de -
mandant, the writ shall abate. Ibid. 18. · 

There are three sorts qfinJerior jurisdictions, one whereof is tenere 
jzlac'ita, and this is the lowest sort ; for it is onfy a concurrent juris
diction, and the party may sue there, or fu the king's courts, if h6 
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\vill: .. i"he second is conusance qf j1leas, and by this a right is vested 
in the lord of the franchise to hold the plea, and he is the only person 
who can take advantage of it. The third sort is an exempt jurisdic
tion, as where the king grants to a great city, that the inhabitants 
thereof shall be sued within their city, and not elsewhere ; this grant 
may be pleaded to the jurisdiction of the court Qf K. B. if there be a 
court within that city which can hold plea of the cause, and nobody 
can take advantage qf this jzri<Jilege but a defendant; for if he will 
bring certiorm·i, that will remove the cause, but he may waive it if he 
'lvill, so that the privilege is only fo1· his benefit. 3 Salk. 79, 80. jzl. 
4. Hit. 1 Ann. B. R. C1·osse v. Smith. 

King Henry VIII. by letters j1atent of the 14th of his reign, and 
confirmed by parliament, gmnted to the University of Oxford conusance 
of ftleas, in which a scholar or servant of a college should be 'pm·ty, ita 
guod justiciarii de utroque banco se non int1·omittant. An attorney qf 
C. B. sued a scholar in C. B. for battery. By the court, this general 
grant does not extend to take away the special privilege of any court 
without special words. Lit. Rejz. 304. Mich. 5. C. C. B. Oxford 
(University's) Case. 

If a scholar of Oxfo1·d or Camb1·idge be sued in chancery for a sj1ecia{ 
jterformance of a contract to lease lands in Middlesex, the University 
shall not have consusance, because they cannot sequester the lands. 
-Gilb. Hist. of C. P. 194. cites 2 Vent. 368. 

Conusance must be demanded before an imparlance, and the same· 
term the 'Writ is returnable, a.{te1· the defendant ajzjzears; because, till he 
:appears, there is no cause in court, otherwise there would be a delay 
of justke ; for if after imparlance, when the defendant has a day al
ready allowed him, he would have two days, since when the conusance 
is allowed, the franchise prefixes a day to both parties to appear be
fore them; and it is the lord's laches if he does not come soon enough 
not to delay the parties. Gilb. Hist. of C. P. 196. 

Conusance was granted to the University of Oxfo?·d, (no cause being 
shown to the contrary,) in Easte1· Term, 9 Geo. II. in the case of 
Woodcocke and Brooke. Hard~u. 241. See further, under tit. Courts of 
the University. 

Cognisance also signifies the badge of a waterman or servant, whicl1 
is usually the giver's crest, whereby he is known to belong to tlus 
or that nobleman or gentleman. Diet. 

COGNISOR AND COGNISEE. Cognisor, is he that passeth or ac
knowledgeth a fine of lands or tenements to another; and cognise~t 
is he to whom the fine of the said lands, &c. is acknowledged. Stat. 
32 Hen. VIII. c. 5. 

Cognition, Is th,e process, whereby molestation is determined. Scotch 
Diet. 

COGNITIONES, Ensigns and arms, or a military coat painted with 
arms. Mat. Paris, 1250 . 
. COGNITIONIBUS MITTENDIS, A writ to one of the king's jus

tices of the Common Pleas, or other that hath power to take a fine, 
who, having taken the fine, defers to certify it, commanding him to 
certify it. Reg. Orig. 68. 

COGNOVIT ACTIONEM, Is where a defendant ackno•wledges ot· · 
confesses the plaintiff's cause against him to be just and true; and 
before or after issue, suffers judgment to be entered against him with
out trial. And here the confession generally extends no further than 
to what is contained in the declaration ; but if the defendant will cow
fess more, he may. l Roll. 929. Hob. 178. 
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COGWARE, Is s;1id to be a sort of coarse cloths, made in divers 
})arts of England, of which mention is made in the stat. 13 Rich. ll~ 
.caft. 10 • 
. COHUAGIUM, A tribute paid by those who met promiscuously in 
.the market ot· fair; chouq_ signifying a promiscuous multitude of men 
in a fair or market. Quieti ab omni thelonio, ftaasagio, ftontagio, cohua· 
gio, pallagio, b'c. Du Cange. 

COIF, coifa.J A title given to serjeants at law, who are ·called 
Serjc·ants of the Coif, fl'orn the lawn coif they wear on their heads un• 
der their caps, when they are ct·eated. The use of it was anciently 
to cover tonsuram clericalem, otherwise called corona cler;calis; because 
the crown of the head was close shaved, and a border of hair left 
round the lower part, which made it look like a crown. Blount. See 
tit. Clerk, 

COiN, cuna jzecunia.J Seems to come from the Fr. coign, i.e. an·. 
gulus, a corner, whence it has been held, that the ancientest sort of 
coin was square with corners, and not round as it now is. It is any 
sort of money coined. Cromft. Jurisd. 220. Coin is a word collective, 
which contains in it all manner of the several stamps and species of 
money in any kingdom ; and this is one of the royal prerogatives 
belonging to every sovereign prince, that he alone in his own domi· 
n1ons may order and dispose the quantity, value, and fashion of his 
coin. But the coin of one king is not current in the kingdom of an· 
other, unless it be at great loss ; though our ki,ng by his prerogative 
may make any foreign coin lawful money of England at his plea· 
sut·e, by proclamation. Terms de Ley. If a man binds himself by 
bond to pay one hundred pounds of lawful money of G1·eat Britain, 
and the person bound, the obligor, pays the obligee the money in 
French, Sjwnish, or other coin, made current either by act of parlia
ment or the king's proclamation, the obligation will be well performed. 
Co. Lit. 207. But it is said a payment in farthings is not a good pay· 
ment. 2 Inst. 517. See ftost. 

'Vhen a person has accepted of money in payment from another, 
and put the same into his purse, it is at his pet·il after his allowance; 
and he shall not then take exception to it as bad-, notwithstandin-g he 
presently reviews it. Terms de Ley. 

Of Offences relating to the Coin. 

T .wo offences respecting the cajn, are made t1·eason by the stat. 25 
Ed~v. III. c. 2. These are, the actual counterfeiting the gold and silver 
coin of this kingdom ; or the imftortin$ such counterfeit money with 
an intent to utter it, knowing it to be false. But these not being 
fOund sufficient to restrain the evil practices · of coiners and false mo· 
neyers, other statutes have been since made fot;· that pl!l.rpose. 

By stat. 1 M st. 2. c. 6. if any person shall falsely forge or corm· 
terfeit any such kind of coin of gold or silver, as is not the proper 
coin of this realm, but shall be current within this realm by c"msent of 
the crown ·; such offence shall be deemed high treason. And by stat. 
1 & 2 P. b' M c. 11. if any person do bring into this realm such false 
or counterfeit foreign money, being current here, -knowing the same 
to be false, with intent to utter the same in payment, they shall be 
deemed offenders in high treason. The nwney, referred to in these 
statutes, must 'be such as 'is absolutely current here, in all payments, 
by the king's proclamation; of which th.ere is none at present, Por~ 
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tugal money being only taken by consent, as approaching the nearest 
to our standard, and falling in well enough with our divisions of 
money into pounds and shillings ; therefore to counterfeit that is not 
high treason, but another inferior offence; but see as to counterfeit
ing Sftanisll dollars, made ctll'rent coin, 44 Geo.lll. c. 71. and 45 Geo. III. 
c. 42. by which persons counterfeiting dollars, or tokens issued by Banks 
of England or Ireland, are declared guilty of felony, and may be transport• 
ed for seven years. So bringing the same into the kingdom counterfeited. 
Persons vending and uttering the same, shall suffer for first offence 
six months imprisonment, and second offence two years; third of
fence, transportation. 

Clipping or defacing the genuine cob was not hitherto included in 
these statutes; but by stat. 5 Eliz. c. 11. clipping, washing, 1·ounding, 
or filing for wicked gains' sake, any of the money of this realm, or 
vthet· money suffered to be current here, shall be adjudged high 
treason; and by stat. 18 Eliz. c. 1. the same species of ofl'ence is de
scribed in other more general words ; viz. impairing, diminishing, 
falsifying, scaling, and lightening, are made liable to the same pe• 
nalties. 

By stat. 8 & 9 Wm. III. c. 26. (made perpetual by 7 Ann. c. 25.) 
whoever, without proper authority, shall knowingly make or mend, or 
assist in so doing, or shall buy, sell, conceal, hide, 011 knowingly have 
in his possession any implements of coinage specified in the act, or 
other too1s or instruments propel' only for the coinage of money ; or 
shall convey the same out of .the king's mint; he, together with his 
counsellors, procurers, aiders, and abettors, shall be guilty of high 
treason, which is much the severest branch of the coinage law. The 
statute farther enacts, that to mark any coin on the edges with letters, 
m otherwise, in imitation of those used in the mint; or to colour, 
gild, or case over any coin resembling the current coin, or even 
round blanks of base metal, shall be construed high treason. But all 
prosecutions on this act are to be commenced within three. months 
after the commission of the offence ; except those for making or 
mending any coining tool or instrument, or for the making letters ori 
mo.ney round the edges ; which are directed to be commenced within 
6ix months after the offence committed. See stat. 7 Ann. c. 25. 

And, lastly, by stat. 15 & 16 Geo. II. c. 28. if any person colours or 
alters any shilling or sixpence, either lawful or counterfeit, to make 
them respectively resemble a guinea or half guinea; or any half
penny or farthing, to make them respectively resemble a shilling or 
sixpence ; this is also high treason ; but the offender shall be par
t.loned, in case (being out of prison) he discovers and convicts two 
t'lther offenders of the same kind. 

Offences relating to the coin, not amounting to treason, and under 
which may be ranked some inferior misdemeanors not amounting to 
felony, are thus declared by a series of statutes, here recited in the 
order of time. By stat. 27 Edw. I. c. 3. none shall bring pollards 
and crockards (which were foreign coins of base meta) into the 
:realm, on pain of forfeiture of life and goods. By stat. 9 Edw. III. 
8t. 2. no sterling money shall be melted down, upon pain of forfeiture 
thereof. By stat. 17 Edw. III. none shall be so hardy to bring false 
and ill money into the realm, on pain of forfeiture of life and mem
bers of the persons importing, and the searchers permitting such im
portation. By stat. 3 Hen. V. st. I. to make, coin, buy, or bring into 
the realm any gally-halfpence, suskins, . ot· dotkins, in order to utter 
them, is felony; and knowingly to receive or pay them, or blanks, 
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(stat. 2 Hen. VI. c. 9.) incurs a forfeiture of a hundred shillings. By 
stat. 14 Eliz. c. 3. such as forge any foreign coin, although it be not 
made current here by proclamation, shall (with their aiders and abet
tors) be guilty of misprision of treason. See tit. Misjn·ision. By 
stat. I 3 & 14 Car. II. c. 31. the offence of melting down any current 
silver money shal1 be punished with forfeiture of the same, and also 
the double value ; and the offender, if a freeman of any town, shall be 
disfranchised ; if not, shall suffer six months' imprisonment. By stat. 
6 &. 7 Wm. III. c. 17. if any person buys or sells, or knowingly has in 
his custody, any clippings or filings of the coin, he shall forfeit the 
same and 500!. one moiety to the king, and the other to the in
former i and be branded in the cheek with the letter R. [But see 
tit. Clergy.] By stat. 8 & 9 Wm. III. c. 26. no person shall blanch, or 
whiten, copper for sale, (which makes it resemble silver,) nor buy or 
sell, or offer for sale, any malleable composition, which shall be hea
vier than silver, and look, touch, and .wear like gold, but beneath the 
standard; nor shall any person receive or pay at a less rate than it 
imports to be of, (which demonstrates a consciousness of its baseness, 
and a fraudulent design,) any counterfeit or diminished milled mon.ey 
of this kin,gdom, not being cut in pieces; an operation which is ex
pressly dil·ected to be performed when any such money shall be pro
duced in evidence, and which any person, to whom any gold or silver 
money is tendered, is empowered (by stats. 9 & 10 Wm. III. c. 21. 
13 Geo. III. c~ 71. and 14 Geo. III. c. 70.) to perform at his own ha
zard; and the officers of the Exchequer, and the receivers-general of 
the taxes, are particularly required to perform; and all such persons 
so blanching, selling, &c. shall be guilty of felony, and may be prose
cuted _for the same at any time within three months ,after the. offence 
committed. · 

But these precaBtions not being found sufficient to prevent the ut
tering of false or diminished money, which was only a misdemeanor at 
common law, it is enacted by stats. 15 & 16 Geo. II. c. ,28. that if any 
person shall utter ot· tender in payment any counterfeit coin, knowing 
it to be so, he shall for the first offence be imprisoned six months, 
and find sureties for his good behaviour for six months more; for the 
second offence shall be imprisoned two years, and find sureties for two 
years longer; and for the third offence, shall be guilty of felony with
out benefit of clergy. Also if a person knowingly tenders in payment 
any counterfeit money, and at the same time has more in his custo
dy ; or shall, within ten days after, knowingly tender other false mo
I1ey; he shall be deemed a common utterer of counterfeit money, and 
shall for the first offence be imprisoned one year, and find sut·eties 
for his good behaviom two years longer ; aiJd for the second be guilty 
of felony without benefit of clergy. By the same statute it is also 
enacted, that if any person counterfeits the cojzjler coin, he shall suf
fer two years' imprisonment, and find sureties for two years more. 

By stat. l I Geo. III. c. 40. persons counterfeiting coftjzer halfpence 
ot· farthings, with their abettors; or buying, selling, receiving or put
ting off any counterfeit copper money, (not being cut in pieces or 
melted down,) at a less value than it imports to be of, shall be guilty 
of single felony. And by stat. 14 Geo. III. c. 42·. (made perpetual 
by 39 Geo. III. c. 75.) if any quantity of money exceeding · the sum of 
five pounds, being or purpot·ting to be the silver coin of this realm, but 
below the standard of the mint in weight or fineness, shall be imported 
into Great Britain or Ireland, the same shall be forfeited, in equal 
moieties, to the crown and prosecutor. 
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'8y 43 Geo. III. c. 139. counterfeiting foreign copper coin, &c. is 
punishable by imprisonment; and for second offence, transportation ; 
~nd houses of suspected persons may be searched, and counterfeited 
coin seized, &c. 
_ The coining of money is in ~ll states the act of the sovereign jwwer; 

that its value may be known on inspection. And with regard to 
coinage in general, there are three things to be considered therein ; 
the materials, the impl'ession, and the denomination. vVith regard 
to the materials, Sir Edward Coke lays it down (2 Inst. 577.) that the 
money of England must either be of gold or silver ; and none other· 
was ever issued by the royal authority till 1672, when copper farthings 
and halfpence were coined by Cha1·les II. and ordet·ed by proclama
tion to be current in all payments, under the value_ of sixpence, and 
11ot otherwise. But this copper coin is not upon the same footing 
with the other in many respects, particularly with regard to the of
fence of counterfeiting it, as has been already noticed. And as to the· 
silver coin, it was enacted by stat. 14 Geo. III. c. 42. that no tender of 
payment in silver money, exceeding twenty-five pounds at one time) 
shall be a sufficient tender in law for more than its value by weight, 
at the rate of 5s. 2d. an ounce. This was a clause in a temporary act, 
which was continued till 1783, since which time it does riot appear to 
have been revived. 

As to the imftression, the stamping thereof is the unquestionable 
prerogative of the Crown; for though divers bishops and monasteries 
had formerly the privilege of coining money, yet, as Sir Matthew Hale 
observes, (1 Hist. P. C. 191.) this was usually done by speciaL grant 
from the king, or by prescription, which supposes one; · and there- · 
fore was derived from, and not in derogation of, the royal preroga
tive. Besides that they had only the profit of the coinage, and the 
power of instituting either the impression or denomination ; but had 
usually the stamp sent them from the Exchequer. 

The denomination, or the value for which the coin is to pass cui·
rent, is likeV\ris~ in the breast of the king; and if any unusual pieces . 
are coined, that value must be ascertained by proclamation. . In ot·clel' 
to fix the value, the weight and the fineness of the metal are to be taken 
into consideration together. When a given weight of gold or· silver 
is of a given fineness, it is then of the true standard, and called E<>ter- · 
ling or sterling metal; a name for which there are various reasons 
given, but none of them entirely satisfactory. See Sftelm. Gloss. 203. 
Du Fresne, 3. 165. The most plausible opinion seems to be that adopt- • 
ed by those two etymologists, that the name was derived from the 
Esterlings or Easterlings, as those Saxons were anciently called who 
inhabited that district of Germany now occupied by the Hansto~vns 
:and their appendages; the earliest traders in modern Eurojw. Of this 
sterling or esteding· metal, all the coin of the kingdom mt1st be made, 
by stat. 25 Edw. III. c. 13. ·So that the king's prerogative seemeth 
110t to extend to the debasing or enhancing the value of the coin, be
low or above the sterling value; 2 Inst. 577. though Sir Matthew 
Hale ( 1 Hale's P. C. 194.) appears to be of another opinion. The 
king may also, by his proclamation, legitimate foreign coin, and make · 
it current here; declaring at what value it shall be taken in payments. 
I Hale's P. C. 197. But this it seems ought to be by comparison 
with the standard of our own coin, otherwise the consent of parliament · 
will be necessary. ,The king may also at any time decry) or q·y_down 
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any coin of the kingdom, and make it no longct• cm·rent. 1 Hale'& 
P. C. 197. 

This standard hath been ft·equently varied in former times ; hut 
hath for many years past been thus invariably settled. The pound 
troy of gold, consisting· of twenty-two carats (or 24th parts) fine, and 
t_wo of alloy, is divided into forty-four guineas and a half of the present 
value of 2ls. each. And the pound troy of silver, consisting of eleven 
ounces and two penny weights tine, and eighteen pennyweights alloy, 
is divided into sixty-two shillings. See Folkes on English Coins. 

In the 7th year of King William III. an act was made for calling in 
all the old coin of the kingdom, and to melt it down and recoin it; 
the deficiencies whereof were to be made good at the public charge ; 
and in every hundred pound coined, 4·01. was to be shillings, and 101. 
sixpences, under certain penalties . 

Persons bringing plate to the Mint to be coined, were to have the 
same weight of money delivered out as an encouragement ; and re
ceivers-general of taxes, &c. were to receive money at a large rate per 
ounce. Our guineas have been raised and fallen, as money has been 
scarce or plenty, several times by statute; and anno 3 Gco. I. guineas 
were v;alued at 2ls. at which they now pass. 

A duty of lOs. per ton was imposed on wine, beer, and brandy im
ported, called the comage duty, granted for the expense of the king's 
coinage, but not to exceed 3,0001. per annum. Stat. 18 Car. II. cajl. 
5. This duty for coinage hath been continued and advanced, from 
time to time by divers statutes; and by stat. 27 Geo. II. c. 1 I. (ex
plained by stat. 27 Geo. III. c. 13. § 64.~ the treasury is to apply 15,000!. 
a year to the expenses of the mints m England and Scotland. Stat. 
1.4 Geo. III. c. 92. regulates the stamping of money-~ueights, the fee s 
for which are settled by stat. 15 Geo. III. c. 30. at 1d. for every 12 
weights. ' 

COLIBERTS, coliberti.] Were tenants in socage; and particular
ly such villeins as were manumitted or made freemen. Domesday . 
But they had not an absolute freedom ; for though they were better 
than servants, yet they had superior lords, to whom they paid certain 
duties, and in that respect they might be called servants, though they 
were of middle condition, between freemen and set·vants. Libertate 
caren[l colibertus dicitur esse. Du Cange. 

COLLATERAL, collateralis.] From the Lat. literate, sideways1 Ol' 

that which hangeth by the side, not direct : as collateral assurance is 
that which is made over and above the deed itself; collateral security 
is whet·e a deed is made of other land, besides those granted by the 
deed of mortgage ; and if a man covenants with anothe1·, and enters 
into bond for performance of his covenant, the bond is a collateral as
surance, because it is extel'11al, and without the natut·e and essence of 
the covenant. If a man hath liberty to pitch booths or standings for 
a fait· or market, in another person's ground, it is collateral to the 
ground. The private woods of a common person, within a forest, may 
not be cut down without the king's license; it being a prerogative 
collate?·al to the soil. And to be subject to the feeding of the king's 
deer, is collateral to the soil of a forest. Cromft. Jurisd. 185. Mam:.~. 
ft. 66. 

CoLLATERAL. CoNSANGUINITY or KINDRED. Colfateral relations 
agree with the lineal in this, that they descend from the same stock or 
ancestor; but differ in this, that they do not descend from each other. 
Collateral kinsmen, therefore, are such as lineally spring from one and 

·the same ancestor, '\vho is the stirjls or root, the stifles, trunk, or com-
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mon stock, from whence these relations are branched out. Z Comm. 
204. See tit. Descent. 

CoLLATERAL DESCENT, and CoLLATERAL WARRANTY. See De• 
l!Cent and Wa1·ranty. 

CoLLATERAL IssuE, Is where a criminal convict pleads any matter, 
allowed by law, in bar of execution, as ftregnancy, the king's jlardon, 
an act of grace, or diversity of fzerson, viz. that he or she is not the 
same that was attainted, &c. whereon issue is taken, which issue is to 
be tried, by a jury, instanth·. 

COLLATIO BONORUM, Is in law where a portion or money 
advanced by the father to a son or daughter, is brought into hotchftot, 
in order to have an equal distributary share of his personal estate, at 
his death, according to the intent of the stat. 22 & 23 Car. II. c. 10 • 
.11.br. Cas. Eq. fl. 254. See tit. Hotchfwt, E:z:ecutor. 

COLLATION To A BENEFICE, collatio. bentjicii.J Signifies the 
bestowing of a bentjice by the bishop, or other ordinary, when he hath 
right of patronage. See tit . .!ldvo~vson. , 

CoLLATIONE FACTA UNI POST MoRTEM ALTERrus, A writ directed 
t o the Justices of the Common Pleas, commanding them to issue their 
writ to the bishop, for the admission of a clerk in the place of anot!1er 
presented by the king; who died during the suit between the kmg 
and the bishop's clerk; for judgment once passed for the king's cle!'k, 
and he dying before admittance, the king may bestow his presentatwn 
on anothet·. Reg. Orig. 31. 

CoLLATIONE HERE!IHTAGII, A writ whereby the king conferred 
the keeping of a hermitage upon a clerk. R eg. 01'ig. 303. 308. 

COLLATION oF SEALS. This was when upon the same label; 
one seal was set on the back or reverse of the other. 

COLLATIVE ADVOWSONS. See tit . . lfdvowson. 
COLLECTORS, Of money due to the king. Stat. 20 Car. II. See 

Receivers. 
COLLEGE, collegium.] A particular corporation, company or socie

ty of men, having certain privileges founded by the king's. license ; 
and for colleges in reputation, see 4 Ref!. 106. 108. 

The establishment of Colleges or Universities, is a remarkable ::£ra 
in literary history. The schools in Cathedrals and Monasteries con
fined themselves chiefly to the teaching of grammar. There were 
only one or two masters employed in that office. But in colleges, 
professors were appointed to teach all the differept parts of sci·ence. 
The first obscure mention of academical degrees in the University 
of Paris, (from which the other Universities in Eurofte have borrow
ed most of their customs and institutions,) occurs .11.. D. 1215. Vide 
Roberts .. Hist. Emjl. C. V. I v. 323. 

See the power of visitors of Colleges well explained in Dr. fVatker's 
case. Hardw. 212. See further, tit. Corjwrations, Leases, Univer
siti e . 

COLLEGIATE CHURCH, Is that which consists of a Dean and 
secular canons; or mot·e largely, it is a church built and endowed for 
a society, or body corporate, of a dean or other president, and secu
lar priests, as canons or prebendaries in the said church. There 
were many of these societies distinguished from the religious or regu· 
Iars, before the reformation; and some are established at thi& time ; 
as Westminster, Windsor, Winchester, South•!Velt, Manchester, t!tc. 
See tit. Chajtte1·, D ean. 

COLLIGENDUM BONA DEFUNCTI, (Letters ad.) In defect 
of representatives and creditors to administer to an intesttJ.te, &c. the 
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ordinary may con1mit administration to such discreet person as he 
approves of, or grant him these letters, to collect the goods of the de
ceased, which neither make him executor nor administrator ; his o·nJy 
business being to keep the goods in his safe custody, and to do other 
acts for the benefit of such as are entitled to the property of the de
ceased. 2 Comm. 505. See tit. Executor. 

COLLOQUIUM, a colloquendo.J A talking together, or affirming of 
a thing laid in declarations for words in actions of slander, &c. Mod. 
Cas. 203. Cartlu:w, 90. 

COLLUSION, collusio.J Is a deceitful agreement or contract be
tween two o1· more persons, for the one to bring an action against the 
other, to some evil purpose, as to defraud a third person of his right, 
&c. This collusion is either apparent, when it shows itse lf on the 
face of the act; or, which is more common, it is secret, where done 
in the dark, or covered over with a show of honesty. And it is a 
thing the Jaw abhors; wherefore, when found, it makes void all 
things dependent upon the same, though otherwise in themselves 
good. Co. Lit. 109. 360. Plowd. 54. Collusion may sometimes be 
tried in the same action wherein the covin is, and sometimes in an
other action, as for lands aliened in mortmain by a quale jus; and where 
it is apparent there needs no proof of it, but when it is secret it must 
be proved by witnesses, and found by a jmy like other matters of fact. 
9 Rejz. 33. The statute of liVestm. 2. 13 Ed-w. I. c. 33. gives the writ 
quale jus, and inquiry in these cases ; and there are several other sta
tutes relating to .deeds, made by collusion and fraud. T he cases par
ticularly mentioned by the statute of Westm. 2. are of qum·e impedit, 
assise, 0'c. which one corporation brings against another, with intent 
to recover the Janel or advowson, fo1· wh~ch the writ is brought, held 
in mortmain, ~c. See tit. FTaud. 

COLONIES. See tit. Plantation. ~ 
COLONUS, A husbandman or villager, who was bound to pay 

yearly a certain .tribute; or at certain times in the ·year to plough 
some part of the lord's lands. And from hence comes the word 
Clown. 

COLOUR, colo•·.] Signifies a probable plea, but which is in fact 
false; and hath this end, to draw the trial of the cause from the jury 
to the judg·es; and therefore colour ought to be matter in law, or doubt-
ful to the jury. . 

It is a rule in pleading, that no man be' allowed to plead, specially, 
such a plea as amounts only to the general issue ; but in such case 
he shall be driven to plead the general issue in terms, whereby the 
whole question is referred to a jury. But if a defendant, in an assise 
or action of trespass, be desirous to refer the validity of his title to 
the court rather' than the jmy, he may state' his title specially, and at 
the same time give cqlour to the plaintiff, 01' suppose him to have an 
appearance or colour of title, bad indeed in point of law, but of which 
the jury are not competent judges. As ·if his own true ti tle be that 
he claims by feoffment with livery [;·om A. by force of which he en
tered on the lands in question, he cannot plead this by itself, as this 
plea amounts to no more than the general issue. But he may allege 
this specially, provided he goes farther, and says, that the plaintiff 
claiming by colou1· of a prior deed of feoffment, without livery, en
tered, upon whom he entered ; and may then refer himself to the 
judgment of the court, which of the two titles is the best in point of
law. Docto1· t7 Stud. 2. c. 53. · 
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·E very colour ought to have these qualities following: l. It is to 
be doubtful to the lay gens, as in case of a deed of feoffment pleaded, 
and it is a doubt whether the land passeth by the feoffment, without 
livery, or not. 2. Colour ought to have continuance, though it wants 
effect. 3. It should be such colour, that, if it were effectual, would 
maintain tl\e natUt·e of the action; as in assise, to give colour of free
hold, &c. 10 R ejz. 88. 90. a. 91. Colour must be such a thing, which 
is a good colour of title, and yet is not any title. Cro. Jac. 122. If a 
man justifies his entry for such a cause as binds the plaintiff or his 
heirs for ever, he shall not give any colour; but if he pleads- a descent 
in bar, he must give colour, because this binds the possession, and not 
the right ; so that wh_en the matter of the plea bars the plaintiff of his 
right, no colour must be given. When the defendant entitles himself by 
t he plaintiff; where a person pleads to the writ, or to the action of the 
writ; he who justifies for tithes, or where the defendant justifies as 
servant; in all these cases no colour ought to be given. 10 Reft. 91. 
Lutw. 1343. "Vhere the defendant doth not make a special title to 
himself, or any other, he ought to give colour to the plaintiff. Cro. 
Eliz. 76. In trespass for taking and carrying away twenty loads of 
wood, &c . the defendant says, that A . B. was possessed of them, ut de 
bonis• jzrojzriis, and that the plaintiff claiming them by coloU1· of a deed 
after made, tQ9k them, and the defendant retook them; and adjudged
that the colour given to the plaintiff, makes a good title to him, and 
confesseth th~ interest in him. 1 Lil. Abr. 275. See tit. Pleading. 

COLOUR OF OFFICE, colo1· officii.] Is when an act is evilly done 
by the countenance of an office ; and always taken in the worst sense, 
being grounded upon cmTuption, to which the office is a shadow and 
colour. Plo'lud. Comment. 64.. See Bribery, Extortion. 

COLPICES, coljzicium, colj1iciis.] . Young poles, which being cut 
down, make .levers or lifters; and in Wa1·wickshire, they are called 
coljzices to this . day. Blount. 

COLPO, A small wax candle, a cojzo de cere. Hoveden says, that 
when the King of Scots came to the English cO'urt, as long as he staid 
there, he had every day, De liberatione triginta sol. et duodecim vas
sellas dominicos, et quadmginta grossos longos colpones de dominica can
dela ugis, l?'c. anna 1194. 

COMBARONES, The fello>': barons, or commonalty of the Cinque 
Ports. Placit. temjz. Ed'lu. I. & Edw. II. But the t1tle of Barons of 
t he Cinque Ports is now given to their representatives in parliament ; 
and the word combaron is used for a fellow member, the baron and his 
combaron. See tit. Parliament. 

COMBATERRJE, from Sax. cumbe, Brit. kum, Eng. comb.] A val
ley or low piece of ground or place between two hills; which is still 
so called in Devonshire and Cornwall. Hence many villages in other 
parts of England have their names of comb, as Wickcomb, ttc. from 
t-heir situation. Kennet's Gloss. 

COMBAT, T1·ial by. See Bat tel. 
COMBINATIONS, To do unlawful acts, are punishable before the 

u nlawful act is executed. This is to prevent the consequence of com
binations and conspiracies, &c. 9 Rejz. 57. See tit. Cvnfederacy, Con
sjliracy. 

COMBUSTIO PECUNIJE, The ancient way of trying mixed and 
corrupt money, by melting it down upon payments into the Exchequer. 
In the time of King H enry II . a constitution was made, called the 
trial by combustion; the practice of which differed little or nothing 
from the present method of assaying silver. But whether this exa-
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mination of money by combustion, was to reduce an equation of money 
only of sterling, viz. a due proportion of alloy with copper; or to reduce 
it to a fine, pure silver without alloy, doth not appear. On making 
the constitution for trial, it wall considered, that though the money did 
answer numero et jwndere, it might be deficient in value ; because 
mi..xed with copper or brass, &c. Vide Lo~vnde's Essay upon Coin, ft. 
5. See tit. Coin. 

COMITATUS, A county. Inguljzhus tells us, that England was 
first divided into counties by King .lilfi·edj and counties into hundreds, 
and these again into tithings ; and Fortescue writes, that regnum An
glire fter comitatus ut regnum Franci<E t~er ballivatus distinguitur. It 
is also taken for a territory ot· jurisdiction of a particular place, as in 
Mat. Paris, anna 1234. and divers old charters. See tit. County, 
Sheriff. 

According to Lord Littleton, in his History of Henry II. lib. 2.fol. 
217. each county was anciently an earldom, so that, previous to the 
reign of King Stej11len, there were not any titular eal'ls, nor more earls 
than counties, though there might be fewer. As to the divisions of 
counties into hundreds. and tithings, see Ld. Lit. lib. 2.fol. 259. Also 
see Bract. lib. 3. c. 10. 

CoMITATU CoMMISso, Is a writ or commission whereby a sheriff 
is authorized to take upon him the charge of the county. Reg. Orig. 
295. 

CoMITATu ET (3ASTRO Co:r.unsso, A writ by which the charge of 
a county, together with the keeping of a castle, is committed to the 
sheriff. Reg. 0Tig. 295. 

CO MIT IV A, A companion or fellow traveller. It is mentioned in 
Bromft. Regn. Hen. II. And sometimes it signifies a troop or compa
ny of robbers, as in fVals. anna 1366. 

COMMANDERY, ftr.ecefttoria.] Was any manor or chief mes
suage, with lands and tenements thereto appertaining, which belonged 
to the prio,ry of St. John of Jerusalem in England; and he who had 
the government of such a manor or house, was styled the commander; 
who could not dispose of it but to the use of the priory, only taking 
thence his own sustenance, according to his degree. Ne~u Eagle in 
Lincolnshire, was, and still is, called the Commande1·y of Eagle, and 
did anciently belong to the said priory of St. John. So Selbach in 
Pembrokesld1·e, and Shingay in Cambridgeshire, were commandnies in 
the time of the knights templars, says Camdenj and these in many 
places of England are termed Temftles, because they formerly be
longed to the said templars. See stat. 26 Hen. VIII. c. 2. The manors 
and lands belonging to the priory of St. John of Jerusalem, were given 
to King Henry VIII. by stat. 32 Hen. VIII. c. 20. about the time of 
the dissolution of abbeys and monasteries ; so that the name only of 
commanderies remains, the power being long since extinct. 

COMMANDMENT, jzr.ecej1tum.] Is diversely taken; as the com-. 
mandment of tl1e king, when upon his own motion he had cast any man 
into prison. Commandment of the justices, absolute or ordinary; absolute, 
where upon their own authority they commit a person for contempt, 
&c. to prison, as a punishment ; ordinary is when they commit one 
rather for safe custody, than for any punishment; and a man com
mitted upon such an ordinary commandment is replevisable. Staundf. 
P. C. 72, 73. Persons committed to prison by the special command 
of the king, were not formerly bailable by the court of King's Bench; 
but at this day the law is otherwise. 2 Hwruk. P. C. c. 15. § 36. See 
tit. Bail. 
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, In ubother sense of this word, magistrates may command othe1·s to 
~ssist them in the execution of thei1· offices, for the doing of justice ; 
and so may a justice of peace to suppt·ess 1·iots, apprehend felons; an 

_ officer to keep the king's peace, &c. Bro. 3. A master may command 
his servant to drive anothe1· man's cattle out of his ground, to enter 
into lands, seize goods, distt·ain for t·ent, o1· do other things ; if the 
thing be not a trespass to others. Fitz . .!lb1·. The commandment of a 
thing is good, where he that commands hath power tp do it; and a 
verbal command in most cases is sufficient; unless it be where it is 
given by a corporation, ot· when a sheriff's warrant is to a bailiff to 
arrest, &c. Bro. 283. Dyer, 202. 

Commandmmt is also used fm· the offence of him that willeth an· 
other man to transgress the law, or do any thing contrary to it; anct 
in the most common signification, it is taken where one willeth anothet• 
to do an unlawful act, as murder, theft, or the like; which the civi~ 
lians called mandatum. Bract. lib. 3. c. 19. See tit. Accesso1·y. 

In forcible entries, &c. an infant or feme co<Jert may be guilty in re~ 
spect of actual violence done by them in person ; though not in re
gard to what shall be done by others at their command, because aU 
such commands of theirs are void. Co. Lit. S57. l Hawk. P. C. c. 
'64. § 35. See tit. Infant. In trespass, &c. the master shall be char
ged criminally for the act of the servant, done by his c.omtizand; but 
set·vants shall not be excused for committing any crime, when they 
act by command of thei1· maste·rs, who have no authority over them to 
give such command. Doct. C5 Stud. c. 42. I-Iale's P. C. 66. Kel. 13. 
A nd if a maste1· cor).1mands his servant to dist1·ain, and he abuseth the 
distre~s, the servant shall answer it to the party inju1·ed, &c. Kitch . 
3 72. See tit. Ser<Jant. 
_ COMMARCHIO, The confines of the land; from whe.nce probably 

comes the wot·d marches. Imprimis de nostriB landimeris, commarchio
nibus. Du Cange. 

COMMENDAM, ecclesia commendata, -vel custodia ecclesice alicui 
oommissa.J Is the holding of a benefice or church-living, which being 
void, is commended to the charge and care of some sufficient cle1·k, to 
be supplied until it may be conveniently provided with a pastor. And 
he to whom the church is commended, hat~ the profits thereof only 
for a certain time, and the nature of the church is not changed theee
by, but is as a thing deposited in his hands in trust, who hath nothing 
but the custody of it, which may be revoked. vVhen a parson is made 

. bishop, there is a cession m· voidance of his benefice, by the promo
tion ; but if the king, by special dispensation, gives him power to re
tain his benefice notwithstanding his promotion, he shall continue 
parson, and is said to hold it in commendam. Hob. 144. Latch. 236. 
As the king is the means of avoidances on promotions to dignities, 
and the presentations thereon belong to him, he often on the creation 
6f bishops grants them licenses to hold thcit· benefices in commendam; 
but this is usually where the bishopricks are small, for the better sup
port of the dignity of the bishop p1·omoted ; and it must be always be
fore conseceation; fot· afterwards it comes too late, because the bene
fice is absolutely void. A commendam, founded on the stat. 25 Fien. 
VIII. c. 21. is a dispen sation from the supreme power, to hold or 
t~ke .an ecclesiastical living contra jus ftositi-uum; and there are seve
ral sorts of commendams; as a commendam semestris, which is for the 
benefit of the church ·without any regard to the commendata1·y, being 
only a provisional act of the ordinary, for supplying the vacation of six 
months, in which time the patron is to present his clerk, and is but a 
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sequestration of the cmc and fruits until such time a:s the clerk is; 
pl·esented; a commendam retinere, which is for a bishop to retain bene
fices, on his preferment; and these commendams a1·e granted on the 
king's mandate to the archbishop, expressing his consent, which con
tinues the incumbency, so that there is no occasion for institution. A 
commendam recijwre is to take a benefice de novo in the bishop's own 
gift, or in the gift of some other patron, whose consent must be ob
tained. Dyer, 228. 3 Lev. 381. Hob. 143. Danv. 79. 

A commendam may be temporary for six or twelve months, two or 
three years, &c. or it may be perpetual, i. e. for life; _when it is equal 
to a presentation, without institution ot· induction. But all dispensa
tions beyond six months were only permissive at first, and granted 
to persons of merit. The commendam retinere is for one or two years, 
&c. and sometimes for three or six years, and doth not alter the es
tate which the incumbent had before. A commendam retinere as long 
as the commendatary should live and continue bishop, hath been held 
good. Vaugh. 18. 

The commendam 1·ecij1ere must be for life, as other parsons and 
vicars enjoy their benefices; and as a patron cannot present to a fulf 
church, so neither can a commendam recijlere be made to a church 
that is then full. Show. 414. A benefice cannot be commended by 
parts, any more than it may be presented unto by parts ; as that one 
shall have the glebe, another the tithes, &c. Nor can a commendatary 
have a jU1·is utrum, or take to him and his successors, sue or be sued, 
in a writ of annuity, &c. But a commendatary in jlerj1etuum may be ad
mitted to do it. II Hen. IV. 

These commendams are now, in fact, seldom or never granted to any 
but bishops ; and in that case the bishop is made commendatary of the 
benefice while he continues bishop of such diocese ; as the object is 
to make an addition to a small bishoprick; and it would be unreasona
ble to grant it to a bishop for life, who might afterwards be translated· 

-to one of the richest sees. See tlle case of Commendams, Hob. 140. 
and Collier's Eccl. Hist. 2. 710. 

COMMEND AT ARY, commendatarius.J He that holdeth a church 
living o1· preferment in commendam. 

COMMENDATORS, Are secular persons, upon whom ecclesiastic 
benefices are bestowed, called so, because the benefices were com
mended and intrusted to their oversight; they are not proprietors, !Jut 
only trustees or tutors. Scotch Diet. 

COMMENDATORY LETTERS, Are such as are written by one 
bishop to another in behalf of any of the clergy, or others of his dio
cese, travelling thither, that they may be received among the faithful ; 
or that the clerk may be promoted ; o1· necessaries administered to 
othet·s, &c. Several forms of these letters may be seen in our histo
rians, as in Br:de, lib. 2. c. 18. 
COMME~DATUS, One that lives under ~he protection of a great 

man. Sjzebn. Commendati homine.~ were pet·sons who by voluntary 
homage, put themselves under the protection of any snpe1·ior lord; 
for ancient homage was eithet· predial, due for some tenure; or pet·
sonal, which was by compulsion, as a sign of necessary subjection; or 
volw1tat·y, with a desire of pmtection; and those, who, by voluntary 
homage, put themselves under the protection of any men of power, 
were sometimes called homines ejus commendati; and sometimes only 
commendati, as often occurs in Domesday. Commendati dimidii were 
those who depended on two several lords, and paid one half of their 
homage to each: and subcommendati were. like under-tenants, under · 
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the command of persons that were dependants themselves on a supe· 
rior lord; also there were dimidii sub-commendati, who bore a double · 
relation to such depending lords. Domesday. This phrase seems to b~ 
still in use, in the usual compliment, commend me to such a fi·iend, 
&c. which is to let him know, I am his humble senJant. Sj~elm. of 
.Feuds, cajl. 20. 

COMMERCE, commercium.J Traffic, trade or merchandise in b~1y~ 
ing and selling of goods. 

The1'e is a distinction between comme1·ce and t1·ade ; the former 
relates to ou1· dealings with foreign nations, or our colonies, &c. 
nbroad; th<e other to ou1· mutual traffic and dealings among ourselVes 
at home. · 

No municipal laws can be sufficient to order and determine the very 
extensive and complicated affairs of traffic and merchandise; neither 
can ·they have a propel' authority for this purpose; for, as these are 
transactions carried on between subjects of independent states, the 
municipal laws of one will not be regarded hy the other. For this 
reason, the affairs of commerce are regulated by a law of theil' own, 
called the Law-merchant, or Lex Mercatoria, which all n~tions agree. 
in and take notice of. And in particular it is held to be part of the 
law of England, which decides the causes of merchants by the general 
rules which obtain in all commercial countries. See further tit. Mer
chant. See also tit. Bill of Exchange. 

COMMISSARY, commissarius.J A title in the ecclesiastical law, 
belonging to one that exerciseth spiritual jurisdiction, i~ places of a 
diocese which are so far from the episcopal city that the chancellor 
cannot call the people to the bishop's principal consistory court, with
out their too great inconvenience. This commissary was ordained to 
supply the bishop's jurisdiction and office in the out-places of the dio
cese; or in such places as are peculiar to the bishop, and exempted 
from the jurisdiction of the archdeacon ; for where, either by pre- . 
scription or composition, archdeacons have jurisdiction within their 
archdeaconries, as in most places they have, this commissary is super
fluous, and Qftenti.mes vexatious, and ought not to be; yet in such 
cases, a commissary is sometimes appointed by the bishop, he taking
prestation money of the archdeacon yearly j1ro rxteriori juri~dictione, 
as it is ordinarily called. But this is held to be a wrong to archdeacons 
and the pooret• sort of people. Cowel's Inte1'j1. 4 lnst. 338. 

There are also commissm·ies in time of war. Persons sent abroad 
to take care of the supply and distribution of provisions for the army. 

COMMISSION, commi.~sio.J The wan·ant or letters patent, which 
all persons exercising jurisdiction either ordinary or extraordinary, 
have to authorize them to hear o1· determine any cause or action; as 
the commission of ' the judges, &c. Commission is with us as much as 
delegatio with the civilians; and this word is sometimes extended far- · 
ther than to matte1·s of judgment; as the commissum of purveyance, 
tic. Coinmissions of inquiry shall be made to the justices of one bench 
or the othe1·, &c. and to do lawful things, are grantable in many cases: 
also most of the great officers, judicial and ministerial, of the realm, 
are made by commission. And by such commissions, treasons, felonies, 
and other offences, may be heard and detemuned; by this means, like
wise, oaths, cognisances of fines, and answers are taken, witnesses 
examined, offices found, &c. B1·o . .llbr. J 2. Reft. 39. See stat. 42. 
Edw. III. c. 4. And most of these commissions are appointed by the 
king under the great seal of England; but a commission granted uncle;~:" 
the great seal may be determined by a pr~vy s~al; and 'by gr~nting 
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another new commission to do the same thing, the former commission 
detet·mines ; and on the death or demise of the king, the commissions 
of judges and officers generally cease. Bro. Commis . 2 Dyer, 289 . 
There was formerly a High-Commission Court founded on 1 ELi=. c. l. 
but it was abolished by stats. 16 Car. I. c. ll. and 13 f;a1·. II. c. 2. O f 
commissions divers ,may be seen in the table of the Registe·r of TV1·its. 
See also stats. 4 Hen. IV. c. 9. 7 H en. IV. c. 11. 6 -Ann. c. 7. By 
which last act, § 27. it is provided that no greater number of com
missioners shall be made for the execntion of any office than had 
been previously usual. 

CoMMISSION OF ANTICIPATioN, \Vas a commission under the greal 
seal to collect a tax or subsidy before the day. 15 l-Ien. VIII. 

CoMMISSION OF ARRAY. See tit. Militia. 
CoMMISSION oF AssociATION, A commission to associate two ot· more 

learned persons with the justices in the several circuits and counties 
of Wales, f.:tc. See tit. Assise, Circuit. 

CoMMISSION oF BANKRUPT, See tit. Bankrujtt . 
CoMMISSION OF CHARITABLE UsEs, Goes out of the Chancery to 

the bishop and others, "I>Vhere lands given to charitable uses are mis
employed, ot· there is any fraud Ol' disputes concerning them, to in
quire of and redress the abuse, &c. Stat. 4·3 Eliz. c. 4. See tit. 
Cha1·itable Uses, Mortmain. 

CoMMISSION OF DELEGATES, Is a commission under the great seal 
to certain persons, usually two or three temporal lords, as many 
bishops, and two judges of the law, to sit upon an appeal to the kin g 
in the court of Chancery, where any sentence is given in any ecclesi
astical cause by the archbishop. Stat. 25 Hen. VIII. c. 19. Now 
generally three of the common law judges, and two civilians, sit as 
delegates. 

CoMMISSION TO l.N(;tUIRE OF FAULTS AGAINST THE LAw, vVas an 
ancient commission set forth on extraordinary occasions and. corrup
tions. 

CoMMISSIO.:<s oF THE P.eAcE, See tit. Justices of Peace. 
CoMMISSION oF LuNACY, A commis.sion out of . Chance1·y to in

quire whether a person represented to be a lunatic be so or not; that 
if lunatic, the king may have the care of his estate, &c. See tit. Lu
natic. 

CoMMISSION Ol' OYER AND TERMI NER, An English term, is a com
mission especially granted to some eminent pet·sons of the ·hearing and 
determining one m· more causes; and it is the first and largest of the 
five commissions, by which the English judges of assise do sit in theit· 
several circuits. Scotch D iet. See tit. Oyer and Tenniner. 
, CoMMISSION OF REBELLION, Otherwise called a writ of rebellion, is
sues when a man after proclamation made by the sheriff, upon a pro
cess out of the C!zancery, on pain of his allegiance, to pr!'!sent himsel f 
to the court by a clay assigned, makes de fault in his appearance ; 
and this commission is di1·ected to cettain persons, to the end they, 
three, two, or one of them , apprehend the party, or cause him to be 
apprehended as a rebel and contemner of the king·'s laws, wheresoever 
found within the kingdom, and bring or cause him to be bmught to 
the court on a day therein assigned: this writ or commission goes 
forth after an attachment returned, non est inventus, b'c. Terms de Ley. 
See tit. Attachment, C!zance1·y. 

CoMMISSJON OF SEWERs, Is di rected to certain persons to see drains 
and ditches well kept and maintained in the marshy and fenny parts 
of _.England, for the bette r conveyance of _the water into the sea, ancl 
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preserving the g1·ass upon the land. Stat. 23 Hen. VIII. c. 5. 13 
Eliz. c. 9. See tit. Se7ueTs. 

CoMMISSION oF TREATY WITH FoREIGN PRINCEs, Is where leagues 
and treaties are made and transacted between states and kingdoms, by 
their ambassadors and ministers, for the mutual advantage of the king
doms in alliance. 

CoMMISSION TO TAKE UP MEN FOR VI AR, vVas a commission to 
press or force men into the king's ,service. This power of imji.Tess- . 
ing has been heretofore doubted, but the legality of it is now fully 
established. Vide Fast. Rej1. 154. 1 Comm. 419. BToadfoot's case, 
Comb. 245. Tubbs's case, Co'wfl. 517. See tit. MaTineT, Navy. 

COMMISSIONER, com?nissiona1·ius.] He that hath a commission, 
letters patent, or other lawful warrant to examine any matters, or to 
execute any public office, &;c. And some commissione1·s are to hear and 
determine offences, without any retum made of their· pro<>eedings; and 
others to inquire and examine, and certify what is found. Stat. 4 Hen. 

' IV. c. 9. CommissioneTs, by the common Jaw, must pursue tae authority of 
the commission, and perform the effect thereof; and they are to ob
serve the ancient rules of the courts whence they come ; and if they 
do any thing for· which they have not authority, it will be void. 2 Co. Rejt. 
25. (/o. Lit. !57. The office of commissioners is to do what they 
are commanded; and it is necessarily implied, that they may do that 
also, without which what is commanded cannot be done; their autho
rity, when appointed by any statute law, must be used as the statutes 
presct·ibe. 12 Reft. 32. If a commission is given to commissioners to
execute a thing against law, they are not bound to accept or obey it: 
commissioneTs not receiving a commission may be discharged, upon 
oath before the Barons of the Exchequer, &c. and the king by sujleT
sedeas out of Chancery, may discharge commissioners. Besides com~ 
missioneTs relating to judicial proceedings, there are Commissioners of 
the Treasury, of the Customs, Wine-licenses, Alienations, E!tc. of which 
there at·e an infinite number. 

CoMMISSIONERS FOR VALUATION oF TEINDS., Are those appointed 
by the parliament to value Teinds. Scotch Diet. 

COMMITTEE, Are those to whom the consideration or ordering 
of any matter is refened, by some court, or· by consent of parties to 
whom it belongs; as in parliament, a bill either consented to· and 
passed, or denied, or neither, hut being referred to the consideration 
of certain pe1·sons appointed by the house farther to examine it, they 
are thereupon called a committee. And when a parliament is called, 
and the speaker and members have taken the oaths, and the standing 
orders of the house at·e read, committees are appointed to sit on cet·
tain days, viz. the committee of jzrivilcges, of Teligion, of g1·ievances, of 
couTts of justice, and of tTade; which are the standing committees. 
But though they arc appointed by every new parliament, they do not 
all of them act, only the committee of p,rivileges; and this being not of 
the whole house, is first called in the speaker's chamber, from whence 
i t is adjourned into the house, every one of the house having a vote 
therein, though not named, which makes the same \lsually very nume
rous; and any member may be present at any select committee; but is 
not to vote unless he be named. The chairman of the gmnd committee, 
who is always some leading member, sits. in the clerk's place at the 
table, and writes the votes for and against the matter refenecl to th em; 
and if the number be equal he has a casting voice, otherwise he hath 
no vote in the committee; and after the chairman hath put the ques
tion for reporting to the house, if that be caniecl , he leaves the chair, 
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and the speaker beit1g called to his chair, (who quits it i:n the he
ginning, and the mace is laid undet· the table,) he is to go down 
to the bar, and so bring up his report to the table. After a bill is 
read a second time in the house of commons, the question is put, 
whether it shall be committed to a co1imzittee of the whole house, o1· a 
ft.rivate committee; and the committees meet in the speaker's chamber, 
and report their opinion of the bill, with the amendments1 &c. And 
i f there be any exceptions against the amendments reported, the bill 
m ay be Tecommitted ; eight persons make a committee, which may be 
adjourned by five , &c. Lex Constitutionis, 14.·7. 1 SO . See tit. Parlia
ment. 

There is a Committee of the King, mentioned in 1Vest's Symb. tit . 
Chancery, sect. 144·. And this bath been used, though improperly, for 
t he widow of the king's tenant being dead, who is called the committee 
of the king, that is, one committed by the ancient law of the land to the 
k ing's care and protection. Kitch.fo l. 160. 

The Committ ee of a lunatic, idiot, &c. is the person to whom the 
· care and custody of such lunatic is committed by the court of Chan
cery. See tit. Lunatic. 

Most corporations have their committees of select members to per
form the general routine of business. See tit. Co1jwmtion. 

COMMITMENT. 

The sending of a person to prison, by warrant or order, who hath 
been guilty of any ct·ime . 

Anciently mo1·e felons were com;:nittecl to gaol without a mittimu8 
in writing, than were with it; such were commitments l>y watch
men, constables, &c. See 1 I-I. H. 610. But now since the habeas cor
jz.us act, a commitment in w1·iting seems more necessary than formerly, 
otherwise a prisoner may be admitted to bail under that act, what
»oever his offence may have been. Burn's Justice, tit. Commitment . 

I. TtVhat kind of Offenders may be committed; and by whom; and 
in •what manner. 

II. To •what Prison they may be committed, and at whose Charge. 
III. How they may be removed and discharged. 

I . There is no doubt but that persons apprehended for offences 
which are not bailable, and also all persons ' who neglect to offer bail 
for offences which are bailable, must be committed. 2 Ha1vk. P. C. 
c. 16. § l. It \s said, that wheresoever a justice of peace is empower
ed by any statute to bind a persqn over, or to cause him to do a cer
tain thing, and such person being in his pt·esence shall refuse to be 
bound, m· to do such thing, the justice may commit him to the gaol 

, to 1·emain the re till he shall comply. Id. ib. § 2. 
It seems agreed by all the old hooks, that wheresoever a constable, 

ot· private person may justify the arresting; another for a felony or trea
son, he may also justify the sending or bringing him to the common 
gaol ; and that every private person hath as much authority in cases of 
this .kind, as the sheriff, ot· any other officer ; and may justify such 
i mprisonment by his own authority, but not by the command of an• 
other. 2 Ha1uk. P. C. c. 16. § 3. . 

But inasmuch as it is certain, that a person lawfully making such 
an arrest may justify bringing tbe party to the constable, in order to 

- -_:- \I 



COMMITMENT I. 509 
I 

be carried by him before a justice 0f peace; and inasmuch as the 
statutes of 1 & 2 P. t7 M. cajz. 13. and 2 & 3 P. 1.:t JYI. cajl. 10. which 
direct in what manner persons brought before a justice of the peace 
for felony, shall be examined by him, in order to their being commit
ted or bailed, seem clearly to suppose, that all such pe1·sons are to be 
brought before such justice for such pm·pose ; and inasmuch as the 
statUte of 31 Cm·. II. c. 2. commonly called the Hab eas-co1jzus act, 
seems to suppose that all persons, who are committed to p1·ison, are 
there detained by virtue of some warrant in w1·iting, which seems to 
be intended of a commitment by some magistrate, and the constant 
tenor of the late books, practice and opinions, are agreeable hereto; it 
is certainly most advisable at this day, fo1· any private person who 
anests another for felony, to cause him to be brought, as soon as con
veniently he may, before some justice of peace, that he may be com
mitted 01' bailed by him. 2 Ha~uk. .P. C. c. 16. § 3, 

It is certain, that the Privy Council, or any one or two of them, 
or Secretary of State, may lawfully commit persons for treason, and 
for other offences against the state, as in all ages they have done. 
2 Ha<tuk. P. C. 117. 

As to commitments by the Privy Council, two cases in Leonm·d ( 1 
Leon. 71. 2 Leon. 175.) p1·esuppose some power fo1· this purpose, 
without saying; what; and the case in I .!lnde1·s. 297. plainly recognises -
such a power in high t1·eason. Hut as to the jurisdiction of Privy 
Councillors in other offences, it does not appear to have been either claim
ed or exercised. But see jwst, as to commitments by the Secretary of 
State fot· libel; the cases of Derby and Em-bw·y; which Lord Camden 
said ~.re established, and the court !{as no rig·ht to overturn them. 11 
S. T. ~323. ;.: _ 

As to commitments by the Secfetm·y of State; in the case of En
t ick v. Carrington, C. B. ll~ich. Geo. III . upon a Sl}ecial verdict, re
specting the validity of a Secretary of State's wanant to seize persons 
and jlajwrs in the case of libels, a very critical inquiry was made into 
the source of this power in that officer, in cases of libels a11'd othe1· 
State crimes. 2 Wits. 275. 11 S. T. 317. 319. It appea1·s that the 
king being· the principal conservator of the realm, the Secretary of 
State has so much of the royal authority transferred to him, as justifies 
commitment for these crimes, but not the '!'JeizuTe of ftafzeTs. 

The follow;ing instances of commitments by the Privy Council and 
~ecretary of State, will further explain the nature of this power. 
I. Ho1vell was committed in the 28 Eliz. and HollyaTd in the 30th Eliz. 
by SecTetary Walsing/zam, Privy Councillor; and it was determined 
that where the commitment is not by the whole council, the cause must 
be expressed in the warrant. 1 Leon. 71. 2 Leon. 175. Sed -vide stat. 31 
Car. II. c. 2. Lord Raym. 65.-2. Anno 34 Eliz. the judges remon
strated against the exercise of this power; and declared that all pri
soners may be discharged, unless committed by the queen's command, 
or by he1· whole council, 01' by one or two of them for high tuason. 
1 .!lnd. 297.-3. Mel-vin was commhted an. 4 Cm·. I. by Secre.tary Con
·way, on suspicion of high .treason; but the court thought the cause of 
the suspicion should have been expressed. Palm. 558.-4. Crqfton 
was committed by the council, an. 14 Cm·. II. fo1· high treason gene
rally. Vaugh. 142. I Sid. 78. 1 Keb. 305.-5. Fitzjwt1·ick by the 
P1·ivy Council, an. 7 W. III. for high treason, in aiding an escape; 
and bailed for neglect of prosecution. l Salk. 103.-6. Yaxley was 
committed, an. 5 1¥. l1 M. by the Sec1·etary of State, Lord .N'ottinglwm, 
for refusing to declare if he was ~ Jesuit. Cartlt. 291. Skin . 369.-
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'1. Kendal and Rae were committed, an. 7 W. III. by Sec1·etary Truflt~ 
hal for high treason, in assisting the escape of Montgomery; and by 
Holt, C. J. held good, but the prisoners wePe bailed. 4 S. T. 559. 
5 lltfod. 78. Skin. 596. Holt, 144. Lord Raym. 61. 65 . Comb. 343. 
12 Mod. 82. l Salk. 347.-8. Derby was committed, 10 Ann. for pub
lishing a libel, ( qut£re for felony, 11 S. T. 311.) called the Observator; 
and the court held the wanant good and legal. Fortesc. 140. Jl S. 
T. 309.-9. Si1· W. Wynd/tam was committed, an. 4 Geo. I. hy Secre
tary Stan/wju for high t1·eason; and by Parker, C. J. held good. Stra . 
3. :> Vin. 516.-10. Lord Scarsdale, and DujLlint and Hf.lrvey were 
committed, an. 2 Geo. I. by Lord Townsend, Secretary of State, fm· 
t1·easonable practices, and admitted to bail. 3 Vin. 5:34.-11. Ear!J.ury 
Was arrested and committed by wan·ant from the Secretary of State, 
for being the autbo1· of a seditious libel, and his papers seized~ and he 
continued on his recognisance, an. 7 Geo. II. 8 Mod. 177. 1'1 S. 1'. 
309.- 12. Hcnsey was committed, an. 31 Geo. II. by the Eal'! of Holder
neM, Secreta1·y of State, for high treason, in adhering to the king's 
enemies. l Bun·. 642.- J 3. Shebbear was committed, 31 Geo. II. on 
two warrants from the Secretary of State, for a libel. 1 Burr. 460.-
14. 1-Vilkes was committed, an. 3 Geo. III. by warrant from the Earl 
of Halifax, Secretary of State, for a libel; but discharged by his pri
vilege of parliament. 2 Wits. 150. 11 S. T. 302.-15. Sayer was 
apprehended, 18 Geo. III. by wan·ant from the Earl of 'Rochford, Se
cretary of State, for high treason, and bailed by Lord Man.ifield. Black. 
Rejl. 1165. See further, tit. Bail II. and also tit. Arrest. 

As to the m anner of commitment, it is enacted by 2 f5 3 P. b' M c. 
10. that justices of peace 5hall examine persons brought before them L 

for felony, &c. or suspicion thcrecu; before they commit them to pri.
son, and shall b.incl their accusers to give evidence against them. See 
2 Ha'ivk. P. C. c. 16. §. 11. 

A justice of the peace m ay detain a prisone1· a reasonable time, 
i n order to examine him; and it is said, that three days is a reason
able time for this purpose. 2 Ha~~·k. P. C. c. 16. § 12. Dalt. c. 125. 

' 2 Inst. 52. 59! . 
Every commitment must be in writing, awl under the hand and seal~ 

and show the authority of him that made it, and the time m1d place, 
and must be directed to the keeper of the prison. It may be either in 
the king;'s name, and only tested by the justice, or in the justice's 
11ame. It may command the gaolet· to keep the party in safe and close 
custody; for this being what he is obliged to do by law, it can be no 
fault to command him so to do. 2 Ha7vk. P. C. c. \6. § 13, 14, 15. 

It ought to set forth the crime with convenient certainty, whethe!' 
the commitment be by the Privy Council, ot· any other authority; other
wise the officet· is not punishable by reason of such mittimus, for suf
fering the party to escape; and the court, before whom he is removed 
by habeas corj1us, ought to discharg·e or bail him; and this doth Hot only 
l1old where no cause at all is expressed in the commitment; but alsG\ 
where it is so loo&ely set forth, that the court cannot judge whether it 
were a reasonable g;rouncl fot· imprisonment or not. 2 Hawk. F. C. c. 
16. § 17. See tit. Arrest, Bail. 

A commitment fot· high treason or felony in ge11emi, without ex
pressing the particula:· species, has been held good. 2 Ha'ivk. P. C. c. 
16. § 16. But now, since the habeas corj1us act, it seems that such 
a general commitme:1t .is not good; and, thcrefol'e, where .11. and B. were. 
committed for aiding and abetting Sit· James JlllontgomeTU, to make hi s 
escape, who was committed by a warrant of a Secretary of State fm· high 

l 
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tl:eason; on a habeas corjw.s, they were admitted to bail, because it 
did not appear of what species of treason Sir James was guilty. Skin. 
596. 1 Salk. 347. S. C. 

It is safe to set forth that the party is charged upon oath; but this 
is not necessa1·y, for it hath been resolved, that a commitment for· trea
son, or for suspicion of it, without setting forth any particular accusa
tion or ground of the suspicion, is good. 2 Haivk. P. C. c. 16. ~ 17. 
This resolution was in the case of Sir fV. JtVynd!wm, 2 Geo. I. who 
was committed by the Secretary of State for high treason generally. 
Stra. 2. 3 Vin. 515. at large. It was confirmed by Pratt, C. J. in 
·11'ilkes's case, committed by a similar warrant for a libel. 2 Wits. !58. 
ll S. T. 304. And Mr. J. Fo8ter says, in cases wherein the justi<:e of 
the peace llat!t jurisdiction, the legality of his warrant will never de
pend on the truth of the information whereon it is grounded. Curtis's 
Ca. 136. See also Dalt. c. 125. Cromft. 233. 2 Inst. 52. Palm. 558. 
1 Salk. 347. 5 JI!Iod. 78. 10 Mod. 334. I H. P. C. 582. 

Every such mittimus ought to have a lawful conclusion, viz. that the 
party be safely kept tUl he be deliv-ered by iaw, o1· by order of law, or 
hy due course of law; or that he be kept ti ll furthe1· ordel', (which 
shall be intended of the order of law,) or to the like effect; and if the 
party be committed only for want of bail, it seems to be a good conc lusion 
of the commitment, that he be kept till he find bail; but a commitment 
t;ill the person who makes it shall take further order, seems not to 
be good; and it seems that the party committed by such m· any other 
i{Tegular mittimu8 may be bailed. 2 Hawk. P. C. c. 16. § 18. 

Also a commitment grounded on an act of parliament oug-ht to be 
€onformable to the method prescribed by such statute; as where the 
churchwardens of Jtlortlwmftton were committed on the 43 Eliz. cajz. 2. 
and the warrant concluded in the common form, viz. Until they be d1fl!f 
discharged according to law; but the statute appointing, that t!te jw.rty 
should there remain until he 8hould account, fot• want of such conclu
sion they were discharged. Cat·tft. 152, 153. And where a man is 
committed as a criminal, the conclusion must be, u ntil he be deli"Vaed 
by due course of Law; if he be. committed for contuma{;y, it should be 
u ntil he comjzly. 

II. All commitments must be to some prison within the realm of 
England. For, 

By the stat. 31 Car. II. cajz. 2. the 'habeas corjws act, it is enacted, 
~· That no subj ect of this realm, bein g· an inhabitant or resiant of this 

- !.;.ingdom of Engla.nd, dominion of Wales, or town of Berwick ujlon 
Tweed, shall Ol' may be sent prisoner into Scotland, Ireland, Jersey , 
Guern&ey, Tangie1·, Dr into any parts, garrisons, isl<;tnds or places be
yond the .seas, which then wue, or at any time after should be, witl1in 
er without the dominions of his majesty." 
. By Stat. 14 Edozv. III. c. 10. sheriffs shall have the custody of the 
gaols as before that time they were wont to have, and they shall put in 
such under-keepers for whom they will answer. And this is confirm
ed by stat. 19 Hen. VII. cajz. 10. Also by stat. 5 Hen. IV. cajz. 10. it 
-is enacted, -'' That none be imprisoned by any justice of the peace, 
but only in the common gaol, saving to lords, and others who have 
gaols, their franchise in this case." It seems that the king's grant 
since the statute, 5 Hen . IV. c. JO. to private persons to have the cus
tody of p1·isoners committed by justices of peace, is void. And it is 
said, that none can claim a prison as a franchise, unless he have 
~so a gaol delive ry. 2 Hawk .. P . C. c. 16. § 7. See stat. II & 12 H~ 
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III. c. 19. §G. made perpetual by stat. 6 Geo. I. c. 19. to enable jnstices 
of peace to build and repait· gaols in their respective counties where 
a clause like that in stat 5 H en. IV. c. 10. is inserted. 

Also it hath been held, that regularly no one can justify the detain
ing a prisoner in custody out of the common gaol, unless thet·e be 
some particular reason fot· so doing; as if the party be so danger
ously sick, that it would apparently hazard his life to send him to 
the gaol; or there be evident danger of a 1·escous from rebels, &c. yet 
constant practice seems to authorize a commitment to a messenger; 
and it is said that it shall be intended to have been made in order for 
the can·ying of the pat·ty to gaol. 2 Hawk. P. C. c. 16. § 8, 9. 

And it is said, that if a constable bring a felon to gaol, and the gaoler 
refuse to receive him, the town where he is constable ought to keep 
him till the next gaol delivery. H. P. C. 114. 2 Ha~ok. P. C. c. 
f6. § 9. -

A prisoner in the custody of the king's messenger, on a warrant 
fl'om the Secl'etary of State, who is brought into K. B. by habeas 
corjms to be bailed, but has not his bail ready, cannot be committed 
to the same custody he came in; but must be committed to the custo
dy of the marshal, which will prevent the necessity of suing out a _ 
new habeas co1'flus; as he may be brought up from the prison of the 
court, by a rule of court, whenever he shall be prepared to give bail. 
I BU?·r. 460. 

If a person arrested in one county for a crime done in it, fly into 
another county, and be retaken there, he may be committed by a jus
tice of the first county to the gaol of such county. H. P. C. 93. But 
by the better opinion, if he had before any arrest fled into such coun
ty, he must be committed to the gaol thereof by a justice of such 
county. 2 Ha1uk. P. C. c. 16. § 8. Dalt. c. 118. Also it seems to be 
laid down as a rule by some books, that any offender may be committed 
to the gaol next to the place where he was taken, whether it lie in 
the same county or not. 2 Ha'Iuk. P. C. c. 16. § 8. See jwst. Stat. 
24 Geo. II. c. 55. 

By stat. 6 Geo. I. c. 19. vagranti;i ancl other criminals, offenders, and 
persons charged with small offences, may, for such offences, or foe 
want of sureties, be committed either to the common gaol, or house 
of correction, as the justices in theit· judgment shall think proper. 

By stat. 24· Geo. II. c. 55. if a person is apprehended upon a war
rant endorsed in another county, fo1· an offenc~ not bailable, or if he 
shall not there find bail, he shall be carried back into the first c6un
ry, and be committed, or, if bailable, bailed by the justices in such 
first countv. 

As to the clzarges of commitment, it is enacted by stat. 3 Jac. I. c. 
10. that offenders committed are to bear their own charges, and the 
charges of those who are appointed to guard them; and if they refuse 
to pay, the charges may be le,·iecl by sale of thei1· goods. And by stat . . 
27 Geo . II. c. • 3. if they have no goods, &c. within the county wher~ 
they are app1·ehended, the justices are to grant a wanant on the treasu
rer of the county for payment of the charges. But in ]'.fiddle sex the same 
shall be paid by the overseers of the poor of the · parish where the 
person was apprehended. 

By the stat. 3 Hen. VII. c. 3. the sheriff shall certify the names of all 
prisoners in his custody to the justices of gaol delive1·y. 

III. As prisoners ought to be committed at first to the proper prison, 
80 ought they not to be remo..-ecl thence, except in some spcc~<>J 
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cases ; and to this purpose it is enacted by 31 Car. II. cajz. 2. "That 
if any subject of this realm shall be committed to an~ ~rison, or in 
custody of any officer or officers whatsoever, for any cnmmal, or sup
posed criminal matter, that the said person shall not be removed from 
the said prison and custody, into the custody of any other officer or 
officers, unless it be by habeas corpus, or some other legal writ; or 
where the prisoner is delivered to the constable ot· other inferior of
ficer, to carry such prisoner to some gaol; or where any person is 
sent by orclet· of any judge of assise, or justice of the peace, to 
any common workhouse, or house of correction ; or where the pri
sonet· is removed from one pt·ison or place to another within the 
same county, in order to a trial or clischaq;e by clue course of law; 
or in case of sudden fire or infection, or other necessity ; upon pain 
that he who makes out, signs, or countersigns, or obeys, or executes 
such warrant, shall forfeit to the party grieved lOOt. for the first of
fence, 200t. for the second, &c. 2 Ha~vk. P. C. c. 16. § 10. 

A person legally committed for a crime, certainly appearing to 
l1ave been done by some one or other, cannot be lawfully discharged 
by any other but by the king, till he be acquitted on his trial, or have 
an ignoramus found by the grand jury, or none to prosecute him on a 
proclamation for that purpose, by the justices of gaol delivery. But 
if a person be committed on a bare suspicion, without any appeal or 
indictment, for a supposed crime, where ~,fterwarc\s it appears that 
there was none ; as for the murder of a person thought to be dead, 
who afterwards is found to be alive; it hath been holden that · he 
may be safely dismissed without any farthet· proceeding; for that he 
who suffers him to escape, is propel'ly pnnishable only as an acces
sory to his supposed offence ; and it is impossible there should be an 
accessory where there can be no principal ; and it would be hard to 
punish one for a contempt founded on a suspicion appearing in so un
contested a manner to be groundless. 2 Ha~vk. P. C. c. 16. § 22. But 
the safest way fot· the gaoler, is to have the authority of some court, 
or magistrate, for discharging the prisoner. 

If the words of a statute at·e not pursued in a commitment, the party 
shaH be discharged by habeas corpus. See tit. Arrest, Bail, Imprison
ment, PrisonFr, C5c. 

COMMOIGNE, F1·.] A fellow monk; one that lives in the same 
convent. 3 Inst. 15. 

COMMONALTY, fwjzulus, jllebs, communitas.] In Art. sufter char
t as, 28 Edw. I. c. I . the words Tout le Commune d' Engleteru, signify 
all the people of England. 2 lnst. 539. But this word is generally 
used fot· the middle sort of the king\; subjects, such of the commons 
as are raised beyond the ordinary sort, and coming to have the mana
ging of offices, by that means are one degree under burgesses, which 
are superior to them in order and authority ; and companies incorpo
rated are said to consist of masters, wardens, and commonalty, the 
first two being the chief, and the ot11ers such as are usually called of 
the livery. The ordinary people and freeholders, or at best kn-ights 
and gentlemen, under the degree of baron, have been of late years 
called communitas regni, or tota terrte communitas; yet anciently, if 
we credit Bmdlj, the barons and tenants in caftite, or milit,u·y men, 
were the community of the kingdom; and those only were reputed as 
such in our most ancient histories and records. Brady's Gloss . to hi8 
Intr. to Eng. Hist . 

VoL. I. 3 T 
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COMMON. 

Communia.] A right or privilege, which one or more persons clai.JU 
to take or use, in some part or portion of that which another man's 
lands, waters, woods, &c. do naturally produce; without having an 
absolute property in such land, waters, wood, &c. It is called an in
cottwreal right, which lies in grant, as if originally commencing on 
some agreement between lords and tenants, for some valuable pm·
poses; which by age being formed -into a prescription, continues, al
though there be no deed o1· instrument in writing which proves the 
original contract or agreement. 4 Co. 37. 2 Inst. 65. I Vent. 
387. 

I. Of t!u~ several Kinds of Commons. 
II. Tile Interest oj t!te Owner of the Soil; 'wherein, of Approve

ment and Enclosure. 
III. The Commone1·'s Interest in tile Soil; and herein, of Apportion

ment and Extinguishment. 

I. There is not only common of ftasture, but also common of jzis
cary orjishing; common of estovers; common of turbm·y; which see 
under their several heads. The word common, however, in its most 
usual acceptation, signifies common of jzastuu. This is a right of 
feeding one's beasts on another's land : for in those waste grounds, 
usually called commons, the property of the soil is generally in the 
lord of the manor; as in common fields, it is in the particular tenants . 
This kind of common is divided into common in gross, common ajzjzen
dant, common aj1jzu1·tenant, and common jzur cause cJe -vicinage. 

Common in gross, is a liberty to have common alone, without any 
lands or tenements, in another person's land, granted by deed to a 
man and his heirs, or for life, &c. 1 Fitz. N. B. 31. 37. 4 Rejz. 30. 

Common ajtjzendant, is a right belonging to a man's arable land, of 
putting beasts commonable into another's ground. And common ajz
jzut·tenant is belonging to an estate for all manner of beasts commona• 
ble or not commonable. 4 Rejz. 37. Plowd. 161. 

Common aj1jlendant and ajzjzurt enant, are in a mariner confounded, 
as appears by Fitz!Je?"beTt; and are by him defined to be a liberty of 
common appertaining to, or depending on, a freehold; which common 
mu'st be taken with beasts commonable , as horses, oxen, kine, and 
sheep; and not with goats, hogs, and geese. But some make this 
difference, that common aj1jzzwtenant may be severed from the land 
whereto it pertains; but not common ajzjtendant: which, according to 
Sir Ed~vm·d Coke, had this beginning;: \Vhen a lord enfeoffed an
other of arable land, to hold of him in socag e, the feoffee, to maintain 
the service of his plough, had at first, by the curtesy or permission 
of the lord, common in his wastes for necessary beasts to eat and 
compost his land, and that for two causes; one, for that it was tacitly 
implied in the feoffment, by reason the feoffee could not till or com
post his land without cattle, and cattle cou!cl not be sustained without 
pasture ; so by consequence the feoffee had, as a thing necessary 
and incident, common in the waste and lands of the lord ; and this 
may be collected from the ancient books and statutes ; and the second 
reason of this common was, for the maintenance and adnmtage of till
age, which is much regarded and favoured by the law. Fit:r.. N. B . 
180. 4 Rejz. 37, · 
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Common jlU1' cause de vicinage; common by reason of neighbour
_hood; is a liberty that the tenants of one lord in one town have to com· 
· mon with the tenants of another lord in another town. It is where 
the tenants of two lords have used, time out of mind, to have common 
promiscuously in both fords hips lyin-g together, and open to one an?the:. 
8 Rejz. 78. And those that challenge this kind of common, wh1ch lS 

usually called intercommoning, may not put their cattle in the common 
of the other lord, for then they are distrainable ; but they may turn 
them into their own fields, and if they stray into the neighbotwing 
com1non, they must be suffered. Terms de Ley. The i·nhabitants of 
one town or lordship may not put in as many beasts as they win, but 
with regard to the freehold of the inhabitants of the other; for other
wise it were no good neighbourhood, upon which all this depends. 
Ibid. 

If one l01:d encloses the common, the other town Cannot then CQm
mon ; but though the common of vicinage is gone, common ajzjzendant 
remains. 4 Rejz. 38. 7 Rej1. 5. Every common jmr cause de vicinage 
i s a common ajzjzendant. l Danv. Abr. 799. 

This is indeed only a permissive right intended to excuse what in 
strictness is a trespass in both, and to prevent a multiplicity of suits. 
And therefore either township lllay enclose and bar out the other, 
t hough theY. have intercommoned time out of mind. 2 Comm. 34. 

Common ajzjwndant is only to ancient amble land; not to a house, 
meadow, pasture, &c. It is against the nature of common ajzjzendant 
t o be appendant to meadow or pasture. But if i-n the beginning land 
be arab4!, and of late a house hath been built-.on some part of the land, 
and some acres are employed to meadow and pasture, in such case 
it is appendant; though it must be pleaded as appendant to th~ lahcl, 
and not to the house, pasture, &c. 1 Nels. Abr. 457. This may be 
common appendant, though it belongs to a m(\nor, farm, or plough
land ; and common appendant is of common right; but it is not com
mon appendant, unless it has been appendant time out of mind. 1 
Danv. 7 46. It m'll}'i be upon condition; be for all the year, or for a 
certain time, or for a certain numbet· of beasts, &c. by usage ; 
though it ought to be for such cattle as plough and compost the land, 
to which it is appendant. Ibid. 797. Common appendant may be to 
common in a field after the corn is severed, till the ground is resown ; 
so it may be to have common in a meadow after the hay is carried 
off the same, till Candlemas, b'c. Yelv. 185. 

This common, which is in its nature without number, by custom 
may be limited as to the beasts. Common appurtenant ought always 
to be for those levant and couchant, and may be sans number. PlMvd. 
161. A man may prescribe to have common appq.rtenant for all 
manner of cattle, at every season in the year. 25 .llss. 8. Common 
by prescription for all manner of commonable cattle as belonging to 
a tenement, &c. must be fot· cattle levant and coucha17./ upon the land, 
(which is so many as the land will maintain,) or it will not be good; 
and if a person grants common sans number, the grantee cannot put 
in so many cattle, but that the grantor may have sufficient common 
in the same land. l Danv. Abr. 798, 799. He who hath common 
appendant or appurtenant, can · keep but a number of cattle pro
portionable to his land ; for he can common with rro more 
than the lands to which his common belongs is able to maintain. 3 
Salk. 93. Common afljzurtenant may be to a house, pasture, &c. though 
common appendant cannot; but it ought to be prescribed for as 
against common right ; and uncommo\)able cattle, as hogs, goats, &c. 
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are appurtenant. This common may be created by !$'rant at this day ; 
so may not common appendant. l Inst. 122. l RolL. AbT. 398. 

Common appurtenant for a certain number of beasts may be granted 
over. l Danv . 802. 

In Scotland, in those districts where there is no coal, the inhabit
ants are chiefly supplied with fuel from the mosses with which the 
c;:ountry abounds. vVhere one estate has only a small quantity of this 
1noss, it ~s not unusual for the proprietor of a neighbouring estate, 
where thet·e is a superfluity, to sell to the proprietor of the defective 
estate a perpetual liberty to his tenants to cut moss for fuel, on a cer
tain annual rent, per fine or finnilty, (which terms are synonymous,) 
and this is called " a heritable moss tolerance." See Dingwall v • 
.FarguhaTson. Dom. Proc. Journals, ~ub. an. 1797. 

II. The property of the soil in the common is entirely in the lord ; 
and the use of it jointly in him and the commoners. 

Lords of manors may depastme in commons where their tenants 
put in cattle ; and a prescription to exclude the lord is against law. 
1 Inst. 122. · 

The lord may agist the cattle of a stt·anger in the common by pre
scription ; and he may license a stranger to put in his cattle, if he 
leaves sufficient room for the commoners. I Danv. 795. 2 Mod. 6. 
Also the lord may surcharge, &c. an overplus of the common; and 
if, where there is not an overplus, the lord surcha1·ges the common, 
the com moners are not to distrain his beasts; but must commence 
an action against the lord. Fitz . N. B. 125. But it is said, if the 
lord of the soil put cattle into a close, contrary to custom, when it 
ought to lie fresh, a commoner may take the cattle damage-feasant; 
otherwise it is a general rule . that he cannot distrain the cattle of the 
lord. 1 Danv. 807. 

The lord may distrain where the common is surcharged; and 
bring action of trespass for any trespass done in the common. 9 
Reft. 113. 

A lord may make a pond on the common; though the lord cannot 
dig pits for gravel or coal; the statutes of aftjzrovement extending 
only to enclo7ure. 3 In st. 204. 9 Rejz. 112. I Sid. 106. If th.e lord 
makes a warrep on the common, the commoners may not kill the 
conies ; but are to bring their action, for they may not be their own 
judg·es. l Roll. 90. 405. 

By stat. 20 Hen. III. c. 4. (stat. of lV!erton,) lords may ajzjzrm1e against 
their tenants, viz. enclose part of the waste, &c. and thereby dis
charge it from being common, leaving common sufficient ; and neigh
bours as well as tenants claiming common of pasture, shall be bound 
by it. If the lord encloses on the common, and leaves not common suf
ficient, the commoners may not only break down the enclosures; but 
may put in their cattle, although the lord ploughs and sows the land. 
2 .lnst. 88. l Roll. Abr. 406. 

Where the tenants of the manor have a right to dig gravel on 
the wastes, or to take estovers, there the lord has no right, under 
the statute of M erton, to enclose and approve the wastes of the ma
nor. Yet a custom in a manor that any person, being desirous of 
enclosing, may apply to the court, &c. first obtaining the consent of 
the lord, does not abridge the lord's common law right of enclosing 
without any such application, provided he leave common sufficient 
for the tenants. 2 Tenn R ejz. 391, 392. 
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By stat. 29 Geo. II. c. 36. owners of common, with the conse~t . of 
the majority, in number and value, of the commoners; the maJority 
of the commoners, with consent of the owners; or any persons with 
the consent of both, may enclose any part of a common fot· the growth 
of wood. If the wood is destroyed, the offender may be punished ·;-· 
according to stat. l Geo. I. c. 48. lf not convicted in six months, '" 
t he owner shall have satisfaction from the adjoining parishes, &c. 
as for fences overthrown, by stat. W estm. 2.-Persons cutting wood on 
commons should incur the same penalty. And by Stat. 31 Geo. II. c. 
41. the recompense is to be paid to persons interested, in pt·oportion 
to their interest. Tenants for life, or fot· years determinable on lives, 
may consent for their term; but that binds not, after determination 
of their estate. 

By stat. 13 Geo. III. c. 81. § 21. rams are not to remain on commons 
from the 25th of August to the 25th of November. 

III. A commoner hath only a special and limited interest in the 
soil, but yet he shall have such remedies as are commensurate to his 
right, and therefore may distrain beasts damage-feasant, bring an ac
tion on the case, 0'c. but not being absolute owner of the soil, he can
not bring a general action of t1·e sjwss for a trespass clone upon the 
common. See Bridg. 10, ll. Godb. 123, 124. 12 Leon. 201, 202. 

A commoner cannot regularly do any thing on the soil which tends 
to the melioration or improvement of the common, as cutting down 
of bushes, fern, &c. l Sid. 251. 12 Hen. VIII. 2. 13 Hm. VIII. 15. 
Therefore if a common every year in a flood is surrounded with water, 
the commoner cannot make a trench in the soil to avoid the water, 
because he has nothing to do with the so-il, but only to take the grass 
with the mouth of the cattle. l Roll. Abr. 405. 2 Bulst. 116. But 
see ante, II. and ftost. 

Every commoner may break the common if it be enclosed; and 
although he does not put his cattle in at the time, yet hi:> right of 
commonage shall excuse him from being a trespasse1·. L it. Rejz. 38. 
See 1 Roll. Abr. 406. That is, supposing the enclosure made by the 
lord, and that there is not sufficient common; or that the enclosure is 
made by any other person than the lord. 

If a tenant of the freehold ploughs it, and sows it with corn, the 
commoner may put in his cattle, and thet·e with eat the corn growing 
upon the land : so if he lets his corn lie in the field beyond the usual 
time, the other commoners may, notwithstanding, put in their beasts. 
2 Leon. 202, 203. 

The commoner cannot use common but with his own proper cattle. 
But if he hath not any cattle to manure the land, he may borrow 
other cattle to manure it, and use the common with them; for by the 
loan, they are in a manner made his own cattle. I Danv. 798. Grantee 
of common appurtenant, for a certain number of cattle, cannot common 
with the cattle of a strange1·. He that hath common in gross, may 
put in a stranger's cattle, and use the common with such cattle. Ibid. 
803. Common appendant or appurtenant, cannot be made common in 
gross; and approvement extends not to common in gross. 2 Inst. 86. 

A commoner may distrain beasts put into the common by a stran
ger, ?revery commoner may bring action of the case, where damage is 
receiVed. 9 Rejz. 11. But one commoner cannot distrain the cattle of 
anot?er commoner, though he may those of a stranger, who hath 
no nght to the common. 2 Lut'lv. 1238. 



518 COMMON III~ 

Vlherevcr there is colour of right for putting in c,attle, a comn1oner 
cannot distrain ; where there is no colour he rtwy. So he may dis· 
train a stran ger's cattle, but not those of a commoner, though /~e ex· 
ceeds his number. 'Vhere writ of admeasurement lies, he cannot 
distrain. QutEre, whether he may distrain cattle surcharged, where 
t he right of common is fm· a number certain. 4 Bw·r. 2426. 1 Black. 
Rejr. 673. _ 

The usual remedies for surcharging the common, ar e either by dis
training so many of the beasts as are above the 11umber allowed, or 
else by an action of trespass; both which muy be had by the lord; or 
lastly, by a special action on the case,for damages, in which any com· 
moner may be plaintiff. FTeem. 273. But the ancient and most ef· 
fectual m etlt.od of proceeding, is by writ of admeasurement of jzastuTe. 
This lies, either where a common appurtenant, or in gross, is certaia 
as to number; or where a man has common appendant, or appurte· 
nant to his land, the quantity of which common has never yet been 
ascertained. In either of these cases, as well the lord as any of 
t he commoners, is entitied to this writ of admeasurement; which is . 
one of those writs that arc called vicontiel, (2 Inst. 369. Finch. L. 314·.) 
being directed to the sheriff, ( vicecomiti,) and not to be returned to 
any superior court, till finally executed by him. 

It recites a complaint, that the defendant hath suq:harged (sujzero· 
nemvit) the common : and therefore commands the sheriff to ad
measure and apportion it; that the defendant may not have more than 
belongs to him, and that the plaintiff may have his rightful share. 
And upon this suit all th e commoners shall be admeasured, as well 
t hose who have not, as those who have, surchat·g·ed the common ; as 
well the plaintiff as defendan t. Fitz. N . B. 125. The execution of 
this writ must be by a jury of twelve men, who are upon their oaths 
to asce rtain, under the supe1:intendence of the sheriff, what and how 
many cattle each commoner is entitled to feed. And the rule for this 
admeasurement is generally understood to be, that the commoner shall 
not turn more cattle upon the common, than are sufficient to manure 
and stock the land to which his right of common is annexed; or, as 
.our ancient law expressed it, such cattle as only are levant and cou
chant upon his tenement; (Bro. Abr. 1. Presc1·ijztion, 28.) which beiHg 
a thin g uncertain before admeasurement, has frequently, though er· 
roncously , occasioned this unmeasured right of common to be called a 
common wit!wut stint, or sans nombre; (HaTdr. 117.) a thing, which 
though possible in law, does in fact very rarely exist. Ld. Raym. 
4·07. 

If, after the admeasurement has thus ascertained the right, the 
same defendant surcharges the comrrwn again, the plaintiff may have 
a writ of second su1·c!wrge, (de secunda sujzerone1·atione,) which is 
given by the stat. Westm. 2. 13 Ed~u. I. c. 8. and thereby the sheriff 
is dit·ected to inquire by a jury, whether the <lcfenclant has in fact 
again surchat·g·ed the common, contrary to the tenor of the last ad· 
measurement; and if he has, he shall then forfeit to the king the su· 
pernmnerary cattle put in, and also !5hall pay damages to the plain
tiff. Fitz. N. B. 126. 2 I nst. 370. This process seems highly equitable, 
fo r the first offence is held to be committed through mere inadvertence, 
and therefore there m·e no damages or forfeiture on the first writ, which 
was only to ascertain the right which was disputed; but the second 
offe nce is a wilful contempt and injustice ; a.nd therefore punished, 
ve ry properly, with not only damages, but also forfeiture. And herein, 
the right, bein g once settled, is never again disputed; but only 

l 
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tt1e fa-ct is tried, whether there be any second surcharge Ol' no; which 
gives this neglected proceedi.ng a great advantage ove1· the n~odern 
by action on the case, wherem the quantum of common belongmg to 
the defendant must be proved upon evel'y fresh trial, for every re-
peated offence. . . 

This injmy, by surcharging, can, properly speakmg, only h~p~en 
where the common is aj1j~endant or ajLjluTtenant, and of course lumted 
by law; or where, when in gross, it is expressly limited and certain; 
for where a man hath common in gross, sans nomb1·e, or withoqt stint, 

.he cannot be a surcharger. However, even where a man is said to 
l1ave common without stint, still there must be left sufficient for the 
lord's own beasts. 1 Roll. Abr. 399. For the law will not suppose 
that, at the original gTant of the common, the lord meant to exclude 
himself. 

There is yet another disturbance of common, when the owner of 
the land, or other person, so encloses or otherwise obst1·ucts it, that 
the comnwner is precluded from enjoying· the benefit, to which he is 
by law entitled. This may be clone either by erecting fences, or by 
driving the cattle off the land, or by ploughing up the soil of the 
common. CTo. Eliz. l 98. Or it may be done by erecting a warren 
therein, and stocking it with rabbits in such quantities, that they de
vour the whole herbage, and thereby destroy the common. For in 
such case, though the commoner may not destroy the rabbits, yet the 
law looks upon this as an injurious disturbance of his right, and has 
given him his remedy by actjon against the owner. CTo. Jac. 195. This 
kind of disturbance does indeed amount to a disseisin, and if the com
lnof}er chooses to consider it in that light, the Jaw has given him an 
assise of no-vel disseisin, ag·ainst the lord, to recover the possession of 
his common. Fitz. N. B. 179. 01· it has given a writ of quod jleT
mittat, against any stranger as well as the owner of the land, in case 
of such a disturbance to the plaintiff as amounts to a total deprivation 
of his conunon; whereby the defendant shall be compelled to jwrmit 
t he plaintiff to enj oy his common as he ou g·ht. Finch. L. 275. Fitz . 
Jlr. B. 123. But if the commoner does not choose to bring a Teat action 
to recover seisin, or to try the r ight, he may (which is the easier and 
more usual way) bring an action on the case for his damages, instead· 
of an assise, or a quod ftennittat. CTo. Jac. 195. See 3 Comm. 238-
240. 

If any commoner encloses, or builds on the common, every com- 
moner may have an action for the damage. Where turf is taken 
away from the common, the lord only is to bring the action; but it 
i s said the commoners may have an action for the injury, by entering 
on the common, &c. 1 Roll. Ab1·. 89. 398. 2 L eon . 201. 

If a commoner who hath af7·edwld in his common be ousted of, or 
hindered therein, that he cannot have it so benefici ally as he used to 
do ; whether the interruption be by the lord or any slranger, he mav 
have an assise against him; but if the common er hath only an estate 
foT yeaTs, then his remedy is by action on the case. And if it be only 
a small trespass, that is little or no loss to the commoner, but he hath 
common enou gh besides, the commoner may not bring any action. 
4 Rejl. 37. 8 Rej1. 79. Dyer, 316. 

A commoner cannot dig clay on the common, which des troys the 
grass, and carrying it away doth damage to the ground; so that the 
other commoners cannot enjoy the common, in tam amj1lo modo, as 
t hey ought. Godb. 344. Also a commoner may not cut bushes, dig 
trenches1 &c. in the common, without a custom to do it. J J1tels. 462. 
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If he makes any thing· de no11o, he is a trespasser. He can do no
thing to impair the common, but may reform a thing abused, fill up
holes, &c. 1 Bro•wnl. 208. 

A commoner may abate hedges erected on a common ; for though 
the lord hath an interest in the soil, by abating the hedges, the com
moner doth not meddle with it. 2 Mod. 65. Any man may by pre
scription have common and feeding for his cattle in the king's high
way, though the soil doth belong to another. But the occupation of 
common by usurpation, will not give title to him that doth occupy 
it, unless he hath had it time beyond memory. 

Upon agreement between two commoHers to enclose a common, a 
party having interest not privy to the agreement, will not be bound; 
but one or two wilful persons shall not hinder the public good. 
Chan. Rej1. 48. Commons must be driven yearly at .11-fz'chaelmas, or 
within fifteen days after. Infected horses, and stone horses under size, 
&c. are not to he put into commons, under forfeitm·e, by stat. 32 Hen. 
VIII. c. 13. New erected cottages, though they have four acres of 
gt·ound laid to them, ought not to have common on the waste. 2 Inst. 
7 40. In law proceedings, where there are two distinct commons, the 
two titles must be shown. Cattle are to be alleged commonable, and 
common ought to be in lands commonable ; and the place is to be 
set forth where the messuage and lands lie, &c. to which the com
mon belongs. 1 Nels. 462, 463. 

Common appendant, because it is of common right, shall be ajl
jwrtioned by the commoner's purchase of part of the land in which 
he hath such common ; but common appurtenant shall be extinct by 
the commoner's purchase of pat·t of the land, in which, &c. Both 
common appendant and appurtenant shall be ajtjwrtioned by alienation 
of pat·t of the land to which the common is appendant' or appurtenant. 
Co. Lit. 122. Hob. 235. 8 Co. 78. 0'1.oen, 122. 4 Co. 37. Cro. Eliz. 
594. 

A release of common in one acre, is an extinguishment of the whole 
common. See 4 Co. 37. 

If A. hath common in the lands of B. as appurtenant to a mes
suage, and aftet· B. enfeoff's A. of the said lands, whereby the com
mon is extinguished; and then .11. leases to B. the said messuage and 
lands, vvith all commons, &c. used or occupied with the said mes
suage ; this is a good grant of a new common for the time. Cro. 
Etiz. 570. If several persons are seised of severar parts of a common, 
and a commoner purchases the inheritance of one part, his entire 
common is extinct. 1 And. I 59. vVhen a man hath common append
ant, for a certain number of cattle, and to a certain parcel of land, 
if he sell part of it, the cotl)mon is not extinguished ; for the pur
chaser shall have common jzro rata; but it is otherwise in common 
appurtenant. 8 Rejt. 78. l .!Vets. 460. See Fitz. Abr. tit. Comm . 
jter tot. 

By stat. 13 Geo. III. c. 81. in every parish w11de there are common 
field lands, all the arable lands lying in such fields, shall be culti
vated by the occupiers, undet· such rules as 3-4·ths of them in num
ber and value (with the consent of the land and tithe owners, [the 
latter not to receive any fines, only r ents, § 23.]) shall appoint by 
writing under their hands; the expense to be bome propot·tionably, 
§ 1, 2. 4. 7. Under the management of a field-maste?-, Ol' field-re e1Je, 
to be appointed annually in May, ~ 3. 5. 6. 

Persons having right of common, but not having land in such fi elds, 
and persons having sheep-walks, may compound for such right, by 
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\Vritten agt•eement, or may, with their consent, have parts allotted 
them to common upon,§ 8-10. And the balks, slades and meres 
may be pioughed up, § 11-14. 

Lords of manors with the consent of 3-4ths of the commoners, on 
the wastes and commons within their manors, may demise (for not 
more than four years) any part of such wastes, &c. not exceeding 
l-12th part; and the clear rents reserved for the same, shall be ap-
t)lied in improving the residue of such wastes,§ 14. . .. 

In every manor where there are stinted commons, in heu of detmsmg 
part thereof, assessments on the lords of such manors, and the owners 
and occupiers of such commons may be made, and the n;oner employ· 
ed in the improvement of the commons, under the d1rect10n of the 
majority ; which (or in some instances 2-3ds) may reg~llate the de
pasturing, opening, shutting up, breaking and unstockmg the com· 
mons, and the kind of cattle to be allowed the commoners, § 16-21. 

All rights relative to commons, pr·evious to this act, are saved: ex
cept as against persons who become subject to regulations made un
der the statute, § 27. 

As to Common in general, see further, Com. Dig. tit. Common. 
CoMMON OF EsTOVERs, or estouvie1·s, that is necessa1·ies, from estojfer 

to furnish.] A liberty of taking necessary wood for the use or furnittire 
of a house, or farm, from off another·'s estate. 2 Comm. 35. Or in the 
language of the law, for house-bote,jllough-bote, and hay-bote. See tit. 
Bote. What bates are necessary, tenants may take, notwithstanding 
no mention be made thereof in their leases; but if a tenant take more 
house-bote than is needful, he may be punished for waste. Terms de 
Ley. Tenant for life may take upon the land demised reasonable esto
vers, unless restrainro by special covenant; and every tenant for years 
hath three kinds of estovers incident to his estate. I Inst. 41. vVhen 
a house, having estovers appendant or appurtenant, is blown down 
by wind, if the owner rebuilds it in the same place and manner as 
before, his estovers shall continue ; so if he alters the rooms and cham
bers, without making new chimneys ; but if he erect any new chimneys, 
be will not be allowed to spend any estovers in such new chimneys. 
4 Reft. 87. 4· Leon. 383. If one have a dwelling-house whereunto 
common if estovers doth belong, and the house by fire is burnt down, 
and a new one built near to the place, or in the place in anothet' 
form, the estovers are gone; but if the old house be only some of it down, 
it is otherwise ; and in all cases where the alterations to a house do 
no prejudice to the tertenant or owner of the land or wood, the esto
vers will remain. Fitz. N. B. 180. 'iVhere a man hath estovers for 
life, if the owner cut down all the wood, that there is none left for 
him, he may bring an assise of estovers; and if the tenant have but 
an estate for years, or at will, he may have an action on the case. 
Moor Ca. 65. 9 Reft. 112. If the tenant who hath common of esto
-vers, shall use them to any other purpose than he ought, he that 
owns the wood may bring trespass against him; as where one grants 
twenty loads of wood to be taken yearly in such a wood, ten loads to 
burn, and ten to repair pales; here he may cut and take the wood for 
the pales, though they need no amending, but then he must keep it 
for that use. 9 Rep. 113. Fitz. N. B. 58. 159. 

Common of Pasturctge, Is the right of pasturing the goods and cat~ 
tle of the dominant tenement, upon the ground of the servient. Scot eli 
D~ . . 

CoMMON OF PiscARY, Is a liberty of fishing in another man's water. 
Common of ftiscary to exclude the owner of the soil, is qmtrary to 
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law: though a person by prescnptwn may have a sepat·atc right of 
fishing in such water, aod the ownet' of the soil be excluded; for a 
man may grant the water, without passing the soil; and if one grant 
sejwraliam jziscm·iam, neither the soil nor the water pass, but only 
~ right of fishing. 1 Inst. 4. 122. 164, 5 Rejz. 34. See Fi~h and 
Fis!zeTy. 

CoMliiON OF TuRBARY, Is a license to dig turf upon the ground of 
another, o1· in the lord's waste. This common is appendant o1· appur
tenant to a house, and not to lands ; for turfs are to be burnt in the 
house; and may be in gro~s; but it does not give any right to the 
land, trees, or mines. It cannot exclude the owne1' of the soil. 1 Inst. 
4. 122. 4 Rejz. 37. 

There is also a common of digging for coals, minerals, s-tones an(l 
the like. All these bear a resemblance to the common of pasture 
in many respects ; though in one point they go much farther; common 
of pasture being only a right of feeding on the herbage or vesture of 
the soil which renews annually; but common of turbary and those 
just mentioned, are a right of carrying away the very soil itself. 
These several species of common do, however, all originally result 
from the same necessity as common of pasture ; viz. for the mainte
nance and carrying on of husbandry ; common of piscary being given 
for the sustenance of the tenant's family ; common of turbary and 
fire-bote for his fuel; and house-bote, plough-bote, cart-bote and 
l1edge-bote for repairing his house, his instruments of tillage, an.d the 
necessary fences of his grounds. 2 Comm. 34, 35. 

COMMON BENCH, banws communis, from the Sax. bane, bank, 
and thence metaphorical! y a bench, high seat or tribunal. J The court 
of Common Pleas was anciently called Common Bench, because the 
.Pleas of controversies between common jze1·sons were 'there tried and 
determined. Camd. Britan. 113. In law books and references the 
court of Common Plea8 is written C. B. from Communi Banco, (m· C. 
P.) and the justices of that court are styled Justiciarii de Banco. See 
tit. Common Pleas. 

COMMON DAY OF PLEA IN LAND, Signifies an ordinary day 
in · cotlrt, as Octabis Hilarii, Quindena Pasch«, f::J'c. It is mentioned 
tin the stat. 51 Hen. III. stat. 2. and 3. Concerning general days in 
hank, see tit. Days in Ban k. 

COMMON FIELD LAND, See tit. Common. 
COMMON FINE, .finis communis.] A small sum of money, which 

the resiants within the liberty of some leets pay to the lords, called 
in divers places lzead silver or head j~ence, in others ce1·t money; and 
was first granted to the lord, towards the charge of his purchase of 
the coU?·t-leet, whereby the resiants have the ease to do their suit 
within their own mano:·s, and are not compellable to go to the slzeri.fl8 
turn: in the manor of S!zeejzshead in the county of Leicester, every re
siant pays ld. jzer poll to the lord at the court held after Michaelmas, 
which is there called common fine. For this common fine the lord may 
distrain; but he cannot do it without a prescription. 11 Rejz. 44. 
There is also common fine of the county. See Fleta, lib. 7. c. 48. and 
stat. 3 Ed'iV. I. c. 18. 

COMMONS HOUSE oF PARLIAMENT, Is the Lowet· House of 
Parliament, so called, because the Commons of the realm, that is the 
knights, citizens, and burgesses returned to parliament, representing 
the whole body of the Commons do sit there . Cromjz. Jurisd. See 
tit. Parliament. 

COMMON INTENDMENT, Is common meaning or understand· 
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-.ing, according to the sHbject matter, not strained to any extraordinary 
or foreign sense; bar to common intendment is an ordinary or general 
bar, which is commonly an answer to the plaintiff's declaration. There 
are several cases in the law where common intendment, and intend
ment take place; and of common intendment a will shall not be sup• 
posed to be made by collusion. Co. Litt. 78. See Co. Litt. 303. a, 
b. t!tc. 

COMMON LAW, lex communis.] Is taken for the law of this 
kingdom simp-ly, without any other laws; as it was generally holden 
before any statute was enacted in parliament to alter the same ; and 
the king's courts of justice are called the Common LMu Courts. The 
Common La~u is grounded upon the gene1·al customs Gf the realm; and 
includes in it the la~u ofnatzwe, the la~u of God, and the jwinciftli:8 and 
maxims of the law: it is founded upon ~·eason; and is said to be the 
perfection of reason, acquired by long study, observation and expe
rience, and ;-efined by learned men in all ages. And it is the common 
birth-right, that the subject hath for the safeguard and defence, not 
only of his goods, lands and revenues; but of his wife and children, 
body, fame, and life also. Co. Lit. 97. 142. Treatise of La~vs, jz. 2. 

Accorcliug to Hale, the Common La~u of England, is the· common 
rule for administering justice, within this kingdom, and asserts the 
king's royal prerogatives, and likewise the rights and liberties of the 
subject; it is generally that law, by which the determinations in 
the king's ordinm·y courts are g·uided ; and this dieects the cou-rse of 
descents of lands ; the nature, extent, and qt1alification of estates ;- and 
therein the manner and ceremonies of conveying them fmm one to an
other; with the forms, solemnities and obligation of contracts; the 
nlles and directions for the exposition Gf deeds, and acts of par
liament; the process, proceedings, judgments, tmd executions of om' 
courts of justice; also the limits and bounds of courts, and jurisdic
tions; the several kinds of temporal offences and punishments, and 
their application, &c. Hale's Hist ._ of the Common Law, jz. 2'4. 
44, 45. 

As to the 1ise of the Common Law, this account is given by some 
ancient writers: After the decay of the Roman empire, three sorts of 
the German people invaded the Britons, viz. the Saxons, the .!Jngl'es, 
and the Jutes ; from the last sprung the Kentish men, and the inhabit
ants of the Isle of Wight; from the Saxons came the people call
ed East, South, and West Saxons; and· from. the ./Jngles, the East An
gles, Mercians, and Northumbrians. These people having different 
customs, they inclined to the different laws by which their ancestors 
were governed ; but the customs of the West Saxons and lvle1·cians, 
who dwelt in the midland counties being preferred before the rest, 
were for that 1·eason called jus .!1nglo1·um; and by these . laws those 
people were governed for many ages; but th0 East Saxons having 
afterwards been subdued by the Danes, their customs were introduced, 
and a third law was substituted, which was called Dane lage; as the 
other was then styled West Saxon lage, t!tc. At length the Danes be
ing overcome by the No1·mans, William called the Conqueror,. upon 
consideration- of all those laws and customs, abrogated some and esta
blished others; to which he added some of his own country laws, 
which he judged most to conduce to the presenation of the peace; 
and this is what we now call the Common Lww. 

But though we usually date our Common La~u from hence, this was 
not the original of the Common La~u; for Ethelbert, the first .christian 
lf.ing of this _nation, IT,Jaite the first Sq;r;on. l~ws, whi.((.h were published 
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by the advice of some ·wise men of his council; and king Alfi·ed, who 
lived 300 years afterwards, collected all the Saxon La~vs into one 
book, and commanded them to be observed through the whole king
dom, which before only affected certain parts thereof; and it was there
fore propel'ly called the Common La~u, because it was common to the 
whole nation; and soon after it was called, the folc-right, i. e. the juo
jzle's right • 

.!l<fred was styled .llnglicarum legum conditor; and w~en the Danes, 
on the conquest of the kingdom, had introduced their laws, they 
were aftenvards destroyed; and EdwaTd the Confessor out of t~1e for
mer laws composed a body of the Common Law; wherefore he IS call
ed by our historians, .llr:glicarum legwn restitutor. Blount. In the 
reign of Ed1v. I. B1·itton wrote his learned book of the Common La.w 
o~ this realm; which was done by the king's command, an~ runs m 
his name, answerable to the Institutions of the Civil Law, which Jus
tinian assumes to himself though composed by others. Staundf. 
Prerog. 6. 2 I. But Justinian ought to be entitled to the hon.ottr, as 
the Institutes were composed by his direction. This Britton IS men
tioned by GuJin to have been bishop of Hereford. 

Bracton, a great Jawyet·, in the time of Hen. III. wrote a very learn
ed treatise of the Common La~v of England, held in great estimation; 
and he was said to be Lord l hief Justice of the kingdom. Also the 
famous and learned Glanvi!, Lord Chief Justice in the reign of Hen. II. 
wrote a book of the Common Law, which is said to be the most ancient 
composition extant on that subject. Besides these, in the time of Edw. 
IV. the renowned lawyer Littleton wrote his excellent book of En
glish Tenure.Y. In the reign of King James the First, the great oracle 
of the Jaw, Sir Edward Coke, published his learned and laborious In
stitutes of our law, and commentary on Lzttleton. About the same 
time likewise Dr. Cowel, a civilian, wrote a short Institute of our Jaws. 
In the reign of King Geo1·ge the First, Dr. Tho. 1/f/ood, a civilian and 
common lawyer, and at last a divine, wrote an Institute of the laws 
of England, which is something after the manner of the Institutes of 
the Civil Law. 

To conclude the whole of this head, the late learned Judge Black
stone in the reign of Geo1·ge the Third, published his Commentaries on 
the Laws of England, the best analytic and most methodic system of 
out· laws which ever was published. It is equally adapted for the use 
of students, and of those gentlemen who ch0ose to acquire that know
ledge of our laws, which is, in fact, essentially necessary for every 
one. See particularly those Commenta1·ies, vol. l. ft. 637. and vol. 4. 
ft.-411. on this subject. 

·coMMON PLEAS, communiaj1lacita.] Is one of the king's courts 
-new constantly held in W estminster-Hall; but in ancient time was 
moveable, as appears by M agna Charta, caj1. ll. Before this charte1¥ 
of king John C5 H en. III. there were but two courts called the king's 
courts, viz. the King's Bench and the Exc!zeque1·, which were then 
styled Curia Domini R egis, and Aula Regis, because they followed the 
court of the king; and upon the grant of the great charter, the court 
of Common Pleas was erected and settled in one certain place, i. e. 
Vi"estminster-Hall; and after that, all the writs ran Quod sit coramjus
ticiariis meis aj1Ud Westm. whereas before, the party was required by 
them to appear Coram me vel justiciaTiis meis, without any addition of 
place, &c. But Sir Edward Coke is of opinion in his preface t~ the 
eighth report, and I Inst. 71. b. that the court of Common Pleas existed 
as a distinct court before the eonquest ; and was not created by Magna 
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Cha1·ta, at which time the1·e were Justicim·ii de Banco, b'c. Though 
before this act, Common Pleas might have been held in Banco Regis; 
and all uriginal writs were returnable there . 

According to Madox the origin of the court of Common Pleas is 
of a much later date than that assigned by Lord Coke. He so far 
agrees with Lord Coke as to admit that the Magna Charta of Hen. III. 
rather confinned than erected the Bank or Common Pleas; and that 
such a court was in being several years befoPe the Magna Charta of 
17 of King John, though it was then first made stationary; but in other 
respects Lord Coke and Mr . • 'lfadox differ widely; for the latter thinks 
that some time after the conquest there Wi!.S one great and supreme 
judicature, called the Cu1·ia Regis, which he supposes to have been of 
..Norman, and not Anglo Saxon original, and to have exercised juris
diction over common as well as other pleas ; that the Common Pll'as 
and Exchequer were gradually separated from the Curia Regis, and 
became jurisdictions wholly distinct from it ; and that the separation 
of the Common Pleas began in the reign of Richard I. or early in 
the reign of king John, and was completed by Hen. Ill. See Marl. 
Hist. Exc. 63. 549. fo . ed. 3 Comm. 37. 4 Inst . 99. 1 Inst. 71. b. and 
the note there. 

Writs returnable in this court, are now coram justiciariis nostri:r 
ajzud Westm. But original writs, &c. returnable in B. R. are Coram 
nobis ubicunque fuerimus in ./Jngliil. The jurisdiction of the court of 
C. P. is general, and extends itself throughout England; it holds plea 

_of all civil causes at common law, between subject and subject, in ac
UQns real, personal and mixed ; and it seems to have been the only 
court for real causes. In personal and mixed actions it hath a con
current jurisdiction with the King's Bench; but it hath no cogni
sance of pleas of the crown ; and Common Pleas are all pleas that are 
not such. 

The court of Common Pleas does not possess any o1·iginal jurisdic
tion; nor has it, like the court of King's Bench, any mode of proceed
ing in common cases peculiar to itself. Its authority is founded on 
original writs issuing out of the court of Chancery; which original 
writs are the king's mandates for the coutt to proceed in the deter
mination of the causes mentioned thet·ein. The reason of original 
writs issuing out of C!tance1-y is, because when the courts were uni
ted, which was formerly the case, the chancellor held the seal; there
fore, when they were divided, he still keeping the seal, sealed all ori
ginal writs. Gilb. H. C. P. 3. In all personal actions therefore 
brought by and against common persons, the only way of proceeding 
in this court, is by original. 

There is indeed one other way of proceeding in this court, in common 
cases, which is sometimes used; and which is called proceeding by 
original quare clausumf1·egit. This method of proceeding is ground
ed, in point of law, upon the same kind of original writ as the usual 
proceeding by cajzias is, the only difference bet\Veen them being in 
the mesne ftrocesa after the original is sued out; or at least sujzjwsed 
so to be. Instead of the process to compel the appearance of the de
fendant being by cajzias against his person, it is in this case by sum
mons and distress against his goods. In a word, it is the same as
the ancient mode of proceeding in this cout·t was before the gene
ral introduction of the cajzias. (See this Diet. tit . Capias.) The 
advantage and use of this mode of proceeding by original q. c. f. is 
where a defendant has effects which can be distrained, but he himself 
(;annat be met with to be pcrcrmatly served ; the process by cajzias re-
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quiring personal service, which is not required in the process by sntn' 
mons. 

All actions belonging to this court, come hither either by original, 
as arrests and outlawries; or by p~·ivil~ge or attachment, for or 
against privileged persons ; or out of mfenor courts not of record, by 
jzone 1·ecordare, accedas ad curiam, •writ of falsr: judgment, l.'f'c . Ac
tions' popular, and actions pena~, of debt? &c: u-po-1"! a~y statute, are cog-
11isable by this court; and besides havmg JUrischctwn for punishment
of its officers and ministers, the court of Common Plea.9 may grant 
prohibitions, to keep temporal and ecclesiastical com:ts within due 
bounds. 4 Inst. 99, 100. 118. In this court are four JUdges, created 
'by letters patent; the seal of the court is committed to the custody 
of the Chief Justice. 

The other officers of the Common Plea.~ are the Custos Brevium, 
tlwee P1·othonotaries and their Secondaries, the Clerk of the War
rants, Clerk of the Easoins, fourteen Filazers, four Exigenters, a 
Clerk of the Juries, the Ch&rogaft!xer, Clerk 0f the King's Silver, the 
Clerk of the Treasury, Clerk of tae Seal, of Outla~vries, and the 
Clerk of the Enrolment of Fines and Recoveries, Clerk of the Errors, 
b'c. The Custos Brevium is the chief clerk in this court, who re
ceives and keeps all writs returnable therein ; and all records of Nisi 
Prius, which are delivered to him by the clerks of the assise of 
every circuit, &c. and he files the rolls together, and carries them 
into the treasury of records ; he also makes out exemplifications, and 
copies of all writs and records, &c. The Prothonotaries enter and 
ent'ol all de·clarations, pleadings, judgments, &c. and they make out 
all judicial writs, writs of execution, writs of privilege, ft?·ocedendos, b'c. 
The Secondaries aee assistants to the P1·otlwnotaries in the execution 
of their offices ; and they take minutes, and- d·raw up all orders and 
Tules of court. The Filazers, who have the several counties of En 
gland divided among them, make out all mesne jwocess-r as cafzias, 
alias, jzluries, l1c. between the original writ and the declaration; and 
they make all writs of view, l1c. The Exigenters, appointed for se
-veral counties, make out all exigents and proclamations in order to· 
(')Utlawry. The Clerk of The Warrants enters all warrants of attor
ney; enrols deeds of bargain and sale, and estreats all issues. The 
Clerk of the Essoins keeps the roll of the essoins, wherein he enters 
them, and nonsuits, &c. The Clerk of the Juries makes out all writs 
of habeas corjzora jurat01·' , for juries to appear; and he enters the 
continuances till the verdict given. The Clerk of the Treasury 
keeps the records of the court, and makes exemplifications of records, 
copies of issues, judgments, &c. The Clerk of the Seals seals all 
writs and mesne process; also writs of outlawry and supersedeas, and 
all patents. The Cle1·k of the Outlawries makes .out the writs of 
capias utlagatum. The Clerk rif tile En:o1·s is for • the allowance of 
writs of error, &c. The Clerk of the Enrolments of fines and recove
l'ies, returns all writs of covenant, writs of entry and seisin, and enrols 
and exemplifies fines, &c. The Clerk of the king's Silver enters the 
substance of the writ of covenant; and the Chirograjzher engrosseth all 
fines, and delivers the indentures to the parties., &c. 

To these officers may be added a Proclamator; a Keejzr:r of the 
court; Cryer; and Tijzstaffs; besides the Warden of the Fleet. There 
are also .Attorney-s of this court, whose number is unlimited; and 
none may plead at the bar of the court, in term-time, or sign any 
special pleadings but Serjeants at law. 

1 
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COMMON PRAYER, jweces jzublwe.J The litmgy or prayers 
u sed in our church. ·It is the particular duty of Clergymen every 
Sunday, b'c. to use the public form of prayer, prescribed by the Book 
o/ Common Pmyer; and if any incumbent be resident upoh his living, 
as he ought to be, and keep a curate, he is obliged by the act of uni-

_fo1·mity, once every month, at least, to read the common jzrayers of the 
church, according as they are directed by the book of common jwayer, 
in his parish church, in his own person; or he shall forfeit 5l. for 
every time he fails therein. Stat. 13 & 14 Car. II. cajz. 4. Also by 
that statute the book of common jn-aye1· is to be provided in every pa
l'ish, under the penalty of 3l. a month; and the common praye1· must 
be read before every lecture; the whole appointed for the day, with 
all the circumstances, and ceremonies, &c. Ministers, before all ser• 
mons, are to move the people to join in a short jlrayer for the cath0-
lic church ; and the whole congregation of c~ristian people, &c. foi· 
the king and royal family; the ministers of God's word, .nobility, ma
gistt·ates, the whole commons of the realm, &c. and conclude with the 
Lord's Prayer, Can. 55. Refusing to use the Common Prayer, or 
using any other open prayers, b'c, is punishable by stat. 1 Eliz. c. 2 . 
See tit. ChuTC!z, Church<wm·den, Parson, Service, and Sacrament. 

COMMON vVEAL, Is understood in our law to be bpnum jJUblicum, 
and is a thing much favoured; and therefore the law doth tolerate 
many things to be done for common good, which otherwise might 
not be done; and hence it is, that monoftoliea are void in law ; and 
that bonds and covenants to restrain free trade, tillage, or the like, are· 
adjudged,void. 11 Co. Rep. 50. Plowd. 25. Shejz. Ejzit. 270. 

COMMORANCY, commorantia from commoro.J An abiding, dwell
ing or continuing in -any place; as an inhabitant of a house in a viii, 
&c. And commo1·ancy for a certain time, may make a settlement in a 
parish. Dalt. See tit. Poor. Commorancy consists in usually lying. 
in a certain place. 4 Comm. 273. 

COMMORTH, or _COMORTH, comortha.J From the Brit. cym;; 
morth, i. e. subsidium; a contribution which was gathered at mar
riages, and when young priests said or sung the first masses, &c. 
See stat. 4 Hen. IV. c. 27. But stat. 26 Hen. VIII. c. 6. prohibits the 
levying any such in T.Vales, or the Marches_, b'c. Cowel. . 

COMMOTE, In WaleB, is half a cantud or hundred, containing 
fifty villages. Stat. Walli<e, 12 Edw. I. J!Vales wai$ anciently divided 
into three proviBces; and each of these were again subdivided into 
t:antreds, and every cantred into commotes. Doderige's Hist. Wal . 
fol. 2. Commote also signifies a great seignory or lordship, and may 
include one, or divers manors. Co. Lit. 5. 

COMMUN ANCE. The commoners, or tenants a!'\d inhabitants, 
who had the right of common, or commonmg in open field, &c. were. 
formerly called communance. Co~vel. ' 

CoM:tVIUNE CoNciLIUJV£ REGNI ANGLIJE . . The common council of 
the king and people assembled in parli.ament. 

CoMMUNIA PLACITA NON TENENDA IN ScACCARIO. An ancient 
writ directed to the treasurer and barons of the Exchequer, forbidding 
them to hold vlea between common jlersons (1. e. not debtors to the 
king, who alone originally sued and were sued there) in that court, 
where neither of the parties belong to the same. Reg. Qrig. 187. But 
little obedience would perhaps be now paid to such a writ, was any officer 
to dare to issue it; for the court of Exchequer, seems by prescription, 
to have attained a concurrent jurisdiction in civil suits, with the other 
courts in Westmin8tcr -Halt. See tit. Court8, Exchequer. 
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COMMUNI CUSTODIA, A writ which anciently lay for the lord, 
whose tenant holding by knight's servjce died, and left his eldest son 
under age, against a stranger that entered the land, and obtained the 
ward of the body. Fitz. N. B . 89. Reg. Orig. 161. Since the statute 
12 Car. II. c. 24. hath taken away wardships, this writ is become of 
no use . 

COMMUNITY of the kingdom. Vide Commonalty. 
COMPANAGE, Fr.] All kind of food, except bread and drink; 

and Sftdman interprets it to be quicquid cibi cum pane sumitur. In.. 
the mano1· of Feskerton in the county of Nottingham, some tenants, 
when they performed their boons or work-days to the lords, had three 
boon loaves with comftanage allowed them. Reg. de Thurgarton , 
cited in ./Jntiq. Nottingham. 

COMPANION OF THE GARTER, Is one of the knights of that 
most noble order, at the head of which is the king, as sovereign. See 
stat. 24 Hen. VIII. c. 13. and tit. Garter. 

COMPASS, An instrument used in navigation, by the direction 
and assistance whereof vessels are steered to the most distant parts of 
the world. It was invenled soon after the close of the holy war, and 
thereby navigation was rendered more secure as well as more adven
turous, the communication between remote nations was facilitated, and 
they were brought nearer to each other. See Robe1·ts. Hist . Emft. C. 
V. 1. v. 78 . See tit. Longitude. 

COMPELLATIVUM, An ad,·ersary or accuser. Leg . .lltllelstan. 
COMPERTORIUM,. A judicial inquest in the Civil Law, made by 

delegates, or commissioners, to find out and relate the truth of a cause. 
Paroch • .llntiq. 575 . 

COMPOSITION, comftositio.J An ag1·eement or contract between 
a parson, patron and ordinary, &c. for money or other thing in lieu of 
tithes. Land may be exempted from the payment of tithes, where 
compositions have been made; and real comjwsitions for tithes are 
to be made by the concurrent consent of the parson, patron and ordi
nary. Real compositions are distinguished from personal contracts; for 
a comjwsition called a personal contract is only an agreement between 
the parson and the parishioners, to pay so much instead of tithes; and 
though such agreement is confirmed by the ordinary, yet, if the par
son is not a party, that doth not make it a real composition, because 
he ought to be a pal'ty to the deed of composition. March's Rejz. 87. 
The compositions for tithes made by the consent of the parson, patron 
and ordinary, by virtue of stat. 13 Eliz. c. 10. shall not bind the sue· 
cessor, unless made for twenty-one years or three lives, as in case 
of leases of ecclesiastical corporations, &c. Compositions were at first 
for a valuable consideration, so that though, in process of time, upon the 
increase of the value of the lands such compositions do not amount to 
the value of the tithes, yet custom prevails, and from hence arises what 
we call a modus decimandi. Hob. 29. See further, tit. Tit!Les . 
. !he word c~n:fwsition ha~h like~ise a?other meaning, i. e. decisio 

lztzs. Composztzons were 111 ancient times allowed for crimes and 
o~ences, .even fot· murder. An expedient empl_oyed by the civil ma
gistrate, m .order to set some bounds to the vwlence of private re
venge. Tlus custom may be traced back to the ancient Germans. 
Tacit. de Morib. Ger. c. 21. Lord Kaim's Hist. La7U T'r. l. ft. 41 , 
42. &c. 

COMPOSITIO MENSURARUM, Is the title of an ancient ordi~ 
~nee for measures, ·not printed. 
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COMPOSTUM. Dung, soil or compost laid on lands. Register. 
P.ccl. Cantua1·. MS. 

COMPOUNDING FELONY, or theft-bote, Is where the party 
robbed not only knows the felon, but also takes his goods again, 
<>r other amends upon agreement not to prosecute . . It was formerly 
lleld.to m_ake a man an accessary; but is now punished only with fine 
and unpnsonment. I Hawk. P. C. c. 59. § 6. To take any reward 
for helping a person to stolen goods, is made felony by stat. 4 Geo. I. 
c. ll. And to advertise a reward for the return of things stolen, in
curs a forfeiture of 50!. by stat. 25 Geo . III. c. 36. See tit. Advertise
m ent; and also Felony, Misfzrision. 
COMPRl~T, A surrep~tious printing of another bookseller's copy 

to make g·am t11ereby, which was contrary to common law, and is 
now restrained by statute. See tit. L itera1·y Projte?·ty. 

COMPROMISE, comjzromissum.J A mutual promise of two or 
more parties at difference, to refer the ending of their controversy to 
arbitrators;· and rVest says, it is the faculty or power of pronouncing 
sentence between persons at variance, given "J arbitrators by the par
ties' private consent. TtVest's Symb·. § I. Matters compromised are 
.also matters of law referred, or made an end of. See tit. Award. 

Comjztrolle?·, Is one who observes and examifies the accompts of 
collectors of public money. Sco tch Diet. 

Comjttrolle1· of the P ijze, Is an officer of the Exchequer, that Wl'iteth 
out summons twice every year to the sheriffs, to levy the farms and 
debts of the Pipe, and also keepeth a contra-rollment of the Pipe. 
ficatcll Diet. 

COMPURGATOR, One that by bath justifies another's innocence. 
£omfturgators were introduced as evidence in the jurisprudence of 
the middle. ages: ~heir numbe1· varied according to the importance 
of the subject ln dispute, or the nature of the crime with which a 
person was charged. Du Cange, voc. Juramentum, 'VOl. 3. ft. 1599. See 
Oath, and 3 Comm. 342. 4 Comm. 361. 407. See also tit. Clergy. 

COMPUTATION, comftutatio.J The true account and construc
tion of time; and to the end neither p~rty. to an _agreement, &c. may 
do wrong to the other, ~or the det~rm1~at10n of time be left at large, 
it is to be taken accordmg to the JUSt JUdgment of the law. A deed 
dated the 20th clay of A ugust, to hold from the day of the date, shall 
be construed to begin on the 21st day of August; but if in the haben
dum it be to hold from the making, or from thenceforth, it shall be
gin on the day delivered. I Inst. 46. 5 Reft . 1. If an indenture of 
lease dated the 4th day of July, made for three years from thenceforth 
be delivered at four of the clock in the afternoon of the said 4th day 
of July, the lease shall end the 3d day of July in the third year; and 
the law in this comftutation rej.ects all fractions or divisions of the dav. 
See Day, Month, Year, Time, Age, b'c. b'c. • 
· Comjzutation of miles after t~e English manner, is allowing 5,~80 
feet or 1,760 yards to each mlle; and the same shall be reckoned 
not 'by straight lines, as a bird or arrow may fly, but according to the 
nearest and most usual way. Cro. Eliz. 212. ~ee 1vlile. 
· COMPUTO, Lat .] A writ to compel a bailiff, receiver or account
ant, to yield up his acc~unts . _It is foun~led on the statute of Westm . 
2 . . cafz. 12. And also hes agamst guardians, &c. Reg. Orig. 135. 
· CONCEALERS, concelatores, so called a concelando, as mons cl 
mo'Vendo by an an tijzhrasis .] Such as were used to find out concealed 
l ands, 1. ~-such lands as are privily kept from the king by common per - , 
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sons, having nothing to show for their· title or estate therein. See 
stat. 39 Eli;z:. cajz. 22. There are also concealers of crimes; and as to 
concealing treason, 1.7c. see tit. Misjzrision. 

CONCESSI, I have granted] A word of frequent use in convey .. 
ances, creating a covenant in. law; ~s dedi (I have given) mak~s a 
·warranty. Co. Lit. 384. Thts word Is of a general extent, and sard to 
amount to a grant, feoffment, lease and release, &c. 2 Sau.nd. 96. 

CONCESSIT SOLVERE. This is an action of debt ufton simftle 
contract, and lies by custom i~ the. courts of th~ cities of London 
and Bristol, and the great sessiOns I~ W~les. . Stz. _198: Paschall v. 
Sjzaring. The present form of d~clarmg .m this actiOn m London is, 
that the defendant in consideration of divers sums of money before 
~hat time due, and owing from the said defendant to the said plaintiff, 
and then in anear and unpaid, granted and agreed to jzay (concessi& 
sol-ve1·e) to the said plaintiff, lOOl, where and when the same should 
afterwards be demanded, yet, &c. And this general form has been 
held g·ood dpon a writ of error. 1 Roll, .llbr. 564. jzl. 21. 2 Ld. 
Raym. l. 32. Stan; Y. Atkins. In the court of great sessions in 
liVales, the form of declaring in this action is still more general, for 
there it is sufficient merely to state that the defendant, on, &c. at, &c. 
granted to flay to the plaintiff such a sum of money, without adding 
any thing more. But to prevent a smprise upon the defendant from 
this very general way of declaring, it is necessary for the plaintiff to 
give notice in writing of the particular cause of action. It is obser. 
vable, however, that in a case, 39 Hen. VI. 29. abridged Bro. London, 
15. it is said that it was agreed for law, that in debt in London upon a 
concessit sol-verc by the custom, the declaration shall be, that for me?·
chdndises to him before sold, he granted to pay JOt. so that the mer
chandise must be mentioned in this action of debt, the defendant may 
wage his law. Bro. L~y Gage1·, 69. It does not lie against execu
tor;; or administrators, because, as they a1·e p!'esumed to be ignorant of 
the contract made by their testator or intestate, they cannot wage their 
law. 9 Rejt. 87. b. Pinc/wn's case. Sti. 199. Hodgee v. Jane. Ibid. 
228. 01·es'!uich v . .llme1·y. However, if the action be brought against 
an executor or administrator, he must demU?·; for it cannot be taken 
advantage of in arrest of judgment, or upon enor. Plo'luq. 11~2. Nor
'Wood v. Read, Vaugh. ~7. 100. and the authorities there cited. By 
th~ cus.tom of L~ndon, rnc;!eed, a defenda11t CC\nnot W<\ge his law in 
tlus actron. l fVzls. 277. Gunn v. Mackherry, &ncl therefore it lies 
th.ere against an executor or administrator, upon S\ contract n1ade 
With the d~ce~sed. 8 Rejz. l ~6. a. The City of London's case, 5 Reft. 
82. b. Snellzng 8 case, CTp. Elzz. 409. S. C. See T11illiams v. Saunden;, 
1 Ca. n. 2. 

CONCION A TO RES, Con1,mon-council men, freemen, called to the 
l1all _or assembly, as most worthy. Quodan~ temjzorc cum con-venisse1~t 
conc10natores ajmd London, &c. Histor. Etien. edit. Gale, c. 46. 
C~NCLUSION, co~clu sio.] . Is when a man by his own act upon 

record hath charged lumself wlth a duty or other thing, or confessed 
any matter whereby he shall be <;oncluclec;l; as if a sheriff returns 
that he hath taken the body upon cajzia_s, and hath not the body in 
~ourt at the day of the return of t)1e wnt; by this return, the sheriff 
15 concluc~cd from plea of escape, &c. Terms de Ley. In another 
sen~e, tlus word conclusion signifies the end of a11y plea replication 
&c. and a plea to th~ writ is to conc_lt!de to ~he writ; a' plea i{l bar: 
to conclude to the action, &c. See tit. Pleadzng. And as to tlle con
dus.ion of deeds, see tit. Deeds. -
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CONCORD, concordia.] Is an ,agreement made between two or 
more, upon a trespass committed; and is divided into Concord execu
t ory, and Conco1·d executed. Plowd. 5, 6. 8. These concords and 
agreements are by way of satisfaction for the trespass, &c. See tit.-
.dccord, Satisfaction. , 
· Conco1·d is also an agreement between parties, who intend the levying 
of a fine of lands one to the other, how and in what manner the lands 
shall pass. It is the foundation and substance of the fine, taken and 
acknowledged by the party before one of the judges of C. B . or by 
commissioners in the country. See tit. Fine. 

CONCUBARIA, A fold, pen, or place where cattle lie. Cowel. 
CONCUBEANT, Lying together. Stat. I Hen. VII. cafz. 6. 
CONCUBINAGE, concubinatus.J In common acceptation, the keep• 

ing of a harlot or concubine ; but in a leg·al sense, it is used as an ex· 
ception against her that sueth for dower, alleging thereby that she was 
not a wife lawfully married to the party, in whose land she seeks to 
be endowed, but his concubine. Brit. c. 107. B1·act. lib. 4. tract. 6, 
caft. 8. There was a concubinage allowed in scripture to the Patriarchs, 
aecundum legem matrimonii, &c. Blount . 

CONDERS, from the Fr. conduire, to conduct.] Such as stand 
upon high places near the sea-coast, at the time of herring-fishing, to 
make signs with boughs, &c. to the fishermen at sea, which way the 
shoals of herrings pass; for this Tl,lay be better discovered, by such as 
stand upon some high cliff on the shore, by reason of a kind of blue 
colour which the herrings cause in the water, than by those that are 
in the ships or boats for fishing. These are otherwise called lmer8 
~nd balk'ers, directors and guiders. See stat. 1 Jac. I. c. 23. 
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