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D.

DA, Fr.'j A word affirmative for yes. Law French Dic

tionary.
DAG, A gun ; un dagg, a small gun, or hand-gun. See Hague.
DAGENHAM-BREACH, A duty is granted on coals imported

into London, to repair the walls and banks thereof ; to be collect
ed and disposed by trustees, &c. Stats. 12 Ann. st. 2. c. 17. 1

Geo. I. c. 20. � 32.

DAGUS, or DAIS, The chief or upper table in a monastery ;

from a cloth called dais, with which the tables of kings were

covered.
DAKIR. See Dicker.

DALMATICA, A garment with large open sleeves, at first
worn only by bishops, though since made a distinction of degrees ;

so called, because it came originally from Dalmatia.

DALUS, DAILUS, DAILIA, A certain measure of land. Et
iotam dailiam marisci tam de rossa guam de prato, ifc. Mon.

Angl. torn. 2. p. 211. In some places it is taken for a ditch or

�vale, whence comes dale. The dali prati have been esteemed
such narrow slips of pasture, as are left between the ploughed
furrows in arable land ; which in some parts of England are

called doles. The present Welch use this word for low meadow

by the river side. And this seems to be the original name and
stature of Deal in Kent, where Cesar landed, and fought the Bri
�ons. Csesar ad Dolam helium pugnavit. Cowel.

DAMAGES.

Damsa.] This term signifies generally any hurt or hindrance
hat a man receives in his estate ; but particularly a part of what
the jurors are to inquire of and bring in, when an action passeth
for the plaintiff ; for after verdict given of the principal cause,
the jury are asked touching costs and damages, which comprehend
a recompense for what the plaintiff hath suffered, by means of
the wrong'done him by the defendant. Co. Litt. 257. This word
damage is taken in law, in two several significations, the one pro
perly and generally, the other relatively : properly, as it is in cases

wherein damages are founded upon the statutes where costs are

included within the word damages, and taken as damages.
But when the plaintiff declares for the wrong done to him, to

the damage of such a sum, this is to be taken relatively for the

wrong which passed before the writ brought, and is assessed by
reason of the foregoing trespass, and cannot extend to costs of
suit, which are future, and of another nature. 10 Rep. 1 16, 117.

See tit. Costs.-
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I. In what Actions Damages may be recovered, and againsi
whom.

II. How Damages are to be assessed, increased, and mitigated.

I. In personal and mixed actions, damages were recovered at

common law; but in real actions, no damages were recoverable,
because none were demanded by the count or writ ; whereas in
actions personal, the plaintiff counts ad dampnum for the injury ;
and if he recovers no damages, he hath no costs. 10 Rep. 111.
11 7. In a personal action, the plaintiff shall recover damages
only for the tort done before the action brought ; and therein he
counts for his damages ; in a real action, he recovers his damages
pending the writ; and therefore never counts for his damages. 10

Rep. 117. By the stat. of Gloucester, 6 Edw. I. cap. 1. damages are

given in real actions, assises of novel disseisin, mort d'ancestor,
ifc. and shall be recovered against the alienee of a disseisor, as

well as against the disseisor himself; (and the demandant shall
have of the tenant likewise costs of suit ; but not expenses for
trouble and loss of time. 2 Inst. 288. See further the said stat.
6 Edw. I. c. 1. Stat. 3 Hen. VII. e. 10. 2 Inst. 284. 286. 2

Danv. Abr. 448.
No damages could be recovered at the common law, but against

the wrong-doer, and by him to whom the wrong was done. 2 Inst.
284. Damages shall be recovered in writ of admeasurement of
dower; but not in a writ of admeasurement of pasture. 2 Danv.
457. In writ of partition, by one coparcener against another, if
is said no damages shall be had. In a formedon, no damages
shall be recovered : so in a nuper obiit, writ of account, writ of
execution, Stc. Ibid. 455, 456. Damages and costs are due in a

writ of annuity ; and if the jury find for the plaintiff, and do not

assess damages, it will be error ; though he may after verdict re
lease the damages, and take judgment for the annuity. 1 1 Rep.
56. Dyer, 320. 369.
In battery, imprisonment, and taking of goods, against three

persons ; one commits the battery, another the imprisonment,
the third takes the goods, all at one time, all are guilty of the
whole, and to be charged in damages. 3 Lev. 324. See 10 Rep.
66. 69.

II. In real actions, damages are assessed by writ of inquiry :

When the jury find the issue for the plaintiff, they are to assess

the damages. And in actions upon the case, &c. where damages
are uncertain, it is left to the jury to inquire of them. In debt,
which appears certain to the court what it is, the damages assess

ed by the jury are small, in fact only nominal, as one shilling;
and the master in B. R. taxeth the costs ; which are added there
to, and called damages. 1 Lill. 390. When judgment is given by
default, in action of debt, the court is to assess the damages, and
not the jury ; so if judgment by nil dicit, in action of debt.
Where excessive damages have been given, or there hath been

any misdemeanor in executing a writ of inquiry ; the court hath
sometimes relieved the defendant by a new writ of inquiry. 2
Danv. 464. And where damages are excessive, on motion,
the defendant may have a new trial. Style, 465. 1 JVels. Abr.
587. In trespass against two, one comes and pleads not guilty,
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and it is found against him ; and afterwards another comes and

pleads the like, and is found guilty by another inquest ; in this case,
the first jury shall assess all the damages for the trespass. JVew
JYat. Brev. 236. Trespass against divers defendants, they plead
not guilty severally, and the jury finds them all guilty: The jury
must assess the damages jointly, for it is but one entire tres

pass, and made joint by the declaration. 1 1 Rep. 5.

If action is brought for two several causes of action, one of
which is not actionable, if entire damages are given, the verdict
is void. Contra if the damages are severed. And where damages
are entirely assessed, and they ought not to be given for some
part; no judgment can be given on the verdict. 10 Rep. 130.
Where damages are awarded for delay of execution, and being-
kept out of the money, they are usually assessed by allowing the

party what lawful interest he might have. 1 Salk. 208.
For money lent, interest shall be given from the time the money

was payable, to the time of liquidating the debt, by the court's

giving judgment. 2 JSwrr. 1081. 1086. So on a bill of exchange, it
is usual to calculate the interest up to the time when judgment
may be entered up. And it is now settled as a general rule,
that where a new action may be brought, and a new satisfaction
obtained on that, for duties or demands arisen since the com

mencement of the depending suit, these shall not be included in
the judgment on the former action. But where the interest is an

accessory to the principal, and the plaintiff cannot bring a new

action for interest grown due between the commencement of
the action and judgment, it shall be included. Id. 1086, 1087. As
to interest from the time of the original judgment to the affirm
ance in case of a writ of error, see Doug. 752. in n. 2 Term

Rep. 57. 59. 78. and the stat. 3 Hen. VII. c. 10. A jury may, and
now frequently do, give interest on book debts in the name of da

mages, See Doug. 676.
Where the plaintiff shall have no more costs than damages, un

less the jury finds more than 40s. See title Costs.
In action upon the case, the jury may find less damages than

die plaintiff lays in his declaration ; but ought not to find more,

though costs may be increased beyond the sum mentioned in
the declaration for damages. The plaintiff may release part of
the damages upon entering up his judgment. 10 Rep. 115. If he
does not, but takes judgment for damages (exclusive of costs) to
a larger amount than laid in the declaration, it is error, and not
within any of the statutes of amendment or jeofails. Sandiford v.

Been. In debt against a sheriff or gaoler for an escape, the jury
cannot give a less sum than the creditor would have recovered
against the prisoner, viz. the sum endorsed on the writ, and the
legal fees of execution. 2 Term Rep. 126.
In actions upon any bond, See. for non-performance of cove

nants, the jury shall assess damages for those the plaintiff proves
broken ; and the plaintiff may assign as many breaches as he thinks
fit. 8 is? 9 W. III. c. 11. See tit. Bond, Covenants. In debt for
a penalty in articles, the jury ought to assess damages on the breach
assigned, under this statute, and shall not find the debt. 2 Wils.
377.
Vol. II. A a
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Damages are not to be given for that which is not contained in
the plaintiff 's declaration ; and onlv for what is materially alleged.
1 Lill. 381.
When da?nages double or treble are given in an action newly

created by statute ; if no damages were formerly recoverable, there
the demandant or plaintiff shall recover those damages only, and
shall not have costs, being a new creation in recompense where
there was none before : As upon stat. 1 if 2 P. if M. c. 12. for

driving of distresses out of the hundred, Sec. whereby damages
are given, the plaintiff shall recover no costs, only his damages,
because this action is newly given. But in an action upon the stat.

8 Hen. VI. c. 9. of forcible entry, which giveth treble damages,
the plaintiff shall recover his damages and his costs to the treble

amount, by reason he was entitled to single damages before by
the common law ; and the statute, as part of the damages, in
creases the costs to treble; and when a statute increases damages-
costs shall likewise be increased. 2 Inst. 289. 19 Refi. 116.

Double, treble damages, ifc. are allowed, in several cases, by a

very great variety of statutes ; as, for not setting forth tithes ;
distresses wrongfully taken ; rescous, though if it be not found by
the jury, that the plaintiff hath sustained some damage, in cases,
where treble damages, ifc. are inflicted by law, no da?nages can be
awarded.
How damages given to a person sued for an act done in the ex

ecution of his office, are to be assessed and recovered, see Valen-
tine and Pawcet, Hardie. 138, 139.
Plaintiff may take judgment de melioribus damnis where seve

ral damages are given, or enter a remittitur. Sabin v. Long, 1
Wils. par. 1. fo. 30.
The court in their discretion may increase the damages in may

hem. Brown v. Seymour, Wils. par. 1. fo. 5. and vide 3 Salk. 115.
2 Inst. 200. See Mayhem.
In what cases double, treble, and quadruple daynages are given.

see the several statutes, and further as to da?r.ages in general.
Com. Dig. in tit. Damages.
DAMAGE-CLEER, danma clericorumi] Was a fee assessed

of the tenth part in the common pleas, and the twentieth part in the
king's bench and exchequer, out of all damages exceeding five
marks, recovered in those courts, in actions upon the case, cove
nant, trespass, battery, &c. wherein the da?nages were uncertain :

which the plaintiff was obliged to pay to the prothonotary, or the
chief officer of the court wherein recovered, before he could have
execution for the damages : this was originally a gratuity given to
the prothonotaries and their clerks, for drawing special writs and
pleadings ; but it is taken away by statute, and if any officer in
the king's courts, take any money in the name of damage-cleer, or
any thing in lieu thereof, he shall forfeit treble the value Stat
17 Car. II. c. 6.

Damage-feasaxt, ovfaisant.] Is when a stranger's beasts arc
found in another person's ground without his leave or license,
and without the fault of the possessor of the close, (which mav

happen from his not repairing his fences,) and there doing damage,
by feeding, or otherwise, to the grass, corn, woods, Sec. In which
case the tenant whom they damage, may distrain and impound
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tiiem, as well by night as in the day, lest the beasts escape be

fore taken ; which may not be done for rent, services, &c. only
in the day-time. Stat. 51 Hen. III. stat. 4. 1 Inst. 142. If a man
take my cattle, and put them into the land of another, the tenant

pf the land may take these cattle damage-feasant, though I who
am the owner, was not privy to the cattle's being there damage-
feasant; and he may keep them against me till satisfaction of the

damages. 2 Danv. Abr. 364.
But if one comes to distrain damage-feasant, and to seize the

cattle, and the owner drives them out before they are taken, he
cannot distrain them damage-feasant, but is put to his action of

trespass ; for the cattle ought to be actually upon the land damage-
feasant, at the time of the distress. 1 Inst. 161. 9 Rep. 22. He
that hath but the possession of, and no title to the land, may justify
taking a distress damage-feasant. Ploivd. 431. If a man puts
cattle to pasture at so much a week with another, who after gives
notice that he will not have them there any longer ; in this case

the owner of the ground may distrain them damage-feasant, though
the cattle be in lawfully at first : so where a lessee holds after
his estate is ended. 43 Edw. III. Keilw. 69. But the owner of
the cattle should have proper notice and reasonable time allowed
for taking away his cattle.
Beasts belonging to the plough, or beasts of husbandry, sheep,

and horses joined to a cart, may be distrained damage-feasant, though
not for rent. 1 Sid. 422. 440. But the owner may tender amends,
before the cattle are impounded, and then the detainer is unlaw
ful : also if when impounded the pound door is open, the owner

may take them out. 5 Rep. 76. See further, tit. Distress.
A greyhound may be taken damage-feasant, running after co

neys in a warren ; so a man may take a ferret that another hath

brought into his warren, and taken coneys with. If a person
bring nets and gins through my warren, I cannot take them out

of his hands. 2 Danv. 633. But if men are rowing up my water,
and endeavouring with nets to catch fish in my several piscary,
I may take their oars and nets and detain them as damage-fea
sant, to stop their further fishing ; though I cannot cut their nets.
Cro. Car. 228. See tit. Distress, trespass.
DAM, A boundary, or confinement ; as to dam up or dam out :

infra damnum suum, within the bounds or limits of his own pro
perty or jurisdiction. Bract, lib. 2. c. 37.
DAMISELLA, Alight damosell or miss. Stat. 12 Edw. I. See

Pimp-Tenure.
DAMNUM ABSQUE INJURIA. If one man keeps a school

in such a place, another may do so likewise in the same place,
though he draw away the scholars from the other school ; and
this is damnum absque injuria, a loss without an injury ; but he
must not do any thing to disturb the other school. 3 Salk. 10.
DAN. Anciently the better sort of men in this kingdom had

.he title of Dan ; as the Spaniards Don, from the Lat. Dominus.
DANEGELT, or DANE-GELD, danegildum.] Is compound

ed of the words done and gelt, money or tribute, and was a tax of
Is. and after of 2s. upon every hide of land through the realm,
laid upon our ancestors the Saxons by the Danes, when they lord
ed it here. Camd. Brit. 83. 142. According to some accounts,
this tax was leyied for clearing the seas of Danish pirates ; which
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heretofore greatly annoyed our coasts ; but King Ethelred being
much distressed by the continual invasion of the Danes, to pro
cure peace, was compelled to charge his people with very heavy
payments called danegelt, which he paid to the Danes at several
times. Hovenden, par. post. Annal. 344. Ingulph. 510. Seidell's
Mare Claus. 190. This danegclt was released by Edward the Con-

fessor ; but levied again by William the first and second; then it
was released again by King Henry the first, and finally by King
Stephen.
DANELAGE, The law of the Danes, when they governed a

third part of this kingdom. See further, tit. Merchenlage, Com
mon Law.
DANGERIA, A payment in money made by forest-tenants,

that they might have liberty to plough and sow in time of pannage
or mast-feeding. Manw. For. Laws.

DAPIFER, a dopes ferendo.j Was at first a domestic officer,
like unto our steward of the household, or rather clerk of the kitchen;
but by degrees it was used for any fiduciary servant, especially
the chief steward or head bailiff of an honour or manor. There
is mention made in our ancient records of dapifer regis ; which is
taken for steward of the king's household. Cowel.
DARDUS, i. e. A dart: In Wales an oak is called a dar.
DARE AD REMANENTIAM, To give away in fee, or for

ever. Glanv. lib. 7. cap. 1. This seems to be only of a remain
der.
DARREIN, Is a corruption from the Fr. dernier, viz. ultimus,

the last ; in which sense we use it ; as darrein continuance, Ifc.
DARREIN PRESENTMENT, Last Presentation.] See tit.

Advowson III. An assise of Darrein Presentment lies when a

man, or his ancestors, under whom he claims, having presented a

clerk to a benefice, who is instituted ; afterwards upon the next
avoidance a stranger presents a clerk, and thereby disturbs him
that is real patron ; in which case the patron shall have this writ,
(Fitz. N. B. 31.) directed to the sheriff to summon an assise or

jury, to inquire who was the last patron that presented to the
church now vacant, of which the plaintiff complains that he is
deforced by the defendant: and, according as the assise determines
that question, a writ shall issue to the bishop, to institute the
clerk of that patron, in whose favour the determination is made,
and also to give damages, in pursuance of stat. West. 2.(13 Edw.
II. c. 5.) This question, it is to be observed, was, before the stat.
7 Ann. c. 18. entirely conclusive, as between the patron or his
heirs and a stranger; for, till then, the full possession of the ad
vowson was in him who presented last, and his heirs ; unless, since
that presentation, the clerk had been evicted within six months,
or the rightful patron had recovered the advowson in a writ of
right ; which is a title superior to all others. But that statute
having given a right to any person to bring a quare impedit, and
to recover (if his title be good) notwithstanding the last presenta
tion by whomsoever made ; assises of darrein presentment now
not being in anywise conclusive, have been totally disused ; as in
deed they began to be before ; a quare impedit being a more ge
neral, and therefore a more usual action. For the assise of dar
rein presentment lies only where a man has an advowson by de-
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Scent from his ancestors ; but the writ of quare imfiedit is equally
remedial, whether a man claims title by descent or by purchase. 2

Inst. 355. See tit. Quare Imfiedit.
_

DATE of a Deed, Is the description of the time, viz. the day,
month, year of our Lord, year of the reign, &c. in which the
deed was made. 1 Inst. 6. But the ancient deeds had no dates,
only of the month and the year ; to signify that they were not
made in haste, or in the space of a day; but upon longer and
more mature deliberation. Blount. If in the date of a deed, the
year of our Lord is right, though the year of the King's reign be
mistaken, it shall not hurt it. Cro. Jac. 261. A deed was dated
30th March, 1701, without anno Domini and anno Regni ; and it
was adjudged that both the year of the Lord and of the King
were implicitly in the deed. 2 Salk. 658. A deed is good, though
it hath no date of the day or place, or if the date be mistaken, or
though it hath an impossible date, as the 30th of February, fc.
But he that doth plead such a deed, without any date, or with an

impossible date, must set forth the time when it was delivered.
2 Refi. 5. 1 Inst. 46. If no date of a deed be set forth, it shall be
Intended that it had none ; and in such case it is good from the
delivery ; for every deed or writing hath a date in law, and that
is the day in which it was delivered : and a deed is no deed till
the delivery, and that is the date of it. Mod. Ca. 224. 1 Nets.
Abr. 525.
An impossible date of a bond, &c. is no date at all ; but the

plaintiffmust declare on the bond as made at a certain time : and
if the express date be insensible, the real date is the delivery. 2
Salk. 463. Where there is none, or an impossible date, the plain
tiff may count of any date. 1 Lill. Abr. 393. If there be a mis
taken date, or a date be impossible, &c. the plaintiff may surmise
a legal date in the declaration, whereupon the defendant is to an

swer to the deed, and not to the date. Yelv. 194. If a deed bears
date at a place out of the realm, it may be averred that the place
mentioned in the deed is in some county in England ; and here
the place is not traversable ; without this the deed cannot be tried.
1 Inst. 261. A deed may be dated atone time, and sealed and de
livered at another ; but every deed shall be intended to be deliver
ed on the same clay it bears date, unless the contrary is proved.
2 Inst. 674. Though there can be no delivery of a deed before
the day of the date; yet after, there may. Yelv. 138. So that a
deed may be dated back on a time past, but not at a day to come.

See tit. Deed.
DATIVE, or DATIF, dativus.] Signifies that which may

be given or disposed of at will and pleasure. Stat. 9 Rich. II.
c. 4.

DAVATA TERR^E, DAWACH, A portion of land so called
in Scotland. Skene.

DAY, dies.] A certain space of time, containing twenty-four
hours ; and if a fact be done in the night, you must state it in law
proceedings, in the night of the same day. The natural day con

sists of twenty-four hours, and contains the solar day and the night :
and the artificial day begins from the rising of the sun, and ends
when it sets. See 1 Inst. 135. Day, in legal understanding, is
the day of afifiearance of the parties, or continuance of the suit

1
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where a day is given, See. And there is a day of appearance in
court by the writ, and by the roll ; by writ, when the sheriff re
turns the writ; by roll, when he hath a day by the roll, and the
sheriff returns not the writ, there the defendant, to save his free

hold, and prevent loss of issues, imprisonment, Sec. may appear
by the day he hath by the roll. Co. Litt. 135.

In real actions there are dies communes, common days; and in
all summonses there must be fifteen days after the summons be
fore the appearance ; and before the statute of articuli super char-
tas, in all summons and attachment in plea of land, there should
be contained fifteen days. Co. Litt. 134.
As to offences in B. R. if the offence be committed in another

county than where the court sits, and the indictment be removed

by certiorari, there must be fifteen days between every process
and the return thereof ; but if it be committed in the same county
where the bench sits, they may sit de die in diem ; but this they
will very rarely do. Ibid. There is a day called dies specialis, as
in an assise in the king's bench or common pleas, the attachment
need not be fifteen days before the appearance; otherwise it is
before justices assigned ; but generally in assises the judges may-
give a special day at their pleasure, and are not bound to the
common days; and these days they may give as well out of term
as within.
There is also a day of grace, dies gratia; and generally this

is granted by the court at the prayer of the demandant or plain
tiff, in whose delay it is ; but it is never granted where the king
is party, by aid prier of the tenant or defendant ; nor where

any lord'of parliament, or peer of the realm, is tenant or defend
ant.
And sometimes the day that is quarto die fiost, is called dies

gratia, for the very day of return is the day in law, and to that
day the judgment hath relation, but no default shall be recorded
till the fourth day be past ; unless it be in a writ of right, where
the law alloweth no day but the day of the return. Co. Litt. 135.
See tit. Judgment, Term.
There are several return-days in the terms: and if either of

them happen upon a Sunday, the day following is taken instead of
it ; for Sunday is dies non juridicus ; and so is Ascension day in
Easter term, St. John Baptist in Trinity term, All Saints and All
Souls in Michaelmas term, and the Purification of the Virgin Ma

ry in Hilary term. 2 Inst. 264. See tit. Term.
Hays in Bank are days set down by statute or order of the court

when writs shall be returned, or when the party shall appear upon
the writ served. See stat. 5 1 Hen. III. stat. 2 Sc 3. 32 Hen. VIII.
cap. 21. 16 Car. I. c. 6. and 24 Geo. II. c. 43. And by the sta
tute de anno bissextili, 2 1 Hen. III. the day increasing in the leap
year and the day next going before, are to be accounted but one
day.
It is commonly said, that the day of nisi firius, and the day in

bank, is all one day ; but this is to be understood as to pleading,
not to other purposes. 1 Inst. 135. But after issue found for
the plaintiff at the nisi firius, if a day be given in bank, and the
defendant makes default, judgment shall be given against him. 2
Danv. Abr. 477. and vide Id. 476.
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To be dismissed without day, is to be finally dismissed the
court: and when the justice before whom causes were depending-,
do not come on the day to which they were continued, whether
such absence be occasioned by death, or otherwise, they are said
to be put without day ; but may be revived or recontinued by re

summons, reattachment, &c. See stat. 1 ^Edw. VI. c. 7. Also

by the common law, all proceedings upon any indictment, &c.
whereon no judgment had been given, were determined by the
demise of the king, and nothing remained but the indictment,
original writ, &c. which were put without day, till recontinued by
reattachment to bring in the defendants, to plead de novo ; though
this is remedied by stats. 4 & 5 W. III. c. 18. 1 Ann. c. 8. by
which such process, &c. are to continue in the same force after
the king's demise, as they would have done if he had lived. See
tit. Discontinuance, Process, King.
In action of trespass, if the day laid in the declaration be either

before or after the actual day on which the trespass is commit
ted, it is not material, if a trespass be proved. Co. Lite. 283. a.
But JV. E. The day laid must be before the first day of that
term of which the declaration is intituled, or if the trespass be
omitted within the term, there must be a special memorandum
of some particular day, (if by bill,) or of some general return
day, (if in C. P. or B. R. by original writ,) subsequent to the day
whereon the trespass was committed; and so as to other actions,
where the cause of action arises within the term. See tit. De
claration, Pleading.
DAY-LIGHT, See tit. Burglary, Robbery.
DAY-RULE, See Day-Writ.
DAYWERE of LAND, Diurnalis, Diulurna.'] As much arable

land as could be ploughed up in one day's work ; or one journey,
as the farmers still call it.
DAY-WRIT, or DAY-RULE, A rule or order of court,' per

mitting a prisoner in custody in the king's bench prison, &c. to go
without the bounds^of his prison for one day. By a rule of the
court of K. B. Easter, 30 Geo. III. a prisoner shall not have day
rules above three days in each term ; and shall return to prison
before nine in the evening.
But by a rule in that court in Michaelmas, 37 Geo. III. if any

person state, by affidavit, any special cause, to the satisfaction of
the court, for having an additional day rule, it may be granted ac

cordingly.
However, by rule of Hilary, 45 Geo. III. it was ordered, that

the rules of Easter, 30 Geo. III. and Michaelmas, 37 Geo. III.
should both be repealed, except as to the regulation, that every
prisoner, having a day-rule should return within before nine in
the evening.
The king may grant writ of warrantia diei to any person, which

shall save his default for one day, be it in flea of land or other
action, and be the cause true or not; and this by his prerogative,
quod nota.

It is against law to grant liberty to prisoners in execution by
other writs than day-writs, (or rules.) Chan. Rep. 67.
No prisoner committed by B. R. ought to have the benefit of

the day-rule of going abroad in term time ; for their imprison-
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ment is their punishment for their contempt, or misbehaviour.
2 Show. 88. pi. 80.
One in execution had a habeas coipus from the lord keeper (which

they call a day-writ) returnable three or four days after its teste.

By virtue of this writ, he went to the wine-license office, but ne
ver to any inn or court of chancery, or to the lord keeper's, and
this in the vacation. Per Pembcrlon, Ch. J. This is a habeas
out of chancery, which they may send at any time, and by virtue
of the king's writ, the party was brought out of the prison-house,
and that is justifiable. Then all the day, so long as there was a

keeper with him, he was in custody still, and returning to prison
at night, it is well enough, and no escape ; though chancery may
examine the contempt, that is nothing to B. R. 2 Show. 298. pi.
229.
A prisoner taken on an escape-warrant before the sitting of the

court the same day, shall be discharged, if his name was entered
with the clerk the night before; but not if it was entered the same

morning only. 8 Mod. 80.
DAYERIA, Dairy, from day dieie, Sax. dag.] Was at first the

daily yield of milch cows, or profit made of them. In Lorrain
and Champaign they use the word dayer, for the meeting of the
rfcy-labouring people to give an account of their daily work, and
receive the wages of it. A dairy in the North is called milkness ;
as the dairy maid is in all parts a milk-maid : she is termed andro-
chia by Fleta, lib. 2. cap. 87. and see Paroch. Ajitiq. 548.
DAYS MAN, In the North of England, an* arbitrator, or

elected judge, is usually termed a dies man, or days man: and
Dr. Hammond says, that the word day in all idioms signifies judg
ment.

DEADLY FEUD, Is a profession of an irreconcilable hatred,
till a person is revenged even by the death of his enemy. It is
mentioned in stat. 43 Eliz. c. 13. And such enmity and revenge
were allowed by the old Saxon laws ; for where any man was kill
ed, if a pecuniary satisfaction was not made to the kindred of the
slain, it was lawful for them to take up arms against the murder
er, and revenge themselves on him : and this was called deadly-
feud; which it is conjectured was the original of an appeal.
Blount. See stat. 43 Eliz. c. 13. and this Diet. tit. Feud, Malicious.
Mischief, Felony.
DEAD PLEDGE, mortuum vadium.] A pledge of lands ot

goods. See Mortgage.
DEAD'S PART, The remainder of the defunct's moveables.

beside what is due to the wife and children. Scotch Diet. See
tit. Executor.
DEAF, DUMB, and BLIND. A man who is born deaf, diunb.

and blind, is looked upon by the law in the same state as an idiot :
he being supposed incapable of any understanding; as wanting all
those senses which furnish the human mind with ideas. 1 Comm.
304. See Fitz. M B. 233. See tit. Idiot, Lunatic.
A man who could neither speak nor hear committed felony and

was arraigned, and therefore was commanded to prison. Br. Co-
rone, pi. 216. cites 26 Edw. III. See Thel. Dig. 6. lib. 1. c. 7. and
this Diet. tit. Mute.

One who had made his will, and became ill, and (as it seems)
had lost his speech; the same will was delivered into his hands,
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and it was said to him, that he should deliver it to the vicar, if it
should be his last will, otherwise he should retain it ; and he deliver
ed it to the vicar, and this was held a good will. Thel. Dig. 6. lib. 1.

cap. 7. s. 8. cites 44 Ass. 36. See tit. Will.
It appearing by oath, that the defendant was both senseless and

dumb, and therefore could not instruct his counsel to draw his an

swer ; it was ordered that no attachment, or other process of con
tempt, should be awarded against the defendant for not answering,
without special order of the court. Gary's Rep. 132. cites 22 Eliz.
Altham v. Smith.
One that is cte/and wholly deprived of his hearing cannot give,

and so one that is dumb and cannot speak. Yet (according to the

opinion of some) they may consent by signs : but it is generally
held, that he that is dumb cannot make a gift, because he cannot
consent to it. 1 Inst. 107.

If, however, a blind man has understanding, he may deliver a
deed sealed by him. Jenk. 222.pl. 75.
The lord shall have the custody of a copyholder that is deaf and

dumb ; for else he shall be prejudiced in his rents and services ;
and adjudged for the grantee of the lord against the prochein amy
of the copyholder. Cro. Jac. 105.
One born dec/and dumb, who signified by signs that she un

derstood what she was about to do, was allowed to levy a fine of
lands. Cart. 53.

DEAFFORESTED, JDeajforestatus.'] Discharged from being
forest; or freed and exempted from the forest laws. 17 Car. I.e.
1 6. There is likewise dewarrenata, as well as deafforestata ;
which is when a warren is diswarrened or broke up and laid in
common.

DEAN, Decanus ; from the Greek, deka, decani] An ecclesiasti
cal governor or dignitary, so called, as he presides over ten canons
or prebendaries at the least. And we call him a dean, that is next
under the bishop, and chief of the chapter, ordinarily in a cathe
dral church; the rest of the society being called capitulum, the
chapter. As there are two foundations of cathedral churches in
England, the old and the new, the new erected by King Henry
VIII. so there are two means of creating these deans; for those
of the old foundation, as the Dean of St. Paul's, York, ifc. are

exalted to their dignity much like bishops ; the king first send
ing out his conge d'elire to the chapter to choose such dean, and
the chapter then choosing, the king afterwards yielding his royal
assent, and the bishop confirming him, and giving his mandate to
install him.
Those of the new foundation, whose deaneries were translated

from priories and convents, to dean and chapter, are donative, and
Installed by a shorter course, by virtue of the king's letters patent,
without either election or confirmation ; and are visitable only by
the lord chancellor, or by special commission from the king : but
the letters patent' are presented to the bishop for institution,
and a mandate for instalment goes forth. 1 Inst. 95. Davis, 46,
47.
The new deaneries and chapters to old bishoprics are eight,

yiz. Canterbury, Norwich, Winchester, Durham, Ely, Rochester,
Worcester and Carlisle. The new deaneries and chapters to new
Vol. II. B h
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bishopries are five, Peterborough, Chester, Gloucester, Bristol and

Oxford. 1 Inst. 95. a. n. 3.

Of the four Welch cathedrals, two are without deans ; or ra

ther the dignities of bishop and dean unite in the same person,
the bishop being deemed quasi decanus ; and having, it is said,
both an episcopal throne, and a decanal stall allotted to him in the

choir. Of this kind are the cathedrals of St. David's and Llan-

daff. St. Asaph and Bangor, the two other Welsh cathedrals, have
the dignity of dean distinct from that of bishop, but the patronage
of both deaneries is in the respective bishops, they being neither
elective by the chapter, nor donative in the crown. 1 Inst. 95. a.

n. 4.
In Ireland it seems that the king appoints to deaneries, as to

bishoprics by letters patent. Id. ib.

Various kinds of deans, besides deans of chapters, are known
to our law ; and several divisions seem necessary to distinguish
them properly.
Considered in respect of the difference of office, deans are of

six kinds. 1. Deans of Chapters, who are either of cathedral or

collegiate churches; though the members of churches of the lat

ter sort may more properly be denominated colleges than chapters.
See tit. Chafiters. 2. Deans of Peculiars, who have sometimes
both jurisdiction and cure of souls, as the dean of Battel in Sus
sex ; and sometimes jurisdiction only, as the dean of the Arches
in London ; (see tit. Arches Court ;) and the deans of Booking in
Essex, and of Croydon in Surrey. 3. Rural Deans, who had first

jurisdiction over deaneries, as every diocese is divided into arch
deaconries and deaneries ; but afterwards their power was dimi
nished, and they were only the bishop's substitutes to grant let
ters of administration, probate of wills, Etc. And now their of
fice is wholly extinguished, for the archdeacons and chancellors
of bishops execute the authority which rural deans had through
all the dioceses of England. 1 JVels. Abr. 595, 597. and see 1

Comm. 383. 4. Deans in the Colleges of our Universities ; who are

officers appointed to superintend the behaviour of the members,
and to enforce discipline. 5. Honorary Deans, as the dean of
the Chapel Royal at St. James's, who is so styled on account of
the dignity of the person over whose chapel he presides. As to

the chapel of St. George, Windsor, there being canons as well as

a dean, it is something more than a mere chapel, and except in
name, resembles a collegiate church. 6. Deans of Provinces, or,
as they are sometimes called, deans of bishops. Thus the bishop
of London is dean of the province ! of Canterbury ; and to him as

such, the archbishop sends his mandate for summoning the bishops
of his province, when a convocation is to be assembled ; which
may perhaps account for calling him dean of the bishops ; what
the other parts of his office are, the books do not explain, nor do
they mention whether there is a dean for the province of York.
See Lyndiv. Gibs. 1 List. 95. a. in n.

Another division of deans, arising from the nature of their of
fice, is into deans of spiritual promotions, and deans of lay pro
motions. Of the former kind are deans of peculiars, with cure

of souls, cleans of the royal chapels, and deans of chapters; though
as to these last, a contrary opinion formerly prevailed. Perhaps.
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too, rural deans might be added to the number. Of the latter kind
are deans of peculiars, without cure of souls, who therefore may
be, and frequently are, persons not in holy orders.
In respect of the manner ofappointment, deans are, 1. Elective,

as deans of chapters of the old foundation ; though they are only
so (like bishops) nominally, and in form; the king being in fact
the real patron. 2. Donative, as those deans of chapters of the
new foundation, who are appointed by the king's letters patent,
and are installed, under his command to the chapter, without re

sorting to the bishop either for admission, or for a mandate of in
stalment; if that mode of promoting still prevails in respect to

any of the new deaneries. Deans of the royal chapels are also do

native, the king appointing to them in the same way. So too may
deans of peculiars, without cure of souls, be called ; as the dean
of the arches, who is appointed by commission from the arch
bishop of Canterbury ; but this must be understood in a large
sense of the word donative, it being most usually restrained to spi
ritual promotions. 3. Presentativc, as some cleans of peculiars
with cure of souls, and the deans of some chapters of the new

foundation, if not all. Thus the dean of Battel is presented by
the patron to the bishop of Chichester, and from him receives
institution. This deanery was founded by William the Conqueror.
He hath ecclesiastical jurisdiction within the liberty of Battel, and
is presentable by the duke of Montagu, and though instituted and
inducted by the bishop of Chichester, is not subject to his visita
tion. 1 A'els. Mr. Thus too the dean of Gloucester is present
ed by the king to the bishop, with a mandate to admit him, and
to give orders for his instalment. 4. By virtue of another office ;
as the bishop of London is dean of the province of Canterbury ;
and the bishop of St. David's is dean of his own chapter.
As to further particulars, relative to the manner of coming to

the possession of deaneries, see a long and learned historical ac
count in 1 Inst. 95. a. n. 4. from which it appears that the right
to appoint deans of cathedral and collegiate churches, and the
mode of appointing them, must generally depend, almost wholly,
upon charters, usage, or acts ofparliament ; and if a case should,
by bare possibility, arise, where neither of those rules could be
had recourse to, foundership seems the only true criterion of pa
tronage.
In respect of the manner of holding, deans are either absolute,

or in commendam. But this applies only to spiritual deaneries,
It is said, there are also deputy deans. A commendatory dean

may, with the chapter, choose a bishop. And if a dean be elect
ed bishop, and before consecration doth obtain dispensation to hold
his deanery in commendam, such dean may well confirm, Sec. for
his old title remains, and therefore confirmations, and other acts

done by him, as dean, are good in law. Latch. 237. 250. Palm.
Belu 460.

A dean and chapter are the bishop's council, to assist him in
the affairs of religion, &c. to consult in deciding difficult contro
versies, and to consent to every grant which the bishop shall make
to bind his successors, See.
A dean that is solely seised of a distinct possession, hath an ab

solute fee in him as well as a bishop. 1 Inst. 325. A deanery is
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a spiritual promotion, and not a temporal one, though the dean
be appointed by the king ; and the dean and chapter may be in

part secular, and in part regular. Dyer, 10. Palm. 500. As a

deanery is a spiritual dignity, a man cannot be dean and prebenda
ry in the same church. Dyer, 27'3.

DEATH of PERSONS. There is a natural death of a man,

and a civil death : natural, where nature itself expires, and ex

tinguishes; and civil, is where a man is not actually dead, but is
adjudged so by law; as where he enters into religion, &c. By
stat. 19 Car. II. c. 6. if any person for whose life any estate hath
been granted, remain beyond sea, or is otherwise absent seven

years, and no proof made of his being living, such person shall
be accounted naturally dead; though if the party be after proved
living at the time of eviction of any person, then the tenant, &c.

may re-enter, and recover the profits. And by stat. 6 Ann. c. 18.

persons in reversion or remainder, after the death of another, upon
affidavit that they have cause to believe such other dead, may move

the lord chancellor to order the person to be produced ; and if he
be not produced, he shall be taken as dead ; and those claiming
may enter, Sec. See further, tit. Occupancy, Life-Estate, Rever
sion.
A man seised in fee of lands, may lease in reversion to L. D.

for ninety-nine years, to commence after the deaths of J. D. and
E. D., who had then a lease in possession for the like term, if

they or either of them so long lived : the plaintiff positively pro
ved the death of J. D., but as to the death of E. D. the proof was
that he had been reputed dead, and nobody had heard of him for
fifteen years past ; and the defendant not being able to prove that
he was alive at any time within seven years, this case was ad

judged within the stat. 19 Car. II. c. 6. Carthew, 246.
In law proceedings, the death of either party, between the ver

dict and judgment, shall not be error; so as judgment be enter

ed in two terms. 16 Sc 17 Car. II. c. 8. See tit. Amendment,
Error.
A corporation never dies. 1 Wils. 184.
Where the plaintiff dies after a verdict and before the day in

bank, though the entry of the judgment be right, yet a scire fa
cias must be sued out before execution issue. 1 Wils. 302. See
tit. Judgment, Execution.
Where, on the death of parties to a suit, the writ, &c. shall abate,

see tit. Abatement.
DEBATING SOCIETIES. See this Diet. tit. Holidays, Ad

vertisements.
DE BENE ESSE. To take or do any thing de bene esse, is

to accept or allow it as well done for the present ; but when it
comes to be more fully examined or tried, to stand or fall accord
ing to the merit of the thing in its own nature. As in chancery,
upon motion to have one of the less principal defendants in a

cause examined as a witness, the court (not then thoroughly ex

amining the justice of it, or not hearing what may be objected on

the other side) will often order such a defendant to be examined
de bene esse, viz. that his depositions shall be taken, and allowed
or suppressed at the hearing of the cause, upon the full debate
of the matter, as the court shall think fit; but in the interim they
have a well-being, or conditional allowance. 3 Cro. 68.
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Where a complainant's witnesses are aged, or sick, or going
beyond sea, whereby the plaintiff thinks he is in danger of losing
their testimony, the court will order them to be examined de bene
esse ; so as to be valid, if the plaintiff hath not an opportunity of

examining them afterwards; as, if they die before answer, or do
not return, &c. In either of which cases, the depositions may
be made use of in the court of chancery, or at law : but if parties
are alive and well, or do return, &c. after answer, these depo
sitions are not to be of force, for the witnesses must be re-exa

mined.
So also at common law, the judges frequently take bail de bene

esse, that is, to be allowed or disallowed upon the exception or

approbation of the plaintiff's attorney ; however, in the interim,
they are good, or have a conditional allowance. Cowel. Declara
tions likewise are sometimes delivered de bene esse. See title
Declaration, Practice, Process, Sec.
DEBENTURE. A soldier's debenture (stipendia debita) is in

the nature of a bond or bill, to charge the government to pay the
soldier creditor, or his assigns, the sum due upon the auditing
the account of his arrears : it was first ordained by an act made
during the Usurpation, anno 1649, and is mentioned in the act of
oblivion. 12 Car. II. c. 8. They use debentures likewise in the Ex
chequer ; and debentures are given to the King's servants, for the
payment of their wages, board-wages, Sec. Also there are custom
house debentures, 8cc. the forging of which is single felony by 41
Geo. ID. (U. K.) 75. � 7.
DEBET et DETINET, IT" ^-wet/i unci detainelh.) An action shall

be always in the debet et detinet, when he who makes a bargain or

contract, or lends money to another, or he to -whom a bond is
made, bringeth the action against him who is bounden, or party
to the contract and bargain, or unto the lending of the money, See.
See Menu Mat. Brev. 119. See post, tit. Debt II.
DEBET et SOLET. If a person sues to recover any right}

�whereof his ancestor was disseised by the tenant of his ancestor,
then he useth the word debet alone in his writ, because his ances

tor only was disseised, and the estate discontinued ; but if he sue

for any thing that is now first of all denied him, then he useth
debet et solet, by reason his ancestor before him, and he himself
usually enjoyed the thing sued for, until the present refusal of the
tenant. Reg. Orig. 140. The writ of sec la ad molendinum is a

writ of right, in the debet et solet, he. Eitz. M. B.98.

DEBT.

Debitum.] In common parlance is a sum of money due from
one person to another. And if an action be brought, and the
plaintiff recovers judgment, he may by lav/ take either the person
or his real or personal estate in execution, i. e. the moiety of
his real estate, or the whole of the personal, if not more than
sufficient for payment of the sum recovered and charges.
In the legal sense of the word, debt is said to be an action which

iieth where a man oweth another a certain sum of money, either
by a debt of record,hj specialty, or by simple contract; as on a judg
ment, obligation, or bargain for a thing sold, or by contract, Sec.
and the debtor will not pay the debt at the day agreed ; then the
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creditor shall have action of debt against him for the same. See 2

Comm. 464. If a man contract to pay money for a thing which
he hath bought ; and the seller takes bond for the money, the
contract is discharged, so that he shall not have action of debt

upon the contract, but on the bond. Jtfew JYat. Brev. 268.

I. In what Cases Action of Debt will lie; and by whom, and

against whom it may be brought.
II. In what Maimer it may be brought ; as where in the debet

and detinet, and where in the detinet only.
III. How it may be extinguished.

I. The legal acceptation of debt, is a sum of money due by cer

tain and express agreement; as, by a bond for a deterrninate sum;
a bill, or note ; a special bargain ; or rent reserved on a lease ;
where the quantity is fixed and specific, and does not depend
upon any subsequent valuation to settle it. The non-payment of
these is an injury, for which the proper remedy is by action of
debt, [Fitz. JY. B. 119.) to compel the performance of the contract,
and recover the specific sum due. This is the shortest and
surest remedy ; particularly "where the debt arises upon a specialty,
that is, upon a deed or instrument under seal. So also, if I ver
bally agree to pay a man a certain price for a certain parcel of
goods, and fail in the performance, an action of debt lies against
me ; for this is also a determinate contract : but if I agree for no set

tled price, I am not liable to an action of debt, but a special action
�n the case, according to ihc uaturp. 0f my contract. And indeed
actions of debt are now seldom brought but upon special contracts
under seal, wherein the sum due is clearly and precisely express
ed ; for, in case of such an action upon a simple contract, the plain
tiff labours under two difficulties ; first, the defendant has here the
same advantage, as in an action of detinue, that of waging his law,
or purging himself of the debt by oath, if he thinks proper. 4 Rep.
94. Secondly, in an action of debt, the plaintiff must prove the
whole debt he claims, or recover nothing at all. For the debt is
one single cause of action, fixed and determined ; and which,
therefore, if the proof varies from the claim, cannot be looked

upon as the same contract, whereof the performance is sued for.
But in actions of debt, where the contract is proved or admitted, if
the defendant can show that he has discharged any part of it,
the plaintiff shall recover the residue. 1 Roll. Rep. 257. Salk.
664. 3 Comm. 154.
When also the damages can be reduced by the averment to a

certainty, debt will lie ; as on a covenant to pay so much per load
for wood, &x. So if in an action, in which the plaintiff can only
recover damages, there be judgment for him, he can afterwards
bring debt for those damages. Bidl. JY. P. (8vo.) 167. And as

to cases in which on actions of debt it is not necessary to prove
the exact sum laid in the declaration, see at large Doug. 6. 732.
in n.

If one binds himself in a single obligation, or with condition,
to pay money at a day ; or to deliver corn, or the like, and do
not perform it accordingly, the obligee may bring action of debt
for it. Fitz. JY. B. 120. A man acknowledges by deed, that he

1
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hath so much of the money of J. S. due to him in his hands 5
here debt may be brought : and debt will lie on a talley sealed.
Fitz. JY. B. 122. 1 Hen. VI. 55. A. delivers 20/. to B. to buy goods,
and B. gives a receipt to A. testifying the delivery and receipt of
the 20/. but doth not promise to deliver the goods, &c. A. may
maintain debt upon this receipt. Dyer, 20. 2 Bulst. 256. Ifone
binds himself to pay A. B. 10/. at one day, and 10/. at another,
after the first day action of debt lies for 10/. being a several

duty. 2 Danv. Abr. 501. The nature of the bond, and of the

condition, (if there is any,) must be carefully attended to, to see

if by non-payment of the first sum the bond is forfeited. Vide
Co. Litt. 292. b.
Action of debt lies upon a parol contract, and so doth action

on the case. 1 Lill. 403. And vide 9 Rep. 87. If goods or

money are delivered to a third person for my use, I may have
action of debt or account for them. 2 Danv. 404. Where money
Is delivered to a person, to be redelivered again, the property
is altered, and debt lies : but where a horse, or any goods are

thus delivered, there detinue lies, because the property is not al
tered ; and the thing is known, whereas money is not. Owen, 86.
1 JYels. Abr. 603.
Action of debt lies against the husband, for goods which were

delivered or sold to the wife, if they come to the use of the hus
band. 1 Lill. 400. If one delivers meat, drink, or clothes, to an

infant, and he promises to pay for them, action of debt, or on the

case, will lie against the infant; though debt may not be

brought on an account stated with an infant: and what is delivered
must be averred to be for the necessary use of the infant. 1

Lill. Abr. 401. See tit. Infant. An attorney shall have action of
debt against his client, for money, which he hath paid to any
person for the client, for costs of suit, or unto his counsel, &c.
An heir mediate may be sued in debt as if he were immediate

heir, &c. The heir may not bring action of debt for a debt due to

his ancestor ; though it be by specialty, by which the party is bound
to pay it to him and his heirs : the executor shall nevertheless have
the action. Dyer, 368. Fitz. JY. B. 120. Action of debt lies not
against executors, upon a simple contract made with the testator.

9 Rep. 87.
Before the stat. 32 Hen. VIII. c. 37. the heirs or executors of

a man seised of a rent-service, rent-charge, &c. in fee-simple, or
fee-tail, had no remedy for the arrearages incurred in the life
time of the owner of such rents; but by that statute, the execu

tors and administrators of tenants in fee-simple, fee-tail, or for
life, of any rent, shall have action of debt for all arrearages of rent
clue in the life of the testator. 1 Inst. 162. 2 Danv. 492.
A feme sole seised of a rent in fee, &c. which is behind and

unpaid, takes husband, and the rent is behind again, and then the
wife dieth, by the said stat. 32 Hen. VIII. c. Z7. the husband shall
have the arrears due before marriage, and he hath a double reme

dy for the same. 1 Inst. 162.
But by stat. 8 Ann. c. 17. any person having rent in arrear

upon any lease for life or lives, may bring action of debt for such
rent, as where rent is due on a lease for years. Action of debt
will lie against a lessee, for rent due after the assignment of the
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lease ; for the personal privity of contract remains, notwithstand
ing the privity of estate is gone. 3 Rep. 22. But after the death
of the lessee, it is then a real contract, and runs with the land.
Cro. Eliz. 555. When a lease is ended, the duty in respect of the
rent remains, and debt lieth by reason of the privity of contract
between lessor and lessee. 2 Cro. 227. 1 JVels. Abr. 604. If debt
be brought by an executor for arrears of rent ended, it is local
still, and must be laid where the land lies. Hob. 37. Action of
debt may be had against the lessee in any place ; but if it be

brought against an assignee, it must be where the land lieth :

and upon the privity of contract, it is to be brought against the
lessee where the land is. Latch. 197. 271. 2 Leon. c. 28.
Debt lies for use and occupation generally, without stating the

place where the premises lie, or any of the particulars of the de
mise. King v. Eraser, 6 East's Rep. 348. See also Wilkins v.

Wingate, 6 Term Rep. 62. and Stroud v. Rogers, Hil. 32 Geo.
III. cited ibid.
Debt for rent on a lease against assignee is local. Barker v.

Dormer, 1 Show. 191.

In some cases action of debt will lie, although there be no con

tract betwixt the party that brings the action, and him against
whom brought ; for there may be a duty created by law, for which
action will lie. 2 Saund. 343. 366. Debt lieth against a sheriff,
for money levied in execution. 1 Lill. Abr. 403. Action of debt
lies against a gaoler for permitting a prisoner committed in exe

cution to escape ; because thereupon the law makes the gaoler
debtor; but where the party is not in execution, there action on

the case only lies for damages suffered by the escape. 1 Saund.
218. 1 Lill. Abr. 402.
A person may have debt upon an arbitrament : also debt lies

for money recovered upon a judgment, &c. And upon a recove

ry in the superior courts at Westminster, the plaintiff must bring
the action in Middlesex, the record being there ; but a sci. fa. to
execute judgment,must be where the original was, and follow it.
New Nat. Brev. 267, 268. &c.
When judgment is had in the King's Bencli, and a writ of

error brought in the Exchequer chamber, or in Parliament ; yet
an action of debt will lie on the judgment : in this case, if the
plaintiff levies part of his money by elegit, he may likewise bring
debt for the residue. 1 Sid. 184. 236.
Whatever the laws order any one to pay, that becomes instantly

a debt, which he hath beforehand contracted to discharge. And
this implied agreement it is, that gives the plaintiff a right to
institute a second action, founded merely on the general contract,
in order to recover such damages or sum of money, as are assessed
by the jury, and adjudged by the court to be due from the de
fendant to the plaintiff in any former action. So that if he hath
once obtained a judgment against another for a certain sum, and
neglects to take out execution thereupon, he may afterwards bring
an action of debt upon this judgment; (l Roll. Abr. 600, 601.)
and shall not be put upon the proof of the original cause of
action ; but upon showing the judgment once obtained, still in
full force, and yet unsatisfied, the law immediately implies, that
by the original contract of society the defendant hath contracted
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a debt, and is bound to pay. This method seems to have been

invented, when real actions were more in use than at present,
and damages were permitted to be recovered thereon ; in order
to have the benefit of a writ of capias, to take the defendant's

body in execution for those damages ; which process was allowa
ble in an action of debt, (in consequence of the stat. 25 Ediv. III.
c. 17.) but not in an action real. Wherefore, since the disuse of
those real actions, actions of debt upon judgment in personal suits
have been pretty much discountenanced by the courts, as being
generally vexatious and oppressive, by harassing the defendant
with the costs of two actions instead of one. 3 Comm. 160.

Debt will lie upon the judgment of a foreign court, and the

plaintiff need not show the ground of the judgment; but it is not

to be declared on as a matter of record, for it is here but of the
nature of a simple contract debt; therefore in such case the judg
ment is sufficient only to establish a demand, and put the defend
ant to impeach the justice of it, or show the same to have been
unduly or irregularly obtained. And as it is but a simple con

tract, assumpsit will also lie on it. Walker v. Witter, Doug. 1�6.

in which several other cases on the same point are also cited
and reported.
If a man recovers debt or damages in London, on action brought.

there by the custom of the city, which lies not at common law ;
when it is become a debt by the judgment, action of debt lies in
the courts at Westminster upon this judgment. 2 Danv. 449.
Action of debt will lie for breach of a by-law ; or, for amerce

ment in acourt-leet, &c. 1 Lill. 400. 5 Rep. 64. Hob. 259. And
action of debt is sometimes grounded on an act of parliament ; as

upon stat. 2 Edw. VI. c 13. for not setting out tithes: stat. 27"
Eliz. c. 13. against the hundred for a robbery, &c. Against
physicians in London, for practising without licence, by stat. 14
if IS Hen. VIII. c. 5. By assignees of a commission of bank
rupt, stat. 1 Jac. I. c. 15. &c. A college shall have action of debt
for commons of any student; adjudged, Pasch. 9 Jac. B. R. And
in general, all the cases show that wherever indebitatus assumpsit
is maintainable, debt also is. Doug. 6. per Buller, J.
For debt to a bishop, or parson, after his death, his executors

shall have the action : but of a dean and chapter, mayor, and com

monalty, Sec. the successors are entitled to the action of debt.
Fitz. JY. B. 120. Action of debt lies on a recognisance; so upon
a statute-merchant, it being in nature of a bond or obligation :

but it is otherwise in case of a statute-staple. 2 Danv. 497.
In bringing this action, it is a general rule, that the party him

self, to whom the debt is originally due, whilst he doth live, must
bring the action ; and after his death, his executors, &c. And
the. action must be brought against the party himself that doth
originally owe the debt, whilst he is living; and after his death, it
may be brought against the executor, if he make any; or other
wise against the administrator ; and if the ordinary appoint none,
against the ordinary himself; and if he die possessed of the goods,
against his executor, ike. And also against executors of execu
tors in infinitum. Dyer, 24. 471. 3 Refi. 9. 2 Brownl. 207.

II. The form of the writ of debt- is sometimes in the debet et
Vol. II. C c
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either that the defendant ewes, and unjustly detains the debt or

thing in question, or only that he unjustly detains it. It is

brought in the debt, as well as detinet, where sued by one of the

original contracting parties who personally gave the
^
credit,

against the other who personally incurred the debt, or against his
heirs, if they are bound to the payment; as by the obligee against
the obligor, the landlord against the tenant, Sec. But, if it be

brought by or against an executor for a debt due to or from the

testator, this, not being his own debt, shall be sued for in the deti-

net only. Fitz. M B. 119. So also if the action be for goods,
for corn, or a horse, the writ shall be in the detinet only ; for no

thing but a sum of money, for which I (or my ancestors in my
name) have personally contracted, is properly considered as my
debt. And indeed a writ of debt in the detinet only, for goods
and chattels, is neither more nor less, than a mere writ of deti
nue ; and is followed by the very*same judgment. Bast. Ent.
174. 3 Comm. 15 6.

In debt, if it be demanded by original, the process is summons,
attachment and distress ; and upon a default of sufficiency, on a

nihil returned, process to the outlawry, Sic. And the judgment
in debt, where the demand is in the debet et detinet, is to recover

the debt, damages and costs of suit; and the defendant in miseri-

cordia. 1 She/i. Abr. 523. Where the plaintiff in debt declares
on some specialty, or contract for a sum of money, it must be cer

tainly demanded, and no other ; and the demand cannot be of a
lesser sum, but it must be shown how the remainder was satisfi
ed : but in an action upon a statute, that gives a certain sum for the
penalty, though less be recovered than the plaintiff lays, it will be
good. Cro. Jac. 493. If action of debt is brought on a specialty,
bill, bond, lease, Sec. the several writings must be well consider
ed by which the plaintiff warrants his action, and the sum due
is to be rightly set forth ; and if it be debt for rent, the time of
commencement, and ending, Sec. In debt on single bill or upon
judgment, the defendant may plead payment (before the action
brought) in bar ; and pending an action on bond, &c. the defend
ant may bring in principal, interest and costs: and the court shall

give judgment to discharge the defendant. Stat. 4 St 5 Ann. c.

16. See tit. Bond.
If the action be brought for money, it must be in the debet et

detinet ; but if goods or chattels, it must be in the detinet only.
50 Edw. III. 16. 1 Roll. Abr. If an executor brings debt for
any thing in right of his testator, it must be in the detinet only.
Moor, 566. 1 Roll. Abr. 602, 603.
If an executor brings an action upon an obligation made to the

testator, where the day of payment incurred after the death of
the testator, yet the writ shall be in the detinet only, for he brings
the action as executor. Lane, 80. S. P. 20 Hen. VI, 5. 1 Roll.
Abr. 602. 5. C.

So if a man binds himself to the testator to pay him 100/. when
such a thing shall happen ; if it happens after the death of the
testator, yet the writ by the executor shall be in the detinet only.
20 Hen. VI. 6. 1 Roll. Abr. 602.

If in an account an executor recovers a debt due to his testa

tor, in action for the arrearages thereupon, the writ shall be
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in the detinet only, for though the action is converted into a debt

by the account, yet it is the same thing which was received in the
life of the testator, Cro. Eliz. 326. Cro. Jac. 545. 5 Co. 31.

If the executor sells the goods of the testator for a certain sum,
he shall have action for this in the debet et detinet. 1 Roll. Abr;
602.
If an executor having lands by an extent upon a statute made

to the testator, and naming himself executor, by deed leases them
for three years, rendering rent, Sec. if an action is afterwards
brought by him for his rent, it must be in the debet et detinet,
because it is founded upon his own contract. Lane, 80. Cro. Jac.
685. Brown, 205. 1 Mod. 185.
So an executor, being lessee for years of a rectory in the right

of the testator, may have action upon 2 Edw. VI- c. 13. for not set
ting out tithes in the debet et detinet, because founded upon a

wrong in his own time, and by the statute it is given to the par
ty grieved. Cro. Jac. 545.
Also action against an executor shall be in the detinet only, for

he is chargeable no farther than he has assets. 11 Hen. IV. 16.
1 Roll. Abr. 603.
In an action against an executor for rent, incurred in the life of

the testator, the writ shall be in the detinet only. 1 1 Hen. VI. 36.
1 Roll. Abr. 603.
But if an action be brought against an executor for the arreara

ges of a rent, reserved upon a lease for years, and incurred after
the death of the testator, the writ shall be in the debet et detinet,
because the executor is charged of his own possession. 1 Roll. Abr.
603. Cro. Eliz. 711. Moor, 566. 1 B?-ownl. 56. Cro. Jac. 411.
And the declaration is against him as assignee, not as executor.

If an action is brought against baron and feme, upon an obligation
entered into by the feme before marriage, it shall be in the debet
et detinet ; for by the marriage all the personal goods and power
of disposing of the real estate are by law given the husband, which
he has to his own use, and not as executors, who have them only
to the use of another. 5 Co. 36. 3 Leon. 206. S. C.

So if an action is brought upon a bond against the heir of the
obligor, it shall be in the debet et detinet, because he hath the as

sets in his own right. 5 Co. 36.

III. If a man accepts an obligation for a debt due by simple
contract, this extinguishes the contract, but the acceptance of an
obligation, for a debt due by another obligation, is no bar of the
the first obligation. 13 Hen. IV. c. 1. 1 Roll. Abr. 604. i.e. if
between the same parties. See tit. Bond V. Acceptance, Pay-
ment.

In debt upon an obligation, the defendant "cannot plead nil debet,
but must deny the deed by pleading non est factum, for the seal of
the party continuing, it must be dissolved eo ligamine quo ligatum
est. Hard. 332.
But if the debt be due by simple contract, then he may plead nil

debet, for it does not appear that there is any debt continuing. Hob .

In debt for rent, if it be by deed, the proper plea is non est fac
tum ; but if it be without deed, the defendant may plead non demisit,
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nothing in arrear, or that he never entered. 3 Inst. 651. Hard,
332.
In debt for the arrears of an annuity granted for life, nil debet is

no good plea, for the action is merely founded upon the deed, for
without it no action can be maintained, and though by the death
of the grantee the nature of the action is changed, the annuity
being determined ; yet this proves not but that the action is found
ed upon the deed. Keilw. 147.
But in debt for the arrears of a rent-charge, by will devised to

the plaintiff's wife for life; against the administrator of the occu

pier of the land, nil detinet is a good plea, for the will is no deed,
nor wants any delivery; adjudged, and said the action was not so

much grounded upon the will itself as upon the statute, by which
men are enabled by will to dispose of their lands and rents issuing
out thereof. Hard. 322.
In debt upon stat. 2^3 Edw. VI. c. 1 3. for not setting forth tithes,

not guilty, or nil debet are good issues. 2 Inst. 651. Cro. Eliz,
621. 5. P. because by the action the defendant is charged with
a tort, and if he is not guilty of the tort, he does not owe the
debt.
In debt upon a contract, the defendant cannot plead the contract

was for a less sum, or otherwise than the plaintiff has declared,
and traverse the contract in the declaration laid, but may wage
his law. Moor. 49. See further, Com. Dig. tit. Debt, and this

Dictionary, tit. Action, Assumpsit, Information, Ufc. And as to

setting off mutual debts, see tit. Set-Off.
Debt to the King. Under this Word debitum all things due

to the King are comprehended; as all rents, fines, issues, and
amercements, and other duties received or levied by the sheriff ;
for debt in the larger sense signifies whatever any man owes. 2
Inst. 193. The king's debt is to be satisfied before that of a sub

ject, and until his debt be paid, he may protect the debtor from
the arrest of others. And by stat. 33 Hen. III. c. 39. all obliga
tions made to the king shall have the same force as a statute-sta

ple. 1 Inst. 130. But by stat. 25 Edw. III. st. 5. c. 19. notwith

standing the king's protection, creditors may proceed to judgment
against their debtors, with a cesset executio till the king's debts be

paid. Lands, &x. of the king's debtor and accountant, may be
sold as well after his death, as in his life-time : but if the account

ant, or debtor to the king had a quietus during his life, his heir
shall be discharged of the debt. Stat. 27 Eliz. cap. 3. A person
being in debt to the king, purchases a lease to him and his wife,
and dies ; the term in the wife's hands is liable to the debt. 2 Poll.
Abr. 157. Though it is said if he purchase lands to him and his
wife for life, and to their heirs ; such lands in the hands of the
wife are not extendible after the husband's death, for the king's
debt. Dyer, 255.
If a tenant in tail becomes indebted to the king, by receipt of the

king's money, or otherwise: unless it be by judgment, recognisance,
obligation, or other specialty originally due to the king, or some

other to his use, and then dies, the land in the hands of the issue
in tail shall not be extended. But it may, in either of those four
cases. 7 Rep. 21, 22. By the common law, the king, for his debt,
had execution of the body, lands and goods of the debtor. By
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Magna Charla,9 Hen. III. c. 8. the king's debt shall not be levied on

lands where the goods and chattels of the debtor are sufficient to

levy the debt j for in such case, the sheriff ought not to extend the
lands and tenements of the king's debtor, or of his heir, Sec. 2 Inst.

19. Also pledges shall not be distrained, when the principal is
sufficient. Though in both cases it must be made appear to the

sheriff; in the one, that there are goods and chattels enough, and
in the other, that the sheriff may levy the king's debt on the princi
pal. Ibid. Sheriffs having received the king's debt, upon their
next account are to discharge the debtors, on pain to forfeit treble
value ; and the sheriffs are to give tallies to the king's debtors, on
payment. Stat. 3 Edw. I. c. 19. See stat. 25 Geo. III. c. 35. regu
lating the sale of extended estates, on motion to the court of ex

chequer by the attorney-general. See further also, tit. Execu
tion, King, Prerogative, and Com. Dig. tit. Debt, ad Jin.
The king's debtor committed by the court of exchequer to the

Fleet, brought into B. R. by habeas corpus, and surrendered in

discharge of his bail, may be removed again to the Fleet by a

habeas corpus from the exchequer. 1 Wils. 248.
DEBTEE EXECUTOR. If a person indebted to another makes

his creditor or debtee his executor: or if such creditor obtains
letter of administration to his debtor; he may retain sufficient to

pay himself before any other creditors whose debts are of equal
degree. Plowd. 543. See tit. Executor.
DEBTORS. A work of the nature of this Dictionary is by no

means adapted to political disquisitions on the propriety of impri
sonment for debt�nor to historical details of the proceedings of
foreign nations on the subject. The legislature, who are the pro
per, and indeed the only legal judges, of what regulations on the

subject are necessary, have repeatedly interfered for the reliefof
honest, unfortunate debtors, (too generally a small part of the number
confined,) by insolvent acts ; and the liberty of the subject in this

particular, has in the present reign been much favoured by the
laws relative to arrests. See tit. Arrests, Prisoners, Execution,
Insolvent. What further, in a commercial state like Great Bri

tain, may be safe and necessary, will no doubt be done without any
hints or suggestions of private persons ; whose opinions, however
respectable, can be of very little public weight.
By stat. 25 Geo. III. c. 45. for the courts of conscience in

London, Middlesex, and Southwark, the provisions of which are

extended by stat. 26 Geo. III. c. 38. nearly totidem verbis, ho all
courts for the recovery of small debts; no debtor committed to

gaol by such court for a debt not exceeding 20s. shall be kept in
custody on any pretence whatsoever, more than twenty days, nor
for a debt between that and 40s. more than forty days ; then'to be

discharged without payment of fees, on forfeiture by the gaoler of
51. In case only of fraudulent concealment of money or goods by
the debtor, the time of confinement may be enlarged, in the first
instance to 30 days, and in the latter to 60.

By a temporary act, 41 Geo. III. (U. K.) c. 64. � 1. creditors
were allowed to discharge debtors without losing the benefit of the
judgment upon which the execution issued, except that the debtor
should not be again liable to be arrested for the same debt, nor
the bail be proceeded against. It seems that the provisions of
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this act were equally merciful and useful, and are very fit to be
revived.
DEBTS, Priority of, See tit. Assets, Executor, Mortgage.
DECEIT, deceptio.~] A subtle trick or device, whereunto may

be referred all manner of craft and collusion, used to deceive, and
defraud another, by any means whatsoever, which hath no other or
more proper name than deceit to distinguish the offence. West,

Symb. sect. 68.
There is a writ called a Writ of Deceit that lies for one that

receives injury or damage from him that doth anything deceitfully
in the name of another person ; by which he is deceived or injured ;

which writ is either original or judicial. Reg. Orig. 112. Old,
Arat. Brev. 50.
Deceit is an offence at common law, and by statute : and all

practices of defrauding or endeavouring to defraud another of his
right, are punishable by fine and imprisonment ; and if for cheat

ing, by pillory, Sec. See tit. Cheats. Serjeants, counsellors, attor
neys, and others doing any manner of deceit, are to be imprisoned
a year and a day ; also pleaders by deceit shall be expelled the court.
Slat. 3 Ediv. I. cap. 29.
If a fine be levied by deceit, or if one recover land by deceit, the

fine, and the recovery, shall be void. 3 Rep. 77. and if a man

be attorney for another in a real action against the demandant, and
afterwards by covin between such attorney and the demandant, the
attorney makes default, by which the land is lost, the tenant who
lost the land shall have a writ of deceit against the attorney. Fitz.
JV. B. 9 6. So writ of deceit lies to set aside a fine and recovery
in C. B. of lands in ancient demesne. 2 Wils. 17.
In a precipe quodreddat, if the sheriff return the tenant summon

ed, where he was not summoned, by which the defendant loseth
his lands by default at the grand cape returned ; the tenant shall
have a writ of deceit against him who recovered, and against the
sheriff for his false return ; and by that writ the tenant shall be
restored unto his land again: and the sheriff shall be punished
for his falsity. Fitz. JY. B. 97. If a man bring a writ of deceit
against him that recovers in the first action, and the sheriff return
him summoned, upon which for non-summons in that action on

finding the same the recovery is reversed; in this case the defend
ant shall not have writ of deceit to recover the land again, if he
were not summoned : but he shall have his remedy against the
sheriff. Roll. Abr. 621. And where debt was brought, and the
defendant pleaded in abatement, and the plea was overruled, the
attorneys on both sides by deceit between them, to the end the

plaintiff might recover his debt, entered another judgment when
it should have been a respondeas ouster ; and it was held that the
writ of deceit would not lie to reverse the record, but only to re

cover damages. Ibid. 622.
If in a suit or action, another person shall come into court and

pretend he is party to the suit, and so let judgment be had, or
some other damage done to the party himself ; or if one have cause

to have an action, and another brings it hi his name, and lets judg
ment go by nonsuit, or the like ; the injured party may have this
writ of deceit. 1 Fitz. JY. B. 96. March. 48.

1
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If any one forge a statute, &c. in my name, and sueth a capias
thereupon, for which I am arrested ; I shall have a writ of deceit

against him that forged it, and against him who sued forth the
writ ot capias, ifc. And if a person procure another to sue an ac

tion against me to trouble me, I shall have a writ of deceit. Fitz.
M. B. 96.

There are many frauds and deceits provided against by statute,
relating to artificers, bakers, brewers, victuallers, false weights
and measures, &c. which are liable to penalties and punishment
in proportion to the offence committed. And writ of deceit lies
in various cases, for not performing a bargain ; or not selling
good commodities, &c. 1 Inst. 357.
On almost all occasions, where a person is deceived or injured,

and where anciently remedy was sought by the writ of deceit, an
action on the case for damages, in nature of a writ of deceit, is
now more usually brought. And indeed it is the only remedy
for a lord of a manor in or out of ancient demesne, to reverse a

fine or recovery had in the king's court, of lands lying within his

jurisdiction, whichwould otherwise be thereby turned into frank-fee.
And this may be brought by the lord against the parties and cestui

que use of such fine and recovery; and thereby he shall obtain
judgment not only for damages, (which are usually remitted,) but
also to recover his court and jurisdiction over the lands, and to
annul the former proceedings. 3 Lev. 415. 419. Rast. Ent. 100. b.
Lutw. 711. 749.

DECENNARY, A town or tithing consisting (originally) of ten
families of freeholders. Ten tithings composed a hundred. The
institution of decennaries, (or frank-pledges,) is Imputed to Alfred.
In these decennaries the whole neighbourhood or tithing of free
men were mutually pledges for each other's good behaviour. 1
Comm. 114. See post, tit. Deciners.
DECEM TALES. When a full jury doth not appear at a

trial at bar ; then a writ goes to the sheriff apponere decern tales,
&c. whereby a supply is made of jurymen to proceed in the trial.
See tit. Jury.
DEC 1 ES TANTUM, a writ under stat. 38 Edw. III. c. 12. against

a juror, who hath taken money of either party for giving his
verdict to recover ten times the sum taken. See tit. Jury. This
writ also lies against embraceors that procure such an inquest ; who
shall be further punished by imprisonment for a year. Reg. Orig.
188. Fitz. MB. 171. Stat. 38 Edw. III. cap. 12.

DECIMATION, dccimatio.~] The punishing every tenth
soldier by lot, was termed decimatio legionis : it likewise signifies
tithing, or paying a tenth part. There was a decimation during
ihe time of the Usurper, 1655.
DECINERS, DECENNIERS, on DOZINERS, decennarii.~\

In our ancient law, such as were wont to have the oversight of
the Friburghs, or views offrank-pledge, for the maintenance of the
king's peace ; and the limits or compass of their jurisdiction was
called Decenna, because it commonly consisted of ten households ;
as every person, bound for himself and his neighbours to keep
the peace, was styled Decennier. Bract, lib. 3. tract. 2. c. 15.
These seem to have had large authority in the time of the

Saxons, taking knowledge of causes within their circuits, and
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detinet, and sometimes in the detinet only; that is, the writ states,
redressing wrongs by way of judgment, and compelling men there
unto, as appears in the laws of King Edward the Confessor, Lam-
bard, JVumb. 32. But of late decennier is not used for the chief
man of a dizein, or dozein ; but he that is sworn to the king's peace,
and by oath of loyalty to the prince, is settled in the society of a

dozein. ... t-,
A dozein seemed to extend so far as a leet extendeth ; because

in leets the oath of loyalty is administered by the steward, and
taken by all such as are twelve years old, and upwards, dwelling
within the precinct of the leet where they are sworn. Eitz. JY.
B. 161. There are now no other dozeins but leets; and there is
a great diversity between ancient and modern times, in this point
of law and government. 2 Inst. 73. See 1 Comm. 114. 4 Comm.
252. and ante, Decennary.

DECLARATION.

Declaratio, J\rarratio.~] A legal specification, on record, of the
cause of action, by a plaintiff against a defendant.
In the King's Bench, when the defendant is brought into court

by bill of Middlesex, upon a supposed trespass, in order to give
the court a jurisdiction, the plaintiff may declare in whatever
action, or charge the defendant with whatever injury he thinks
proper, unless he has held him to -bail by a special ac etiam ;
which the plaintiff is then bound to pursue. And so also, in
order to have the benefit of a capias to secure the defendant's
person, it was the ancient practice, and is therefore still warrant
able, in the common pleas, to sue out a writ of trespass quare
clausum /regit, for breaking the plaintiff's close: and when the
defendant is once brought in upon this writ, the plaintiff declares
in what action the nature of his true injury may require ; as in an

action of covenant or on the case for breach of contract, or other
less forcible transgression: (2 Ventr. 159.) unless, by holding the
defendant to bail on a special ac etiam, he has bound himself to
declare accordingly. 3 Comm. 293. See tit. Ac etiam, Capias,
Common Pleas.
In either case, the declaration should correspond with the pro

cess, in the names and descriptions of the parties : for if there be
a material variance, the court will set aside the proceedings,
unless where the process is taken out against the defendant by a

wrong name, and he appears by his right name, there the plaintiff
may declare against him by the name in which he appears,
stating that he was arrested by the other name : for by appear
ing, the defendant admits himself to be the person sued; and so

the variance is immaterial. 3 Term Rep. 611.

The substantial rules of pleading according to which declara
tions are to be drawn, are founded in strong sense and the
soundest and closest logic, and so appear when well understood
and explained; though by being misunderstood and misapplied,
they are often made use of as instruments of chicane. 1 Burr.
319.
Rides respecting the form of the declaration. The parties plain

tiff or demandant, defendant or tenant, ought to be well named.
The time of a matter charged in the declaration ought to be cer-
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tainly alleged : and therefore in assumpsit, the day being omitted
on which the promise is made, it is bad. Yelv. 94. PI. Com.
24. A certain place ought to be alleged where every fact mate
rial and traversable was done. Kitch. 226. The gist, and every
thing, that is of the essence of the plaintiff's action, must be set

forth in the declaration. That seems properly to be the essence

of the action without which the court could have no sufficient

grounds to give judgment. Doct. Plac. 85. If the declaration be
not sufficient on which to found a judgment, this may be moved
in arrest of judgment after verdict. Ibid. The declaration must

show a title in the plaintiff. See Cro. Eliz. 325. Moor, 598. In
all cases where an interest or estate commences upon condition,
the plaintiff ought to show it in his declaration, and aver the per
formance of it ; but when the interest of the estate passes pre
sently, and vests in the grantee, and is to be defeated by condition ;
there the plaintiff" may count generally, and the condition shall be

pleaded by him who is to take advantage of it. 7 Co. 10. Lill.

Reg. 418.
The declaration must contain such certain affirmation that it

may be traversed ; for if there be no certain affirmation to make
the declaration itself traversable, it will not be cured after a ver

dict, because it is a defect in substance. Co. Litt. 303. Cro. Jac.
361. 2 Bulst. 214. Cro. Eliz. 33. 441. 2 Saund. 319. If a de
claration be good in part, though bad as to another part, the

plaintiff is entitled to judgment for so much as is well alleged,
especially if it be not of an entire demand. 10 Co. 115. Roll.
Abr. 784, 785. 2 Show. 103. 1 Salk. 133. Vide 3 Burr. 1235.
For preventing unnecessary length of declarations, it has been

specially ordered, that in actions of covenant, the declaration is
not to repeat more of the deed than is necessary for the assign
ment of the breach, and not to repeat the covenant in the conclu
sion. In actions of slander, long preambles to be forborne, and
no more inducement than what is necessary for the maintenance
ef the action, but when it requires a special inducement, or collo
quium. In actions upon general statutes, the declaration not to

repeat the statute, but to conclude " against the form of the
statute in such case made and provided." In actions of debt upon
judgment had in the courts at Westminster, to recite only the
judgment; but if on a judgment had by or against an executor
or administrator, then the action of debt upon that judgment, to
repeat the declaration and judgment. R. M. 1654. � 13. In a

declaration on action founded on a deed, the plaintiff need not set
forth more than that part which is necessary to entitle him to
recover. Cowp. 665. And it will be sufficient to state the sub
stance and legal effect even of such part; which is shorter, and
not liable to misrecitals and literal mistakes. The distinction is
between that which may be rejected as surplusage, (which might
have been struck out on motion,) and what cannot: where the
declaration contains impertinent matter, foreign to the cause, and
which the Master on a reference to him would strike out, (irrele
vant covenants for instance,) that will be rejected by the court
and need not be proved. But if the very ground of the action
is misstated, as where the plaintiff undertakes to recite that part
af a deed on which the action is founded, and it is misrecited,
Vol. II. D d
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that will be fatal : for then the case declared on is different from
that which is proved, and he must recover secundum allegata et

^probata. Doug. 665. Bristow v. Wright and another; and the
notes there.
Of Declarations, in Chief, De bene esse, and By-lhe-by. There

are two ways in which the plaintiff may declare, the one on the

return-day of the writ, which is called, de bene esse, conditionally,
until special, or common bail be filed ; the other after the day
for filing common bail, or when the defendant has justified his
bail, which is called in chief. If to speed the cause, the former
is the best way of proceeding. And a rule to plead may be given
on the same day. When a declaration is filed de bene esse, till
common bail or appearance entered, or till special bail be filed,
notice that it is so filed must be given to the defendant in writing.
Impexfs K. B.
The plaintiff cannot declare in chief, unless common bail be

filed by the defendant, or plaintiff has done it for him. Smith v.

Painter, 2 Term Rep. 719. 1 Term Rep. 635. Cooke v. Raven.
And it must be filed the term the writ is returnable. Hardw.
138.
When the defendant has filed common or special bail for him

self, any person may deliver or file a declaration against him by-
the-by, at any time during the term wherein the process against
the defendant is returnable, sedente curia ; and the practice hath
been, that the plaintiff, at whose suit the process is, might declare
against the defendant in as many actions as he thinks fit, before
the end of the next term, after the return of the process. Jmpey's
K. B. 177. See 4 Burr. 2130.

Of the time of declaring. The plaintiff must declare before the
end of the term next after the return of the process ; or the de
fendant may sign a nonpros (except in replevin) without entering
any rule to declare, and the defendant shall have costs taxed as

usual. Stat. 13 Car. II. c. 2. � 5. And no rule to declare need
be given in K. B. either by bill or original.
By the general rules of law, a plaintiff must declare against a

defendant within twelve months after the return of the writ. But
by the rules of the court, if he do not deliver his declaration
within two terms, the defendant may sign judgment of nonpros.
Though unless he takes such advantage of the plaintiff's neglect,
the plaintiff may still deliver a declaration within the year. 2
Term Rep. 112. 3 Term Rep. 123. The defendant cannot sign a

nonpros, unless he enter his appearance within the term the writ
is returnable. Hardvj. 138. 2 Term Rep. 719. To prevent a

nonpros being signed, the plaintiff may get a side-bar rule, if
the defendant is not in custody, the last day of the second term,
for time to declare, until the first day of the next term ; and he
may have as many rules as he likes from term to term, but there
must be two in a term, viz. one from the first day of the term
to the last day, and the other from the last day to the first day
of the next term. But the defendant may, if he thinks proper,
move the court, that the last rule may be peremptory Impeu's
K. B.
The delivery of a declaration against a prisoner, though within

two terms, is a nullity if there were no bill filed before ; and he
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is entitled to his discharge under the rule of court. 5 W. & M.

JVowell v. Bingham, 4 Bast's Reft. 16.

In all notices of declarations, care is to be taken that the cause

be properly named, as well as the court in which the suit is insti
tuted ; and in notices of declaration, the nature of the action is
to be expressed, and at whose suit prosecuted, and the time limit
ed to plead to such declaration. R. T. 1 Geo. II.

Of entitling, and laying the day and ftlace in declarations. It is
usual when the cause of action will admit of it, to entitle the
declaration generally, of the term in which the writ is returnable ;
but it should always be entitled, after the time when the cause

of action is stated to have accrued ; therefore where the cause

of action is stated to have accrued after the first day of the term

in which the writ is returnable, the declaration should be entitled
of a subsequent day in that term, and not of the term generally;
for as a general title refers to the first day of the term, upon such
a title it would appear, that the action was commenced before the
cause of it accrued. Yet where the cause of action was stated
to have accrued on the first day of the term, the court on demur
rer held, that the declaration might be entitled of the term gene
rally, for the delivery of the declaration is the act of the party,
and in ancient times it could not have been delivered till the sit

ting of the court ; so that the cause of action might well have

accrued, before the actual delivery of the declaration. 1 Term

Reft. 116. Vide 2 Lev. 176. and 3 Term Rep. 624.
If the cause of action arises within the term the declaration is

of, then do not entitle it as of the term generally, but make a

special day after the cause of action accrued, as, " Thursday
next after the Morrow of all Souls, in Michaelmas term, in the
32d year of the reign of King George III." instead of " Miehael-
mas term" generally.
If the plaintiff declares on a note, the day is material, and an

essential part of the agreement, from which he cannot vary ; so on

a bond or other writing ; but in the case of a common assumftsit,
the day is alleged only for form, and therefore the defendant can
not confine the plaintiff to the day alleged in the declaration.
Stra. 21. Vide Co. Litt. 283. Plowd. Comm. 24. a.
In other cases, as in trespass, assault, battery, &c. the day is

immaterial, but is in general laid after the cause of action accru

ed, and before the term, or time of which the declaration is
entitled.
In local actions, where possession of land is to be recovered, or

damages for an actual trespass, or for waste, &c. affecting land,
the plaintiff must lay his declaration, or declare his injury to have

happened in the very county and place where it really did hap
pen; but in transitory actions, for injuries that might have hap
pened any where, as debt, detinue, slander, and the like, the plain
tiff may declare in what county he pleases, and then the trial
must be had in that county in which the declaration is laid. 3
Comm. 294. See tit. Action, Venue.
In action of debt, upon a bond, the plaintiff in his declaration

must allege a place where the bond was made, because the jury
should come from that place ; and if this be omitted, the decla
ration is ill. Dyer, 15. 39. 1 JVels. Abr. 619.
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It is good to lay large and sufficient damages in deelaratioi<s .

and damages shall not be given for that which is not contained
in the declaration, and only for what is materially alleged. 10

Refi. 115. 1 Lill. Abr. 381.
Where a declaration is defective, it is aided by the statutes of

amendments and jeofails when on record ; but this was heretofore
allowed only in matters of form, not of substance, unless the jus
tice of the case required it. 2 Barnard. K. B. 153. 2 Stra. 1162.
1202. 1 Wils. 173. Say. Refi. 150. 294. 2 Burr. 1098. But
by the liberality of modern practice, amendments have been allow
ed even in matters of substance, not only while the proceedings were
on paper, but even in some cases when on record. See 7 Term

Refi. 132. 447. d. 698. 2 Stra. 890. Fitzgib. 193. 1 Barnard.
408. 418. 2 Saund. 402. 1 East, 372. Whilst the proceedings are

in fiafier the amendment is at common law, and not within any
of the statutes of amendments which relate only to proceedings
on record. 1 Salk. 47. 3 Salk. 31. And there is no difference,
as to the doctrine of amending at common law, between civil and
criminal cases; 1 Salk. 51. 2 Ld. Raym. 1068. 6 Mod. 285.
S. C. nor between fienal and other actions. 1 Stra. 137. 2 Stra.
1227. 1 Wils. 256. 1 Burr. 402. 2 Burr. 1098, 1099. 5 Burr.
2833, 2834. 6 Term Befi. 173. 543. and 7 Term Refi. 55. See
tit. Amendment, Practice.
On filing declarations, copies thereof are served on the defendants

or their attorneys, kc. And by an order of all the judges, (12 W.
3.) the plaintiff 's attorney is not obliged to deliver the defendant's
attorney the original declaration ; but instead of it, is to deliver
a true copy of the declaration ; upon delivery or tender whereof,
the defendant's attorney shall pay for such copv after the rate of
4d. fier sheet, kc. and if any person refuse to pay for the copy
tendered, the said copy is to be left in the office, with the clerk that
keeps the files of declarations, and thereupon the plaintiff's attor
ney giving rule to plead, may, for want of a plea, sign judgment;
and before any plea shall be received, die defendant's attorney
Is to pay for the copy of the declaration.
And by another order, (Trin. 2 Geo. II.) in every cause, where

special or common bail is Hied, and notice given to the plaintiff, a

copy of the declaration shall be delivered to the attorney for the
defendant, who shall pay for it according to the usual rate ; but if
the defendant's attorney, or his clerk in his absence, refuses to

pay for such copy; or if it happens the habitation of the attorney
for the defendant be unknown to the attorney for the plaintiff; then
it shall be lawful to leave the copy with the officer of the court

appointed for filing declarations, which shall be good givinw
notice, kc. There are several other rales of court as to the filing
and delivering declarations, kc. for which see the several books of
practice, and further this Diet. tit. Practice, Process, Prisoner,
ifc. Declarations and issues are not now paid for on delivery,
but are allowed in costs afterwards.
Declarator, Is an action, whereby we pray something to be

declared in our favours. Scotch Diet.
Declarator of Property, Is when the complainer narrating

his right to lands, desires he should be declared sole proprie-
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tor, and all others discharged to molest him any way. Scotch.

Diet. :

Declarator of Redemption, Is, when after a process before
the Lords against the wadsetter, who refuses to renounce after the
order of redemption is used, the lords force him to renounce, and

by a decreet declare the lands redeemed. Scotch Diet.

Declaratory Actions, Are these wherein the right of the
pursuer is craved to be declared ; but nothing claimed to be

done by the defender. Scotch Diet.

DECREE. The judgment of a court of equity on any bill pre
ferred. See tit. Chancery.
A decree in chancery is of the like nature with a judgment at

common law. Chan. Refi. 234.

Where there is but one witness against the defendant's answer,
the plaintiff can have no decree. 1 Vern. 161.

Where no ordinary process upon the first decree will serve for
the execution thereof, there must be a new bill to pray execution of
the first decree by a second decree. 2 Chan. Refi. 127, 128. See
tit. Chancery.
Verbal agreement, though subsequent to the decree, yet shall

not stay the execution of it, but the remedy must be by original
bill. 2 Chan. Cases, 8.
Whenever a decree is entered by consent, the merits of it

shall never after be inquired into, unless there be an objection,
that the word consent be struck out of the order. MS. JVorcot

v. JVorcot.
Several questions and disputes were heretofore warmly agitated,

as to the authority of the Master of the Rolls to hear and deter
mine causes ; and as to his general power in the court of chancery :

to quiet which, it was declared, by stat. 3 Geo. II. c. 30. that all
orders and decrees by him made, except such as by the course of
the court were appropriated to the great seal alone, should be
deemed to be valid, subject, nevertheless, to be discharged or al
lowed by the lord chancellor; and so as they shall not be enroll
ed till the same are signed by his lordship.
If either party to the suit thinks himself aggrieved by a decree,

he may petition the Chancellor for a rehearing, whether it was
heard before the Chancellor himself, or any of the judges sitting
for him, or before the Master of the Rolls. For in all cases it is
the Chancellor's decree, and must be signed by him before it is en

rolled; which is done of course, unless a rehearing be desired.

Every petition for a rehearing must be signed by two counsel,
usually such as have been concerned in the cause ; certifying that

they apprehend the cause is proper to be reheard. And upon the

rehearing, all the evidence taken in the cause, whether read before
or not, is then admitted to be read ; because it is the decree of the
Chancellor himself, who only sits to hear reasons why it should not
be enrolled and perfected, at which time all omissions of either
evidence or argument may be supplied. Gilb. Refi. 151, 152. But
after the decree is once signed and enrolled, it cannot be reheard
or rectified but by bill of review, or by appeal to the House of Lords.
A bill of review, may be had upon apparent error in judgment,

appearing upon the face of the decree ; or by special leave of the

court, upon oath made, of the discovery of new matter or evi-
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dencc, which could not possibly he had or used at the time when
the decree passed. But no new evidence or matter then in the

knowledge of the parties, and which might have been used before,
shall be sufficient ground for a bill of review. 3 Comm. 454.

See further, this Diet. tit. Chancery ; and Vin. tit. Decree.
On a new bill to carry a decree into execution, the court may

vary and alter what is thought proper; but on a rehearing, no
farther than the petition extends ; but if the petition be against
the decree in general, though particular reasons are given, the
whole is open ; but otherwise it is, if the petition be only against
one or two particulars. Sel. Cases in Chan. 13, 14.

The rule of court is, that on appeal the whole cause is open ;
but on a rehearing, only so much as is petitioned against; if
all do not petition, it is open only to the petitioners. S. C.
C. 24.
Decree may be altered upon proper application, the same term

it is pronounced, without a rehearing. No original bill can be
to vacate a decree signed and enrolled. Matters, proper to be ex

cepted to upon the Master's report, shall never be objected to

a decree after the report confirmed. 7 Vin. Abr. 400.

A decree gained by fraud, maybe set aside by petition, as well
as a judgment at law by motion: a fortiori may such a decree
be set aside by bill. 3 P. Wms. 111. If a decree be obtained and
enrolled, so that the cause cannot be reheard, then there is no

remedy but by bill of review, which must be on error appearing
on the face of the decree, or on matters subsequent thereto, as a

release, or a receipt discovered since. 3 P. Wms. 371.
Decreet cognitionts causa, Is when the apparent heir is

called to hear the debt constitute, it not being already clearly
constitute by writ; and the appearing heir renounces, being charg
ed to enter heir. Scotch Diet.
Decreet cognitionis causa, against executors, Is when the nearest

of kin are pursued by the executor creditor, who hath no writ
to instruct his debt to hear the debt constitute. Scotch Diet.
Decreet of comprising, Is when at the day appointed in the

letters, the debitor being called, the messenger offers him his lands
for the money; which if he have not ready, the inquest declares
the lands to belong to the creditor, for his payment. Scotch Diet.
Decreet of Exoneration, Is a decreet of the commissars

against the creditors or nearest of kin ; wherein it is proven, that
the executor hath executed the whole testament, and that all is
exhausted by lawful sentences. Scotch Diet.
Decreet of Locality, Is a decreet modifying a stipend for

a minister, dividing and proportioning the same among the here-
tors. Scotch Diet.
Decreet of Modification, Is that which modifies a stipend

to a minister, but doth not divide and proportion it among the
heretors. Scotch Diet.
Decreet of Valuation, Is a sentence of the lords, (who are

now in the place of the commission,) determining the extent and
value of teinds. Scotch Diet.
DECRETALS, decretales.] A volume of the canon law, so

called, containing the decrees of sundry Popes ; or a digest of
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the canons of all the councils that pertained to one matter under
one head. See tit. Canon Law.
DECURIARE. To bring- into order. Man. Ang. torn. l.fi. 243.
DEDBANA, ded-bane, Sax.~\ An actual homicide, or man

slaughter. Leg. Hen. I. c. 85.

DEDI. This word amounts to a warranty in law ; as if it be said
in a deed or conveyance, that A. B. hath given, &c. to C. D. it is
a warranty to him and his heirs. Co. Litt. 304. Also dedi im

ports a power of giving any thing. Hob. 12. See tit. Convey
ance, Deed.
DEDICATION-DAY, festum dedicationis.'] The feast of dedi

cation of churches, or rather the feast-day of the saint and patron
of a church ; which was celebrated not only by the inhabitants of
the place, but by those of all the neighbouring villages, who usual

ly came thither ; and such assemblies were allowed as lawful ; it
was usual for the people to feast and drink on those days; and
in many parts of England, they still meet every year in villages
for this purpose, which days are called Beasts or Wakes. Cowel.
DEDIMUS POTESTATEM, Is a writ or commission given to

one or more private persons, for the speeding some act appertaining
to a judge, or some court: And it is granted most commonly
upon suggestion, that the party who is to do something before a

judge, or in court, is so weak that he cannot travel ; as where a

person lives in the country, to take an answer in chancery ; to

examine witnesses in a cause depending in that court ; to levy a fine
in the common pleas, Ifc. On renewing the commission of the
peace, there cometh a writ of dedimus potestatem out of chancery,
directed to some ancient justice, to take the oath of him, which is
newly inserted. See tit. Justices.
Dedimus Potestatem de Attornato faciendo. As the

words of writs do command the defendant to appear, &c. anciently
the judges would not suffer the parties to make attorneys in any
action or suit, without the king's writ of dedimus potestatem, to
receive their attorneys. But now by statutes, the plaintiff or de
fendant may make attorneys in suits without such writs. New.
Nut. Brev. 55, 56. See tit. Attorneys.

DEED.

Factum.] An instrument in parchment, or paper, but chiefly in
parchment, comprehending a contract or bargain between party
and party; or an agreement of the parties thereto, for the matters
therein contained. And it consists of three principal points,
writing, sealing, and delivery ; writing, to express the contents;
sealing, to testify the consent of the parties; and delivery, to make
t binding and perfect. Terms de Ley.

I. What a Deed is.
II. The Requisites to make a good Deed.
III. How a Deed may be avoided.
IV. Shortly of the enrolling, exposition and pleading of Deeds.

I. A Deed is a writing sealed and delivered by the parties.
I Inst. 171. It is sometimes called a charter, carta, from its
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materials; but most usually, when applied to the transaction of
private subjects, is called a deed, in Latin factum, because it is
the most solemn and authentic act that a man can possibly per
form, with relation to the disposal of his property; and therefore
a man shall always be estopped by his own deed, or not permitted
to aver or prove any thing in contradiction to what he has once

so solemnly and deliberately avowed. Ploivd. 434. If a deed be
made by more parties than one, there ought to be regularly as

many copies of it as there are parties, and each should be cut or

indented (formerly in acute angles, instar dentium, like the teeth of
a saw, but at present in a waving line) on the top or sides, to tally
or correspond with the other ; which deed, so made, is called an

indenture. Formerly, when deeds were more concise than at pre
sent, it was usual to write both parts on the same piece of parch
ment, beginning at the middle and continuing to the contrary ends,
with some words or letters of the alphabet written between them

through which the parchment was cut, either in a strait or indent
ed line, in such a manner as to leave half the word on one part
and half on the other. Deeds thus made were denominated syn-
gra/iha by the canonists, and with us chirogrupha, or hand-writings.
Mirror, c. 2. � 27. the word cirograjihum or cyrographum being
usually that which is divided in making the indentures of a fine.
See tit. Chirograph. But at length indenting only has come into
use, without cutting through any letters at all; and it seems at

present to serve for little other purpose, than to give name to the

species of the deed. See further, 1 Inst. 129 a. in n. When the
several parts of an indenture are interchangeably executed by the
several parties, that part or copy w hich is executed by the grantor
is usually called the original, and the rest are counterparts ; though
of late it is most frequent for all the parties to execute every part
which renders them all originals. A deed made by one party
only is not indented, but polled or shaved quite even ; and there
fore called a deed-poll, or a single deed. Litt. � 371, 372.
A deed-poll is said to be a deed testifying that only one of the

parties to the agreement hath put his seal to the same, where such
party is the principal or only person, whose consent or act is
necessary to the deed : and it is therefore a plain deed, without in
denting, and is used when the vendor, for example, only seals, and
there is no need of the vendee's sealing a counterpart, because
the nature of the contract is such as to require no covenant from
the vendee, &c. Co. Litt. 55.

The several parts of deeds by indenture, are belonging to the
feoffor, grantor, or lessor, who have one ; the feoffee, grantee, or
lessee, who have another ; and some other persons, as trustees, a
third, &x. and the deed-poll which is single, and of but one part,
is delivered to the feoffee, or grantee, Etc.
All the parts of a deed indented, in judgment of law, make but

one entire deed ; but every part is of as great force as all the-
parts together, and they are esteemed the mutual acts of either
party, who may be bound by either part of the same, and the
words of the indenture are the words of either party, &c. But a
deed-poll is the sole deed of him that makes it, and the words
thereof shall be said to be his words, and bind him only. Plowd,
134. 421. Litt. � 370.
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II. i. The first requisite of a deed is, that there be persons
able to contract and be contracted with, for the purposes intend
ed by the deed ; and also a thing-, or subject matter to be contract

ed for ; all which must be expressed by sufficient names. Co.
Litt. 35. So as in every grant, there must be a grantor, a
grantee, and a thing granted ; in every lease, a lessor, a lessee9
and a thing demised.

Some persons are disabled to contract by common law, and
some by statute ; some absolutely, and some secundum quid only ;
as in case of infants, feme coverts, idiots, persons non compos
mentis, aliens, tenants in tail, ecclesiastical persons, and others ;
some of which may not make any deeds or estates by them at all,
others but so and so limited and qualified. Stat. 32 Hen. VIII.
cap. 28. See tit. Leases.
Disabilities to make deeds, Ssc, are chiefly amongst persons of

non-sane memory, infants, aliens, women who have husbands,
men who have wives, &c. persons born deaf and dumb, persons
attaint of treason or felony, or, in a premunire, clerks convict,
tenant in tail, ecclesiastical persons, as bishops, parsons, and the

like, with respect to lands, &c. which they hold as such; joint-
tenants, tenants in common, coparceners, disseisors, disseisees,
&c. See these several titles.
He who has only an estate for his own or another's life, or a

lease for years of land, may give, grant, or charge it at his

pleasure for so long as his estate lasts ; and it will be good to all
purposes, and against all persons for that time.
And a man who has an estate in land to him and his wife, and

his heirs, may make what estate he will of it, and this will be

good against all but his wife, and that for her life only. 7 Co. 12.
Co. Litt. 42. Perk. ^ 182.

The king for the greatness of his person, is disabled to take
by deed in pais ; and therefore if a feoffment be made to him
there, and livery of seisin be made upon it, this will be void;
but he is to lake by matter of record, which is of a higher
nature than a deed. Fitz. Fail and Feoffment, 21.

Leases made to the king by colleges, deans and chapters, or

any other, having a spiritual or ecclesiastical living, against the
stat. 13 Eliz. c. 10. are restrained by the same act, as well as

leases made to common persons. 5 Co. 14.
The names of the parties to deeds serve to distinguish persons,

and to make the person intended certain ; yet mistakes in this,
unless they be very gross, will not hurt, nihil facit error nominis
cum de corpore constat. Bulst. 21, 22. 2 Bulst. 302, 303. Co.
Litt. 3. Perk. � 36.

But if the name of baptism or surname be mistaken, as John
for Thomas, &c. this is dangerous. Moor, 407. 897. And see 2
Buslt. 70. Perk. � 39.

It is also prudent to add the addition of each party, as the place
of residence with his or her degree, profession, or mystery.
There are many descriptions of grantors and grantees ; as (1)

proper names of baptism and surnames, and the names of cor
porations, or bodies politic or corporate. (2) Names of dignities,
office, and the like. And these (of both sorts) will admit a

description made good by reputation. And so land will pass to

Vol. II. E e
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one, by the name of a sort, who is a bastard ; so to one by the
name of a wife, who is not a wife, 27 Edw. III. 85. Bulst. 3. if

they be reputed or known by that name. Hob. 32.
There must be such a person in esse at the time of the deed

made as is named, and the parties must be able to give, and capa
ble to receive that which is given or granted by the deed. Plowd,
345. Co. Litt. 2, 3. Perk. 43. 52.

And therefore if an annuity be granted to the right heirs of
J. S. he being then living, this is void ; for there is none

such, nor can be whilst he lives. Perk. � 52. See Cro. Car. 22.

If a man gets another name by common esteem than his right
name, and he is known by his other name, his deed made by
this other name may be good. 6 Co. 36. Co. Litt. 3. Perk.

� 41.
The mistake is less dangerous where any other part of the

deed, or some other addition, shall make the person intended
certain. 6 Co. 36. Co. Litt. 3. Perk. � 40.

As to the subject matter of contracts, grants, Sec. see this
Diet. tit. Grant, and other proper titles.

2. The deed must be founded upon good and sufficient con
sideration. Not upon a usurious contract; (stat. 13 Eliz. c. 8.)
nor upon fraud or collusion, either to deceive purchasers bona

fide, (stat. 27 Eliz. c. 4.) or just and lawful creditors ; (stat. 13.

Eliz. c. 5.) any of which bad considerations will vacate the deed,
and subject such persons, as put the same in ure, to forfeitures,
and often to imprisonment. A deed also or other grant, made
without any consideration, is as it were, of no effect ; for it is
construed to inure, or to be effectual only to the use of the

grantor himself. Perk. � 533. The consideration may be either
a good, or a valuable one. See further, tit. Consideration, and

fiost, III.
In deeds, the consideration is a principal thing to give them

effect : and the foundation of deeds ought always to be honest.
That a deed was executed upon a corrupt agreement, dehors the

deed, may be averred in pleading. See the case of Collins and
Blantern, anew and very peculiar case. 2 Wils. 341. &c.

3. The deed must be written or (as is the case at present
with many instruments, such as Bonds, Policies of Insurance, Sec.)
printed ; for it may be in any character, or any language ; but it
must be upon paper or parchment. For if it be written on stone,
board, linen, leather, or the like, it is no deed. Co. Lilt. 229.
Fitz. M B. 122.

All the matter and form of a deed, must be written before the

sealing and delivery of it ; for if a man seals and delivers an empty-
piece of parchment or paper, although he therewithal gives com

mandment that an obligation or other matter shall be written in
it, which is done accordingly, yet this will not make it a good
deed. Co. Litt. 171. Perk. � 118, 119. See Moor, 28. Hetley,
136, 137.
A deed may be written in any hand, as in text, court or Roman.

hand; or in any language, as in Latin or French, and is as good
as a deed written in English, and in a secretary hand. 2 Co. 3.
It may be written either in a piece of loose paper or parch

ment, or in a paper or parchment sewed in a book. Bro. Oblig
67. Co. Litt. 137. 139.
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A deed must also have the regular stamps, imposed on it by
the several statutes, for the increase of the public revenue ; else
it cannot be given in evidence.

Formerly many conveyances were made by parol, or word of
mouth only, without writing ; but this giving a handle to a varie

ty of frauds, the stat. 29 Car. II. c. 3. enacts, that no lease, estate,
or interest in lands, tenements, or hereditaments, made by livery
of seisin, or by parol only, (except leases not exceeding three

years from the making, and whereupon the reserved rent is at

least two thirds of the real value,) shall be looked upon as of
greater force than a lease or estate at will; nor shall any as

signment, grant, or surrender of any interest in any freehold
hereditaments be valid ; unless in both cases the same be put in
writing, and signed by the party granting, or his agent, lawfully
authorised in writing. See tit. Frauds.
4. The matter written must be legally and orderly set forth ;

that is, there must be words sufficient to specify the agreement,
and bind the parties; which sufficiency must be left to the courts

of law to' determine. Co. Litt. 225. For it is not absolutely
necessary in law, to have all the formal parts that are usually
drawn out in deeds, so as there be sufficient words to declare

clearly and legally the party's meaning. But, as these formal and
orderly parts are calculated to convey that meaning in the
clearest, distinctest, and most effectual manner, and have been
well considered and settled by the wisdom of successive ages, it
is prudentnot to depart from them without good reason or urgent
necessity ; therefore they shall be recapitulated in their usual
order. See 1 Inst. 6.
It may in the first place be generally observed, with regard

to the words requisite in a deed, that they depend upon the
estate intended to be conveyed. If a man would purchase lands
or tenements in fee-simple, it behoves him to have these words
in his purchase, to have and to hold to him and to his heirs ; for
these words, his heirs, {only) make the estate of inheritance, in
all feoffments and grants. But this is to be understood of natural
bodies : for if lands be given to a sole body politic or corporate,
(as to a bishop, parson, vicar, master of a hospital, &c.) there, to
give him an estate of inheritance in his politic or corporate capa
city, he must use these words, to have and to hold to him and
his successors. Co. Litt. 8. Sec.
If art estate tail is intended to be created, the words must be,

to have and to hold to him and to the heirs of his body. See tit.
Fee.
The insertion of the word heirs or successors, as the case re

quires, is therefore absolutely necessary in conveyances ofestates
of inheritance ; for if a man purchase lands by these words, to

have and to hold to him for ever, he has but an estate for term of
life. See Co. Lilt. 8. b. &c.
We may now proceed more particularly to observe on the

formal and orderly parts of a deed.
The premises are used to set forth the number and names of

the parties, with their additions or titles. They also contain the
recital, if any, of such deeds, agreements, or matters of fact, as
are necessary to explain the reasons upon which the present
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transaction is founded; and herein also is set down the considera
tion upon which the deed is made. And then follows the cer

tainty of the grantor, grantee, and thing granted. See tit. Rre-
mises.
Next come the habendum and tenendum. The office of the

habendum, is properly to determine what estate or interest is

granted by the deed; though this may be performed, and some

times is performed in the premises. In which case the habendum

may lessen, enlarge, explain, or qualify, but not totally contradict
or be repugnant to the estate granted in the premises. As if a

grant be " to A. and the heirs of his body," in the premises, ha
bendum " to him and his heirs for ever," or -vice versa, here A.
has an estate tail, and a fee-simple expectant thereon. Co. Litt.
21. 2 Roll. Rep. 19.23. Cro. Jac. 476. But, had it been in the

premises, " to him and his heirs," habendum " to him for life,"
the habendum would be utterly void. 2 Rep. 23. 8 Rep. 56. for
an estate of inheritance vested in him before the habendum comes,
and shall not afterwards be taken away, or devested by it. See
tit. Habendum. The tenendum, " and to hold," is now of very
little use, and is only kept in by custom. It was sometimes for
merly used to signify the tenure, by which the estate granted was

to be holden ; viz. " tenendum per servitium militare, in burgagio,
in libera socagio," &c. But, all these being now reduced to free
and common socage, the tenure is never specified. Before the
statute of quia emptores, 18 Edw. I. st. 1'. it was also sometimes
used to denote the lord of whom the land should be holden; but
that statute directing all future purchasers to hold, not of the im
mediate grantor, but of the chief lord of the fee; this use of the
tenendum hath been also antiquated ; though for a long time after
we find it mentioned in ancient charters, that the tenements shall
be holden de capitalibus dominis feodi, but, as this expressed
nothing more than the statute had already provided for, it gra
dually grew out of use. See tit. Tenure.
Next follow the terms of stipulation, if any, upon which the

grant is made : the first of which is the reddendum, or reservation,
whereby the grantor doth create or reserve some new thing to
himself out of what he had before granted. As "rendering
therefore yearly the sum of ten shillings, or a pepper-corn, or

two days' ploughing, or the like." Under the pure feodal sys
tem, this render, reditus, return, or rent, consisted in chivalry,
principally of military services ; in villenage, of the most slavish
offices ; and in socage it usually consists of money, though it may
still consist of services, or of any other certain profit. To make
a reddendum good, if it be of any thing newly created by the deed,
the reservation must be to the grantors, or some, or one of them,
and not to any stranger to the deed. Plowd. 13. 8 Rep. 71. But
If it be of ancient services or the like, annexed to the land, then
the reservation may be to the lord of the fee. See Reddendum.
Another of the terms upon which a grant may be made is a

condition ; as to which see fully tit. Condition.
Next may follow the clause of warranty.
This was anciently inserted in deeds to secure the estate to

the grantee and his heirs, &c. and was a covenant real, annexed
to the land granted, by which the grantor and his heirs were
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bound to warrant the same to the grantee and his heirs, and that

they should quietly hold and enjoy it; or upon voucher, �tc. the

grantor should yield other lands, to the value of what should be
evicted. See further, tit. Warranty.
After warranty usually follow covenants, or conventions ; which

are clauses of agreement contained in a deed, whereby either

party may stipulate for the truth of certain facts, or may bind
himself to perform, or give, something to the other. Thus the

grantor may covenant that he hath a right to convey ; or for the

grantee's quiet enjoyment, or the like ; the grantee may cove

nant to pay his rent, or keep the premises in repair, &c. If the
covenantor covenants for himself and his heirs, it is then a cove

nant real, and descends upon the heirs, who arc bound to perform
it, provided they have assets by descent, but not otherwise : if lie
covenants also for his executors and administrators, his personal
assets, as well as his real, are likewise pledged for the perform
ance of the covenant; which makes such covenant a better secu

rity than any warranty. It is also in some respects a less security
and therefore more beneficial to the grantor ; who usually cove

nants only for the acts of himself, and his ancestors, whereas a

general warranty extended to all mankind. For which reasons the
covenant has in modern practice totally superseded the other.
See fully, this Diet. tit. Assets, Covenant, Assignment, Heir.
Lastly, comes the conclusion, which mentions the execution and

date of the deed, or the time of its being given or executed, either
expressly or by reference to some day or year before mentioned.
Not but a deed is good, although it mention no date ; or hath
a false date, or even if it hath an impossible date, as the 30th
of February, provided the real day of its being dated or given,
that is, delivered, can be proved. Co. Litt. 46. Dyer, 28. See fur
ther, tit. Date.

5. A fifth requisite for making a good deed is the reading of
it. This is necessary, wherever any of the parties desire it, and
if it be not done on his request, the deed is void as to him. If he
can, he should read it himself; if he be blind or illiterate, another
must read it to him. If it be read falsely, it will be void ; at least
for so much as is misrecited: unless it be agreed by collusion,
that the deed shall be read false, on purpose to make it void ;
for in such case it shall bind the fraudulent party. 2 Refi. 3. 9.

11 Re/i. 27.
6. It is requisite that the party or parties, whose deed it is,

should seal, and now in most cases should sign it also. The usfe
of seals, as a mark of authenticity to letters and other instru
ments in writing, is extremely ancient. We read of it among the
Lews and Persians in the earliest and most sacred records of
history. But in the times of our Saxon ancestors, they were not
much in use in England. The method of the Saxons was for
such as could write to subscribe their names, and, whether they
could write or not, to affix the sign of the cross; which custom
our illiterate vulgar do, -for the most part, to this day keep up ;

by signing a cross for their mark, when unable to writ their names.
In like manner, the JVormans, at their first settlement in France,
used the practice of sealing only, without writing their names :

which custom continued, when learning made its way among them
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though the reason for doing it had ceased ; and hence the charter
of Edward the Confessor to Westminster Abbey, himself being
brought up in Normandy, was witnessed only by his seal, and is

generally thought to be the oldest sealed charter of any au

thenticity in England. Lamb. Archeion, 51. At the Conquest, the
Norman lords brought over into this kingdom their own fashions/,
and introduced waxen seals only, instead of the English methods
of writing their names, and signing with the sign of the cross.

Ingulfih. And in the reign of Edward I. every freeman, and
even such of the more substantial villeins as were fit to be put
upon juries, had their distinct particular seals. Stat. Exon. 14

Edw. I. Coats of Arms were not introduced into seals, nor

indeed into any other use, till about the reign of Richard I. who

brought them from the Croisade in the holy land.
This neglect of signing, and resting only upon the authenticity

of seals, remained very long among us; for it was held in all
our books that sealing alone was sufficient to authenticate a deed:
and so the common form of attesting deeds, " sealed and deliver
ed," continues to this day; notwithstanding the stat. 29 Car. II. c.

3, before mentioned, revives the Saxon custom, and expressly
directs the signing, in all grants of lands, and many other species
of deeds: in which, therefore, signing seems to be now as necessa

ry as sealing, though it hath been sometimes held that the one

includes the other. 3 Lev. 1. Stra. 764.
7. A seventh requisite to a good deed is, that it be delivered, by

the party himself or his certain attorney; which therefore is also

expressed in the attestation, " sealed and delivered." A deed
takes effect only from this tradition or delivery ; for if the date
be false or impossible, the delivery ascertains the time of it. And
if another person seals the deed, yet if the party delivers it himself,
he thereby adopts the sealing; Perk. � 130. and by a parity of
reason the signing also, and makes them both his own. A de

livery may be either absolute, that is, to the party or grantee
himself; or to a third person, to hold till some condition be per
formed on the part of the grantee ; in which last case it is not

delivered as a deed, but as an escrow; that is, as a scroll or

writing, which is not to take effect as a deed, till the condi
tion be performed, and then it is a deed to all intents and purposes.
Co. Litt. 36.
The signing is of great use, for the subscribing witnesses to

the deed may be dead, when proving their death, and the hand

writing of the party executing the deed, will be sufficient to esta

blish the same. If a writing is not sealed, it cannot be a deed.
3 Inst. 169. 5 Refi. 23. See further, 2 Refi. 3. 2 Roll. Abr. 28.
12 Refi. 90. Bob. 96.
If two make a deed, and one of them seals it at one time, and

the other at another time ; this is as good as if they sealed it
together. Lane, 32.

If I have sealed my deed, and after I deliver it to him to whom it
is made, or to some other by his appointment, and say nothing,
this is a good delivery.

So if I take the deed in my hand, and use these, or the like words,
here take him ; or, this will serve; or, / deliver this as my deed;
or, J deliver him you ; these are deliveries.

1
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So if I make a deed of land to another, and being upon the

land, I deliver the deed to him in the name of seisin of the land ;

this is a good delivery.
So if the deed be sealed, or lying in a window, or on a table,

and I use these, or the like words, there he is, take it as my deed:

this is a good delivery, and perfects the deed; for, as a deed

may be delivered by words without acts, so may it also be de
livered by acts without words. 9 Co. 137. Dyer, 167. 192. Co. Litt.
36. 49. 35 jlss.fil. 6. Contra, if the party to whom made takes
it without any act done purporting to be a delivery. But where

parties have come for the purpose, and done every thing but de

livery, it has been adjudged a good delivery. Cro. Eliz. 7. 1

Leon. 140.

Regularly there may not be two deliveries of a deed, for where
the first doth take effect, the second is void: unless it be where
the deed is delivered to a stranger as an escrow ; or, when a deed,
good at first, becomes void afterwards; or, a feme covert seals a

deed, and after being sole, delivers it again, &c. Perk. � 165.
Co. Litt. 48. 5 Rep. 119.

The delivery of a deed may be alleged at any time after the
date; but not before. Dyer, 315. A deed may be good without
all the orderly and formal parts ; but without delivery, it is no deed.
1 Inst. 35. 2 Refi. 5.

8. The last requisite to the validity of a deed is, the attestation
or execution of it in the presence of witnesses : this however is ne

cessary, rather for preserving the evidence, than for constituting
the essence of the deed. Our modern deeds are in reality nothing
more than an improvement or amplification of the brevia testata

mentioned by the feodal writers; (Feud. 1. 1. t. 4.) which were

written memorandums, introduced to perpetuate the tenor of the
conveyance and investiture, when grants by parol only became the
foundation of frequent dispute and uncertainty. To this end they
registered in the deed the persons who attended as witnesses,
which was formerly done without their signing their names, (that
not being always in their power,) but they only heard the deed
read ; and then the clerk or scribe added their names, in a

sort of memorandum, " hits testibus," &c. This like all other
solemn transactions, was originally clone only coram paribus, (Feud.
I. 2. t. 32.) and frequently when assembled in the court-baron,
hundred, or county court, which was then expressed in the attesta

tion, teste comitatu, hundredo, ike. Sfielm. Gloss. 228. Madox Formal.
JY. 221. 322. 660. Afterwards the attestation of other witnesses
was allowed, the trial in case of a dispute being still reserved to
the pares; with whom the witnesses (if more than one) were

associated and joined in the verdict; (Co. Litt. 6.) till that also
was abrogated by the stat. of York, 12 Edw. II. st. 1. c. 2. And
in this manner, with some such clause of hiis testibus, are all old
deeds and charters, particularly Magna Charta, witnessed. And
in the time of Sir Edward Coke, creations of nobility were still
witnessed in the same manner. 2 Inst. 77. But in the king's
common charters, writs, or letters patent, the style is now altered :

for at present the king is his own witness, and attests his letters
patent thus, " witness ourself at Westminster," kc a form which
was introduced by Richard I. but not commonly used till about
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the beginning of the fifteenth century ; nor the clause of has tcsti-*
bus entirely discontinued till the reign of Henry VIII. which was

also the Era of discontinuing it, in the deeds of subjects, learning
being then revived, and the faculty of writing more general; and
therefore ever since that time the witnesses have usually subscribed
their attestation, either at the bottom, or on the back of the deed.
2 Inst. 78.

III. From what has been before laid down, it will follow, that
if a deed wants any of the essential requisites before mentioned ;

either, I. Proper parties, and a proper subject matter.�2. A

good and sufficient consideration.�3. Writing on paper or parch
ment, duly stamped.�4. Sufficient and legal words, properly dis

posed.�5. Reading if desired before the execution.�6. Sealing;
and, by the statute, in most cases signing also;�or, 7. Delivery,
it is a void deed ab initio. It may also be avoided by matter ex
post facto, as, 1. By rasure, interlining, or other alteration in any
material part ; unless a memorandum be made thereof at the time
of execution and attestation. 11 Rep. 27.�2. By breaking off, or
defacing the seal. 5 Rep. 23.�3. By delivering it up to be can

celled ; that is, to have lines drawn over it in the form of a lattice
work or cancelli ; though the phrase is now used figuratively for
anymanner of obliteration or defacing it.�4. By the disagreement
of such, whose concurrence is necessary, in order for the deed
to stand; as a husband where a feme covert is concerned; an

infant, or person under duress, when those disabilities are re

moved ; and the like.�5. By the judgment or decree of a court

of judicature. This was anciently the province of the court of star
chamber, and now of the chancery; -when it appears that the deed
was obtained by fraud, force, or other foul practice : or is proved
to be an absolute forgery. Toth. 24. 1 Ventr. 348. In any of
these cases the deed may be avoided, either in part or totally,
according as the cause of avoidance is more or less extensive.
More particularly. If there be any alteration, rasure, or inter

lining made in any part of the deed before the delivery of it, this
will not hurt the deed.
But in such cases it is policy tomake a memorandum of it upon

the back of the deed, and to give the witnesses notice of it, (this
is now usually done in the attestation of the deed thus : Sealed
afflt delivered, the word�being first interlined, ifc.) For other
wise, if it be in any place material, as in the name of the grantor,
grantee, in the limiting of the estate, or the like, and it cannot be
proved to be done before the sealing and delivery of it, especially
if it be a deed-poll, it is very suspicious. Co. Litt. 37. 225. Perk.

� 125, 126, 127, 128. 155.
Where an estate cannot have its essence without a deed, there,

if the deed is rased in any material part, after the delivery, it
makes the estate void ; but if the estate may have essence without
a deed, then, notwithstanding it is created by deed, and that deed
is rased, it shall not destroy the estate, but the deed. 1 JVels. Abr.
625.
When a chose in action is created by deed, the destruction of

such deed is the destruction of the duty itself ; as in case of a
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bond, bill, &c. though it is not so, where an estate or interest is
created by a deed. 3 Salk. 120.
If a deed be suppressed, on proof made that it came to the

party's hands, and of its contents, the person injured will have
the same benefit to hold the estate, as if the deed could be pro
duced. 2 Vern. 280. A person committed, for burning a deed,
see 2 Vern. 561. Mr. Cas. Eq. 169. An endorsement on a deed,
at the time of the sealing and delivery, is a part of the same :

but if an endorsement be after the delivery, it is a new deed. Mod.
Cas. 237.

Deeds, iffraudulently made; when got by corrupt agreement,
as on usurious contract ; and when made by force or duress, ifc,
are void: so they are for uncertainty, and by reason of infancy,
coverture, or other disability in the makers, &c. 2 Roll. Abr. 28.
1 Inst. 253. 1 1 Rep. 27.
A deed may be good in part, and void in part ; or good against

one person, and void as to another: if all the parts of a deed may
bylaw stand together, no one part shall make the whole void. And
if a deed by any construction of law be construed to have legal
operation, the law will not make it utterly void, though it may not
operate according- to the purport of the deed: also the law will
transpose and marshal clauses in deeds, to come at their true

meaning; but not to confound them. Where the words of a deed
may have a double intendment, one standing with law and the
other contrary to it, the intendment that standeth with law shall be
*aken. 1 Lill. Abr. 421. 1 ire**. 42. 217. 1 Shep. Abr. 540.

IV. Deeds of bargain and sale are to be enrolled, by stat. 27
Hen. VIII. c. 16. A copy of a bargain and sale enrolled, shall be
as sufficient as the original deed, by stat. 10 Ann. c. 18. � 3. But
estates in fee are now generally granted and conveyed by inden
tures of lease and release. All deeds are to be registered in the
counties of York and Middlesex. Stat. 2 if 3 Ann. c. 4. 5 Ann.
c. 18. 6 Ann. c. 35. 7 Ann. c. 20. 8 Geo. II. c. 6. 25 Geo. II.
c. 4. And it is much to be wished that registers were universal
ly established throughout the kingdom. See further, tit. Bargain
and Sale, Conveyance, Enrolment, ifc.
It may here be cursorily observed, that of conveyances by the

common law, some may be called original, or primary convey
ances; which are such by means whereof the benefit or estate
is created, or first arises ; others are derivative, or secondary ;
whereby the benefit or estate, originally created, is enlarged, re

strained, transferred, or extinguished.
Original conveyances are� 1. Feoffment;�2. Gifts;�3. Grant j

4. Lease ;�5. Exchange ;�6. Partition. Derivative are�7. Re
lease ;�8. Confirmation;�9. Surrender;� 10. Assignment ;�41.
Defeasance.�See those titles, and also particularly tit. Conveyance,
and 2 Co?nm. 295. 310.

There are four grounds for the exposition of deeds. 1. That
they may be beneficial to the taker. 2. That where the words
may be employed to some intent, they shall never be void. 3.
That the words be construed according to the intention of the
parties, and not otherwise ; and the intent of the parties shall take
effect, if it mav possibly stand with law. 4, That they are to be
Vol, II. F f
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consonant to the rules of the law. And deeds shall have a

reasonable exposition, without injury against the grantor, to the

greatest advantage of the grantee. They are to be expounded
upon the whole, and if the second part contradicts the first, such
second part shall be void ; but if the latter part expounds or ex

plains the former, which it may do, both of them shall stand.
Ploivd. 160. Raym. 142. 6 Rep'. 36. 1 Inst. 313. 1 Roll. Refi.
375.
The first deed of a person, and last mill, stand in force. In

deeds indented, all parties are estopped, or concluded, to say any
thing against what is contained in the deed. 1 Inst. 45. And
where a deed is by indenture between parties, none can have an

action upon that deed, but he who is a party to it; but where it
is a deed-poll, one may covenant with another who is not a party
to it, to do certain acts, for the non-performance whereof he may
bring an action. 2 Lev. 74.
Where a man justifies title under a deed, he is to produce the

deed: if a deed is alleged in pleading, it must be showed to the
court, that the court may judge of the validity of it, and whether
there are sufficient words to make a good contract ; and when it
is shown to the court, the deed shall remain in court all the
term, in the hands of the custos brevium; but at the end of the
term, it shall be delivered to the party. If the deed is denied, it
must remain in court till the plea is determined. 10 Refi. 88.

Wood, 235. A deed set forth with a firofert hie in curia, remains
in court in judgment of law all that term, and any person may,
during that term, have benefit by it, though he hath it not ready
to show: the adverse party may take any advantage by the deed
that it will afford him. 5 Refi'. 7A. 1 JVeis. 625.
But now the deed is not actually brought into court, but gene

rally remains in the hands of the party's attorney, who gives oyer
and copy of it to the attorney of the other party, if demanded.
DEEDS, stealing of. At common law, bonds, bills, and notes,

which concern mere chases in action, were held not to be such
goods whereof larceny might be committed : but by stat. 2 Geo.
II. c. 25. they are put upon the same footing, with respect to

larcenies, as the money they were meant to secure. See tit.
Felony, Robbery.
DEEMSTERS, from the Sax. dema, a judge or umpire.") Are

a kind of judges in the Isle of Man, who, without process, or

any charge to the parties, decide all controversies in that island ;
and they are chosen from among themselves. Cam. Brit.
DEER-FALD, A park, or deer fold ; Sax. deer, fera, and fald,

stabulum. Coivel.
DEER-HAYES. Are engines, or great nets made of cords to

catch deer ; and no person not having a park, &c. shall keep any
of these nets under the penalty of 40s. a month. Stat. 19 Hen.
VII. c. 11. See tit. Game.
DEER-STEALERS. Much of the law relating to theso-frffend-

ers is implicated in the general rules relative to hunting in
forests, &c. for which, sec this Diet. tit. Game, more at large.
Several ancient statutes have been made to punish deerstealers ;

and a very severe one, 9 Geo. I. c. 22. known by the name of
the black act. against those and other offenders. See tit. Black Act.
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See the statutes 3 Edw. I. c. 20. against trespassers in parks ;
21 Edw. I. st. 2. de malefaetoribus in parcis ; 1 Hen. VII. c. 7. of
unlawful hunting in parks by night ; 1 Jac. I. c. 27. against sellers
and buyers of deer, who are to forfeit 40s. stat. 5 Geo. I. c. 28.

by which wounding or killing deer in a park is punishable with
transportation.
The above and all former statutes except 9 Geo. I. c. 22. (Black

Act) are repealed by stat. 16 Geo. III. c. 30. which though like
some others of the game laws inaccurately penned, or copied on

record, is now generally pursued for the punishment of deer
stealers. See Willes's Reports, 49. in n.

By this stat. 16 Geo. III. c. 30. if any person shall hunt, or

take in a snare, or kill, or wound, any red or fallow deer in any
forest, chase, &cc. whether enclosed or not ; or in any enclosed

park, paddock, &c. without the consent of the owner, or be aiding
in such offence, he shall forfeit 20/. for the first offence ; and
also 30/. for each deer wounded, killed, or taken. A game-keeper
offending, to forfeit double. For a second offence offenders shall
be transported for seven years. � 1. Justices to transmit convic
tions to the sessions. � 2. Justices may grant warrants to search
for heads, skins, &c. of stolen deer, and for toils, snares, &c. and
persons having such in their possession to forfeit from 30/. to 10/.
at the discretion of the justices. �� 4, 5, 6. Persons unlawfully
setting nets or snares, to forfeit for the first offence from 10/. to 51.�

and for every other offence 20/. to 10/. � 7. Persons pulling
down pales or fences of any forest, chase, park, paddock, wood, &c.
subject to the penalties annexed to the first offence for killing
deer. � 8. Dogs, guns, and engines may be seized by park-keep
ers ; and persons resisting shall be transported for seven years.
� 9. Penalties may be levied by distress ; in default of which, of
fenders to be committed for twelve months. � 11. &c. No cer

tiorari to be allowed, unless the party convicted become bound to

the prosecutor in 100/. to pay him all costs and damages, and to

the justice in 60/. to prosecute the certiorari with effect. � 19, 20.
and see � 23. by which latter � it seems that convictions are not
removable by certiorari on mere points of informality, in case the
facts alleged are sufficient to support the conviction. See Burn's
Just. tit. Game V. 1 . it. 1 Hawk. P. C. c. 27. � 60. and this Diet. tit.
Certiorari. Appeal given to the sessions. � 21. &c. Prosecutions
limited to 12 months from the time of the offence committed. � 25.

By stat. 42 Geo. III. c. 107. " more effectually to prevent the
stealing of deer," persons who shall illegally course, hunt, snare,
kill, wound, or shoot at, destroy or carry away any red or fallow
deer, in any enclosure for deer, without consent of the owner,
are declared guilty of felony punishable by seven years transport
ation. � 1. Persons committing such offences in unenclosed
grounds shall forfeit 50/. and keepers or persons intrusted with
deer so offending, shall forfeit double. � 2. Persons convicted of
a second finable offence are declared felons, and transportable for
seven years. � 4. This act does not extend to Scotku^M^pr Ire
land. � 7. The powers of 16 Geo. III. c. 30. are extended to

this act, and in default of payment of penalties, offenders may be

imprisoned for six months. � 3.�� 1. of 16 Geo. III. c. 30. (as far
as relates to fallow deer,) is repealed by this act 42 Geo. III. c.

107. See � 6.
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By stat. 28 Geo. II. c. 19. destroying goss, furze, and fern, in
forests and chases, being the covert for deer, subjects the of
fenders to a penalty from 5l. to 40s. or to three months' imprison^
ment.

DE ESSENDO QUIETUM DE TOLONIO, Is a writ that
lies for those who are by privilege free from the payment of toll;
on their being molested therein. Fitz. JV. B. 226. See tit. Cor

poration, Toll.
DE EXPENSIS MILITUM, A writ commanding the sheriff

to levy the expenses of a knight of the shire for attendance in

parliament, being 4s. per diem by statute ; and there is a like writ
de expensis civium et burgensiuln, to levy 2s. per diem, for the
expenses of every citizen and burgess of parliament. See stat.

23 Hen. VI. cap. 14. 4 Inst. 46. and further, tit. Parliament.
DE FACTO, Signifies a thing actually done ; that is, done in

deed. A king de facto (in fact) is one that is in actual possession
of a crown, and hath no lawful right to the same ; in which sense

it is opposed to a king de jure, (of right,) who hath right to a

crown, but is out of possession. 3 Inst. 7.

DEFAMATION, dcfamatio.~] Is when a person speaks scan

dalous words of another, as of a magistrate, &c. whereby they
are injured in their reputation ; for which the party offending
shall be punished according to the nature and quality of his of
fence ; sometimes by action on the case at common law, some

times by statute, and sometimes by the ecclesiastical laws.
Defamation is also punishable by the spiritual courts ; in which

courts it ought to have three incidents, viz. First, it is to con

cern matters spiritual, and determinable in the ecclesiastical
courts; as for calling a man heretic, schismatic, adulterer, for
nicator, &c. Secondly, that it be a matter spiritual only ; for if
the defamation concern any thing determinable at the common

law, the ecclesiastical judges shall not have conusance thereof.
And Thirdly, although such defamation be merely spiritual, yet
he that is defamed cannot sue for damages in the ecclesiastical
courts ; but the suit ought to be only for punishment of the fault,
by way of penance. Terms de Ley. See tit. Action, Courts Ec
clesiastical, Prohibition.
DEFAULT. Fr. defaut.] Is commonly taken for non-appear

ance in court, at a day assigned; though it extends to any omission
of that which we ought to do. Bract, lib. 5. tract. 3. Co. Lite.
259. If a plaintiff makes default in appearance in a trial at law,
he will be nonsuited ; and where a defendant makes default, judg
ment shall be had against him by default. See tit. Judgment,
Nonsuit.
Tenant in tail, tenant in dower, by the curtesy, or for life,

losing their lands by default, in a precipe quod reddat brought
against them ; they are to have remedy by the writ quod ei defor-
ciat, Sec. Stat. Westm. 2. c. 4. And in a quod ci deforciae, where
the tenant joined issue upon the mere right, and the jury appear
ing, the defendant made default; it was adjudged, that in such
case final judgment shall be given : but if the tenant had made
defaidt, it would be otherwise, for then a petit cape must issue
against him, because it may so happen that he may save his
default. 1 JVels. Abr. 627.
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By default of a defendant, he is said to be generally out of
court to all purposes, but only that judgment may be given
against him : and no judgment can be afterwards given for the
defendant. Ibid. 628.
When two are to recover a personal thing, the default of one

Is the default of the other : contra, where they are to discharge
themselves of a personalty ; where the default of the one is not

the default of the other. 6 Refi. 25. 1 Lill. Mr. 425. In an

action against two, if the process be determined against one, and
the other appears; he shall be put to answer, notwithstanding the

default of his companion. 2 Danv. Abr. 480. Where the baron

is to have a corporal punishment for a default, there the default
of the wife shall not be the default of the husband : but otherwise
it is where the husband is not to have any corporal punishment
by the default. Ibid. 472, 473.
If a defendant imparl to another day in the same term and

make default at the day, this is a departure in despite of the
court: and when the defendant after appearance, and being pre
sent in court, upon demand makes departure, it is in despite of
the court. Co. Litt. 139.

Suffering judgment to go by default, is an admission of the
contract declared on. Stra. 612. After the inquest is taken by
default, the defendant can make no suggestion on the roll. Stra.
46.

Default, and saver of defaidt, made a large title in the old books
of law. See stats. 52 Hen. 111. cc. 9. 13. 18. 24. 3 Edw. I. c. 1.
42. &c.
Default in criminal cases. An offender indicted appears

at the cafiias, and pleads to issue, and is let to bail to attend his
trial, and then makes default ; here the inquest in case of felony
shall never be taken by default, but a capias ad audiendamjuratam
shall issue, and if the party is not taken, an exigent; and if he

appear on that writ, and then make default, an exigi facias de
novo may be granted : but where upon the capias or exigent the
sheriff returns cepi corpus, and at the day hath not his body, the
sheriff shall be punished, but no new exigent awarded, because in
custody of record. 2 Hale's Hist. P. C. 202.
Default of jurors. If jurors make default in their appear

ance for trying of causes, they shall lose and forfeit issues, unless
they have any reasonable excuse proved by witnesses, in which
case the justices may discharge the issue for default. Stat. 35
Hen. VIII. c. 6. See tit. Jury.
DEFEASANCE, From the Fr. defaire, to defeat or undo.]

Is of two sorts. 1. A collateral deed made at the same time
with a feoffment or other conveyance, containing certain conditions,
upon the performance of which the estate then created may
be defeated or totally undone. In this manner mortgages
were in former times usually made ; the mortgagor enfeoffing the
mortgagee, and he at the same time executing a deed of defea
sance, whereby the feoffment was rendered void, on repayment
of the money borrowed at a certain day. And this, when executed
at the same time with the original feoffment, was considered
as part of it by the ancient law; and therefore only indulged; no

subsequent secret revocation of a solemn conveyance, executed by
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livery of seisin, being allowed in those days of simplicity and
truth ; though when uses were afterwards introduced, a revocation
of such uses was permitted by courts of equity. But things that
were merely executory, or to be completed by matter subsequent,
(as rents, of which no seisin could be had till time of payment;
annuities, conditions, warranties and the like,) were always liable
to be recalled by defeasances made subsequent to the time of their
creation. 2. A defeasance on a bond, recognisance, or judgment
recovered, is a condition which when performed defeats that, in
the same manner as the foregoing defeasance of an estate. It
differs only from the common condition of a bond, in that the one

is always inserted in the deed or bond itself, the other is made
between the same parties by a separate, and frequently by a sub

sequent deed. This, like the condition of a bond when performed,
discharges and disencumbers the estate of the obligor. 2 Comm.
327. 342. See 1 Inst. 236. 237. 2 Sand. 47.
The defeasance may generally (as in the case of a bond, &c.) be

endorsed on the back of the deed.
To make a good defeasance, it must be, 1. By deed ; (in the

case of endorsement by a deed-poll ;) for there cannot be a defea
sance of a deed without deed ; and a writing under hand doth not

imply it to be a deed. 2. It must recite the deed it relates to, or
at least the most material part thereof; or in case of endorsement
refer thereto. 3. It is to be made between the same persons that
were parties to the first deed. 4. It must be made at the time,
or after the first deed, and not before. 5. It ought to be made of
a thing defeasible. 1 Inst. 236. 3 Lev. 234.
Inheritances executed by livery, such as estates in fee, or for

life, cannot be subject to defeasance afterwards, but at the time of

making the feoffment, &x. only; but executory inheritances
such as leases for years, rents, annuities, conditions, covenants,
&c. may be defeated by defeasance made after the things granted.
And it is the same of obligations, recognisances, statutes, judg
ments, &c. which are most commonly the subject of defeasance,
and usually made after the deed whereto thev have relation.
Plonvd. 137. 1 Rep. 113.

If a man acknowledge a statute to another, and enters into a

defeasance, that if his lands in such a county should be extended,
the statute should be void; the defeasance will be good and not

repugnant, because it is by another deed : but the condition of a
bond not to sue the obligation is void for repugnancy, being in
the same deed. Moor, 1035. Although the condition of an obli

gation, where it is repugnant to it, be void ; it is otherwise in case

of a defeasance, made after the bond, for this shall be good not

withstanding : as where the obligee afterwards grants by deed to
the obligor, that he will not sue thereon at all ; or not till such
a time, or that it shall be discharged, &x. 20 Hen. VII. 24. Fitz.
Bar. 71.
Where a proviso goes by way of defeasance of a covenant, it must

be pleaded on the other side ; otherwise where by way of expla
nation, or restriction of the covenant. 2 Salk. 574.
If A. be bound in bond to B. in 20/. and he makes a defeasance

to C. that if he pay him the like sum, the obligation made by A.
shall be void; this is no good defeasance, because it is not made

1
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between the same parties; though if a statute be entered into, to
husband and wife, and the husband alone make a defeasance, it may
be good. 14 Hen. VIII. 101. 2 Sheji. Abr. 488.
A statute, &c. may be defeasanced on condition of performing a

will, and paying legacies to other persons. 1 Cro. 837. If a

defeasance of a statute be made, and after another defeasance
is made by the same parties, the first defeasance becomes void
thereby; and the second only is in force, as in case of a will. 2

Danv. Mr. 481. Where a statute is acknowledged to two persons,
and one them makes a defeasance, it is said to be a good discharge.
Ibid. 480. If execution be sued out before the time in a defeasance
is past, it shall be set aside. 1 Lill. 426.

In a defeasance of a deed of lands, the person to whom made
covenants that on payment of a certain sum, on such a day, he will
transfer and reconvey the estate back again ; and that the maker
shall enjoy, till default, &c. If the defeasance be of a judgment,
he covenants that on payment of the money, he will enter satis
faction on the record ; if of a statute or bond, that on payment
it shall be void, &c. See Ut. Conveyance, Deed, Mortgage.
DEFENCE, In its true legal sense, signifies, not a justification,

protection, or guard, which is now its popular signification ; but
merely an opposing or denial [from the French defendre] by the
defendant, of the truth or validity of the plaintiff's complaint. It
is a general assertion that the plaintiff hath no ground of action,
which assertion is afterwards extended and maintained in the
defendant's plea. For it would be ridiculous to suppose that the
defendant comes and defends (or in the vulgar acceptation, justi
fies) the force and injury, in one line, and pleads that he is not

guilty of the trespass complained of, in the next. And therefore
in actions of dower, where the demandant, does not count of any
injury done, but merely demands her endowments ; (Rastal's Entr.
234.) and in assises of land, where also there is no jury alleged,
but merely a question of right stated for the determination of the
recognitors or jury, the tenant makes no such defence. Booth
on Real Actions, 118. In writs of entry, where no injury is stated
in the count, but merely the right of the demandant and the de
fective title of the tenant, the tenant comes and defends or denies
his right, jus suum, that is, (as it seems though with a small
grammatical inaccuracy,) the right of the demandant, the only one

expressly mentioned in the pleadings ; or else denies his own

right to be such as is suggested by the count of the demandant.
And in writs of right the tenant always comes defends the
right of the demandant and his seisin, jus pradicti S. et seisinavi
ipsius, (Co. Entr. 182.) or else the seisin of his ancestor, upon
which he counts, as the case may be, and the demandant may
reply, that the tenant unjustly defends [i. e. denies] his, the de
mandant's right, and the seisin on which he counts. Nov. Narr.
230. edit. 1534. All which is extremely clear, if we understand
by defence an opposition or denial, but it is otherwise inexplicably
difficult. The true reason of this, says Booth, unaccountably, I
could never yet find. Booth on Real Actions, 94. 112.
The courts wrere formerly very nice and curious with respect

to the nature of the defence, so that if no defence was made,
though a sufficient plea was pleaded, the plaintiff should recover
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judgment. Co. Litt. 127. And therefore the book entitled
Novce Narrationes or the New Talys, \edit. 1534-3 at the end of
almost every count, narratio, or tale, subjoins such defence as is
proper for the defendant to make. For a general defence or

denial was not prudent in every situation, since thereby the pro
priety of the writ, the competency of the plaintiff, and the cog
nisance of the court, were allowed. By defending the force and

injury the defendant waived all pleas of misnomer; by defending
the damages, all exceptions to the person of the plaintiff ; and

by defending either one or the other when and where it should
behove him, he acknowledged the jurisdiction of the court. But
of late years these niceties have been very deservedly discounte
nanced ; though they still seem to be law, if insisted on. 3 Comm.
296. 298.
A defendant cannot plead any plea, before he hath made a

defence ; though this must not be intended absolutely, for in a

scire facias, a defence is never made. 3 Lev. 182.

See further, tit. Pleadings, Abatement, ifc.
DEFENCE of the Realm. Several temporary acts of par

liament have of late been passed, with a view to securing the

kingdom in time of war against the attacks of foreign enemies.
Though these acts were made to continue only during the war,
which produced the necessity of them, a short sketch of their
provisions seems proper.
By 43 Geo. III. c. 55. (amended by 44 Geo. III. c. 95.) to ena

ble his majesty more effectually to provide for the defence and

security of the realm during the war, and for indemnifying persons
who might suffer in their property, by such measures as might
be necessary for that purpose, returns were directed to be made
in Great Britain and Ireland of all males from 15 to 60, and gene
ral powers were given for training all such as should be desirous
of offering their services in defence of the kingdom in case of in
vasion, See. upon the same principles as the militia are trained and
exercised. In case of invasion or apprehension thereof, horses,
wagons, provisions, boats, &c. might be removed or destroyed,
and the inhabitants ordered to remove themselves also. Ground
might be taken where necessary for the public service, due com

pensation being made to the owners, tenants, &c.
To render the said Act 43 Geo. III. c. 55. more effectual, " and

to enable his majesty more effectually and speedily to exercise his
ancient and undoubted prerogative in requiring the military service
of his liege subjects in case of invasion of the realm ;" the Acts 43
Geo. III. c. 96: and c. 120. were passed; which were repealed,
and other provisions enacted by 46 Geo. III. c. 90. "to enable his

majesty annually to train and exercise a proportion of his subjects,
(in England,) under certain regulations." The purposes of all
these acts are to call forth occasionally the strength of the coun

try in its defence, by enrolling a certain proportion, who, being
trained and exercised should, on invasion, be liable to be called
on for military service.
Several acts were also passed for raising arid maintaining a

permanent additional force, but, after a few years trial, repealed.
See the Acts, 43 Geo. III. c. 82. 44 Geo. III. c. 56. for England,
43 Geo. III. c. 33. 44 Geo. III. c. 66. for Scotland, all repealed
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by 46 &eo. III. c. 51. 43 Geo. III. c. 85. 44 Geo. III. c. 74. for
Ireland, repealed by 46 Geo. III. c. 63. 43 Geo. III. c. 101. 44

Geo. III. c. 96. for London, repealed by 46 Geo. III. c. 144. See
this Dice. tit. King.
DEFEND, defendere.~\ In our ancient laws and statutes signi

fies to forbid; and there is a statute entitled, Statutum de defen-
sione portandi arma, &c. 7 Edw. I. In divers parts of England
we commonly say, God defend, instead of God forbid. Blount.
DEFENDANT, defendens.] The party that is sued in a per

sonal action ; as tenant is he that is sued in an action real.

DEFENDEMUS, An ordinary word used in grants and dona
tions ; and hath this force, that it binds the donor and his heirs to

defend the donee, if any one go about to lay any encumbrance on

the thing given, other than what is contained in the deed of do
nation. Bract, lib. 2. c. 16. See tit. Warranty.
DEFENDER OF THE FAITH, fidei defensor'.] A peculiar

title belonging to the King of England, as catholic to the King of
Spain; and most christian to the King of France, ifc. These
titles were given by the Popes of Rome ; and that of Defensor
Fidei was first conferred by Popes Leo the tenth on King Henry
VIII. for writing against Martin Luther, and the bull for it bears
date quint o Idus Octob. 1521. Lord Herbert's Hist. Hen. VIII. 105.
But the pope on King Henry's suppressing the houses of religion,
at the time of the reformation, futilely sentenced him to be depri
ved of his title, and deposed from his crown; though in the 35th

year of his reign this title, &c. was confirmed by parliament; which
hath continued to be used by all succeeding kings to this day.
Lex Constitutions, 47, 48.

DEFENDERE SE per corpus suum, To offer duel or combat,
as a legal trial and appeal. Bract, lib. 3. cap. 26. See tit. Battel.
DEFENDERE UNICA MANU, Words signifying to wage

law, and a denial of the accusation upon oath. See Manus,
Wager of Law.
DEFENSA, A park or place fenced in for deer, and defended

as a property for that use and service, H. Knighton, sub. ann. 1352.

DEFENSIVA, A lord or earl, of the marches, who were the
wardens or defenders of their country. Cowel.
DEFENSO. That part of any open field or place that was al

lotted for corn and hay, and upon which there was no common or

feeding, was anciently said to be in defenso : so of any meadow
"�round, that was laid in for hay only. It was likewise the same

of a wood, where part was enclosed and fenced up, to secure the

growth of the underwood from the injury of cattle. Man. Angl.
torn. 3. p. 306. Cowel.

Defensum, An enclosure of land, or any fenced ground. Mon.

Angl. torn. 2. p. 114.

DEFORCEMENT, deforciamentum.] A species of injury by
ouster or privation of the freehold, where the entry of the present
tenant or possessor was originally lawful, but his detainer is now

become unlawful. 3 Comm. 172.
For that at first the withholding was with force and violence,

it was called a deforcement of the lands or tenements; but now it
is generally extended to all kind of wrongful withholding of lands
or tenements from the right owner. There is a writ called a

Vol.. II. G- g
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quod ei deforccat, which lieth where tenant in tail, or tenant fbr
life, loseth by default, by the stat. Westm. 2. c. 4. he shall have
a quod eiu dtforceat against the recoveror; and yet he cometh in
by course of law. 1 Inst. 331. b. See tit. Quod ei deforceat; and as

to entries with actual force, tit. Forcible Entry.
Deforcement in its most extensive sense, is nomen generalissimum

signifying the holding of any lands or tenement to which another

person hath a right. Co. Litt. 277. So that this includes as well
an abatement, an intrusion, disseisin, or a discontinuance, as any
other species ofwrong whatsoever, whereby he that hath right
to the freehold is .kept out of possession. But, as contradis

tinguished from these, it is only such a detainer of the freehold
from him that hath the right of property, but never had any posses
sion under that right, as falls not within any of those terms. As in
case where a lord has a seigniory, and lands escheat to him prop
ter defectum sanguinis, but the seisin of the lands is withheld from
him; here the injury is not abatement, for the right vests not in
the lord as heir or devisee ; nor is it intrusion, for it vests not in
him who hath the remainder or reversion ; nor is it disseisin, for
the lord was never seised ; nor does it at all bear the nature of any
species of discontinuance ; but being neither of these four, it is
therefore a deforcement. Fitz. JY. B. 143. If a man marries a

woman, and during the coverture is seised of lands, and aliens, and
dies; is disseised, and dies; or dies in possession, and the alienee
disseisor, or heir, enters on the tenements, and doth not assign
the widow her dower; this is also a deforcement to the widow, by-
withholding lands to which she hath a right. Fitz. JY. B. 147,
In like manner, if a man lease lands to another for term of years,
or for the life of a third person, and the term expires by surrender,
efflux of time, or death of the cestuy que vie ; and the lessee or

any stranger, who was at the expiration of the term in possession,
holds over, and refuses to deliver the possession to him in re

mainder, or reversion, this is likewise a deforcement. Fincli. L.
263. Fitz. JY. B. 201. 205, 206, 207.

Deforcements may also arise upon the breach of condition in law;
as if a woman gives lands to a man by deed, to the intent that he
marry her, and he will not when thereunto required, but conti
nues to hold the lands ; this is such a fraud on the man's part
that the law will not allow it to devest the woman's right of pos
session, though his entry being lawful, it does devest the ac

tual possession, and thereby becomes a deforcement. Fitz. JY. B.
205.
Deforcements may also be grounded on the disability of the

party deforced : as if an infant do make an alienation of his lands,
and the alienee enters and keeps possession; now, as the aliena
tion is voidable, this possession as against the infant (or, in case

of his decease, as against his heir) is after avoidance wrongful, and
therefore a deforcement. Finch. L. 264. Fitz. JY. B. 192. The
same happens, when one of nonsane memory aliens his lands
or tenements, and the alienee enters and takes possession, this
may also be a deforcement. Finch. L. 264. Fitz. JY. B. 202.
Another species of deforcement is, where two persons have the

same title to land, and one of them enters and keeps possession
against the other, as where the ancestor dies seised of an estate
in fee-simple, which descends to two sisters as coparceners, and
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one of them enters before the other, and will not suffer her sister
to enter and enjoy her moiety; this is also a deforcement. Finch.
L. 293, 294. Fitz. JY. B. 197.

Deforcement may also be grounded on the non-performance of
a covenant real ; as if a man seised of lands, covenants to convey
them to another, and neglects or refuses so to do, but continues
possession against him; this possession being wrongful, is a de
forcement. Fitz. JY. B. 146. In levying a fine of lands, the per
son against whom the fictitious action is brought, upon a suppo
sed breach of covenant, is called the deforciant. And, lastly, by
way of analogy, keeping a man by any means out of a freehold
office, is construed to be a deforcement ; though, being an incor
poreal hereditament the deforciant has no corporal possession.
So that whatever injurious withholding the possession of a freehold
is not included under abatement, intrusion, disseisin, or disconti
nuance, (see those titles,) is comprised under Deforcement. 3 Comm.
172. 174.

DEFORCEOR, deforciator, from the French forceur, exfiugna-
tor.] One that overcometh, and casteth out by force. Brit ton,
cap. 53. Old JYdt. Brev.fol. 118. Bract, lib. 4. cap. 1. See tit.
Deforcement.
DEFORCIANT, Mentioned in the stat. 23 Eliz. c. 3. is the

same with a deforceor. See tit. Deforcement.
DEFORCIATIO, Is used for a distress, or holding of goods

for satisfaction of a debt. Paroch. Antiq. 239.
DEGRADATION, degradation] An ecclesiastical censure,

whereby a clergyman is devested of his holy orders. There are

two sorts of degrading by the canon law ; one summary, by word
only ; the other solemn, by stripping the party degraded of those
ornaments and rights which are the ensigns of his order or degree.
Seldens Titles of Honour, 787 .

Degradation is otherwise called deposition ; and in former times
the degrading of a clerk was no more than a displacing or sus

pension from his office : but the canonists have since distinguish
ed between a deposition and a degradation; the one being now

used as a greater punishment than the other, because the bishop
takes from the criminal all the badges of his order, and afterwards
delivers him to the secular judge, where he cannot purge himself
of the offence whereof he is convicted, &x.
There is likewise a degradation of a lord or a knight, See. at

common law : when they are attainted of treason ; as Hil. 18 Edw. II.
Andrew Harcla, Earl of Carlisle, who was also a knight, was de

graded, and when judgment of treason was pronounced against
him, his sword was broken over his head, and his spurs hewn off
his heels, &c. And there is a degrading by act ofparliament ; for
by stat. 13 Car. II. cap. 16. William Lord Monson, Sir Henry
Mildmay, and others, were degraded from all titles of honour,
dignities, and preeminences, and none of them to bear or use

the title of lord, knight, esquire, or gentleman, or any coat of
arms for ever after. See tit. Peers.
DEHORS, Fr. without.] A word used in ancient pleading,

when a thing is without the land, &c. or out of the point in ques
tion. Vide Plors de son fee.
DE INJURIA SUA PROPRIA, absque tali causa, Are words

used in replications, in actions of trespass. 1 Lill. Abr. 427. When
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one justifies by command or authority derived from another, av
if a defendant justifies by authority at common law, as a constable

by arrest for breach of the peace; or if he justifies by act of parr
liament, Sec. the plaintiff may reply, that he did it ofhis own wrong
without any such cause as the defendant has alleged. Cro. Eliz,

539. 2 Salk. 628. See this Did. tit. Trespass, Pleading.
DEI JUDICIUM. The old Saxon trial by ordeal was so called ;

because they thought it an appeal to God, for the justice of a cause,
and verily believed that the decision was according to the will and

pleasure ofDivine Providence. See tit. Ordeal.
DEIS. The high table of a monastery. See Dagus.
DELATURA, Saxon.] An accusation : and sometimes it hath

been taken for the reward of an informer. Leges Hen. I. c. 46. Leges
Ina 20. apud Brompton.
DEL CREDERE. In a confined sense, a commission del credere

is an undertaking by an insurance-broker, for an additional pre
mium, to insure his principal against the contingency of the failure
of the underwriter. See Grove et al, v. Dubois, 1 Term Rep. 112,
Bigs v. Dickason. Id. 285.
In a more enlarged sense the nature of a commission del cre

dere appears from the case of Mackenzie et al. v. Scott, Pari. Cases,
8vo. vi. 280. to be as follows :

Del Credere is an Italian mercantile phrase signifying the same

as the English term Guaranty, or Warranty, or the Scotch term

Warrandice: and when applied to the situation of a factor, is un

derstood in the following sense. A factor who has general orders
to dispose of goods for his constituent to the best advantage, is, like
all factors, liable only to that degree of diligence which a prudent
man uses in his own affairs ; and consequently a factor is authori
zed to dispose of the goods according to the best terms which can

be attained; and if it shall appear that he has done so, and that he
has sold his goods to persons in reputed good circumstances at the

time, and to whom he would have given credit in his own affairs,
he will not be liable to his constituent although some of these per
sons should fail ; and, for such trouble the factor is generally paid
by a per centage upon the goods sold, and in this case the con

stituent runs the risk of the credit of the person to whom the

goods are so sold. Many merchants do not choose to run this risk,
and trust to the prudence and discretion of the factor ; and there
fore the agreement called del credere was invented, by which the
factor, for an additional premium when he sells goods on credit,
becomes bound to warrant the solvency of the purchasers ; and, as
it seems, renders himself liable in all events for the payment of
the price of the goods sold.�In the case of Mackenzie v. Scott above
quoted, where a factor under a commission del credere sold goods
and took accepted bills from the purchasers, endorsed those bills
to a banker at the place of sale, and received the banker's bill pay
able to the factor's order on a house in London, which bill the
factor endorsed and transmitted to his principal, who got the same

accepted, the acceptor and drawer failing, the factor was held an

swerable for the amount of the bill.
DELEGATES, Commissioners of appeal appointed bv the king

under the great seal, in cases of appeals from the Ecclesiastical
Court, Stc. by stat. 25 Hen. VIII. c. 19. See tit. Court Ecclesiasti
cal, 6.
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DELF, From the Sax. del/an, to dig, or delve.] A quarry or

mine, where stone or coal, &c. are dugv Stat. 31 Eliz. 7. The
word delve for dig, is still retained in some parts of this kingdom.
DELIVERANCE. When a criminal is brought to trial, and

the clerk in court asks him whether he is guilty, or not guilty,
to which he replies not guilty, and puts himself on God and his

country, the clerk wishes him a good deliverance. See Trial.
DELIVERY OF DEEDS, See tit. Date, Deed.
DEMAND, Fr. demande, Lat. ftostulalum.~] A calling upon a

man for any thing due. There are two manner of demands, the
one in deed, the other in law : in deed, as in ^precipe quod reddat,
there is an express demand. Every entry on land, distress for rent,
taking of goods, &c. which may be done without words, is a de
mand in law. 8 Rep.. 153.
It is also said there are three sorts of demands ; one in writing

without speaking, and that is in every precipe ; one without writing,
being a verbal demand of the person, who is to do or perform the

thing ; and another made without either word or writing, which is
a demand in law, in cases of entries on lands, &c. As an entry on

land, and taking a distress, are a demand in law of the land and rent,
so the bringing an action of debt for money due on an obliga
tion is a demand in law of the debt. 1 Lill. 432. 1 JVels. Abr. Debts,
claims, &c. are to be demanded and made in time, by the statute of

limitations, 21 Jac. I. c. 16. and other statutes j or they will be lost

by law. See tit. Limitation of Actions.
Where there is a duty, which the law makes payable on demand,

no demand need be made ; but if there is no duty till demand, in
such case there must be a demand, to make the duty. 1 Lill. 432.
Cro.Eliz. 548. Upon a penalty the party need notmake a demand, as
he must in the case of a nomine pane ; for if a man be bound to pay
20/. on such a clay, and in default thereof to pay 40/. the 40/. must

be paid without demand. 1 Mod. 89. If a man leases land by in
denture for years, reserving a rent payable at certain days, and the

lessee covenants to pay the said rent at the days limited, the lessor
is entitled to his rent, without demand, for the lessee is obliged to

pay it at the days, by force of his covenant. 2 Danv. Abr. 101. But
if a lessor makes a lease rendering rent, and the lessee covenant

to pay the rent, being lawfully demanded, the lessee is not bound
to pay the rent, without a demand. Ibid. 102.

A person makes a lease for life, or years, reserving a rent upon
eondition, that if the lessee doth not pay the rent at the day, that
then withoutany demand itshall be lawful for the lessor to re-enter ;
by this special agreement of the parties, the lessor may enter on

non-payment of the rent, without any demand. 2 Danv. Abr. 100.

A lease for years, with condition to be void, on non-payment of the
rent, is not void unless the rent be demanded ; and an interest shall
not be determined, without an actual demand. Hob. 67. 331. 2 Mod.
264. But now by the statutes relative to rents, an ejectment may
be maintained without an actual entry. See stats. 4 Geo. II. c. 28.

�2. 11 Geo. II. c. 19. � 16. and this Diet. tit. Ejectment, Lease,
Rent.
A demand is to be legal, and made in such manner as the law

"requires : if it be for rent of a messuage and lands, it ought to be

made at the messuage, at the fore door of the house, the most no-
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torious place : where lands and woods are let tog-ether, the rent is
to be demanded on the land, as the most worthy thing, and on the
most public part thereof : if wood only be leased, the demand must
be made at the gate of the wood, &c. 1 Inst. 201. Poph.SS. Vide
Dyer, 5 1 . Leon. 426. Cro. Eliz. 309.
He that would enter for a condition broken, which tends to the

destruction of an estate, must, 1. Demand the rent.�2. Upon the

land, if there isno house.�3. If there is a house, at the fore door;
though it is notmaterial whether any person be in the house or no.

�4. If the appointment is at any other place off the land, the de
mand must be at that place.�5. The time of the demand is to be

certain, that the tenant may be there, if he will, to pay the rent : and
the last time of demand of the rent, must be such a convenient
time before the sun-setting of the last day of payment, as the mo

ney may be numbered. The lessor or his sufficient attorney is to

remain upon the land, the last day On which the rent due ought to
be paid, until it be so dark that he cannot see to tell the money :

and if the money thus demanded is not paid, this is a denial in law,
though there are no words of denial upon which a re-entry may
be made, Sec. 1 Inst. 201, 202. 4 Refi. 73. See further, tit. Entry.
As to demand of lands, see tit. Fine.
As a release of suits is more large than of quarrels or actions ; so

a release of demands is more large and beneficial than either of
them. By a release of all demands, all executions, and all freeholds
and inheritances executory, are released : by a release of de
mands to the disseisor, the right of entry in the land, and all that
is contained therein is released . And he that releaseth all demands,
excludes himself from all actions, entries, and seizures ; but a
release of all demands, is no bar in a writ of error to reverse an

outlawry. 8 Co. 153, 154. See tit. Release.
DEMANDANT, petens.'] All civil actions are prosecuted

either by demands or plaints, and the pursuer is called demandant,
in actions real ; and plaintiff, in personal actions : in a real action,
lands, kc. are demanded. Co. Litt. 127.

DEMEASE, Death. Scotch Diet. See Demise.
DEMEINE, DEMAIN, DEMESNE, Fr. Lat. dominicum, do-

manium, also written domaine ; and signifieth patrimonium domini.]
Demains according to common speech are the lord's chief manor-

place, with the lands thereto belonging ; term dominicales, which
he and his ancestors have from time to time kept in their own

manual occupation, for the maintenance of themselves and their
families ; and all the parts of a manor, except what is in the hands
of freeholders, are said to be demains. Copyhold lands have
been accounted demains, because they that are the tenants hereof
are judged in law to have no other estate but at the will of the
lord ; so that it is still reputed to be, in a manner, in the lord's
hands; but this word is oftentimes used for a distinction between
those lands that the lord of the manor hath in his own hands, or
in the hands of his lessee demised at a rack-rent, and such other
land appertaining to the manor, which bclongeth to free or copy
holders. Bract, lib. 4. tract. 3. c. 9. Fleta, lib. 5. cap. 5. As de-
mains are lands in the lord's hands manually occupied, some have
thought this word derived from de manu; but it is from the Fr.
demaine, which is used for an inheritance, and that comes from

1
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dominium, because a man has a more absolute dominion over that
which he keeps in his hands, than of that which he lets to his
tenants. Blount.
Domanium properly signifies the king's lands in France apper

taining to him in property : and in like manner do we in some

sort use it here in England ; for all lands, it is said, are either
mediately or immediately held of the crown ; and when a man in
pleading would signify his land to be his own, he saith, that he
is seised therof in his demain (or rather demesne) as of fee; where
by is meant, that although his land be to him and his heirs, it de
pends upon a superior lord, and is held by rent or service, 8cc. Lite.
lib. 1. cap. 1. From this it hath been observed, that lands in the
hands of a common person cannot be true demesnes: and certain it
is, that lands in the possession of a subject, are called demains in
a different sense from the demain lands of the crown. For demains
or domains, in the hands of a subject, have their derivation a domo,
because they are lands in his possession for the maintaining of his
house : but the domains of the crown are held of the king, who
is absolute lord, having proper dominion; and not by any feudal
tenure of a superior lord, as of fee. Woods Inst. 139.

Demain is sometimes taken in a special signification, as oppo
site to frank-fee ; for example, those lands which were in the

possession of King Edward the Confessor are called ancient de-

mains, or ancient demesne, and all others frank-fee; and the te
nants which hold any of those lands are called tenants in ancient

demain, or ancient demesne, and the others tenants in frank-fee, ifc\
Kitch. 98. See tit. Ancient Demesne.

DEMISE, demissio.] Is applied to an estate either in fee, for
term of life, or years, but most commonly the latter ; it is used
in writs for any estate. 2 InsC. 483. The word demisi, in a lease
for years, implies a warranty to the lessee and his assignee ; and

upon this word~action of covenant lies against the heir of the lessor,
if he oust the lessee : it binds the executors of the lessor, who has

fee-simple, or fee-tail, where any lessee is evicted, and the exe

cutor hath assets ; but not the lessor for life's executors, without
express words, that the lessee shall hold his whole term. Dyer,
257. Jenk. Cent. 35. See tit. Lease, Covenane, Ejecemene.
The king's death is in law termed the demise of ehe king, to his

royal successor, of his crown and dignity, &c. See Kmg.
DEMISE and REDEMISE. The conveyance by demise and

redemise is where there are mutual leases made from one to an

other on each side, of the same land, or something out of it ; and
is proper upon the grant of a rent-charge, &c.

DEMURRAGE, An allowance made to the master of a ship
by his freighters, for staying longer in a place than the time first
appointed for his departure. The amount is generally inserted in
the charter-party to be paid daily as it becomes due ; the days are

always limited ; so that on the expiration thereof, and protests
duly made, the master is at liberty to proceed. Spirit of Marine
Laws.
The word " days," used alone in a clause of demurrage for

unlading in the river Thames, is to be understood of working or

running days only, and not to comprehend Sundays or holidays, bv
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the usage among merchants in London. Cochran v. Retbergh.
3 Esfi. JY. P. 121.
The payment of demurrage, stipulated to be made while a ship

is waiting for convoy, ceases as soon as the convoy is ready to de
part ; and such payment, stipulated to be made while a ship is
waiting to receive a cargo, ceases when the ship is fully laden,
and the necessary clearances are obtained, although the ship may
in either case happen to be further detained by adverse winds or

tempestuous weather. And if the ship has once set sail and de
parted, but is afterwards driven back into port, the claim of de
murrage is not thereby revived. Lannoy v. Werry. iv. Pari. Cases,
(8�) fi. 630. Jamieson v. Laiufie, vi. Pari. Cases, (8�) fi. 474. See
also, Marshall v. De la Torre, 1 Esfi. JY. P. 367.
If a contract of freight and demurrage be entered into by deed,

the plaintiff cannot declare in debt generally, and give the deed in
evidence ; but ought to declare upon the deed. Atty v. Parish,
I Bos. cir Pull. JYeio Refi. 104.

DEMURRER, from the Lat. demorare, Fr. demeurer.~\ A pause
or stop, put to any action upon a point of difficulty, which must
be determined by the court, before any farther proceedings can

be had therein : for in every action the point of controversy con

sists either in fact or in lam; if in fact, that is tried by the jury;
but if in law, that is determined by the court.

A demurrer, therefore, is an issue upon matter of law. It con

fesses the facts to be true, as stated by the opposite party ; but
denies that by the law arising upon those facts, any injury is done
to the plaintiff; or that the defendant has made out a lawful ex
cuse ; according to the party which first demurs, (demoratur, mo-

ratur in lege,) rests or abides in law tipon the point in question.
As, if the matter of the declaration be insufficient in law, (as by
not assigning any sufficient trespass, &c.) then the defendant
demurs to the declaration. If on the other hand the defend
ant's excuse or plea be invalid, (as if he pleads that he com

mitted the trespass by authority from a stranger, without making-
out the stranger's right,) here the plaintiff may demur to the plea:
and so in every other part of the proceedings.
The form of such demurrer is by averring the declaration or

plea, the replication or rejoinder, to be insufficient in law to main
tain the action or the defence ; and therefore praying judgment
for want of sufficient matter alleged. Sometimes demurrers are

merely for want of sufficient form in the writ or declaration. But
In case of exception to the form or manner of pleading, the party
demurring must, by stats. 27 Eliz. c. 5. 4 & 5 Ann. c. 16. set

forth the causes of his demurrer. See tit. Amendment, Pleading.
And upon either a general or special demurrer, the opposite party
must aver it to be sufficient, which is called a joinder in demur
rer ; and then the parties are at issue in point of law ; which
issue, as above-mentioned, the judges of the court before which
the action is brought must determine. 3 Comm. S14. Finch. L.
lib. 4. c. 40. 1 List. 71.
A demurrer may be to the writ, (z. e. the original, where the

proceedings are by original,) to the count, or declaration, or to

any part of the pleadings.
A demurrer is admitting the matter of fact, since it refers the
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law arising on the fact, to the judgment of the court; and therefore
the fact is taken to be true on such demurrer, or otherwise the
court has no foundation on which to make any judgment. Gilb.
Hist, of C. P. 55.
As a demurrer at common law did confess all matters formally

pleaded; so now by the statutes, a general demurrer does confess all
matters pleaded, though informally. Hob. 233. But a special. de
murrer admits only facts well pleaded.
Demurrers are general, without showing any particular causes ;

or special, where the causes of demurrer are particularly set down:
and the judgment of the court is not to be prayed upon an Insuf
ficient declaration or plea, otherwise than by a demurrer; when
the matter comes judicially before the court. If in pleadings, &c
a matter is insufficiently alleged, that the court cannot give cer

tain judgment upon it, a general demurrer will suffice; and for
want of substance, a general demurrer is good : but for want of
form, there must be a special demurrer, and the causes specially
assigned. The practice is now, on a special demurrer, to take>

advantage of any real error, though not expressed, in the causes

assigned.
A man who demurs generally, shall take advantage of all mat

ters which are requisite to show a good right or title in the plain
tiff. Plowd. Com. 66. a. Hob. 301.
If a man demurs for form, he must show specially the causes

of demurrer. 2 Roll. 330. Stats, ubi supra. R. M. 1654. � 17.
If there be a general demurrer to the declaration, the plaintiff

may apply to a judge for a summons for leave to amend ; if not,
he may proceed to join in demurrer, and make up the demurrer-
book himself, a copy of which he is to deliver to defendant's at

torney, and if not paid for on demand, sign judgment. R. Tr.
12 W. III. [Now allowed in costs, and need not be paid for on de

livery.] In case of a demurrer to a plea, &c. by a plaintiff, the
demurrer-book cannot be made up by the defendant, until default
made by the plaintiff, R. E. 1 1 W. III.
Demurrers likewise, are either in actions at law, or in suits in

equity.
A Demurrer in Equity, is nearly of the same nature with a de

murrer in law; being an appeal to the judgment of the court,
whether the defendant shall be bound to answer the plaintiff's
bill : as for want of sufficient matter of equity therein contained ;
or where the plaintiff upon his own showing appears to have no

right ; or where the bill seeks a discovery of a thing which may
cause a forfeiture of any kind, or may convict a man of any cri
minal misbehaviour. For any of these causes, a defendant may
demur to a bill in equity ; and if on demurrer the defendant pre
vails, the plaintiff's bill shall be dismissed ; if the demurrer be
overruled, the defendant is ordered to answer. 3 Comm. 446.
It is allowed a good cause of demurrer in chancery, that a bill

is brought for part of a matter only, which is proper for one en

tire account, because the plaintiff shall not split causes, and make
a multiplicity of suits. Vern. 29.
If an original bill be brought for matters, part of which are in a

former bill and decree, and part new, or by way of supplemental
bill; the court will, on a demurrer to so much as was contained in
Vol. II. H h
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the former decree, send it to a master to see what was, and what
was not, in the first bill, and allow the demurrer accordingly. Gilb'.
E. R. 184. See further, tit. Chancery.
After the plaintiff and defendant have joined issue in fact, which

goes to the whole, neither of them can demur, without consent

of the other. But there may be a demurrer to evidence. Though
now it is more usual to take exceptions to evidence at the bar at
nisi firius, ore tenus, which is tantamount to a demurrer. If doubts
arise, cases are made, or points reserved, and a verdict taken,
subject to the opinion of the court. See fiost, tit. Demurrer to

Evidence.
If a defendant pleads to part, and demurs to part; the demurrer

should first be determined, and the issue last ; because upon the
trial of the issue, the jury may assess damages as to both. Palm.
517. Where there is a demurrer in part, and issue is joined
upon the other part, and the plaintiff hath judgment on the de
murrer; here he may enter a non pros, as to the issue, and pro
ceed to a writ of inquiry upon the demurrer: but otherwise he
cannot have such writ il inquiry. 1 Sal/c. 219. See 1 Stra. 532.
574.
If there be three connls in the declaration, to which there is a

general demurrer ; if any one of the counts be good, judgment
must be for the plaintiff, if such count can be joined with the
other two. 1 Wils. 252.
A demurrer is to be signed, and argued on both sides by coun

sel. After a demurrer is joined, the plaintiff having entered it
on the roll, delivers the roll to the secondary, and makes a mo

tion for a consilium, or day to argue it, which the court grants
of course on the secondary's reading the record ; then the demur
rer must be entered by the plaintiff in the court book with the
secondary, who, on his rule sets down the day appointed for ar

gument, at least four days before the demurrer is argued : and

paper books containing all the proceedings at length, which are

afterwards entered on record, are made and delivered to the judges,
two days before argument. See Impey's K. B.

By a rule of court of Hit. 38 Geo. III. the points intended to be

argued in demurrer are to be set down in the margin of the pa
per book delivered to the judges ; which rule, the court has since
observed, was not a new rule, but the revival of an old one made
in E. 2 Jac. IL (Vide 2 Tidd's Pract. 669, 670.) 2 East's Rep.
287. in note (a).
The demurrant argues first, and the court will hear but two

counsel on a day, viz. one of a side ; and if desired on either side,
(unless the case be very plain,) the court will hear further argu
ments the next term. If the major part of the judges of the
court cannot determine the matter on the demurrer, it is to be
sent into the exchequer chamber to be determined by all the
judges of England. 1 Inst. 71. Demurrers are now frequently
put in for delay. In such cases, the party wishing to avoid the delay,
makes up four demurrer-books and delivers to the judges two

days before die day when judgment is moved for ; which is given
of course without argument.
When the court gives judgment on demurrer in debt for the

plaintiff in the action, the judgment is for the plaintiff to recover
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his debt, costs and damages; but if it be in action on the case, a

writ of inquiry of damages must be awarded, before the plaintiff
can have final judgment; or if the action be on bill of exchange,
or promissory note, the plaintiff may obtain a rule to refer the
same to the master to assess the damages, compute interest, kc.
and after costs are taxed, final judgment is entered, kc. and ex
ecution may be sued out. If judgment on the demurrer is ^r
the defendant in the action, the judgment is, that the plair^lff
take nothing by his writ, bill, kc. and that the defendant go with
out day. Wood's Inst. 603.
General demurrer being entered, it cannot be afterwards waived,

without leave of the court, but a special demurrer generally may,
unless the plaintiff hath lost a term, or the assises by the defend
ant's demurring. Impey's K. B.
Demurrer to Evidence. This happens where a record or

other matter is produced in evidence, concerning the legal con

sequences of which there arises a doubt in law; in which case

the adverse party may, if he pleases, demur to the whole evidence;
which admits the truth of every fact that has been alleged, but de
nies the sufficiency of them all in point of law to maintain or

overthrow the issue, as the case may be. 1 List. 72. 5 Rep. 104.
This draws the question of law from the cognisance of the jury,
to be decided, as it ought, by the court, out of which the record
is sent. 3 Comm. 372.

So if the plaintiff brings witnesses to prove a fact, and a matter
of law ariseth upon it; if the defendant admits their testimony to
be true, there also the defendant may demur in law : and so may
the plaintiff demur upon the defendant's evidence. And in these

cases, the counsel for the plaintiff and defendant agree the matter

of fact in dispute ; and the jury are discharged, and the matter of
law is referred to the judges to determine.
But where evidence is given for the king, in an information or

other suit, and the defendant offers to demur upon it, the king's
counsel are not obliged to join therein; but the court ought to

direct the jury to find the special matter. And, indeed, because
juries of late usually find a doubtful matter specially, demurrers

upon evidence are now seldom used. See 5 Rep. 104. 1 Inst. 72.
2 Inst. 426.
On a demurrer to circumstantial evidence, the party offering

the evidence is not obliged to join in demurrer, unless the party
demurring will distinctly admit upon the record every fact, and
every conclusion, which the evidence offered conduces to prove.
Gibson v. Hunter, 2 H. Black. 187.
If tne court doth not agree to a demurrer to evidence in a civil

cause, they ought to seal a bill of exceptions, ifc. 9 Rep. 13. See
tit.. Bill of Exceptions.
Demurrer to Indictments. This is incident to criminal ca

ses as well as civil, when the fact, as alleged, is allowed to be
true, but the prisoner joins issue upon some point of law in the
Indictment ; by which he insists that the fact, as stated, is no felo

ny, treason, or whatever the crime is alleged to be. Thus, for
instance, if a man be indicted for feloniously stealing a greyhound,
which is an animal in which no valuable property can be had, and
therefore it is not felony, but only a civil trespass to steal it : in
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this case the party indicted may demur to the indictment ; denying
it to be felony, though he confesses the act of taking it. Some
have held, (2 Hale's P. C. 257.) that if on demurrer, the point of law
be adjudged against the prisoner, he shall have judgment and
execution, as if convicted by verdict. But this is denied by others,
(2 Hawk. P. C. c. 32. � 5, 6.) who hold, that in such case he shall
be directed and received to plead the general issue, not guilty, af-
te^i demurrer determined against him. Which appears the more

reasonable, because it is clear, that if the prisoner freely discovers
the fact in court, and refers to the opinion of the court whe
ther it be felony or no ; and upon the fact thus shown, it ap
pears to be felony ; the court will not record the confession,
but admit him afterwards to plead not guilty. 2 Hale's P. C.
225. And this seems to be a case of the same nature, being
for the most part a mistake in point of law, and in the conduct of
his pleading; and though a man by mispleading, may in some

cases lose his property, yet the law will not suffer him by such
niceties to lose his life. However, upon this doubt, demurrers to

indictments are seldom used ; since the same advantages may be
taken upon a plea of not guilty ; or afterwards in arrest of judg
ment, when the verdict has established the fact See Smith v.

Boiven, Mich. 7 Ann. in which case the demurrer was continued on

the record with a cesset triatio exitus, &c. and after the demurrer
Was determined against the defendant, a venire was awarded. See
Salk. 59, 60. Dyer, 38. 2 Hawk. P. C. ubi supra in 11. 4 Comm.
333, 4.
DEMY-SANGUE, Half-blood: where a man marries a woman,

and hath issue by her a son, and the wife dying he marries another
woman, by whom he hath also a son ; now these two sons, though
they are called brothers, are but brothers of the half-blood, because
they had not both one father and mother: and therefore by law

they cannot be heirs to one another ; for he that claims freehold
as heir to another by descent, must be of the whole blood to him
from whom he claimeth. Terms de Ley. See tit. Descent, Ex
ecutor.

DEN, from the Sax. den. i. e. vallis, locus sylvestris.'] The

name of places ending in den as Biddenden, isfc. signify the situa
tion to be in a valley, or near woods. Blount.
DEN and STROND, Is a liberty for ships or vessels to run or

come ashore : and King Edw. I. by charter, granted this privilege to

the barons of the Cinque Ports. Placit. temp. Edw. I.
DENA TERR^E, A hollow place between two hills ; and the

word dena is used for a little portion of woody ground, commonly
called a coppice. Domesday.
DENARII, A general term for any sort of fiecunia numerata, or

ready money. Paroch. Antiq. 320.
Denae.ii de Caritate, Customary oblations made to cathedral

churches about the time of Pentecost, when the parish priests, and
many of their people, went in procession to visit their mother
church ; this custom was afterwards changed into a settled due, and
usually charged upon the parish priest ; though at first it was but
a gift of charity, or present, to help to maintain and adorn the

bishop's see. Cartular. Abbat. Glaston. MS. f. 15.

DENARIUS, An English penny : it is mentioned in the stat.

Edw. I. de comfiositione mensurarum, 'cfc.
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Denarius Dei, God's penny, or earnest money given and re

ceived by the parties to contracts, ifc. Cart. Edw. I. The earnest

money is called Denarius Dei, or God's penny, because, in former
times, the piece ofmoney so given to bind the contract, was given
to God, i. e. to the church, or the poor.
Denarius S. Petri, An annual payment of one penny from

every family to the Pofie, during the time that the Roman Catholic
religion prevailed in this kingdom, paid on the feast of St. Peter.
See Peter-Pence.
Denarius tertius Comitatus. Of the fines and other profits

of the county courts, originally when those courts had superior
jurisdiction before other courts were erected, two parts were re

served to the king, and a third part or penny to the earl of the
county ; who either received it in specie at the assises and trials,
or had an equivalent composition for it out of the exchequer. Pa
roch. Antiq. 418.

DENBERA, From the Sax. den, a vale, and berg, a barrow or

hog.J A place for the running and feeding of hogs, wherein they
are penned ; by some called a swinecomb. Cowel.
DENIZEN, See title Alien.
DENSHIRING of LAND, Is the casting parings of earth, turf

and stubble into heaps, which, when dried, are burnt into ashes, for
a compost on poor barren land. This method of improvement is
used on taking in and enclosing common and waste ground ; and
in many parts of England is called burn-beating, but in Stafford
shire, and other counties, they term it denshiring of land.
DE NON DECIMANDO, Modus. To be discharged of tithes.

See Modus Decimandi.
DE NON RESIDENTIA CLERICI REGIS, An ancient writ

where a person was employed in the king's service, &c. to excuse

and discharge him of non-residence, 2 Inst. 624.
DE NOVO DAMUS, A clause of a charter, which in effect

renders it an original charter. Scotch Diet.

DENTRIX, A fish with many teeth. Chart. Hen. VI. Monast.
Ramsey.
DEODAND, deo dandum.] By this is meant whatever person

al chattel is the immediate occasion of the death of any reasonable
creature ; which is forfeited to the king to be applied to pious
uses, and distributed in alms by his high almoner, though formerly
destined to a more superstitious purpose. 1 HP. C. 419. Fleia\
lib. 1. c. 25.
It seems to have been originally designed as an expiation for the

souls of such as were snatched away by sudden death ; and for
that purpose ought properly to have been given to Holy Church,
in the same manner as the apparel of a stranger who was found
dead, was applied to purchase masses for the good of his soul. And
this may account for that rule of law, that no deodand is due, where
an infant, under the age of discretion, is killed by a fall from a cart
or horse, or the like, not being in motion ; whereas, if an adult
person falls from thence, and is killed, the thing is certainly for
feited. 3 Inst. 57. 1 H. P. C. 422. Such infant being presumed
incapable of actual sin, and therefore not needing a deodand to

purchase propitiatory masses. 1 Comm. 300.
Thus stands the law, if a person be killed by a fall from a thing
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standing still. But if a horse, or ox, or other animal of his own

motion, kill as well an infant, as an adult; or if a cart run over him,
they shall in either case be forfeited as deodands ; which is grounded
upon this additional reason, that such misfortunes are in part owing
to the negligence of the owner ; and therefore he is properly
punished by such forfeiture. Bract. I. 3. c. 5.

Where a thing not in motion is the occasion of a man's death,
that part only which is the immediate cause is forfeited ; as if a

man be climbing up the wheel of a cart, and is killed by falling from
it, the wheel alone is a deodand. 1 //. P. C. 422.�But wherever
the thing is in motion, not only that part which immediately gives
the wound, (as the wheel which runs over his body,) but all things
which move with it, and help to make the wound more dangerous,
(as the cart and loading, which increase the pressure of the wheel,)
are forfeited. 1 Hawk. P. C. c. 26.

It matters not whether the owner of the thing moving to the
death of a person were concerned in the killing or not : for if a

man kills another with my sword, the sword is forfeited. Doct. isf

Stud. d. 2. c. 51. And therefore in all indictments for homicide,
the instrument of death, and the value, are presented and found by
the grand jury ; (as that the stroke was given by a certain penknife,
value 6d.) that the king or his grantee may claim the deodand.
For it is no deodand, unless it be presented as such by a jury of
twelve men. 3 Inst. 57. 5 Refi. 110. 1 Inst. 144.
No deodands are due for accidents happening upon the high sea,

that being out of the jurisdiction of the common law ; but if a

man falls from a boat or ship in fresh water and is drowned, it hath
been said that the vessel and cargo are in strictness of law a deo
dand. 3 Inst. 58. 1 H. P. C. 423. Moll, de Jur. Marit. 2. 225.
Juries however have of late perhaps too frequently taken upon

themselves to mitigate these forfeitures, by finding only some tri

fling thing, or part of an entire thing, to have been the occasion of
the death. But in such cases, although the finding by the jury be

hardly warrantable by law, the court of K. B. hath generally refused
to interfere on behalf of the lord of the franchise, to assist so

unequitable a claim. Post, on Homic. 266.

Deodands, as well as other forfeitures in general, wrecks, trea
sure-trove, &c. may be granted by the king to particular subjects as

a royal franchise : and indeed they are for the most part granted
out to the lords of manors, or other liberties, to the perversion of
their original design. 1 Comm. 299. et seq.
If a man riding over a river, is thrown off his horse by the vio

lence of the water, and drowned, his horse is not deodand ; for his
death was caused fier cursum aqua. 2 Co. 483.
If a person wounded by any accident, as of a cart, horse, Sec. die

within a year and a day after, what did it is deodand : so that if a

horse strikes a man, and afterwards the owner sells the horse,
and then the parly that was stricken dies of the stroke, the horse,
notwithstanding the sale, shall be forfeited as deodand. Plowd,
260. 5 Refi. 110. %
Things fixed to the freehold ; as a bell banging in a steeple, &

wheel of a mill, 8cc. unless severed from the freehold, cannot be
deodands. 2 Inst. 28 1 . And there is no forfeiture of a deodand,
till the matter is found of record, by the jury that finds the death ;

1
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�who ought also to find and appraise the deodand. 5 Rep. 110. 1

Inst. 144. After the coroner's inquisition, the sheriff is answerable
for the value, where the deodand belongs to the king ; and he may-
levy the same on the town, Sec. Wherefore the inquest ought to
find the value of it. 1 Hawk. P. C.

Grants of deodands how to be enrolled, 3 8c 4 TV. Is? M. c. 22.

sect. 1. The goods and chattels of felo de se, ifc. were likewise
anciently held to be deodands, and are now forfeitable to the crown.

See tit. Felo de se. 1 Lill. 443.

DE ONERANDO PRO RATA PORTIONIS, A writ where a

person is distrained for rent, that ought to be paid by others pro-
portionably with him. F. N. B. 234. If a man hold twenty acres

of land, by fealty and twenty shillings rent ; and he aliens one

acre to one person, and another acre to another, Sec. the lord shall
not distrain one alienee for the whole rent, but for the rate and
value of the land he hath purchased, Sec. And if he be distrained
for more, he shall have this writ. New. Nat. Brev. 586.

DEPARTURE, A term of law properly applied to a defendant,
who first pleading one thing in bar of an action, and being replied
unto, in his rejoinder, quits that and shows another matter contrary
to, or not pursuing his first plea, which is called a departure
from his plea: also where a plaintiff in his declaration sets forth
one thing, and after the defendant hath pleaded, the plaintiff in his
replication shows new matter different from his declaration, this is
a departure. Plowd. 7, 8. 2 Inst. 147. But if a plaintiff in his re

plication depart from his count, and the defendant takes issue upon
it ; if it be found for the plaintiff, the defendant shall take no ad

vantage of that departure : though it would have been otherwise}
if he had demurred upon it. Raym. 86. 1 Lill. Abr. 444.
If a man plead a general agreement in bar, and in his rejoinder.

allege a special one, this is a departure in pleading : and if an

action is brought at common law, and the plaintiff by his replica
tion would maintain it by virtue of a custom, Sec. it hath been held
a departure. 1 Nels. Abr. 63S. Where a matter is omitted at

first, it is a departure to plead it afterwards. Ibid.- If in covenant,
the defendant pleads performance ; and after rejoins that the plain
tiff ousted him, it is a departure from his plea. Raym. 22. In debt

upon bond for performance of covenants in a lease, the defendant
pleaded performance ; and afterwards in his rejoinder set forth
that so much was paid in money, and so much in taxes, Sec. upon
demurrer, it was adjudged a departure from the plea ; because he
had pleaded performance, and afterwards set forth other matter of
excuse, Sec. 1 Salk. 221.
Debt upon bond for performance of an award, made for payment

ef money ; if the defendant plead performance, and the plaintiff
having replied and assigned a breach of non-payment, Sec. the de
fendant rejoins that he is ready to pay the money at the day, Sec.
this is a departure from his plea ; for performance is payment of
the money; and payment, and ready to pay, are different issues.
Sid. 10. 4 Leon. 79. In debt upon bond for non-performance of
an award, the defendant pleads that the award was, that he should
release all suits to the plaintiff, which he had done ; the plaintiff
replies that such an award was made, but that the award was fur

ther, that the defendant should pay to the plaintiff such a sum,. Sec.
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the defendant rejoins that true it is, that by the award he was to

pay the plaintiff the said sum, but that the award was also,1 that
the plaintiff should release to the defendant all actions, &c. which
he had not done ; on demurrer, this was held a departure from the

plea ; being all new matter. 2 Bulst. 39. Godb. 155. 1 Mis. 637.
After nullum fecerunt arbitrium, the defendant cannot plead that
the award is void, without being a departure from the former plea :

and if where mil tiel agard is pleaded, then the award is set forth,
and a joinder that it was not tendered, it is a departure. 1 Lev.
133. Lutw. 385.

A departure must be always from something that is material,
or it will not be allowed : if in trespass for taking goods, the plain
tiff reply, that after the taking, the defendant converted them to his
own use, this being an abuse, makes a trespass : and the conver

sion is either trover or trespass at the plaintiff's election, so that

by his replication he may make it trespass, and be no departure.
1 Salk. 221, 222. In circumstances of time, ifc. laid as to promises,
the plaintiff is not tied to a precise day ; for if the defendant by
his plea, force the plaintiff to vary, it is no departure from his de
claration. 1 Nets. 640, 641. And if another place be mentioned in
the replication, in action of debt ; as this is a personal thing, it is
no departure, because he who is indebted to another in one place,
is so in every place. Sid. 228.
If new matter which explains or fortifies the bar, be rejoined by

the defendant, it is not a departure. 1 Wils. 8. 97, 98. Co. Litt.
304. a.
A departure being a denial of what is before admitted, is a say

ing and unsaying, and for that an issue cannot be joined upon it,
it is bad for the incertainty. 1 Lill. 444. See further, tit. Pleading,
Novel Assignment, Trespass.
Departure in despite of the court, and entry of it, see

lit. Default.
Departure of gold and silver, The parting or dividing of

those metals, from others that are coarser. See stat. 4 Hen. VII.
DEPOPULATIO AGRORUM, Destroying and ravaging a

country ; an offence where the benefit of clergy was denied at

common law. 2 Hal. PI. 333. See tit. Clergy, benefit of.
DEPOPULATION, depopulation Is a wasting or destruction ;

a desolation or unpeopling of any place, by fire, sword, pestilence,
&c. 12 Rep. 30.
DEPOPULATORES AGRORUM. These were great offenders,

by the ancient common law ; so called, because by prostrating and

ruining of houses for habitation of the king's people, they, as it were,
depopulated towns and villages, leaving them without inhabitants.
See stat. 4 Hen. III. c. 2. 3 Inst. 204. and tit. Clergy, benefit of.
DEPOSITION, deposition The testimony of a witness, other

wise called a deponent, put down in writing by way of answer to in-
terrogatories exhibited for that purpose, in chancery, ifc. Proof in
the high court of chancery is by depositions of witnesses ; and the
copies of such regularly taken and published, are read as evidence
at the hearing. For the purposes of examining witnesses in or

near London, there is an examiner's ofhee appointed : but for such
as live in the county, a commission to examine witnesses is usual

ly granted to four commissioners, two named of each side, or any
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three or two of them to take the depositions there. And if the
witnesses reside beyond sea, a commission may be had to examine
them there, upon their own oaths ; and, if foreigners, upon the
oaths of two skilful interpreters. And it hath been established,
that the deposition of a Heathen who believes in the Supreme
Being taken by commission in the most solemn manner, according
to the custom of his own country, may be read in evidence. 1 Atk.
21. The commissioners are sworn to take the examinations truly
and without partiality, and not to divulge them till published
in the court of chancery ; and their clerks are also sworn to secre

cy. The witnesses are compellable by process of subpoena, as in the
courts of common law, to appear and submit to examination. And
when their depositions are taken, they are transmitted to the court
with the same care that the answer of a defendant is sent. 3 Comm.
449.
After a witness is fully examined, the examinations are read over

to him, and the witness is at liberty to alter or amend any thing ;
after which he signs them, and then, and not before, the examina
tions are complete, and good evidence. 1 P. Wms. 415. The same

practice prevails in the Commons, in ecclesiastical causes.
Where a witness was examined in a cause in chancery, and be

fore signing his examination died, the master of the rolls, upon ad

vising with the master in chancery then in court, denied the ma

king use of the depositions, as being not perfect. 1 P. Wms. 414.
But where, after an order for publication, defendant examined a

witness, and then perceiving the irregularity, (it being after publi
cation,) the defendant on the usual affidavit by himself, his clerk in
court, and solicitor, that they had not seen, nor mould see, any
of the depositions, got an order to re-examine this witness ; but be
fore re-examination the witness died ; upon affidavit of this, Ld.
Ch. Parker ordered that the defendant might make use of the

depositions, the re-examination being prevented by the act of God.
I P. Wms. 415.

Depositions in the chancery after a cause is determined, may be

given in evidence in a trial at bar in B. R. in a suit for the same

matter, between the same parties, if the party that deposed be dead ;
but not otherwise, for if he be living, he must appear in person in
court to be examined, &x. 1 Lill. Abr. 445.

See further, as to the admission of written depositions in evidence
at common law, Bull. M P. 229. 239�242. and this Diet. tit. Evi
dence.

Depositions of informers, &c. taken upon oath before a coroner,

upon an inquisition of death; or before justices of peace on a com

mitment or bailment of felony, may be given in evidence at a trial
for the same felony ; if it be proved on oath that the informer is
dead, or unable to travel, or kept away by the procurement of the
prisoner ; and oath must be made that the depositions are the same

that were sworn before the coroner or justice, without any altera
tion. 2 H. P. C.

Depositions taken before a coroner, cannot be given in evidence
upon an appeal for the same death ; because it is a different prose
cution from that wherein they were taken : And it has been ad

judged, that the evidence given by a witness at one trial, could
Vol. IT. I i



250 DEPRIVATION.

not, in the ordinary course of justice, be made use of against a

criminal, on the death of such witness, at another trial. 2 H. P. C.
The examinations of witnesses abroad, and of such as are aged or

going abroad de bene esse, to be read in evidence, if the trial should
be deferred till after their death or departure, are now very fre
quently effected by mutual consent in trials at common law, if the
parties are open and candid: and this may also be done indirectly
at any time, through the channel of a court of equity : but such a

practice has never yet been adopted directly as a rule of a court of
law. Yet, where the cause of action arises in India, and a suit is
brought thereupon in any of the courts of Westminster, the court

may issue a commission to examine witnesses upon the spot, and
transmit the depositions to England. Stat. 1 3 Geo. III. c. 63. See
tit. East-India Company.
Deposition Is used in the law in another sense, viz. to signify

the depriving a person of some dignity. See tit. Degradation, De
privation.

Deposition is also taken for death ; and dies depositionis, the day
of one's death. Litt. Diet.
DEPRIVATION, deprivatioJ] A depriving or taking away; as

when a bishop, parson, vicar, Sec. is deposed from his preferment.
Of deprivations there are two sorts, defirivatio a benefcio, and ab
o fficio ; the deprivation a benefcio is when for some great crime, Sec.
a minister is wholly deprived of his living: And deprivation ab offi
cio is where a minister is for ever deprived of his orders, which is
also called deposition or degradation ; and is commonly for some

heinous offence meriting death, and performed by the bishop in a

solemn manner. Blount. See Degradation.
Deprivatio a beneficio is an act of the spiritual court, grounded

upon some crime or defect in the person deprived, by which he is
discharged from his spiritual promotion or benefice, upon sufficient
cause proved against him. 1 JYels. Abr. 641.

Deprivation may also be by a particular clause in some act of
parliament: the deprivation of bishops, Sec. is declared lawful by
stat. 39 Eliz. c. 8. And by the king's commission, as he hath
the supremacy lodged in him, a bishop may be deprived: for since
a bishop is vested with that dignity by commission from the king,
it is reasonable he should be deprived, where there is just cause,
by the same authority : but the canons direct, that a bishop shall
be deprived in a synod of the province ; or, if that cannot be as

sembled, by the archbishop, and twelve bishops at least, not as his
assistants, but as judges. It has been adjudged, that an archbi
shop may deprive a bishop for simony, Sec. for he hath power over

his suffragans, who may be punished in the archbishop's court for
any offence against their duty. 1 Salk. 134. See tit. Bishop.
The causes of deprivation are many : if a clerk obtain a prefer

ment in the church, by simoniacal contract; if he be an excommu

nicate, a drunkard, fornicator, adulterer, infidel, schismatic or he
retic ; or guilty of murder, manslaughter, perjurv, forsrery, Sec.
If a clerk be illiterate, and not able to perform the dufy of his
church ; if he is a scandalous person in his life and conversation ;
or bastardy is objected against him ; if one be a mere layman, and
not in holy orders ; or under age, viz. the age of twenty-three
years ; be disobedient and incorrigible to his ordinary ; or a non-
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conformist to the canons ; if a parson refuse to use the common

prayer, or preach in derogation of it ; do not administer the sa

craments, or read the articles of religion, &c. See tit. Parson, Cler
gy-
If any parson, vicar, &c. have one benefice with cure of souls,

and take plurality, without a faculty or dispensation: or if he com

mit waste in the houses and lands of the church, called dilapida
tions, all these have been held good causes for deprivation of priests.
Degg's Parson's Counsellor, 98, 99. &c. 3 Inst. 204. See tit. Ad
vowson II. Chaplain, Cession. And refusing to use the common

prayers of the church, plurality of livings, &c. are causes ofdepri
vation ipso facto, in which case the church shall be void, without
any sentence declaratory ; and avoidances by act of parliament need
no declaratory sentence : but in other cases there must be a de

claratory sentence. Dyer, 275. See tit. Parson.
Where a benefice is only voidable, but not void, before sentence

of deprivation, the party must be cited to appear ; there is to be a

libel against him, and a time assigned to answer it, and also liber

ty for advocates to plead, and after all a solemn sentence pronoun
ced: though none of these formalities are -required, where the

living is made ipso facto void. Can. 122. If a deprivation be for
a thing merely of ecclesiastical cognisance, no appeal lies ; but
the party has his remedy by a commission of review, which is grant
ed by the king of mere grace. Moor, 781.
DEPUTY, deputatus.] One that exercises an office, &c. in an

other man's right ; whose forfeiture or misdemeanor, shall cause
him, whose deputy he is, to lose his office. The common law takes
notice of deputies in many cases, but it never takes notice of under-
deputies ; for a deputy is generally but a person authorized, who
cannot authorize another. 1 Lill. Abr. 446. A man cannot make
his deputy in all cases ; except the grant of the office justify him
in it, and where it is to one, to execute by deputy, ifc.
And there is a great difference between a deputy and assignee

of an office ; for an assignee hath an interest in the office itself,
and doth all things in his own name ; for whom his grantor shall
not answer, unless in special cases. But a deputy hath not any in
terest in the office, but is only the shadow of the officer, in whose
name he doth all things. And where an officer hath power to make

assigns, he may implicitly make deputies. And a sheriff may make
a deputy, or under-sheriff, although he have not such express words
in his patent. 9 Rep. 49. Cowel.
A deputy cannot make a deputy ; because it implies an assign

ment of his whole power, which he cannot assign over ; but he

may empower another to do a particular act. 1 Salk. 96. Litt. 379.

Judges cannot act by deputy, but are to hold their courts in per
son ; for they may not transfer their power over to others. 2 Hawk.
P. C. c. 1. � 9. But it has been adjudged, that recorders may hold
their courts by deputy. 1 Lev. 76. The office of custos brevium
and chirographer in C. B, cannot be executed by deputy. 1 JVels.
Abr. 644. A steward of a court may make a deputy ; and acts of an
under-steward's deputy have been held good in some cases. Cro.
Eliz. 534.
A' coroner ought not to execute his office by deputy, it being a

judicial office of trust; and judicial offices are annexed to the per-
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son. 1 Lill. 446. If the office of parkership be granted to one, he
may not grant this to another; because it is an office of trust and
confidence. Terms de Ley.
A bailiff of a liberty may make a deputy. Cro. Jac. 240. And

a constable may make a deputy, who may execute the warrant di
rected to the constable, kc. 2 Danv. 482. See tit. Constable.
When an office descends to an infant, idiot, gcc. such may make

a deputy of course. 9 Rep. 47. Where an office is granted to a

man and his heirs, he may make an assignee of that office ; and by
consequence a deputy.
A deputy of an office hath no interest therein, but doth all things

in his master's name, and his master shall be answerable ; but an

assignee hath an interest in the office, and doth all things in his
own name, for whom bis grantor shall not answer, unless in spe
cial cases. Terms de Ley.
A superior officer must answer for his deputy in civil actions, if

he is not sufficient : but in criminal cases it is otherwise, where
deputies are to answer for themselves. 2 Inst. 191. 466. Doc t. is

Stud. c. 42. See tit. Officer.
DE QUIBUS SUR DISSEISIN, A writ of entry, see Fitz. JY.

B. 191.

DER, From the Sax. deor, fcra?^ The names of places begin
ning with this word, signify that formerly wild beasts herded there

together.
DERAIGN or DEREYN, disrationare, dirationare.] Seems to

be derived literally from the Fr. deraigner or deranger, to con

found and disorder, or to turn out of course or displace ; as deraign-
inent or departure out of religion; stat. 31 Hen. VIII. cap. 6. and

deraignment and discharge of their profession; stat. 33 Hen. VIII.
c. 29. which is spoken of those religious men that forsook their
orders or profession; and so doth Kitchen use it, where he says the
lessee entered into religion, and afterwards was deraigned, p. 157.

In our common law this word is used diversly; but generally to

prove, viz. to deraign that right, deraign the warranty, &c. Glanv.
lib. 2. cap. 6. Fitz. JY. B. 146. If a man hath an estate in fee
with warranty, and enfeoffs a stranger with warranty, and dies ; and
the feoffee vouches the heir, the heir shall deraign the first war

ranty, &c. Blowd. 7. And joint-tenants and tenants in common shall

have aid, to the intent to deraign the warranty paramount. 31 Hen.

VIII. cap. 1. See Bract, lib. 3. tract. 2. cap. 28. Britton appli-
eth this word to a Summons that they be challenged as defective,
or not lawfully made, cap. 2 1 . And Skene confounds it with our wa

ging and making of law. See Lex Deraisnia.

Perhaps this word deraign, and the %vord deraignment derived
from it, may be used in the sense of to prove and a proving, by
disproving of what is asserted in opposition to truth and fact.
DERELICT, derelictus.] Any thing forsaken or left; or

wilfully cast away. Derelict lands suddenly left by the sea belong
to the king : but if the sea shrink back so slowly that the gain be

by little and little,?', e. by small and imperceptible degrees, it shall
goto the owner of the lands adjoining. See 2 Comm. 261.
Derelict (Ship) Is a vessel forsaken at sea. Sir Leoline

Jenkins defines derelicts to be " boats or other vessels forsaken,
or found on the seas without any person in them : Of these, the
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admiralty has but the custody, and the owner may recover them
within a year and a day." See 1 Rob. Adm. Rep. 41.
In cases of derelict ships, an allowance is made in the nature of

salvage of two fifths or more, where the case of salvage has been
attended with danger. & Rob. Adm. Rep. 194.

DESCENDER, Writ otformedon in. A writ which lieth, where
a gift in tail is made, and the tenant in tail alienes the lands entailed,
or is disseised of them and dies ; the heir in tail shall have this
Writ against him, who is then the actual tenant of the freehold.
Fitz. JY. B. 211, 212. See tit. Formedon.

DESCENT, or Hereditary Succession.

Lat. Descensus : Fr. Discent ; in which latter way the term is
usually spelt in all old law books.] The title whereby a man,
on the death of his ancestor, obtains the freehold of such ancestor,
by right of representation, as his heir at law. It is otherwise de
fined, the order or means whereby lands or tenements are de
rived unto any man from his ancestor. An heir is he upon whom
the law casts the estate immediately on the death of his ancestor ;
and the estate so descending, is in law called the inheritance.
See 2 Comm. 200. lib. 2. c. 14. from whence much of the follow
ingmatter is abridged.
It may not be a useless preliminary observation, that the law of

descents of real estates is totally distinct from that of the distribu
tion ofpersonal property ; for which latter, see tit. Executor III.
V. 8.

Descent, being created by law, and the most ancient title, it is
termed the worthiest means by which land can be acquired; and
an heir is in by that, in preference to a grant, or devise, &c.
which are called titles by purchase. It is a rule in law, that a

man cannot raise a fee-simple to his own right heirs, by the
name of heirs, as a purchase, either by conveyance or devise ; for
if he devise lands to one who is the heir at law, the devise is void,
and he shall take by descent. Dyer, 54. 126. And it is the same

where the lands will come to the heir, either in a direct or col
lateral line ; or where the heir comes to an estate by way of limit
ation, when the word heirs is not a word of purchase. Ibid. A
father hath two sons by several venters, and devises his land to
his wife for life, and after her decease to his eldest son ; though the
son doth not take the estate presently on the death of his father, he
shall be in by descent, and not by purchase, and the devise shall
be void as to him. Sty. 143. 1 JYels. Abr. 645. But it is said
he may make his election, and take by devise, if he pleases.
A man being seised of lands which he had by the mother's side,

devised them to his heirs on the part of his mother; and it was

adjudged, that the devisee shall take by descent. 3 Lev. 127. And
when the heir takes that which his ancestor would have taken if
living, he shall take it by descent, and not by purchase. 2 Danv.
557. But generally, where an estate is devised to the heir at law,
attended with a charge, as to pay money, debts, &c. in such case

he takes by purchase, and not by descent. Though conditions to

pay money have been construed only a charge in equity; and
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that they do not alter the descent at common law. 1 Lutw. 593.
1 Salk. 241. See further, tit. Limitation, Purchase, Estate,
Will.
If one die seised of land, in which another hath right to enter,

and it descends to his heir; such descent shall take away the
other's right of entry, and put him to his action for recovery there
of. Stat. 32 Hen. VIII. cap. 33. Co. Litt. 237. But a descent of
such things as lie in grant, as advowsons, rents, commons in gross,
&c. puts not him who hath right to his action. Co. Litt. 237. 2

Danv. Abr. 561. And a descent shall not take away the entry of
an infant ; nor of a feme covert, where the wrong was done to her

during the coverture. 2 Danv. 563. See tit. Entry.
The doctrine of descents, or law of inheritance in fee-simple, is

a point of the highest importance ; and is indeed the principal ob
ject of the laws of real property in England. All the rules relating
to purchases, whereby the legal course of descents is broken and
altered, perpetually refer to this settled law of inheritance, as a

datum or first principle universally known, and upon which their

subsequent limitations are to work.
In order therefore to treat a subject of this universal conse

quence the more clearly, it seems better to lay aside such mat

ters as will only tend to cause embarrassment and confusion. The

question, who are, and who are not capable of being heirs, comes
more properly under the titles Heir, Attainder, Escheat, which
see. We may also pass over the frequent division of descents,
into those by custom, statute, and common law. As to descents

by particular custom, as to all the sons in gavelkind, or to the

youngest in Borough English, see those titles, and tit. Custom ,-

and as to descents by statute, or fees-tail per formam doni, in pur
suance of the stat. of Westm. 2. see tit. Estate, Limitations,
Tenure.
As the law of descents depends not a little on the nature of

kindred, and the several degrees of consanguinity, it will be pre
viously necessary to state, briefly, the true notion of this kindred
or alliance in blood.
Consanguinity, or kindred, is defined by the writers on these

subjects to be vinculum personarum ab eodem stipite descendentium ;

the connexion or relation of persons descended from the same

stock or common ancestor. This consanguinity is either lineal or
collateral.
Lineal consanguinity-, is that which subsists between persons, of

whom one is descended in a direct line from the other, as be
tween a man and his father, grandfather, and great-grandfather,
and so upwards, in the direct ascending line : or between a man and
his son, grandson, great-grandson, and so downwards in the direct
descending line. Every generation, in this lineal direct consan

guinity, constitutes a different degree, reckoning either upwards or
downwards : the father is related in the first degree, and so like
wise is the son ; grandsire and grandson in the second ; great-grand-
sire and great-grandson in the third. This is the only natural way
of reckoning the degrees in the direct line, and therefore univer
sally obtains, as well in the civil and canon, as in the common law.
Collateral kindred answers to the same description: collateral

relations agreeing with the lineal in this, that they descend from
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the same stock or ancestor ; but differing in this, that they do not
descend one from the other. Collateral kinsmen are such then as

lineally spring from one and the same ancestor, who is the stirps,
or root, the stipes, trunk, or common stock, from whence these-
relations are branched out. As if a man hath two sons, who have
each a numerous issue ; both these issues are lineally descended
from him as their common ancestor ; and they are collateral
kinsmen to each other, because they are all descended from this
common ancestor, and all have a portion of his blood in their veins,
which denominates them consanguineos.
The very being of collateral consanguinity consists in this de

scent, from one of the same common ancestor. Thus A. and his
brother are related : Why ? Because both are derived from one

father : A. and his first cousin are related ; Why ? Because both
descended from the same grandfather ; and his second cousin's
claim to consanguinity is this, that they are both derived from one

and the same great-grandfather. In short, as many ancestors as

a man has, so many common stocks he has, from which collateral
kinsmen may be derived.
The method of computing these degrees in the canon law,

which our law has adopted, (Co. Litt. 23.) is as follows: We

begin at the common ancestor, and reckon downwards ; and in
whatsoever degree the two persons, or the most remote of them,
is distant from the common ancestor, that is the degree in which
they are related to each other. Thus A. and his brother are re

lated in the first degree; for from the father to each of them is
counted only one ; A. and his nephew are related in the second

degree ; for the nephew is two degrees removed from the com

mon ancestor ; viz. his own grandfather, the father of A. 2 Comm.
The learned Commentator then proceeds to lay down a series

of rules, or canons of inheritance, according to which, estates

are transmitted from the ancestor to the heir, with an explanatory
comment.

I. The first rule is, that inheritances shall lineally descend

to the issue of the person who last died actually seised, in infinitum,
but shall never lineally ascend.

By law no inheritance can vest, nor can any person be the ac

tual complete heir of another, till the ancestor is previously dead.
JYemo est hares viventis. Before that time the person who is next

in the line of succession is called an heir apparent, or heir pre
sumptive. Heirs apparent are such, whose right of inheritance is
indefeasible, provided they outlive the ancestor ; as the eldest son
or his issue, who must by the course of the common law be heir
to the father whenever he happens to die. Heirs presumptive are

such, who, if the ancestor should die immediately, would in the,

present circumstances of things be his heirs; but whose right of
inheritance may be defeated by the contingency of some nearer

heir being born ; as a brother or nephew, whose presumptive suc

cession may be destroyed by the birth of a child; or a daughter,
whose present hopes may hereafter be cut off by the birth of a
son. Nay, even if the estate hath descended, by the death of the
owner, to such brother, or nephew, or daughter; in the former
cases, the estate shall be devested and taken away by the birth
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of a posthumous child ; and in the latter, it shall also be totally
devested by the birth of a posthumous son. Bro. tit. Descent, 58.

And besides this case of a posthumous child, if lands are given
to a son who dies, leaving a sister his heir; if the parents have
at any distance of time afterwards another son, this son shall

devest the descent upon the sister, and take the estate as heir to
his brother. Co. Litt. 1 L Doct. & Stud. d. 1. c. 7. So the same

estate may be frequently devested by the subsequent birth of
nearer presumptive heirs, before it fixes upon an heir apparent.
As if an estate is given to an only child, who dies ; it may descend
to an aunt, who may be stripped of it by an after-born uncle ; on

whom a subsequent sister may enter, and who will again be de

prived of the estate by the birth of a brother, the heir apparent.
Christian's note on 2 Comm. 208. See tit. Posthumous Children,
Infant II.
It seems determined that every one has a right to retain the

rents and profits which accrued whilst he was thus legally pos
sessed of the inheritance. 1 Inst. 11. in n. 2 Wils. 526. See

further, as to the entry of a posthumous heir, Watkins on De-

scents, c. 4.

No person can properly be such an ancestor, as that an inherit
ance of lands or tenements can be derived from him, unless he
hath had actual seisin of such lands, either by his own entry, or

by the possession of his own or his ancestor's lessee for years,
or receiving rent from a lessee of the freehold; (Co. Litt. 15.)
or unless he hath had what is equivalent to corporal seisin in
hereditaments that are incorporeal ; such as the receipt of rent.

a presentation to the church in case of an advowson, and the like.
Co. Litt. 11. But he shall not be accounted an ancestor, who
hath had only a bare right or title to enter, or be otherwise seised.
The seisin therefore of any person, thus understood, makes him
the root, or stock, from which all future inheritance by right of
blood must be derived ; which is very briefly expressed in this
maxim, seisina facit stifiitem. Fleta, I. 6. c. 2. � 2.

Though it be necessary the ancestor be seised, yet it is not re

quired that the seisin continue till the death of such ancestor: for
if he had been seised at any time during his life, and afterwards
disseised, still if he had not parted with his right or property, his
heir shall inherit. 1 Inst. 237. b. See Watkins on Descents. If
the hereditaments descending be in reversion or remainder

expectant on an estate of freehold, the heir may obtain what will
be equivalent to an actual seisin, by granting them over for life or

in tail. See post, VI. as to fiossessio fratris.
"When therefore a person dies so seised, the inheritance first

goes to his issue ; as if there be grandfather, father, and son, and
the father purchases lands and dies ; his son shall succeed him as

heir, and not the grandfather, to whom the land shall never lineally
ascend, but shall rather escheat to the lord. Litt. � 3. This rule
that the inheritance shall never lineally ascend, clearly appears to
be of feudal original, and the propriety of it is well defended at

some length by the learned Commentator, to whom we refer the
reader desirous of investigating the subject, as a matter rather of

curiosity than utility.
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Though an estate cannot lineally ascend, the father may take
his son's estate by an intermediate descent ; for if the son has
neither issue, nor brothers or sisters, the estate will descend to
an uncle, or some collateral relation, to whom the father may on

his decease be the next heir. And in some cases, the father or
mother may inherit immediately from a child. As if either of
them is cousin to the child ; a case of twhich nature occurs in
2 P. Wms. 61.3. where a son died, seised in fee of land, without
issue, brother or sister, but leaving two cousins, his heirs at law,
one of whom was his own mother, the question was, whether the
mother could take as heir to her son. The master of the rolls was
of opinion, that though the heir was also mother, this did not hin
der her from taking in the capacity or relation of cousin. See 2
Comm. 212. in n.

In 1 Inst. 8. it is said, that if a man hath issue an elder son,
born out of the king's allegiance, and after hath another son born
within the realm ; the younger son shall have lands by descent
from his father in this case, and not the elder, who had never any
Inheritable blood in him. Co. Litt. 8. But if the father in this
case is to be supposed a natural born subject at the birth of the
issue, the child would now be also a natural born subject by force
of stats. 7 Ann. c. 5. 4 Geo. II. c. 21. But the children of per
sons attainted of, or liable to the penalties of treason, or in the
service of a foreign state in enmity with Great Britain, are ex

cepted from the benefit of this provision. See stat. 25 Edw. III.
st. 2. which declares that at common law the children of the king,
wherever born, may inherit. The same statute enables children
born abroad to inherit, if at their birth both their parents are within
the king's allegiance, and their mothers pass the sea, with the
license of their husbands. See 1 Inst. 8. in n. See tit. Alien.
Lord Coke also lays it down for law, that if an alien hath issue

in England two sons, though these sons are indigents, subjects born,
they cannot inherit to each other. But in the case of Collingwood
v. Pace, this was denied to be law, and it was expressly held, that
such sons of aliens were inheritable to each other. See I Sid. 193.
I Ventr. 413. And now by stat. 1 1 Ec 12 W. III. c. 6. natural born,
subjects may derive a title by descent through their parents, though
aliens; but stat. 25 Geo. II. c. 39. confines the benefit of the for
mer statute to such heirs as shall be living, and capable of taking
at the death of the person last dying seised; unless such heirs hap
pen to be daughters, and there is afterwards a son or another

daughter, for which cases the statute makes a special provision.
Both these acts are extended to Scotland by stat. 16 Geo. III. c. 52.
The principle on which it has been adjudged, that the children of
an alien may be heirs as between themselves, though not to their
father, seems to reach the case of children born after their father's
attainder. See 1 Inst. 8. in n. And further, this Diet. tit. Alien,
Attainder.

II. A second general nuLE, or canon, is, that the male issue
shall be admitted before the female. Thus sons shall be admitted
before daughters ; or, as our law expresses it, the worthiest of
blood shall be preferred. Hale's H. C. L. 235. As if one hath
two sons, and two daughters, and dies ; first the eldest son, and
Vol. IT. K k
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(in case of his death without issue) then the youngest son shall be
admitted to the succession in preference to both the daughters.
The reason of this, as well as of the preceding rule, must be

deduced from feodal principles ; for, by the genuine and original
policy of that constitution, no female could ever succeed to a pro
per feud, inasmuch as females were incapable of performing those
military services, for the sake of which that system was establish
ed. But our law does not extend to a total exclusion of females.
as the Salic law, and others, where feuds were most strictly re

tained: it only postpones them to males: for though daughters
are excluded by sons, yet they succeed before any collateral re
lations.

III. A third rule, or canon of descent, is, that where there
are two or more males in equal degree, the eldest son shall inhe
rit ; but the females all together.
As if a man hath two sons, and two daughters, and dies ; his eldest

son shall alone succeed to his estate, in exclusion of the second
son and both the daughters; but if both the sons die without issue
before the father, the daughters shall both inherit the estate as

coparceners. Litt. � 5. Hale's C. L. 238. This rule is also of
feudal original, and arose from thence on the establishment of
that constitution in England, by William the Conqueror.
Yet we find, that socage estates frequently descended to all the

sons equally, so lately as when Glawvil wrote, in the reign of Hen
ry II. and it is mentioned in the Mirror, (c. 1. � 3.) as a part of
our ancient constitution, that knights' fees should descend to the
eldest son, and socage fees should be partible among male chil
dren. However, in Henry III.'s time, we find by Brae ton, (I. 2. c.
30, 31.) that socage lands, in imitation of lands in chivalry, had
almost entirely fallen into the right of succession by primogeni
ture, as the law now stands ; except in Kent, where they gloried
in the preservation of their ancient gavelkind tenure, of which a

principal branch was the joint inheritance of all the sons; and ex
cept in some particular manors and townships, where their local
customs continued the descent, sometimes to all, sometimes to
the youngest son only, or in other more singular methods of suc
cession.
As to the females, they are still left as they were by the ancient

law; for they were all equally incapable of performing any personal
service : and therefore one main reason for preferring the elde*t
ceasing, such preference would have been injurious to the rest:
and the other principal purpose, the prevention of the too minute
subdivision of estates, was left to be considered and provided
for by the lords, who had the disposal of these female heiresses
in marriage. However, the succession by primogeniture, even

among females, took place as to the inheritance of the crown;
wherein the necessity of a sole and determinate succession is as

great in the one sex as in the other. 1 Inst. 1 65. And the right of
sole succession, though not of primogeniture, was also established
with respect to female dignities and titles of honour. For if a
man holds an earldom to him and the heirs of his body, and dies,
leaving only daughters; the eldest shall not of course be countess,
but the dignity is in suspense or abeyance till the king shall declare
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ins pleasure ; for he being the fountain of honour, may confer it
on which of them he pleases. Ibid. See tit. Abeyance, Peers,
Parceners.

IV. A fourth rule, or canon of descent, is, that the lineal de
scendants, in infinitum, of any person deceased, shall represent their
ancestor ; that is, shall stand in the same place as the person him
self would have done, had he been living.
Thus the child, grandchild, or great-grandchild, (either male

or female,) of an eldest son, succeeds before a younger son, and so

in infinitum. Hale's H. C. L. 236, 237. And these representa
tives shall take neither more nor less, but just so much as their
principals would have done. As if there be two sisters, and one

dies, leaving six daughters ; and then the father of the two sisters
dies, without other issue; these six daughters shall take among
them exactly as much as their mother would have done, had she
been living ; that is, a moiety of the lands in coparcenary : so that,
upon partition made, if the land be divided into twelve parts, the
surviving sister shall have six parts, and her six nieces, one part
each.
This taking by representation is called succession in stirpes,

according to the roots : since all the branches inherit the same

share that their root, whom they represent, would have done.
So if the next heirs of aman be six nieces, three by one sister, two
by another, and one by a third ; his inheritance, by the laws of En

gland, is divided only into three parts, and distributed per stirpes,
thus; one third to the three eldest children, who represent one sis
ter, another third to the two who represent the second, and the re

maining third to the one child, who is the sole representative of
her mother.
This mode of representation is a necessary consequence of the

double preference given by our law, first to the male issue, and
next to the first-born among the males. For if all the children
of three sisters were to claim per capita, in their own right, as

next of kin to the ancestor, without any respect to the stocks from
whence they sprung, and those children were partly male and

partly female, then the eldest male among them would exclude
not only his own brethren and sisters, but all the issue of the
other two daughters, or else the law in this instance must be
inconsistent with itself, and depart from the preference which it
constantly gives to the males, and the first-born, among persons in

equal degree. Whereas, by dividing the inheritance according to

the roots, or stirpes, the rule of descent is kept uniform and

steady ; the issue of the eldest son excludes all other pretenders,
as the son himself (if living) would have done ; but the issue of
two daughters divide the inheritance between them, provided their
mothers (if living) would have done the same : and among these
several issues, or representatives of the respective roots, the
same preference to males, and the same right of primogeniture,
obtain, as would have obtained at the first among the roots them

selves, the sons or daughters of the deceased. As, 1. If a man

hath two sons, A. and B. and A. dies leaving two sons, and then
the grandfather dies ; now the eldest son of A. shall succeed to

the whole of his grandfather's estate : and if A. had left only two
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daughters, they should have succeeded also to equal moieties of
the whole, in exclusion ofB. and his issue. But, 2. If a man hath
only three daughters, C, D. and E., and C. dies leaving two sons,
D. leaving two daughters, and E. leaving a daughter and a son,
who is younger than his sister : here when the grandfather dies,
the eldest son of C. shall succeed to one third, in exclusion of the
younger ; and the two daughters of D. to another third in part
nership ; and the son of E. to the remaining third in exclusion of
his eldest sister. And the same right of representation, guided and
restrained by the same rules of descent, prevails downwards in
infinitum.
How far the two immediately preceding, and other cases in the

course of this title may be explained by the following scheme, the ;

student is left to determine. It may perhaps afford a hint for
statements in more complicated cases of descent. For regiriar
tables of consanguinity and descent, see 1 Inst, the Commenta*
ries; and Watkins's Treatise on Descent.

1. The Person dying seised.
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% 3
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3

First Son, -Second Son-

First Son Second Son.
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King John, however, who kept his nephew Arthur from the
throne, by disputing this right of representation, did all in his
power to abolishit throughout the realm. Hale's H. C. L. 217. 229.
But in the time of his son King Henry III. the rule was indispu
tably settled in the manner here laid down, Bract. I. 2. c. 30. � 2.
and so it has continued ever since. And thus much for lineal
descents.

V. A fifth rule is, that on failure of lineal descendants, or
issue of the person last seised, the inheritance shall descend to
his collateral relations, being of the blood of the first purchaser,
subject to the three preceding rules. Thus, if J. purchase land
and it descend to B. his son, who dies seised thereof without issue �

whoever succeeds to this inheritance, must be of the blood of A. the
first purchaser of this family. Co. Litt. 12. The first purchaser,
perquisitor, is he who first acquired the estate to his family, whether
the same was transferred to him by sale or by gift, or by any other
method except only that of descent.
This is a rule almost peculiar to our own laws, and those of a

similar feudal original ; and this rule or canon cannot otherwise
be accounted for than by recurring to feudal principles, which
did not originally permit the descent of lands to any but one of the
lineal descendants of the first purchaser, who in the case of a feudum
novum, or estate purchased by the ancestor himself, could only be
of his own offspring ; so that such estate could not descend even
to his brother. See this Diet. tit. Tenures I. 3.
But when the feudal rigour was in part abated, a method was

invented to let in the collateral relations of the grantee to the
inheritance, by granting him a feudum novum to hold ut feudum
antiquum; that is, with all the qualities annexed of a feud derived
from his ancestors ; and then the collateral relations were admit
ted to succeed even in infinitum, because they might have been
of the blood of, that is descended from, the first imaginary pur
chaser.
Of this nature, are all the grants of fee-simple estates of this

kingdom ; for there is now in the law of England, no such thing
as a grant of a feudum novum, to be held ut novum; unless in the
case of a fee-tail, and there this rule is strictly observed, and none

but the lineal descendants of the first donee (or purchaser) are

admitted; but every grant of lands in fee-simple, is with us a

feudum novum, to be held ut antiquum, as a feud whose antiquity
is indefinite: and therefore, the collateral kindred of the grantee,
or descendants from any of his lineal ancestors, by whom the lands
might possibly have been purchased, are capable of being called
to the inheritance. ,

Yet, when aD estate hath really descended in a course of inhe
ritance to the person last seised, the strict rule of the feudal law
is still observed; and none are admitted, but the heirs of those
through whom the inheritance hath passed; for all others have
demonstrably none of the blood of the first purchaser in them.
and therefore shall never succeed. As, if lands come to A. by
descent from his mother ; no relation of his father (as such) shall
ever be his heir of these lands; and vice versa, if they descended
from his father, no relation of his mother (as such) shall ever be ad-
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mitted thereto ; for his father's kindred have none of his mothers
blood, nor have his mother's relations any share of his father's
blood. And so, if the estate descended from his father's father,
the relations of his father's mother shall for the same reason

never be admitted, but only those of his father's father.
Hence the expression heir at law must always be used with re

ference to a specific estate : for if an only child has taken by de
scent an estate from his father, and another from his mother ;

upon his death without issue, these estates will descend to two

different persons. So also, if his two grandfathers and two grand
mothers had each an estate, which descended to his father or mo

ther, being only children, then these four estates will descend to

four different heirs. 2 Comm. 222. in n.

This then is the great and general principle, upon which the
law of collateral inheritances depends ; that, upon failure of issue
in the last proprietor, the estate shall descend to the blood of the
first purchaser ; or, that it shall result back to the heirs of the
body of that ancestor, from whom it either really has, or is sup
posed by fiction of law to have originally descended : according
to the rule laid down in the year books, M. 12 Edw. IV. 14. Fitz-

Herbert, Abr. t. Discent, 2. Brook. Ibid. 3S. and Hale's H. C. L.
243. " That he who would have been heir to the father of the de
ceased, (and of course to the mother, or any other real or supposed
purchasing ancestor) shall also be heir to the son ;" a maxim that
will hold universally, except in the case of a brother or sister of
the half blood, which exception (as we shall see hereafter) de

pends upon very special grounds.
A. seised in fee of a copyhold of inheritance by descent ex

parte matema, surrendered to the use of himself for life, remain
der to such person as he should by deed or will appoint, remain
der, in default of appointment, to himself in fee. Afterwards he

mortgaged and surrendered to the use of the mortgagee in fee,
who, on repayment, surrendered back to the mortgagor : It was

held that the line of descent was broken, and the estate descended
to the paternal heir. Hoe d. Harman v. Morgan, 7 Term Refi.
103. See Id. 105. that a feoffment and refeoffment break the
line of descent.

VI. A sixth rule, or canon is, that the collateral heir of the

person last seised, must be his next collateral kinsman of the
whole blood.

First, he must be his next collateral kinsman, either personally,
o\' jure refiresentationis ; which proximity is reckoned according to

the canonical degrees of consanguinity. Therefore, the brother

being in the first degree, he and his descendants shall exclude the
uncle and his issue, who is only in the second. And herein con

sists the true reason of the different methods of computing the

degrees of consanguinity, in the civil law on the one hand, and in
the canon and common laws on the other.
When the paternal and maternal lines are both admitted to the

inheritance, the most remote collateral kinsman in the paternal
line will inherit before the nearest in the maternal. So that the

expression that the collateral heir must be the next collateral kins-

1
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man, is qualified by the general rules of descent, which prefer the
male line to the female.
The designation of person, however, in seeking for the next of

kin, will come to exactly the same end, (though the degrees will
be differently numbered,) which ever method of computation we

suppose the law of England to use ; since the right of represent
ation of the parent by the issue, is allowed to prevail in infinitum.
Indeed it may be questioned how far the introduction of the com

putation of kindred, either by the canon or civil law, is of use in
the common law doctrine of descents.
This right of representation being established, the former part

of the present rule amounts to this ; that, on failure of issue of
the person last seised, the inheritance shall descend to the other

subsisting issue of his next immediate ancestor. Thus, if A. dies
without issue, his estate shall descend to his eldest brother, (if
more than one,) or his representatives ; he being lineally descend
ed from A.'s father, his next immediate ancestor. On failure of
brethren, or sisters, and their issue, it shall descend to the uncle
of A. the lineal descendant of his grandfather ; and so on in in

finitum.
The elder brother of the whole blood shall have land by descent,

purchased by a middle or younger brother, if such die without
issue ; for as to descents between brethren, the eldest is the most

worthy of blood to inherit to them as well as to the father. Litt. 3.
3 Rep. 40.
Here it must be observed, that the lineal ancestors though (ac

cording to the first rule) incapable themselves of succeeding to

the estate, because it is supposed to have already passed them, are
yet the common stocks from which the next successor must

spring. But though the common ancestor be thus the root of
the inheritance, yet it is not necessary to name him in making out

the pedigree or descent. For the descent between two brothers,
is held to be an immediate descent ; and therefore title may be
made by one brother, or his representatives, to or through another,
without mentioning their common father. 1 Sid. 196. 1 Ventr.
423. 1 Lev. 60. 12 Mod. 619.

The law takes no notice of the disability of the father in case

ef descent, but only of the immediate relation of brothers and
sisters, as to their estates ; so that the inability of the father doth
not hinder the descent between them : for example ; a man had
issue a son and a daughter, and was attainted of treason, and died ;
the son purchased lands and died without issue ; and it was ad

judged that notwithstanding the attainder of the father, the daugh
ter shall take by descent from her brother, because the descent be
tween them was immediate, and the law doth not regard the disa
bility of the father. 4 Leon. 5. See 4 Rep. 31. 124.
Where a person seised of lands, hath issue two daughters, if one

ef them commits felony, after the father's death, both daughters
being alive, a moiety shall descend to one daughter, and the other
shall escheat. Co. Litt. 163.

But, secondly, the heir need not be the nearest kinsman abso

lutely, but only sub modo ; that is, he must be the nearest kinsman
of the whole blood ; for, if there be a much nearer kinsman of the

half blood, a distant kinsman of the whole shall be admitted, and
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the other entirely excluded : nay, the estate shall escheat to the
lord, sooner than the half blood shall inherit.
A kinsman of the whole blood is he that is derived, not only

from the same ancestor, but from the same coufile of ancestors.
For, as every man's own blood is compounded of the bloods of his

respective ancestors, he is only properly of the whole or entire
blood with another, who hath (so far as the distance of degrees
will permit) all the same ingredients in the composition of his
blood that the other hath. Thus the blood of A. being composed
of those of his father and his mother, therefore his brother being
from both the same parents hath entirely the same blood with A;
or, in other words, he is his brother of the whole blood. But if,
after the death of A.'s father, his mother had married a second hus

band, and had issue by him; the blood of his issue, being com

pounded of the blood of A.'s mother only, on the one part, but of
that of the second husband, on the other part, it hath therefore only
half the same ingredients with that of A. himself; so that such
Issue is only A.'s brother of the half blood ; and for that reason

they shall never inherit to each other. So also if the father has
two sons, A. and B. by different venters, or wives ; these two breth
ren are not brethren of the whole blood, and therefore shall never
inherit to each other, but the estate shall rather escheat to the
lord. Nay, even if the father dies, and his lands descend to his
eldest son A. who enters thereon, and dies seised without issue,
still B. shall not be heir to this estate, because he is only of the
half blood to A. the person last seised : but it shall descend to a

sister (if any) of the whole blood to A. ; for in such cases the maxim
is, that fiossessio fratris facit sororem esse haredem, the seisin or

possession of the brother makes the sister to be heir. Yet, had A.
died wit/Tout entry, then B. might have inherited ; not as heir to
A. his half brother, but as heir to their common father, who was

the person last actually seised. Hale's H. C. L. 238.
Of some inheritances there cannot be a seisin, or fiossessio fratris :

as if the eldest brother dies before a presentation to an advowson,
it will descend to the half brother, as heir to the person last seised,
and not to the sister of the whole blood. 1 Burr. Be. 11. So of
reversions, remainders, and executory devises, there can be no

seisin or fiossessio fratris ; and if they are reserved or granted to

A. and his heirs, he who is heir to A. when they come into pos
session, is entitled to them by descent ; that is, the person who
would have been heir to A. if A. had lived so long, and had then
died actually seised. 2 Wood. 256. Fearne, 448. 2 Wils. 29. and
see further, this title ad fnem, relative to the descent of reversions,
ifc. But though a fiossessio fratris cannot properly be of a re

mainder or reversion expectant upon an estate of freehold, yet by
the exertion of certain acts of ownership, as by granting them
over for term of life, a fiossessio fratris of them may be made.
8 Refi. 35. b. 1 List. 15. a. 191. b. There can be no fiossessio
fratris of an estate tail ; nor of honorary dignities ; nor of the
descent of the crown, and its possessions ; nor of a mere right.
See Watkins on Descents, c. 1. � 4. and the authorities there cited.
That the rule of fiossessio fratris does not apply to estates tail.

nor even to inheritances in fee-simple, without an actual posse�
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tsion of the brother of the whole blood, see Doe, d. Gregory, v.
Whichelo, 8 Term Refi. 211. �

The total exclusion of the half blood from the inheritance being
almost peculiar to our own law, is looked upon as a strange hard

ship by such as are unacquainted with the reasons on which it is

grounded. But these censures arise from a misapprehension of
the rule, which is not so much to be considered in the light of a
rule of descent as of a rule of evidence ; an auxiliary rule, to
carry a former into execution.
To illustrate this rule by example : let there be A. and B.

brothers, by the same father and mother, and C. another son, of
the same mother by a second husband. Now if A. dies seised of
lands, but it is uncertain whether they descended to him from his
father or mother ; in this case his brother B. of the whole blood,
is qualified to be his heir ; for he is sure to be in the line of de
scent from the first purchaser, whether it were the line of the fa
ther or mother. But if B. should die before A. without issue, C.
the brother of the half blood, is utterly incapable of being heir ; for
he cannot prove his descent from the first purchaser, who is un

known ; nor has he that fair probability which the law admits as

presumptive evidence, since he is to the full as likely not to be de
scended from the line of the first purchaser, as to be descended :

and therefore the inheritance shall go to the nearest relation pos
sessed of this presumptive proof, the whole blood.

And, as this is the case in feudis antiquis, where there really did
exist a purchasing ancestor, who is forgotten, it is also the case in

feudis novis held ut antiquis, where the purchasing ancestor is

merely ideal, and never existed, but only in fiction of law. Of
this nature are all grants of lands in fee-simple at this day, which
are inheritable as if they descended from some uncertain, indefinite
ancestor, and therefore, any of the collateral kindred of the real
modern purchaser (and not his own offspring only) may inherit
them, provided they be of the whole blood ; for all such are, in

judgment of law, likely enough to be derived from this indefinite
ancestor : but those of the half blood are excluded for want of the
same probability. Nor should this be thought hard, that a brother
of the purchaser, though only of the half blood, must thus be dis
inherited, and a more remote relation of the whole blood admitted,
merely upon a supposition and fiction of law ; since it is only upon
a like supposition and fiction, that brethren of purchasers (whether
of the whole or half blood) are entitled to inherit at all.
This rule, as to the exclusion of the half blood, is certainly a

very fine spun and subtle nicety : but, considering the principles
upon which our law is founded, it is not an injustice, nor always a

hardship ; since even the succession of the whole blood was ori

ginally a beneficial indulgence rather than a strict right of colla
terals : and though that indulgence is- net extended to the demi
kindred, yet they are rarely abridged of any right which they could
possibly have enjoyed before. See this Diet. tit. Tenures III. 5.
The doctrine of the whole blood was calculated to supply the fre
quent impossibility of proving a descent from the first purchaser ;
without some proof of which (according to our fundamental maxim)
there can be no inheritance allowed cf. And this purpose it an-

Voi,. II. L 1
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swers, for the most part, effectually enough. It seems, however,
that in some instances, the practice is carried farther than the

principle upon which it goes will warrant. It is more especially
overstrained, when a man has two sons by different venters, and
the estate, on his death, descends from him to the eldest, who en

ters, and dies without issue ; in which case the younger son can

not inherit this estate, because he is not of the whole blood to the
last proprietor. This, it must be owned, carries a hardship with
it, even upon feudal principles : for the rule was introduced only
to supply the proof of a descent from the first purchaser ; but

here, as this estate notoriously descended from the father, and as

both the brothers confessedly sprung from him, it is demonstrable,
that the half brother must be of the blood of the first purchaser.
who was either the father, or some of the father's ancestors.

It is moreover worthy of observation, that the crown (which is
the highest inheritance in the nation) may descend to the half
blood of the preceding sovereign; Plowd. 245. Co. Litt. 15. so

that it be the blood of the first monarch, purchaser or (in the feu
dal language) conqueror, conguaestor, of the reigning family. Thus
it actually did descend from King Edward VI. to Queen Mary,
and from her to Queen Elizabeth, who were respectively of the
half blood to each other. For, the royal pedigree being always a

matter of sufficient notoriety, there is no occasion to call in the aid
of this presumptive rule of evidence, to render probable the descent
from the royal stock, which was formerly King William the Nor

man, and is now (by stat. 12 Wm. HI. c. 2.) the princess Sophia of
Hanover. Hence also it is, that in estates tail, where the pedi
gree from the first donee must be strictly proved, half blood is no

impediment to the descent. Litt. � 14, 15. because when the lin
eage is clearly made out, there is no need of this auxiliary proof.
Also in titles of honour, half blood is no impediment to the de
scent ; but a title can only be transmitted to those who are descend
ed from the first person ennobled. 1 Inst. 15. See this Diet. tit.
Peers. How far it might be desirable to amend the law of descents
in one or two instances, and ordain that the half blood might al

ways inherit, where the estate notoriously descended from its own

proper ancestor, and, in cases of new" purchased lands, or uncertain
descents, should never be excluded by the whole blood in a remoter

degree ; or how far a private inconvenience should be still submit
ted to, rather than a long established rule should be shaken, is for
the legislature to determine. See further, 2 Comm. 233, in n.

The rule then, together with its illustration, amounts to this ;

that in order to keep the estate of A. as nearly as possible in the
line of his purchasing ancestor, it must descend to the issue of
the nearest couple of ancestors that have left descendants behind
them ; because the descendants of one ancestor only are not so

likely to be in the line of that purchasing ancestor, as those who
are descended from both.
In order then to avoid the confusion and uncertainty that might

arise between the several stocks wherein the purchasing ancestor

may be sought for, another qualification is requisite, besides the
proximity and entirety ; which is that of dignity, or worthiness, of
blood. For,
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VII. The seventh and last rule or canon is, that in collateral
inheritances the male stocks shall be preferred to the female ; (that
is, kindred derived from the blood of the male ancestors, however
remote, shall be admitted before those of the blood of the female,
however near ;) unless where the lands have, in fact, descended
from a female.
Thus the relations on the father's side are admitted in infinitum,

before those on the mother's side are admitted at all. Litt. � 4.
And the relations of the father's father, before those of the father's
mother, and so on. This rule seems to have been established in
order to effectuate and carry into execution the fifth rule, or prin
cipal canon of collateral inheritance, before laid down ; that every
heir must be of the blood of the first purchaser.
That this was the true foundation of the preference of the agnati

or male stocks, in our law, will further appear, if we consider, that,
whenever the lands have notoriously descended to a man from his
mother's side, this rule is totally reversed ; and no relation of his

by the father's side, as such, can ever be admitted to them : be
cause he cannot possibly be of the blood of the first purchaser.
And so, e converso, if the lands descended from the father's side,
no relation of the mother, as such, shall ever inherit. 1 Inst. 14.
See Watkins on Descents, c. 5.
But it has been resolved, that a fine and render of lands, claimed

by a party as heir at law ex parte materna, will alter the quality of
the estate : so that it shall descend to the heir ex parte paterna.
6 Rep. 63. Carth. 141.
Also if a man seised of land, as heir of the part of his mother,

make a feoffment and take back an estate to him and his heirs ;

this, as a purchase, alters the descent, and if he die without issue,
the heir of the part of the father shall inherit it. Co. Litt. 12.

The short result of all the above rules and explanations is, that
when a man (A.) dies seised of an estate in fee-simple, it shall,
J. In the first place, descend to his eldest son and heir, or his issue.
�2. If his line be extinct, then to the second or other sons of A.

respectively, in order of birth, or their issue ; the issue of an elder
brother being still preferred to the person of a younger, that is to

say, the children of the second son, to the third son himself, and so

on.�3. In default of sons, or their issue, then to all the daughters
of A. together, or their issue. See ante, III. IV.�4. On failure of
descendants from A. himself, then to the issue of his father and
mother ; the eldest brother of the whole blood, or his issue ; or on
failure of them, the other whole brothers of A. respectively in or

der of birth, or their issue ; or on failure of them, the sisters of A.
of the whole blood respectively, or their issue.�5. On failure of
descendants from the father and mother of A. then to the issue of
his grandfather and grandmother by the father's side; still tracing
the line of relationship on the father's side, till it entirely fails;
when, and not before, recourse must be had to the relations of his
mother in the same regular successive order as in the paternal
line. See more fully and accurately, 2 Comm. c. 14. p. 200�240.

on the whole of this subject, which in some points seems at first

inextricably intricate, but will soon unfold itself to the researches
of the diligent student ; who, to understand many parts of it, should
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be intimately acquainted with the law of Tenures. See that tit. ux
this Diet.
As to the descent of reversions and remainders expectant

upon estates of freehold, see Watkins's Essay on the Law ofDescents, .

(1793,) from whence some cursory observations have already been

adopted, and the following extract from which, on this part of the
subject, may be desen ing attention.
" The principles which apply to the descent of an estate in pos

session do not apply to the descent of an estate in remainder or re
version, expectant on an estate of freehold, but they apply when
the particular estate is only for years ; a tenant for years being con

sidered merely as the bailiffof the freeholder, and to hold the pos
session for him. 1 List. 239. b. n. 2.
" When a reversion or remainder, expectant upon an estate of

freehold, continues in a course of descent, without certain acts of

ownership exerted, such reversion, &c. still continually devolves,
on the death of each particular heir, to the person who can then
make himself heir to the donor or purchaser; without any regard
to the very heir of the precedent person who succeeded to it by
descent ; till when the particular estate is determined, it ultimate
ly vests in possession in him, who at such determination, is the

right heir of such donor, purchaser, or original remainder-man.
For as there was no intermediate person actually seised of such re

version or remainder, no one could be the mean of turning its de

scent, and becoming a new stock or terminus ; but such stock must

yet be the donor, purchaser or remainder-man, and must so con

tinue (if no alienation be made) till such estate shall become vest

ed in possession ; and, consequently, it will be absolutely necessary
to prove, on every devolution, a descent, not from the immediate
predecessor who took by descent, (for with him, as such, in this
case, there is nothing to do,) but from the donor, purchaser, or

original remainder-man. Whoever, therefore, can make himself
heir to such donor, &c. will be entitled to the inheritance in re

version or remainder, though expectant ; but yet not so as to be

capable of transmitting it to his own right heirs, (as such,) except
by granting it over; till it becomes vested in possession, by the de
termination of the particular estate which supported it, or where
on it was expectant, (when it would cease to be a reversion or re-"

xnainder,) in him who should be, at that time, the right heir of the
donor, &c. which person would then become the stock of descent,
and him from whom the future pedigree must run on his obtain
ing an actual seisin of it. See Eearne's Canting. Rem. 449. (3d edit.)
Co. Litt. 11 b. 14. a. 15. a. 3 Co. 42. Cro. Car. 411, 412. 8 Co. 96. a.
1 Co. 95. 99. Plowd. 56. 1 1 3. 585, 589. Brooke's Descent, 2 &58. Done,
5 8c 21. Scire Fac. 126. Cro. Eliz. 334,335. Dyer, I29.pl. 63. See 2
Com. Dig. tit. Copyhold, (K. 11.) Descent, (C. 2.) Robinson on

Gavelk. Appendix, dutch. 215. 1 Vez. 174.
" So also with respect to contingencies and executory devises.��

Thus on a devise to G. in fee ; but if he happened to die under the
age of twenty-one years, leaving no issue, then to P. in fee ; after
the decease of the testator, P. died in the life-time of G. who af
terwards died under the age of twenty-one, and without issue ; it
was held, that the lands vested in P.'s heir at law, upon the hap-
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pening of the contingency, (viz. on the death of G. under age, and
without issue,) but that the interest, while it was contingent, did
not so attach in G. who was heir at law to P. on his decease, as

to carry it, on his death, to his heir at law, who was not heir at law
to P. but that it vested in that person who was heir at law to P.

(the first purchaser) at the time of the contingency happening. See
2 Wils. 29. Goodright and Searle ; and cited also in Pearne on Cont.
Pern. 448. (3d edit.) And see Cro. Car. 410. 413. Hobart, 33. Plowd.
485. 489. 3 Com. Dig. tit. Descent, (C. 2.)"

See ante, VI.�See further, as to other points concerning the

doctrine of descents, and points involved therewith, tit. Estate,
Heir, Limitation, Remainder, Executory Devise, isfc.
Descent of crown lands, See tit. Descent, King.
Descent of dignities, See Ut. Descent, Peer.
DESCRIPTION, description] In deeds and grants there must

be a certain description of the lands granted, the places where the
lands lie, and of the persons to whom granted, &c. to make them

good. But wills are more favoured than grants as to those descrip
tions : and awrong description of the person will not make a devise
void, if there be otherwise a sufficient certainty what person was

Intended by the testator. 1 JVels. Abr. 647.
Where a first description of land, &x. is false, though the second

Is true, a deed will be void : contra, if the first be true, and the
second false. See 3 Rep. 2, 3. 8. 10. 28. 33, 34. &c. See tit. Deed,
Will.
DESERTION from the army, See tit. Courts Martial.
DE SON TORT DEMESNE, See De injuria suapropria ; and

tit. Trespass, Pleading.
DESPITUS, A contemptible person. Fleta, lib. 4. cap. 5. par. 4.
DESUBITO, To weary a person with continual barkings, and

then to bite ; which is provided against by old laws. Leg. Alured.
26.
DETACHIARE, to seize or to take into custody another per

son's goods, &c. by attachment or other course of law. Cowel.
DETAINER, See tit. Forcible Entry and Detainer.
DETERMINATION OF WILL, See tit. Estate at Will.

DETINET, See Debet et Detinet.
DETINUE, detinendo.~\ In the common law is like actio defio-

rdti in the civil law; and is a writ which lies against him, who
having goods or chattels delivered to keep, refuses to redeliver
them. In this action of detinue it is necessary to ascertain the

thing detained in such a manner as that it may be specifically
known and recovered. Therefore it cannot be brought for money,
corn or the like, for that cannot be known from other money or

corn ; unless it be in a bag or a sack, for then it may be distin-
guishably marked. In order therefore to ground an action of de
tinue, which is only for the detaining, these points are necessary :

see 1 Inst. 286. 1. That the defendant came lawfully into posses
sion of the goods, as either by delivery to him, or by finding them.
fJBut if the goods are alleged to have come to the defendant by
finding, it is sufficient for the plaintiff to prove that the goods came
to the defendant by wrong; at least unless the finding be traversed.
Miles v. Graham, JVew. Rep. CP. 141.]�2. That the plaintiff have
a property.�3. That the goods themselves be of some value.�4,
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That they be ascertained in point of identity. Upon this the jury
if they find for the plaintiff, assess the several values of the severa.

parcels detained, and also damages for the detention. And the

judgment is conditional ; that the plaintiff recover the said goods ;
or, if they cannot be had, their respective values, and also the da
mages for detaining them. Co. Ent. 170. Cro. Jac. 681.
There is one disadvantage which attends this action, viz. that

the defendant is herein permitted to wage his law ; (that is, to ex

culpate himself by oath ; see tit. Wager ofLaw ,�) and thereby de
feat the plaintiff of his remedy ; which privilege in this case is
grounded on the confidence originally reposed in the bailee by the
bailor, in the borrower by the lender, or the like : from whence
arose a strong presumptive evidence, that in the plaintiff's own

opinion, the defendant was worthy of credit. See 1 Inst. 295.
For this and other reasons the action of detinue is now much

disused, and has given place to the action of trover. See tit. Trover j
and also tit. Bailment.
The following cases on the subject of detinue, may prove matter

of use as well as of curiosity, and see further, Finer, tit. Detinue,
and Bull. MP. 49�51.
Detinue may be brought for a piece of gold, of the price of 21.s.

though not for 21s. in money; for here is a demand of a certain

particular piece. Bull. M. P. 50.
If a man, receiving money from a banker, put part thereof into his

bag, and while he is telling the rest, the bag is stolen, no action of
detinue, ifc. lies ; because by putting up the money, he had appro
priated it to his own use. Comb. 475. A man lends a sum of
money to another, detinue lies not for it, but debt : but if A. bar

gains and sells goods to B. upon condition to be void if A. pays
B. a certain sum of money at a day ; now if A. pays the money, he
may have detinue against B. for the goods, though they came not
to the hands ofB. by bailment, but by bargain and sale. Cro. Eliz.
867. 2 Danv. 510.
If a man delivers goods to A. to deliver to B., B. may have de

tinue, for the property is in him : and where he delivers them to

B. and after grants them to D. lie shall not have detinue after
the grant, but the grantee shall have it. Yelv. 241. 1 Bulst. 69.
When goods are delivered to one, and he delivers them over to

another, action of detinue may be had against the second person,
and if he delivers them to one that has a right thereto, yet it is
said he is chargeable : also if a person to whom a thing is deli
vered dieth, detinue lieth against his executors, Sec. or against any
person to whom a.thing comes. 2 Danv. Abr. 511.
A man may have a general detinue against another that finds his

goods : though if I deliver any thing to A. to redeliver, and he
loses it, if B. finds it and delivers it to C. who has a right to the
same, he is not chargeable to me in detinue, because he is not

privy to my delivery. 7 Hen. VI. 22. 9 Hen. VI. 58.
In actions of detinue, the thing must be once in the possession

of the defendant ; which possession is not to be altered by act of
law, as seizure, Sec. And the nature of the thing must continue,
without alteration, to entitle one to this action. Fitz. M. B. 138.
If I find goods, and before the owner brings his action, I sell them ;
or they are recovered out of my hands upon an execution, or out-

1
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lawry against the owner, 8cc. he cannot have detinue against me.

12 Ediv. IV. 8. 27 Hen. VIII. 13. But action of detinue will lie

against him that finds goods, if they are wasted- by wilful negli
gence. Doct. if Stud. 129.

A man buys cloth or other things of another, on a good and per
fect contract; if the seller keeps the things bought, detinue lieth.

Dyer, 30. 203. Where one takes my goods into his custody to
keep them for me, and refuses to restore them ; although he have
nothing for the keeping of them, this action will lie. 4 Refi. 84.
29 Ass.pl. 28. If I deliver to one a trunk that is locked, with things
in it, and keep the key myself, and something be taken out of it,
writ of detinue lieth not for this : but if the trunk, and all that is in
it, be taken away, there it lies. 1 1 Rep. 89. 4 Ediv. III.
This action will not lie where a man delivers goods to me, and

I bid him take them again, if he refuses to do it; or where one

takes my goods or cattle by wrong, as a trespasser ; or by way of
distress for rent or as damage-feasant, Sec. Nor for a horse sick,
when it is taken or lent; if he dies of that sickness. Bro. Detin.
242. 43 Ediv. III. 21. 21 Ediv. IV. And if it be a ring that is
delivered to another, and he breaks it, it is doubted whether ac

tion of detinue may lie ; because the thing is altered, and cannot

be returned as it was: but action on the case lieth. And, although
where goods are found and sold, Sec. detinue lies not ; yet action
upon the case of trover and conversion may be brought. 12 Ediv.
IV. 8. 18 Edw. IV. 22.
Detinue of Charters. A man may have detinue for deeds

and charters concerning land ; but if they concern the freehold, it
must be in C. B. and no other court. Action of detinue lies for
charters which make the title of lands ; and the heir may have a

detinue of charters, although he hath not the land : if my father
be disseised, and dieth, I shall have detinue for charters, not

withstanding I have not the land ; but the executors shall not
have the action for them. New Nat. Brev. 308. If a man keep
ray charters from me, concerning the inheritance of my land, and
I know the certainty of them, and the land ; or if they be in a

chest locked, Sec. and I know not their certainty, I may recover

them by this writ : so where lands are given to me and J. S. and
my heirs, and he dies, if another gets the deeds, and if tenant in tail
give away the deed of entail, and then die, his issue may bring a

writ of detinue of charters. Co. Litt. 286. 1 Rep. 2. Fitz.N.B. 138.
But if the tenant in fee-simple do give away his deeds of the land,
his heir may not have this action; and in case a woman great with
child by her deceased husband, keeps the charters from his daugh
ter and heir that concern the land, during the time she is with
child, this writ will not lie against her. 41 F.dw. III. 11.
Detinue was brought for a deed, and the plaintiff had a verdict,

that the defendant detained the deed, and the jury gave 20/. dama
ges, but did not find the value of the deed ; and then there issued
out a distringas to deliver the deed, or the value, and afterwards
a writ of inquiry was awarded for the value: whereupon the
jury found a different value from what the first verdict found ;
and it was adjudged good. Raym. 124. 1 Nels.Abr. 649. In de
tinue of charters, if the issue be upon the detinue, and it is found
that the defendant hath burnt the charters, the judgment shall not
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be to recover the charters, which it appears cannot be had ; but it
is said it shall be for the plaintiff to recover the land in damages.
2 Roll. Mr. 101. 2 Danv. Abr. 511. For detaining of deeds and
charters concerning the inheritance of lands, or an indenture of
lease, the defendant shall not wage his law, as he may in a com

mon action of detinue. 1 Inst. 295.
Detinue of Goods in Frank-marriage, Is on a divorce

between a man and his wife ; after which, the wife shall have this
writ of detinue for the goods given with her in marriage. Mich.
35 Edw. I. JVew JVat. Brev. 308.
DETRACTARI, To be torn in pieces with horses. Apostate,

sacrilegi, et hujusmodi detractari debent et comburi. Fleta, lib. 1.

cap. 37. But we know not, now, of any such punishment by out

laws.
DETUNICARE, To discover or lay open to the world. Matth.

Westm. 1240.

DEVADIATUS, Is where an offender is without sureties or

pledges. Domesday.
DEVASTAVIT ; or DEVASTAVERUNT BONA TESTA-

TORIS. A writ that lies against executors or administrators,
for paying debts upon simple contract, before debts on bonds and
specialties, &c. for in this case they are liable to action, as if they
had squandered away, or wasted the goods of the deceased, or

converted them to their own use : and are compellable to pay such
debts by specialty out of their own goods, to the value of what

they so paid illegally. Dyer, 232. But if an executor pays debts

upon simple contract, before he hath any notice of bonds, it is
no devastavit; and regularly this notice is by an action commenced

against him, for the law doth not oblige him to take notice of it
himself, nor of a judgment against his testator, because he is'
not privy to acts done either by or against him. 1 Plod. 175. 1

Lev. 215.
Where an executor payeth legacies before debts, and hath not

sufficient to pay both, it is a devastavit. Also where an executor

sells the testator's goods at an undervalue, it is a devastavit ?
but this is understood where the sale is fraudulent ; for if more
money could not be had, it is otherwise. Keilw. 59. 1 JVels. Abr.
649. - Executors keeping the goods of the deceased in their hands,
and not paying the testator's debts ; or selling them, and not pay
ing of debts, &x. or not observing the law which directs them in
the management thereof; or doing any thing by negligence or

fraud, whereby the estate of the deceased is misemployed, are guilty
off a devastavit, or waste ; and they shall be charged for so much
de bonis propriis, as if for their own debt. 8 Rep. 133. But the
fraud or negligence of one executor is not chargeable on the rest,
where there are several executors. 1 Roll. Abr. 929.

By the stat. 30 Car. II. c. 7. it is enacted, that if an executor
de son tort wastes the goods, and dies, his executors shall be lia
ble in the same manner as their testator would have been, if he
had been living. And it has been since adjudged, that a rightful
executor, who wastes the goods of the testator, is in effect an ex

ecutor de son tort for abusing his trust. 3 Mod. 113. And his
executor or administrator is made liable to a devastavit, by stat. 4-

and 5 W. If M. c. 24. which statute makes the stat. 30 Car. II.
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i, 7. perpetual. S,ee further, this Dictionary, tit. Executor, V. 1

VI. 2.
DEVENERUNT, A writ heretofore directed to the escheatoi

on the death of the heir of the king's tenant under age and in cus

tody, commanding the escheator, that by the oaths of good and law
ful men he inquire what lands and tenements by the death of the
tenant came to the king. Dyer, 360. This writ is now disused ;
but see stat. 14 Car. II. c. 11. for preventing frauds and abuses in
his majesty's customs.

DEVEST, devestire.] Is opposite to invest. As to invest sig
nifies to deliver the possession of any thing to another ; so to de
vest signifieth to take it away. Feud. lib. 1. cap. 7.

DEVISE, from the Fr. deviser, to divide or sort into parcels.]
A gift of lands, &c. by a last will and testament. The giver is
called the devisor; and he to whom the lands are given, the devi
see. A devise in writing is, in construction of law, no deed ; but
an instrument by which lands are conveyed.
To Devise, is to give by will.
The word was formerly, particularly applied to bequests of land ;

but is now generally used for the gift of any legacies whatever.
For the law relating to devises, as well of real as personal

estates, see fully, this Diet, tit. Will. As to executory devises,
see tit. Executory Devise, Estate, Limitation, Remainder.
DEVOIRES of CALEIS, Fr. devoir, duty.] The customs due

to the king, for merchandise brought into, or carried out of Calais,
when our staple remained there. See stats. 34 Ediv. I. c. 18,
2 Rich. II. st, 1. c. 3.

DEXTRARIUS, One at the right hand of another. And the
word dextrarios has been used for light horses, or horses for the
great saddle ; from the Fr. destrier, a horse for service.
DEXTRAS DARE, Shaking of hands in token of friendship ;

or a man's giving up himself to the power of another person.
Walsingh. p. 332.

DIARIUM, Is taken for daily food ; or as much as will suffice
for the day. Du Cange.
DIASPERATUS, Stained with many colours. Mon. torn. 3. p.

314.
DICA, A tally for accounts, by number of taillees, cuts or notches.

Lib. Rub. Scaccar.fol. 30.

DICKAR, or DICKER of LEATHER, A quantity consisting
of ten hides, by which leather is bought and sold. Vide stat. 5 1
Hen. III. st. 1. There are also dickers of iron containing ten bars
to the dicker. This word is thought to come from the Greek
dekas, which signifies ten. Domesday.
DICTORES and DICTUM. Th| one signifies an arbitrator ;

and the other the arbitrament. Malms, p. 348.
DICTUM DE KENELWORTH, An edict, award, act or sta

tute, made for composing differences between King Henry the
third and his barons and others, who had been in arms against him:
so called, because it was made at Kenelworth in Warwickshire,
anno 5 1 Hen. III.
DIEM CLAUSIT. EXTREMUM, A writ which issued out of

the court of chancery to the escheator of the county, upon the death
of any of the king's tenants in capite, to inquire by a jury of what
Vol. II. M m
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lands he died seised, and of what value, and who was the next

heir to him. This writ to be granted at the suit of the next heir,
&c. for upon that, when the heir came of age, he was to sue livery
of his lands out of the king's hands. Fitz. JY. B. 251.

DIES, See Day.
DIES DATUS, Is a day or time of respite given to the defend

ant in a suit by the court. Broke. See Day.
DIES MARCH1/E, Was the day of congress, or meeting, of

the English and Scotch, appointed annually to be held on the
marches or borders, to adjust all differences between them, and

preserve the articles of peace. Tho. Walsingham, in Bieh. II.
307.

DiETA, A day's journey. Fieta, lib. 4. c. 28. Bracton, lib. 3.
tract. 2. c. 16.

DIET, conventual] A legislative assembly; as the diet of the
%m ire, of Batisbori, ifc. See this Diet. tit. Parliament, IVittenage-
mote.

DIEU ET MON DROIT, God and my right , the motto of the
royal amis, intimating, .h it the king of England holds his empire
of none hut God ; first given by King Rich. I.
DIEU SON ACT, Are words often used in our old law : and

it is a maxim in law, Tiiat the act of God, or inevitable accident,
shall prejudice no man. Therefore, if a house be blown down
by tempest- thunder or lightning, the lessee or tenant for life or

years, shaii be � xcused in waste : likewise, he hath by the law a

special interest to take timber to build the house again for his
habitation. 4 Refi. 63. 1 1 Refi. 82. So when the condition of a
bond consists of two parts in the disjunctive, and both are possible
at the lime of the obligation made, and afterwards one of them
becomes impossible by the act of God, the obligor is not bound to

perform the other part. 5 R fi 22. And where a person is bound
to appear in court, at a certain day, if before the day he dieth, the
obligation is saved, kc. See particularly relative to this term,
tit. Bailment, Carrier.
D1IF -\CERE, To destroy: and diffactio is a maiming any one.

Leg. Hen. I. r. 64. 92.

DIFFORC1ARE RECTUM, To take away, or deny justice.
Mat. Pans, anno 1164.

DIGEST, The book of pandects of the civil law; which hath
its name from its containing Legalia firacefita excellenter Digesta.
Du Cange S>-e tit. Civil Law.
DIGNITY, dignitas.~\ Signifies honour and authority; reputa

tion, &c. And dignity may be divided into superior and inferior:
as the titles of duke, earl, baron, &c are the highest names of dig
nity; and those of baronet, knight, Serjeant at law, &c. the lowest.

Nobility only can give so high a name of dignity, as to supply
the wai t of a surname in legal proceedings: and as the omission
of a name of dignity may be pleaded in abatement of a writ, &c.
so it may be where a peer, who has more than one name of dig
nity, is not named by the most noble. See tit. Abatement. No

temporal dignity of any foreign nation can give a man a higher
title here than that of esquire. 2 Inst. 667. See tit. Addition,
Descmt, Peer.

DIGNITY ECCLESIASTICAL, dignitas ecclesiasticalis.] Is
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defined by the canonists to be administratio cum jurisdictione et po-
testate aliqua conjuncta; of which there are several examples in

Buarenus, de Sacris Ecctes. &c. lib. 2. c. 6. Dignilates ecclesias

tics, are mentioned in the stat. 26 Hen. VIII. c. 31. k 32. And of
church dignities, Cambden in his tritannia, p. 161. reckons in En

gland 544.

DIGNITARIES, dignitarii.] Those who are advanced to any
dignity ecclesiastical ; as a bishop, dean, archdeacon, prebendary,
&c. But there are simple prebendaries, without cure or jurisdic
tion, which are not dignitaries. 3 Inst. 155.

DIKES, See Fens, Navigation, Powdike.

DILAPIDATION, dilapidation] Is where an incumbent on a

church living suffers the parsonage-house or cut-houses to fall
down, or be in decay for want of necessary reparation : or it is
the pulling down or destroying any of the houses or buildings,
belonging to a spiritual living, or destroying of the woods, trees,
kc. appertaining to the same ; for it is said to extend to the com

mitting or suffering any wilful waste, in or upon the inheritance
of the church. Deggs's Pars. Couns. 89. It is the interest of the
church in general to preserve what belongs to it for the benefit of
the successors ; and the old canons, and our own provincial con
stitutions, require the clergy sufficiently to repair the houses be

longing to their benefices; which, if they neglect or refuse to do,
the bishop may sequester the profits of the benefice for that pur
pose, kc. Rights Clerg. 143. And by the canon law, dilapida
tions are made a debt, which is to be satisfied out of the profits of
the church ; but the common law prefers debt on contracts, kc.
before debt for dilapidations. Hem. 136.
The prosecution in these cases may be brought either against

the incumbent himself, or against his executors or administrators ;
and the executor or administrator of him in whose time it was done
or suffered, must make amends to the successor: and if the pro
ceedings are against the incumbent, then they ought to be in the

spiritual court. That�court may also proceed against an executor,
or the successor may have an action of the case or debt at the
common law, in which action he shall recover damages in pro
portion to the dilapidations. 1 JVels. Abr. 656." Pars. Couns. 97,
98. Carter, 224. 3 Lev. 268.
It is also said to be good cause of deprivation, if the bishop,

parson, vicar, or other ecclesiastical person dilapidates the build
ings, or cuts down timber growing on the patrimony of the church
unless for necessary repairs. 1 Roll. Rep. 86. 11 Rtp. 98. Godb.
259. And that a writ of prohibition will also lie against him in
the courts of common law. 3 Bulst. 158. 1 Roll. Rep. 335.

By stat. 13 Eliz. c. 10. If any parson, ifc. shall make a gift of
his goods and personal estate to defraud his successor of his reme

dy ior dilapidations, such successor may have the same remedy in
the spiritual court against the person to whom such gift is made,
as he might have against the executors of the deceased parson.
And by stat. 14 Eliz. c. 11. money recovered for dilapidations, is to
be employed in the reparations of the same houses suffered to be
in decay, or the party recovering shall forfeit double the value of
what he receives to the king.
If a parson suffers dilapidations, and afterwards takes another
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benefice, whereby his former benefice becomes void, his success
sor may have an action against him, and declare that by the cus

tom of the kingdom he ought to pay him so much money as

shall be sufficient to repair the dilapidations. 3 Lev. 268. In
case a parson comes to a living, the buildings whereof are in decay
by dilapidations, and his predecessor did not leave a sufficient
personal estate to repair them, so that he is without remedy, he is
to have the defects surveyed by workmen, and attested under
their hands in the presence of witnesses, which may be a means

to secure him from the encumbrance brought upon him by the
fault of his predecessor. Country Parson's Companion, 60.
An action on the case for dilapidations of a prebendal house

may be maintained by a succeeding prebendary against his pre
decessor : but when by the statutes of the church the materials
are to be supplied out of the church funds, the successor shall
recover only the amount of the workmanship necessary in making
the repairs. Radcliffe v. D'Oyly, 2 Term Rep. 630.

DILATORY PLEAS, Are such as are put in merely for delay;
and there may be a demurrer to a dilatory plea, or issue may be
taken on the pact, if false. If the plea is true in fact, and good in
law, and is in abatement, the plaintiff must enter up judgment
of cassetur, before he commences a new suit. If the plea is ad

judged ill, on demurrer, there must be a respondeas ouster, and
defendant must plead another plea. If issue in fact, is taken, and
found by the jury, for plaintiff, in case, ifc. they assess the da

mages. In debt, the judgment for plaintiff is final, &c. The
truth of dilatory pleas is to be made out by affidavit of the fact,
See. by stat. 4 Ann. c. 16. � 11. See tit. Pleadings.
DILIGIATUS, Outlawed, i. e. de lege ejectus. Leg. Hen. I. c. 45.
DILLIGROUT, Pottage formerly made for the king's table, on

his coronation day : and there was a tenure in serjeanty, by which
lands were held of the king, by the service of finding this pottage,
at that solemnity. 39 Hen. III.
DIMIDIETAS, Used in records for a moiety, or one half.
DIMINISHING THE COIN, See tit. Coin.

DIMINUTION, diminution Is where the plaintiff or defend
ant, on an appeal to a superior court, alleges that part of the
record is omitted, and remains in the inferior court, not certified ;

whereupon he prays that it may be certified by certiorari. Co. Ent.
232. 242. Of course diminution is to be certified on a writ of
error; though if issue be joined upon the errors assigned, and
the matter is entered upon record, which is made a consilium, in
this case there must be a rule of court granted for a certiorari to

certify diminution. 1 Lill. Abr. 245. Diminution cannot be alleged
of a thing which is fully certified; but in something that is
wanting, as want of an original, or a warrant of attorney, �tc.
2 Lev. 206. 1 JVels. Abr. 658. And if on diminution alleged,
and the plaintiff in error certify one original, &c. which is wrong ;
and the defendant in error certifies another that is true ; the true
one shall stand. Cro. Jac. 597. Cro. Car. 91.
After a writ of error brought, and the defendant hath pleaded

in nullo est erratum, he cannot afterwards allege diminution; be
cause by that plea he affirmeth or alloweth the record to be such
as is certified upon the writ of error. Godb. 266. But in some.
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sases, diminution hath been alleged, after in nullo est erratum

pleaded, ex gratia curia ; though not ex rigore juris. Palm. 85.

And there is an instance, that the court in such a case hath award
ed a certiorari, to inform their conscience of the truth of the
record in C. B. where the defendant in error had not joined in
nullo est erratum. 1 JVels. 658. See further, tit. Judgment, Reversal
of.
DIMISSORY, LETTERS, litera dimissoria.] Are such as are

vised where a candidate for holy orders has a title in one diocese,
and is to be ordained in another : the proper diocesan sends his
letters dimissory directed to some other ordaining bishop, giving
leave that the bearer may be ordained, and have such a cure

within his district. Cowel.
DIOCESE, diocesis.] Signifies the circuit of every bishop's ju

risdiction. For this realm hath two sorts of divisions ; one into
shires or counties, in respect to the temporal estate ; and another
into dioceses, in regard to the ecclesiastical state, of which we

reckon twenty-one in England, and four in Wales. Co. Litt. 94.
Also the kingdom is said to be divided in its ecclesiastical juris
diction into two provinces of Canterbury and York ; each of which
provinces is divided into dioceses, and every diocese into archdea
conries, and archdeaconries into parishes, &c. Wood's Inst. 2.

The bounds of dioceses are to be determined by witnesses and
records, but more particularly by the administration of divine
offices. Towhich purpose, there are two rules in the canon law :

in one case, upon a dispute between two bishops upon this head,
the direction is, that they proceed in the business, by ancient
books or writings, and also by witnesses, reputation, and other
sufficient proof : in the other case, where the question was, by
whom a church built upon the confines of two dioceses should be
Consecrated, the- rule laid down is, that it should be consecrated
by the bishop of that city, who, before it was founded, baptized
the inhabitants, and administered to them other divine offices,.
Gibs. 133.
The jurisdiction of the city is not included in the name of

diocese, so saith the canon law ; and accordingly, in citations in
general visitations, directed to the clergy, it is ordered to cite the
clergy of the city and diocese. Gibs. 133.
A bishop may perform divine offices, and use his episcopal habit,

in the diocese of another, without leave ; but may not perform
therein any act of jurisdiction, without permission of the other
bishop. Gibs. 133.
A clergyman dwelling in one diocese, and beneficed in another,

and being guilty of a crime, may, in different respects, be pu
nished in both ; that is, the bishop in whose diocese he dwells, may-
prosecute him; but the sentence, so far as it affects his benefice,
must be carried into execution by the other bishop. Gibs. 134.
See tit. Bishop, Clergy, Convocation.
DISABILITY, disabilitas.'j An incapacity in a man to inherit

any lands, or take that benefit which otherwise he might have
done : which may happen four ways ; by the act of an ancestor,
or of the party himself, by the act of God, or of the law.

1. Disability, by the act of the ancestor, is where the ancestor is
attainted of treason, &c. which corrupts the blood of his children
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so that they may not inherit his estate. See tit. Attainder, De
scent.

2. Disability, by the act of the party, is where a man binds
himself by obligation, that upon surrender of a lease, he will
grant a new estate to the lessee ; and afterwards he grants over

the reversion to another, which puts it out of his power to per
form it.

3. Disability, by the act of God, is where a person is of non-
sane memory, whereby he is incapable to make any grant, Sec.
So that if he passeth an estate out of him, it may after his death
be made void; but it is a maxim in law, that a man of full age
shall never be received to disable his own person. See tit. Lunacy.

4. Disability, by the :xt of the law, is where a man by the
sole act of the law, without any thing done by him, is rendered

incapable of the benefit of the law ; as an alien born, Sec. Terms
de Ley. 4 Rep. 123, 124. 5 Rep. 21. 8 Rep. 43. See tit.
Alien.
There are also other disabilities, by the common law, of idiocy,

infancy, and coverture, as to grants, &c. And by statute in many
cases : as papists are disabled to make any presentation to a church,
Sec. Officers not taking the oaths, are incapable to hold offices:
Foreigners, though naturalized, to bear offices in the government,
Sec. See the proper titles. A person shall not be admitted to
disable himself to avoid an office of charge, Sec. no more than a

man shall be allowed to say that he was an idiot, ifc. to avoid an

act done by himself Carth. 307. As to the disability of dissent
ers, see that title, and tit. Nonco?iformisls. As to pleas of disa
bility in the person of the plaintiff, see tit. Abatement.

DISADVOCARE, To deny or not acknowledge a thing. Heng-
ham Magna, cap 4.

DISAGREEMENT, Will make a nullity of a thing, that had
essence before : and disagreement may be to certain acts, to make
them void, Sec. Co. Litt. 380. See tit. Agreement.
DISALT, According to Littleton, is to disable a person. Litt.

tit. Discontinuance.
DISBOSCATIO, A turning wood ground into arable or pas

ture.
DISCARCARE, From Dis, and Cargo.] To unlade a ship or

vessel by taking out the cargo or goods. Placit. Pari. 18 Edw. I.
See Carcatus.
DISCEIT, See Deceit.
DISCENT, See Descent.
DISCHARGE, On writs and process, Sec. is where a man is

confined by some legal writ or authority, and doth that which
by law he is required to do : he is released or discharged from the
matter for which he was confined. If one be arrested by a lad-
tat out of B. R. and the plaintiff do not file a declaration against
the defendant in prison in two terms, he shall be discharged on

common bail. 1 Lill. Abr. 470. Also where a defendant on arrest
is admitted to bail, if the bail bring in the principal before the
return of the second scire facias issued out against them, they shall
be discharged. If an obligee discharges one joint obligor, where
several are jointly bound, it discharges the others. March. 129.
And a man may discharge a promise made to himself, Sec. Cro,

5
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Jac. 483. See tit. Accord, Acquittal, Habeas Corpus, Satisfaction.
Bond, &x.
DISCLAIMER, disclamium, from Fr. clavier, with the priva

tive dis.~\ Is a plea containing an express denial, or renouncing of
a thing ; as if a tenant sue a replevin, upon the distress of the
lord, and the lord avows the taking, saying the tenant holds of
him as of his lord, and that he distrained for the rent not paid, or

service not performed : now, if the tenant say he doth not hold of

him, this is called a disclaimer, and the lord proving the tenant

to hold of him, on a writ of right sur disclaimer brought, the tenant

shall lose his land. Terms de Ley.
This disclaimer by a tenant, is considered as a civil crime, and

punished accordingly, by forfeiture of lands to the lord, on reasons

most apparently feodal. Finch. 270, 271. So if in any court of
record, the particular tenant does any act which amounts to a

virtual disclaimer; if he claims any greater estate than was grant
ed him at the first infeodation ; or takes upon himself those rights
which belong only to tenants of a superior class. 1 Inst. 252. If
he affirms the reversion to be in a stranger by accepting his fine,
attorning as his tenant, collusive pleading, and the like; such be-
haviouramounts to a forfeiture of his particular estate. 1 Inst. 253.
2 Comm. 275. 3 Comm. 233.
If a writ of precipe be brought against two persons for land,

and one of them, the tenant, saith that he is not tenant, nor claims
any thing in the lands; this is a disclaimer as to him, and the
other shall have the whole land. Terms de Ley. And when a

tenant hath disclaimed, upon action brought against him, he shall
not have restitution on writ of error, &c. against his own act;
but is barred of his right fo the land disclaimed. 8 Rep. 62. But
a verbal disclaimer shall not take place against a deed of lands :

nor shall the disclcdmer of a wife during the coverture bar her

entry on her lands. 3 Rep. 26.
Baron and Feme may disclaim for the wife ; though if the hus

band hath nothing but in right of his wife, he cannot disclaim. 2
Danv. Abr. 569. Such person as cannot lose the thing perpe
tually in which he disclaims, shall not, be permitted to disclaim : a

bishop, &c. may not disclaim, for he cannot devest the right out of
the church. Though in a quo warranto, at the suit of the king,
against a bishop or others for franchises and liberties, if the

bishop, &c. disclaims them, this shall bind the successors. Co.
Litt. 102, 103. If a man be vouched because of a reversion on

a lease made by himself, he cannot disclaim: but an heir may
disclaim, being vouched upon a lease made by his ancestor. 2
Danv. 569.
A person may disclaim in the principal and not in the inci

dent; as he that is vouched because of a reversion, cannot dis
claim in the reversion, saving the seigniory. 40 Ediv. III. 27.
If the lord disclaims his seigniory, in a court of record, it is extinct,
and the tenant shall hold of the lord next paramount to the lord
disclaiming. Litt. � 146.
It is said not to be necessary, that the writ of right sur dis

claimer should be brought against the person that disclaims ; for
if it be only against him that is found tenant of the land, though
he be a stranger, it is not material. 2 Danv. 570. By plea of
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non-tenure, nothing is disowned but the freehold, which may be

good where the tenant hath the reversion in fee, and not the free
hold ; but when such tenant disclaims, or pleads non-tenure and
disclaims, the demandant shall have the whole, as the whole is
disclaimed. Ibid.

By stat. 21 Jac. I. c. 16. � 5. in all actions of trespass quare
clausum /regit, wherein the defendant shall disclaim any title to

the land, and the trespass be by negligence or involuntary, the
defendant shall be admitted to plead a disclaimer, and that the

trespass was by negligence or involuntary, and a tender of sufficient
amends before the action brought ; and if the issue be found for
the defendant, or the plaintiff be nonsuited, the plaintiff shall be
barred from the said action, and all suits concerning the same;

See tit. Pleading.
Besides these disclaimers by tenants of lands, there are disclaim

ers in divers other cases ; for there is a disclaimer o/ blood, where
a person denies himself to be of the blood or kindred of another,
In his plea., Fitz. JY. B. 102. And a disclaimer o/ goods, as well as
lands ; as if a man disclaimeth goods, on arraignment of felony,
when he shall lose them, though he be cleared. Stand/. P. C.
186. In chancery, if a defendant by his answer renounces the

having any interest in the thing in question, this is likwise a dis-
.claimer. See tit. Chancery. And there is a deed of disclaimer of
executorship of a will, &c. where an executor refuses, and throws
up the same.

DISCONTINUANCE,

Discontinuatio, from Fr. discontinue; cessare.~\ An inter
ruption or breaking off. An injury to real property, which con

sists in the keeping out the true owner of an estate, by a tenant

whose entry was at first lawful, but who wrongfully detains the

possession afterwards.
This happens when he who hath an estate-tail, maketh a larger

estate of the land than by law he is entitled to do : in which case

the estate is good, so far as his power extends who made it, but
no further. Finch. L. 190. As if tenant in tail makes a feoff
ment in fee-simple, or for the life of the feoffee, or in tail ; all
which are beyond his power legally to make, for that by the com

mon law extends no farther than to make a lease for his own life ;
in such case, the entry of the feoffee is lawful during the life of
the feoffor; but if he retains the possession after the death of the

feoffor, it is an injury which is termed a discontinuance ; the an

cient legal estate, which ought to have survived to the heir in
tail being gone ; or at least suspended and /or a while discontinued.

For, in this case, on the death of the alienors, neither the heir in
tail, nor they in remainder or reversion expectant on the determi
nation of the estate-tail, can enter on and possess the land so alien
ed : but must bring their writ and seek to recover possession by
law. 3 Comm. 172. 1 Inst. 325. Fitz. JY. B. 191. 194.
In the case of a disseisin, (see that title,) while the possession

remains in the disseisor, it is a mere naked possession unsupport
ed by any right; and the disseisee may restore his own possessions
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and put a total end to the possession of the disseisor by an entry
on the land, without any previous action : but if the disseisor dies,
his heir comes to the possession of the estate by a lawful title :

it is the same if the disseisor aliens: the alienee comes in by a

lawful title. By reason of this lawful title, the heir in the first in
stance, and the alienee in the second, acquires a presumptive right
of possession, which is so far good, that even the person disseised
loses by it his right to recover the possession by entry : and can only
recover it by an action at law. When the right ofentry is thus lost,
and the party can only recover by action, the possession is said to be
discontinued. This is the general import of the word discontinuance;
but in its usual acceptation it signifies the effect of alienations
made by husbands seised in right of their wives ; by ecclesiastics
seised in right of their church ; or by tenants in tail ; those being
the three instances adduced by Littleton of discontinuance. Thus
before the stat. 11 Hen. VII. c. 20. the alienation of a woman
seised of an estate in dower, or of an estate of the gift of her
husband, or of any of his ancestors, was said to be a discontinu
ance : and before the stats. 32 Hen. VIII. c. 31. 14 Eliz. c. 8. reco
veries suffered by tenants for life, tenants by the curtesy, or tenants
in tail after possibility of issue extinct, or even by the feoffee
of tenant for years, worked a discontinuance. See 1 Refi. 14.
It is to be observed, that there is a material difference between

the situation or title of the alienee of any person, whose alienation
makes a discontinuance, and the situation or title of the heir or
alienee of a disseisor ; for the heir and alienee of a disseisor im
mediately claim under a person coming in by a wrongful title, and
their estates, though not defeasible by entry, are immediately de
feasible by action. But the alienee of every person whose aliena
tion is said to be a discontinuance, [or rather whose alienation
causes a discontinuance,] claims by a person having a lawful estate ;
and the estate of the alienee is unimpeachable during the life of
the alienor. It should also be observed, that a discontinuance ex

tends to those cases only, where a person is dispossessed of an
estate of freehold, and where, though he has lost his right of entry,
he can still recover the possession by action. The peculiar im
port of the word discontinuance, where applied to the cases men

tioned by Littleton, is thus shortly but forcibly expressed by Houard,
in his Ancient Laws of the French : " An interruption of the right,
which one has on an estate, by the sale ofwhich another, charged to
preserve that right, has made of it." See 1 Inst. 325. a. and the

long and learned note there, on the doctrine of discontinuance at

large.
By the common law, the alienation of a husband who was seised

in right of his wife, worked a discontinuance of the wife's estate :

till the stat. 32 Hen. VIII. c. 28. provided, that no act by the hus
band alone should work a discontinuance of, or prejudice the in
heritance or freehold of the wife ; but that after his death, she or

her heirs may enter on the lands in question. Formerly also, if
an alienation was made by a sole corporation, as a bishop or dean,
without consent of the chapter, this was a discontinuance. Fitz.
JV. B. 194. But this is now quite antiquated by the disabling stats.

1 Eliz. c. 19. 13 Eliz. r. 10. which declare all such alienations
Vol. II. N n
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absolutely void ab initio ; and therefore at present nodicontinuanee
can be thereby occasioned. 3 Comm. 172.

Having said thus much on the general nature of discontinuance,
a title which though of considerable extent in the old law, is now

very much abridged by statute, the following selection on the sub

ject may be sufficient in this place ; referring the inquiring stu

dent to Com. Dig. tit. Discontinuance, and the other abridgments,
for further information when necessary.
A discontinuance taketh away an entry only ; and to every dis

continuance it is necessary there should be a devesting or dis

placing of the estate, and turning the same to a right ; for if it
be not turned to a right, they that have the estate cannot be dri
ven to an action. Co. Litt. 327. And an estate-tail cannot be

discontinued, but where he that makes the discontinuance, was once

seised by force of the entail, where the estate-tail is executed ;
unless by reason of a warranty. Litt. sect. 637. 641. Also if
tenant in tail levies a fine, Sec. this is no discontinuance till the
fine is executed ; because if he dies before execution, the issue
may enter. Co. Litt. 33. 2 Danv. Abr. 572.
A discontinuance may be five ways, viz. by feoffment, fine, recove

ry, release and confirmation with warranty. 1 Rep. 44. A grant
without livery, or a grant in fee without warranty, are no discon
tinuances : an exchange will not make a discontinuance ; as if
tenant in tail exchanges land with another, that is not any discon

tinuance, by reason no livery is requisite thereon. 2 Danv. 57.
It is the same of a bargain and sale, Sec. And an alteration of
such things as lie in grant, and not in livery, works no discontinu
ance ; for such grant does no wrong either to the issue in tail, or
him in reversion or remainder, because nothing passeth but du

ring the life of tenant in tail, which is lawful ; and every discon
tinuance worketh a wrong. Co. Litt. 352.
If tenant in tail of a copyhold estate, surrenders to another in

fee, this makes not any discontinuance, (except there be a custom

for it,) but the heir in tail may enter; though this hath been a

great question. 1 Leon. 95. 2 Danv. 571. If there be tenant for
life, remainder in tail, and remainder in tail, &c. and tenant for
life, and he in the first remainder in tail levy a fine, this is no dis
continuance of either of the remainders. 1 Rep. 76. But if there be
tenant in tail, ermainder in tail, Sec. and tenant in tail enfeoffs him
in reversion in fee : or where there is tenant for life, remainder
in tail, reversion in fee, and tenant for life enfeoffs the rever

sioner ; these are discontinuances, because there is a mean or im
mediate estate. 1 Rep. 140. Co. Litt. 335. 3 Danv. 575.
If there be tenant in tail, remainder to his right heirs, and he

makes feoffment in fee, this is a discontinuance ; though such te

nant that made the feoffment, hath the fee in him. 2 Danv. 572.
A man is tenant for life, the remainder in tail, remainder in fee,
and the tenant for life makes a feoffment to him in remainder in
fee ; this is such a discontinuance of the estate-tail, as produceth a

forfeiture. 3 Rep. 59. If a tenant in tail be disseised, and after
release with warranty to the disseisor, it will be a discontinuance :

so if he release or confirm to tenant for life. Litt. sect. 135. 1

Rep. 44. And if, where there is a tenant for life, and remainder in
tail, the tenant for life levies a fine to his own use ; and after te
nant for life and he in remainder join in a feoffment by letter of
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attorney, that is a discontinuance of the estate-tail and the fee.
Dyer, 327.
If tenant in tail makes a feoffment in fee upon condition, and the

condition is broken, the issue may enter notwithstanding this dig'
continuance. Litt. 632. Tenant in tail grants all his estate to an

other, though without livery and seisin ; and if that other person
make a feoffment in fee, it will not be a discontinuance to take away
the entry of him in reversion or remainder. Litt. 145. 1 Refi.
46. 10 Refi. 97. A lease is made for life, remainder in tail; and
he in remainder in tail disseises the tenant for life, and makes a

feoffment in fee, and dies without issue, and then tenant for life
dieth; this is no discontinuance to him in reversion. Litt. 146. 1

Brown, 36. And if tenant in tail of a rent, common, advowson, or
the like, grant it in fee, it is not a discontinuance : nor where such
tenant granteth any thing out of land, Sec. Litt. 138. Finch's Law,
193.
Where a tenant in tail of a manor makes a lease for life, not war

ranted by stat. 32 Hen. VIII. c. 28. of part of the demesnes, this is
a discontinuance of this parcel ; and it is said makes it no parcel of
the manor. 2 Roll. Abr. 58.
There can be no discontinuance by tenant in tail of the gift of

the crown, stat. 34 & 35 Hen. VIII. c. 20. Nor by tenant in tail
of fee-farm rents, to bar the remainder vested by the statute.
Stat. 22 Se 23 Car. II. c. 24. s. 6. In order to discontinue an estate

tail, it is necessary that the party discontinuing should be actually
seised by force of the entail. 1 H. Blackst. 269. Some discon
tinuances at common law are now made bars as to the issue in tail;
though they still remain discontinuances in some cases, to him in
remainder, Sec. such as fines, with proclamations by stats. 4 Hen.
VII. cafi. 24. 32 Hen. VIII. cafi. 36. If the husband levy a fine
with proclamations, and dieth, the wife must enter, or avoid the
estate of the conusee within five years, or she is barred for ever,
by the stat. 4 Hen. VII. c. 24. For the stat. 32 Hen. VIII. cafi.
28. doth help the discontinuance, but not the bar. Co. Litt. 326.
Husband and wife tenant in special tail, the husband alone levied
a fine to his own use, and afterwards he devised the land to his
wife for life, the remainder over, rendering rent, Sec. The hus
band dies, the wife enters and pays the rent, and dies : in this
case it was adjudged, that the fine had barred the issue in tail,
but not the wife. Dyer, 351. The entry of the wife in this case

was a disagreement to the estate of inheritance, and an agree
ment to the estate for life : but if the wife had not waived the in
heritance, the estate tail as to the wife had remained. 9 Refi.
135.
If lands be given to the husband and wife, and to the heirs of

their two bodies, and the husband maketh a feoffment in fee, and
dieth ; the wife is helped by stat. 32 Hen. VIII. c. 28. and so is
the issue of both their bodies. 1 Inst. 326. The husband is te

nant in tail, the remainder to the wife in tail, the husband makes
a feoffment in fee : by this, the husband, by the common lav/, did
not only discontinue his own estate tail, but his wife's remainder :

but by stat. 32 Hen. VIII. c. 28. after the death of the husband
without issue, the wife may enter by the said act. Though if the
husband hath issue, and maketh a feoffment in fee of his wife's
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land, and his wife dieth ; the heir of the wife shall not enter during
the husband's life, neither by the common law nor by the statute,
1 Inst. 326.
A discontinuance may be defeated, where the estate that worked

it is defeated : as if a husband make a feoffment of the wife's
land upon condition, and after his death, his heir enters on the
feoffee for the condition broken ; now the discontinuance is defeat
ed, and the feme may enter upon the heir. Co. Litt. 336.
Discontinuance of Plea, Is where divers things should be

pleaded to, and some are omitted ; this is a discontinuance. 1

JVels. Abr. 660, 661. If a defendant's plea begin with an answer

to part, and answers no more, it is a discontinuance : and the plain
tiff may take judgment by nil dicit, for what is not answered : but
if the plaintiff plead over, the whole action is discontinued. 1

Salk. 139. Debt upon bond of 500/. the defendant as to 225/. part
of it, pleads payment, &c. And upon demurrer to this plea, it
was adjudged that there being no answer to the residue, it is a

discontinuance as to that, for which the plaintiff ought to take

judgment by nil dicit. 1 Salk. 180. Where no answer is given to

one part, if the plaintiff pleads thereto, he cannot have judgment
according to his declaration ; for which reason it may be a discon
tinuance of the whole. 1 J\rels. 660. But this is helped after ver
dict by stat. 32 Men. VIII. c. 30. See tit. Amendment, Plead

ing, Practice.
Discontinuance of Process. This discontinuance is some

what similar to a nonsuit; for when a plaintiff leaves a chasm in
the proceedings of his cause, as by not continuing the process re

gularly from day to day, and time to time, as he ought to do, the
suit is discontinued ; and the defendant is no longer bound to at

tend ; but the plaintiff must begin again by suing out a new ori

ginal, usually paying costs to his antagonist. Anciently by the
demise of the king, all suits depending in his courts were at once

discontinued ; but to prevent the expense as well as delay attend
ing this rule of law, the stat. 1 Edw . VI. c. 7. enacts, that no action
shall be discontinued by such death of the king. The continuance
of, the suit by improper process, or by giving the party an illegal
day, is properly a miscontinuance.
Where an action is long depending, and continued from one

term to another, the continuances must be all entered, otherwise
there will be a discontinuance ; whereupon a writ of error may be

brought, &c. 1 JVels. Abr. 660. If the plaintiff in a suit doth no

thing, it is a discontinuance, and he must begin his suit again : and
where it is too late to amend a declaration, &c. or the plaintiff is
advised to prosecute in another court, he is to discontinue his suit,
and proceed de novo. But a discontinuance of an action is not

perfect till it is entered on the roll, when it is of record. Cro.
Car. 236.
The plaintiff cannot discontinue his action after a demurrer

joined and entered ; or after a verdict, or a writ of inquiry, widi-
out leave of the court. Cro. Jac. 35. 1 Lill. Abr. 473. In actions
of debt or covenant, after a demurrer joined, the court will give
leave to discontinue, if there be an apparent cause, as if the plain
tiff through his" own negligence is in danger of losing his debt ;
but if the demurrer be argued, then he shall not have leave to
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discontinue ; nor where he brings another action for the same

cause, and this is pleaded in abatement of the first action. Sid.

34.
It has been ruled, upon a motion to discontinue, that the court

may give leave after a special verdict, which is not complete and

final, but never after a general verdict. 1 Salk. 178. See Hardw.

200, 201. So after inquiry executed and returned. Carth. 81.

After issue and a verdict, plaintiff cannot discontinue without
consent of defendant ; for if plaintiff will not enter up judgment,
defendant may. 1 Salk. 178. After demurrer argued and allowed,
discontinuance maybe allowed on payment of costs. Sir. 76. 116.
3 Lev. 440.
And where a man hath a just cause of action, for a matter of

any consequence, and unadvisedly demurs to a plain bar, &c. and
defendant joins in demurrer, and it is argued, and the court are of

opinion the plea is good in law, though it may be false in fact, the
court will, even after giving their opinions, but before judgment
given, on motion, permit the plaintiff to withdraw his demurrer,
on payment of costs, and take issue.
The plaintiff may, if he sees occasion, discontinue before or

after declaration delivered by a side bar rule on payment of costs,
JY. on R. Mich. 10 Geo. II. But in replevin the avowant cannot

have such rule.
An appeal may as well be discontinued by the defect of the pro-

cess or proceeding in it, as it may be by the insufficiency of the
original writ, &c. For by such defect, the matter depending is as

it were out of court. 1 Lill. 473. A discontinuance or miscontinu
ance, at common law, reverses a judgment given by default; and
discontinuance upon a demurrer is error ; but a miscontinuance af
ter appearance is not so. 8 Refi. 150. 46 Edw. III. 30.

Discontinuance of process is helped at common law by apt
pearance : and by stat. 32 Hen. VIII. cafi. 30. all discontinuances,
miscontinuances, and negligences therein, of plaintiff or defendant,
are cured after verdict. See tit. Amendment.

DISCOVERT, The law term for a woman unmarried or widow,
one not within the bonds of matrimony. Law Fr. Diet.
DISCOVERY, The act of revealing or disclosing any matter

by a defendant in his answer to a bill filed against him in a court

of equity. See tit. Chancery.
To administer to the ends of justice, without pronouncing a

judgment which may affect any rights, the courts of equity, in
many cases, compel a discovery. This jurisdiction is exercised
io assist the administration of justice, in the prosecution or defence
of some other suit, either in the court of equity itself, or in some

other court : and a discovery has been compelled to aid the juris
diction of a foreign court. But if a bill is brought to aid, by a dis
covery, the prosecution or defence of any proceeding not merely
civil, in any other court, as an indictment or information, a court
of equity will not exercise its jurisdiction to compel a discovery ;

and the defendant may demur. 2 Vez. 398. And in the case of
suits merely civil in a court of ordinary jurisdiction, if that court
can itself compel the discovery required, a court of equity will not
interfere. 1 Atk. 288. 1 Vez. 205. 2 Vez. 451.
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A bill for a discovery must show an interest in the plaintiff g�
the subject to which the required discovery relates ; and such an

interest as entitles him to call on the defendant for the discovery.
See Finch's Refi. 36. 44. 1 Vern. 399.
As the object of a court of equity in compelling a discovery is

either to enable itself or some other court to decide on matters in
dispute between the parties, the discovery sought must be material,
either to the relief prayed by the bill, or to some other suit ac

tually instituted, or capable of being instituted. If, therefore, the
plaintiff does not show by his bill such a case as renders the dis
covery which he seeks, material to the relief, if he prays relief ;
or does not show a title to sue the defendant in some other court ;
or that he is actually involved in litigation with the defendant, or
liable to be so ; and does not also show that the discovery which he

prays is material to enable him to support or defend a suit ; he
shows no title to the discovery ; and Consequently a demurrer to
the bill for such purpose will be allowed. See Finch's Refi. 214.
1 Vez. 205. 2 Vez. 396. 399. 2 Atk. 388. 1 Vern. 204.
The situation of a defendant may render it improper for a court

of equity to compel a discovery; either, 1. Because the discovery
may subject the defendant to fiains and fienalties, or to some for
feiture, or something in the nature of a forfeiture ; or, 2. It may-
hazard his title in a case where, in conscience, he has at least an
equal right with the person requiring the discovery; though that

right may not be clothed with a perfect legal title ; as to which lat
ter, see 1 Vez. 205. 3 Atk. 453. It is a general rule that no one

is bound to answer so as to subject himself to fiunishment, in what
ever manner that punishment may arise ; (as by pains and penal
ties, a criminal prosecution, Sec. or whatever may be the nature of
the punishment. 2 Vez. 245. 451. 1 Vez. 246. 1 Eq. Abr. 131.

ft. 10. 1 Atk. 450. 2 Atk. 393. Viner, tit. Usury, Q. 4. Toth. 135.
But if the plaintiff alone is entitled to the penalties, and express

ly waives them by his bill, the defendant shall be compelled to

make the discovery ; for it can no longer subject him to a penal
ty. 1 Vern. 60. And though a discovery may subject a defend
ant to penalties, to which the plaintiff is not entitled, and which

consequently he cannot waive, yet if the defendant has expressly
covenanted not to plead or demur to the discovery sought, which
is the common case with respect to servants of the East-India

Conifiany, he shall be compelled to answer. 1 Eq. Abr. 77, 78. Where
too a person, by his own agreement, subjects himself to a payment
in the nature of a penalty on his doing a particular act, a demur

rer, to discovery of that act, will not be allowed.
It seems, however, that a demurrer will be allow-ed to any dis

covery which may tend to show the defendant guilty of any moral

turpitude, as the birth of a child out of wedlock. Park, 1 63. but
see 2 Vez. 451. But a mother may in some cases be compelled
to discover where her child was born, though it may lead to prove
the child an alien. 2 Vez. 287. 294.
A defendant may likewise demur to a bill which may subject

him to any forfeiture of interest ; as if a bill is brought to discover
whether a lease has been assigned without license; or whether a
defendant entitled during widowhood, or liable to forfeiture of a

legacy in case of marriage widiout consent, is married ; or to dis,-
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�over anymatter which may subject a defendant entitled to any of
fice or franchise to a quo warranto. See Toth. 69. 1 Vez. 56.

2 C. R. 68. 2 Atk. 392. 2 Vez. 265. 1 Eq. Abr. 131. c. 10.

A defendant may in the same manner demur to a discovery
which may subject him to any thing in the nature of a forfeiture ;

as to a discovery whether he was educated in the popish religion}
by which he might incur the incapacities in stat. 11 & 12 W. III.
which the stat. Geo. III. c. 60. does not entirely remove : or whether
a clergyman was presented to a second living which avoided the
first. See 3 Atk. 457. 2 Comm. 661. 3 Bac. Abr. 3 Atk. 453.

Seeiurther, this Diet. tit. Chancery.
DISCRETION, discretion When any thing is left to any per-.

son to be done according to his discretion, the law intends itmust
be done with sound discretion, and according to law ; and the court
of B. R. hath a power to redress things that are otherwise clone,
notwithstanding they are left to the discretion of those that do them.
1 Lill. Abr. 477.
Discretion is to discern between right and wrong ; and therefore

whoever hath power to act at discretion, is bound by the rule of rea
son and law. 2 Inst. 56. 298. And though there be a latitude of dis
cretion given to one, yet he is circumscribed, that what he does be

necessary and convenient ; without which no liberty can defend it.
Hob. 158. The assessment of fines on offenders committing af
frays, Sec. and the binding of persons to the good behaviour, are at

the discretion of our judges and justices of peace. And in many
cases, for crimes not capital, the judges have a discretionary power
to inflict corporal punishment on the offenders. Infants, Sec.
under the age of discretion, are not punishable for crimes ; and
want of discretion is a good exception against a witness. See tit.
Age ; and other apposite titles.
To DISFRANCHISE, Is to take away one's freedom or privi

lege ; it is the contrary to enfranchise. And corporations have

power to disfranchise members, in certain cases. See tit. Cor
poration, By-Law.
DISHERISON, A disinheriting : mentioned in stats. 20 Edw. I.

8 Rich. II.
DISHERITOR, One that disinheriteth, or puts another out of

his inheritance. Stat. 3 Edw. I. c. 39.

DISMES, decim<e?[ Tithes, or the tenth part of all the fruits of
the earth, and of beasts, or labour, due to the clergy. It signifieth
also the tenths of all spiritual livings given to the prince, which
is called a perpetual disme. Stat. 2 Se 3 Ediv. III. cap. 35. And
formerly this word (tenths) signified a tax or tribute levied of the
temporally. Hollingsh. in Hen. II. f. 111. For the laws of the
dismes or tithes, see tit. Tithes, Taxes.
DISORDERLY HOUSES, See Bawdy-Houses, Riots, Thea

tres.

DISPARAGEMENT. In the time of the old tenures � the
matching an heir in marriage under his degree, or against decen
cy. Co. Litt. 107. Magn. Chart, c. 6. See this Diet. tit. Tenures.
To DISPAUPER. When a person by reason of his poverty, is

admitted to sue in forma, pauperis ; if afterwards, before the suit
is ended, the same party have any lands or personal estate fallen
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to him, or be guilty of any thing whereby he is liable to have this
privilege taken from him, then he is put out of the capacity o�
suing in forma, pauperis, and is said to be dispaupered. See tit,
Costs, 11.
DISPENSATION. See tit. Bishops ; and as to dispensations

to hold pluralities, see tit. Chaplains, Cession.
Dispensations of the King. If a dispensation by the Arch

bishop of Canterbury is to be in extraordinary matters, or in a case

that is new, the king and his council are to be consulted : and it
ought to be confirmed under the broad seal. The king's authority
to grant dispensations remains as it did at common law ; notwith
standing stat. 25 Hen. VIII. c. 21. Cro. Eliz. 542. 601. See further,
as to the dispensing power of the crown by non obstante, ifc. this
Diet. tit. King.
DISPERSONARE, To scandalize or disparage. Blount.
DISSIGNARE. To break open a seal. Sepulto patre testa-

mentum dissignaturn est. JVeubrigensis, lib. 2. c. 7.
DISSEISIN. From the Fr. Dissaisin.~\
A species of injury by ouster to the freehold estate of another,

A wrongful putting out of him that is seised of the freehold. I
Inst. 277. As where a person enters into lands or tenements, and
his entry is not lawful, and keeps him that hath the estate from
the possession thereof. Bract, lib. 4. c. 3. And disseisin is of two
sorts ; either single disseisin, committed without force of arms ; or
disseisin by force ; but this latter is more properly deforcement.
Brit. cap. 42, 43.

Seisin is a technical term to denote the completion of that investi
ture, by which the tenant was admitted into the tenure, and with
out which no freehold could be constituted, or pass. Disseisin
must therefore mean the turning the tenant out of his tenure, and
usurping his place and feudal relation. Lord Mansfield in the case

of Taylor, ex dem. Atkyns, v. Horde, 1 Burr. 60. 5 Bro. P. C. 247.
Now, however, from the several statutes, first restraining and at

length abolishing all military tenures, little more is left than the
names of feoffment, seisin, tenure, and freeholder, without any pre
cise knowledge of the things originally signified by those terms.
Ibid.
In the same case Lord Mansfield said " Disseisin is a complica

ted fact, and differs from dispossessing. The freeholder by disseisin
differs from a possessor by wrong. Though the term disseisin
happens to be the same, the thing signified by that word, as applied
to the two cases of actual disseisin, or disseisin by election, is very
different." In this case it was attempted to support a common

recovery, by supposing the tenant to the precipe to have gained
a freehold by disseisin. The nature of a disseisin was therefore
elaborately investigated by the counsel ; and the idea of a freehold
being gained thereby, learnedly repelled by Lord Mansfield. See
further, tit. Fine.
Disseisin, therefore, seems to imply the turning the tenant out

of his fee, and usurping his place and relation. To constitute an

actual disseisin it was necessary that the disseisor had not a right
of entry ; (or, to use the old law expression, that his entry was not

congeable ;) that the person disseised was, at the time of the dis-
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seisin, in the actual possession of the lands ; that the disseisor ex
pelled him from them by some degree of constraint or force ; and
that he substituted himself to be tenant to the lord. But how this
substitution was effected, it is difficult, perhaps impossible, now to

discover. 1 Inst. 266. b. in n. 330. b. in n. the latter a very long and
abstruse note on the subject, and entering fully into the principles
of the case abovementioned.
The injuries of Abatement and Intrusion (see those titles) are by

a wrongful entry where the possession is vacant ; but this of Dis
seisin is an attack upon him who is in actual possession, and turn

ing him out of it. The former were an ouster from a freehold
in law ; this is an ouster from a freehold in deed. Disseisin may
be effected either in corporeal inheritances, or in incorporeal. Dis
seisin of things corporeal, as of houses, lands, Skc. must be by entry
and actual dispossession of the freehold. Co. Litt. 181. As if a
man enter either by force or fraud into the house of another, and
turns, or at least keeps, him or his servants out of possession.
Disseisin of incorporeal hereditaments cannot be an actual dis

possession, for the subject itself is neither capable of actual bodily
possession, nor dispossession ; but it depends on their respective
natures and various kinds, being in general nothing more than a

disturbance of the owner in the means of coming at, or enjoying
them. But all disseisins of hereditaments incorporeal, are only so

at the election and choice of the party injured ; if, for the sake of
more easily trying the right, he is pleased to suppose himself dis
seised. Litt. � 588, 589. Otherwise, as there can be no actual

dispossession, he cannot be compulsively disseised of any incorpo
real hereditaments.
And so too, even in corporeal hereditaments, a man may fre

quently suppose himself to be disseised, when he is not so in fact,
for the sake of entitling himself to the more easy and commodious

remedy, of an assise of novel disseisin, instead of being driven to

the more tedious process of a writ of entry. Heng. Parv. c. 7.
4 Burr. 1 10.
The true injury of an actual or compulsive disseisin, according

to what has been already stated, seems to be that of dispossessing the
tenant, and substituting one's self to be the tenant of the lord in his
stead ; in order to which, in the times of pure feudal tenure, the
consent or connivance of the lord, who, upon every descent or
alienation, personally gave, and who therefore alone could change,
the seisin or investiture, seems to have been considered as neces

sary. But when, in process of time, the feodal form of alienations
wore off, and the lord was no longer the instrument of giving ac

tual seisin, it is probable that the lord's acceptance of rent or ser
vice from him who had dispossessed another, might constitute a

complete disseisin. Afterwards no regard was had to the lord's
concurrence, but the dispossessor himself was considered the sole
disseisor : and this wrong was then allowed to be remedied by
entry only, without any form of law, as against the disseisor him
self; but required a legal process against his heir or alienee. And
when the remedy by assise was introduced under Henry II. tore-
dress such disseisins as had been committed within a few years
next preceding, the facility of that remedy induced others, who
were wrongfully kept out of the freehold, to feign or allow them-
Voi.. II,' O o
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selves to be seised, merely for the sake of the remedy. 3 Comm.
169. &c.

By magna carta, 9 Hen. III. c. 29. no man is to be disseised or

put out of his freehold, but by lawful judgment of his peers, or by
the law of the land: and by stat. 32 Hen. VIII. c. 33. the dying
seised of any disseisor of or in any lands, &c. having no right there
in, shall not be a descent in law, to take away an entry of a person
having lawful title of entry ; except the disseisor hath had peacea
ble possession five years,without entry or claim by the person having
lawful title. But if a disseisor, having expelled the right owner,
hath such peaceable possession of the lands five years without claim,
and continues in possession so as to die seised, and the land de
scends to his heirs, they have a right to the possession thereof till
the person that is owner recovers at law ; and the owner shall lose
his estate for ever if he do not prosecute his suit within the time
limited by the statute of limitations. Bac. Elem. And if a disseisee
levy a fine of the land whereof he is disseised unto a stranger, the
disseisor shall keep the land for ever ; for the disseisee against his
own fine cannot claim, and the conusee cannot enter, and the right
which the disseisee had being extinct by the fine, the disseisor shall
take advantage of it. 2 Refi. 56. But this is to be understood,
where no use is declared of the fine by the disseisee ; when it shall
enure to the use of the disseisor, kfc. by Bridgman, C. J. 1 Lev.
128. See tit. Claim Continual.

By the stat. Gloucester, (6 Edw. J.) c. 1. damages were given in
an assise, or writ of entry upon a novel disseisin, against the alienee,
or him that was found tenant after the disseisor ; and also in all
cases where a man recovered by assise of mart d'ancestor : (da
mages had been before given in an assise ofmort d'ancestor, by the
stat. of Marlbridge, 52 Hen. III. c. 16. in cases where the land was

recovered against the chief lord :) or upon writs of cosinage, aiel
and besaiel, or against a tenant upon his own intrusion or act. Booth
on Real Actions. 3 Comm. 187,188. 200,201. 2 Inst. 286. 10 Co.

Pinfold's case. See also the stats, of Westm. 1. 3 Edw. I. c. 24.
Westm. 2. 13 Edw. I. c. 25. 1 Rich. II. c. 9. 1 Hen. IV. c. 8. and
4 Hen. IV. c.'8. by which double or treble damages are given upon
disseisins in particular cases.

If a feme sole be seised of lands in fee, and is disseised, and
then taketh husband ; in this case, the husband and wife, as in
right of the wife, have right to enter, and yet the dying seised
of the disseisor shall take away the entry of his wife after
the death of the husband. Co. Litt. 246. If a person disseises
me, and, during the disseisin, he or his servant cut down the
timber growing upon the land, and afterwards I re-enter into
the land, I shall have action of trespass against him ; for the
law, as to the disseisor and his servants, supposes the freehold to
have been always in me : but if the disseisorbe disseised by another,
or if he makes a feoffment, gift in tail, lease for life or years, I
shall not have an action against the second disseisor, or against those
who come in by title : for all the mesne profits shall be recovered
against the disseisor himself. 11 Refi. 52. Kcilw. 1.
A disseisor in assise, where damages are recovered against him,

shall recover as much as he hath paid in rents chargeable on the
lands before the disseisin. Jenk. Cent. 189. But if the disseisor or
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his feoffee sows corn on the land, the disseisee may take it, whether
before or after severance. Dyer, 31. 173. 1 1 Refi. 46. Where a

man hath a house in fee, &c. and locks it, and then departs ; if an
other person comes to his house, and takes the key of the door,
and says that he claims the house to himself in fee, without any
entry into the house, this is a disseisin of the house. 2 Danv.
Abr. 624. If the feoffor enters on the land of the feoffee, and makes
a lease for years, &c. it is a disseisin, though the intent of the par
ties to the feoffment was, that the feoffee should make a lease to

the feoffor for life. 2 Refi. 59. If lessee for years is ousted by
his lessor, this is said to be no disseisin. Cro. Jac. 678.
A man who enters on another's land, claiming a lease for years,

who hath not such a lease, is a disseisor : though if a man enters into
the house of another by his sufferance,without claiming any thing,
it will not be a disseisin. 9 Hen. VI. 21. 31. 2 Danv. 625. If a

person enters on lands by virtue of a grant or lease that is void
in law, he is a disseisor. 2 Danv. 630. A lessee at will, makes a

lease for years, it is a disseisin, at the election of the lessor at will :
but it is the disseisin of the lessee at will, not of the lessee for years.
Hil. 7 Car. B. R. If a man enters into the land of an infant,
though by his assent, this is a disseisin to the infant at his election.
1 1 Edw. III. Ass. 87. And if a person commands another to en

ter upon lands, and make a disseisin, the commander is a disseisor,
as well as such other ; unless the command be conditional, when
it maybe otherwise. 22 Ass. 99. 2 Danv. 631.
If a man forces another to swear to surrender his estate to him,

and he doth so, it will be a disseisin of the estate. So, forcibly
hindering a person from tilling his land, is a disseisin of the land.
Co. Litt. 161. But if one enter wrongfully into the lands of an

other, and he accepts rent from such person, he shall not afterwards
be taken for a disseisor. Dyer, 173. Where any person is dis
turbed from entering on land, it is a disseisin : a denial of a rent,
when lawfully demanded, is a disseisin of the rent. Co. Litt. 153.
Also hindering a distress for rent by force, or making rescous of a
distress, is a disseisin of the rent. 2 Danv. 624, 625. An infant,
or feme covert, may be a disseisor, but it must be by actual entry
on lands, &c.
A feme covert shall not be a disseisoress by the act of the baron ;

if he disseises another to her use, she is not a disseisoress ; nor if
the wife agrees to it during the coverture : yet, if after his death
she agrees to it, she is a disseisoress. 2 Danv. 626, 627. Assises
that lie against disseisors are called writs ofdisseisin ; and there are

several writs of entry sur disseisin, of which some are in the fier,
and others in le fiost, is?c.
After all that has been here said on this head, we must conclude

by observing that writs of assise on disseisins are now disused; and
the feigned action of ejectment is introduced in their place. It is
not amiss to be acquainted with this learning, but tresfiass and eject-
ment supply the place of almost every kind of assise. See those
titles and tit. Assise of Arovel Disseisin.
DISSEISOR, Is in general he that disseiseth or puts another out

of his land, without order of law : and a disseisee is he that is so

put out. 4 Hen. IV. As the king, in judgment of law, can do no

wrong, he cannot be a disseisor. 1 Edw. V. 8. A disseisor is to
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be fined and imprisoned ; and the disseisee restored to the land, Sec.
by stat. 20 Hen. III. c. 3. Where a disseisor is disseised, it is call
ed disseisin upon disseisin. See tit. Disseisin.
DISSENTERS. Separatists from the church and the service

and worship thereof. Though the experience of the turbulent dis

position of these sectarists occasioned in former times several dis
abilities and restrictions (perhaps not entirely consistent with the

spirit of true toleration) to be laid upon them by abundance of
statutes ; (see stats. 23 Eliz. c. 1. 29 Eliz. c. 6. 35 Eliz. c. 1. 22 Car,
II. c. 1.) yet at length the legislature, with a spirit of true mag
nanimity, extended that indulgence to ihcm which they themselves,
when in power, had held to be countenancing schism, and had
denied to the church of England. The penalties are conditionally
suspended by the stat. \ W.if M. st. 1. c. 18. "for exempting their
majesties' protestant subjects, dissenting from the church of En

gland, from the penalties of certain laws," commonly called the to-

leration act ; which is confirmed by stat. 10 Ann. c. 2. and declares
that neither the laws above mentioned, nor the statutes 1 Eliz. c. 2,

� 14. 3 Jac. I. cc. 4, 5. nor any other penal laws made against popish
recusants (except the corporation and test acts) shall extend to

any dissenters, other than papists, and such as deny the Trinity:
Provided, 1. That they take the oaths of allegiance and suprema
cy; (or make a similar affirmation, being quakers. See stat. 8 Geo.
I. c. 6.) and subscribe the declaration against popery ; 2. That they
repair to some congregation certified to, and registered in the
court of the bishop or archdeacon, or at the county sessions ; 3.

That the doors of such meeting-house shall be unlocked, unbarred,
and unbolted ; in default of which the persons meeting there are

still liable to all the penalties of the former acts.
Dissenting teachers, in order to be exempted from the penalties

of the statutes 13 Sc 14 Car. II. c. 4. 15 Car. II. c. 6. 17 Car. II.
c. 2. 22 Car. II. c. 1. are also to subscribe the articles of religion
mentioned in stat. 13 Eliz. c. 12. (which only concern the confes
sion of the true christian faith, and the doctrine of the sacraments ;)
with an express exception of those relating to the government and
powers of the church, and to infant baptism ; or if they scruple
subscribing the same, shall make and subscribe the declaration

prescribed by 19 Geo. III. c. 44. professing themselves to be chris
tians and protestants, and that they believe the scripture to contain
the revealed will of God, and to be the rule of doctrine and practice.
Thus, though the crime of nonconformity is by no means uni- -

versally abrogated, it is suspended, and ceases to exist, with re

gard to these protestant dissenters, during their compliance with
the conditions imposed by these statutes ; and, under these condi
tions, all persons who will approve themselves no papists or op-
pugners of the Trinity, are left at full liberty to act as their con
science shall direct them, in the matter of religious worship. And
if any person shall wilfully, maliciously, or contemptuously disturb
any congregation assembled'in any church, or permitted meeting
house, or shall misuse any preacher or teacher there, he shall (by
�virtue of the same stat. 1 W. is? M.) be bound over to the sessions
of the peace, and forfeit 20/. But by stat. 5 Geo. I. c. 4. no mayor
or principal magistrate must appear at any dissenting meeting
with the ensigns of his office, on pain of disability to hold that or
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any other office ; the legislature judging it a matter of propriety,
that a mode of worship, set up in opposition to the national, when
allowed to be exercised in peace, should be exercised also with
decency, gratitude and humility. Dissenters also who subscribe
to the declaration in the stat. 19 Geo. III. c. 44. are exempted (un
less in the case of endowed schools and colleges) from the penal
ties of the stats. 13 & 14 Car. II. c. 4. & 17 Car. II. c. 2. which
prohibit (upon pain of fine and imprisonment) all persons from
teaching school, unless they be licensed by the ordinary, and
subscribe a declaration of conformity to the liturgy of the church,
and reverently frequent the divine service established by the laws
of this kingdom.
Dissenters chosen to any parochial or ward offices, and scrupling

to take the oaths, may execute the office by deputy, who shall com
ply with the law in this behalf. Stat. 1 TV. if M. st. 1. c. 18. But
it appears that they are not subject to fine on refusing to serve

corporation offices. For where a freeman of London was elected
one of the sheriffs, but refused to take the office on account of his
being a dissenter, and, as such, not having received the sacrament

according to the rites of the church of England, within a year be
fore his election, an action was brought in the sheriff 's court, for
the penalty incurred by such refusal, and a judgment recovered ;
which judgment was affirmed in a writ of error brought in the
court of hustings. But the defendant having obtained a special
commission of errors, the judges delegates reversed both judg
ments ; and, on a writ of error in parliament, this judgment of re
versal was affirmed ; the judges being (except one) of opinion,
that the defendant was at liberty to object to the -validity of his
election, on the ground of his own nonconformity. 3 Bro. P. C.
(8vo. ed.) 465. Harrison v. Evans.
For further matter relative to dissenters, See tit. Nonconformists,

Oaths, (wherein of the Corporation and Test Acts,) Blasphemy, Re-
ligion, Toleration, Quakers.
DISTILLERS, Of strong waters, spirits, 8tc. are subject to di

vers regulations under the excise laws, in order to avoid frauds in
the revenue ; for some particulars relative to which, see this Diet.
tit. Spirituous Licjuors, and also tit. Excise.
DISTRAIN. To distrain is to take and keep any thing in cus

tody as a distress. See tit. Distress.

DISTRESS.

Distiuctio.] The taking of a personal chattel out of the pos
session of the wrong-doer into the custody of the party injured, to
procure a satisfaction for the wrong committed. 3 Comm. 6. The
term distress is also applied to the thing taken or distrained.
A man may take a distress for homage, fealty, or any services �

for fines and amercements ; and for damage-feasant, &c. And the
effect of it is to compel the party either to replevy the distress, and
contest the taking in an action against the distrainer ; or, which is
more usual, to compound, or pay the debt or duty, for which he
was distrained.
There are likewise distresses in actions compulsory, to cause a
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man to appear in court ; and of these there is a distress personal, of
a man's moveable goods, and profits of lands, Sec. for contempt in
not appearing after summoned ; and distresses real, upon immove
able goods. And none shall be distrained to answer for any thing
touching their freeholds, but by the king's writ. Stat. 52 Hen. III.
c. 1.
Distress is also divided into finite and infinite : finite, is that

which is limited by law, how often it shall be made to bring the
party to trial of action, as once, twice, Sec. And infinite, is with
out limitation, until the party appears ; which is likewise applica
ble to jurors not appearing : then it hath had a further division
into a grand distress, and ordinary distress ; the former whereof
extends to all the goods and chattels which the party hath within
the county. Fitz. JY. B. 904. Old. JVat. Brev. 43. 113. Brit. c.

26.fi. 52.
Let us now consider, more particularly,

I. 1. Who may distrain, and for what j 2. And what may be
distrained.

II. At what Time, and in what Manner, generally the Distress
should be made.

III. Of the Statutes regulating Distress.

I. 1. The most usual injury for which a distress may be
taken, is that of non-payment of rent ; and it may now be laid
down as a universal principle, that a distress may be taken for
any kind of rent in arrear. See fiost, III. For neglecting to do
suit to the lord's court, or other certain personal service, the lord
may distrain of common right. Bro. Distress, 15. 1 Inst. 46. For
amercements in a court leet, a distress may be had ofcommon right :
but not for amercements in a court baron, without a special pre
scription to warrant it. Brownl. 36. Another injury, for which
distresses may be taken, is, where a man finds beasts of a stran

ger wandering in his grounds damage-feasant ; doing him hurt or

damage by treading down his grass, Sec. in which case the owner

of the soil may distrain them, till satisfaction made to him for
the injury he has sustained. Lastly, for several duties and penal
ties inflicted by special acts of parliaments,- remedy by distress
and sale is given. See fiost, III.
Of common right a person may distrain for rents, and all manner

of services ; and for rent reserved upon a gift in tail, lease for
life, years, Sec. though there be no clause of distress in the deed,
so as the reversion be in himself : but, on a feoffment in fee, a

distress may not be taken, unless expressly reserved in a deed.
Co. Lite. 57. 205. Doct. and Stud. cafi. 9. See Co. Litt. 204.
A man grants a rent out of the manor of D. and further, that

if the rent be behind, the grantee shall distrain for it in the
manor of S. this is a rent in the manor of D. and only a penalty
on the other manor. 1 Shefi. Abr. 567. If a person seised of
land in fee, demise it to one upon condition to pay his wife 5l.
a year rent, and if it be behind, and in arrear, that she shall dis
train for it ; the wife may take a distress for the rent. Dyer, 3.
48. There is a lord and tenant by 3/. rent and fealty, the lord

dies, and his wife is endowed of the thirds of the seigniory ; here
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ske may distrain for one pound, and the heir for two pounds : so

if a rent be divided amongst parceners, each of them may have a

distress for her part ; but this may not be till the partition is
made. Bro. 45.
If one joint-tenant make a gift in tail of the land, reserving a

certain rent, and the rent be in arrear, he may not distrain the
beasts of the other joint-tenant. 33 Hen. VI. 35. But if A.
and B. are tenants in common, and A. leases his moiety to C. for

years, rendering rent, and C. lease it to B. if the rent is behind,
A. may take a distress of the cattle of B. his fellow-tenant in com

mon. 7 Bep. 23. Moor, 558.
A terre-tenant, holding under two tenants in common, cannot

pay the whole rent to one after notice from the other not to pay it;
and if he do, the other tenant in common may distrain for his share.
5 Term Rep. K. B. 246.
Where lessee of lands died before the expiration of the term,

and his administrator continued in possession during the remain
der, and after the expiration of it, a distress may be taken for
rent due for the whole term, under stats. 32 Hen. VIII. c. 37. 8
Ann. c. 14. 1 H. Blackst. 465.
To justify taking a distress, the party must see he hath good

Cause to distrain ; that he have power to take the distress, and
from the person from whom he takes it ; that the thing, for the
quality of it, be distrainable, and he distrain it in due time and
place, Sec. He who takes a distress for another ought to have
good warrant for doing it ; and must do it in his name : and a

bailiff or servant may distrain for his master. 1 Cro. 748. 2 Cro.
436. Godb. 110. A distress ought to be made of sush things
whereof the sheriff may make replevin, and deliver again in as

good plight and condition as they were at the time of the taking.
Co. Litt. 47.

2. Distresses are to be ofa thing valuable, whereof somebody hath
a property ; things fer<e nature, as dogs, conies, Sec. may not be
distrained. 1 Roll. Abr. 664. 666. It is the same of cattle of the
plough, beasts of husbandry, sheep, or horses joined to a cart, with
a rider upon it. 1 Vent. 36.

Sheep are equally privileged with averia caructe, and cannot
be taken if any other distress can be found. See 2 Inst. 133.
But it has been adjudged that beasts of the plough may be taken
for the poor's rate, under stat. 43 Eliz. because the remedy given
by that and other statutes for compelling the payment of particu
lar rates or sums of money, though called a distress, is in effect
an execution. 1 Burr. 579. See acc. Saund. on st. 22 Car. II.
zgainstConventicles, 39. referred to in Com. Dig. Distress, (C.)
but not cited in 4 Burr.
A horse with a rider upon his back ; or a horse in an inn, or put

into a common ; an axe in a man's hand, cutting down wood : or

any thing any person carries about him; utensils and instruments
of a man's trade or profession, or the books of a scholar � corn in
a mill, or goods in a market, to be sold for the use of the public ;
materials in a weaver's shop, for making of cloth ; another per
son's garment in the house of a tailor, Sec. are not distrainable ;
nor is any thing that is fixed to the freehold of a house, as a

furnace, doors, windows, boards, an anvil, or mill-stone, Sec. 1
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Sid. 422. 440. Co. Litt. 47. "2Dan.-o.Abr. 461. 4 Term Refi. 565.
6 TV-rm i?e/>. 138.

Implements of trade may be distrained for rent, if they be not
in actual use at the time, and if there be no other sufficient distress
on the premises : and so may beasts of the plough under the same

circumstances. 4 Term Refi. K. B. 565.
Deer in a private enclosure may be distrained. 3 Comm. 8.

Some have thought that a horse on which one is riding may be
distrained for damage-feasant. 2 Keb. 596. 1 Sid. 440. but the

opinion was extrajudicial; and see 6 Term Refi. 138. that such
distress cannot be made. See also Cro. Eliz. 549. 596. Some
also have inclined to think that horses drawing a cart laden with
corn, though one is riding in the cart, may be distrained for rent ;
and for that purpose may be severed from the cart, if the person
distraining doth not choose to take the cart with the corn also, all
of which, as it seems, are equally liable to the distress. See 2
Keb. 529.596. Rayin. 18. 1 Vent. 36. 1 Sid. 422. 440. in which
latter book the reporter makes a query, whether the man's being
on the cart, should not privilege the whole team. If ferrets and
nets in a warren be taken damage-feasant it is good ; but if they
are in the hands of a man, they cannot be distrained any more (says
the reporter) than a horse on which a man is ; nor can they be dis
trained if they are out of the warren. 2 Edw. II. Avowry, 182. 7
Edw. III. ib. 199. See Vin. tit. Distress, A.
Goods, cattle not of the plough, &x. sheaves of corn ; corn in

the straw, or threshed; and carts with corn, (but not victuals,) hay
in a barn, or ricks of hay ; money in a bag sealed, though not out
of a bag, Sec. may be distrained for rent: and -so may cattle or

goods driving to market, if put into a pasture by the way. Co.
Litt. 47. 1 Lulw. 214. Mod. 385. Beasts of the tenant feeding
on commons or wastes, appendant or appurtenant to the demised

premises, may be distrained for rent. 3 Comm. 11.

If a driver of cattle asks leave of the lessor to put his cattle
into his ground for a night, and he gives leave, as well as the lessee,
yet it is said he is not concluded from distraining them for rent.
2 Vent. 59. 2 Danv. 642.
Beasts that escape into the tenant's ground may be distrained

for rent, though they have not been levant and couchant. 1 Inst.
47. This doctrine has been objected to as too general ; and
several distinctions are taken, the sum of which seems to be, that
if a stranger's beasts escape into another's land by default of the
owner of the beasts, as by breaking the fences, they may be
distrained for rent immediately, without being levant or couchant;
but that if they escape there by default of the tenant of the land,
as for want of his keeping a sufficient fence, then they cannot be
distrained for rent or service of any kind, till they have been
levant and couchant ; nor afterwards by a landlord for rent on a

lease, unless, on notice, the owner of the beasts neglects to re

move them ; though it is said that such notice is not necessary
where the distress is by the lord of the fee for an ancient
rent, or by the grantee of a rent-charge. See this subject ar
gued at large in Kemfi v. Crewes, 2 Lutw. 1573.
If A. brings yarn to his neighbour's house to weigh, it cannot

be distrained by the lord. JVoy,n. 298, Vide 15 Ediv. III. Avowry,



DISTRESS II. 297

316. See JVoy, 68. and S. C. in Cro. Eliz. 549. 596. Cloth in a

tailor's shop, or things delivered to persons in exercise of their

trade, cannot be distrained. 4 Term Refi. 569. For other cases

in which the property of strangers is privileged from distress, for
the sake of trade and commerce, see Francis v. Wyatt, 3 Burr.
1498. In that case the question was, whether a person's chariot,
which stood at a common livery-stable, could be distrained for
rent due from the keeper of the livery-stable ; and the court,
after two arguments, appearing to be strongly inclined in favour
of the distress, the owner of the chariot declined bringing the

question to a third argument.
The goods of a carrier are privileged, and cannot be distrained

for rent, though the wagon wherein loaded is put into the barn
of a house, &c. on the road. 1 Salk. 249.
Now by stat. 2 IV. if. M. c. 5. sheaves or cocks of corn, or

corn loose or in the straw, or hay in any hovel, stack or rick$
or otherwise on the land, may be distrained for rent on demise,
lease, or contract.
At common law, corn growing could not be distrained, because

it adheres to the freehold. 1 Roll. Abr. 666. H. fil. 4. But by
stat. 11 Geo. II. c. 19. landlords are empowered to distrain all
sorts of corn, grass, or other product growing on the estate demi
sed, and to cut and gather them when ripe.

II. All distresses must be made by day ; unless in the case

of damage-feasant ; an exception allowed, lest the beasts should

escape before they are taken. 1 Inst. 142.
Distresses for rent are to be reasonable, and not excessive ; and

not to be taken in the king's highway, or the common street; or
in the ancient fees of the church. 51 Hen. III. stat. 4. 52 Hen.
III. c. 1, 2, 3, 4. 15. 9 Edw. II. st, 1. c. 9. Except in case of an
amercement in the leet.
All distresses for rent must be made on the premises, by the**

common law. And by stat. 8 Ann. c. 14. if any tenant fraudulent
ly removes goods from off the premises, the landlord may in five

days seize such goods wheresoever found, as a distress for the rent
in arrear ; unless the goods are sold for a valuable consideration
before the seizure. By stat. 11 Geo. II. c. 19. thirty days are

allowed. And whereas at common law, for rent due the last

day of the term, the lessor could not distrain ; because the term
ended before the rent was due, and the lessee had the whole
day to pay it ; nor where the lessee held over his term, for
rent incurred during the term, (See 1 Inst. 47.) Now, by the
stat. 8 Ann. c. 14. where leases are expired, a distress may be
taken, provided it be done within six months, and during the land-,
lord's title and tenant's possession. See 1 H. Blackst. 5. where a

distress of corn left on the premises under a custom, was held
liable to distress after the expiration of the six months.
Distresses for services are to be on the land : but for an amerce

ment in a leet, the distress may be taken any where within the
hundred, as well out of the land, as on it, wherever the cattle are of
him that is amerced ; for the amercement charges only the per
son, and not the land ; and for this a distress may be taken in the

high street. 2 Danv. Abr. 644, 645. The lord cannot distrain for
Vol. IF P p
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amercerneiits in a court-baron, without a prescription; though he
may in the leet : and the goods and cattle of another may not be
taken in distress on my ground, for an amercement, See. set upon
me in a court-lee t or court-baron. 11 Rep. 44. 12 Hen. VII,
13. For services a distress cannot be taken, but where the ser

vices are certain ; or may be reduced to a certainty. Co. Litt,
96.
The landlord might not formerly break open a house to make

a distress, for that is a breach of the peace. But when he was in
the house, itwas held that he might break open an inner door. 1 Inst.
161. Comb. 17. By stat. 11 Geo. II. c. 19. (see post,) he may by-
assistance of the peace-officer, break open in the day-time any
place, whither the goods have been fraudulently removed, and
locked up to prevent a distress; oath being first made, in case it
be a dwelling-house, of a reasonable ground to suspect that such
goods are concealed therein. See 3 Comm. 1 1.
Where a landlord comes to distrain cattle, which he sees on the

tenant's ground, if the tenant, or any other, to prevent the distress,
drives the cattle off the land, the landlord may make fresh pursuit,
and distrain them : though before the distress, if the owner of the
cattle tenders his rent, and a distress is taken afterwards, it is
wrongful. 2 Inst. 107. 160.
A distress of cattle must be brought to the common pound, or be.

kept in an open place ; and if they are put into a common pound,
the owner is to take notice of it at his peril ; but if in any other open
place, notice is to be given to the owner, that he may feed them;
and then if the cattle die forwant of food, the tenant shall bear the
loss ; and the landlord may distrain again for his rent. 5 Rep.
90. Co. Litt. 47. 96. Where one impounds cattle distrained, he
cannot justify the tying them in the pound: if he ties a beast,
and it is strangled, he must answer it in damages. 1 Salk. 248.
If the person distraining damage-feasant put the distress in a bro
ken pound, and the distress escapes, he can have no action for
the same: it is otherwise if from a good pound, without his de
fault, when he may have action for the trespass. Salk. ibid. By
stats. 53 Hen. III. c. 4. 1 P. isf M. c. 12. none shall drive a dis
tress out of the county on pain to be fined and amerced : and no

distress of cattle shall be driven out of the hundred where taken
to any pound, except to a pound overt in the same county, and
not above three miles distant ; nor shall any distress be impounded
in several places, under the penalty of Si. and treble damages.
By stat. 11 Geo. II. c. 19. � 10. persons distraining for rent,,

may impound the distress on any convenient part of the land
chargeable with the distress.
After a distress is in the pound, it is said to be in custodid legis,

so that the owner of it hath no absolute property therein; and
therefore he cannot sell or forfeit it, normay the same be taken in
execution, &c. but it must be as a pledge or means to help the
party distraining to his debt or duty. Co. Litt. 190. Finch's L.
135. Cattle distrained may not be used, because by law they are

only as a pledge ; unless it be for the owner's benefit, by milking,
&c. Cro. Jac. 148.
When a distress is taken of household goods, or N other dead

things, they are to be impounded in a house, or other pound co �
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vert, &c. And if the distress is damaged, the distrainer must an
swer it. Wood's Inst. 191. And they are to be removed imme

diately; except corn or hay, by stat. 2 W. is? M. sess. 1. cap. 5.
But if a landlord cloth not remove goods immediately, but quits
them till another day, during which time they are taken away, it
is not a rescous, for want of possession. Mod. Ca. 215. 1 JVels.
672. See post, III.
Where goods are unlawfully distrained, the owner may rescue

them, before they are impounded, but not afterwards. Co. Litt.
47. But the safest way is to replevy, as there are few cases, in
law, where a man is allowed to be his own judge, if any. If
lands lie in several counties, a distress may be made in one county
for the whole rent. Co. Litt. 154. And if a landlord comes into
a house, and seizes upon some goods as a distress, in the name of
all the goods in the house ; this is a good seizure of all. 6 Mod.
215.

By stat. 2 W. is? M. c. 5. if any distress and sale be made where
there is no rent due, the owner of the goods distrained shall re
cover double the value of the goofis, and full costs. Also by the
common law, if a lord or other person shall distrain several times
for his service or rent, when none is in arrear, the tenant may
have an assise de sovent distress, ifc. Fitz. JY. B. .176.
Where a man is entitled to distrain for an entire duty, he ought to

distrain for the whole at once, and not for part at one time, and

part at another. 2 Lutiv. 1532. But if he distrains for the whole,
and there is not sufficient on the premises, or he happens to mis
take in the value of the thing distrained, and so takes an insuffi
cient distress, he, his executors, &c. may take a second distress
to complete his remedy. Cro. Eliz. 13. Stat. 17 Car. II. c. 7. 4
Burr. 2590.
Distresses must be proportioned to the thing distrained for. By

the stat. of Marlbridge, 52 Hen. III. c. 4. if any man takes a great
or unreasonable distress for rent arrere, he shall be heavily amer

ced for the same. As if the landlord distrains two' oxen for 1 2d.

rent, the taking of both is an unreasonable distress. 2 Inst. 407.
But if there were no other distress nearer the value to be found,
he might reasonably have distrained one of them ; but for homage,
fealty, or suit and service, as also for parliamentary wages (when
they used to be paid) it is said no distress can be excessive. Bro.
Abr. tit. Assise, 291. Prerog. 98. For as these distresses cannot be
sold, the owner, upon making satisfaction, may have his chattels
again. 3 Comm. 12.
The remedy for excessive distresses is, by a special action on

the stat. of Marlbridge ; for an action of trespass is not maintain
able upon this account, it being no injury at the common law. 1
Vent. 104. Fitzgib. 85. 4 Burr. 2590. See tit. Avowry, Reple
vin, Recaption, Rescous, &c.

III. See further as to Distress, 3 Comm. 6. 145. and in the sc

veral abridgments, titles Distress and Replevin ; and also Gilbert on
Replevins. See also stats. 2 W. is? M. st. 1. c. 5. 8 Ann. c. 14. 4
Geo. II. c. 28. 1 1 Geo. II. c. 19.
These statutes have made great alterations in the ancient law of

distress, particularly by empowering persons who distrain for rent
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of any kind, to sell the distress for payment of rent in arrear, if
the tenant or owner fails to replevy with sufficient security, within
five days after taking of the distress, and giving the tenant notice
of the cause ; in this case the constable is bound to assist, the

goods are to be appraised by two sworn appraisers, and the over

plus, if any, left in the constable's hands for the use of the owner.

This improvement of the remedy by distress, was first introduced
by stat. 2 W. if M. c. 5. with respect to rents due on demise, or
contract ; and afterwards by stat. 4 Geo. II. c. 28. was extended to

rents-seek, rents of assise, and chief-rents. Before these two sta

tutes, the remedy by distress was very imperfect ; for the distress
was merely taken nomine pane, to compel satisfaction, and could
not be sold or used for the profit of the person distraining, except
in case of the king, and some few other instances. See further
as to distresses and other remedies for rent, this Diet. tit. Ces
savit, Kent, Lease, &c.
The following extracts will more fully explain the nature of

distress by statute.

By stat. 11 Geo. II. c. 19. if any tenant of lands or tenements
shall fraudulently carry away his goods, to prevent distress, the
landlord may, within thirty days after, distrain them wherever

they shall be found, as if they had been on the premises ; but no

such goods shall be distrained, if sold bona Jide for valuable consi
deration before seizure, to any person not privy to the fraud. Te
nants committing such fraud, or others assisting, shall forfeit dou
ble the value of the goods carried off, to be recovered by action of
debt, &c. And where they shall not exceed 501. value, the land
lord may exhibit a complaint before two justices of peace, who are

to examine the fact, and inquire into the value of the goods, and
thereupon order the offender to pay double value, leviable by dis
tress and sale ; and, for want thereof, commit the offender to the
house of correction for six months. Landlords, or their agents
may, with the assistance of a constable, seize any goods fraudu
lently concealed in any house, out-house, &c.
And in case of a dwelling-house, on oath first made to some

justice, of reason to suspect that such goods are therein, may
break open the same and distrain them: theymay also distrain for
rent and cattle, or stock of their tenants, feeding in any common ;
or corn, grass, hops, fruits, &c. growing on the land, which they
shall cut, gather, cure, and lay up when ripe, in any proper
place, giving notice to the tenant within a week where lodged,
and dispose thereof towards the satisfaction of the rent and

charges ; the appraisement to be made when cut or cured : but, if
after a distress so taken, before the product be ripe and gathered,
the tenant shall pay the rent, and charges of the distress, the said
distress shall cease.
Persons may secure distresses lawfully taken, and sell them

upon the premises, in like manner as maybe done off the same, by
2 W. if M. sess. 1. c. 5. And any persons may go to and from
the premises to view, appraise, buy, or take away the goods of the
purchaser; and if a rescous be made of the distress, the persons
aggrieved shall have the remedy given by the said statute.
Distresses made for rent justly due shall not be unlawful, nor

distrainers be trespassers ab initio., for any irregularity in the diss
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position thereof; but the parties grieved to have satisfaction for
special damage, in an action on the case, &c. But no tenant shall
recover by such action, if tender of amends hath been made be
fore the action brought. And in all actions of trespass, or on the
case, relating to the entry, distress, or sale, made by landlords for
rents, the defendants may {dead the general issue ; and if the plain
tiff's become nonsuit, &c. shall recover double costs of suit.

By stat. 27 Geo. II. c. 20. justices of peace, in all cases where
they are empowered to levy penalties by any act of parliament,
are, in their warrants of distress, to limit a time for the sale of
the goods ; the constable making such distress may deduct the
reasonable charges of detaining, keeping, and selling such distress,
out of the money arising by the sale ; and the overplus, if any,
after such charges, and also the penalty or sum of money, shall
be fully paid, shall be returned to the owner of the goods dis
trained ; and the constable, if required, shall show the warrant to
the party whose goods are distrained, and suffer a copy thereof to
be taken. This act not to alter or repeal the stats. 7 & 8 W. III. c.

34. and 1 Geo. I. c. 6. relating to Distresses on Quakers for Tithes
and Church Rates.
Distress of the King. By the common law no subject can

distrain out of his fee or seigniory ; unless cattle are driven to a

place out of the fee, to hinder the lord's distress, &c But the
king may distrain for rent-service, or fee-farm, in all the lands of
the tenant, wheresoever they be; not only on lands held of himself,
but of others, where his tenant is in actual possession, and the
land manured with his own beasts, &c. 2 Inst. 132. 2 Danv,
Abr. 643.
Distress of a Town. If a town be assessed to a certain sum,

a distress may be taken in any part, subject to the whole duty. 2
Danv. 643.

DISTRESSES, Were pledges taken by the sheriff from those
who came to fairs, for their good behaviour ; which, at the end of
the fair or mercat, were delivered back, if no harm was done,
Scotch Diet.
DISTRIBUTION OF INTESTATES' ESTATES, See title

Executor V. 8.

DISTRICTIONE SCACCARII, The stat. 51 Hen. III. stat. 5.
as to distresses for the king's debt.
DISTRICT, districtus.] A territory or place of jurisdiction ;

the circuit whereina man maybe compelled to appear; alsotheplace
in which one hath the power of distraining : and where we say
hors de son fee, out of the fee, it has been used for extra dis-
trictum suum. Brit. c. 120.

DISTRINGAS, A writ directed to the sheriff, or other officer,
commanding him to distrain a man for a debt to the king, &c. or
for his appearance at a day affixed. There is a great diversity of
this writ ; which was sometimes of old called constringas. Fitz. JY.
B. 138. There is also a distringas against peers and persons en

titled to privilege of parliament, under stat. 10 Geo. III. c. 50. by
which the effects (in law called the issues) levied may be sold to

pay the plaintiff's costs. And it has been held that this statute
extends to all writs of distringas. 5 Burr. 2726. See tit. Pro
cess, Parliament, (privilege of.) In detinue after judgment, the
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plaintiff may have a distringas to compel the defendant to dehvei
the goods, by repeated distresses of his chattels. 1 Roll. Abr. 737.
Rast. Entr. 215. See tit. Execution.
Distringas Juratores, A writ directed to the sheriff to dis-

tram upon a jury to appear; and return issues on their lands, &c.
for non-appearance. Where an issue in fact is joined to be
tried by a jury,which is returned by the sheriff in a panel upon a

venire facias for that purpose; thereupon there goes forth a writ
of distringas jurator' to the sheriff, commanding him to have their
bodies in court, &c. at the return of the writ. 1 Lill. Mr. 483.
The writ of distringas jur' ought to be delivered to the sheriff so
timely, that he may warn the jury to appear four days before the
writ is returnable, if the jurors live within forty miles of the place
of trial ; and eight days if they live farther off. Ibid. 484. There

may be an alias or fduries distringas jur' where the jury doth not

appear. See tit. Jury, Trial.
Distringas nuper Vicecomitem. See title Venditioni Ex

ponas.
DIVEST, See Devest.
DIVIDENDS of Bankrupts' Effects, See title Bankrupt.
Dividend in the Exchequer, Is taken for one part of an in

denture. Stat. 10 Edw. I. c. 11.
Dividend of Stocks, A dividable proportionate share of the

interest of stocks erected on public funds, as the Bank, South Sea,
and India stocks, &c. See tit. Funds.
DIVISA, Hath various significations : sometimes it is used for

a devise, award, or decree : sometimes for devise of a portion or

parcel of lands, &c. by will ; and sometimes it is taken for the
bounds or limits of division of a parish or farm, &c. as divisas pe-
rambulare, to walk the bounds of a parish ; in which sense it has
been extended to the division between counties, and given name

to towns, as to the Devises, a town in Wiltshire, situate on the
confines, the Division of the West Saxon and Mercian kingdoms.
Leg. Hen. II. cap. 9. Leg. Inx, c. 44. Leg. Hen. I. c. 57.
Cowel.

DIVORCE, divortium ; a divertendo.~\ The separation of two,
de facto married together, made by law : it is a judgment spi
ritual ; and therefore, if there be occasion, it ought to be reversed
in the spiritual court. Co. Litt. 335. And, besides sentence of
divorce in the old law, the woman divorced was to have of her
husband a writing called a bill of divorce, which was to this effect,
viz. Ipromise that hereafter I will lay no claim to thee, &c. See
tit. Baron and Feme III. 2. VI. and particularly XI. See also
tit. Marriage.
There are many divorces mentioned in our books ; as causa

pracontractus ; causa frigidilatis ; causa consanguinitatis ; causa'

affinitatis causa professionis, Sec. But the usual divorces are only
of two kinds ; i. e. a mensa et thoro, from bed and board ; and a

vinculo matrimonii, from the very bond of marriage. A divorce a

mensa et thoro dissolveth not the marriage ; for the cause of it is
subsequent to the marriage, and supposes the marriage to be law
ful : this divorce may be by reason of adultery in either of the

parties, for cruelty of the husband, &c. And as it doth not dis
solve the marriage, so it doth not debar the woman of her dower,

5
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or bastardize the issue, or make void any estate for the life of hus
band and wife, &c. Co. Litt. 235. 3 Inst. 89. 7 Rep. 43. The
woman under separation by this divorce must sue by her next

friend ; and she may sue her husband in her own name for alimo

ny. Wood's Inst. 62.

A divorce a vinculomatrimonii, absolutely dissolves the marriage,
and makes it void from the beginning, the causes of it being pre
cedent to the marriage ; as precontract with some other person,
consanguinity or affinity, within the Levitical degrees, impotency,
impuberty, See. On this divorce dower is gone ; and if, by reason

of precontract, consanguinity, or affinity, the children begotten be

tween them are bastards. Co. Litt. 335. 2 Inst. 93. 687. But in
these divorces, the wife, it is said, shall receive all again that she

brought with her, because the nullity of the marriage arises
through some impediment ; and the goods of the wife were given.
for her advancement in marriage, which now ceaseth : but this is
where the goods are not spent ; and if the husband give them
away during the coverture, without any collusion, it shall bind
her: if she knows her goods unspent, she may bring action of
detinue for them ; and as for money, &c. which cannot be known,
she must sue in the spiritual court. Dyer, 62. JVels. Abr. 675.
This divorce enables the parties to marry again. But in the other
cases, a power for so doing must be obtained by act of parliament.
Where lands were formerly given to husband and wife, and the

heirs of their bodies in frank-marriage ; if they had been after
wards divorced, the wife was to have her whole lands ; and by di
vorce an estate tail of baron and feme it is said, may be extinct.
Godb. 18. After a sentence of divorce is given in the spiritual
court causa precontracts, the issue of that marriage shall be

bastards, so long as the sentence stands unrepealed : and no proof
shall be admitted at common law to the contrary. Co. Litt. 235.
1 JVels. 674. In such case, issue of a second marriage may inherit
until the sentence is repealed. 2 Leon. 207. If, after a divorce a

mensa et thoro, either of the parties marry again, the other being
living, such marriage is a mere nullity ; and by sentence to con

firm the first contract, she and her first husband become husband
and wife to all intents, without any formal divorce from the second.
1 Leon. 173. Also on this divorce, as the marriage continues,
marrying again while either party is living, hath been held to be

bigamy within the stat. 1 Jac. I. c. 11. Cro. Car. 333. 1 JVels. 674.
A divorce for adultery was anciently d vinculo matrimonii ; and

therefore in the beginning of the reign of Queen Elizabeth, the
opinion of the church of England was, that after a divorce for adul
tery, the parties might marry again ; but in Foliambe's case, JUL 44
E2liz. in the star-chamber, that opinion was changed ; and archbishop
Bancroft, by the advice of divines, held, that adultery was only a

cause of divorce d mensa et thoro. 3 Salk. 138.
Sentence of divorce must be given in the life of the parties,

and not afterwards ; but it may be repealed in the spiritual court,
after the death of the parties. Co. Litt. 33. 244. 7 Rep. 44. 5

Rep.. 98. Upon the divorce of a man and his wife, equity will not
assist the wife in recovering dower, at the husband's death, but
shall leave her to the law ; neither ought the spiritual court to
grant her administration, she not being such a wife as is entitled
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to it ; nor will the chancery decree her a distributive share. Preted.
Cane. Ill, 112.

' DIURNALIS, See Daywere.
DOCKET, or DOGGET, A brief in writing on a small piece

of paper or parchment, containing the effect of a greater writing.
West. Symbol, par. 2. sect. 106. And when rolls of judgments are

brought into C. B. they are docketted, and entered on the docket of
that term ; so that upon any occasion you may soon find out a

judgment, by searching these dockets, if you know the attorney's
name. Stat. 4 8c 5 W. if M. c. 20. See tit. Judgments. Exem

plification of decrees in chancery and commissions of bankruptcy,
are also docketted.
DOCTRINES, Illegal, asserting, or publishing. See tit. Libel,

Sedition, Treason.
DOGS. The law takes notice of a greyhound,mastiff dog, spaniel

and tumbler; for trover will lie for them. Cro. Eliz. 125. Cro.
Jac. 44. A man hath a property in a mastiff : and where a mastiff
falls on another dog, the owner of that dog cannot justify the kill
ing the mastiff; unless there was no other way to save his dog,
as that he could not take off the mastiff, &c. 1 Saund. 84. 3 Salk.
139. The owner of a dog is bound to muzzle him ifmischievous,
but not otherwise : and if a man doth keep a dog, that useth to

bite cattle, &c. if after notice given to him of it, or his knowing
the dog is mischievous, the creature shall do any hurt, the master

shall answer for it. Cro. Car. 254. 487. Stra. 1264. See tit. Ac
tion, Trespass.
By stat. 10 Geo. III. c. 18. if any person shall steal any dog or dogs,

they shall be liable to forfeit for the first offence from 30/. to 20/. or
be committed to gaol, for from twelve to six months, at the discre
tion of two justices ; for the second offence to forfeit from 50/. to
30/. or be imprisoned for from eighteen to twelve months, and
also whiffied. A punishment perhaps not too severe for notorious
dog-stealers ; but which may afford a dangerous handle for op
pression: and Burn, tit. Dogs, seems seriously to doubt whether
the statute extends to Bitches�a question that we believe has
never yet been argued in a court of law.
Dogs now form one among the many articles, for keeping of

which a tax is levied on the possessor. See stat. 43 Geo. III. c. 161.
and this Diet. tit. Taxes.

DOG-DRAW, The manifest deprehension of an offender against
venison in a forest, when he is found drawing after a deer, by the
scent of a hound led in his hand : or where a person hath wound
ed a deer, or wild beast, by shooting at him, or otherwise, and is
caught with a dog drawing after him to receive the same. Man-
wood, par. 2. cap. 8. See tit. Forest.
DOGGER, A light ship or vessel : as a Dutch dogger, ifc. stat,

51 Ediv. HI. cap. 1. and Dogger-fish are fish brought in those
ships. Stat. ibid

DOGGER-MEN, Fishermen that belong to dogger-ships. 25
Hen. VIII. c. 2.

DOITKIN, or doit, Was a base coin of small value, prohibited
by the stat. 3 Hen. V. c. 1. We still retain the phrase, in com

mon saying, when we would undervalue a man, that he is not worth
a doit. See tit. Coin.



DOM 305

DO LAW, facere legem.'] Is the same with to make law. Stat.
23 Hen. VIII. c. 14.

DOLE, dola.] A Saxon word signifying as much as pars or

portio in the Zaft'w : and anciently where a meadow was divided
into several shares, it was called a dole meadow. 4 Jac. I. c. 11.

See Dalus.

DOLEFISH, Seems to be the share of fish, which the fisher
men, yearly employed in the north seas, do customarily receive for
their allowance. Stat. 35 Hen. VIII. c. 7.

DOLG-BOTE, Sax.] A recompense or amends, for a scar or

wound. Sax. Hid. LL. Aluredi Reg. cap. 22.
DOLLAR, A piece of foreign coin, passing for about 4s. 6c?.

Lex Mercat. and see Foreign Coin.
DOM-BEC or DOM-BOC, Sax. See Dome-book.
DOME or DOOM, from the Sax. dom.] A judgment, sentence,

or decree. And several words end in dom : as kingdom, earldom,
ifc. from whence they may be applied to the jurisdiction of a lord,
or a king. Mon. Angl. torn. 1. fiol. 284.
DOME-BOOK, Liber judicialisi] A book composed under the

direction of Alfred, for the general use of the whole kingdom,
containing the local customs of the several provinces of the king
dom. This book is said to have been extant so late as the reign
of Edw. IV. but it is now lost. It probably contained the principle
maxims of the common law, the penalties for misdemeanors, and
the forms of judicial proceedings. Thus much at least may be
collected from the injunction to observe it which is found in the
laws ofEdward the Elder, son of Alfred, c. 1. See also Leg. Inm.
c. 29. and Spelm. in -verb. Dombec. This book was compiled by
Alfred for the use of the court-baron, hundred and county court,
the court leet and sheriff's tourn. See 1 Comm. 64. 4 Comm. 411.
See post, Domesday.
DOMESDAY or DOMESDAY-BOOK, Liber judiciarius, vel

censualis Anglia.] A most ancient record, made in the time of
Williaml. called the Conqueror, and now remaining in the exchequer
fair and legible, consisting of two volumes, a greater and a less ;
the greater containing a survey of all the lands in England, except
the counties of Northumberland, Cumberland, Westmoreland, Dur
ham, and part of Lancashire, which it is said were never surveyed ;
and excepting Essex, Suffolk and Norfolk ; which three last are

comprehended in the lesser volume. There is also a third book,
which differs from the others in form more than matter, made by
the command of the same king. And there is a fourth book kept
in the exchequer which is called Domesday ; and, though a very
large volume, is only an abridgment of the others. Likewise a

fifth book is kept in the Remembrancer s office in the exchequer,
which has the name of Domesday, and is the very same with the
fourth before mentioned. Our ancestors had many dome-books;

King Alfred had a roll which he called Domesday; and the Domes

day book made by Wm. I. referred to the time of Edtuard the Con
fessor, as that of King Alfred did to the time of Ethelred. Set
ante, Dome-book. The fourth book of Domesday having many pic
tures, and gilt letters in the beginning, relating to the time of King
Edward the Confessor, this led him who made notes on Fitzher.-
VOL.U. Q q

.1
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Sm's Register into a mistake in p. 14. where he tells us, that H|et
Domesday /actus /uit tempore regis Edwardi.
The book of Domesday was begun by five justices, assigned for

that purpose in each county, in the year 1081, and finished anno

1086. And the question whether lands are antient demesne, or not,
is to be decided by the Domesday of Wm. I. from whence there is
no appeal : and it is a book of that authority, that even the Con

queror himself submitted some cases, wherein he was concerned,
to be determined by it. The addition of day to this Dome-book
was not meant with any allusion to the final day qf judgment, as

most persons have conceived ; but was to strengthen and confirm
it, and signifieth the judicial decisive record or book of dooming
judgment and justice. Hammonds Annot. Camden calls this book
Gutielmi Librum Censualem, the Tax-Book of King William; and
it was further called Magna Rolla Winton. See the printed copy of
Domesday-book, pag. 332. (b.) There is an ancient roll in Chester

castle, called Domesday-Boll. Blount. At York, Worcester and
other cathedrals, their registers or chartularies are called Domes

day-books. A transcript of the Domesday-book of Wm. I. has been

made, and printed and published, by which the access to it is ren

dered more familiar to our antiquaries and historians. See Spelm.
in ~uerb. Domesdei, and this Diet. tit. Tenures II. 1.

DOMES-MEN, Judges, or men appointed to doom and deter
mine suits and controversies, hence ag deme, I deem, or judge.
Vide days-men.
DOMICELLUS, An obsolete Latin word, anciently given as an

appellation or addition to the king's natural sons in France, and some

times to the eldest sons of noblemen there ; from whence we bor
rowed these additions : as several natural children of John o/ Gaunt,
Duke of Lancaster, are stiled domicelli by the charter of legiti
mation, 20 Rich. II. But according to Thorn, the domicelli were

only the better sorts of servants in monasteries.
DOMICILE, The place were a man has his home. See tit.

Alien. Personal property follows the person of the owner, and on

his decease must be distributed according to the law of the county
in which he was domiciled at the time of his death, and not ac

cording to the law of the county where such property is situate.
Bruce v. Bruce, Cases in Parliam. 2 Bos. If Bull. 229. See tit.
Executor.
DOMIGERIUM, Is sometimes used to signify danger ; but

otherwise, and perhaps more properly, it is taken for power over

another ; sub domigerio alicujus vel manu esse. Bract, lib. 4. tract._
1. cap. 10.

DOM1NA, A title given to honourable women, who anciently in
their OAvn right of inheritance held a barony. Paroch. Antiq.
DOMINICA IN RAMIS PALMARUM, Palm Sunday. 23

Ed. I.
DOMINIUM, Right or regal power. Paroch. Antiq. 498.
DOMINUS, This word prefixed to a man's name, in ancient

times usually denoted him a knight, or a clergyman ; and some

times a gentleman, not a knight, especially a lord of a manor.

DOMO REPARANDA, Is a writ that lay for one against his
neighbour by the fall of whose house he feared a damage and in
jury to his own. Reg. Orig. 153.
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POMUS CONVERSORUM, An ancient house built or ap
pointed by King Hen. 111. for such Jews as were converted to the
christian faith: but King Edw. III. who expelled the Jews from
this kingdom, deputed the place for the custody of the rolls and
records of the Chancery. See Rolls.
DOMUS DEI, The hospital of St Julian'm Southampton, so call

ed. Mori. Angl. torn. 2. 440. A name applied to many hospitals.
DONATIO CAUSA MORTIS. A death-bed disposition of pro

perty, so called, viz. when a person in his last sickness, appre
hending his dissolution near, delivers or causes to be delivered to
another the possession of any personal goods, to keep in case of
his decease. See this Diet. tit. Legacy, Will.

DONATIVE, donativum.'] Is a benefice merely given and dis
posed of by the patron to a man, without either presentation to,
or institution by, the ordinary, or induction by his order. Fitz. JV.
B. 35. Donatives are so termed, because they began only by
the foundation and erection of the donor. The king might of an
cient time found a church or chapel, and exempt it from the juris*
diction of the ordinary: so he may by his letters patent give li
cense to a common person to found such a church or chapel, and
make it donative, not presentable ; and that the incumbent or

chaplain shall be deprived by the founder and his heirs, and not by
the bishop ; which seems to be the original of donatives in England.
See 2 Comm. 22. and this Diet. tit. Advowson.
In the case of a Donative the party is in full possession imme

diately on the nomination ; and may maintain an action for money
had and received against any person who receives the profits. 1
Term Rep. K. B. 403.

When the king founds a church, &c. � donative, it is of course
exempted from the ordinary's jurisdiction, though nb particular
exemption is nmntioned ; and the lord chancellor shall visit the
same ; and where the king grants a license to any common person
to found a church or chapel, it may be donative, and exempted
from the jurisdiction of the bishop, so as to be visited by the foun
der, &c. Co. Litt. 134. 2 Roll. Abr. 230. The resignation of a
donative must be to the donor or patron, and not to the ordinary �

and donatives are not only free from all ordinary jurisdiction, but
the patron and incumbent may charge the glebe to bind the suc

cessor : and if the clerk is disturbed, the patron may bring quare
impedit, ifc. Also the patron of a donative may take the profits
thereof when it is vacant. Co. JMt. 344. Cro. Jac. 63.
If the patron of a donative *vill not nominate a clerk, there can

be no lapse : but the bishop may compel such patron to nominate
a clerk by ecclesiastical censures ; for though the church is ex

empt from the power of the ordinary, the patron is not exempted:
and the clerk must be qualified like unto other clerks of churches ;
no person- being capable of a donative, unless he be a priest law
fully ordained, &c. Yelv. 61. stat. 14 Car. II. cap. 4. 1 Lill. 488.
There may be a donative of the king's gift with cure of souls, as

the church of the lower of London is : and if such donative be
procured for money, it will be within the statute of simony. Mich,
9 Car. B. R. A parochial church may be donative, and exempt
from the ordinary's jurisdiction. Godolph. 262. The church of
St. Mary le Bone in Middlesex is donative, and the incumbent hf'-
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ing cited into the spiritual court, to take a license from the bishop
to preach, pretending that it was a chapel, and that the parson was

a stipendiary ; it was ruled in the king's bench that it was a dona-

rive; and if the bishop visit, the court of B. R. will grant a pro
hibition. 1 Mod. 90. 1 JVels. Abr. 676.
If a patron of a donative doth once present his clerk to the or

dinary, and the clerk is admitted, instituted, and inducted, then
the donative ceaseth ; and it becomes a church presentative. Co.
Litt. 344. But when a donative is created by letters patent, by
which lands are settled upon the parson and his successors, and
he is to come in by the donation of the king, and his successors ;
in this case, though there may be a presentation to the donative,
and the incumbent come in by institution and induction, yet that
will not destroy the donative. 2 Salk. 541.
How far the nature of a donative is changed by having been aug

mented by Queen Amies bounty, see 1 T. R. K. B. 397.
All bishoprics being of the foundation of the king, they were in

ancient time donative. 3 Rep. 7 5. See tit. Bishops.
Donatives have two peculiar properties ; one, that the presenta

tion does not devolve to the king as in other livings when the in-.
cumbent is made a bishop. Cas. Pari. 184. The other that a do
native is within the statute of pluralities, if it is the first living ;
but if a donative is the second benefice taken without a dispensa
tion, the first would not be void ; for the words of the statute are

instituted and inducted to any other, which are not applicable to

donatives. 1 Wood. 330. And therefore it seems if donatives are

taken last they may be held with any other preferment.
DONIS, Statute de, The statute of Westm. 2. viz. 13 Ediv. I. c,

J . called the statute de donis conditioncdibus. This statute revives,
in some sort, the ancient feodal restraints which were originally
laid on alienations ; by enacting, that from thenceforth the will of
the donor be observed, and that the tenements so given (to a man

and the heirs of his body) should at all events go to the issue, if
there were any, or if none, should revert to the donor. See 2 Comm.
12. and this Diet. tit. Estate, Tail, Limitation.
DONOR and DONEE. Donor is he who gives lands or tene

ments to another in tail, &c. And the person to whom given is
the donee.

DOOMSDAY, See Domesday.
DORTURE, dormitoriumT] The common room or chamber.

where all the Friars, or religious of one convent, slept and lay all

night. Stat. 25 Hen. VIII. c. II. .

DOSSALE. Hangings or tapestry. Mat. Paris.
DOTE ASSIGNANDA, Is a writ that lay for a widow, where

it, was found by office, that the king's tenant was seised of lands in
fee, or fee-tail at the day of his death, and that he held of the king
in chief, &c. In which case, the widow came into the chancery.
and there made oath, that she would not marry without the king's
leave ; whereupon she had this writ to the escheator, to assign her
doiver, ifc. But it was usual to make'the assignment of the dower
in the chancery, and to award a writ to the escheator, to deliver
the lands assigned unto her. Stat. 15 Ediv. IV. cap. 4. Reg. Orig.
297. Fitz. M B. 263. See tit. Doiver.
DOTE UNDE NIHIL HABET, A writ of doiver, that lies for
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the widow against the tenant who bought land of her husband in
his life-time, whereof he was solely seised in fee-simple or fee-tail,
ami of which she is dowable. Fitz. JY. B. 147. See the law and
the form of the writ in Booth's Real Actions, 166. Sec. See further,
tit. Dower.
DOTIS ADMENSURATIONE, Admeasurement of dower,

where the widow holds more than her share, &c. See tit. Admea

surement, Dower.
DOTKIN, See Doitkin.

DOUBLE AVAIL OF MARRIAGE, Is the double of the va

lue of the vassal's wife's tocher, due to the superior ; because he
refused a wife equal to him when offered by the superior; but
this is modified to three years' rent of the vassal's free estate,,
Scotch Diet.
DOUBLE PLEA, duplex placitum.] Is where a defendant al-

legeth for himself two several matters, in bar of the plaintiff's
action, when one of them is sufficient; which shall not be admit
ted: as if a man plead several things, the one not depending upon
the other, the plea is accounted double, and will not be allowed ;
but if they mutually depend on each other, and the party may not

have the last plea without the first, then it shall be received.
Kitch. 223. And where a double plea that is wrong is pleaded, if
the plaintiff reply thereto, and take issue of one matter; if that be
found against him, he cannot afterwards move in arrest of judg
ment ; for by the replicationit is allowed to be good. 18 Edw.YVAT.
If a man pleads two or more matters, when he is compelled to

show them, it makes not the plea double; so it is where two dis
tinct things are pleaded, which require but one answer: and in
case a man pleads two several matters or things, and only one is
material, the other being surplusage, or but matter of inducement,
and needing no answer, the plea is not double. Hob. 197. Where
there are several inducements to a plea, they shall not make the
plea double: and double pleas are allowable in assises of novel dis
seisin, ifc. but not in other actions. Jenk. Cent. 75.

By stat. 4 Ann. c. 16. sect. 4. it shall be lawful for any defend
ant or tenant in any action or suit, or for any plaintiff in replevin,
in any court of record, with the leave of the same court, to plead
as many several matters thereto, as he shall think necessary for
his defence'. That is, in so many separate and distinct pleas, and
where there are more pleas than one. By virtue of this statute,
defendant is said to plead double, by leave of the court. See further,
tit. Pleading.
DOUBLE QUARREL, duplex querela7\ Is a complaint made

by any clerk, or other, to the archbishop of the province against
an inferior ordinary, for delaying or refusing to do justice in some

cause ecclesiastical; as to give sentence, institute a clerk, Sec.
and seems to be termed a double quarrel, because it is most

commonly made against both the judge, and him at whose suit
justice is denied or delayed: the effect whereof is, that the
archbishop taking notice of the delay, directs his letters under his
authentical seal to all clerks of his province, commanding them to
admonish the ordinary within a certain number of days to do the
jtrstice required, or otherwise to appear before him or his official,
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and there allege the cause of his delay: and to signify to the or

dinary, that if he neither perform the thing enjoined, nor appear
and show cause against it, he himself, in his court of audience, will-
forthwith proceed to do the justice that is due. Cowel. See Quare
Imfiedit .

DOUBLES, Fr.] Letters patent. Stat. 14 lien. VI. c. 6.

DOVER CASTLE. The constable of Dover castle shall not
hold plea of any foreign county within the castle gates, except it
concern the keeping of the castle ; nor shall he distrain the inha
bitants of the pdrts, to plead elsewhere or otherwise than as they
ought, according to the charters, &c. Stat. 28 Edw. I. c. 7. Sec
tit. Cinque Ports.
DOW, To give or endow, from the Latin word do.

DOWAGER, dotata, dotissa.] A widow endowed ; applied to the
ividows of princes, dukes, earls, and other great personages.
Dowager, Queen.] Is the widow of the king, and as such en

joys most of the privileges belonging to her as queen-consort.
But it is not high treason to conspire her death, or violate her

chastity ; because the succession to the crown is not thereby en

dangered. But no man can marry her, without special license
from the king, On pain of forfeiting his lands and goods. 2 Inst. 18.

See Riley's Plac. Pari. 672*; 1 Comm. 223. See tit. King.

DOWER.

Dotarium.] The portion which a widow hath of the lands of
her husband after his decease, for the sustenance of herself, and
education of her children. 1 Inst. 30. See tit. Tenure III. 8.

I. Of the several Kinds of Dower.
II. 1. What Woman shall be endowed; 2. Of what Estate.
III. Of the Assignment and Admeasurement of Dower.
IV. What shall be deemed a Bar and Forfeiture ofDower.
V. Of the Proceedings in Dower.

I. There were formerly five kinds of dower in this kingdom.
1. Dower by the common law ; which is a third part of such lands or

tenements whereof the husband was sole seised in fee-simple, or
fee-tail, during the coverture ; and this the widow is to enjoy du

ring her life.
2. Dower by custom; which is that part of the husband's estate

to which the widow is entitled after the death of her husband, by
the custom of any manor or place, so long as she lives sole and
chaste ; and this is more than one third part, for in some places
she shall have half the land, as by the custom of gavelkind ; and in
divers manors the widow shall have the whole during her life,
which is called her free bench : but as custom may enlarge, so it

may abridge dower to a fourth part. Co. Litt. 33.
3. Dower ad ostium ecclesice ; made by the husband himself im

mediately after the marriage, who named such particular lands of
which his wife should be endowed ; and in ancient time it was

taken, that a man could not by this dower, endow his wife of more
5
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than a third part, though of less he might : and as the certainty
of the land was openly declared by the husband, the wife after his
death might enter into the land of which she was endowed with
out any other assignment. Co. Litt. 34. Litt. �39.

4. Doiver ex assensu fiatris, which is only a species of the doiver

ad ostium ecclesice ; which likewise was of certain lands named by a

son who was the husband, with the consent of his father then liv
ing, and always put in writing as soon as the son was married:
and if a woman thus endowed, or ad ostium ecclesia, after the death
of her husband, entered into the land allotted her in doiver, and

agreed thereto, she was concluded to claim any dower by the com

mon law. Litt. � 4�', 4l,
5. Dower de la filuis belle ; which was where the wife was en

dowed with the fairest part of her husband's estate.

But of all these kinds of dower, the two first are now only in use,

II. 1. A woman to be endowed must be the actual wife of the

party at the time of his decease. If she be divorced d vinculo

matrimonii, she shall not be endowed ; for ubi nullum matrimonium.,
ibi nulla dos. Bract, lib. 2. c. 39. � 4.

But a divorce a mensa et thoro only, doth not destroy the dower ;
Co. Litt. 32. no, not even for adultery itself by the common law.

By stat. Westm. 2. (13 Edw. I. c. 34.) if a woman voluntarily leaves

(which the law calls eloping from) her husband, and lives with an

adulterer, she shall lose her dower, unless her husband be volun
tarily reconciled to her. And in a case where John de Camoys had
assigned his wife by deed, it was decided in parliament, that not
withstanding the pretended purgation of the adultery in the spi
ritual court, the wife was not entitled to dower. 2 Inst. 435. If how
ever after the elopement of a wife, her husband and she demean
themselves as husband and wife, it is evidence of reconciliation.
Dyer, 106. Lady Powy's case, where the reconciliation was spe
cially pleaded and allowed.
A marriage celebrated bona fide in Scotland, will undoubtedly

entitle the woman to dower in England : and the lawfulness of such
a marriage may be tried by a jury in England. 2 H. Blackst. 145.
It was formerly held, that the wife of an idiot might be endow

ed, though the husband of an idiot could not be tenant by the cur

tesy. Co. Litt. 31. But as it seems to be at present agreed, upon
principles of sound sense, and reason, that an idiot cannot marry,
being incapable of consenting to any contract, this doctrine cannot
now take place. By the ancient law the wife of a person attainted
of treason or felony could not be endowed; to the intent, says
Staundfiorde, (P. C. b. 3. c. 3.) that if the love of a man's own life
cannot restrain him from such atrocious acts, the love of his wife
and children may : though Britton (c. J 10.) gives it another turn ;
viz. that it is presumed the wife was privy to her husband's crime.
However, the stat. 1 Edw. VI. c. 12. abated the rigour of the com

mon law in this particular, and allowed the wife her dower. But
a subsequent stat. 5 & 6 Edw. VI. c. 11. revived the severity against
the widows of traitors, who are now barred of their dower ; (except
in the case of certain treasons relating merely to the coin ; stats. 5
Eliz. c. 11. 18 Eliz. c. 1. 8 & 9 Wm. III. c.26. 15 & 16 Geo. II.
c. 28.) but the widows of felons are not barred. The wife must he
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above nine years old at her husband's death, otherwise' she shaji
not be endowed. Litt. � 36. See 2 Comm. 130.
The wife of a man who is banished shall have doiver in his

life -time ; it is held otherwise, if he is professed in religion ; and
a jointress of a banished husband shall enjoy her jointure, in his
life. Co. Litt. 133. Perk. 5. 307.
If a woman be of the age of nine years, at the death of her hus

band, she shall be endowed of whatsoever age he is; because,
after the death of the husband, the marriage is adjudged lawful.
Co. Litt. 33.
The wife of a felo de se shall have dower. Ploivd. 261. a. 262. c.

So if the husband be outlawed in trespass, or any civil action, for
this works no corruption of blood or forfeiture of lands. Bro. 82.
Perk. 388. Co. Litt. 31. a.
If a woman being a lunatic kill her husband, or any other, yet

she shall be endowed, because this cannot be felony in her who
was deprived of her understanding by the act of God ; so though
she be of sound mind, and refused to bring an appeal of his death,
when he is killed by another, yet she shall be endowed ; for this
is only a waiver of that privilege the law has given her to be aven

ged of her husband's murderer ; so it seems if she refuses to
visit and assist her husband in his sickness, yet she shall be endow
ed, for this is only undutifulness, which the law does not punish
with the loss of her entire subsistence. Perk. 364, 365.
If a man take an alien to wife and dieth, she shall not be en

dowed, except the wife of the king, who shall be endowed by the
law of the crown. And if a Jeiv born in England marry a Jewess
also born here, the husband becomes a christian, purchases lands
and dies ; the wife, (not being also a christian,) shall not have
dower. 1 Inst. 31. b. 32. a.

In the notes on Mr. Hat-grave's edition of Co. Litt. the latter
part of the above is confirmed ; as to the former there is the fol
lowing remarkable note. " Anciently a woman alien was not dowr
able; but by special act of parliament not printed, Rot. Pari. 8

Hen. V. n. 15. all women, aliens, who from thenceforth should be
married to Englishmen by license of the king, are enabled to de
mand their dower after the death of their husbands, to whom

they should in time to come be married, in the same man

ner as English women. But this act did not extend to those mar

ried before ; and therefore in Rot. Pari. 9 Hen. V. n. 9. there is a

special act of parliament to enable Beatrice, Countess of Arundel,
born in Portugal, to demand her dower. Hal. MSS. see Acc. I

Roll. Abr. 675." See also 9 Vin. 210. (8vo. ed.)
2. A woman is now by law entitled to be endowed of all lands

and tenements, of which her, husband was seised in fee-simple, or
fee-tail general at any time during the coverture ; and of which
any issue which she might have had, might, by possibility, have
been heir. Litt. � 36. 53. Therefore if a man, seised in fee-sim
ple, has a son by his first wife, and afterwards marries a second
wife, she shall be endowed of his lands ; for her issue might by
possibility have been heir, on the death of the son, by the former
wife. But, if there , be a donee in special tail, who holds lands
to him and the heirs of his body begotten on A. his wife ; though
A. may be endowed of these lands, yet if A. dies, and he marries
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a second wife, that second wife shall never be endowed of the
lands entailed ; for no issue that she could have, could, by any
possibility, inherit them. Ibid. � 53.

But in case land be given to the husband and wife in tail, the re

mainder in tail to the husband, and the first wife dying without
issue, he marries another wife ; this second wife will be entitled
to dower after his death. Litt. � 53. 40 Edw. III. 4. 2 Shefi. Abr.
63. For here he hath an estate in tail. The wife of a tenant in,
common, but not a joint-tenant, shall have dower; and she shall
hold her part in common with the tenants in common. Kitch. 160.
A seisin in law of the husband will be as effectual as a seisin in

deed, in order to render the wife dowable ; for it is not in the wife's
power to bring the husband's title to an actual seisin, as it is in the
husband's power to do withregard to the wife's lands; which is one
reason why he shall not be a tenant by the curtesy, but of such
lands whereof the wife, or he himself in her right, was actually
seised in deed. Co. Litt. 31. The seisin of the husband for a

transitory instant only, when the same act which gives him the
estate conveys it also out of him again, (as where by a fine, land
is granted to a man, and he immediately renders it back by the
same fine,) will not entitle the wife to dower; Cro. Jac. 615. 2

Refi. 67. Co. Litt. 31. for the land was merely in transitu, and
never vested in the husband, the grant and render being one conti
nued act. But, if the land abide in him for the interval of but one
single moment, it seems that the wife shall be endowed thereof.
And, in short, a widow may be endowed of all her husband's lands,
tenements, and hereditaments, corporeal or incorporeal, under
the restrictions before mentioned ; unless there be some special
reason to the contrary.
Thus, a woman shall not be endowed of a castle, built for de

fence of the realm. Co. Litt. 31.35. 3 Lev. 401. Nor of a com

mon without stint ; for, as the heir would then have one portion
of this common, and the widow another, and both without stint,
the common would be doubly stocked. Co. Litt. 32. 1 Jon. 315.

Copyhold estates are also not liable to dower, being only estates

at the lord's will ; unless by the special custom of the manor, in
which case it is usually called the widows free-bench. 4 Refi. 22.
See tit. Copyhold. But where dower is allowable, it matters not

though the husband alien the lands during the coverture ; for he
aliens them liable to dower. Co. Litt. 32.
It is now settled that although the husband may be tenant by

the curtesy of a trust estate of inheritance, (see tit. Curtesy,) the
wife is not entitled to dower out of such an estate. 3 P. Wms.
229. The reason assigned for this is, that the wife was not endow
ed of a use at common law. And, from analogy to trusts, it has
been determined that a wife shall not be endowed of an equity of
redemption, where the estate was mortgaged in fee by the hus
band previous to the marriage. 1 Bro. C. R. 326.
The following further particulars as to what estate a woman

shall be endowed of, are worthy the attention of the student.
If lands are exchanged by the husband for other lands, the wife

may be endowed of which lands she will, as the husband was

seised of both ; though she may not be endowed of the lands given
and taken in exchange. Co. Litt. 31.
Vol. II. R r
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Where the estate which the husband hath during the marriage,
is ended, there the wife shall lose her dower. New Nat. Brev. 333.
But of an estate-tail in lands determined, a woman shall be en

dowed ; in like manner as a man may be tenant by the curtesy of
her lands. Co. Litt. 31. And if a wife be endowed of her third
part, and afterwards evicted by an elder title, she shall have a

new writ of dower, and be endowed of the other lands. 2 Danv.
Abr. 670. Though this is, where it is the immediate estate de
scended to the heir ; and not when it is the estate of an alienee.
9 Beji. 17. The wife is dowable where lands are recovered against
the husband by default or covin ; and a woman, deforced of her
dower, shall recover damages, viz. the value of her dower from
her husband's death. 13 Edw. I. 20 Hen. III. If the husband doth
not die seised, after demand and refusal to assign dower to her,
she shall have damages from the time of the refusal. Jenk. Cent
45. She shall be endowed of a reversion, expectant on a term

of years ; and of a rent reserved thereon. Lutw. 729. If the
husband hath only an estate for life, remainder to another in tail,
though the remainder over is to his heirs, the wife shall not be
endowed. 2 Danv. 656- A woman shall not be endowed of the

goods of her husband ; nor of a castle, or capital messuage : but
of all other lands and tenements she may. Co. Litt. 35.
A grantee of a rent in fee or tail dies without heir, his wife

shall be endowed : but not where the rent arises upon a reserva

tion to the donor and his heirs, on a gift in tail, and the donee dies
without issue ; for this is a collateral limitation. Plowd. 156. Fitz.
N. B. 149. If, during the coverture, the husband doth extinguish
rents by release, &c. yet she shall be endowed of them; for, as to

her dower in the eye of the law, they have continuance. Co. Litt.
32. And where a rent is descended to the husband, but he dies
before any day of payment; notwithstanding, the wife shall be en

dowed of it. 1 Hen. VII. 17. If lands are given to the husband
and wife in tail, and, after the death of the husband, the wife disa
grees, she may recover her dower ; for, by her waiving her estate,
her husband, in judgment of law, was sole seised ab initio. 3 Refi.
27. If lands are improved, the wife is to have one third accord

ing to the improved value. Co. Litt. 32. And if the ground deli
vered her be sowed, she shall have the corn. 2 Inst. 81.
Dower is an inseparable incident to an estate in tail or fee, and

cannot be taken away by condition. If one, seised in fee of lands,
make a gift in tail, on condition that the wife shall not have dower,
the condition is void. 6 Rep. 41. If tenant in tail die without is
sue, so that the land reverts to the donor ; or in case he covenants
to stand seised to uses, and dies, his wife will be endowed ; and a

devise of land by the husband to his wife by will, is no bar of
her dower, but a benevolence. 8 Rep. 34. Yelv. 51. Bro.
Dower, 69. See post, IV.
A person grants and conveys land to D. and his heirs, on con

dition, to redemise the same back, Sec. which afterwards he does.
and dies; here D.'s widow may, nevertheless, be endowed. Abr,
Cas. 217. A. is tenant in tail of lands, the remainder to B. in
tail, remainder to A. in fee ; if A. bargains and sells the lands to
C. and his heirs, the wife of the bargainee shall have dower, de
terminable upon the death of the tenant in tail. 10 Rep. 96. And
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if a feoffment be made upon condition to reenfeoff, and the feoffee
take a wife, she may have her doiver till reenfeoffment, or an en

try made for not doing it ; and so it is of other defeasible estates.

2 Refi. 59. Perk � 420. If one be disseised, and after doth mar

ry, if he die before entry, his wife shall not have dower: and
where a person recovers land in a real action, and before his entry
or execution made, he dieth, the wife shall not be endowed of this
land. 2 Refi. 56. Perk. 377. In these cases the husband was not

actually seised, sed qu ? for, as before observed, where there is a

seisin in law, she shall be endowed. Co. Litt. 31, 32. &x. So
that these cases depend on the construction of what is, and what
is not, a seisin in law. And see fiost, diu. IV. towards the end,
and Perk. 379, 380.

Although of copyhold lands a woman shall not be endowed, un
less there be a special custom for it, yet if there be a custom to be
endowed thereof, then she shall have the assistance of such laws
as are made for the more speedy recovery of dower in general,
being within the same mischief, and therefore shall recover da

mages within the statute of Merton. 4 Co. 22. Hob. 216. 5

Co. 116.
Of tithes women were not dowable till 32 Hen. VIII. c. 7. for

before that statute tithes were not a lay fee, but now they are dow
able of them. Styles P. R. 122. 11 Co. 25. Co. Litt. 32. a. 159.
a. 1 Roll. Abr. 632.
Of an advowson, be it appendant or in gross, a woman shall be

endowed ; for this may be divided as to the fruit and profit of it,
�viz. to have the third presentation. See Perk. 343, 344. Fitz, JY.
B. 148. 150. Co. Litt. 32. Cro. Jac. 621. Cro. Eliz. 360. 1 Roll.
Abr. 683. Co. Litt. 379. 3 Leon. 155. Cro. Jac. 691.

III. By the old law, grounded on the feodal exactions, a woman

could not be endowed without a fine paid to the lord : neither
could she marry again without his license ; lest she could contract

herself, and so convey part of the feud to the lord's enemy. Mirr.
c. 1. � 3. This license the lord took care to be well paid for; and,
as it seems, would sometimes force the dowager to a second mar

riage, in order to gain the fine. But, to remedy these oppres
sions, it was provided, first, by the famous charter of Henry I.
A. D. 1101, and afterwards by Magna Charta, c. 7. that the widow
shall pay nothing for her marriage, nor shall be distrained to

marry afresh if she chooses to live without a husband : but shall
not, however, marry against the consent of the lord ; and farther,
that nothing shall be taken for assignment of the widow's dower,
but that she shall remain in her husband's capital mansion-house
for forty days after his death, during which time her dower shall be

assigned. These forty days are called the widow's quarantine ; a

term made use of in law to signify the number of forty days, whe
ther applied to this occasion or any other. The particular lands to
be held in dower, must be assigned, by the heir of the husband,
or his guardian ; Co. Litt. 34, 35. not only for the sake of noto
riety, but also to entitle the lord of the fee to demand his services
of the heir, in respect of the lands so holden. For the heir, by
this entry, becomes tenant thereof to the lord, and the widow is
immediate tenant to the heir, by a kind of sub-infeudation, or un-
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der-tenancy, completed by this investiture or assignment ; which
tenure may still be created, notwithstanding the statute of quia
emfitores, because the heir parts, not with the fee-simple, but only
with an estate for life. If the heir or his guardian do not assign
her dower within the time of quarantine, or do assign it unfairly,
she has her remedy at lav/, and the sheriff is appointed to assign
it. Co. Litt. 34, 35. Or if the heir (being under age) or his guar
dian assign more than she ought to have, it may be afterwards re

medied by a writ of admeasurement of dower. Fitz. JY. B. 148.
Finch's L. 314. st. Westm. 2. 13 Edw. I. c. 7. If the thing of
which she is endowed be divisible, her dower must be set out by
metes and bounds ; but if it be indivisible, she must be endowed

specially ; as of the third presentation to a church, the third toll-
dish of a mill, the third part of the profits of an office, the third
sheaf of tithe, and the like. Co. Litt. 32.
The assignment of the lands is for the life of the woman ; and

if lands are assigned to a woman for years, in recompense of dow
er, this is no bar of dower ; for it is not such an estate therein as

she should have. 2 Danv. Abr. 668. Also where other lands is

assigned to the woman, that is no part of the land wherein she
claims dower ; that assignment will not be good or binding. And
there must be certainty in what is assigned, otherwise, though it
be by agreement, it may be void. 4 Refi. 2. 1 Inst. 34. If a
wife accept and enter upon less land than the third of the whole,
on the sheriff's assignment, she is barred to demand more. Moor,
679. But if where a wife is entitled to dower of the lands of her
first husband, her second husband accepts of this dower less than
her third part, after his death she may refuse the same, and have
her full third part. Fitz. Dower, 121.

If a wife having a right of dower in the land, accept of a lease
for years thereof after the death of her husband, it suspends the
dower; though not such acceptance of a lease before the hus
band's death, &c. for then the wife has only a title to have dower,
and not an immediate right of dower. Bro. Ca. 372. Jenk. Cent.
15. A widow accepting of dower of the heir against common

right, shall hold it subject to the charges of her husband ; but
otherwise it is if she be endowed against common right by the
sheriff. 2 Danv. 672. By provision of law, the wife may take a

third part of the husband's lands, and hold them discharged. Ibid.
If dower be assigned a woman on condition, or with an exception,
the condition and exception are void. Cro. Eliz. 541.
Where there are three manors, one of them may be assigned

to the wife in dower, in lieu of dower in all three ; though it is
said that a third part of every manor ought to be assigned. Moor,
12. 47. The sheriff may assign a rent out of the land in lieu of
dower ; and her acceptance of the rent will bar dower out of the
same land, but not of other lands. 2 And. 31. Dyer, 91. 1
JVels. Abr. 680.
A woman entitled to dower cannot enter till it be assigned to

her, and set out either by the heir, tertenant or sheriff, in certain
ty. 1 Roll. Abr. 681. Dyer, 343. Plowd. 529. Bro. 16. Co.
Litt. 34. b. 37. a. b.
None can assign dower but those who have a freehold, or against

whom a writ of dower lies ; therefore a tenant by statute merchant,
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statute staple, or elegit, or lessee for years cannot assign dower,
for none of these have an estate large enough to answer the plain
tiff's demand. Perk. 403, 404. Co. Litt. 35. Bro. 63. 94. 1

Poll. Abr. 681. 6 Co. 57.

If a woman be dowable of land, meadow, pasture, wood, &c. and
any of these be assigned in lieu of dower of all the rest, it is good,
though it be against common right, which gives her but the third
part of each, for the heir's enjoyment of the residue sufficiently
accounts for her title to what she has. 1 Roll. Abr. 683. Moor,
pi. 47. 66.

If lands whereof a woman hath no right to be endowed, or a
rent out of such lands be assigned in lieu of her dower, this does
not bar her demand of dower, for she having no manner of title
to those lands, cannot without livery and seisin be any more than
tenant at will, which is no sufficient recompense for an estate for
life, which her dower was to be. Perk. 407. Co. Litt. 34. 4 Co.
1. Co Litt. 169. Bro. 3.

If the heir within age assign to the wife more land in dower
than she ought to have, he himself shall have a writ of admea
surement of dower at full age by the common law : so if too much
be assigned in dower by the heir within age, or his guardian in
chivalry, and the heir dies, his heir shall have such writ, to rectify
the assignment ; but the heir, in whose time the assignment of
too much was by the guardian, cannot have such writ till his full age,
because till then the interest of the guardian continues ; and if any
wrong be done, it is to the guardian himself, and not to the heir %
if a disseisor assigns too much, the heir of the disseisee shall
have admeasurement by the common law. Fitz. JY. B. 148. 332.
Co. Litt. 39. a. 2 Inst. 367. 7 Hen. II. 4. See statutes 13 Edw.
I. c. 7 8c 8.

If the heir within age, before the guardian enters, assigns too
much in dower, the guardian shall have a writ of admeasurement of
dower, by the statute of West. 2. c. 7. before which statute the

guardian had no remedy because the writ of admeasurement being
a real action, lay not for the guardian, who had but a chattel ; also
by the same statute it is provided, that if the guardian pursue
such writ feintly, or by collusion with the wife, the heir at full

age shall have a writ of admeasurement, and may allege the feint
pleading or collusion generally. 2 Inst. 367.
If the wife after assignment of dower improves the lands, so as

thereby they become of greater value than the other two parts, no
writ of admeasurement lies ; so if they be of greater value, by
reason of mines open at the time of the assignment, no writ of
admeasurement lies, because the land in quantity was no more

than she ought to have ; and then it is lawful to work the mines,
which were open at the time of such assignment. Fitz. JY. B. 149.
2 Inst. 368. 5 Co. 12.

IV. Upon preconcerted marriages, and in estates of considera
ble consequence, tenancy in dower happens very seldom: for the
claim of the wife to her dower at the common law, diffusing it
self so extensively, it became a great clog to alienations, and was

otherwise very inconvenient to families. Wherefore since the
alteration of the ancient law respecting dower ad ostium ecclesie,

1
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which hath occasioned the entire disuse of that species of dower.
jointures have been introduced in their stead, as a bar to the claim
at common law.
A widow may be barred of her dower, not only by elopement,

divorce, being an alien, the treason of her husband, and other dis
abilities before mentioned, (see ante, II.) but also by detaining the
title-deeds, or evidences of the estate from the heir, until she
restores them. Ibid 39. Though if she denies the detainer, and
it is found against her, she loses her dower. Hob. 199. 9 Rep.
19. By the stat. of Gloucester, 6 Edw. I. c. 7. if a dowager aliens
the land assigned her for dower, she forfeits it ipso facto, and the
heir may recover it by action. A woman also may be barred of
her dower, by levying a fine with her husband, or suffering a re

covery of the lands during her coverture. Pig. of Recov. 66. 2

Rep. 74. Plowd. 514. See tit. Fine and Recovery.
But the most usual method of barring dower, is by jointures,

as regulated by the stat. 27 Hen. VIII. c. 10.

A jointure, which, strictly speaking, signifies a joint estate, li
mited to both husband and wife, but in common acceptation ex

tends also to a sole estate, limited to the wife only, is thus defi
ned by Coke, 1 Inst. 36. " A competent livelihood of freehold for
the wife, of lands and tenements ; to take effect, in profit or pos
session, presently after the death of the husband ; for the life of
the wife at least." This description is framed from the stat. 27
Hen. VIII. c. 10. commonly called the statute of Uses. (See tit.
Uses.) Before the making of that statute, the greatest part of the
land in England was conveyed to uses; the property or possession
of the soil being vested in one man, and the use and profits
thereof in another ; whose directions, with regard to the dis
position thereof, the former was in conscience obliged to follow,
and might be compelled by a court of equity to observe. Now,
though a husband had the use of lands in absolute fee-simple, yet
the wife was not entitled to any dower therein ; he not being seised
thereof : wherefore it became usual, on marriage, to settle by ex

press deed some special estate to the use of the husband and his
wife, for their lives, in joint-tenancy, or jointure ; which settle
ment would be a provision for the Wife, in case she survived her
husband. At length the statute of uses ordained, that such as

had the use of lands, should, to all intents and purposes, be repu
ted and taken to be absolutely seised and possessed of the soil
itself. In consequence of which legal seisin, all wives would
have become dowable of such lands as. were held to the use of
their husbands, and also entitled at the same time to any special
lands that might be settled in jointure; had not the same statute

provided, that upon making such an estate in jointure to the wife
before marriage, she shall be for ever precluded from her dower.
4 Rep. 1, 2.
But in this case, these four requisites must be punctually ob

served: 1. The jointure must take effect immediately on the
death of the husband. 4 Co. 3.� 2. It must be for the life of the
wife herself at least, and not pur auter vie, or for any term of
years, or other smaller estate�3. It must be made to herself, and
no other in trust for her. 1 Inst. 36. b.�4. It must be made in sa

tisfaction of her whole dower, and not of any particular part of it,
and must be so expressed to be in the deed ; or it may be aver-
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red to be so. 1 Inst. 36. b. 4 Refi. 3. Owen, 33. Cro. Eliz.
128. Dyer, 220. 2 Vent. 340. 1 Ch. Cas. 181.
If the jointure be made to her after marriage, she has her elec

tion after her husband's death as in dower ad ostium ecclesiee, and
may either accept it, or refuse it, and betake herself to her dower
at common law, for she was not capable of consenting to it during
coverture. (Sec tit. Jointure.)

So where a devise is expressed to be given in lieu and satisfac
tion of dower, or where that is the clear and manifest intention of
the testator, the wife shall not have both, but shall have her choice.
1 Inst. 36. b. in n.

If, by any fraud or accident, a jointure made before marriage
proves to be on a bad title, and the jointress is evicted, or turn
ed out of possession, she shall then (by the provisions of the same

stat. 27 Hen. VIII. c. 10.) have her dower pro tanto at the com

mon law. 2 Comm. 138. c. 8.

If a woman who is under age at the time of marriage, agrees
to a jointure and settlement in bar of her dower, and of her dis
tributive share of her husband's personal property, in case he dies
intestate, she cannot afterwards waive it ; but is as much bound
as if she were of age at the time of the marriage. Drury v.

Drury, (or Buckingham E. v. Drury,) 3 Bro. P. C. (8vo. ed.) 492.

(See tit. Jointure.)
There are some advantages attending tenants in dower that do

not extend to jointresses ; and so vice versa, jointresses are in
some respects more privileged than tenants in dower. Tenant in
dower by the old common law, is subject to no tolls or taxes ; and
hers is almost the only estate on which, when derived from the

king's debtor, the king cannot distrain for his debt ; if contract
ed during the coverture. Co. Litt. 3 1 . a. Fitz. JV. B. 150. But
on the other hand, a widow may enter at once, without any formal
process, on her jointure land, as she also might have done on

dower ad ostium ecclesix, which a jointure in many points resembles ;
and the resemblance was still greater, while that species of dower
continued in its primitive state ; whereas no small trouble, and a

very tedious method of proceeding, is necessary to compel a legal
assignment of dower. Co. Litt. 36. And, what is more, though
dower be forfeited by the treason of the husband, yet lands settled
in jointure remain unimpeached to the widow. I Inst. 37. Where
fore Coke very justly gives it the preference, as being more sure

and safe to the widow, than even dower ad ostium ecclesia, the
most eligible species of any. 2 Comm. 135. &c. An additional
advantage is, that a jointure is not forfeited by the adultery of
the wife as dower ; and chancery will decree against the husband
a performance of marriage articles, though he alleges and proves
that the wife lives separate from him in adultery. Sidney v.

Sidney, 3 P. Wms. 269. &c. and the notes to that case.
Further as to the means by which a woman may be barred of

her dower. Where a woman releases her right to him in rever

sion, her dower may be extinguished. 8 Rep. 151.
If a woman takes a lease for life of her husband's lands after his

death, she shall have no dower, because she cannot demand it
against herself; and if she takes a lease for years only, yet she
shall not sue to have dower during these years, because it was



320 DOWER V.

her own act to suspend the fruit and effect of her doiver during
that time. Perk. 350. Fitz. JY. B. ] 49. Mo. pi. 403.
If a recovery be had against the husband by collusion, this shall

not bar the wife of doiver ; as if the recovery be by confession, or
reddition, which are always understood to be by collusion, the
husband always acting and concurring in obtaining of them ; but
it seems to have been a very great doubt, whether a recovery by
default should not be a bar : and the better opinion being that
such recovery was a bar at common law, therefore the stat. West.
2. cap. 4. was made, which ordains that notwithstanding such re

covery by default, Etc. pleaded, the tenant shall moreover in bar of
the doiver show his right to the tenements recovered ; and if it be
found that he had no right, then shall the demandant recover her
doiver notwithstanding such recovery by default against her hus
band. 2 Inst. 349. Perk. 376.

By stat. West. 2. cap. 4. it appears, that if the recoveror had right,
then the wife is barred ; therefore if the heir of the disseisor be
in by descent, and the disseisee enters upon him, and marries,
and the heir of the disseisor recovers by default, or reddi
tion, in a writ of entry, in nature of an assise, and the husband dies,
his wife shall not have doiver, because he who recovered had

right to the possession by the descent ; aliter, if this disseisin,
descent, Sec. were after marriage, because the husband was sei
sed before of a rightful estate during the coverture, whereof his
wife had title of doiver, which cannot be defeated by the disseisin,
descent and recover)-, which all happened during the coverture.

Perk. 379, 380.
If the husband levy a fine with proclamation of his lands, and

dies, his wife is bound to make her claim within five years after
his death; otherwise she shall be barred of her doiver ; for though
her title of doiver was not consummate at the time of the fine
levied : yet it being initiate by the marriage and seisin of the
husband, the fine begins to work upon it presently after the hus
band's death ; and if she does not claim it within five years after,
she shall be barred. 2 Co. 93. 10 Co. 49. 99. 3 Inst. 216. Hob.
265. Mo. pi. 154. 879. Dyer, 224. 13 Co. 20.
See further as to bar of dower by jointure, devise, &c. this

Diet. tit. Jointure. And further as to forfeiture thereof by the
crime of the baron, ante, II. and this Diet. tit. Forfeiture I.

V. The wife is, as soon as she can after the decease of her
husband, to demand her doiver, lest she lose the value from the
time of his death: and in action of doiver, the first process is
summons to appear : and if the tenant or defendant do not appear,
nor cast an essoin, a grand cape lies to seize the lands, Sec. By
stat. 31 Eliz. c. 3. every summons on the land is to be made four
teen days before the return of the writ, and proclamation made at
the church door on a Sunday, or else no grand ca/ie to be awarded,
but an alias and pluries summons till proclamation. But on the
return of the writ of summons, the attorney for the tenant or de
fendant may enter with the filazer that the tenant appears, and
prays view, ifc. Then a writ of view goes out, whereby the she
riff is to show the tenant the land in question ; upon the return of
which writ of view, the tenant's attorney takes a declaration, and
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puts in a plea ; the most general one is, ne ungues seizie, ifc. viz.
that the husband was never seised of any estate, whereof the wife
can be endowed ; and when issue is joined, you must proceed to

trial, as in other actions; upon trial, the jury are to give damages
for the mesne profits from the death of the husband, (if he die

seised,) for which execution shall be made out; and then you have
a writ to the sheriff to give possession of a third part of the lands.
The sheriff may give possession or seisin to the woman by a

clod, or by grass growing on the land, or by any beast being thereon.
40 Edw. III. Eitz. Dower, 48. See Impey's Sheriff.
A widow may recover her dower with a cessat executio, in case

there be any thing objected, precedent to the title of dower, ifc.
till that is determined. 1 JVels. 684. 687. 1 Salk. 291. Judg
ment in dower is to recover a third part of lands and tenements

by metes and bounds. A wife may have her writ of doiver against
an heir, an alienee, a disseisor, &c. or against any one that has
power to assign dower ; if the lord enters on the land for an escheat,
she may bring it against him, but to the king she must sue by
petition. 9 Refi. 10. Plowd. 141. Dyer, 263. Co. Litt. 59.
This writ was brought against eight persons feoffees of the husband
after marriage, two confessed the action, and the other six pleaded
to issue ; here the demandant had judgment to recover the third
part of two parts of the land, in eight parts to be divided : and,
after the issue being found for the demandant against the other
six, she recovered against them the third part of the six parts
of the same land as her dower. Dyer, 187. Co. Litt. 32.
At the common law, before the stat. of W. 1. c 49. if a woman

had accepted any part of her dower, though never so small, of any
one tenant in any one county or town, she had no other remedy
for the residue, but by a writ of right of dower; for if she brought
a writ of dower unde nihil habcl, it was a good plea in abatement,
that she had accepted such a part of such a tenant, in such a town
or county ; which being a great mischief to the woman, is remedied
by that statute, which provides that it shall be no plea in abate
ment, to say that she hath received part of her dower of any other
person before the writ purchased ; and this extends as well to
guardian in chivalry as to the tenant of the land, because such
guardian is to render her doiver. 2 Inst. 261.
In case of deforcement of dower, by not assigning any dower

to the widow within the time limited by law, she has her remedy
by writ ofdower unde nihil habet. Fitz. JV. B. 147. But if she be
deforced of part only of her dower, she cannot then say that nihil
habet; and therefore she may have recourse to another action by
writ of right of dower : which is a more general remedy, extend
ing either to part or the whole ; and is (with regard to her claim)
of the same nature as the grand writ of right is with regard to
claims in fee-simple. On the other hand, if the heir (being
within age) or his guardian assign her more than she ought to have,
this may be remedied by a writ of admeasurement of dower. Fitz.
JV. B. 16. 148. Finch's L. 314. Stat. Westm. 2. 13 Edw. I. c. 7.
As to damages in dower, they are given by the stat. of Merton,

c. 1 . but that statute extends only to the possessory action of dower
unde nihil habeat, and not to the writ of right of dower, because they
are intended to be given for the detention of the possession : and
Vol. IL S s
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on writs of right, where the right itself is questionable, no dama
ges are given, because no wrong done till the right be determined ;

also that statute extends only to lands, whereof the husband died
seised ; and therefore judgment for the damages was reversed, be
cause the jury did not find that the husband died seised ; for
otherwise she shall have no damages ; as if the husband aliens
and takes back an estate for life, the wife shall recover dower, but
no damages, because this dying seised was only of an! estate of

freehold ; but if he makes a lease for years only, rendering rent,
she shall recover a third part of the reversion, with the third

part of the rent and damages, because there he died seised as the
statute speaks. Co. Litt. 32. Dyer, 284. fit. 33. Yelv. 112. Doct.
If Stud. lib. 2. c. 13. � 166. 2 Inst. 80.

Damages must be after demand of dower, for the heir is not

bound to assign this provision till demanded, because the law casts

the freehold of the whole upon him, which he cannot divide without
the concurrence of his wife : but a demand in pais before good
testimony is sufficient ; and if the heir appear the first day on sum

mons, and plead that he hath always been ready, and still is, to
render her dower, she may plead such request, and issue mav be
taken upon it ; but the feojfee of the heir cannot plead tout temps
prist, because he had not the land all the time since the death of
the ancestor, and therefore she shall recover the mesne profits.
and damages against him; and if he hath not provided his indemni
ty and recompense against the heir, it is his own folly. Co. Litt.
32.
If the heir or feoffee assign dower, and the wife accepteth thereof,

she loses her damages, because having the dower, which is the

principal, she cannot sue for the damages, which are but conse

quential or accessory. Co. Litt. 33. a.

Damages are given in dower from the death of the husband, and
to the return of tire writ of inquiry, though the writ of seisin
issued a year before, but was not executed. Hardw. 19. &c.
Where there are two joint-tenants in dower, and one dies after
judgment for damages, and his heir and the other joint-tenant bring
error, the value from the time of the judgment to the affirmance
cannot be recovered against the surviving plaintiff in error only.
Id. 50. See Stra. 271. On a writ of dower damages cannot be
awarded by 16 Car. II. without speeding a writ of inquiry. Hardw.
51.

DOWL and DEAL, A division : from the Brit, dal, divisio,
from the Sax. dcelan, i. e. dividere, and from thence comes the
word dealing. So the stones which are laid to the boundaries of
lands are called dowle stones, i. e. such as divide the lands. Cowel.
DOWRY, dos muiierisl} Was in ancient time applied to that

which the wife brings her husband in marriage; otherwise called
maritagium, or marriage goods : but these are termed more pro
perly, goods given in marriage, and the marriage portion. Co.
Litt. 31. This word is often confounded with dower ; though it
hath a different meaning from it.
DOZEIN, A territory or jurisdiction, mentioned in the statute

of View and Frankpledge, stat. 18 Edw. II. See Deciners.
DOZEN PEERS, Were twelve peers, assigned at the instance
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of the barons in the reign of King Hen. III. to be privy council
lors to the king, or rather conservators of the kingdom.
DRACO REGIS, The standard ensign, or military colours, borne

in war by our ancient kings, having the figure of a dragon painted
on them. Rog. Hoved. sub ann. 1191.

DRAGS, Seem to be floating pieces of timber so joined together,
that by swimming on the water they may bear a burden or load of
other things down a river. Stat 6 Hen. VI. c. 15.

DRANA, A drain or water-course ; sometimes written drecca.

MSS. antiq.
DRAPERY, fiannaria.] Is used as a head in our old statute-

books, extending to the making and manufacturing of all sorts of
woollen cloths. See tit. Clothiers, Manufacturers.
DRAUGHTS. See Bills of Exchange.
DRAW-LATCHES, Were thieves and robbers : Lambert in

his Eiren. lib. 1. cafi. 6. calls them thieves, -wasters, and roberdsmen ;
the two last words are grown out of use. They are mentioned in
stats. 5 Edtu. III. c. 14. and 7 Rich. II. c. 5.

DREDGERMEN, Fishers for oysters, &c. stat. 2 Geo. II. c. 19.
See tit. Fish, Oysters.
DREIT-DREIT, or DROIT-DROIT, jus dufilicatum.] Are

words signifying formerly a double right, viz. of possession, and
of property or interest. Bract, lib. 4. cafi. 27. Co. Litt. 266.
See 2 Comm. 199. and this Diet. tit. Estate.
DRENCHES, or DRENGES, drengi.'] Tenants in cafiite. Mon.

Angl. torn. 2. fol. 598. And, according to Sfielman, they are such as

at the coming of William tlu Conqueror, being put out of their estates,
were afterwards restored thereunto, on their making it appear that
they were owners thereof, and neither in auxilio, or consilio, against
him. Sfielm.
DRENGAGE, drengagium.] The tenure by which the drenches

or drenges held their lands. Trin. 21 Ediv. III. Ebor. et North
umberland. Rot. 191.
DRIFT OF THE FOREST, agitatio animalium in foresta.] A

view or examination of what cattle are in the forest, that it may be
known whether it be surcharged or not ; and whose the beasts are,
and whether they are commonable, &x. These drifts are made at
certain times in the year by the officers of the forest; when all
the cattle of the forest are driven into some pound or place en

closed, for the purposes aforementioned ; and to the end it may
be discovered, whether any cattle of strangers be there,, which
ought not to common. Maniv. fiar. 2. c. 15. Stat. 32 Hen. VIII,
c. 13. 4 Inst. 309. See tit. Forest.
DRINKLEAN, in some records fiotura drinklean.] A contri

bution of tenants, in the time of the Saxons, towards a flotation,
or ale, provided to entertain the lord, or his steward.
DROFDENE, Among the Saxons, a grove, or woody place,

where cattle were kept ; and the keeper of them was called Drof
man. Domesday.
DROFLAND, or DRYFLAND, Saxon.] A tribute or yearly

payment made by some tenants to the king, or their landlords, for
driving their cattle through a manor to fairs or markets. Coivel.
DROIT, right, Is the highest writ of all other real writs what

soever, and hath the greatest respect, and the most assured and
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final judgment ; and therefore is called a writ of right, and in the
old books Droit. Co. Litt. 158. There are divers of these writs
used in our law, as

Droit de Advowson, "1 . , � , . , , t
^

' As to all which several writs ofDroit de Dower, I � j
- �

����

i right, and their various uses, seeDroit de Garde, in i -nr a *k� ��

r, �
' )>Recto, and Writs ; and the seve-

Droit Patent, ?
u ^ wrffs

Droit Rationabili parte, . ,

Droit sur Disclaimer. J �'

Also consult Booth on Real Actions.

DROMONES, DROMOS, DROMUNDA, Ships of great bur-
den ; men of war. Walsing. anno 1292. Mat. Paris, sub ann. 1191.
DROVERS, Those that buy cattle in one place to sell in an

other : they are to be married men and householders, and be li*
censed, by stat. 5 Eliz. c. 12. That part of the statute directing
them to be married and householders, is now totally disregarded.
See tit. Cattle.
DRUGGERIA, A place of drugs, or dragster's shop.
DRUNKENNESS, Is an offence for which a manmay be punished

in the ecclesiastical court, as well as by justices of peace, by statute.

By stats. 4 Jac. I. c. 5. 21 Jac. I. c. 7. if any person shall be
convicted of drunkenness by the view of a justice, oath of one wit
ness, Sec. he shall forfeit five shillings for the first offence, to be levied
by distress and sale of his goods; and, for want of distress, shall
sit in the stocks six hours ; and, for the second offence, he is to

be bound with two sureties in ten pounds each, to be of the good
behaviour, or be committed.
Tippling is a species of drunkenness. By stat. 1 Jac. I. c. 9. �

2, 3. 1 Car. I. c. 4. 21 Jac. I. c. 7. � 4. if any innkeeper, victu
aller, or ale-housekeeper, shall suffer any person (except travellers,
and labouring people at their dinner hour) to continue drinking or

tippling in an ale-house, &c. he shall forfeit 10s. to the poor, to be
recovered by distress, or the party offending to be committed till
payment; and disabled to keep an ale-house for three years.
By stats. 4 Jac. I. c. 5. � 4. 1 Jac. I. c. 9. 21 Jac. I. c. 7. 1

Car. I. c. 4. the persons tippling shall forfeit 3s. 4c?. or be set
in the stocks for four hours. And an ale-house keeper tippling
shall be disabled to keep an ale-house for three years. 7 Jac. I. c.
10.
See further, tit. Churchwarden, Constable.
He who is guilty of any crime, through his own voluntary drunk-

e-nness, shall be punished for it as if he had been sober. Co. Litt.
247. 1 Hawk. P. C. 3. It has been held that drunkenness is a

sufficient cause to remove a magistrate : and the prosecution for
this offence, by stat. 4 Jac. I. c. 5, was to be, and still may be, be
fore justices of peace in their sessions, by way of indictment, &c.
Equity will not relieve against a bond, &c. given by a man when

drunk, unless the drunkenness is occasioned through the manage
ment or contrivance of him to whom it is given. 3 P. Wms. 130.
in n. 1 Inst. 247. Plowd. 19. and this Diet. tit. Bond, Fraud,
Chancery.
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DRY EXCHANGE, cambium siccum.] A term invented in
former times for the disguising and covering of usury; in which

something was pretended to pass on both sides, whereas in truth

nothing passed but on one side, in which respect it was called dry,
Stat. 3 Hen. VII. c. 5. See Cowel.

DRY MULTURES, Quantities of corn paid to a mill, whether
the payers grind or not. Scotch Diet.

DRY RENT, A rent reserved without clause of distress. See
Rent-seek.
DUCES TECUM, Is a writ commanding a person to appear at

a certain day in the court of chancery, and to bring with him some

writings, evidences, or other things which the court would view.
Reg. Orig. So subpoenas duces tecum, are often sued out at com

mon law, to compel witnesses to produce, on trials at nisi firius,
deeds, bonds, bills, notes, books, or memorandums, &c. which are

In their custody or power, and which relate to the issue in question.
But if they are in the possession or power of the adverse party or
his attorney, it is customary to give notice to the attorney to pro
duce them, and on proof made in open court, before the judge of
nisi firius, of such notice, the court generally compels the attorney
or his client to produce the same, if material. If not produced,
parol evidence may be given of their contents. See tit. Evidence,
Trial.
Duces tecum licet languidus, A writ directed to the sheriff,

upon a return that he cannot bring his prisoner without danger of
death, he being adeo languidus; then the court grants a habeas cor

pus in the nature of a duces tecum licet languidus. Book Entr. But
this is now out of use ; and where the person's life would be en

dangered by removal, the law will not permit it to be done.
DUCKING STOOL. See Castigatory.
DUES, ecclesiastical, non-payment of. Various dues to the cler

gy are cognisable in the spiritual court ; which makes decrees for
their actual payment. Offerings, oblations, and obventions, not ex
ceeding the value of 40s. may, by stat. 7 & 8 Wm. III. c. 6. be re

covered in a summary way before two jusdees of peace.
DUEL, duellum.] In our ancient law is a fight between per

sons in a doubtful case for the trial of the truth. Fleta. See tit.
Battel. But this kind of duel is disused ; and what we now call a
duel, is, a fighting between two, upon some quarrel precedent:
wherein, if a person is killed, both the principal and his seconds are

guilty of murder, and whether the seconds fight or not. H. P.
C. 47. 51.
If two persons quarrel over night, and appoint to fight the next

day ; or quarrel in the morning, and agree to fight in the after
noon ; or such a considerable time after, by which it may be pre
sumed the blood was cooled ; and then they meet and fight a duel,
and one kill the other, it is murder. 3 Inst. 52. H. P. C.
48. Kel. 56. And whenever it appears, that he who kills another
in a duel, or fighting on a sudden quarrel, was master of his tem
per at the time, he is guilty of murder ; as if, after the quarrel, he
fall into another discourse, and talk calmly thereon ; or allege that
the place where the quarrel happens is not convenient for fighting ;
or that his shoes are too high if he should fight at present, &c.
Kel. 56. 1 Lev. 180.
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If one challenge another, who refuses to meet him, but telh
him that he shall go the next day to such a place about business,
and then the challenger meets him on the road, and assaults the
other ; if the other, in this case, kill him, it will be only man

slaughter ; for here is no acceptance of the challenge, or agree
ment to fight : and if the person challenged refuseth to meet the

challenger, but tells him that he wears a sword, and is always
ready to defend himself, if then the challenger attack him, and is
killed by the other, it is neither murder nor manslaughter, if ne

cessary in his own defence. Kel. 56.

If one kill another in a deliberate duel, under provocation of
charges against his character and conduct however grievous, it is
murder in him and in his second ; and therefore the bare incite
ment to fight, though under such provocation, is in itself a very
high misdemeanor, though no consequence ensue thereon against
the peace. 3 East's Refi. 581.

An endeavour to provoke another to commit the misdemeanor
of sending a challenge to fight, is itself a misdemeanor indicta
ble, particularly where such provocation was given by a writing,
containing libellous matter, and alleged to have been done with
intent to do the party bodily harm, and to break the king's peace :

the sending such writing being an act done towards procuring the
commission of the misdemeanor meant to be accomplished. 6
East's Refi. 464.

See further, tit. Murder, Challenge to Eight.
DUKE, Lat. Dux, Fr. Due a Ducendo7\ Signified among the

ancient Romans, ductorem exercitus, such as led their armies ;
since which they were called duces, and were governors of pro
vinces, &c. In some nations the sovereigns of the country are

called by this name ; as the Duke of Savoy, Ifc. In England,
the title of Duke is the next dignity to the prince of Wales :
and the first duke we had in England was Edward the Black
Prince, so famed in our English histories for heroic actions, who
was. created Duke of Cornwall in the 11th year of king Edw. III.
A. D. 1337. After which, there were more made in such man

ner as that their titles descended to their posterity. They are

created with solemnity, fier cincturam gladii, cafifice et circuli aurei
in cafiile imfiositionem. Cambd. Brit.fi. 166. See tit. Peer.
DUM FUIT INFRA iETATEM, A writ whereby an infant

who had made a feoffment of his lands, when he came of full age,
might recover those lands and tenements which were so aliened :

and, within age, he might enter Into the land, and take it back

again, and by his entry he should be remitted to his ancestor's

right. New Mat. Brev. 426. If the husband and wife alien the
wife's land during the nonage of both of them, the wife at her
lull age, after the death of the husband, shall have a writ of dum
fuit infra atatem. M. 14 Edw. III. By this writ to the sheriff, he
shall command A. that he render to B. who is of full age, two
messuages and lands, &c. which B. demised to him, while he was

within age, as he saith ; or into which the said A. hath not entered,
but by C. to whom the said B. the same demised ; and unless,
&c. Fitz. M. B. 477. See tit. Infant.
DUM NON FUIT COMPOS MENTIS, Is a writ that lay

where a man, not of sound memory, aliened any lands or tene-
'" "

"T
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ments against the alienee.' And he shall allege that he was not

of sane memory ; but being visited with infirmity, lost his discre
tion for a time, so as not to be capable of making a grant, &c.
JVew JVat. Brev. 449. See tit. Disability, Lunatic ; and Fitz. JY. B.
202.

DUN, clown, Which termination is now varied into don; it

signifies amountain or high open place; so that the names of those
towns which end in dun or don, as Ashdon, &c. were either built
on hills, or near them in open places. Domesday.
DUNSETTS, Those who dwell on hills or mountains.
DUNUM ; Duna, dunnarium, A down or hill. Chart. MSS.

DUODENA, A jury of twelve men. Walsing. 256.
DUODEN A MANU, Twelve witnesses to purge a criminal of

an offence. See tit. Jurare duodecimo, manu, Wager of Law.
DUPLEX QUERELA, A process ecclesiastical. See Double

Quarrel, Quare Impedit.
DUPLICATE, Is used for the second letters patent granted

by the lord chancellor, in a case wherein he had before done the
same ; which were therefore thought void. Cromp. Jurisd. fol.
215. But it is more commonly a copy or transcript of any deed
or writing, account, &c. or a second letter, written and sent to the
same party and purpose as a former, or a copy of despatches, for
fear of a miscarriage of the first, or for other reasons. See stat.

4 Car. II. c. 10.
- It is also the name of the discharge given by the quarter ses

sions, &c. to an insolvent debtor, who takes the benefit of an act

for relief of insolvent debtors, with respect to the imprisonment of
their persons. See tit. Insolvent. See also tit. Pawnbrokers.
DUPLICITY in pleading. This must be avoided, as it begets

confusion. Every plea must be simple, entire, connected, and
confined to one single point : it must never be entangled with a

variety of distinct independent answers to the same matter ; which
must require as many different replies, and introduce a multitude
of issues upon one and the same point. See tit. Double Plea,
Pleading.
DURANTE ABSENTIA, administration. An administration

granted when the executor is out of the realm, to continue in force
until his return. See this Diet. tit. Executor.
DURANTE MINORE ^.TATE, administration. An infant

cannot act as executor until seventeen, during which minority this
administration is granted. See tit. Executor.
DURDEN, A thicket of wood in a valley. Cowel.
DURESS, durities, constraint.] Whatever is done by a man

to save either life or limb, is looked upon as done by the highest
necessity and compulsion. Therefore, if a man, through fear of
death or mayhem, is prevailed upon to execute a deed, or do any
other legal act, these, though accompanied with all other requi
site solemnities, may be afterwards avoided, if forced upon him
by a well-grounded apprehension of losing his life, or even his
limbs, in case of non-compliance. 2 Inst. 483. And the same is
also a sufficient excuse for the commission of many misdemean
ors. The constraint a man is under in these circumstances is
called in law duress; of which there are two sorts, duress of
imprisonment, where a man actually loses his liberty ; and duress
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per minus, (by threats,) where the hardship is only threatened and
impending.
If a man is under duress of imprisonment, or illegal restraint

of liberty, until he seals a bond or the like, he may allege this
duress, and avoid the extorted bond. But if a man be lawfully
imprisoned, and either to procure his discharge, or on any other
fair account, seals a bond or deed, this is not by duress of impri
sonment, and he is not at liberty to avoid it. 2 Inst. 482. See
this Diet. tit. Prisoner.
Duress per minus, is either for fear of loss of life, or else for fear of

mayhem or loss of limb. And this fearmust be upon sufficient reason ;
non suspicio cujuslibet vani et meticulosi hominis, sed talis quipsssit
cadere in virum constantem. Bract. I. 2. c. 5. A fear of battery,
(or being beaten,) though never so well grounded, is no duress;
neither is the fear of having one's house burned, or one's goods
taken away and destroyed ; because, in these cases, should the
threat be performed, a man may have satisfaction, by recovering
equivalent damages ; but no suitable atonement can be made for
the loss of life or limb. 2 Inst. 483. See 1 Comm. 131. 136.
As to criminal cases. In time of war or rebellion, a man may

be justified in doing many treasonable acts by compulsion of the
enemy or rebels, which would admit of no excuse in time ofpeace,
1 Hale's P. C. 50. This however seems only, or at least principal
ly, to hold as to positive crimes, so created by the laws of socie

ty ; and which therefore society may excuse ; but not as to natu
ral offences, so declared by the laws of God. Therefore, though
a man may be violently assaulted, and hath no other possible
means of escaping death but by killing an innocent person ; this
fear and force shall not acquit him of murder; for he ought ra

ther to die himself than escape by such means. 1 Hale's P. C. 51.
But in such a case he is permitted to kill the assailant ; for there
the law of nature and self-defence have made him his own protec
tor. 4 Comm. 30. See this Diet. tit. Baron and Feme, Felony,
Murder, &c.
Further as to civil cases. It has been adjudged, that if a man

makes a deed by duress done to him, by taking of his cattle,
though there be no duress to his persoi), yet this shall avoid the
deed. 2 Danv. Abr. 686. If a person threaten another to make
a deed to a third person, it is by duress, and void ; as if such
third person had made the threatening. 2 List. 482. 3 Inst. 92.

4 Inst. 97. And where a man is imprisoned until he makes a bond
at another place ; if afterwards he doth it when at large, the bond
is by duress, and void.
If a person be arrested upon an action at the suit of another, and

the cause of action is not good, if he make a bond to a stranger,
it is not duress ; though if he make it to the plaintiff it is ; and,
being sued upon the bond, he may plead it was made by duress,
and so avoid it : also the party shall have an action for the false
imprisonment itself. 1 Rep. 119. Perk. � 16. Cromp. Jur. 296.
1 Lill. Abr. 494. If the arrest is under colour of legalprocess, the
action must be a special action on the case, not an action of tres

pass vi et armis.
If one imprisoned make an obligation by duress, and after he is

at large takes a defeasance upon it, this will estop him to say it
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was made per duress. And where A. and B. by duress to B. seal
a bond or deed, it may be good as to A. that was never threatened.
3 Hen. VI. 16. Bro. 17. Mich. 7 Jac. I. See 43 Edw. III. 10.

9. Danv. 686.
A man shall not avoid a deed by duress of a stranger ; for it hath

been held that none shall avoid his own bond for the imprisonment
or danger of any other than of himself only. Cro. Jac. 187. Yet
a son shall avoid his deed by duress of the father ; and the husband
shall avoid a deed made by duress of the wife; though a servant

shall not avoid a deed made by duress of his master, or the master the
deed sealed by duress of his servant. 2 Danv. 686. If a man is
taken by virtue of a process issuing out of a court that hath not

power to grant it ; or in custody on a false charge of felony, Sec.
and for his enlargement and discharge gives bond, &x. this may
be avoided, as taken by duress. Cro. Eliz. 646. 4 Inst. 97. Allen,
92.
A statute merchant may be avoided by audita querela, because

it was made by duress, or imprisonment. A will shall be avoided

by duress, or menace of imprisonment. A feoffment made by
duress is voidable, but not void. But no averment shall be taken

against a deed enrolled, that it was made by duress. 1 Roll. Abr.
862. 2 Danv. 685. A marriage had by duress is voidable; and

by stat. 31 Hen. VI. c. 9. obligations, statutes, 8cc. obtained of
women by force, to marry the persons to whom made, or other
wise, unless for a just debt, are declared void. If a person exe

cutes a deed by duress, he cannot plead non est factum, because it
is his deed ; though he may avoid it by special pleading, and judg
ment si actio, ifc. 5 Rep. 119. Records may not regularly be
said to be made by duress, and therefore shall not be avoided by
this plea or pretence. 2 Shep. Abr. 319. See further, this Diet.
tit. Fraud, Fine, ifc.
DURHAM, The bishopric of Durham was dissolved, and the

king to have all the lands, &c. by stat. 7 Edw. VI. But this act

was afterwards repealed, and the bishopric newly erected, with all

jurisdiction ecclesiastical and temporal annexed to the county pala
tine. The justices of the county palatine of Durham may levy
fines of lands in the county : and writs upon proclamation, &c.
are to be directed to the bishop. Stats. 5 Eliz. c. 27. 31 Eliz. c. 2.
Writs to elect members of parliament in the county palatine of
Durham shall go to the bishop, or his chancellor, and be returned

by the sheriff, &c. Stat. 25 Car. II. c. 9. See further, tit. Counties
Palatine.
As to the courts of which three counties, and the royal franchise

of Ely, we may here insert what was there omitted. They are a

species of private courts of a limited local jurisdiction, and having
at the same time an exclusive cognsiance of pleas in matters both
of law and equity. 4 Inst. 213. 218. Finch. R. 452. In all these,
as in the principality of Wales, the king's ordinary writs issuing
under the great seal out of chancery, do not run ; that is, they
are of no force. For as, originally, all jure regalia were granted
to the lords of these counties palatine, they had of course the sole
administration of justice by their own judges, appointed by them
selves, and not by the crown. It would therefore be incongruous
for the king to send his writ to direct the judge of another's court

Vol. II. T t



330 DYRENUM.

in what manner to administer justice between the suitors. But
when the privileges of these counties palatine were abridged by
stat. 27 Hen. VIIL c. 24. it was also enacted, that all writs and pro-
cess should be made in the king's name, but should be tested or

witnessed in the name of the owner of the franchise. Wherefore
all writs whereon actions are founded, and which have current au

thority here, must be under the seal of the respective franchises ;

the two former of which, Chester and Lancaster, are now united
to the crown, and the two latter, Durham and Ely, under the go
vernment of their several bishops. And the judges of assise who
sit therein, sit by virtue of a special commission from the owners

of the several franchises, and under the seal thereof, and not by
the usual commissions under the great seal of England. 3 Comm.78.

A bail-bond given to the sheriff of Durham, under a writ issued

immediately from the court of K. B. to him, is not void, though
the court palatine might have interposed and claimed the privilege.
6 Term Refi. K. B. 71.
DURSLEY, Signifies blows without wounding or bloodsheds

vulgo dry blows. Blount.

DUSTY-FOOT, See Court of Piefiowder.
DUTCHY-COURT of LANCASTER, See tit. Chancellor of

the Dutchy of Lancaster, Counties Palatine.
DUTIES of persons. Allegiance is the duty of the people, pro

tection the duty of the magistrate ; yet they are reciprocally the

rights, as well as duties of each other. Allegiance is the right of
the magistrate, and protection the right of the people. 1 Comm. 123.
DUTY. Any thing that is known to be due by law, and there

by recoverable, is a duty before it is recovered ; because the party
interested in the same hath power to recover it. 1 Lill. 495.

DWELLING-HOUSE, A man may assemble people together
lawfully, (at least if they do not exceed eleven,) without danger of
raising a riot, rout, or unlawful assembly, in order to protect and
defend his house ; which he is not permitted to do in any other
case. 1 Hale's P. C. 547. 4 Comm. 224. See tit. Burglary, Riot.
DWINED, consumed; from whence comes the word dwindle.

DYERS, By stat. 3 Sc 4 Edw. VI. c. 2. no dyer may dye any cloth
with orchel ; or with Brazil, to make a false colour in cloth, wool,
&c. on pain of 20s. By stat. 23 Eliz. c. 9. dyers are to fix a seal of
lead to cloths, with the letter M. to show that they are well ma-
thered, &c. or forfeit 3s. 4d. per yard. By stat. 23 Geo. III. c. 15. se
veral penalties are inflicted on dyers who dye any cloths deceitfully,
and not throughout, with woad, indigo, and mather ; dying blue
with logwood to forfeit 20/. Dyers in London are subject to the

inspection of the dyers' company, who may appoint searchers ; and
out of their limits, justices of the peace in session to appoint them :

opposing the searchers incurs 10/. penalty. See this Diet. tit. La
bourers, Lien, Manufacturers.
DYKE-REED, rather DYKE-REVE, An officer that hath the

care and oversight of the dykes and drains in fenny countries; as

of deepingfens, ifc. mentioned in stat. 16 & 17 Car. IL c. 11.
DYRGE or DIRGE, A mournful song over the dead; from the

teutonic dyrke, laudare, to praise and extol ; whence it is a lauda
tory song. Cowel.

I, DYRENUM, A ditty or song. Venire cum toto ac plena dyreno ;
to sing harvest home. Paroch. Antiq. 320.


