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H. 
HABEAS CORPUS. 

THE SuBJEcT's \VRIT oF RIGHT, in cases where he · is 
aggri.cred by illegal imprisonment: founded on the common law, 
::mel secured by various statutes; of which the last and most pow
erful, the stat. 31 Cm·. II. c. 2. is emphatically styled THE HABEAS 
CoRPUS AcT; and is at least next in importance, if not, indeed, 
as relates t0 modern times, superior in its beneficial effect, to 
Magna Charta. Sec 2 Inst. 55. 615. 4· Inst. 182. CTo. Jac. 543. 
2 Roll • .llbr. 69. Com. Journ . .l1ftril lst) 1628. 

Next to jLersonal security the law of England regards, asserts, 
and preserves, the jle1·sonal liberty of individuals against all im
prisonment OL' restraint, unless by due course of law. This is a 
right strictly natural, and the laws of England have never abridged 
it without sufficient cause: nor can it ever be abridged in this 
kingdom at the mere discretion of the magistrate, without the ex
plicit permission of the laws. The language of the great chartet• 
is, that no freeman shall be taken or imprisoned, but by the lawful 
judgment of his equals, or by the law of the land. Magna Charta~ 
c. 29. And many subsequent old statutes expressly direct, that no 
man shall be taken or imprisoned by suggestion or petition to the 
king or his council, unless it be by legal indictment, or the 
process of the common law. See stats. 5 Edw. III. c. 9. 25 Edw. 
III. st. 5. c. 4. 28 Edw. III. c. 3. By the ftetition of right, 3 Car. I. 
it is enacted, that no freeman shall be imprisoned or detained with· 
out cause shown, to which he may make answet· according to law. 
By stat. 16 Ca1·. I. c. 10. if any person be res.trained of his liberty, 
by order or decree of any illegal court, or by command of the 
king's majesty in person, or by wart·ant of the council boar<), or of 
any of the privy council, he shall, upon demand of his counsel, 
have a writ of habeas co1pus, to bring his body before the court of 
king's bench or common j1lea8; who shall within three court days 
determine whether the cause of his commitment be just, and there
upon do as to justice s.hall appet·tain. And by the habeas co1jnts 
act, stat. 31 Car. II. c. 2. the methods of obtaining this writ are so 
plainly pointed out and enforced, that so long as this statute re
mains unimpeached, no subject of England can be long detained 
in prison, except in those cases in which the law requires and 
justifies such detainer: ~nd lest tl~is act shoul~ be evaded by de
manding unreasonable ball or su,ret1es for the pnsoner's appearance, 
jt is declared bf stat. 1 W. c.:t M st. 2. c. 2. that exces~ive bail ought 
not to be rcqmred. I Comm. 135. c. I. 

Of great importance to the public is the preservation of this 
personal liberty : for if once it were left in the power of any, the 
highest magistrate, to impris~;m arbitrarily, whenever he or his 
officers thought proper, there would soon be an eqd of all other 
rights and immunities. And yet sometimes when the state is in 
real danger, eveli this measure may be necessary. But the hap
piness of our constitution is, that it is not left to the executive 
power to determine when the danger of the state is so great as to_ 
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.render this measure expedient; · for it is the parliament only, or 
legislative power, consisting of king, lords, and commons, that 
whet·ever it seems proper, can authorize one branch of it, the 
crown, by suspending the benefit of the habeas corftus act for a 
short and limited time, and in certain specified particulars, to im~ 
prison suspected persons without giving any reason for so doing. 
An experiment which ought only to be tried, and which we believe 
has never been tried, but in cases of extreme emergency : and in 
these the nation parts with a portion of its liberty for a while in 
ordet· to preserve the whole for ever. See 1 Comm. c. I. 136. and 
this Diet. tit. Go11ernment, ad fin. 

Having said th~s much in general, we may pursue our inquiries 
under the followmg heads. 

I. The .Nature, various Kinds, and Effects of this rVrit. 
II. Pu1·the1·, by ~vhom, and in wflat Cases, it is gmntable for the 

Purthe1·ance rif Justice. 
III. What shall be a jzrofter Return rif such Writ. 
IV. Of Bailing, Discharging 01' Remanding a Prisoner, or cause 

brought ujwn a .Habeas Corftus; and see tit. Procedendo. 

-For other matters connected with this subject, see this Diet. tit. 
Bail, Commitment, Arrest, Gaoler, ttc. and as to the Habeas Corjzont 
Jurato1·um, see tit. Jury I. , 

I. THE WRIT of habeas corjms is the most celebrated writ in the 
English law. Various kinds of it are made use of by the courts at 
tYestminster for remmring prisoners from one court into another 

for the more easy administration of justice. 
One of those is the habeas corjms ad resjzondendum, when a man 

hath a cause of action against one, who is confined by the p-rocess 
1 of some inferiot· court; in order to remove the prisoner and charge 

him with this new action in the court above. 2 Moe(. 198. For 
inferior courts being tied down to causes arising· within theit· own 
jmisdiction, the party would be without remedy, unless allowed to 
sue in another court; but it seems, tl1at regularly a person confined 
in B. R. cannot be removed to C. B. by this writ, nor vice 'Vf?'.sa; 

for in these cases there can be no defect of justice, as these courts 
have conusance as we!! of local, as transitory actions. Dyer, 197. a. 
249. ftl. 84. 296. 307. 1 Mod. 235. Sty. PracP. Regist. 330. 

The habeas corftus ad satisfaciendum, is used when a prisoner hath 
11ad judgment against htm in an action, and the plaintiff is desirous 
to bring him up to some superior court to charge him with,pmcess 
of execution. 2 Lill. Pract. Reg. 4. 

On this writ the attorney foe the plaintiff must endot·sc th'e 
numb~t: roll of the judgment on the back of the writ. Sty~ 
Reg . .,.,1, 

.Habeas Corftus upon a cejzi, where the patty is taken in execu
tion in the court below. So upon an attachment out of chancery~ 
and a cejzi corjws returned by the sheriff, the next step is a habeas 
corjzus; fDr the shet·iff having executed the command of the writ 
ef attachment by taking the body, he cannot carry him out of the 
~ounty wirhout the king's writ. Diet. 

Of the same nature are weits of habeas co?"jws ad fwosequendum , 
testificandu m, delibem 17 dum , ttc which is<;ue 'r hen i• is ne c; essary 
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to remove a prisoner, in order to prosecute, or bear te8timony in 
any court, or to be tried in the proper jurisdiction wherein the 
fact was committed. See Sty. Reg. 331. 119. 126. 230. Comb, 
17. 48. 4 East's Rejz. 587. 

Lastly, as relates to writs of habeas corj~us for these confined pur
poses, may be mentioned the common writ ad faciendum et recijlien
dum; which issues only in civil cases out of any of the courts in 
llflestminister Hall, when a person is sued in some inferior juris
diction, and is desirous to remove the action into the superior court; 
commanding the inferior judges to produce the body of the defend
ant, together with the day and cause of his caption and detainer; 
whence this writ is frequently denominated a habeas co1"jzus cum 
causa ; to do and receive whatsoever the king's court shall consi
der in that behalf. In this case the body is to be removed by habeas 
corjzus ; but the proceedings, by certiorari. 3 Bac. Abr. This is a 
writ grantable of common right without any motion in court; and 
instantly supersedes all proceedings in the court below. 2 Mod. 
306. But in order to prevent the surreptitious discharge of pri
soners, it is ordained by stat. 1 & 2 P. t:t JYI. c. 13. that nohabea8 
corjzus shall issue to remove any prisoner out of any gaol, unless 
signed by some judge of the court out of which it is awarded. 
And to avoid vexatious delays by removal offrivolous causes, it is 
enacted, by stat. 21 Jac. I. c. 23. that where the judge of an infe
Tior coutt of record is a barrister of three years' standing, no cause 
shall be removed from thence by habeas co1"jzus, or other writ, after 
issue or demurrer deliberately joined. That no cause, if once 
remanded to the inferior court by writ of procedendo or otherwise, 
shall ever afterwards be again removed; and that no cause shall be 
removed at all, if the debt or damages laid in the declaration do 
not amount to the sum of 5l. But an expedient having been 
found out to elude the latter branch of the statute, by procuring a 
nominal plaintiffto ,bring anothet· action for 5[. or upwards; (when 
by the course of the court the habeas co1tzus removed both actions 
together;) it is therefore enacted by stat. 12 Geo. I. c. 29. that the 
inferior court may proceed in such actions as are under the value 
of st. notwithstanding other actions may be brought against the 
same defendant to a greater amount. And by statute 19 Geo. III. 
c. 70. no cause under the value of lOl. shall be nemoved by habeas 
i:o1·jzus, or otherwise, into any superior court, unless the defend 
ant so removing the same shall give special bail for payment of 
the debt and costs. See 3 Comm. c. 8. 

No writ of habeas coTjzus, or other writ to remove a cause out 
of an inferior court, shall be allowed, except delivered to the judge 
of the court, before the jury to try the cause haYe appeared, and 
before any of them are sworn. Stat. 3 Eliz. cajz. 5. 

See further, Imjzey's P1·actice in K. B. as to the mode of suing 
out a 'habeas c01tms for the purpose of remo,/ing a debtor to the 
king's bench J1l'ison. 

But the great and efficacious 'writ in all manner of illegal con
finement, is that of HABEAS CORPUS AD SUBJICIENDUiY[1 directed 
to the person detaining another, and commanding him to produce 
the body of the prisoner, with the clay and cause of his caption 
and detention, ad faciendum, subjiciendum et Tecijziepdum; to do, 



HABEAS CORPUS I. 225 

8ubmit to, and receive whatsoever the judge or court awarding 
such writ shall consider in that behalf. 8 St. Tr. 142. 

This is a high prerogative writ, and, therefore, by the common 
law, issuing out of the court of king's benc!t, not only in term 
time, but also during the vacation, by a .fiat from the chief justice, 
or any other of the judges, and running· into all pat·ts of the king's 
dominions ; for the king is at all times entitled to have an account 
why the liberty of any of his subjects is restrained, whenever that 
restraint may be inflicted. Cro. Jac. -543. If it issues in vaca
tion, it is usually returnable before the judge himself who award
ed it, and he proceeds by himself thereon, unless the term should 
intervene, and then it may be returned in court. Bun·. 856. 460, 
542. 606. 

If the party were privileged in the court of common jlleas ancl 
-exchequer, as being, or supposed to be, an officer or suitot· of the 
.-cout·t, this habeas corftus ad sztbjiciendum might _also, by common 
law, have been awarded from thence. 2 lnst. 55. 4 lnst. 290. 2 
Hate's r. C. 144. 2 Vent. 22. And if the cause of imprisonment 
-were palpably illegal, they might have discharged him. Vaugh. 
155. But if he were committed for any criminal matter, they could 
only have remanded him, or taken bail for his appearanc>e in the 
court of K. B. which occasioned the common pleas for some time 
to discountenance such applications. Ca1·ter, 221. 2 Jones, 13. 
:But since the stat. 16 Car. II. c. 10. above recited, expressly men
tioned the courts of K B. and C. P. as coordinate in this jurisdic
tion, it hath been holdep that every subject of the kingdom is 
equally entitled to the benefit of the common law writ in either of 
those courts at his option. 2 Mod. 198. It hath also been said, 
that the like habeas corjzus may issue out of the cou1·t of chan
cery in vacation ; but upon the famous application to Lord .!\rot· 
tingham by Jenks, notwithstanding the most diligent searches, no 
precedent could be found where the chancellor had issued such a 
writ in vacation, and therefore his lordship t•efused it. See 4 lnst. 
182. 2 Hate's P. C. 147. 3 Comm. 132. c. 8. 

In the king's bench and common jlleas it is necessary to ~pply fot• 
jt by motion to ~he court, as in the case of all othet· prerogative 
writs, (as certiorari, ftrohibition, mandamus, 0'c.) which do not 
issue as of mere course, without showing some probable cause 

_ why the extraordinary power of the crown is called in to the par
ty's assistance. 2 Mod. 306. 1 Lev. I. For, as was argued by 
;Lore! Chief Justice Vaughan, " it is granted on motion,, because 
it cannot be had of course ; and there is therefore no necessity to 
grant it ; for the court ought to be satisfied that the party hath a 
probable cause to be delivered." 2 Jones, 13. And this seems 
the more reasonable, because, when once granted, the person to 
whom it is dit·ected can return no satisfactory excuse for not bring
ing up the body of the prisoner. Cro. Jac. 543. So that if it be is
.sued of mere com·se, without showing to the court or judge some 
reasonable ground for awarding it, a traitor or felon under sentence 
of death, a soldier or mariner in the king's service, a wife, ~ 
child, a relation, or a domestic confined for insanity or other pru· 
dential reasons, might obtain a temporary enlargement by suing 
.out a habeas corftus, though sure to be remanded as soon as 
~rought up to the court. And therefore Coke, when chief justice, 

VoL. Ill. F f 
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c~id not scruple to deny a habeas co1j11~s to one ~onfincd by ~he <;;Qmt 
of admiralty for piracy, there appeanng, on Ius own showmg, suf:.. 
ftcicnt ~~rounds to confine him. 3 Bulst. 27. and see 2 Roll. Rej1. 
l 38.' On the other hand, if a probable ground be ~hown, that the 
party is imprisoned \\lthout just cause, ami therefo1·e httth a right 
to be <leli.verccl, the writ of habeas co,"jws is theu a writ qf Tight, 
which " may not be denied, but ought to bo granted to every man 
that is com;nittcd ot· detailled in prison, or otherwise restrained, 
though it be by command of the king, the privy council, or any 
otlu:r." Com. J ourn. Jlji. l, 1628. See 2 Inst. 615. 

The personal libe rty of the subject, as has been already ob
served, is a natural inherent right which cannot be surrendered dt· 
forfcitl:<.l, unless by th e commi~sion of so~e great and atrocious 
<Tim~, and which OUf~ht not to be abridged in any case without the 
:,pccial permission of law. To assert an absolute exemption from 
imprisonment in all ca8es is inconsistent with every idea of law and 
political society; and in the end would destroy all civil liberty, by 
rendering its protection impossible; but the glory of the English 
law consists in clear;y defining the times, the causes, and the ex- , 
tent, when, wherefore, and in what degree, the imprisonment 'of 
the subject may be lawful. This it is which induces the absolute 
:necessity of expt·essing upon every commitment the reason for 
·which ,it is made ; that the court upon a habeas co1tms may exa
mine i11to its validity, and according to the circumstances of the 
case may discharge, admit to bail, or remand the prisoner. Yet 
early in the reign of Charles I. the court of K. B. determined that 
they could not, upon a habeao corjzus, either bail or deliver a pri· 
soner, though committed without any cause assigned, in case he 
was committed by the special command of the king, or by the 
lords of the privy council. 7 St. Tr. 136. This drew on a par
llamentary inquiry, and produced the jwtition of right, 3' Car. I. 
already mentioned, which recites this illegal judgment, and en
acts that no freeman hereafter shall be so imprisoned or detained. 
Some evasions however of this statute, in favour of the crown, gave 
rise to the stat. 16 Car. I. c. I 0. already stated; and even after this, 
some shifts and devices, not very creditable to the judges of that 
time, we1'e ni.acle· use of to the same unpopular encl. See 3 Comm. 
134, 135. § 8 . . 

Othe'p abuses had also crept into daily practice, which had in 
some· measure defeated the benefit of this great constitutional re·· 
medy. · The party imprisoning- was at liberty to delay his obe
dience to the first " ' fit, and might wait till a 'second and a third, 
called an alias and a jllurics, >verc is·sued; before he produced the 
pa1·ty, and many other vexatious shifts wet·e practised to detain 
state prisoners in custody. But whoever will attentively consider 
the Eugli.sh history 'may observe, that the Hag-rant abuse of any 
power, by the crown or its ministers, has always been p1·oductive 
of a struggle which either discovers the exercise of that po-wer to 
be contrary to law, or (if legal) restrains it for the fttture. This 
was the case in the present instance. The oppression of an obscure 
individual gave birth to the famous HABEAs coRPUS ACT, 31 Ca1'. 
11. c. 2. which is frequently considered as another JIIagna Charta or' 
the kingdom; :mel, by consequence and analogy, has also in sub
i> CCllJq)t time» l'educed the gener~l method of pt1oceedb_g on these 
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~l'its (though not within the reach of that statute, but isstiing 
merely at the common law) to the true standard of law and li
berty. 

The statute itself enacts, 1. That on complaint and request in 
'vriting, by or on behalf of any person committed and charged 
with any crime, (unless committed for treason or felony expressed 
in the warrant, or as accessary, or on suspicion of being accessary1 

before the fact, to any jzetit treason or felony, plainly expressed in 
the watT£U1t ; or unless he is convicted Ol' charged in execution by 
legal process,) the lord chancellor, or any of the twelve judges, 
in vacation, upon viewing a copy of the warrant or affidavit, that 
a copy is ·denied, shall (unless the paety has neg·lccted for two 
terms to apply to any court for his enlargement) award a habeas 
eo1jm.s for such prisoner, returnable immediately before himscH~ 
@r any of the jud;:;cs ; and upon the return made, shall, within two 
days, discharge the party, if bailable, upon giving secueity to ap
peat· and answer to the accusation in the proper court of judica
ture ; 2. That such writs shall be endorsed, as granted in pursu
ance of this act, and signed by the person awarding them ; 3. That 
the writ shall be retumcd, and the prisoner brought up within a 
limited time, according to the distance, not exceeding in any case 
twenty clays; upon tender of the charges not exce eding h. pe t· 
mile, and security by his own bond to pay the charges. of his re~ 
turn, if remanded, and not . to escape; 4.-. That any officer 0 r 
l~eeper neglecting to make due returns, or not delivering to the 
prisoner or his agent, within six hours after demand, a copy of the 
warrant of commitment, o1· shifting the custody of a prisoner 
ft·om one to another, ·without sufficient rea'son or authority, (spe
eified in the act,) shall, for the first offence, forfeit 100!. and for 
•the second offence 200L. to the party grieved, and be disabled to 
hold his office; 5. That no person once delivered by habeas cor
Jm.s, shall be recommitted for the same offence on penalty of soot. 
6. That every person committed for treason or felony shall, if l}e 
r,equires it, the fii·st week of the next term, 61' the first day of 
the next session of oyer and terminer, be indicted in that term o1· 
session, oe else admitted to bail, unless the king's witnesses can. 
not be produced at that time ; and if acquitted, or if not indicted 
and tried in the second term or session, he shall be discharged 
from his imprisonment for such imputed offence; but that no per
son, after the assises shall be opened for the county in which he 
is detained~ shall be removed by habeas corjms, till after the assises 
are ended, but shall be left to the justice of the judges of assise ; 
7. That any such prisoner may move for and obtr,in his habeas cor
jms, as well out of the chance ry m· exchequer, as out of the 
king's bench or common ple o.s; and the lord chancellor, or judges 
denying the same, on sight of the warrant, or oath that the same 
is refused, shall forfeit severally to the party gTieved the sum of 
sool. ; 8. That this writ of habeas co1'jlu.s shall run into the coun~ 
ties palatine, cinque ports, and other privileged places, and the 
islands of Jeney and Guernsey; 9. That no inhabitant of Englan d 
(except persons contracting, or COJH'icts praying to be transport
eel, or persons having committed some capital offence in the place 
to which they are sent to be tried) shall be sent tJI'isoner to Scot~ 
rand! Iretr.:n d, .Jenr:?t, Guerr..~ ry. or any p!ac:r.R beyond the S!'~t"S~ 
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within or without the king's dominions; on pain that t~e ·party 
committing, his advisers, aiders and assistants, shall forfeit to the 
party grieved a sum not less than soot .. to be recovered with tre
ble costs, shall be disabled to bear any office of trust or profit, 
shall incur the penalties of ftrtemunire, and shall · be incapable of 
the king's pardon. 

This is the substance of that great and important statute, which 
extends (we may observe) only to the case of commitments for 
such crim.inal charge, as can produce no inconvenience to ti:Je 
public justice by a temporary enlargement of the prisoner ; all 
0ther cases of unjust imprisonment being left to the kabeas co1"jlus 
at common law. But even upon writs at the common law, it is 
now expected by the court, agreeable to ancient precedents, and 
the spirit of the act of parliament, that this writ should be imme
diately obeyed, without wai~ing for any alias or jzluries, otherwise 
an attachment will issue. 4 Burr. 856. , 

By all these admirable regulations, judicial as wen ' as parlia
mentary, the remedy is now complete for removing the injury of 
unjust and illegal confinement. A remedy the more ne£essary, 
because the oppression does not always arise from the ill nature, 
but sometimes ft'om the mere inattention of g(;>Vemmcnt. For it 
frequently happens in foreign countries, (and has happened in. 
England during temporary suspensions of the statute,) that per
sons appreh nded upon suspicion have suffered a long imprison· 
ment, merely because they were forgotten. S Comm. 135. 138. 
c. 8. 

II. IT xs CLEAR, that both by the £ammon la·w, · as also by the 
statute, the courts of chancery and king's bench have jm·isdiction 
of awarding, this writ of habeas i:orjzus, and that without any privi
lege in the pet'Sml for whom it is awarded; but it seems that by 
the common Jaw the court of king's bench could only have award
ed it in terml time, but that the chancet'Y might , have done it as 

- well out of as in term, because that court is always open. 2 Inst. 
55. 4 Inst. 290. 2 And. 297. 2 Jones, 13, 14. 17. Auy of · 
the courts at frVestmin.~te1· may award it. See Vaugb. 155. and the 
Habeas Corjzus .!let, ante, I. 

]f the lwbeas co1jms issues out of chancery, and on the return 
thereof the lord chancellot· finds that the party was illegally re· 
strained of his liberty, he may discharge him, or if he finds it 
doubtful, he may bail him; but then it must be to appeat' in the 
comt of king's bench, for the chancellor hath no power in crimi
nal causes; ot· the chancellor may commit the party to the fleet, 
and in tel'm time may jzroftriis manibus deliver t!Je record into the 
lting's bench, together with the body; and thereupon the court of 
l~ing 's bench may proceed to bail, discharge, or commit the pri
sonct·. 2 Hate's Hist. P. C. 247. 2 Ha~vk. P. C. 114,.. 115. 

No habeas co?'jtus lies fot· an enemy, prisoner of war, however 
ill used or deceived. 2 Black. Reft. 1324. Nor for a prisoner ef 
war, the subject of a neutt'al power, taken in the enemy's service, 
into which · he was forced, when taken prison&r by them in an En
glish ship. 2 BuTr. 765. 

lf S<iilors on uoard a ship are to be produced as witnesses, and 
have been serve d with a su.bjuena, and say they wil! not attend, a 
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/iabeas corjms ad (esti.ficandum may be applied for to the chief jus
tice, on affidavit of that fact, and that they are material witnesses; 
but without which no habeas co1jms can issue. Co'lujL. 672. 

The court thought there could be no habeas corftus to bring up a 
prisoner at war to be a witness. Lord JI!Iansfield said, the pl'csence 
of witnesses, who are prisoners of wal', was generally obtained by 
an order from the sect·etary of state ; and an application was made 
for a habeas co1'jms to bring up such a prisoner, but without sue ~ 
cess. · Afterwards a rule was granted to show cause why the de
fendant should not consent either to admit of the fact of the cap
ture, or"that the prisoner should be examined upon interrogatorie s. 
Dougl. 42.0. (403.) Furley v. Newnham. 

By 43 Geo. III. c. 140. any judge Of tbe courts at 1'Vestminste1· 
may award a writ of habeas corj1us for bringing up prisoners for 
trial or examination before courts martial, commissioners of bank
rupt, &c. 

By 44 Geo. III. c. 102. any judge of the superior courts in E n
gland or Ireland may award writs of habeas corjzus for b1·inging 
rn·isoners before courts of record to be examined as witnesses. 
In Wales, justices of great sessions shall have like authority. 1b_ 
§ 2. 

The court of common pleas refused to grant a habeas co111Us to 
bring up a prisoner in custody upon a criminal matter, in ordeL· 
to his being charged with a declaration in a eivil action. 2 .71/hr; 
Rejz. C. P. 245. -

Besides the efficacy of the writ of habeas corftus in liberating the 
subject from illeg-al confinement in a public prison, it also extend::>. 
its influence to remove every unjust restraint of personal freedotn 
in private life, ~hough imposed by a husband or a fathe r ; but 
when women ot· infants are brought before tl~e cot,n't by a habeas 
co1jms, the coul't will only set th€m ft·ee from an unmerited or un
reasonable umfinement, and will not determine the Yaliclity of a 
marriage, or the right to the guardia,nship, but \v·il! leave them at 
liberty to choose whel'e they will go; and if there be any reason to 
apprehend they will be seized in returning from the court, they 
will be sent home under the protection of an officer. B ut if a chilcl. 
is too young to have any discretion of ·its own, then. the court wiU 
deliver it into the custody of its parent, or the person who ap.,. 
pe.ars to be its legal gum•dian. See 2 B z"trr. 14-34. where all the 
prior cases are considered by Lord Mansfield. See also l Black. 
Reft. 386. St1·a. 982. 2 Lord Raym. 1354. 4 Bur1·. 199!. 

The mother, and not the father, of an infant iLLegitimate child, is 
entitled to the .custody of the child in preference to the fathc 1·, 
though from his circumstances he may be bette!' able to educate it. 
1 Ne;w Refz. C. P. 148. See also 5 Tenn. Rejl. K. B. 273. 5 
East's Rejz. 224. n. It is otherwise with respect to a legiti17tatc 
child, even where the fathet' is an alien enemy domiciled in this 
kingdom. 5 East's Rejz. 2.2!. 

If a party be imprisoned against law, though he is entitled to a 
habeas corjzus, yet he may have an action of false imprisonment, 
in which he shall recover damages in proportion to the injUI'y 
done him. Fitz. Corjlus cum Caztsa, 2. 9 Hen. VI. 44. a. 2 Ins t. 
~s. 10 Hen. VII. 17. 5 Co. 64. 11 Co. 98, 99. 
· If a !_)er:sqn be in. ~nstody, and also i11dicted fo_T? ~!lle qfl:'"oce jn: 
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the inferior court, there must, besides the habeas corjtus to remtlve 
the body, be a certiorari to remove the record; for as the certio
rari alone removes not the body, so the habeas corjzus alone re
moves not the record itself, but only the prisoner with the cause of 
his commitment ; therefore, although upon the habeas co1·jtus, and 
the retmn thereof, the court can judge of the sufficiency or in
sutftciency of the r eturn and commitment; and bail or discharg·e, 
ot· remand the prisoner, as the case appears upon the return; yet 
they c:1nnot upon the bare return of the habeas corjtus give any 
judgment, without the record itself be removed by certiomri; but 
the ·same stands in the same force it did6 though the return shoulu 
be adjud~ed insufficient, and the pat·ty discharged thereupon of 
his imprisonment; and the court below may issue new process 
upon the indictment. 2 Hale's Hist. P. C. 210, 211. 1 SaLk. 352., 
Comb. 2. 

If the chief justice of the king's bench, commit one to the mar
shal by his warrant, he ought not to be brought to the bar by rule, 
bnt by habeas corjms. 1 Salk. 349. 

If an apprentice of above the age of eighteen, having been im
pressed, afterwards Yoluntarily enter into the king's service, his 
master is not entitled to sue out a habeas corjms to bring him up 
t o be discharged. 6 Term Rejt. K B. 497. So when the appren
-tice is protected from being impressed, but is willing to entet· into 
t he king's service. 5 East's Rejz. 38. So where the apprentice 
bas entered into the king's service, and is willing to return to his 
master. 7 Tenn Rejt. 745. And, without reference to the desire 
of the apprentice to stay or to return, the court will not grant the 
habeas corjzus on the application of the master; for the object of 
lhat writ is the personal liberty of the party. 

III. IN extrajudicial commitments, the warrant of commitment 
ought to be returned in luec veTba on a habeas co1'jzus: but when 
a man is committed by a court of record, it ~sin the nature of an 
execution for· a contempt, and in such case the warrant is nevet· 
Peturned. 5 ll!lod. 156. The cause of imprisonment must be 
particularly set forth in the n~tur:n of the habeas corjws, or it will 
not be good, for by this the court may judge of it; and with a jza
mtum habeo, that they may either discharge, bail, or remand the 
prisoner. 2 Nels . .llbr. 915. Cro. Jac. 543. If a commitment is 
without cause, or no c~use is shown, a prisoner may be delivere£.1. 
by habr:as corjlus. 1 Salk. 348. 

It has been adjnclr:;ed, that on a commitment by the ho~.tse of 
commons1 of person s for contempt and breach of privilege, no 
court can deliver on a habeas corjJUs : but Holt, Ch. J. was of a 
contrary opinion. 2 Salk. 404·. 503. See as to commitments in 
like cases by the house of lords, 8 Tam Rejz. K B. 314. See 
also this i[)ict. tit. Bail II. Commit'lnent. A writ of error may be 
allowed by the king in such a case, &c. and it is not to be denied 
ex debito justitite; though it has been a doubt, whether any writ 
of error lay upon a judgment given on a habeas co1·jms. 2 Salk. 
404. 503. A man may not be delivered from the commitment of 
a court of oye1· and terminer, by habeas corjlus, without writ of er
ror: and where there appears to be good cause, and a defect only 
in the form of the commitment, he ought not to be dischaEged. J 
Salk. 348. 
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It seems a sufficient return to a writ of habeas corjJUs, that the~ 
-party is in custody under the sentence of a court of competent 
jurisdiction to inquire of the offence, and to pass such a sentence, 
~ithout setting forth the particular circumstances necessary to 
warrant the sentence. I East's Ref!. 306. -

For a false return, the1·e is regularly no other remedy against the 
officer than an action on the case at the suit of the party grieved, 
and an information or indictment at the suit of the king. 6 Mod. 
90. 1 Salk. 349. But no action lies until the return be filed. 1 
Salk. 352. 

As upon the return of the writ the comt is to judge, whethet" 
the cause of the commitment and detainer be according to law, or 
against it, so the officer or party, in whose custody the prisoner is, 
must, according to the command of the writ, certify on the return 
thereof, the day, cause of caption, and detainer. Vaugh. 137. 

Where a man is commited for any crime either at common law 
or by act of parliament, for which he is punishable by indictment, 
a retum that he was committed, till disc!tm·ged 'by due course of taw, 
is good. But if Lhe commitment be in pursuance of a special au
thority, the terms of the commitment must be special and exactlr 
pursue that authority ; and therefore if it do not appear on the re
turn to have been according to that authority, the return will be 
bad. 2 BLack. Ref!. 806, 807. 

It seems to be agreed, that no one can in any case contl'Overt 
the tt·uth of the return to a habeas corfms, or plead or suggest any 
:matter repugnant to it; yet it hath been holden, that a man may 
confess and avoid such a return by admitting the truth of the 
matters contained in it, and suggesting others not repugnant, which 
take off the effect of them. CnJ. Eliz. 821. 5 Co. 71. b. 2 Hawk. 
P. C. c. 15. § 78. 

It seems, that, before the return filed, any defect in form, or the 
want of an averment of a matter of fact, may be amended; but 
this must be at the peril of the officer, in the same manner as if 
the return were originally what it is after the amendment. l Mod. 
102, 103 . . 

But after the return is filed, it becomes a record of the court, 
and cannot be amended. 11Vlod. 102, 103. 

IV. UPoN THE . RETURN of the habeas corfzus the prisoner is 
regularly to be discharged, bailed or remanded; but if it be 
doubtful which the court ought to do, it is said that the prisoner 
+Day be bailed to appear de die in diem till the matter is determin
ed. 5 Mod. 22. Sty. 16. 

By the petition of right, 16 Car. I. caf!. 10. already mentioned, 
the court must within three days after the return of the habeas cor
pus, either discharge, bail or remand the prisoner. But it seems 
·~hat a commitment by the court of king's bench to the marshalsea, 
is a remanding, being an imprisonment within the statute. 5 Mod. 
22. 

Also it hath been ruled, that the court of king's bench, may, af
ter the return of the habeas cqrftus is filed, remand the prisoner to 
the same gaol from whence he came, and order him to be brought 
up from time to time, till they shall have determined whether it is 
proper to bail, disch~rge, or remand h~m absolutely . . 1 Vent . 3?0. 
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And thougl1 in doubtful cases the comt is to bail, or discha,:rge 
thG pat·ty on the return of the habeas corfzus, yet if a person be 
convicted, and the conviction on the return of the habeas corfiUa 
0ppem·s only defective in point of form, it is at the election of the 
cdurt either to discharge the party, or oblige him to bring his writ 
of errot·. l Salk. 348. 5 Jl.fod. 191 20. 

If a person be committed by the admiralty in execution, he is not 
removable by habea6 co1·Jzus into B. R. to answer an action brought 
against him there; but it might be otherwi.se if an action had been 
before depending. l Salk. 351. Where there is an action in B . 
R. precedent to the king's suit, on which the party is out ,on bail, 
/labeas cortms may be brought by the bail, &c. and the prisoner 
turned over; though this was greatly opposed in favour of the 
ldng's execution. Ibid. 353. 

If the steward of an inferior court' proceeds, after a habeas cot·
jzus delivered and allowed, the proceedings are void; and the court 
of B. R. will award a sufzersedea8; and grant an attachment against 
the steward for the contempt. Cro. Cm._ 79. 296. A habeas cor
fms suspends the power of the court below, so that if they proceed, 
i t is void, and coram non judice. And, on a habeas co?tlUB, if the 
:recm·d be filed, no jlrocedendo can go to the court below ; but 
where a record below is not filed, o;- not returned, it may be grant· 
cd. l Salk. 352. 

A ltabeao: corf:us cum causa r~moves the body of the party for 
w hom granted, and all the causes depending against him; (but see 
stat. 12 Geo. I. c. 29. ante, I.) and if upon the retum t~tereof the 

• 'Officer doth not return all the causes, &c. it is an et>cape in him. 
~~ Lilt. Ab1·. 2. A judg·e will not gi·ant a habeas corj111-;; in the vaca
tion for a prisoner to follow his suits; but the court may grant a 
special habeas corjms for a prisoner to be at his trial in the vacatio11 
time. Ibid. 3. And the court may grant a habeas corftus to bring 
a prisoner, not in prison on execution, out of prison, to be a wit· 
ness at a trial; though it is at -the peril of the party suing out the 
writ, that the prisoner do not escape. Sty. 119. And where 
·the re is no collusion, even a prisonct· in execution may be brought 
up as a witness. 3 Burr. l 440. But no person ought to take out 
:a lwbeas co1'j1us for any one in prison, without his consent; except 
it be to tum him over to B. R. Ol' charge him with an action in 
t:ourt. 2 Lill. A man broug;ht into B. R. by habeas corj!Us, shall 
·11ot be removed thence till he has answered there ; he shall be .de
tained until then, and after he may be removed. 1 Salk. 350. . 

A person is in custody upon a criminal, and also on a civil, mat~ 
ter; if he would move himself by habeas co11ms, there ought to be 
but one habeas corj1us on the crown side or plea side, and both 
causes are to be returned. Mod. Cas. 133. If there be judgment 
against a defendant in the coul't of B. R. and another in C. B. on 
which he is in execution in the fleet, he may have a /;abeaa corjnw 
to remove himself into B. R. where he shall be in custody of the 
marshal for both debts. Dyer, 132. 

Where an action is founded on the custom of London, for a thing; . 
actionable there, and not elsewhere ; if it be removed by habeas 
eorjms, a flrocedendo shall be granted: but the declaration itself 
r.mght to be l'eturned upon the habeas cortms, and then the court 
will see what "'as th11 cause, &;c. For the special matter and .aH 

2 -. • 
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the proceedings are to be in the return in this case; as · well as i11 
an action on a by-law, to take notice thereof. Carth. 75, 76. Be
fm·e a habeas corjzus is returned and filed, it may be amended; but 
not afterwards. 2 Lilt . .1161·. 2. 

A feme cove1·t was arrested in London, as a sole trade1·, and dis
charged, by a judge of B. R. on habeas co1jzus, bail being put in to 
appear in B. R. The next term, on motion, the court granted a 
jz1·oceclendo, affidavit of plaintiff's cause of action, &c. being made; 
for plaintiff could only proceed in London. See Lavie v. Phillijls, 
3 Bun·. 1776, wherein the reason of the jlrocedendo being granted, 
is fully discussed and determined. E;lee tit. Procedendo. 

HABENDUM, See title Deed II. 4. Premises. 
HABENTIA, Riches: In some ancient charters, lzabentes homi

nes is taken for rich m en; and we read, nee rex suwn fwstum re
quimt, vel halJentes homines quos nos clicimus feasting·-men. .klon. 
Angl. tom. I. jl. 100. • 

HABERDASHER, A dealer in miscellaneons goods and. mer
..::handises: apparently derived from avoirdujzois, corruptly written 
haber-de-jzois, the weight \vith which goods of all sorts were weigh
ed which were not weighed by troy weight: these being very nu
merous, haber-cle-pois, or haberdashery was gradually applied to 
any mixture of nrious anicles of merchandise. See stat. 9 Eclw. 
III. c. 1. 25 Ed·w. HI. st. 4. c. 2. 

HABERE FACIAS POSSESSIONEM, A judicial writ that 
lies where one hath reco\·erecl a term fot· years in action of ejectione. 
firmte1 to put him into twssession. Fitz. N. B. 167. And one may 
have a new wr-it, if a former be not well executed. Mich. 21 Car. 
J. B. R. A sheriff delivered possession in the morning. by vil'tue 
of a habe1·e facias jwssessionem, and some time in the same day 
after he was gone, the defendant turned the plain tiff out of pos
session; it was held, that if he had been turned out immediately, 
or whilst the sheriff or his officers were there, an attachment 
might be granted against the defendant; for this had been a dis
turbance in contempt of the execution; but it being several hours 
afler the plaintiff was in possession, the court doubted, but .agreed 
to grant a new habere facias, ttc. 1 Salk. 321. 

If the sheriff deliver possession of more than is contained in 
the writ of habere facias possessionem, an action on the case will 
}ie against him, or an assise for the lands. Sty. 238. The she
riff cannot return upon this writ that another is tenant of the land 
by right, but must execute the writ, for that will not ::orne in issue 
between the clernandant and him. 6 Rejz. 52. See this Diet. tit • 
.EjFctment, Execu tion. 

HABERE FACIAS SEISINAM, A writ directed to the sheriff 
to give seisin of a freehold estate recovered in the king's courts. 
by ejectione jirmce, or oLher action. Old Nat. Brev. 154. The 
sheriff may raise the jlosse comitatus in his assistance, to execute 
these writs; and where a house is recovered in a real action, or by 
ejectment, the 1\heriff may break open the doors to deliver pos
session and seisin thereof; but he ought to signify the cause of 
his coming, and t·equest that the doors may be opened. 5 Rej1. 
91. This writ also issues sometimes out of the records of a fine 
to give the cognisee seisin of the land whereof the fine is levied. 
We~t. Sym.b. jzar, 2. And there is a writ called habere fa cias -~~i·· 

VbL. III. G g 
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:;irtam, ubi 1'CX lzabuit annum, diem, et -vastum; for the delivery or 
lands to the lord of the fee, after the king hath had the year, day 
and waste in the lands of a person convict of felony. Reg. Ori!j. 
156. See tit. Execution. 

HABERE FACIAS VISUM, A writ that lies in divers cases 
in real actions, as in formedon, t!l'c. where- a -view is required to be 
taken of the lands in controversy. Reg. Jud. 26. 28. &c. Fitz. N. B, 
See tit. Jury. 

HABERGEON, From Germ. ltals, collum, and bergen, tegere.] 
A helmet which covered the head and shoulders. Blount. 

HABEHJECTS, haubergetl£.] A sort of cloths of a mixed 
colour, mentioned in Magna Charta, cajl. 26. 

HABILIMENTS oF WAR, Armour, utensils, or provisions 
for the maintaining of war. 3 Eliz. cajl. 4. 

HABIT Aro.n REPUTE, Held and reputed. Scotch Diet. 
HABLE, Fr.] A sea-port town; this word is used in stat. 27 

Hen. VI. caj~. 3. 
HACHIA, A hack, pick, or instrument for digging. Placit. 2 

Edw. III. 
HACKNEY COACHES AND CHAIRS. See Coach. 
HADBOTE, Sax.] A recompense or amends for violence 

offered to persons in holy orders. Sax .Diet. 
HADE oF LAND, hada terri£.] Is a small quantity of land, 

thus expressed; Sur sum 1·eddidit in manus domini dua s acras te1·r11: 
continentes decem seliones et duas Hadas, .!lnglice ten ridges, and 
two hades, etc. Rot. Cm·. Maner. dP Orleton, anna 16 Jac. 

HADERUNGA, Respect or distinction of persons; from the 
Sax. had,ftersona, and aTung, honoured and admired. Leg. Etlzel
red. 

HADGONEL, Sax.] Seems to be a tax or mulct. Mon . .!lngl. 
jzar. 1 fol. 302. 

HH.REDE ABDUCTO, A writ that anciently lay for the lord, 
who having by right the wardship of his tenant under age, could 
not come by his body, the same being carried away by another 
pe1·son. Old lV'at. Bre-v . 93 . 

HH.REDE DELIBEH.ANDO AL TERI, QUI HABET CUS
TODIAM TERRiE, A writ directed to the sheriff to require one 
that had the body of him who was ward to another, to deliver him 
to the person whose ward he was, by reason of his land. Reg. 
Orig. 161. 

HH.REDE RAPTO, Also a writ; see Ravishment ofGum·d. Reg. 
Orig. !63. 

HH.REDIPET A, The next heir to lands. Leg. Hen. I. caj1. 
'10. 

H.iERETICO COMBURENDO, A writ that Jay ag·ainst a 
Jw·etic, who having been convicted of heresy by the bishop, and 
abjured it, afterwards fell into the same again, or some other,. and 
was thereupon delivered over to the secular power, Fitz. N. B . 
69. By this writ, grantable out of chancery, upon a certificate of 
such conviction, heretics were burnt; and so were likewise witches, 
sorcerers, &c. But the writ de heretico combU?·endo lies not at 
t his day. 12 Rejz. 93. Stat. 29 Car. II. c. 9. See tit. He1·esy. 

HAFNE, Danish. A haven or port.] Hafne cou1·ts are granted 
inte1· alia, by letters patent of Rich. Duke of Glouc. admiral of En 
gland. 14 .!lug. anna 5 Edw. IV. 
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HAGA, Sax. mansio.J A house in a city or borough. Domesday. 
An ancient anonymous author, expounds haga to be a house and 
shop, domus cum shojza:andin a book which belonged to the Abbey of 
St. Austin in Canterbury, mention is made of hagan monuchis, ttc; 
See Co. Litt. 56. 

HAGIA, Sax. ht£g, melted into hay, whence haia.] A hedge • 
. Mon . Angl. tom. 2. ft. 273. 

HAIA, A hedge; sometimes taken for a park, &c. enclosed_. 
Bract. lib. 2. c: 40. And haiement is used for a hedge fence. Rot. 
Inq. 36 Edw. III. 

HAIL-SHOT. The stat. 3 Edw. VI. against shooting of 
hail-shot, or more pellets than one, by any person under the degree 
of a lord, &c. is repealed. Stat. 6 & 7. Wm . III. c. 13. 

HAIMSUCKEN, See Homesoken. 
HAIR-POWDER, Not to be mixed with lime, alabaster, &c. 

Stat. 4 Geo. II. c. 14. Vide Starch-Po<zvde1·. Persons wearing hair
powder, are subjected to certain annual duties. See 48 Geo. III. 
c. 55 . 

HAKE, A sort of fish dried and salted ; hence the proverb ob
tains in Kent, as dry as a hake. Paroch . Antiq. 575. Sjtelm. 

HAKETON, A military coat of defence. T¥als . in Ed<U•. III. 
HALF BLOOD, Is no impediment to descents of fee-simjtle 

lands of' the c1·o·wn, or to dignities , or in f!esc<:nt of estates-tail; 
but in other cases it is an impediment. Administration is grant
able to the half blood of the deceased, as well as to the whole 
blood; and half blood shall come in for a share of an intestate's 
personal estate, equally with the whole blood, they being next of 
kin, in equal degree. Sty. 7 4. 1 Vent. 307 . Stat. 22 Car. II. c. 
10. See tit. Descent, Executor. 

HALF EN DEAL, The moiety, or one half of a thing; as fm·· 
ding-deal is a quarter, or fourth part of an acre of land, &c. 

HALF-MARK, dimidia marka?.] A noble, or six shillings and 
eight-pence in money. If a writ of right is brought, and the sei
sin of the plaintiff, or his ancestor, be alleged, the seisin is not 
traversable by the defendant, but he must render the half-mm·k fot• 
t he inquiry of the seisin : which is as much as to say, that though 
the defendant shall not be admitted to deny, that the plaintiff or 
his ancestors were seised of the land in question, and to prove his 
denial; yet he may be allowed to tender half a mark in money, to 
have an inquiry made, whether the plaintiif, &c. were so seised or 
not. Fttz. N. B . 5. Old Nat . Brev. 26. But in a writ of advow
son brought by the king, the defendant may be permitted to tra
verse the seisin, by license, obtained from the king's serjeant; so 
t hat the defendant shall not be obliged to proffer the half ma1'/."., i:.:J'c . 
Fitz. N. B. 31. 

HALF-SEAL, Is what is used in the chancery, for sealing of 
commissions to delegates, upon any appeal to the c0urt of delegates, 
e ither iFI ecclesiastical or marine causes. Stat. 8 Eliz. c. 5. 

HALf-TONGUE, Stat. 11 Hen . VII. c. 21. See Jl1edietas 
Lingut£~ as to pleas and trials of foreigners, and tit. Jury , TTial. 

HALKE, From Sax. !teal!, i. e. angul,us.J A hole ; seeking in 
every halke, ttc. 

HALL, Lat. /zalla, Sax. heall.] Was anciently taken for a man
sion-house or habitation , -being mentioned as such in DomeBday, 
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and other records · and this word is retained in many counties 
of England, especi~lly in the county palat~ne of Chester, where ::1-
most every gentleman of quality's scat lS called a halt. Pubhc 
meetings of corporations are called common halts.. . 

HALLAGE, Toll paid for goods or mercha.nchse vended m a 
hall; and particularly applied to a fee or toil due for cloth, brought 
for sale to Blachuelt hall in London: lords of fairs or markets are 
entitl ed to this fee. (;) R~J! . 62. 

HALLAMAS, The day of .llll Hallows or .lilt Saints, viz. No
'Vember I, and one of the cross quarters of the year was computed 
in ancient writin gs from lla!lamas to Candlemas. Cowel. 

H ALLAMSH JRE, A part of the county of York, anciently so 
called, in which the town of Sheffield stands. See stat. 21 Jac. I. c. 
23. 

HALLMOTE on HALLIMOTE, Sax, heal!, i.e. aula, and 
gemote, conventus.J That court among the Saxons, which we now 
call a court baron : and the etymology is from the meeting of the 
tenants of one haLL or m anor. The name is still kept up in seve
ral places in H euforchhire; and in the records of HeTeford, this 
court is entered as follows , viz. Hereford Palatium, ad Halimot ibi
d em tent' 11 Die Octob. anna R egni Regis Hen. VI. l1c . It hath 
been sometimes taken for a convention of citizens in their public 
hall, where they held their courts, which was also called folkmote 
and ha/mote: But the word halimote is rather the lord's court held 
within the manor, in which the differences between the tenants 
were determined. See L r:g . Hen. I. c. 10. 

HALYMOTE, Is properly a holy or ecclesiastical court: but 
there is a court in London, formerly held on the Sunday next before 
St. Thomas's clay, called the halymote or lwly ·court, cu?'ia ·sancti
motus, for reg-ulating the bakeTs of the city, &c. Blount. See tit. 
London. 

HALYvVERCFOLK, !zolyw orkfolk, or people who enjoyed lands 
hy the set'viee of repairing or defending a church or sepulchre; 
for which pious labours th ey ·were exempt from all feodal and mi
litary services. It did signify such of t he province of DuT!wm in 
p articular, as held their lands to defend the corpse of St. CuthbeTt; 
and who claimed the privilege not to be forced to go out of the 
bishopric, either by the king or bishop. Hist. Dunelm. aj!Ud 
War toni .llng. Sax. jlar. I. jz. 7 49. lll£on . .llngl. I. 512. Blount. 

HAM, A Saxon word, used fot· a place of dwelling; a village 
or town; hence the termination of some of our towns, as· Notting
ham, Buckinghan,, 15'c. Also a home close, or little narrow mea
dow is called ham. Blount. 

HAMBLlNG oR HA MELING OF DOGS, The ancient term 
used by foreste rs for exju'ditating. llfamuood. 

HAMBURGH COMPANY This, the oldest of our trading · 
companies, being first chartered by Hen. IV. in 1406, and hereto
fore more usually called merchants' adventurers, took warning from 
the repeated complaints made of their monopoly, (the last of which 
was in 1661 ,) and facilitated the admission by private regulations 
made by themselves. Add to this, it was, like the Hudson's Bay 
Comjwny, without any parliamentary sanction; and had not been 
able even during the reigns of Charles li. and James II. to protect 
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its exclusive privileges against the separate adventurers. See 
;Reeves's La~u of Shij1j1ing and Navigation. 

HAMESECKEN, .See Homesoken. 
HA MF ARE, Breac b of the peace in a house. Bromftton in Le~· 

gibus HPn. I. c. 80. See Hrnnes okm. 
HAMLET, HEMEL, HAMPSEL, From the Sax. ham, i.e. 

domus, and G erm. let, membrum.] A little village, or part of a 
village or parish ; of which three words, hamlet is now only used; 
though Kitchin mentions the other two, hamel and hamjzsel. By 
Sftelman there is a difference between villam integram, villarn di· 
midiam, and lwmletam; a hamlet being qzue medietatem friborgi 
non obtinuit, hoc est, ubi 5 cajzitales ftlegii non dejt1'r'hensi sint. Stowe 
expounds it to be the seat of a freeholder. Several country towns 
have hamlets, as there may be several hamlets in a parish; and 
!lome particular places may be out of a town or hamlet, though not 
out of the county. Wood. 3. 

HAMSOCA OR HAMSOKEN. See Homesoken. 
HANAPER OFFICE, One of the offices so called, belonging 

to the' court of chancery. W1·its relating to the business of the 
subject and their retums, were, according to the simplicity of an· 
dent times, originally kept in a hamper, in hanajzerio; and the 
others, relating to such matters wherein the crown is immediately 
or mediately concerned, were preserved in a little sack or bag, in. 
jzarva baga; and thence hath arisen the distinction, of the hanafle1· 
office, and jzetty-bag office, which both belong to the common law 
court in chancery. 3 Comm. 49. See tit . Chancery. 

HANDBOROW, A surety or n_1anual pledge, i . e. an inferior 
undertaker; fo1· headborow is the superior . or chief. Sjzelm. 

HAND IN AND OUT, Is the name of an unlawful game now 
disused, and prohibited by statute 17 Edw. IV. c. 2. 

HANDFUL orr HA.t'/D-HIGH, In measuring horses is four 
inches by the standard. Stat 33 Hen . VIII. c. 5. 

HANDGRlTH, from Sax. hand, \Tianus, and grith, twx.] Peace 
or protection given by the king, with his own hand. Leg. Hen. I. 

HAND-GUN, An engine to destroy game. Stat. 33 Hen. VIIL 
See tit. Game. 

HAND-HABEND, A thief caught in the very fact, having the 
goods stolen-, in his hand. Leg. Hen.-!. cafl. 59. Bract. lib. 3. tract~ 
2. caf! . 8. 32 & 35. FLeta, lib. I. c. 38. See Backberinde. 

HAND-WRITING, See Similitude, Evidence. 
HANDY-WARP, A kind of cloth. Stat. 4 & 5 P. 0' M c. 5. 
HANGWITE alias HANGWlT, Fmm Sax. lzangan, 1. e . 

suspendere, and wite, mulcta.J A liberty granted to a person, 
whereby he is quit of a felon or thief hanged withon t judgment ; 
or escaped out of custody. Rastal. We read it interpreted to be 
quit de laron f!endu sans se1jeans le roy, i. e. without legal trial : 
and elsewhe1·e, mulcta f!ro lat1·one jzr!fter juris exigentiam susftenso 
-vel elajzso. And it may signify a liberty, whereby a lord challen~ 
ges the forfeiture for him who hangs himself within the lord's fee . 
Domesday. 

HANIG, A term for customary labour to be done and per~ 
formed. Mon . .llngt. t'!Jm. 2. fl. 264. 

HANPER OR HANAPER, hanifterium.J The hanaf!er of the 
{hancc1·y; it seems to be the same a:; jiscus originally in the Latin. 
10 Rich. II. c. l. See Hanajzer. 
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HANSE, An old Gothic word.] A society of merclzat~ts, for the 
good usqge and safe passage of merchandise from one kingdom to 
another. The lwnse or mercatorum societas, was, and in part 
·yet is, endowed with many large privileges by princes within 
their territories; and had four principal seats or stajtles, where the 
A/main, or German and Dutch merchants, being the founders of 
this society, had an especial house: one of which was here in Lon
don, called the steel ym·d. Ortelius's Index ad Theatr. 11erbo 
Asiatici. 

HANS TOvVNS, Probably from the German lzansa, i. e. 
societas. 

Towards the middle of the thirteenth century, the nations 
around the Baltic were extremely barbarous, and infested that sea 
with theil' piracies: this obliged the cities of Lubeck and Ham
hurgi't, soon after they began to open some trade with these people, 
to enter into a league of mutual defence. They derived such ad
vantages from this union, that other towns acceded to their con
federacy, and in a short time eighty of the most considerable cities 
-scattered throug·h those vast countries which stretch from the bot
tom of the Baltic, to Cologne on the Rhine, joined in th~ famous 
lzanseatic league, which became so formidable, that its alliance was 
courted, and its enmity dreaded by the greatest monarchs. The 
members of this powerful association formed the first systematic 
pla1.1 of commerce, known in the middle ages, and conducted it 
by common laws enacted in their general assemblies. Robertson's 
Hist. Emjz. Char. V. vol. 1. p. 79, 80, 336. 

HANTELODE, An arrest, from the Germ. lzant, a hand, and 
load, i. e. laid; manus immissio : as arrests are made by laying hold 
on the debtor, &c. 

HAP, Fr. hajzjzer, i. e. 1·ajzeu, to catch.] Is of the same signi
fication with us as in the French; as to lzat; the rent, is where par
tition being· made between two parceners, and more land allowed 
to one than the otl1er, she that has most of the land charges it to 
the other, and she hajw the rent, whereon assise is brought, &c. 
This word is used by Littleton, where a person lzafzftet!t the pos· 
session of a deed poll. Litt. § 8. 

HAQUE, A little hand-gun, prohibited to be used by stat. 33 
Hen. VIII. c. 6. 2 & 3 Edw. VI. cajz. 14. There is the haifhaque, 

· Ol' demy hague, within those acts. See tit. Arms, Game. 
HAQUEBUT, A bigger sort of hand-gun than the lzaque, from 

the Teuton. !week buyse; it is otherwise called a harquebus, vulgar
ly a lzagbut. See stats. 2 & 3 Ed'iv. VI. c. 14. 4 & 5 P. b' 111'. c. 2. 
and tit. Anns, Game. 

HARATIUM, From the Fr. lza1·as.] A race of horses and mares, 
kept for breed ; in some parts of England termed a stud of mares, 
b'c. Sjzelm. Gloss. 

HARBINGER, An officer of the king's house, &c. 
HARBOURS AND HAVENS . . Upon the principles of our con

stitution, which places the executive power in the hands of the 
monarch, the king has the prerogative of appointing ftorts and ha
·vens or such places only, for persons and merchandise to pass into 
and out of the realm, as he in his wisdom sees proper. By the 
feodal law all navigable rivers and havens were computed among 
the regalia, and were subject to the sovereign of the state. And in 

1 
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England it hath always been holden, that the king is lord of the 
whole shore, and particularly is the guardian of the ports and ha
vens, which are the inlets and gates of the realm. Fitz. N. B. 
113. Dav. 9. 56. Therefore, as early as the reign of King Jo!zn, 
we find ships seized by the king's officers, for putting in at a place 
that was not a legal port. Madox. Hist. Ex!z. 530. These legal 
ports were undoubtedly at first assigned by the crown ; since to 
each of them a court of pm·tmote is incident, the jurisdiction of 
which must flow from the royal authority. 4 Inst. 148. The great 
jlorts of the sea are also referred to, as well known and established 
by stat. 4 Hen. IV. c. 26. which prohibits the landing elsewhere 
under pain of confiscation. See tit. Po1·ts. The stat. 1 Etiz. c~ 
11. recites that the franchise of lading and discharging had been 
frequently granted by the crown. · 

But though the king had a power of granting the franchise of 
havens and ports, yet he had not the power of resumption, or of 
narrowing and confining· their limits when once established ; but 
any pet·son had a right to lade or discharge his merchandise in 

. any part of the haven: whereby the revenue of the customs was 
much impaired and diminished, by fraudulent landings in obscure 
and private corners. This occasioned the stats. 1 Etiz. c. 11. 13 
& 14 Car. II. c. 11. § 14. which enabled the crown by commis
sion to ascertain the limits of all ports, and to assign proper wharfs 
and quays in each port, for the exclusive landin g and Jading of 
merchandise. 1 Comm. 264. c. 7. See further, this Diet. tit. Na
v igation .11cts. 

By the stat. 19 Geo. II. c. 22. if any master of a ship shall cast 
out of any ship, riding in any haven, &c. any ballast, &c. but only 
on land, where the tide never flows or runs, he may be fined by 
the justices, not more than st. nor Jess than 508. As soon as any 
ship shall be sunk, stranded, or run on shore in any harbour, 0'c. 
or be brought or drove in, or be there in a ruinous condition, 
and there be suffered to remain, and the ownet• shall begifi to carry 
away the rigging; on summons of the ·owner, or commander, a 
justice may seize the ship, &c. and by sale thereof raise money 
to clear the hm·bour. See Bu1·r. 656. 

Many local acts of pariiament have been made for repairing and 
'improving the port of London and particular harbours and Ita~ 
v ens of the kingdom. By 46 Geo. III. c. 15 3. no pier, quay, wharf, 
jetty, breast or embankment in, or adjoining to · any public har
bour in the united kingdom, or any river immediately communi
cating· therewith, so far as the tide flows up the same, shall be 
made o1· constructed by any person, without giving one month's 
notice to the board of admiralty, on penalty of 200!. The act con
tains a saving for the privilege of the corporation of London. 

HARDWIC, Mentioned in Domesday, and by Sftelman. See 
Herdiwick. · 

HARES, See tit. Game. 
HARNESS, Fr. harnisch.] Signifies all warlike instruments. 

Ho·oed. ft. 725. Matt. Paris. The tackle o1· furnitme of a ship, 
was also called harness or !zarnesium. Pt. Parl. 22 Edw. I. 

HARO, HARRON, An outcry after felons and malefactors; ancl 
the original of this cLamour de haro comes from th~ .J{ormaus . Cua~ 
tum. de Norman. 1. jl . 104. 
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liARPING-IRONS, Arc iron instruments for the striking and 

taking of whales : and those that strike fish with them are called 
harftiniers or ha1·j•Ooners. Merch. Diet. See tit. Fish1 Fisheries, 
and Fishing. 

HARRIERS, harecti canes.] Small hounds fo1· hunting the hare. 
Anciently several persons held lands of the k~ng, by the tenure 
and service of keeping a pack of beagles and harriers. Cart. 12 
Edw.I. 

HART, A stag, or male deer of the forest five years olcl com
pl.ete ; and if tl~e l<.ing and queen do hunt any such, and he escape 
ahv~, then he IS called a hart royal: and_ wh:t·e by the hunting 
he IS chased out of the forest, proclamatiOn Is usually made in 
the adjacent places, that in regard of the diversion the beast 
hath afforded the king and queen, none shall hurt or hinder him 
from returning to t he forest; and then he is called a hart royal ftro
claimed. Man1vood's Forest Laws, tzar. 2. caft. 4. 

HARVEST WORKMEN, May be licensed by justices of 
peace to go into other counties to work, &c. Stat. 13 & 14 Car. 
II. c. 12. See tit. Labourers, Poor, Vagrants. 

HASP AND STAPLE, The form of the entry of an heir into 
premises situate in a royal borough in Scotland. The baillie, the 
town-clerk, and the claimant, appeal' on the premises, when the 
claimant alleges his title, and proves it by witnesses, on which 

1 the bailie declares him to be heir, and makes him take hold of 
t he hasp and staple of the door as a symbol of possession, and 
then enters the house and bolts himself in. On his coming out, 
the transaction is noted and regis tered, &c. See Scotch Acts, 1681, 
c. 11. and tbis D iet. tit. F eo.ffment III. 

HAST A PORCI, A shield of brawn. Paroch. Antiq. 450. 
HATCHES, Certain dams made of clay and earth, to pt·event 

the water issuing from the works and tin washes ·in Cornwall, 
from running into the fresh rivers: and the tenants of several 
manors there, are bound to do certain days works ad le /Lai,ches, 
or hacches. Stat. 27 Hen. Vlii. c. 23. And from a hatch, gate, 
or door, some houses situate on the highway, neat• a common gate, 
are called hatches. 

HATS, See stat. I Jac . I. c. 7. regulating the making of hats un
der survey of the haberdashers' company in London. 17 Gt·o. lli. 
c. 55. as to journeymen and appren tices in that trade. 27 Geo. 
III. c. 13. as to the impol'tation and exportation of hats. 45 Geo. 
III. c. lOS. as to straw hats. By the stamp acts, d t'lt ies from 3d. 
to 3s. ad -vaLorem, are imposed on hats sold by r etail : the dealers 
are licensed. See 24 Geo. III. st. 2. c. 51. 36 Geo. II I. c. 125. 

HAVENS. See Harbours . 
HA U R, From the Fr. hah·.J Hatred. L rg. Wm. I. c. 16. 
HAUTHONER, homo loricatus.J A man armed with a coat of 

mail. Charta Gaifridi de Dutton , trmfz. Hen . I l I. 
HAW, a small parcel of land so calied in Kr>nt; as a hemfthaw 

or beanha~v, !yin~ near the house, and enclosed for those uses. 
Sax. Diet. But Sir Edward Coke, in an ancient plea concerning 
Fe-versham in Kent, says hawes are houses. Co. Litt. 5. See 
Haga, Haia. 

HA WGH oR HOWGH, A green plot in a valley; a word 
nsed in the North of England. Camd. 
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HAWBERK, alias HAWBERT, Fr. i, e.lorica.J He who held 
lands in France by finding a coat or shirt of mail, and to be ready 
with it when he shall be called, was said to have hauberticum feu
dum, fief de haubert: and hawberk, with our ancestors, had the 
same signification, and so it seems to be used in the stat. 13 Edw. 
I. caft . 6. 

HAWKS. The stealing of a hawk, or concealing it, after pro
clamation made by the sheriff, is felony with clergy : but this ex
tends only to long winged hawks, of the kind of falcons: and not 
to gos8 ha~uks or sjwrrow hawks. Stats. 34 Edw. III. c. 22. 3-7 
Ed~u. III. c. 19. 3 Inst. 97. None shall kill, or scare away, any 
ha1vks from the coverts where they used to breed, on pain of lOt. 
to be recovered before justices of the peace, and divided between 
the king and prosecutor. Stat. ll Hen. VII. caj!. 17. A hawk 
taken up, must be delivered to the sheriff, if taken up by a mean 
person to be proclaimed in the towns of the county, &c. An 
action of trover and conversion lies for a ha<ruk 1·eclaimed, and 
which may be known by her vervels, bells, &c. See further, tit . 
Game. 

HAWKERS. Those deceitful fellows who went from place to 
place, buying and selling brass, pewter, and other goods and mer
chandise, which ought to be uttered in open market, were of old 
so called ; and the appellation seems to grow ft·om their uncer
tain wandering, like persons that with hawks seek their game 
where they can find it. They are mentioned in stat. 33 Hen. VIII. 
caft. 4. 

HAWKERS, PEDLARS AND PETTY CHAPMEN, Are 
such person:? as travel from · town to town with goods and merchan
dise, and are under the control of commissioners, who are to li
cense them for that purpose, under stats. 8 & 9 Wm. III. c. 25. 
29 Geo. III. c. 26. 
' Traders in the linen and woollen manufactures, sending their 

goods to markets and fairs, and selling them by wholesale; ma
kers of goods, selling those of their own making; and makers and 
sellers of English bone-lace, going from house to house, &c. are 
excepted out of the acts, and n,ot to be taken as hawkers. Stats. 
3 & 4 .linn. c. 4. 4 Geo·. I. c. 6. and see stat. 29 Geo. III. c. 26. 
§ 20. 

Hawkers of newspapers, pamphlets, &c. are expressly excepted 
in the statutes from the provisions and regulations applied to other 
hawkers. See tit. Newsjwfters, Stamj!s, 1.5'c. The stat. 29 Geo. III. 
c. 26. dieects, that hawkers, ftedlm·s, 1.5'c. shall pay a duty of 4l.fter 
year for a license for· themselves and 4l. · more for every beast 
employed by them. Before obtaining this license, each of them is 
to produce a certificate signed by a clergyman a11cl two r,eputable 
inhabitants in his place of residence of his good behaviour. § 3, 
5, 6, 7. 

Selling one parcel of silk handkerchiefs shall not make a man a 
hawker or pedlar. Burr. 609 . 

The said stat. 29 Geo. III. c. 26. also provides, that such hawk
ers shall not sell theie things by auction; that the words licensed 
ha~uker shall be marked on all packs, boxes, wag'on·s, shops, and 
handbills used by such hawkers, on penalty of lOt. A like penalty 
i s imposed on unlicensed hawkers so marking their packs, &c: 

VoL. III. H h 
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§ 8, 9. Hawkers selling smuggled goods shall forfeit their license, 
and be incapable of having another granted them. § 10. The stat. & 
Geo. qi. c. 43. prohibiting hawkers to carry foreign cambrick o~ 
lawn is repealed by stat. 27 Geo. III. c. 13. § 23. c. 32. § 19. See 
tit. Cambrick. 

Trading without a li~ense, or refusing to show it, incurs a pe. 
nalty of 1 '2l. half to the mformer, and half to the poor; or on non
payment to suffer as a vagrant. Stats. 9 & 10 Wm. III. c. 27. § 
:>. 3 & 4 .linn. c. 4. § 4. Under stat. 29 Geo. III. c. 26. § 11. the 
penalty is lOl. half to the king and half to the informer. Hawkers 
refusing to produce their licenses, or lending or borrowing licemes, 
to forfeit 40L. And they may be detained till they produce their 
licenses. Stat. 29 Geo. III. c. 26. § 13, 14. Counterfeiting li· 
censcs sot. Stat. 9 & 10 Wm. Ill. c. 27. § 5. lOOt. stat. 25 Geo. III. 
c. 78. § 5. 

Hawkers n9t to sell in cities or market towns where they do not 
reside, except on fairs or market days. 29 Geo. II. c. 26. § 16, 17. 
See 2 Te1·m Rep. 273. These sections are repealed by 35 Geo. III. 
c. 91. 

If ha<tukers and jzedlars offer any tea, or spirituous liquors to 
sale, though they have permits, the same may be seized as for
feited ; and the parties be detained for punishment. 48 Geo. III. 
c. 84. § 7. 

· HAY, haya, Fr. hay e.] A hedge or enclosure ; also a net to t,ake 
game. See Haia. · 

HAY-BOTE, A liberty to take thorns and other wood, to make 
and repair hedges, gates, fences, &c. either by tenant for life or 
years: it is also said to be wood, for the making of rakes and 
forks, with which men make hay. See Co. Litt. 41. and tit. Bote. 

HAY AND STRAW, AND HAY-MARKET. Hay sold in 
London, b'c. between the first of June and the last of August, be
ing new hay is to weigh 60 pounds a truss; and old hay the rest 
of the year 56 pounds, under the penalty of Is. 6d. for every truss 
offered to sale, &c. See stats. 2 W. b' M. st. 2. c. 8. § I 6, 17. 
8 & 9 Wm. III c 17. § 1. Sl Geo. II. c. 40. and 11 Geo. III. c. 15. 

HAYWARD, From the Fr. haye, seftes, and garde, custodia.] One 
who keeps a common herd of cattle of a town; and the reason 
of his being called har;'/vard may be, because one part of his office 
is to see that they neither break nor crop the hedges of enclosed 
grounds, or for that he keeps the grass from hurt and destruction. 
He is an officer appointed in the loTd's court; and is to look to 
the fields, and impound cattle that do trespass therein; to inspect 
that no pound breaches be made, and if any be, to present them 
at the Ieet, &c. Kitch. 46. There may be a custom in a manor, 
to have a surveyor of the fields or hay~uard, and for him to distrain 
cattle damage-feasant. See Agillarius. 

HAZARD, An unlawful game at dice: and those who play at 
it are called llazado1·s: Plac. Trin. 2 Hen. IV. Sussex, 10. See 
tit. Gaming. 

HEADBOROW, OR HEADBOROUGH, From Sax. head, 
cafzut, and borge, fidejussor.] Signifies him who is head of the 
frank-pledge in boroughs; and who had a principal government 
within his own pledge: as he was called headborouglz, so he was 
also l;tyled boro~uhead, boTslwldeT, third borougtz, tithingman, b'c. 
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uccording to the usage and diversity of speech in several places. 
Lamb. These headboroughs were the chief of the ten pledges; 
the other nine being denominated handboro1us, or inferior pledges: 
headborows are nQW a kind of constables. See tit. Constable, Tith
ing. 

HEADLAND, The upper part of ground left for the turning 
of the plough; whence the headway. Parocl1 • .!lntiq. 587. 

HEAD PENCE, Was an exaction of a certain sum heretofot·e 
collected by the sheriff of Northumbe1·land of the inhabitants of 
that county, without any account therefore to be made to the king; 
which was abolished by stat. 23 Hen. VI. c. 7. 

HEAD SILVER, Paid to lords of leets. See Common Fine. 
HEALF ANG OR HALSF ANG, From Sax. hats, collum, and 

fang, caftere.J That punishment, qua alicui collum st1·ingatur. Col
listrigium. The pillory. Sometimes it is taken for a pecuniary 
mulct, to commute for standing in the j1illory; payable to the king 
or chief lord. Leg. Hen. I. caft. 11. 

HEALTH, injuries to.] Injuries affecting a man's health, are 
where) by any unwholesome practices of another, a man sustains 
any apparent damage in his vigour or constitution. As by selling 
him bad provisions or wine ; 1 Roll • .!lbr. 90. by the exercise of a 
noisome trade, which infects the air in his neighbomhood; 9 Rej1. 
57. Hut. 135. or by the neglect, or unskilful management of his 
physician, surgeon, or apothecary. For it hath been solemnly re
solved, that mala ftraxis is a great misdemeanor and offence at 
common law, whether it be for curiosity or experiment, or by ne
glect; because it breaks the trust which the party had placed in 
his physician, and tends to his destruction. Lcl. Raym. 214. These 
are wrongs or injuries unaccompanied by force, for which there 
is a remedy in damages, by special action of tresftass on the case. 
3 Comm. 122. · · 

As to offences against the public health of the nation, with re
spect to the ftlague, see tit. Plague, Quarantine. As to unw!wle
s.ome jlro'Uisions, see tit. Butc!zers, Bakers, Wines, Cattle, 1..1c. 

HEARTH MONEY, A tax formerly levied, but now abolished. 
Vid. Chimney Money. 

HEBBER-MEN, Fishermen, or poachers below London bridge, 
who fish for whitings, smelts, &c. commonly at ebbing water; 
mentioned in one of the articles of the Thames jury, at the court 
of conservancy of the river ThamesJ printed anno 1632. And 
those persons are punishable by stat. 4 Hen. VII. c. 15. See tit. 
London. 

HEBBING· WEARS, Are wears or engines made or laid at 
ebbing ~uate1·. Stat. 23 Hen. VIII. c. 5. See tit. Sewers. 

HEBDOMAS, Lat.] A week. See Week. 
HEBDOMADIUS, The week's man, canon or prebendary in 

the cathedral church, who hath the care of the choir, and the of
ficers belonging to it, for his own week. Reg. Ejzisc. He?·eford. 
MS. See Ebdomadariua. 

HECK, An engine to take fish in the river 07use. Stat. 23 
Hen. VIII. c, 18. 

HECCAGIUM, Is supposed to be rent paid to the lord of the 
fee for liberty to use the en~ines called Heckq , 
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HEDA, A small haven, wharf, or landing place. Dome8day. S€e 
.Hit h. 
HED~GIUM, Toll, or customary duties paid at the. hith or 

wharf, fot' the landing goods, &c. from wluch exemption was 
granted by the king to some particular persons and societies. 
Cartular. Abbat. de Rading8, MS.f 7. 
, HEDGE-BOTE, Is necessary stuff to make hedges, which the 
lessee for years, &c. may cf common right take in his ground 
leased. See 1-lay-bote, Bote. 

HEDGE-BREAKERS. By the stat. 43 Eliz. caft. 7. liedge
buaker8, &c. shall pay such damages as a justice of peace shall 
think fit; and if not able to pay tLe damages, shall be committed 
to the constable to be whipped. Au'-l by stat. 15 Car. II. c. 2. con
stables, and others, may apprehend persons suspected of hedge 
stealing, and carry them before a justice; where, not giving a good 
account how they came by wood, &c. they are not only to make 
such recompense as the justice of peace shall adjudge, but pay a 
sum not exceeding I Os. for the use of the poor, or be sent to the 
house of correction for a month; persons convicted of buying 
stolen wood, shall forfeit treble value to him from whom taken. See 
tit. Woods, Trt:e8, Malicious Mischief 

HEGIRA, The Mahometan tem, or computation of time; be
ginning from the flight of Mahomet from Mecca, 16th Juty, ·anno 
622. As the years of the hegira consist of only 354 clays, they aro 
reduced to the Julian calendar by multiplying the year of the He
gira by 354, dividing the product by 365, subtracting the interca
lary days, or as many times as there are four years in the quotient, 
and adding 622 to the remainder. 

HEIR. 

HlEREs, AB H.!EREDITATE.] Is one ex justis nufttiis jzrocreatus, 
who succeeds by descent to lands, tenements, and hereditaments, 
being an estate of inheritance. ·The estate must be fee, because 
nothing; passeth jure htereditatis butfee; and by the common la~v, a 
man cannot be heir to goods anli ;:hattels ; tl1ough the civilians call 
him hatredem, qui ex testamento succedit in universum jus testa· 
toris. 

~Heirs are included in the word assigns in grants, &c. If a wo· 
man keeps lands from the heir, on pretence of being big with child 
by the heir's ancesto1·, her deyeased husband, the writ de ventre 
insjliciendo is to be granted to search her, &c. that the heir be not 
defrauded. Fitz. JV: B. 227. 

Heirs may have divers writs, as writ of mort d'ancestor, entre ad 
communem legem, in casu jzroviso, and consimili casu, quod jzennit
tat, 1.:/c. The lzei·r may bring· an ejectment of copyhold lands before 
admittance. 2 Wits. 14. 

I. The seveml Kinds of Hei1·s ; and cif 1·elieving them against 
, imjzrudent Contracts. 

II. rVho may be Heirs, what Persons are excludedfrom be· 
ing Heirs; and of the Effect cif the Word Heirs in 
Limitations. And see tit. Purchase, Remainder. 
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III. 1. Where the Hei1· shall take Advantage of Conr!itions, 
Covenants, c.:tc. entered into to his .llncesto1· ; 2. Whe1·e 
lze shall be Liable to his Ancestor's Debts and Contracts; 
3. What shall go to the Heir; 4. Of Suits by and against 
an Heir. and herein of the Regulations by Statute; 5 • 
.lis to Assets in the Hands of an Heir. 

See furthe.r, as connected with this subject, this Diet. tit. 
Agreements, Assets, Condition, Covenant, Executor, Fraud, Limit· 
ation, b'c. 

I. SoME writers have made a distinction of hreres sanguinas and 
htereditatis; a man may be /ueus sanguinis to a father or ancestor, 
and ' yet upon displeasure, be defeated of his inheritance. And 
there is an ultimus hteres, being he to whom lands come by escheat, 
for want of lawful heir, &c. i . e. the lord of whom the lands are 
held, or the king. Bracton, lib. 7. caj1. 17. See tit. Escheat, Te
nure. But the most usual division is, that of heir ajljw1·ent, heir 
jLreswnfttive, (as to both which, see tit. Descent, Canon I.) heir ge
neral, heir sftecial, heir by custom, and lzeir by devise, called hteres 
foe~~ . 

Bonds and bargains with an !teir af1fw1·ent) &c. to have double 
or treble the money lent, after his father's death, &c . are set aside 
in equity ; but it is by paying what was lent bona fide, with inte
rest, if the obligor applies for relief; though in ca,se the obligee 
sues, he shall .not recover what was really lent; for that would be 
to assist ft·aud. 1 Vern. 141. 359. Where young heirs enter into 
any bond, chancery relieves against it, without evidence of actual 
imposition; because thet·e is a supposed distress and presump
tion of a liableness to be imposed on. Barnadist. 481. See Treat. 
Eq. 

A devisee under a · will defectively executed, represented the 
will as duly executed, and for a small sum gained a release from 
the lileir; the release was set aside. 1 P. Wms. 239 . So where 
a son, who on his father's death was remainder-man in tail, sold 
his remainder at an under rate, the c0urt of chancery set aside the ' 
conveyance. I d. 31 o. 

The rule upon which courts of equity in these cases proceed,t' 
not merely in respect of the age of the heir contracting. 3 . 
Wms . 131. In TViseman. v. Beake, Mr. Wiseman was nearly 0 
years of age, and a proctor in the commons; in Curwyn v. Milner, 
the heir was about 27 years of age ; and in Gwynne v. ~Heaton, the 
plaintiff was 23 years old; which, though not an advanced age, is 
beyond that which the law recognises as the age 'of discretion. 
But the real object which the rule proposes is, to restrain the an
ticipation of. expectancies, which must, from its very nature, fur
nish to designing men an opportunity to practise upon the inex
perience or passions of a dissipated man. And this bel'11g the ob· 
ject of the rule, its operation is not confined to heirs, but extends 
to all persons, the pressure of whose wants may be considered as 
obstructing the exerc,ise of that judgment which might otherwise 
regulate their dealings. 2 Vern. 346. Forrest. 111. 2 .llt.k. 34. 

' and see 2 Vez. 2S!. 516. l Will; . 2~9 . and this Diet. tit . Fraud, 
Agreement. 
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It has been said, that if the hei1· has no maintenance from the fa· 
ther, but is turned out upon unreasonable displeasure, there, pero 
baps, the bargain, if not excessively beyond~the proportion of such 
assurances, shall stand; because it is not to supply the luxury 
and prodigality of the heir, but to keep him from starving. Treat. 
Eq. c. 2. § 12, But in G~vynne v. Heaton, Thurlow, C. was of opi
nion, that this circumstance was entitled to no weight whatever: · 
nor does there appear to be any case in which such difference has 
been proceeded upon by the court of chancery; and there are se
veral cases where it has been ~ntirely disregarded. See 2 Ch. Ca. 
120. 1 P. Wms. 310. 1 Wits. 320. 

Heir at law, or heir general by the common law, is he who, after 
his father or ancestor's death, hath a right to, and is introduced in
to, all his lands, tenements, and hereditaments. But he must be of 
the whole blood, not a bastard, alien, &c. 

None but the heir general, according to the course of the com
mon law, can be heir to a warranty, or sue an appeal of the death 
of his ancestor. Co. Litt. 14. a. Cro. Jac. 217, 218. 

If a condition be annexed to borough-english or gavelkind lands, 
and the condition is broken, the heir at common law shall enter ; 
fo1· the condition is a thing of new creation, and collateral to the 
land: but when the eldest son enters, the heir or heirs by custom 
shall enjoy the land; for by breach of the condition they are re
stored to their ancient estates. Cro. Eliz. 204. - Plow. 28. Co. 
Litt. 11, 12. Heirs at law are in the Scotch law termed heirs wflat
someve7·. 

Sjwcial heir, is the issue in tail claiming fter formam doni; and 
as the statute de donis preserves the estate to him, his ancestor 
cannot grant or alien, nor make· any rightful estate of freehold to 
another, but for term of his own life. Litt. § 613. See Limitation 
of Estate. 

Heir by custom. A custom in particular places varying the ru les 
of descent at common law is good; such as the custom of gavel
kind, by which all the sons shall inherit and make but one heir to 
their ancestor; but the general custom of gavelkind lands extends 
to sons only, but a special custom, that if one brother dies without 
issue, all his brothers may inherit, is good. Co. Litt. 140. 

Heir by devise, or !ueres factus, is only a devisee of lands, being 
made so by the will of the testator, and has no other right or in
terest than the will gives him. 3 Co. 42. a. 

It has been held in chancery that such an heir shall have the aid 
M the personal estate in discharging the debts of the testator. 
1 Vern . 36, 37. But this must be understood of a hd:res factus of 
the whole estate, who shall have the benefit of the personal estate, 
but a devisee of particular lanrils shall not. Precr:d. Chane. See 
tit. Executor V. 6. Assets. 

Heir active, he who is served heir, and has the right of action. 
Scotc!t Diet. 

Heir by ·conquest, is he who succeeds to the deceased in lands and 
other heritable rights; to which the deceased did not himself suc
ceed, as heir to his predecessors; as when a father leaves an estate 
purchased to his second son. Scotch Diet. 

Heir of line, he who succeeds lineally, by right of blood. Scotch
Diet . 
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Heir male, the nearest male heir who can succeed. Scotch 
ict. 
Hei1· passive, he whom the law makes liable to be heir. Scotch 

Diet. 
Heirs portioners, is when women succeed : in that case they have 

all equal portions. Scotch' Diet. See tit. Parcene;s. 
. Heirs of jzrovision, or heirs by destination, are those who suc
ceed by virtue of a particular provision in a deed or instrument. 
Scotch Diet. 

Heir of tailzie, is he to whom an estate is entailed. Scotch Diet. 
See tit. Tail. 

, II. THE ELDEST soN, after the death of his father, is at com
mon law his hei1·, l1c. And if there be grandfather, father and 
son, and the father die before the grandfather, and after the grand
father die seised, the land shall go to the son or daughter of the 
father, ami not to any other children of the grandfather. Bro. 303. 
And this ltei1· is called hteresjure rejzrtesentationis, because he doth 
represent his father's person; but if, in this case, the father' die 
without any child, his next eldest brother shall have the land as 
hei1·, or, for want of a brother, it descends to the sisters of the 
father. Ibid. A man having issue only a daughter, die1!, leaving 
his wife with child of a son, which is afterwards born; here the 
son after his birth is hei1· to the land, but till then the· daughter is 
to have it. 9 Hen. VI. 23. P ,erk. 521. See at large, tit. De
scent. 

There are some persons who cannot be heir ; as a bastard born 
out of lawful wedlock; an alien, born out of the king's alle
giance, though in wedlock; (see 4 Term Rep. K B. 300.) a man at~ 
tainted of treason or felony, whose blood is corrupted : these last 
cannot be heirs jl.roftter delictum; and an alien cannot be heir, ftrotz~ 
ter defectum subjr:ctionis; nor may one made denizen by letters pa
tent ; though it is otherwise of a person naturalized by act of par
liament. Co. Litt. 8. 2 Danv. Abr. 552. A b51stard by · conti
nuance, may be heir against a stranger; and an hermaphrodite 
may be heir, and take according to that sex which is most preva
le:lt; but a m9nster, who hath not human shape, cannot be hei1·~ 
although a person deformed may. Co. Litt. 7. Idiots and tuna
tics, persons excommunicate, attainted in ft1'.£munire, outlaws in 
debt, &c. may be heirs. 2 Danv. 553. , 

The word lteir is not a good description of a person in the life
time of the ancestor; and an eldest son shall not take by the name 
of heir in the life-time of his father. 2 Leon. 70. A man cannot 
raise a fee-simple estate to his right heirs, by the name of hei1·s, as 
a word of jmrc!tase by conveyance or otherwise ; but in such case 
the heir shall be in by descent: fortior et jwtentio1· est disjwsitio 
legis quam hominis. Hob. 30. 2 Lill . .libr. 11. 

By the law of Englan,d, no person can take to himself an inhe
ritance in fee-simple by deed, without the word heirs; but he may 
by devise: though, in cases where the word hei1· is wanting, it has 
been adjudged, that if there were other words equivalent, and the 
interest in the thing granted passeth by the consideration onlr, 
without any further ceremony in the law,. an estate in fee may 
pass. 2 / 'lels. Abr. 928, In a devise by 'will, or e;ccllange, &. c. 

J 
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, the word heirs is not necessary: but estates of inheritance which 
are otherwise conveyed, require it. Jenk. Cent. 196. See this 
Diet. tit Deed, Devise, L'imitation. 

The word lteiT is nomen collectivum, and extends unto all heirs ; 
and under heirs, the heirs of heirs are compt·ehended in infinitum; 
if lands are given to a man and his hei1·s, all his heirs are so totally 
in him, that he may give his lands to whom he will.Trin. 23 Jac. I. 
Noy, 56. 

The heiT is favoured by the common la~v; and the ancestorcould 
not give away his lands by will from his heir at law, without the 
consent of the heir, till the stat. 32 Hen. VIII. c. l. 2 Lilt. 11. 
Dubious words in a will shall be construed for the benefit of the 
heir, and not to disinherit him, and the heir at law is preferred in 
chancery in a doubtful case. Noy, 185. Chane. Rejz. 7. Where 
lands were devised to the heirs of J. S. then living, it was held 
that his eldest son should have them, though in strictness he was 
not hei1· during his father's life, but heir afljzarent; but this was by 
reason of the words then living, which make it a description of the 
person. PTeced. Chane. 57. 

As a limitation to the heit·s of the body of .11. then living, shall be 
good as a designatio jzersonce, notwithstanding the rule non est htew 
res viventis; so a limitation to the heit·s of the body of .11. then be .. 
gotten, shall prevail. See l P. Wms. 229. 1 Bro. P. C. 489. 2 
BLack. Rejz. 1010. 

The cases in which it has been held that the person described 
as an heir special need not answer both parts of the description, 
by being actually heir, as well as that species of heir denoted by 
the description, seem to have materially bmken in upon the doc
trine of Lord Coke on the subject. See 1 Inst. 24. b. and which 
doctrine of ·Lord Coke has been pursued in many cases exclu
sive of those 011 which h'e relied: particularly in Counden v. 
Clerke, Hob. 29. Southcot v. Sto~vell, 1 FTeem. 216. Lord Ossul
ston's case, 3 Salk. 336. and Dawes v. Ferre1·s, 2 P. Wms. l. Star
ling v. Ettrick, Pre. Ch. 54. Mr. Hargrave has very ably at
tempted to vindicate the propriety of Lord Coke'8 doctrine, ob
serving, that it may be doubted whether there is a passage in all 
his works more capable of standing the severest test of modern 
criticism ; and having examined the circumstances of the cases 
supposed to have weakened its authority, concludes, (fl. 32. a.) with 
remarking that Lord Co~vfler'S' judgment in Newcornen v. Bark
/lam, or Bro<tvn v. Bm·kham, I Eq . .!lb. 215. c. 14. Rejz. Eq. 116. 
131. Pre. Cfl. 442. 461. 2 Vem. 729. 1 Stra. 35. which was 
materially shaken in its principle by what fell from Lord Ha,·d
'tvicke, in decreeing upon the uill of review, is the only direct 
authority against Lord Coke. In a following note, however, (fl. 
164. a.) Mr. Hargra.ve candidly admits that since his writing his 

/ former note, a . case has been published in which the court of 
king's bench, after three arguments, decided against applying the 
abov~ rule to a ~vill; Wills v. Palmer, 5. Bun·. 2615. and that in 
another, which was also three times argued, the court of exche
quer had refused to apply the rule to a marriage settlement. 
Evans d. Burtrns!tmv v. TVeston, 1VI. 177 4, or H. 1775. This con
currence of authority, the result of so much deliberation, for both 
courts ~ppear to have weighed the su,bject with tl1e most anxious 
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attention, seems to have given a weight to the decree 'in 
Newcomen v. Barkham, beyond that to which Lord Harchuicke 
thought the principle entitled. It is, however, well worth the 
student's while to consult Mr. Hargrave's obset·vations in sup
port of Lord Coke's doctrine, that to take as a purchaser by de
scription of a special heir, e-very jwrt of the desc1·ij1tion must unite 
in the claimant. See also Fearne on Cont. Rem. 4th edit. ft. 319. 
and 2 Wits. f~. 20. 

III. l. CoNDITIONs and covenants 1·eal1 or such as are annexed 
to estates, shall descend to 'the heir, and he alone shall take ad
vantage of them. 43 Ed1u. III. c. 4. 1 And. 55. 

And thiS is not only where there are express words, but also 
where thet·e are none; for the law by implication reserves the 
condition to the heit· of the feoffor, &c. for being prejudiced 
by the disposition, it is but reasonable that he should take the 
same advantage that his ancestor whom he represents might. 
1 Roll. Abr. 407.· 472. 

If a man seised of lands in right of his wife, makes a feoffment 
in fee upon condition, and dies, and aftet· the condition is broken, 
the heir of the husband shall enter; for though no right descend
ed to him, yet the title of entry by force of the condition which 
was created upon the feoffment, and rese1·ved to the feoffor and his 
heirs, descended. 8 Co. 43. Co. Litt. 202. a. 336. b. 

The heir shall take advantage of a nomine juxmce; for being in
cident to the rent, it shall descend to the heir, being a security 
or penalty to engage the payment of the rent; therefore whoever 
ha~ a right to the rent, ought iH reason to have the penalty, which 
is to oblige the tenant to pay it. Co. Litt. 162. b. 

If a man leases for yea1·s, and the lessee covenants with the 
lessor, his executors and administrators, to repair and leave it in 
good repair at the end of the term, and the 'lessor dies, &c. his 
heir may have an action upon this covenant; fo!' this is a covenant 
which ru11s with the land, and shall go to the heil', though he is not 
named : and it appears that it was intended to continu.e after the 
death of the less01·, inasmuch as his executors, &c . . are named . 
3 Lev. 92. Skin. 305. 

If .11. enfeoff B. upon condition that if the heir of A. pays to B. &c. 
20s. then he and his heirs may re-enter; this is a good condition, ' 
of which the heir of A. may take advantage, and yet A. himself 
never can. Co. Litt. 214. b. 

III. 2. As the heir at law is the pl'ope. and only person who 
can take advantage of conditions, &c. annexed to the real estate; 
so he shall be bound by all such conditions, &c. which run with 
the land, whether such conditions were annexed to the estate by 
the original feoffor, grantor, or immediate ancestor. 1 Roll. Abr. 
421. . 

If a· gift be made in tail on condition that the donee should not 
discontinue, and the donee hath issue two daughters, and one of 
them discontinues, the donor · shall enter and evict them both; 
because it was the original condition annexed to the whole estate, 
t hat no part of it should be discontinued. Co. Litt. 165. 

VoL. III. ! i 
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But note, that neither tenant in tail, nor his issue can be r~~ 
strained from aliening by fine and recovery; though they may be 
restrained from aliening by feoffment, or other tortious act, which 
amounts to a discontinuance. 

So where one devised lands to .A. and the Ileirs male of .his 
body, provided, that if he does attempt to alieB, that then imme. 
~liately his estate shall cease, and B. shall enter, and .A. makes a 
feoffment in fee, and thereupon B. enters ; and it was adjuclg·ed 
·against B. and that the condition was void, because non constat 
what shall be adjudged an attempt, and how it shall be tried. l 
Vent. 321. 3 Keb. 787. Piers and Winn. 

Also where a condition is annexed to the estate given to the 
heir, and which goes in abridgment and restraint thereof, the same 
shall in some cases be construed a limitation; for if it wer'e a 
condition, nobody could take advantage of it but the heir. Dyer, 
316. 10 Co. 41. I Vent . !99. As if a copyholder in borough-en
glish surrender to the use of his will, and after devises to his 
wife fat· life, remainder to hi:;; eldest son, paying 40s .. to each of 
his brothel's and sisters within two years after the death of his wife, 
&c. this is a limitation, and not a condition; f~:>r if it should be a 
conditio•n, it would extinguish in the hei1·, and there would be 
no remedy for the money. Cro. Etiz. 204. 3 Co. 20. b. 2 Leon. 
114. S. C. Vide farther, as to the doctrine of the heir being bound) 
&c. Vaughan, 271. 2 Mod. 26. S. C. CTo. Eliz. 833. 919. Maori. 
644. jzl. 891. Noy, 51. 

But wherever the ancestor makes a conveyance or disposition 
on condition, which goes in restraint and abridgment of the estate 
of the heir, he mu st have notice of it: for having a good title by 
descent, he is not obliged to take notice of such condition at hi& 
peril, as others must do. 8 Co . Francia's C<fSe. 

If the person of the ancestor be bound in respect of his land, 
which descends to the heir, he shall be charged; as if, by a sub~i
dy to be assessed upon every one having 20s. jzer annum, .11. be 
charged and die; his heir shall pay it, for it runs with the land. 
R. 1Wo. 17. 

Heir is nomen collectivum; anc11 therefore, if a condition be, that 
if his lz~ir does not jwy such a Tent-c!ta1-ge, the esta te shalt go to B. 
if the heir of the heir does not pay, the condition is broken. R. 
c,·o. Jac. 145. 

It has been held, that the heir is never charg·eable without an 
express lien and assets ; and even then, no longer than he hath 
assets, for he is not obliged to keep them till he is charged~ but 
if he has assets, he ought to plead truly, and eonfess them; other
wise judgment shall be given against him de ten·is jwojzriis, for it 
is then his debt. Jones, 88. 3 Salk. 179. When a man reco
vers against an heir, by default or verdict, on j1leading riens fie1' 
descent, a special jnclgment de ten·is descensis, may be entered 
against the hei1·, and the plaintiff (praying it) shall have all the 
lands•by descent in execution: though if the judgment be general 
against the !zei1·, without p-raying· such special judgment he can 
only have a moiety of the lands by elegit. Plo'lvd. 439. 2 Leon. 
16. He1·e the plaintiff may smmise, that- the hei1· hath Stlch land 
by descent, and pray to have execution of all his land. Dye1·, 149 . 
Roll. 72. The judgment and execution shall be general, unless 
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the heit• acknowledge the action, and shows that he hath so much 
by descent; but if he will not show what he hath by descent, he 
loses the benefit of the law. Cro. Etiz. 692. 

If the heir, in case where the ancestot· hath bound himself and 
his heirs, have never so much land come to him by gift in tail 
or conv·eyance of the father, and not ·by descent, he is not chargea
ble at all : and so it is for any estate but what is in fee-simjlle; as 
where lands are granted to J. S. and his hei1·s during the life of 
another, &c. the hei1· shall not be charged for this, no more than 
for the land entailed. 10 Rep. 98. See post., 4. No lands can be 
charged but fee-simple; therefore, in a suit against tl~e heir,, the 
judgment is only for the land descended, and not for other lands, 
&c. but where it is by his own faul~ aa by a false plea, or th~ like. 
Co. Litt. 102. 376. 

A man binds himself and his heirs <in an obligation, and hath lands 
.and heirs on the part of the father, and the part of the mother,; 
the !teb·s and lands of both, and not of one alone, must be .charged 
in debt; and the plaintiff shall have several actions; and the 
execution shall stay, till it may be hacl against both of them. 2 
Refl. 25. Hob . 25. Also if one bind himself and his heirs, and 
leave land at common law, and lands in gavelkind; the obligee 
must sue all the heirs. Hob. 25. An hei1· sued on a specialty, 
shall have his age; and if one of the heirs be within age, the parol 
shall be stayed for all. JJ!foor, cap. 203. 

A collateral heir is chargeable for the debt of his ancestor : 
but the declaration must be special, and he is to be charged as 
collateral liei1·, not as immediate heir; and if a son happens be
tween, who dies, he must be said uncle and heir of the son, who 
was heir of the debtor, &c. Cro. Cm·. 151. And a child born, 
though he lives but an hour, has the fee of lands vested in him as 
heir. Hetl. 134. In a writ a man need not sJ1ow how he is heir; 
but he must in a declaration, &c. though it is only for form to set 
forth how a pers:on is heir, because it is not traveTSable; and hei1·, 
or no heir, is issuable. Moor, 885. If an heir ought to confess 
the debt on action brought against him, and the debt be not denied, 
it must be admitted. l Lut~u. 442. 

Debt against the heir, upon the bond of his ancestor, is to be 
brought in the debet and detinet, because the heir himself is 
bound ; and not in the detinet only, though that is cured by ver
dict. Sid. 34.2. l Lev. 224. An hei1· is not bound by the boml 
of the ancestm,, unless he is expressly bound: and if in a bond a 
man bind his heirs, but not himself, the bond is void. 2 Saund. 156. 
C1·o. Jac. 570. Also a man shall never bind his hei1· to warranty, 
where he himself was not bound : if he m ake a feoffment in fee, 
and bind his heirs only to warranty, the feoffment is void, fot· the 
hei1· shall be bound to warranty in r;uch ~ases only, where the 
ancestor was bound, without whi.ch it cannot descend upon him. 
Co. Litt. 386. And warranties and estoppels shall descend upon 
the heir general, and not upon any special heir, &c. So that if a 
man convey land with wananty against him and his heirs, his heir 
on the mother's part shall not be vouched by this, so long as there 
is an heir on the father's part, &c. Hob. 24. 

A grant of an ann.uity, mu'lt be fot· a man and his hei1·s, to bind 
~b.e heir, althou~h thpr~ be assets ; and when he is named, the hdi" 
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shall not be bound except there be asset. Co. Litt. ~44 .. W~ere 
a pet·son covenants with another to perfo1·m any act, 1f h1s hezr be 
not named, he is not bound by it; but in covenants of others, that 
concem the inheri tance, the heir shall have the benefit of them, 
though not named. s Rejz. 8. 1 Roll . .llbr. 520. An heir may 
enter for a condition broken, when the condition is annexed to 
lands, and take advantage of it; because if there had been no con
dition, the land would have descended to him. And an heir may 
l)et•fonn a condition, to save the land. 2 Nels . .libr. 929. 

The he it· must be expressly named, otherwise he is not charge
able, and the reason why the heir is not chargeable in this case, 
as the executor in case of a bond entered into by the testator, 
without bein g named, is this; by the common law only the goods 
and chattels of the debtor, and th e annual profits of the land as 
they arose, and not the land itse lf, were liable to execution for 
debt or damages, because these being the security the ct·editor de
pended upon, th ey were liable in the bands of his representative 
or executor, as well as in the hands of the debtor himself; hence 
i t ·was, that the executor was bound by the debt of the testator, so 
far as he had chattels or assets, though he was not named in the 
contract; but the land was not liable to execution, because it was. 
preserved from th e personal conu·acts and engagements of the te
nant, that he might be the better able to answer the feudal duties 
to th e lord , which were the life and sup port of government; there
fore th e land, not being originally liable to the demand in the hands 
of the obligot·, must be much less liable in the bands of the hei1·, 
who was not comprehended in the contract. 2 Inst. 19. Plow.· 
440. Hob. 60. 

B ut if .11. had granted, for him and his heirs, to B. and his 
hrirs, such a rent out of his lands; in this case, the hei1·s being 
comp eehencled in the conteact, are bound to make good the grant, 
so fat· as they have assets by descent from the grantor; and this 
was allowed at common law, because the gl'antee of the rent had 
t he land OJ·iginally in view for his security; and by the grant it- · 
se lf having it in his power to distrain the land for the rent, it was 
equal to the heir, whether the land answer the rent by distress, or 
by an exe cution upon a judgment in a writ of annuity. 1 Roll . 
.llbr. 226. Popham, 87. Hob. 58. Dye1·, 344. · b . Co. Litt. 
144. b. 

If the ancestor bind himself in a statute, · recognisance, &c. the 
heil· is liable, not only as tertenant, but also as heir:, otherwise he 
could not have his age; and cannot oblige a purchaser, whether 
for valuable conside1·ation, or without, to contribute, but one heir 
may oblige another to contribute; as if a man seised of two acres, 
the one descendible, according to the course of the common law, 
t he other in boroug-h-english, acknowledge a statute, &c. the heir 
at common law shall oulige the borough-english heir to contribute; 
so one coparcener shall obiige the other to contribute ; or if the 
conusor had lands, some descendible to the heirs of the father, and 
some descendible on the heirs of the mothe1·, the heir on the part 
of the father shall compel the heir on the part of the mother to con
tribute; et sic vice ·versa. 3 Co. 12. Sir WiLliam Herbert's case. 
See jwst, 4. 
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III. 3. Not only land, but rent not due at the death of the ances
t or lessor, shall go to the heit·; so corn sown by a tenant for years, 
where his term expires before the corn is ripe ; every thing fast-· 
ened to the freehold, timber-trees, deeds belonging to the inherit
ance, deer, conies, pigeons, fish, &c. 2 Nels. Abr. 927. An 
lleir shall enforce the administrator to pay debts with personal estate, 
to preserve the inheritance. Chan. Rep. 280. 293. If an execu
tor hath assets, he is compellable in equity to redeem a mo1·tg·age, 
for the benefit of the heir; and it is the same where the !zeit· is 
charged in debt. Hard. 511 . For the personal estate received the 
benefit. When the heir is sued for the debt of his ancestor, and 
pays it, he shall be reimbursed by the executor of the obligor, who 
hath personal assets. 1 C!zanr;. Rejl. 7 4. But in action of debt 
brought upon a bond against an heir, it is no good plea for the 
heir to say, that the executors have assets in their hands. Dyer, 
.204.. For a creditor may sue either heir or executor, and heirs and 
executors are both cha1·geable upon specialties. If an heir hath 
assets, and "the executor also, it is at the election of the obligee 
to have action of debt against the one, OJ' the other, but he shall 
not charge them doubly. 2 Plowd. 4·33. See tit. Executo1·. Whe
ther the heir hath land by descent shall be tried and inquired of, 
with the value, by a jury, to make the heir answerable. 5 Mod. 
122. See ftost, III. 4. 

The heir shall not have money due on mortgages in fee, if he 
be not particularly named, but the executot·; and if the .day be 
past, although the heir be named, the executor shall have it. Co. 
Litt. 210. 1 Ventr. 348. See tit. Executor V. 6. Mortgage. 

Where money is covenanted to be laid out in a purchase of land 
to be settled on .11.. in fee; on .ll.'s dying before · the money is laid 
out, his heir, and not hjs executor, shall have it. 1 P. liVms. 
483, So where, though by a voluntary contract, money is ag-reed 
to be .laid out in land, the court will execute such agreement in 
favour of the heir. 2 P. T¥ms. 171. On the same principle; 
where one articled to buy land and died, his executor shall pay 
.the money, but his heir shall have the lands. Id. 632. And in all 
cases where it is a measuring cast between an executor and an 
heir, the latter shall in equity have the preference. Id. 176. 

A younger brother beyond sea having contracted to buy a real 
estate of his elder brother, made his will charging his estate with 
great legacies, but his will was attested by only two witnesses. 
Afterwards the testatm· died without issue, leaving his elder bro
thet· his executoe and heir; the heir may retain out of the assets 
the whole purchase-money, though entitled to the land again as 
heir. 2 P. Wms. 291. . 

If an estate ftut· autre 7Jie be limited in trust for one, his heirs, 
executors, administrators, and assigns, and be not devised, it de 
scends to the heir as a special occupant, chargeable according to 
the statute of frauds. (29 Car. II. c. 3.) 4 Tenn Rejl. K B. 229. 

The follo~ving is a specificati:on of what goods and chattels go to 
t he heir. 

Goods and chattels annexed to the freehold go to the heir, and 
not to the executor or administrator; as the glass in a window, 
the doors and locks of a house. O.tJ: Exec. 86. 21 Hen . VII. 26. b. 
4 Co , 63 . b. So the pales, posts, and rails for an enclosure. 12 
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Hen. VII. 26. b. So furnaces, coppers, &c. fixed to the freehold. 
R. 21 Hen. VII. 26. b. R. 20 Hen. VII. 13. b. unless they are 
severed in the life-time of the testator. Semb. 1 Salk. 368. Vide 
Com. Dig. tit. Execution, (C. 4.) tit. Wast, (D. 2.) Salt pans ne
cessary to the use of salt works, and without which they would be 
of no value. 1 H. Black. 259. n. So wainscot fixed to a house. 
4 Co. 64. a. So pictures, glasses, &c. fixed instead of wainscot. 2 
Yern. 508. s~ millstones, &c. fixed to a mill. So a term for 
years to attend the inheritance does not go to the executor, but to 
the heir. R. 2 Ch. Ca. 156. 160. So deer in a park, conies in a 
warren, and doves in a dove-house, go with the inheritance to the 
heir. So, fish in a pond or piscary. Co. Litt. 8. a. R. Owen, 20. 
1 Roll. 916. l. 45. 50. So apples and other fruits growing at the 
death of the ancestor. Off. .Exec. 84•. So roots, &c. within the 
soil. Ib. 89.. So a coat-armour, pennons, tombstone, and monu
ments in a church, in honour of the ancestor. Co. Litt. 18. b. So 
charters, deeds, and evidences of lands, with the chests in which 
they are preserved. See Com: Dig. tit. Biens, (B.) C.:!zarters. 1 
Inst. 18. b. An ancient horn where the tenure is by cornage. 1 
Ye1·n. 27.'3. 

If a nobleman, knight, esquire, &c. be buried in a church, and 
have his coat of arms~ _and pennons with his arms, and such othet• 
ensigns of honour as belong to his degree, set up in the church, 
or if a grave-stone or tomb be laid or made, &c. for a monument 
of him.; in this case, albeit the freehold of the church be in the 
parson, and that these be annexed to the freehold, yet cannot the 
parson, or any, take them, or deface them, but he is liable to an 
:action from the heir, and his heirs, in the honour and memory of 
whose ancestor they were set up. Co. Litt. 18. b. And see 1 
Roll . .db1·. 625. Noy, 104. Godbolt, ~00: - Cro. Jac. 367. 2 Bu!st. 
151. See2 Comm.c.28.jz.4281 429. 

In Scotland, the heir is entitled to all the heritage, and the ex
ecutor to all the moveables of the deceased, with the exception of 
lleiTslzijt moveables. (See that title.) But where the heir and ex
ecutor stand in an equal degree of relationship to . the ancestor, it 
is competent to the heir to insist that the whole estate heritable 
and moveable, shall be thrown together, and that he shall be en
titled to his share of the whole equally with the executor. This 
is a privilege which it is obvious will be used only, where the 
moveables greatly exceed the heritage in value. 

In the division of the rents of land betwixt an heir and execu
tor, the lattet· has right to the rent of the lands due at the death 
of the ancestot·, the heir to what was not at that time due, and a 
rule has been adopted for regulating what part of the rents shall 
be considered as . due or not. The terms of Whitsunday and Mar
tinmas are received as the legal terms by which those interests are 
regulated, whatever the conventional terms of payment may be. 
If, therefore, the landlord has survived Whitsunday, his executor 
has right to half of that year's rent; and if he survived 1\fartin
mas, the executor has a right to the whole of that year's rent. 
:But where the lands have been in possession of the proprietort 
whateYer has been sown by the proprietor must be reaped by the 
executor. See Belt's Scotch La~v Diet. 

1 
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III. 4. It is clear, that the heir may bring any real action droitu~ 
rat, in right of his anc@stor, but cannot regularly bring any personal 
action, because he has nothing to do with the assets or personal 
-contracts of his ancestor. Co1• Litt. 164. If an erroneous judg
ment be given against the ancestor, by which he loseth the lands, 
the heit· may bring a writ of error. 1 Roll . .llbr. 7 47. Dye1·, 90. 
Godb. 337. And if one hath lands on the part of his mother, and 
loseth by erroneous judgment, and dies, the heir of the part of the 
mother shall have the writ of error. 1 Leon. 261. 2 Sid. 56. So 
the youngei' son, when entitl,ed to the land by the custom of bo
roug·h-eng·lish, shall bring the writ of error, and not the heir at 
common Jaw, for this remedy descends with the land. Owen, 68 . 
1 Leon. 261. 4 Leon. 5. and see Bridgm. 71. So if there be an 
erroneous judgment against tenant in tail female, the issue female , 
and not the son, shall bring a writ of error. Dye1·, 90. 1 Leon. 
261. 1 Roll . .llbr. 7 47. See further, Dye1·, 89. Cro. Eliz. 469. 
3 Lev. 36. and tit. Error I. 1. 

If J. S. binds himself and his heirs, in a bond, and thereupon 
judgment is obtained against J. S. and J. S. makes his will, and 
his heir at law executm·, and dies, leaving lands which descended 
to his heir, yet he shall not have a writ of error as heir, for he is 
not privy to ·the judgment; and when an extent is made upon him, 
it is as tertenant; but after the lands are taken in execution, he may 
have a writ of error. Because he is prejudiced by the judgment, , 
and by the reversal will receive benefit. Sty. 38, 39. 

The heir at law may, in b'ight of his ancestor, maintain an action 
®f debt for rent reserved on a lease, made by his ancestor, (accrued 
after the death of the ancestor,) for the rent is part of the lands, 
and incident to the reversion; but for ·arreat·s of rent incuned in 
the life-time of the ancestor, neither the heir, nor the executo1·. 
eould, by the common law, maintain an action; for as to the heir, 
t hey were considered as part of the personal estate, and as to the 
executor, he could not rept·esent his testator as to any contracts 
r elating to the freehold and inheritance. 11 Hen. VI. 15. 19 Hen. 
VI1 41., Co. Litt. 162. a. But now, by stat. 32 Hen. VIII. cajt. 
37. an executor may maintain an action of debt fol' such arrears; 
for which, see tit. Debt. 

Where the ancestor binds himself, and his heirs, in an obliga
t ioi'i, the obligee may sue the heir, or executor, or the administra
tor of the executor, at his election, and may have execution of the 
land descended to the heir; for the common law having allowed 
the ~ action of debt against the heir, he could have no benefit by the 
action, unless he were permitted to have execution of the lands 
which descended to the heir. Plowd. 44 1. 3 Co. 12. a. Cro . Jac. 
450. l .lind. 7. 

But the body of the hei1· is protected, for it would be most un
reasonable to subject the heir to the payment of his ancestor's 
debts, any farther than to the value of the assets descended. Dyer, 
8 1. j1l. 62. 207. ftl. 15. Moor, ftl. 203. Co. Litt. 103. 290. 

By the common law, if the heir before an action bmught against 
him had aliened the assets, the obligee was without any remedy ; 
but if he only aliehed, pending· the writ, the lands, which he had 
by descent at the t~me of the original purchased, had !Jeen li?blt"~ 
~'o. Litt. ! 02. 
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In consequence of this doctrine, that the lien shall have relation 
to the time of the original purchased, it hath been adjudged, that 
if there had been two creditors to J. S. whose heir is bound, viz. 
A. and B. and A. files an original in C. B. and hath judgment there
on, T1·in. Term, 2 Jac. II. by default, and thereupon a general 
elegit issues against ail the lands of the heir, aHd a moiety thereof 
is delivered to A. B. on a bill filed in B. R. 1 & 2 Jac. II. has a sfte
cial judgm_ent against the assets confessed by the heir, Trin. Term, 
3 Jac. II. though B.'s judgment be subsequent to A.'s, yet it ap
pearing that his bill or original was filed before A.'s, the judgment 
shall have relation thereto, therefore he must be first satisfied. 
Cart!z. 245. 

So it seems in the above case, that though A.'s judgment had 
been on an original actually filed before B.'s, that B. must have 
been preferred, because his judgment was general against the heir, 
and the execution a general and common execution by elegit, and 
not against the assets only by way of extent; therefore such age
neral judgment will not operate by way of relation to the original, 
b'ut binds only, as in common cases, from the time of the judg

·ment given. Carth. 246. Per Cur. 
. But now, in relief of creditors against the alienation of lands 
descended, &c. it is enacted by stat. 3 & 4 liV. 0' M. c. 14. " that 
in all cases where any heir at law shall be liable to pay the debt of 
his ancestor, in regard of any lands, tenements or hereditaments 
descending to him, and shall sell, alien, or make over the same, 
before any action brought or process sued out against him; that 
such heir at law shall be answerable for such debt or debts, in an 
action or actions of debt to the value of the said land so by him 
sold, aliened, or made over; in which cases all creditors shall be 

.preferred, as in actions against executors and administrators; and 
such execution shall be taken out upon any judgment or judgments 
so obtained against such heir to the value of the said land, as if 
the same were his own proper debt or debts ; saving that ·the 
lands, tenements, and hereditaments bona .fide aliened before th0 
action brought, shall not be liable to such execution.'' 

But it is by the act provided, " that where any action of debt 
l1pon any specialty is brought against any heil', he may plead riens 
jze1· descent, at the time of the orig-inal writ brought, , or the bill 
filed against him. And the plaintiff in such action may reply, 
that he had lands, tenements or hereditaments from his ancestor 
bifo1·e the original writ broug!Jt, o1· the biltfiled,· and if, upon issue 
joined thereupon, it be found fot· the plaintiff, the jury shall inquire 
of the value of the lands, tenements, or hereditaments so descend
ed, and thereupon judgment shall be given, and execution shall be 
awarded as aforesaid; but if judgment be given ag·ainst such heir 
by · confession of the action, without confessing the assets descend· 
ed, oe upon demurrer, or nihil dicit, it shall be for the debt and 
damages, without any writ to inquire of the lands, tenements, or 
hereditaments so descended." 

Before this act, if the ancestor had devised away the lands, a 
creditor hy specialty had no remedy either ag·ainst the heir or de~ 
viscc . Ab1·. Eq. 149. To provide again st which mischief, it is by 
t he same statute enacted, " that all wills and testaments, limita
tions, dispositions or appointments, of or concerning any manors, 
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messuages, lands, tenements, or hereditaments; or of any rent, 
profit, term, or charge out of the same, whereof any person or 
persons at the time of his, her, or their decease, shall be seised 
in fee•simple, possession, reversion oi· remainder, or have power 
to dispose of the same by his, het·, or their last wills or testa
ments, shall be deemed and taken (only as against such credit01• 
fir creditors as aforesaid, his, he1·, and their heirs, successors, ex~ 
ecutors, administrators and assigns, and every of them) to be fraud
ulent, and clearly, absolutely, and utterly void, frustrate, and of 
none effect; (any preten~e, colour, feigned or presumed consider
ation, or any other matter or thing to the contra1·y notwithstand• 
in g.") 

And that such creditors may be enabled to recover their debts9 
it is further enacted, " that in the cases before mentioned, every 
.such creditor may maintain an action -of debt upo,n such bonds and 
specialtie s, against the heiTs at law of such obligors, and such de
visees jomtly, by virtue of this act, and such devisees shall be lia
ble and chargeable for a false plea, in the same mannei· as any 
heirs should have been for false plea, Ol' for not confessing the 
lands or tenements to him descended." 

It is, however, by this act further provided, " that where there 
is any limitation or appointment, devise oi· disposition of any lands; 
&c. for the raising or payment of any real or just debt, oi· any 
pmtion or sum of money, for any child, other than the heir at law; 
according to or in pursuance of any marriage contract, or agree• 
ment in writing bona fide made, before such marriage, the same 
shall be in full force, and the lands, &c. shall he holden and en~ 
joyed by such persons, and thei1· heirs, executors, administrators 
and assigns, for whom the said limitation, &c. was made, and by 
their trustees and thei1· heirs, executors, administrators and as
signs, for such e~tate or interest, as shall be so limited, &c. until 
suclil debt or debts, portion or portions, shall be raised, paid and 
satisfied." , 

And it is further enacted, "that all and every devisee and de vi~ 
sees, made liable by that act, shall be liable and chargeable in the 
same mann~r as the heir at law, by force of the aot, notwithstand• 
ing the lands, tenements, and hereditaments to him or them de: .. 
vised, shall be aliened before the action brought." 

In the construction of this statute it hath been holden, that though 
a man is prevented thereby from defeating his creditors by will; 
that yet any settlement or disposition he shall make in his life-time 
of his lands, whether voluntary or not, •viii be good against bond 
ereditors; for that was not provided against by the statute, which 
only tbok care to secure such creditors from any imposition, which 
might be supposed in a man's last sickness; btlt if he gave away 
his estate in his life-time, this prevented !he desoent of so much to 
the heir, consequently took away their remedy against him, who , 
was only liable in respect of the lands descended; and as a bond is 
no lien whatsoever on , lands ion the hands of the obligor, much less 
can it be so, when they are given away to a stranger. Eq. Ab. 149. 
See tit. Fraud II. 

As to the manner of ftleading and reftlying under this statute ; 
see Carth. 35. 5 Mod. 122. _ 

It seems that neither before nor since t{lis statute, thP. e':l:ecttr.1'r 
Vox,. III }}. 1>~ 
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or administrato1· of the heir are liable ; for the fzeraon of the ht?ir is 
not chargeable, but with respect to t_he land: and if, before the 
Statute, the heir had aliened before actiOn brought, he should not be 
charged for the profits he received; wh~ch is evident from t ,e 
pLea of riens jze1· descent the day of the wnt put·chased ; much less 
could hi:s executor, nor can he yet, unless some statute make him 
so ; for an executor is but in nature of a trustee for the personalty, 
and not at all privy to the inheritance. Trin. 32 Car. II. in C. B. 
3 New .!lbr. 28. 

By 4 7 Geo. III. .~t. 2. c. 7 4. reciting, that it is expedient that the 
payment of the debts of persons in trade should be more effectually 
hecurcd; it is enacted, that when any person being at the time of his 
death a trader, within the meaning of the bankrupt laws, shall die, 
seised of or entitled to any estate or interest in lands, &c. or other 
real estate, which he shall not by will charge with payment of debts, 
and which would have been assets for payment of debts due on 
any specialty in which heirs were bound, the same shall be asse,_s, 
to be administered in equity, for payment of all the debts of such 
persons, as well debts due on simple contract as on specialty: and 
that the heir or devisee of such debtot' shall be liable to all the 
same suits in equity at the suit of any creditor, whether by simple 
contract or specialty, as they were heretofore liable to, at the suit 
of creditors by specialty, in which the heirs were bound; provided 
that in admi)listration of assets, by courts of equity, under this act, 
all creditors by specialty, in which the heirs were bound, shall be 
paid their full debts before creditors by simple contract or by 
specialty, jn which heir~ are not bound. 

This act does not affect the Irish acts, 33 Geo. II. c. 14, re· 
specting bankers. 

If there be judgment in debt agains.t two, and one dies, a scire 
facias lies against the other alone, reciting the death, and he cannot 
plead that the fteh· of him who is dead has assets by descent, and 
demand judgment if he ought to be charged alone: for, at common 
law, the charge upon a judgment, being jlersonal, survived, and the 
statute of Westm. 2. that gives the elegit, does not take away the 
remedy of the plaintiff at common la~u, therefore the party may 
take out his execution which way he pleases; for the words of the 
statute are sit in electione : but if he should, after the allowance of 
the writ, and revival of the judgment, take out an elegit to charge 
the land, the party may have remedy by suggestion, ot· else by audita 
querela. 1 Lev. 30. Raym. 26. I Keb. 92. 

As to a sequestration, a.nd to show that a decree shall have the 
same auth01·ity to bind the personal assets, as a judgment at law, 
and therefore shall go jwri jwssu to be paid off and discharged. 
Vide I Vern. 143. 3 Le1J. 355 . 2 Vern. 37. 88 1 89. and this Diet. tit. 
Executor V. 6. 

III. 5. "\Vhet·e the ancestor binds himself and his heirs, all his 
lands of freehold, and which descend in fee-simjzle, are assets by 
descent, and shall be liable, as far as they extend, to answer the 
ancestor's obligations. See Bro. tit. Assets, Fit. tit. Assets, l 
Roll . ./J.br. 269. tit. Assets. A reversion aftel' a lease for years 
made by the ancestor is present ass.ets, so that tbe heir cannot plead 
riens per descent in delay of execution of the rent and reversion; 
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though the plaintiff cannot have benefit of the re\·ersion till the 
lease be determined. 1 Salk. 354, 355. 7 Mod. 42. 2 Mod. 50, 51 . 
Hern'& Plead. 320. , ' 

So a re11ersion expectant upon the determination of an estat" for 
life is quasi assets, and ought to be pleaded specially by the i1eir, 
and the plaintiff in such case may take judgment of it cum accide1·it. 
Cart h. 129. But a 1'e7Jersion in fee expectant upon an estate-tail is 
not assets, because it lies in the will of the tenant in tail to dock 
and bar it at his .pleasure. 6 Co. 58. 1 Roll. Abr. 269. 

If A. hath issue B. and C. and conveys lands to the use of him
self for life, the remainder to B. in tail male, the remainder to his 
own right heirs, and A. dies, and the reversion descends to his son, 
who dies without issue, so that the tail is spent, and C. enters, these 
Janus shall be assets to answer the debt of his father. Ca1'th . 127. 
3 Le11. 286. 3 Mod. 223. -s. C. · 

The lands (as hath been observed) must descend to the heir ; 
and therefore it was formerly held, that if he took by jz.urchase, as if 
the testator devised them to him, paying so much, or if he devised 
lands to one of the two, and his heirs at law jointly, that those 
lands were not assets; but if he devised one part to A. another 
to B, and another to his heir at law, this third part was assets. 
Cro. Eliz. 431. 2 Mod. 286. 

By the statute of frauds and perjuries, (29 Ca1'. II. c.· 3.) it is en
acted. that if lands come to the heir by reason of a ~pecial occupancy, 
they shall be chargeable in his hands as assets by descent, as in 
eases of lands in fee-simple; and in case there be no special occu
pant th~reof, it shall go to the executors or administrators of thlil 
party that had the estate thereof by virtue of the grant, and shall 
be assets in their hands. Also by the said statute, § 10, II. where 
lands are settled in trust, and deScend in fee to the heit· of cestuy 
que trust; the same shall be assets in the same .manner as lands 
in possession, but he shall not by reason of any plea or other mato 
ter be, chargeable to pay the condemnation out of his own estate. 
See 2 Vern. 248. and this Diet. tit. Fraud. 

An equity of redemption of an inheritance is assets, for the heir 
having a right in equity, that ought in equity to satisfy a bond debt. 
4 Chane. Cas. 148. Tenant in tail suffers a recovery to let in ~ 
mortgage of 500 years, then limits the land to the old uses, and 
makes his will, and devises all his lands fm· the payment of his 
debts ; the redemption was limited to him, his heirs and assigns ; 
and the court thought that the equity of redemption of this mort~ 
gage, should be assets to satisfy creditors, or a subsequent gt·antee 
of an annuity. Preccd. Chane . .'>9. A Tigltt without any estate in pos· 
session, revers~on or remaindct·, is not assets till it be recovered 
and reduced into possession. 6 Co. 58. 1 

-- For more learning on this subject, see 14 Vin. Abr. and 2 JVe1cr 
Abr. t~t. Heir; and this Diet. tit. Assets. 

HEIRESS, The female heir to a man, having an estate of inherit~ 
ance in lands; and where there are several joint heirs, they arc 
called Coheit·s or Cohei1'esses. See tit. Parcene?'EJ . As to stealinr; 
an heiress, and marrying het• against her will, see Forcible Ma1'
riage. 

HEIR LOOME, From the Sax. heir, i. e. lueres, and leome, 
membrum.] Comprehends divers implements of household, such 
as the first best bed an<l other t)lings, ·which by the custom of 
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some countries have belonged to a house for certain descents, and
·ilre never inventoried after the decease of the owner as chattels, 
nor do they go to the executor, but accrue to the heir -with the 
·house itself by custom, and not by the common law: these are not 
devisable by t estament_; for the law prefers the custom before a de-. 
'Vise, which takes not effect till after the death of the testator, and 
then they are vested in the heir lJy the custom. Co . Litt. 18. 185. 
But sale in a ma.n's life-time might make it otherwise. The an. 
cient jewels of the crown are heir-looms, and shall descend to the 
next successor; and are not devisable by will. l In.Yt. I IH. Anri 
/lei1·-tooms ih general are said to extend to all large hou~ehold im
plements not easily moved. See Sjulman. 
· It. is said, that the word by time hath attained .a more general. 
signification than at first it did bear, comprehending all imple. 
ments of household, as tables, presses, cupboards, bedsteads, wain. 
:scot; arid ' such like: which, by the custom of some countries, 
have belonged to a house during certain descents, as before men, 
tioned. · 

Per Holt, Ch. J. goads in gross cannot be an heir.Ioom, but they 
must be things fi·xed to the freehold, as old benches, tables, &c. 12 
/}fod. 5191 520. Also on thissubject,vide 12 Co. 104, 105. Cerven'll 
case, and ante, tit. Heir III. 3. 

HEIRSHIP MOVEABLES, In the law of Scotland are defined 
robe the moveaples which the law withholds fmm the executors; 
<>r next of kin, and gives to the heir that he may not succeed to a 
house and land, completely dismantled. They consist of the best 
of every thing, as the Scotcll act, 147 4, c. 54. expresses it; mean• 
ing furniture, horses, cows, oxen, farming utensils, &c. but not in. 
eluding fungibles. (See that tit.) \iVhere ai·ticles go in pairs or 
dozens, it is the best pair OI' do~en, &c. Under this are comprf· 
l1ended the family seal of arms, and the ornament of the seat In 
the church. · . · 

Heirship moveables at·e due only to the heir of a baron, O_f of a 
burgess. In this sense a person infift in lands, or even in annual 
Tent out of hinds, is held a baron: the burgess must be al'l actual 
trading burgess in a royal borough. The heir of line is the only 
heir who ha~ a right to claim heir_ship moveables, and of this right 
he cannot be deprived by will , or death-bed deed. Where there are 
heirs portioners the eldest heir portionet· alone is entitled. Bell's 
Scotch Law Diet. 

1 
' HELSING, A prass coin among the 8axon8, equivalent to our· 
halfpenny. 

HELM, Thatch or straw. Co7vel. Sometimes called halm. 
,Helm ir;; also ' a Saxon word signifying a co·uering [ol' the lzead in 
war. A-lso, q1at part of a coat- of arms, which bears the c1·est. The 
steerage, or rudder in a ship, or other vessel. 

HELOWE-VV ALL, The ltfli-·wall or end wall, that covers and 
defends . the i·est of th.e building. ·From Saxon helan, to cover or 
heal; whence a thatcher, slater or tiler, who covers the roof of a 
}1ol.1se is in the western parts called a l!eltie1·. Paroch. Antiq. ft. 573.·· 
See Kc~ne&1s Gtossar.y. 

HEMP AND FLAX. By stat. 33 Hm. VIII. c. 1(. none may 
.water hem;h or jl"ax in any river, running water, stream, broo'k, 01' 

·~<?!r~on ponc11 where beast~ ar.e used to be watered, but only iQ-
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their several ponds, &c. for that purpose, on pain of 20s. By stat. 
15 Car. II. c. 15. any persons may in any place or corporate town 
privileged, or unprivileged, set up manufactures of hemp ot· flax; and 
persons coming from abt·oad, using the trade of hemft orjlax dt·ess
ing, and of making thread, weaving cloth made of kemft or flax, 
or making tapestry h.mgings, twine or nets for fishery, cordageJ. 
&c. after three years, shall have the privileges of natural born 

·subjects. 
See 4 Geo. III. c. 26. (a temporary act, continued by subsequent 

acts, the last 48 Geo. III. c. 23.) for granting a bounty on the im
portation of hemp and rough and undressed flax from the British co
lonies in America. See also 23 Ceo. III. c. 77. (last continued-by 
48 Geo. Ill. c. 23.) for the encouragement of the manufactme of 
flax and cotton in Guat Britain. See also the Irish act, 3 Geo. III. 
c. 12. (last continued by 46 Geo. Ill. c. 29.) for encouraging the 
flaxen and hempen manufacture in Ireland. 

The tithe of hemp and flax is by stat. 11 & 12 Wm. III. c. 16. 
ascertained at Ss. an acre. Fot· penalties on workmen embezzl-ing 
it, see stats . I Ann. st. 2. c. 18. § I. Against frauds in manufac
tures of hemp, flax, &c. stat. 2'2 Geo. II . c. 27. 

HENCHMAN, Qui equo innititur betlicoso, from the German 
hengst, a war.horse.J With us it signifies one who runs on foot, _ 
attending upon a person of honour or worship. See stats. 3 Edw. 
IV. c. 5. 24 Hen. VIII. c. 14. It is written henxman. Stat. 6 
Hen. VIII. c. I. 

HENEDPENNY, A customary payment of money instead of 
hens at christmas: from the Saxon hen, gaLlina, and j1enning, denarius. 
Monast. 2 tom. 327. 827. Du Fnsne thinks it may be !tenpenny, 
gallinagium, or a composition for eggs. But possibly it is misprint
ed henedftenny for heved-fteny, or hmd.-fteny. Co~vf'll, edit. 1727. 

RENEW ARD, A duty to the king in Cambridgeshire. Domes.· 
day. ' 

HENGHEN, Saxon hongen.J A prison, gaol, qr house of co1·~ 
- rection. LL. Hen. I. c. 65. 

HENGWITE, See Hang~vite. 
HEORDFESTE, The same with husfast~e or husfestane, i. e. 

the master of a family; from the Saxon heartlif£st, i. e. fixed to 
the house or heat·th : Leges Canuti, caft. 40. See Hurdere.ferst. 

HEORDPENNY, Olim rome scot and ftostea peterpence, from the 
Saxon hearth, focus, and ju:ning, denaTius. See Peterjzence and 
Romescot. Leges .Edgad Regis, cafl. 5, ajlud Bromjztonum. 

HEPT ARCHY, The kingdom of England was formerly, under 
the Saxons, divided into a heptarchy, consisting of seven independ
ent kingdoms, peopled and governed by different clans and colo· 
nies; these wer~ all reduced into one kingdom by Egbert, king 

, of the West Saxon~$ in the year 827 or 828. Egbert is therefore 
styled the first king of England. See 4 Comm . c. 33. 

HERALD, HERAL T, OR HEROLD, Ita!. heraldo, Fr. herault, 
quasi lterus altus J An officer at arms. VerstegBn thinks it may be 
derived from two Dutch words viz. here, exercitus et healt, jzugil 
magnanimus; as if he should be called the chamjzion of the army; 
And the Romans called heralds,fecialf8. Polljdore, lib. 19. describes
them thus: lwbent insujzer ajljiaTitors ministros, quos heraldo~ 
fli~unt, quorum ftrifectus armorum re~ -vocitatur; hi belli et fu;zcis 
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nuncii; ducibus com~tibusque a rege Jactis insignia aj1tant1 ac eorum 
funem cumnt. The functions of these officers, as now exercised 
with us, is to denounce wat·, proclaim peace, and to be employed 
by the king in mat·tial messages : they are examiners and judges 
of gentlemen's coat of w·nu1, and conservators of genealogies; and 
they marshal the solemnities at the coronations, and funerals of 
princes, and other gt·eat men . 

The three chief heralds are called kings at arms : of which ga1'• 
ter is the principal, instituted by King Henry V. whose office is 
to attend the knigh ts of the gartet' at their solemnities, and to mar· 
shal the funeral s of the nobiiity: and King Ed'tua1·d IV. granted 
t he offtce of king of heralds to one Garter, cum feudis et ftroficuis 
ab antiquo, t;'c. The next is Clarencieux or Clm·entius, ordained 
by Edward IV. who, attaining the dukedom of Clat·ence by the 
death pf George his brother, (whom he beheaded for aspiring to the 
c rown,) made the herald who belonged to that dukedom a king at 
arms, and called him Clarencieux; his proper office is to marshal 
and dispose the funerals of all the lesser nobility, knights and 
esquires, through the realm, on the south side of the Trent. The 
thit·d is Jl/orroy, quasi north roy, whose office and business is the 
same on the north side of Trent, as Clarentius on the south, which 
is intimated by his name, signifying the northern king, or king at 
arms of the north parts. These three officers are distinguished as 
follows, ·viz. Garter Rex Armorum Anglicorum, indefinite; Claren
cieux, Rex A1·morum jiartium Australium; Norroy, Rex Armorum 
partium Borealium. 

Besides the kings at arms, there are six inferiot' hemlds, accord
g to tt1 e ir original, as they were created to attend dukes and 
great lords, in martial expeditions, i. e. York, Lancaster, C!testet-, 
Windsor, Richmond, and Somerset; the four former instituted by 
King Edward III. and the two latter by Edward IV: and Henry 
VIII. To these, upon the coming of King GeoTge to the crownj 
on account of his Hanoverian dominions, a new herald was made, 
called HanoveT H erald; and another styled GlfJuccster, king at 
arms. Anno II Geo. I. And lastly, to the superior and inferiot' 
heralds, are added four others, called marshals, or jlut·suivants at 
arms, who commonly succeed in the places of such he1'o1lds as 
die, or are prefenecl ; and they are blue-mantle, rouge cross, rouge 
dragon and fwrtculli s: all equipped with proper ensigns, badges, 
and distinctions. 

The ancient /w·a!ds have been made a corporation or college 
undet· the mrl manrhal of England, with certain privileges, by the 
kings of this realm: cfJncesserunt, b'c. heraldi armorum, ct omnell 
alii heraldi, jl'rosecutores sive pursuivandi annorum, qui jwo temjtou 
fuerint, in jwrftetuum, sint unum co?·jws corftoratum, in re, facto, et 
nomine; habeantque succe.~:donem jterj1etuam, nee non quoddam sigil
lum commune, b'c. Dat. b'c. Sjtc!m. Glo.~s. Ife?·ald's Court qf 
J-lonour. See tit. llonour-Courts, Court qf Chivalry. 

Fot' the ceremony of makin g· the king of arms, see Dethick'€ 
case. L ey's Refwrts, 24.·8. 

HERBAGE, ltcrbagium.J The green pasture and fruit of the 
eal' th, provided by nature for the bite or food of cattle : it is also 
used for,,a liberty that a pet·son hath to feed his cattle in the ground 
of another person ; or in the forest, &c. C1·omjt. Jw·isd. ~97. 

5 
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He that hath herbage (Jf n forest by patent may have trespass 
for the grass, but not for trees ot· the fruit of them ; and he may 
take beasts damage-feasant, and have quare clausum fTegit, and 
by such grant may enclose the forest. Yet grantee of herbage 
may enclose, and may have action of trespass quare clausum fregit . 
But though he that hath herbage may enclose, yet he that hath 
reasonable herbage cannot. Dyer, 285. and see 2 Roll. Rejz. 356. 

Grantee of herbage of a park cannot dispark it. Godb. 419. 
A lease was made of a manor with all gardens, orchards, yards, 
&c. and with all the profits of a woud, excepting to lessor forty 
acres, to take at his pleasure; jzer Dyer. The wood is not com
prised within the lease, but the lessee shall only have the profits, 
as pannage, herbage, &c. 4 Leon. 8. Sec tit. Tresjlass, Lease, ttc. 

HERBAGIUM ANTERIUS, The first crop of grass or hay, in 
~pposition to after math and second cutting. Paroch. Antiq. jz. 459. 

HERBERY oR HERBURY, An inn. Co7uel. 
HERBENGER oR HARBINGER, From the French lurberger, 

that is, ho.ypitio acciftere.J An officer in the king's house, who goes 
before and allots the noblemen, and those of the house ld, their 
lodgings. Kitch.fol. 176. It is also used for an innkeeper. 

HERBERGAGIUM, Lodgings to receive guests in t11e way of 
· hospitality. Cowel. " 

HERBERGATUS, Spent in an inn. Co7/Jel. 
HERBERGARE, To harbour, to entertain, from he1·ibergum, 

heriberga, Saxon lur:re b~rg, a house of entertainme 1t. Somner's 
Antiq. ft. 248. Hence out· herbinger Ol' ha1·binger, who provides 
harbour or house-room, &c. 

HERCE, HERCIA, A harrow. Fleta, lib. 2. c. 77. It signi
nes also a candlestick set up in churches, made in the form o£ 
a harrow, in which many caudles were placed at the head of a 
ccnotajzh. 

HERCIARE, From the French lzerce1·, to harrow. See 4 Inst. 
fol. ~70 • 

• HERDEWICH, oR HERDEWIC, !terdewycha.J A grange or 
place for cattle and husbandry. Mon. Angl. 3. part. 

HERDvVERCH, HEORDWERCH, Herdsman's work, or cus~ 
tomary labours done by the shepherds, herdsmen, and other infe
rior tenants, at jthe will of their lord. Cowell, edit. 1727. Regist. 
Eccle,q. Christi Cant. MS. 

HEREBANNUM, Sax. here, exercitua, and ban,.edictum, mulcta.] 
A mulct, for not going. armed into the field, when called forth. 
Sjzelm. Under the feudal policy, every free man, was under an 
obligation to serve the state. If, upon being summoned into the 
field, any freeman refused to obey, a full herebannum, i. e. a fine of 
sixty crowns, was to be exacted from him, according to the law of 

. the Pranks. This fine was levied with such rigour that if any 
person was insolvent, he was reduced to servitude, and continued 
in that state until such time as his labour should amount to the 
yaln e of the herebannum. The Empemr Lotharius rendered the 
penally more severe, by confiscating the goods of the persons re
fusing-, and banishing him. Robertson'B Char. V. vol. i. 216,217. 

HEREBOTE, From the Sax. here, and bode, a messenger.] The 
king's edict commanding his subjects into the field; from the 
Saxon he1·e exercitus, and bode, a messenger. Co~vel. 
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HEREDITAMENTS, hlfreditamenta.J All such immoveable 
things, whether corporeal or incorporeal, which a ma'? may have 
to him and his heirs by way of inheritcmce; and which, 1f they 
are not otherwise devised, desceud to him that is next heir, and 
fall not to the executor as chattels do. See stat. 32 Hen. VHI. 
caj!. 2. It is a word of very great extent, comprehending what
ever may be inherited or come to the heir; be it real, personal, 
01' mixed, and though it is not holden, o1· lieth not in tenure. Co. 
Litt . 6 . 16. And by the grant of htreditaments in conveyances, rna~ 

' 1101's, houses, and lands of all sorts, rent, services, advowsons, &c. 
pa ss. Co. Litt. 6. I 6. Ht£reditamentum est omne quod jure h£re
ditario ad h£1·edem tranaeat. 

Hrreditametnta are of ·two kinds, co1jwreal and incorjwreal. Cor
poreal consist of such as aff<"ct the senses; such as may be seen 
and handled by the body: incorporeal are not the object of sen• 
sation; can neither be seen nor handled, are creatures· of the mindt 
and exist only in contemplation. 

Corjwreal Mrf'ditament& consist wholly of substantial and perma
nent objects, all which may be comprehended under the genera} 
denomim1tion of land only. For land, s;;.ys Coke, comprehendeth in its 
legal sigmfication any gronnd, soil, or earth whatsoever, as arable, 
meadows, pastures, w0ods, moors, waters, marshes, furzes, and 
heath. I Inat. 4. It legally includes also all casties, houses, and other 
buildings; for they consist, saith he, of two things; land, which is 
the founclat.ion; and the struaure thereupon : so that if I convey 
the land or ground, the structure or building passeth therewith. 
lt is observable that ~vater is here mentioned as a species of Iandt 
which may seem a kind of solecism; but !>Uch is the language of 
the law: and therefore one cannot bring an actioA to recover pos
session of a pool, or other piece of wate1·, by the name of ~vater 
only ; either by calculating its capacity, as for so many cubical 
yards; or by superficial measure, for twenty acres of water, or by 
gene1·al description, as for a pond, a water-course, or a rivulet: but 
he must bring his action for the land that lies at the bottom, and 
must call it t~venty acres of land co"Veud with water. Brownl. 142. 
For water is a moveable wandering thing, and must of necessity 
continue common by the law of nature: so that there can only be 
a temporary, tt·ansient, usufructuary property therein: wherefore, 
if a body of water runs out of .!i.'s pond into B.'s, .11.- has no right 
to reclaim it. But the land which that water covers is permanent, 
fixed, and immoveable: and therefore in this there may be a cer
tain substantial property, of which the law will take notice, and not 
of the other. 

Land hath also in its legal signification, an indefinite extent, up
wards as well as downwards. Cujus est solum, ejus est usque ad 
talum, is the maxim of the law; upwards, therefore, no man may 
erect any building, or the like, to overhang another's land : and 
downwards, whatever is in a clit·ect line, between the surface of 
any land and the centre of the earth belongs to the owner of the 
surface; as is every day's experience in the mining countries. So 
that the word land includes not only the face of the earth, but every 
thing under it ,or over it. And therefo1·e, if a man grants all his 
lands, he grants thereby all his mines of metal and other fossils, his 
woods, his waters, and his houses, as well as his melds ang meao 
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dows. Not but the particular names of the things are equally sum~ 
cient to ·pass them, except in the instance of water; by a grant of 
which nothing passes but a right of fishing. Co. Litt. 4. Bpt the 
capital distinction is this; that by the name of a castle, messuages, 
toft, croft,. or the like, nothing else ·will pass, except what fall~ 
with the utmost propriety under the term made use of; but by the 
name of land, which is nomen generalissimum, every thing terres
trial will pass. 1 Inst. 4·, 5, 6. By the name of a castle, one or more 
manors may be conveyed; and e conveTso, by the name of a manor, 
a castle may pass. l Inst. 5. 2 Inst. 31. See 2 Comm. 17. 19. 

An incoTjwreal hereditament is a right issuing out of a thing cor~ 
porate, (whether real or personal,) or concerning, or annexed to, 
or exercisable within the same. Co. Litt. 19, 20. It is not th~ 
thing corporate itself, but something collateral thereto; as a rent 
issuing out of lands, &c. or an office belonging to jewels, &c. 
Or, according to logicians, corporeal hereditaments are the;: sub· 
stance which may be always seen, always handled; incorporeal he:' 
l'editaments are but a sort of accidents, which inhere in, and are 
supported by, that substance; and may belong or not belong to it, 
without any visible alteration therein. Their ex.istence is merely 
in idea, and abstract contemplation, though their effects and pro
fits, which are totally distinct, may be frequently objects of our 
bodily senses. 2 Comm. 20. These incorporeal hereditaments 
are stated in the Commentm·ies to be principally of ten so1·ts, Ad
·oowsons, Tithes, Commons, PVays, Offices, Dignities, Franchises, 
Corodies or Pensions, Annuities, and Rents. As to all which, see 
those several titles in this Diet. 

HEREDITARY RIGHT TO THE CROWN, See tit. King. 
HEREDITARY REVENUE OF THE KING, See tit. King. 
HEREF ARE, Saxon.] Profectio militm·is et exfteditio. See Sub-

sidy. A military expedition, a going to warfare. . 
HEREFORD. For enclosing of commons in Herefordsltire, see 

stat.4 Jac. I. c. II. 
HEREGELD, Saxon. · Pecunia seu tributum alendo exercitui 

colla tum. J A tribute or tax levied for the maintenance of an army. 
I-Ieregeld, or He1·ezelcl is also sometimes synonymous with Heriot. 

HERELLUS, A sort of little fish, perhaps minows, or rather 
gudgeons. Cowell, edit. 1727. 
· HEREMITORIUM, A soli~ary place of retirement for hermits. 

J.1£on. Angl. tom. 3. jz. 18. 
• HEREN ACH, An archdeacon. Cowell, edit. 1727. 

HEREMONES, oR HERETEAMS, One who follows an army 
of rebels. Lamb. Leges Inte, caj1. 15. In exe1'Citu ftrtedatorum, 
~c. ft·om here, exercitus, and team, sequela. 

HERESUT A, oR HERES SA, oR HERESSIZ, A hired sol
dier, that departs without license; derived from the Saxon her~ 
exerci(us, and .~lit en, to depart, according to Coke. 4 Inst. f. 128. 

HERESY, h.zresis .J Among protestants, is said to be a fal5e 
opinion repugnant to some point of doctrine clearly revealed in 
scripture, and either absolutely essent.ial to the christian faith, or 
at least of most high importance. 1 Hawk. P. C. c. 2. § I. 

Anciently, under the general name of heresy, there have been 
comprehended three sot;ts of crimes ; l. Ajzostacy, when a christian · 
apostatizes to paganism; 2. Witchcraft; 3. F ormal H eresy, which 

,-OL. III. L I 
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seems to be an apostacy from the established religion; for whkh, 
and the several ways of determining, punishi?g, and the differo 
ence between the civil and imperial laws, pop1sh canons, and the 
laws of England concerning heresy, see a large accotmt in l 
HaLe's Hist. P. C. 383-410. 

It seems difficult precisely to determine what error shall amount · 
to heresy, and what not; but the stat. 1 Eliz. caft. 1. which erect
ed the high commission court, having restrained it to such as are 
either determined by scripture, or by one of the tour first general 
councils, or by some other council, by express words of scrip
ture, or by parliament, with the assent of the convocation; these 
rules are at present generally thought the best directions con
cerning this matter. 2 Hawk. P. C. c. 2. § 2. 

By the common law, one convicted of heresy, and refusing to 
abjure it, or falling into it again after he abjured it, might be -
bumt, by force of the writ de hceretico comburendo, which issued 
out of chancery upon a certificate of such conviction: but he for
feited neither lands nor goods, because the proceedings against 
him were only ftro 8alute animce. Fitz . .N. B. 269. 3 lnst. 43. 
Doct. b' Stud. lib. 2. caft. 29. I Hawk. P. C. c. 2. § IO. 

This writ de hceretico comburendo is thought by some to be as 
ancient as the common law itself. However, it appears from 
thence, that the conviction of heresy by the common law was not 
in any petty ecclesiastical court, but before the archbishop himself 
in a provincial synod; and that the delinquent was delivered over 
to the king to do as he should please with him: so that the crown 
l1ad a control over the spiritual power, and might pardon the co1"' 
viet by issuing no process against him ; the writ de hceretico com
bu?·endo being not a w1·it of comse, but issuing only by the spe· 
cial direction of the king in council. Fitz. N. B. 269. I Hale's 
P. C. 395. 

But in the reign of Henry IV. when the eyes of the christia11 
world began to oe open, and the seeds of the protestant religion, 
(though under the opprobrious name oflollardy,) took root in this 
kingdom, the clergy, taking advantage from the king's dubious 
title, to demand an increase of their own power, obtained an act 
'of parliament, (stat. 2 H en: IV. c. 15.) which sharpened the edge 
of persecution to its utmost keenness. For by that statute the 
tliocesan alone, without the intervention of a synod, might convict 
of heretical tenets ; and unless the convict abjured his opinions, 
or if, after abjuration, he relapsed, the sheriff was bound ex officio, 
if required by the bishop, to commit the unhappy victim to the 
flames, without waiting for the consent of the crown. By stat. 
2 rlen. V. c. 7. lollardy was also made a temporal offence, and in· 
dictable in the king's courts; which did not thereby gain an ex· 
elusive, but only a concurrent jurisdiction, with the bishop's con
sistory. 

Afterwards, when the final reformation of religion began to ad
vance, the power of the ecclesiastics was somewhat nioderated; 
for though what heresy is, was not then precisely defined, yet we 
are told in some points what it is not. The stat. 25 Hen. VIII. c. 
14·. declaring, that offences against the see of Rome are not here
sy; and the OJ"clinary being thereby restrained from proceedi~>g in 
any case upon mere suspicion; that is, unless the party be ac-

1 
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~used by two credible witnesses, or an indictment for heresy be 
first previously found in the king's courts of common law. And 
yet the spirit of persecution was not then abated, but only diverted 
into a lay channel. For in six years afterwards, by stat. 31 Hen. 
VIII. c. 14. the bloody law of the six articles wa-s made, which 
established the six ·m:ost contested points of popery; transubstan
tiation, communion in one kind, the celibacy of the clergy, monas
tic vows, the sacrifice of the mass, ,and auricular confession; 
which points were, " determined and resolved by the most ~odly 
study, pain, and travail of his majesty: for which his most hum
ble and obedient subjects, the lords sfliritual and temporal, and 
the commons, in parliament assembled, did not only render and. 
give unto his highness their most high and hearty thanks," but 
did also enact and declare all oppugners of the first to be heretics, 
and to be burnt with fire; and of the five last to be felons, and to 
suffer death. The same statute established a new and mixed ju
l'isdiction of clergy and laity, for the trial and conviction of here
tics; the !'eigning prince being then equally intent on destroying 
the supremacy of the bishop of Rome, and establishing· aU other 
Romish corruptions of the christian l'eligion. 

It would be unnecessary to perplex this detail w\th the va~ 
rious repeals and revivals of the sanguinary laws in the two succeed
ing reigns; we may therefore proceed directly to the reign of 
Queen Elizabeth; when the reformation was finally estal)Jished . 
By stat. 1 Eliz. c. 1. all former statutes relating to heresy [tre 
repealed, which leaves the jurisdiction of heresy as it stood at 
common law; viz. as to the illfliction of common censu1·es in the 
ecclesiastical courts; and in case of burning th e heretic, in the 
provincial synod only. 5 Rejz. 23. 12 Ur:j1. 56. 92. Si t· !vlatt!zew 
Hale inde ed is of a different opinion, and holds that such power 
:t'esicles in the diocesan also, though he agrees that in eithei· case 
the writ de lueretico comburendo was l1()t demandabl e of common 
right, but grantable,. Dt' otherwise, mel'ely at the king's discretion. 
l Hale's P. C. 405. But the principal point now gained was, that 
by this statute a boundary is for the first time set to what shall 
be accounted heresy; nothing for the future being so to be deter~ 
mined, but only such tenets which have been heretofore so decla
red: 1. By the wor~s of the canonical scriptures; 2. By tl1e first 
four general councils, or such others as !ldve only used the words 
of the holy scriptures; or, 3. Which shall be hereafter so declared 
by the parliament, with the assent of the cle1·gy in convocation. 
Thus was heresy reduced to a greatel' certain ty than before; 
though it might not have been the worse to have defined it in 
terms still more precise and particulat·; as a man continued sti!.l 
liable to be burnt for what perhaps he did not understand to be 
heresy, till the ecclesiastical judge so interpreted the words of the 
<;anoni.cal scriptures. 

For the writ de lueretico combztTendo remained stiH in force, and 
there are instances of its being put in execution upon two ana
baptists in the seventeenth of Elizabeth, and two arians 1 in the 
ninth of James I. But it was tot<tlly abolished, and heresy agaill 
.subjected only to ecclesiastical correction j1ro salute anim<e by 
virtue of stat. 29 Car. II. c. 9. for in one and the same reign our 
lands were delivered from the slavery of military tenures; our 
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bodies from arbitraty imprisonment by the habeas corpus act; and 
our minds from the tyranny of superstitious bigotry, by demolish
ing this last badge of persecution in the English law. 4 Comm. 46 
-49. ' 

The following determinations will further explain the history 
and progress of proceedings in heresy ; and those relative to the 
temporal courts seem to be yet undisputed law, as far as they are 
how applicable. 

By the common law with us, the convocation of the clergy, or 
provincial synod, might, and frequently did, proceed to the sen
tencing of heretics, and, when convicted, left them to the secular 
power, whereupon th<1 writ of h£retico comburendo mightissue, 
Bro. tit. Heresy. 2 Roll. Abr. 226. 

It is also agreed, that every bishop may convict persons of 
heresy within his ow'n diocese, and proceed by church censures 
against those :who shall be convicted; but it is said that no spirit
ual judge, who is not a bishop, hath this power; and it hath been 
questioned, whether a conviction before the ordinary were a suffi
cient foundation whereon to ground the writ de h£retico comburen· 
do, as it is agreed that a conviction before the convocation was. 
:Fitz. N. B. 269. 12 Co, 56, 57. 3 Inst. 40. Gibs. Codex, 401. 
i H'awk. P. C. c. 2. § 4. State Trials, 7JOl. 2. 275. 

It seems agreed that, regularly, the temporal courts have no 
conusance of heresy, either to determine what it is, or to punish 
the heretic as such, but only as a disturber of the public peace;. 
that therefore, if a man be proceeded against as a heretic in the 
spiritual court, ftro salute animv:, and think himself aggrieved, his 
proper remedy is to bring his appeal to a higher ecclesiastical 
court, and not to move for a prohibition, from a temporal one. 27 
Hen. VIII. 14. b. 5 Co. 58. Hob. 236. 

Yet a temporal judge .may incidentally take knowledge whetl1er 
a tenet be heretical or not; as where one was c.ommitted by force 
of stat. 2 Hen. IV. c. 15. for saying, that he was not bound by the 
law of God to pay tithes to the curate; another for saying, that 
though he \vas excommunicated before men, yet he was not so 
before God ; the temporal courts, on a habeas corjlus in the first 
case, and in an action of false imprisonment in the other, adjt\dged 
neither of the points to be heresy within that statute, for the 
king's courts will examine all things which are ordained by statute, 
3 Inst. 42. 1 Roll. Rejl. 110. 2 Bulst. 300. 

In quare imft.edit, if the bishop plead that he refused the clerk 
for heresy, it seems that he must set forth the particular point, 
that it may appear to be heretical to the court wherein the action 
is brought. 5 Co. 58. 1 And. 191. 3 Leon. 199. 3 Lev. 314. 
See tit. Qua1·e Imjzedit. 

HERETABLE, See Heritable. 
HERETIC, luereticus . . One that adheres to and is co'nvicted of 

heresy. · See tit. Heresy. 
HERETICO COMBURENDO. See Heresy. 

1 HERETOCHE, from Sax. here, e:x:ercitus, and togen, ducere.] 
The general of an army ; a leader or commander of military for
ces. LL. Edw Conj. c. 35. Ducange says the lleretocllii were 
the barons of the realm. Leg. Hen. I. Du F1·esne. See tit. 
Peer. 
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HERETOCHIAS, A leader or commander of military forces. 
See at large the name and office in the laws of Edward the Con

fe880r, caft, 35. De Heretochii8. 
HERE TUM, A CO\ll't or yard; perhaps an orchard. Hi8t, 

Dun elm. 
HERGRIPA, Pulling by the hair; from the Sax. h£r, caj1illu81 

and gryftan, cajtere. Leg. Hen. I. caft. 94. ' 
HERIGALDS, A sort of garment. Cowel. 

HERIOT. 

HERIOTUM, Sax. heregeat ; bellicus aj1j1aratus, from he1·e, 
exercitus, an army, and geat, fusus, effusus.J Signified originally 
a tribute given to the lord of a manor, for his bettet· preparation 
for war. By the laws of Canutus, at the death of the great men 
<>f this realm, so many horses and arms were to be paid as they 
were in their respective life-times obliged to keep for the king's 
service. Sjzelm. Sir Edw. Coke makes he1·iot, or he1·egat, (from 
herus, lord,) the lord's beast: and 'tis now taken for the best 
beast, whether it be horse, ox, or cow, that the tenant dies pos
sessed of, due and payable to the lord of the manor : and in some 
manors, the best goods, piece of plate, &c. Kitch. 133. 

There is this difference between heriot and relief; heriot has 
been generally a ftersonal, and relief always a ftredial set·vice. 

It appears not only from Sjzelman's conjectures, but likewise 
from the laws themselves of King Canutus, that the Danes were 
the first inventors of heriots, and that it was a political institution 
of theirs, whereby the Danish tenants were to hold by military 
service, and their arms and horses, at their deaths, to revert to 
the public: by that means putting the whole strength and defence 
of the kingdom into theit· hands; committing only the affait·s of 
agriculture, and the improvement of the nation, to the English, 
though they thereby enjoyed greater freedom and immunities in 
the.it· tenures than the Danish tenants. Sftelm. 287. 

As to the several kinds of heriots, some are due by custom, 
some by tenure, and some by reservation on deeds executed with
in time of memory; those due by custom are the most frequent, 
and arose by the contract or agreement of the lord and tenant, in 
consideration of some benefit or advantage accruing to the tenant; 
and for which a heriot, as the best beast, best piece of household 
furniture, &c. became due and belonged to the lord, either on 
t he death or alienation of the tenant, and which the lord may seize 
either within the manor or without, at his election. Dyer, 199. b. 
Bro. tit. Heriot 2, 3. 

Heriots are therefore now to be considered as usually divided 
into two sorts; heriot-servioe and heriot-custom. The former, be
ing such as are due upon a special reservation in a grant or lease 
of lands, therefo1·e amount to little more than a mere rent. 2 
Saund. 166. The latter arise upon no special reservation whatso
ever, but depend merely upon immemorial usage and custqm. 
Co. Coft. § 24. The latter, of which we are here principally to 
speak, are defined to !Je, "a customary tribute of goods and chat-
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tels, payable to the lord of the fee on the decease of the owner oi 
the land." 2 (.'omm. c. 28. 

Upon the plan of the Danish establishment, already noticed, 
did William the Conqueror fashion his law of reliefs, when he 
ascertained the precise :·elief to be taken of every tenant in chi
valry; and, contrary to the feodal custom, and the usage of his 
owt1 duchy of No1·mandy, required arms and implements of war 
to be paid instead of money. LL. Guit. Conq. c. 22, 23, 24. See 
this Diet. tit. Relirf, T enure II. 5. 

The Danish compulsive heriots, being thus transmuted into 
reliefs, underwent the same several vicissitudes as th; feodal te
nures, and in socage estates do frequently remain, to this day, in 
the shape of a double rent payable at the death of the tenant : t~e 
heriots which now continue among us, and preserve that name, 
seeming rather to be of Saxon parentage, and at first to have been 
merely discretionary. Lambard's Peramb. of Kent, 492. 

These are now for the most part confined to copyhold tenures, 
and are due by custom only, which is the life of all estates by copy, 
and perhaps are the only IO'>tancc where custom has favoured the 
lord. Fol' this payment was originally a voluntary donation or gra
tuitous lega· ·y of the tenant; perhaps in acknowledgment of his 
having been raised a degree above villenage, when all his goods 
and ch<.tttels were quite at the mercy of the lord: and custom, 
which has on the one hand confirmed the tenant's interest, in 
exclusion of the lord's will, has, on the other hand, established 
this di:;cretional pi ece of gratitude into a permanent duty. A 
heriot may also appertain to free land that is held by service and 
suit of court ; in which cas~ it is most commonly a copyhold en
franchised, whereupon the heriot is still due by custom. Bracton 
speaks of heriots as frequently due on the death of both species of 
tenants, which he observes, magis fit de gratia quam de jure; in 
-which Fleta and B1·itton agree: thereby plainly intimating the 
original of this custom to have been merely voluntary, as a legacy 
from the tenant, though now the immemorial usage has establish
ed it as of rigl1t in the lord. Bract. lib. 2. c. 36. § 9. Fleta, lib. 3. 
c. 18. Britton, c. 69. 

This heriot is, as has been said, sometimes the best live beast, 
or averium, which the tenant dies possessed of, which is particu
larly denominated the villein's relief, in the 29th law of King 
William the Conqueror; sometimes the best inanimate good, un~ 
der ·which a jewel or piece of plate may be included : but it is 
always a jlersonal chattel, which immediately, on the death of the 
tenant, who was the owner of it, being ascertained by the option 
of the lord, becomes vested in him as his property ; and is no 
charge upon the lands, but mel'ely on the goods and chattels. Hob. 
60. · The tenant must be the owner of it, or else it cannot oe due; 
and therefore, on the death of a feme covert, no heriot can be 
'taken ; for she can have no owuership in things personal. Keihv. 
84. 4 Leon. 239. In some pbces there is a customary compo
sition in money, as lOs. or 20s. in lieu of a heriot, by which the 
lord and tenant are both bonnd, if it be an indisputable ancient 
custom; but a new composition of this sort, will not bind the re
presentatives of either party; for that amounts to the creation of a 
new custom, which is now impossible. Co. Cojl. § 31. See 2 
Comm. 422-424. c. 23. and this Diet. tit. CojnJhotd. 
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The following extracts will further elucidate this subject : He
Tiot-service is payable on the death of tenant in fee-simjzle; and 
heTiot-cu.stom upon the death of tenant fo1· life. Co. Litt. 185. 

· If a heriot is reserved upon a lease, it i5 heriot -service, and in
cident to the reversion. Lutw. 1366, 1367. For a heriot goes with 
the reversion, as well as rent; and the grantee of . the reversion 
s!1all have it. 2 Saund. 166. 

Where a copyhold is once divided, so as to require several ad
missions, and to entitle the lord to several heriots, &c. these seve
ral he riots will remain payable although the land should afterwards 
be reunited in one person. 6 East's Rejz. 476. 

Althoug·h a heriot reserved upon a lease is called a heriot
service, yet it is not like the case where a man holds land by the 
urvice of jlaying a heriot, &c. because where a heriot is reser
ved on lease, the proper remedy is either a distress, or action of 
covenant grounded on the contract, for the lessor cannot seize, as 
the lord of a manoe may do, the beast of his tenant who holds of 
him by heriot-service. Keilw. 82. 84. See jwst. 

There may be a covenant in leases for lives, &c. to render the 
best beast, or so much money for a he1·iot, at the election of the 
lessor; in which case the lessor must give notice which he will 
a{;cept, before action may be brought for it, or a distress taken 
&c. 2 Lill. Abr. 19. 

For heriot-service, the lord may distrain any beast belonging to 
the tenant on the land: also it has been held, that the lord may 
distrain any man's beasts which are upon the land, and retain them 
until a heriot is satisfied. Co. Litt. 185. Litt. Rejl. 33. Cro. 
Car·. 260. And if the tenant deviseth away all his goods, &c. yet 
the lord shall have his heriot on the death of the tenant. Stat. 13 
Eliz . caft. 5. 

vVhen a heriot is to be paid by a certain life-holder of his owa 
goods, an assignee is not liable to pay the he1·iot; his goods not 
being the goods of such life. Cro. Car. 313. 2 Nels. 932. If 
the lord purchase part of the tenancy, heriot-service is extin
guished; but it is not so of heriot-custom. 8 Rejz. 105. 

It hath been solemn ly adjudged, that for a /m·iot-service, or for 
a /ze1·iot reserved by way of tenure, the lord may either seize or 
distrain; for when the tenant agrees that the lord shall on his death 
have the best beast, &c. the lord hath his election which beast 
he will take, and by seizing thereof reduces that to his posses 
sion, wherein he bad a property at the deata of the tenant, with
out the concuning act of any other person; and it is not like the 
case where the lessor reset·ves 20s. or a robe; for there the lesse e 
has his election which he will pay, and being to do the first act 
the lord cannot seize, but must distrain. Plow. 96. adjudged 
Cro. Eliz. 589. 

So it hath been ruled, that for a he1·iot-custom or service the l{)rd 
may seize as well in the manot· as out; but if he distrain, it must 
be in the mal'lot'. See I Salk. 356. I Show. 81. S. P. 3 Mod. 
231. But it is now stated as positive law, that for heriot-custorr., 
which Coke says, Co. Cofl. § 25. lies only in jlrender, and not in 
render, the lord may seize the identical thing itself, but cannot 
distrain any other chattel for it. Cro. Eliz. 590. Cro. Car. 260. 
3 Comm. 15. c, 1. And this is confirmed by the fo !!owing author
ities. 
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For heriot-custom, the lord is to seize, not distJ;ain; and he may' 
seize the best beast, &c. though out of the manor, or in the king's 
highway, because he claims it as his ftrojur goods, by the death of 
the tenant, which he may seize in any jdace where he finds it. 
Kitch. 267. 2 Inst. 132. 2 Nels. Abr. 931. Plowd. 96. Keilw. 
82. 84. 1 Salk. 356. Bro. tit. Heriot, 2, 3 . 

And it is said, that this liberty must be understood to be an
nexed to ancient tenures, on which the lords had many privi
leges, and not to be extended to those which are created within 
time of memory, upon particular reservations. See 1 Show. 81. 
3 Mod. 231. 

It seems that a custom for the homage jmy to assess a compen
sation in lieu of heriot, to be paid by an incoming copyholder on 
surrender or alienation, is not good. 1 Bos. t:t Pull. 282. 

HERISCHILD, Military service, or knight's fee; from the 
Sax. hFre, an at·my, and scyld, scutum. Co~uel. 

HERISCINDIUM, A division of household goods; non toties 
fieri jliacet herescindia mecum, i. e. I am not pleased so often to 
divide my goods. Blount. 

HERISLIT, Laying down of arms; from the Sax. here, exer
citus, and stitan, scissu1·a. Blount. See Sj1elm. 

HERISTALL, A castle; from the Sax. here, an army, and 
stall, 8tatio. Blount, Sftelm. 

HERITABLE (and MOVEABLE) RIGHTS. The natmal divi
sion of things is into corporeal and incorporeal, moveable and im·· 
moveable: the first including things corporeal and the objects of 
touch, the latter things incorporeal, as rights of property, suc
cession, &c. In the Scotch law, these distinctions are lost i~:~ those 
of heritable and moveable, drawn more from the rights of the heir 
and executor, than from the nature of the things themselves: in 
this view, all rights to land, or whatever is connected with land, 
as mills, fishings, tithes, &c. are heritable. And whatever moves 
itself or can be moved, and is not united to land, is moveable. 
These general rules are subject to exception and modification. 
The distinction, in the lllw of England, is between real and jler
sonal property; real property answering nearly to the heritable 
rights in Scotland, and personal property to the moveable rights. 

HERITABLE BOND. A bond in Scotland for money, joined 
with a conveyance of land or heritage, to be held by the creditor 
in security for the debt. See Mo1·tgage. 

HERJT ABLE JURISDICTIONS. Grants of criminal juris
diction heretofot·e bestowed on great families in Scotland, with a 
view to the more easy administration of justice. These, with other 
powers possessed by landed proprietors, were abolished by the 
effect of stat. 20 Geo. II. c. 50. and see 20 Geo. II. c. 43. and Dal
rymj1le on F eud8, 292. 

HERMAPHRODITE, he?·majlhroditus.] A person that is both 
man and woman. Lit. Diet . And as hennajzh1·odites partake of 
both sexes, they may give or grant lands, or inherit as heirs to 
any, and shall take according to the prevailing sex. Co. Litt. 
2. 7. See tit. Heir, Descent, Grant, t!tc. 

HERMER, Among the Saxons, was a great lord; from the 
/S'ax. hera, i. e. major, and 11uere, dominus . 
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HERMINUS, mus jzonticus.J A mouse, of whose skins we have 
e1·mine. See Fur. 

HERMIT AGE, hemlitagium.J The habitation of a hermit, a 
solitary place. Mon. Angl. 2 jm1·. fol. 339. b. 

HERMITORIUM, The chapel or place of prayer, belonging 
to a hermitage. Co,uell. 

HERNESCUS, A heron. Cowell. 
HERNESSUM, Tackle or furniture of a ship. Pl. Parl. 22 

Ed7u. I. It is also called /zernasium, from 'the Teuton. harnas, En~ 
glis!t harness, and signified any sort of furniture of a house, im~ 
plements of trade, or rigging of a ship. Cowelt. 
\: HEROUDES, Heralds. Knighton, fl. 257!. 

HERRINGS. It is unlawful to buy and sell herrings at sea, 
before the fishermen come into the haven, and the cable of the 
ship be drawn to the land. Stat. 31 Edw. III. stat. 2. No her?·ings 
shall be sold in any vessel, but where the barrel contains 32 gal~ 
Ions, and half barrel and firkin accordingly ; and they must be 
well packed, of one time's packing and salting·, and be as good in 
the middle as at the ends, on pain of forfeiting 3s .. 4d. a barrel , 
&c. Stat. 22 Edw. IV. cajz. 2. The vessels for !ierrings are to be 
marked with t.he quantity, and place where packed; and packers 
are to be appointed Rnd sworn in all fishing ports, &c. under the 
penalty of 100/. Stat. 15 Car. II. caj1. 16. See tit. Fish, Naviga · 
t ion Act. · 

HERRING . SILVER, Seems to be a composition in money, 
for the custom of paying such a number of /zer1·ings, for the pro· 
vision of a religious house. Plac. TTin. T. 18 Ed'll.!. I. 

HERSHIP, The illegally driving off cattle from the grounds of 
the proprietor. Scotch Diet. 

HESIA, an easement. C/zart. Antiq~ 
HESTA oR HESTHA, a co!Tuption of the Latin hecla .] A 

l_ittle loaf of bread. Domesday. Cowell, edit. 1727 . . See Rusca. 
HESTCORN, Perhaps vowed or devoted corn. See Mon .· 

Angl. tr;m. 2. jz. 367. 
HESTA, A capon or young cockerel. Domesday. 
HEUVELBORTH, from tl1e Sax. heaif, i.e. dimidium, and borghl 

debitor -vel fidejussor.] A surety for debt; quia qui jidejubet, debi -
torem se quodammodo constituit. Du F1·esne. · 

HEXAM oR HEXHAM, AN D HEXAMSHIRE) Anciently Ha
gustald, was a county of itself, and likewise a .bishopric, endowed 
with great privileges; but by the stat. 14 Eliz. c. 13. it is enact~ 
ed, that the franchise of Hexham and Hex!wmshire, shall be within, 
an~ accounted part of, the county of Northumberland, saving to the 
bailiffs return of writs, &c. 4 Inst. 22. 

HEYBOTE, See Haybote. . 
HEYLOED, Seems to signify a customary load o1· burden laid 

upon the inferior tenants for mending Ol' repairing the heys or 
hedges. CMveLl. 

fiEYMECTUS, A net fo.r catching conies; a hay net. Placit. 
temj1. Ed~1.1. III. Co~uell. 

HIBERNAGIUM, See Ibernagium. 
HIDAGE, !Jidagizpn.J An extraordinary tax formerly payable 

to the king for every lzidr: of land. Bract. lib. 2. caj1. 6. This tax~ 
tation was levied not only in money, but provision of armour, &c. 

VoL. III. M m 
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And when the Danes landed at Sand<tuich, in the year 994, King 
Etltelred taxed all his lands by hides, so that every 310 hides found 
one ship furnished ; and every 8 hides found one jack and one sad
cUe, to at·m for the defence of the kingdom, &c. Sometimes the 
word ltidage was used for the being quit ot that tax, which was 
also called lzidegild, and interpreted fr~m the Saxon, a price or 
ransmil paid to saye one's skin or hide from beati~g. Sax. Diet. 
See tit. Taxes. 

HIDEGILD, Vide Hidgild. 
HIDES, Sec Leather and Skins. 
HIDE AND GAIN, Did anciently signify arable land. Co. Litt. 

85 . b. F~r of old, to gain the land was as much as to till it. See 
Gainage. 

HlDELANDS, Sax. !zydelands.] Terrte ad hydam seu tectum 
jwrtinentes. 

HIDE OF LAND, Sax. hyde lands, from hyden, tegere.] A plough· 
land, (see Plow-land.) Jn an old manusuipt, it is said to be 120 
acres. Bede calls itfamiliam, and says it is as much as will main
tain a family, others call it mansum, manentem, casatam, caruca· 
tam, sulling!zam, b'c. Crompton, in his Jurisdict. fa. 222. says, ·a 
hide of land contains one hundred acres, and eight hides make a 
knight's fee. Henry Hunting. Hist. lib. 6. fol. 206. b. But Sir Ed· 
ward Coke holds, that a knight's fee, a hide or plough-land, a yard· 
land, or an oxgang of land, do not contain any certain number of 
acres. Co. Litt. fol. 69. The distribution of England by hides of 
land is very ancient ; for there is mention of them in the laws of 
King Ina, cap. 14. Spelm. And see Camd. Brie. 

HIDEL, A place of protection or sanctuary. See stat. 1 Hen. 
VII. c. 6. Cowell, edit. 172T. 

HIDGILD, HIDEGILD, in LL. Canuti R. Sometim€s writ· 
ten hinegild and hudegeld; from the Sax. hide, i. e. t-he skin; and 
geld, pretium. J The price by which a villein or servant redeemed 
his skin from being whipped in such trespasses as anciently incur· 
red that t:orporal punishment. Cowell. See Fleta, lib. 1. c. 47. 
§ 20. 

HIER LOOM, See Heir Loome. 
HIGH T~REASON, See Treason. 

HIGHWAY. 

VrA REfHA.] A public passage .for the king'!? people; for which 
reason it is called the king's highway. 

Under this title ·are comprehended bridges repaired by the pa· 
rish or township. As to county bridges, see this Diet. tit. 
Bridges. 

The law relating to turnpike roads, as well as that concerning 
highways, being, in a great ~easure, regulated Ly statutes, the pro· 
visions of which are in some degree implicated with, and frequeht· 
ly refer to each other, the whol€ is here digested and abridged ac· 
cording to the following divisions: 

I. Of the various Sorts of Highways, b'c. 
II. Of the Right to, the claiming, and changing and enlm·ging of 

Highways. 
HI. Of Repairs, at Common Law. 
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IV. 'Of .Nuisances, at Common Law, in Highways. 
V. Of Proceedings relative to rejwiring Highways, .Nuisances 

in them, t!tc. 

VI. Regulations oj SC(AB)) HTIGHWAYS ~by statute. 
( Ul\NPIK.E ROADS 5 

I. It seems, that anciently there were. but four highways in . En~ 
Kland, which were free and common to all the king's subjects, and 
through which they might pass without any toll, unless there was 
a particulat· consideration for it; all others, which we have at this 
day, are supposed to have been made through the grounds of pri
vate persons, on writs of ad quod damnum, t!tc. which being an in
jury to the owner of the soil, it is said that they may prescribe for 
toll without any special consideration. 3 New Ab1·. 54. l Mod. 
~31. 2 Mod. 143. 

There are (says Lord Coke) three kinds of ways: I. A footway, 
called in Latin iter; ~- A pack and prime way, which is both a 
horse and footway, called in Latin actus; 3. A cartway, called in 
Latin -via or aditus, which contains the other two, and also a cart
way, and is called -via. regia, if it be common to · all men ; and 
r.ommunis strata, if it belong only to some town or private person. 
Co. Litt. 55. a. 

But, notwithstanding these distinctions, it seems, that any of the 
said ways which is common to all the kir.1g·'s subjects, whether it 
lead directly to a market town, or only from towri to town, may 
properly be called a highway; that any such cartway may be called 
the. king·'s highway; that a river common to all men may also be 
ulled a highway; and that nuisances in any of the said ways 
are punishable by indictment, otherwise they would not be punish
ed at all; for they are not actionable unless they cause a sj1ecial 
damage to some fzarticular jurson; because, if such action would 
lie, a multiplicity of suits would ensue. ::lee 2 Term Reft.-But it 
seems, that a way to a parish church, or to the common fields of 
a town, or to a village, which terminate there, may be called a 
private way, because it belongs, not to all the king's subjects, but 
only to the particular inhabitants of such parish, house or village , 
each of which, as it seems, may have an action for a nuisance 
therein. PaLm. 389. C1·o. Eliz. 63. 664. 1 Vent. 189. 208. 3 
Keb. 28. Co. Litt. 56. 6 Mod. 255~ 1 Hawk. P. C. c. 76. § I. 

A street built upon a person's own ground is a dedication of the 
highway so far only as the public has occasion for it, -viz. for a 
right of passage ; not as to the absolute possession of the soil . 
Stra. 1004. 

If passengers have used time out of mind, when the roads are 
bad, to go by outlets on the land adjoining to a highway in an open 
field, such outlets are parcel ofthe highway ; and therefore if they 
are sown with corn, and the tract founderous, the king's subjects 
may go upon the corn. 1 Roll. Abr. 390. Cro. Car. 366. S. C. 
1 Hawk. P. C. c. 76.§ 2. Butitis nota good justification in tresflass 
that the defendant has a specific right of way over .the plaintiff's 
land, Qnd that he had gone upon the adjoining land, because the 

, way was impassable by being overflowed by a river. Taylor v. Wllite• 
head, Doug. 745-749. 

Though every highway is said to be the king's, yet this must be 
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understood so as that in evel'y highway the king and his subjects 
may pass and repass at their pleasure. But the freehold, and all 
the profits, as trees, &c. belong to the lord of the soil, or to the 
owner of the lands on both sides of the way. Also the lord or 
owner of the soil shall have an action of trespass for digging the 
ground. But the lord of a rape, within which there are ten hun
dreds, may prescribe to have all the trees growing within a high• 
way within this rape, though the manor or soil adjoining belongs 
to another ; for usage to take the tt·ees is a good mark of owner
ship. l Roll. Abr. 392. 1 Bro~vnl. 42. Keilw. 141. 

II. A man may have a way either by prescription or grant, by 
reservation, by implication, or by owelty of partition, and shall not 
in a cur' c/audend' be obliged to show which way he claims it; 
but it will be sufficient for him to allege debet et 80let, b'c. but in 
a bat· or replication, he must show his title precisely. I Vent. 274. 
2 Lev. 148. 3 Keb. 528-531. But he who prescribes for a way, 
must show in certain whether it is a foot, horse, or a cart way. 
Yelv. 163. 

But it seems that if a man hath a way for carriages from D. to 
Blackacre, over my close, -and after he purchases land adjoining to 
Blackacre, he cannot use the said way with carriages to the land 
adjoining, for then it may be very prejudicial to my close; but it 
seems, if I will help myself, I must show the special matter, and 
that he used it for the land adjoining. 1 Roll. Abr. 391. 

A way must not be claimed as appendant or appurtenant to a 
house, because it is only an easement, and no i.nterest. Yelv. I 59. 
But it may be quasi appendant thereto, and as such pass by grant 
thereof. C1·o. Jac. 190. · _ 

A man may prescribe for a way from his house through a cer
tain close, &c. to church, though he himself has lands next ad· 
joining to his said house, through which of necessity he must first 
pass ; for the general prescription shall be applied only to the 
lands of others. Palm. 387, 388. 2 Roll. Reft. 397. 

An ancient highway cannot be changed without an inquisition 
found on a writ of ad quod damnum, that such. change will be BO pre
judice to the public ; and it is said, that if one change a highway 
without such authority, he may stop the new way whenever he 
lJleases: neither can the king's subjects, in an action brought against 
them for going over such new way, justify generally, as in acommon 
highway, but oug!tt to 8how sjzecially, by 1vay of excuse, how the 
old way ~vas obstTucted, and a new one 8et out ; neither are the in
habitants bound to keep watch in such new way, ot· repait· it, or to 
make amends for a robbery committed in it. Cro. Car. 266. Vaugh. 
341. Yelv. 141. 1 Bu1·r. 465. 1 Hawk. P. C. c. 76. § 3. 

But it hath been holden, that if a water, which bath been an 
ancient hig·hway, by degrees changes its course, and goes over 
different ground from that whereon it used to run, yet the high· 
way continues in the new channel in the same manner as in the 
old. 22 .!iss. 93. 1 Roll. Abr. 390. 

An owner of Janel, over which there is an open road may enclose 
it by his own authority, but he is bound to leave sufficient space 
and room for the road, and he is obliged to repair it till he throws 
up the enclosure. But if /ze alter or change the road by the legal 
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course of a \v)'it of ad quod damnum, he is not obliged to repair the 
new road, unless the jury impose such a condition on him : for 
otherwise it stands just as it did before, even though it was at 
first open and should be directed by the jury to be enclosed. And 
a private act of parliament for enclosing lands which vests power 
in commissioners to set out new roads by theit· award, is equally 
strong as to these consequences as a writ of ad quod damnum. 
See 1 Burr. 45 6. 

As to the regulation by statute, see ftost, VI. (A) 9. 

III. Of common right, the general charge of repairiHg highways 
lies on the occupiers of lands in the parish wherein they lie ; but 
i t is said that the tenants of the lands adjoining are bound to scour 
their ditches. 1 Roll . .libr. 39. 1VlaTch, 26. 1 Vent. 90. 183. 8 
Hen. VII. 5. 

If a parish is part in one county, and part in another, and the 
highways in one county at·e out of repair, the whole parish sha.U 
contribut€ to the repair : but there may be an agreement be~ 
tween the inhabitants, that the one shall repair one part, and the 
other the other ; and such agreement is good between themselves, 
and for breach, the one may have an action upon the case against 
the other ; but in indictment they shall take no advantage of ,these 
agreements, for as to the king they are equally liable. l Mod. 112. 
l Vent. 256. 3 Keb. 301. 

A highway lying within a parish, the ~hole parish is of com· 
mon right bound to repair it: except it appears that it ought . to be 
repaired by ~orne particular person either ratione tenune, or by 
presuiption. l Vmt. J 83. Sty. 163. 

If a parish lie in two distinct counties, an indictment may be 
hroug·ht against that part of the parish in which the ruinous road 
lies. 4 Burr. 2511. But it must a.ppear upon the face of the in· 
dictment by what right the charge is laid upon the particular divi
sion of any parish, whic)'l is in one county only. 5 Bun·. 2700-
;2702. As that they have repaired tim~ out of mind. .llndT. 276 • 
. &rd<tv. 259. and see 2 Term Ref!. 513. 

_But though the pat·ish be obliged of common right to repair 
the highways in it, yet it is certain, that particu!al' persons may be 
bound to repair the highway, by reason of enclosure or prescrip
tion; as where the owner of lands not enc.losed next adjoining to 
the highway, encloses his lands on both sides of it ; in which case 
he is bound to make a pet-feet good way, and shall not be excused 
by making it good as it was before the enclospre, if it were then any 
way defective, because, by the enclosure, he takes from the people 
the liberty of g·oing over the lands adjoining to the common tra.ck . 
1 Roll • .lib1·. 390. Oro. Car. 366. 1 Sid. 464. · 

Also it is said, that if one enclose land on one side, which hath 
anciently been enclosed on the other side, he ought to repair aU 
the way ; but that if there be no such ancient enclosure on the 
other side, he ought to repair but half the way. l Sid. 464. 

Therefore if there be an old hedge time cut of mind belonging 
to A. on 'the one side of the way, anc! B. having land lying on the 
other side , makes a new hedge, there B. shall be charged with. 
t he whole repair. 1 Sid. 464. 2 Keb. 665. 2 Saund. 157. But if 
.11. makes a hedge on the Qne side. of the way, and B . on the o~her, 
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they shall be chargeable by moieties. 1 Sid. 464. 2 Keb. 665. But 
it seems clear, that wherever a person makes himself liable to 
repair a highway by reason of enclosure, that by throwing of it 
open again, he thereby frees himself from the burthen of any fu
tut·e reparation. 2 Saund. 160. See ante, II. 

In a writ of ad quod damnum, and inquisition found thereupon, 
after the person hath once made the road, (and N. B. it is not 
nece~>sary the whole new road should go through his own soil,) 
the parishioners ought to keep it in repair: because being dischar
ged from repairing the old road, no new burthen is laid upon them; 
their labour is only transferred ft·om one place to another. But if 
the new road lies in another parish, the person who sued out the 
writ, and his heirs, ought to ke ep it in repair, because the inhabit
ants of the other parish gaining no benefit from the old road be
ing taken away, it would be imposing a new charge upon them, 
for which they enjoyed no compensation. 3 .lltk. 772. 

Particulat· persons may be bound to repair a highway, by pre
scription, or in respect of enclosure of the land wherein the road 
lies ; and it is said, that a corporation aggregate may be charged 
by a general prescription, that it ought and hath used to do it, 
without showing any consideration in respect whereof they had 
used to do it, because such a corporation never dies, neither is it 
any plea, that they have done it out of charity ; but it is said, that 
such a general prescription is not sufficient to charge a pt·ivate 
person, because no man is bound to do a thing which his ancestors 
nave done, unless it be for some special reason ; as having lands 
descended to him holden by such service, &c. but it seems, that an 
indictment charging a tenant of lands in fee with having used of 
right to repair such a way ratione tenura: te1-ra: su«, without add
ing that his ancestors, or those whose estates he hath, have so 
clone, is sufficient, for it is implied. 27 .Ass. 8. 27 Edw. IV. 38. 
Bro. Prescription, 49. 70. Keilw. 52. a. Latch. 206. 1 Hawk. 
P. C. c. 76. § 5-8. 

And it seems certain in all those cases, whether a private person 
be bound to repai1· a highway by enclosure or prescription, that the 
parish cannot take advantage of it on the general issue, but must 
plead it sfucially; that therefore, if to an indictment against the 
parish for not repairing a highway, they plead not guilty, this shall 
be intended only that the ways are in rejwi1·, but does not go to the 
right of reparation. I Mod. 112. 3 Keb. 301. I Vent. 256. 

At common law it is said, that all the county ought to make 
good the reparations of a highway, where no particular persons 
are bound to do it ; by reason the whole county have their ease 
and passage by the said way. Co. Rejz. 13. By the ancient com· 
mon law, villages are to repair their highways, and may be pu
nished for their decay; and if any do injure or straighten the high· 
way, he is punishable in the king's bench, or before justices of 
the peace · in the court-leet, &c. 27 .!iss. 63. CTomjz. Jurisd. 76. 
See jwst, V. 

As to jzrivate ways.-If one grants a way, and· afterwards digs 
trenches in it to my hindrance, I may fill them up again. But 
if a way which a man has, becomes not passable, or becomes very 
bad, by the owner of the land tearing it up with his carts, so that 
the same be filled with water, yet he who has the way cannot dig 
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the ground to let out the water, for he has no interest in thf\ soil. 
Godb. 52, 53. But in such case he may bring his action against 
the owner of the land for spoiling the way, or fterhafts he may go 
out of the way, upon the land of the wrongdoer, as near to the 
bad way as he can. But where a private way is spoiled by those 
who have a right to pass thereon, and not through the default of the 
owner of the land, . it seems that they who have the use and benefit 
of the way ought to repair it, and not the owner of the soil, unless 
he is bound thereto by custom or special agreement. 2 Burr. 382. 

In an action on the case for not repairing a private road leading 
through the defendant's close, it is sufficient to allege that the de
fendant, as occujlier of the close, is bound to ·repair. 3 Te1·m Rep.· 
7 66. 

For further matter, as to repairs of highways, see ftost, VI. 
( A) 2, 3. 6. 

IV. It is clearly agreed to be a nuisance to dig a ditch, 'Or make 
a hedge across the highway, or to erect a new gate, or to lay logs 
of timber in it, or generally to do any other act which will render it 
less commodious. Kitch. 34. 1 Hawk. P. C. c. 76. § 48 . Also 
it is a nuisance for an heir, (and for which he may be indicted, to 
continue an encroachment, or other nuisance to a highway begun 
by his ancestor, because such continuance thereof amounts, in the 
j udgment of law, to a new nuisance. I Hawk. P. C. c. 76. § 61. 
Also it is agreed, that it is no excuse for him who lays log·s in the 
highway, that he laid them only here and there, so that the 
people might have a passage through them by windings and 
turnings. 2 Roll. Abr. 137. 1 Hawk. P. C. c. 76. § 49. 

It is a nuisance to suffer the highway to be incommoded by 
reason of the foulness, &c. of the adjoining ditches,' or by boughs 
of trees hanging over it, &c. And it is said that the <>wner of 
land next adjoining to the highway, ought of common right to 
scour his ditches ; b.ut that the owner of land next adjoining to 
such land, is not bound by the common law so to do without" a 
special prescription ; also it is said, that the owner of trees hang
ing over a highway, to the annoyance of travellers, is bound by 
the common law to lop them ; and it is clear that any ~other· per· 
son may lop them, so far as to avoid the nuisance. 8 Hen. VII. :j. a. 
Kitch. 34. Dalt. cajz. 26. l Hawk. P. C. c. 76. § 52. 

But it is no nuisance for an inhabitant of a town to unlade billets, 
&c. in the street before his house, by reason of the necessity of 
the case, unless he suffer t-hem to continue there an unreasonable 
time. 2 Roll. Abr. 137. 265. 

Any one may justify pulling down or otherwise destroying a 
common nuisance, as a new gate or house erected in a highway ; 
and it hath been holden, that there is no need, in pleading such 
j ustification, to shew that as little damage was done as might be. 
2 Roll. Abr. 144. Cro. Car. 184. 1 Jones, 221. 2 Salk. 458. 

Though all nuisances are punishable by indictment with fine 
and imprisonment, it is said that one convicted of a nuisance to 
t he highway, may be commanded by the judgment to remove it at 
his own costs, &c. 2 Roll . .libr. 84. 1 Hawk. P. C. c. 75. § 14. 
See 2 Stra. 686. 

A gate erected in a highway is 11. common nuisance, because it 
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interrupts the people in that free and open passage, which they be~ 
fore enjoyed and were lawfully entitled to ; but where such a. 
gate has continued ti1t7-~ out of mind, it shall be intended that it 
was set up at first by consent, on a composition with the owner of 
the land on the laying out of the road, in which case the people 
had never any right to a freer passage than what they still enjoy. 1 
Hawk. P. C. c. 75. § 9. If one has a jwivate. 'luay without a gate, 
and a gate is hung up, an action on the case lies, for the party 
hath not his way as he had before. Litt. R~jz. 267. 

See further, as to nuisances in highways, fto~~t, V. and of their 
punishment by statute, ftoBt, VI. (A) 4. , 

V. As to tl1e general doctrine, with resfuct to indictments, &c. 
upon this subject, Mr. Serjeant Hawkins has laid down the following 
rules: 

First, That it is safe in every such indictment to show both the 
jzlace from which, and also the jzlace to wllich, the way supposed 
to be out of repair doth lead; yet exceptions, for want of such cer
tainty, have sometimes been disallowed. (See 4 Burr. ~091. Lucas, 
3!13.) However it seems certain, that .there is no necessity to 
show that a highway leads to a market-town, because every high
way leads from town to town. 1 Ha,wk. P. C. c. 76. § 86. 

An indictment against the parish of B. for not repait·ing a road 
leading j1·om .11. to B. is excl usiye of B. and therefore bad; and it 
i s not aided by a subsequent allegation that a certain jzart of the 
same highway , situate in B. is in decay, &c. 3 Term Rejz. 513. 
See 1 H. B lack. Rejt . 35 1. t hat in Jzleading a public highway it is 
not necessary to slate any ter mini. So in an indictment for a nui
sance in a highway, it is not necessary to mention the termini. Stra. 
44: . 

2clly. That it is necessary in every such indictment expressly to 
show in what jzlace the nuisance complained of was done; for which 
cause an indictment for stoppin g a way at D,, leading from D. to 
C. is not good; for it is 1m possible t hat a way leading from D. 
should be in D ., and no other place is alleged. 1 Hawk. P. C. c. 
76. § 87. 

So also in a presentment, the highway must be alleged to lie in 
the parish, otherwise the parish is not bound to t•epair. Co7ujz. Ill. 
Stm. 181. But if there be two vills in a parish, it is not neces· 
sary, in an indictment for a nuisance, to show in which vii! the 
nuisance lies. Say . 119 . 

3dly. That every such indictment ought also certainly to show 
to what ftart of the highway th e nuisance did extend, as by showing 
how many feet in length, and how many feet in breadth it con
tained ; or otherwise the defendant will neither know of the cer
tt~inty of the charge, against ·which he is to make his defence, 
neither will the court be able, from the record, to judge of the 
greatness of the offence, in order to assess a fine answerable there
unto; and upon this ground it hath been adjudged, that an indict
ment for stopping a certain part of the king's highway at](. is bad 
for the uncertainty thereof. Also it hath been resolved, that the 
place wherein such a nuisance is alleged, is not sufficiently ascer
tained in such an indictment, by showing that it contained so rn<my 
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feet in length, and so many in breadth, by estimation. 1 Ha~vk. P. C. 
~. 76. § 88. 

An indictment for a nuisance in laying soil in a highway is not 
bad for want of the length and bt·eadth of the nuisance being set 
out. Say. 98. Nor for a nuisance in dig·ging two gt·ips or ditches 
in a common footway. Say. 197. Nor for a nuisance, that a cer
tain highway and bridge are in a ruinous condition. Say. 301. 

4thly. That every such indictment must sbow, that the way 
wherein a nuisance is alleged, is a common ldg!t~vay; for whicl 
cause it hath been resolved, that an indictment for a nuisance to a 
horseway, without adding that it was a highway, is bad; and upon 
the same ground it seemeth also, that an indictment for a nuisance 
to a common footway to the church of D . for all the parishioner•s 
of D. is not good; yet it seems, that if those last words, viz.fo;· 
all the fzarisldoners of D. had been omitted, such an indictment 
:might be maintained. See 1 Ha~uk. P. C. c. 76. § 89. 

5thly. That it is not safe in an indictment against a common 
person for not repairing a highway, which he ought to have done 
~n respect of the tenure of certain lands, barely to say that he was 
bound to repair it 1·atione tenurl£ tez-rcr:, without adding sui?. Also 
it is said, that in an indictment against a bishop, &c. fot· not re
pairing a highway, in respect to certain lands, it ought to be 
shown in what capacity he ought to repair it, because otherwise it 
cannot be known in what capacity the pt·ocess is to be awarc1ed 
against him. 1 Hawk. P. C. c. 76. § 90. 

If a man be chat·ged to repair ratione tenurl£, he may throw it 
upon the parish by the general issue. St1·a. 184. And it hath 
been held upon consideration, that ratione tenurtZ is sufficient with
out sua1. Stra. 187. .Ha1ukins positively states that the defendant 
ought not to plead quod non debuit reftarare, without showing· who 
ought. Hawk. P. C. c. 76. § 94. cites l Sid. 140. Carth. 213. 11 
.illod. 273. 12 Mod. 13. 

6thly. That in every such indictn;ent the fact alleged against 
the defendant must be expressed In such flrofter terms, that it 
may clearly appear to the court to have been a nuisance ; and for 
this cause it hath been resolved, that a presentment for diverting 
a highway is not good, because a highway cannot be diverted, but 
must always continue in the same place where it was, howsoever it 
be obstructed, and a new way made in an<Dther place. See I 
Hawk. P. C. c. 76. § 9l. 

It hath been resolved, that an indictment against a man for stDp~ 
ping a highway in his own land, is good, without laying the of~ 
fence clone vi et armis. Also it is said, that a presentment that 
a highway in such a place is decayed by the clefalilt of the inha
bitants of su!:h a town, is good, without naming any person in cer
tainty. But it hath been adjudged, that an indictment against par
ticular persons must specially charge them every one; for which 
i t hath been resolved, that an indictment against several for not re
pairing their streets, that they, et eoz·um uterque, did not repair 

them, is not good. See 1 Ha~vk. P. C. c. 76. § 92. 
Upon an indictment for not repairing a hig·hway, if the d~fend

ant produces a certificate before trial, that the way is repaired, he 
shall be admitted to a fine: but after verdict, the certificate is too 
late, for then he must have a constat to the sheriff, who ought ta 

VoL. III. N n 
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return that the way is repaired, because the verdict, which 
is a record, must be answered by a record. Raym. 215. And 
where the defendants, indicted for not repairing a common 
footway, confessed the indictment, and submitted to a fine ; it was 
held, that the matter was not ended by their being fined; but that 
writs of distringas shall be awarded in infinitum, till the court of 
B. R. is certified that the way is repaired, as it was when it was 
at best; but the defendants are not bound to put it in better repair 
than it has been time out of mind. 1 Salk. 358. 6 Mod. 163. If 
a defendant hath made a highway as good as it is capable of being 
made, it was said, in an extraordinary case, this shall not discharge 
l1im on an information against him, though it may be a mitigation 
of his fine. 3 Salk. 183. Also it is no excuse for the inhabitants 
of a parish indicted at common law, for not repairing the high
ways, that they have done the work required by statute ; for the 
statutes are made in aid of the common law; and when the statute 
work. is not sufficient, rates and assessments are to be made. Dalt. 
c. 26. 

It is said, that if the right or title to repair such ways come in 
question, upon suggestion and affidavit made thereof, a certiorari 
may be had to remove the indictment into B. R. 

A person may be indicted for not repairing a house standing 
upon a highway, which is ruinous, and like to fall down, to the 
danger of travellers, whatever be his tenure, which in such case 
is not material. I Salk. 357. 

If there be a common footway through a close by prescription, 
and the owner of the close ploughs up the way, and sows it, and 
lays thorns at the side of it, passengers may go over another foot
way, in the same close, 'vithout being trespassers. Yelv. 142. 
And if a high'luay is not sufficient, any passenger may break down 
t he enclosme of it, and go over the land, and justify it till a suffi
cient way is made. 3 Salk. 182. 

Erecting a gate cross a high'lvay, though not locked, but opening 
and shutt·ing at pleasure, is esteemed a nuisance; fot· it is not so 
free and easy a passage, as if there had been no gate : and the 
usual way of redressing nuisances of this kind is by indictment; 
but every person may remove the nuisance by cutting or throw
ing it down, if there be occasion so to do; and it hath been held, 
that though there are many gates across highways, they must be 
anciently, set up and it shall be intended by license from the 
king upon the writ of ad quod damnum. Cro. Cm·. 184. See ante, IV. 

VI. In Scotland, by the acts 1669, c. 16. 1670, c. 9. 1686, c. 8. 
justices of peace are empowered to regulate highways, bridges, 
and ferries : they may call out tenants, cotters, and servants six 
days in the year to work on the highways, and they may assess the 
county, not exc~eding lOs. for every 100/. of valued rent. By the 
last of these acts, the commissioners of supply were joined with 
the justices: and by stat. II Geo. Ill. c. 53. two general meet
ings shall be held annually of the justices and commissioners on 
the business of the highways: the first on the day when the com
missioners are directed to meet for assessing the Janel tax, and the 
second on the day when the freeholders assemble at their Michael
mas head court. 
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The system of statute law in England shall be considered under 
the following divisions: · 

(A) OF HIGHWAYS. 

1. The Statute Duty . 
2. Assessment of Rates and other Funds for t!te Repair of 

· Highways. 
3. Of the Ajljwintment of the Surveyor , and his Duty. 
4. Of Nuisances by Statute. 
5. Tlze Number of Ho1·ses in Carriages. 
6. Of tzresenting Highways . 
7. Of levying Assessments, P enalties, and ForfeitU?·es; and 

other general Provisions to enfor ce the Execution of the 
Act. 

8. Of Defendants in Actions on the S tatutes. 
9 . Of changing and enlarging Highways . 

l. By stat. 13 G eo. III. c. 78. § 34. which repeals and consoli
dates the provisions of all former statutes on this subject, occu
piers of SOl. a year, keeping a team of three horses, shall send 
t he same and two men to do statute duty for six days in the year. 
And so for another, six days in every year for <wery further SOl. 
a year. So also every person who shall occupy SOl. in any other 
parish than where he resides. Every person ,occupying SOl. a 
year, but not k eeping a team, shall send a team ; a person not keep
ing a team, but occupying under SOl. a year, either where he does 
or does not reside,, to pay the surveyor, in lieu of duty, for every 
20s. a year, I d. for every day's duty. A person keeping a team, 
and not occupying 30!. a year, shall only send one man with the 
team. 

Lands suffered to lie fresh, neither occupied or let, are liabl e 
to the performance of the duty; to be satisfied by their owners. 
Palm. 389. 

The livings of the clergy are liable as other estates. Wats . 40 . 
2 Inst. 784. 

vVhoever shall keep a cart and horse, and not a team, shall 
send the same and one labourer, or pay the composition, at the 
option of the surveyor. A person keeping a coac;:h or carriage, 
and no team, and not occupying SOl. a year, shall pay Is. a day for 
e ach horse, or the composition beforementioned, at the option of 
the surveyor. If the carriages required are not necessary, the 
owner shall send tht·ee men, or pay 4s. 6d. The labourers shall 
f urnish themselves with propet• instrum'ents for the statute labour ; 
and shall, with the teams, &c. work eight hours a day. If per
sons do not send a sufficient labouret· besides the drivet·, ot· if the 
l about·ers disobey the surveyor, he may discharge them, and re 
cover the forfeiture against the master, as he might in case non e 
h ad been sent at all. § 3S. 

A stand-cart and one horse to be reckoned half a team; a cart 
a.nd two hor·ses as two-thirds. And if the duty requit·e it, the sur
veyor may order it to be performed with a wagon. § 36. 

T he surveyor shall give four days ' notice to the occupiers, &c. 
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of the statute duty required, and the days when. (See Ld. Raym. 
858.) Persons making default in sending the teaT? and .men, to 
forfeit IOs.-in sending cart, horse, and man, 3s.-m sendmg,cart, 
horse, and two men, 5s.-in sending a labourer, Is. 6d.-Thefor
feitures to be applied to the highways; the surveyor to be im
partial. § 37. 

The statute -duty may be compounded for, as the justices shall 
direct. § 33.-And see 34 Geo. III. c. 7 4. § 2, 3, 4. and 44 Geo. 
III. c. 52. § 2. as to the assessment and amount of such composi
tion. 

Justices may exempt poor persons from payment of the rates, 
and may direct team-duty to be performed in kind-and order 
labourers to perform six days' statute duty, on payment of the 
usual wages. 34 Geo. III. c. 74. § s, 6. 

Justices of cities, corporations, &c. are to execute this act 
within their jurisdictions. I3 Geo. III. c. 78. §54. 

If a necessity should arise in any particular place the justices 
may supersede the liberty of compounding, and order the statute 
duty to be performed in kind ; and lots shall be drawn which of 
the inhabitants shall so perform it. § 39. 

The justices may mitigate the composition, where part of the 
land occupied lies in another parish. § 40. 

Sect. 4I. settles the manner in which the surveyors shall give ~ 
notice of the time and place for compounding, and how such com· 
positions shall be paid. 

Where a draught or plou gh is kept, and no carriage, Is. shall be 
paid for every horse or pair of oxen. § 42. 

The inhabitants may appoint three separate months in the year 
for seed-time, hay, and corn-harvest, in which no statute duty shall 
be performed. § 43. 

The stat. I3 Geo. III. c. 84. § 58. empowers the justices in spe· 
cial sessions, to apply the funds of turnpike roads in aid of the sta· 
tute duty on highways. 

By stat. 30 Geo. II. c. 25. § 23. persons serving in the militia 
are exemp~ed from statute duty during their service. 

The performance of this statute duty is no answer to aJl in· 
dictment for not repairing. Dalt. c. 26. 

The inhabitants of a parish into which a road is turned by turn
pike trustees are not bound to d9 statute work thereon. 1 Black. 
603. 

2. The sessions may order a rate not exceeding 6d. in the 
pound, to -defray the expenses of procuring materials, &c. for the 
repairs. Stat. I3 Geo.III. c. 78. § 30. 

If the funds are exhausted, and they and the Jabour appointed 
by the act, are insufficient to keep the highways in sufficient rc· 
pait·, the sessions may cause an equal assessment for that pur· 
pose, provided the said rate of 6d. and this assessmen~ do not ex· 
ceecl 9d. jw· pound. § 45, 46. 

Feoffees or trustees of lands granted for the repair of high· 
ways, shall let them to the best advantage, and the sessions may 
inquire into the management thereof. § 52. 

3. Of the ajlftointment of the 8ur-ueyor . By the said stat. 13 
Geo. III. c. 78. § 1. the officers and parishioners shall assemble 
yearly on 22d of Sejztembe1·, at 11 in the mornin~, when the ma· 
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~<wity shall make a list ~f ten parishioners, each possessing a real 
estate of lOl. a year, or renting 30!. or worth lOOt. personally. If 
a sufficient number of this description cannot be found, the defi
ciency shall be supplied by the most able inhabitants. Within 
three days after, the constable shall send a copy of the list to the 
justice of the division, and the original list to the special sessions 
aftet· Michaelmas session; and give notice to the persons namecl, 
to appear at the session and accept the office of surveyor, (if ap
pointed,) or show cause to the contrary. The justices, at such 
special sessions, shall appoint one, two, or more surveyors from 
the said list,_ preferring such as are qualified, which shall be 'noti
fied to the persons chosen, who shall be surveyors fQt' the next 
year. If any named in the list refuse to serve, they shall forfeit 
5l. And the justices may appoint inhabitants of the county living 
within three miles of the parish, who, on refusal, shall forfeit 50s. 
A surveyor serving one year, shall be exempt for the three fol
!owing. If no list is returned, or the person appointed ' refuses to 
serve, two justices at special session may appoint a surveyor, with 
a salary to be paid ft·om the forfeitures., but not to exceed one 
eighth of the 6d. rate. The justices may order the collector to 
J>eturn an account of the said assessment. Officers neglecting 
their duty to forfeit 40s. 

It seems that the presence of the parish officers is not absolute
ly essential to the legality of the meeting, provided it is in other 
:respects fair and regular. 4. Burr. 2454. More surveyors than 
one are comprehended under, and understood by, the word sur7!ey~ 
or in this act. See sect. 5. of the act. If the list has been im· 
~roperly pr()cut·ed, the justices may reject it. 4 _Burr. 2454. 

The magistrates are not bound to appoint surveyors out of the 
lists returned, if in their opinion the persons named are not qua
lified; but they may appoint other persons of the parish who are 
~ualified. 7 Te1'1n Reft. K. B. 169. If they omit to appoint at 
the fit·stspecial sessions, they are bound to appoint at a subsequent 
special sessions. 4 East's Rep. 142. 

- Where a surveyor with a salary is appointed, the justices shall also 
appoint an assistant, who shall forfeit 50s. on refusal to serve, and 
another be appointed, liable al~o to 50s. for refusing ; and they may 
then appoint one with a salary. An assistant serving one year 
shall not be appointed again for three years, without his own 
consent. 13 Geo. III. c. 78. § 2. 

The surveyor shall give security by bond, if requit·ecL § 3. 
By § 5. it is provided, that two parts in three of the parishion· 

ers assembled, may recommend a surveyor, with a salary, to the 
justices; and if the surveyor dies or becomes incapable, during the 
interval of the sessions, two justices may appoint a person to of~ 
ficiate until the session. 

The salaries of surveyors in cities, &c. must be approved br 
two thirds of the parishioners. § 54. · 

As to the suTveyor's duty. By § 4. of the same act, the assist~ 
ant shall obey the s.ul'veyor, and account to him fot· money received, 
under forfeiture of double the amount ; and fo:· any neglect he 
shall forfeit not more than 5!. nor less than 40s. at the discretion 
of the justices. The surveyor is to draw on the a~si.stant fo;: s ~:ms 
of 40s . or upwa,rds. 
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Surveyors shall view the highways, and give notice to remove 
obstructions or encroachments by hedges, &c. and if not remedied 
within twenty days, the surveyor may do it at the charge of the 
party offending, who shall also forfeit 1d. per foot. § 12. and see 
ftost, 4. 

The surveyor shall, upon oath, inform two justices of all high
ways, bridges, &c. repairable by tenure, which are out of repair; 
and if they are not repaired on notice to the persons chargeable, 
they shall be presented at the sessions. §. 23. See 1 Black. 602. 
and jwst, 6. 
· Justices at special sessions may order which of the highways 
shall be first repaired. § 25. 

Sect. 26. directs how, where, and in what manner the surveyor 
shall erect direction posts in cross roads, &c. 

Sect. 27 and 28. state where and in what manner the surveyor 
may get materials for the repairs; and § 29. how materials shall 
be obtained, in enclosed land, where there are not sufficient waste 
lands within the parish. As to this latter, see I Burr. 382. The 
surveyor enabled to contract. § 50. 

The surveyor is to fence off all pits and holes made in digging 
materials, on forfeiture of lOs. and on neglect after notice, from 
40s. to 10l. § 31. Materials dug for the use of a different parish 
t han that in which they lie, shall be removed only between the 1st 
of Ajtril and 1st of November, or in a hard frost. § 32. 

The penalty for damaging bridges, mills, &c. between 20s. and 
5!. at the discretion of the justices. § 33. 

Sect. 48. directs in what manner the surveyor or his executors9 

&c. shall keep his accounts, which are to be examined at a vestry, 
afterwards by a justice, and further, if necessary, at a special ses· 
sions. See 2 Burr. 146. 

Surveyors neglecting their duty, shall forfeit between lOs. and 
!Jl. at the discretion of the justices. § 50. 

If the surveyor receives money due to the turnpike roads, he 
shall pay it to the treasurer, and how it is to be applied. § 44. 

4. By the said stat. 13 Geo . III. c. 78. § 7. the surveyor shall give 
ten days' notice to the landholders next adjoining the road to cut 
and prune their hedges, and upon default, the justices may order 
the same to be done ; and if such order is not complied with, in 
ten days, the surveyor shall cut and prune at the expense of the 
owner of the land, who shall pay over and ab0ve 2s. for every 24 
feet of hedge, and 2s. for-every tree; and see§ 12. of this act men
tioned under the last head. 

The landholdet· shall make proper ditches a11d drains, and keep 
them properly scoured and in repair, on pain of lOs. § 8. ; and 
where the old ditches are not sufficient, the surveyor shall order 
new ones to be made. § 14. 

No small tree, or bush whereby a man may lurk, shall stand 
within 200 feet of a highway. See stat. Winchester, (13 Edw. I. 
st. 2:) c. 5. which was repealed by 7 Geo. Ill. c. 42. but revived by 
S Geo. III. c. 5. § 3. 

Sect. 13. of the said act, 13 Geo. III. c. 18. directs the season in 
which hedges shall be pruned and trees felled. 

No tree, bush or shrub, shall grow within 15 feet from the cen
re of any highway, unless for ornament, &c.§ 6. 

l 
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Whoever shall lay any stone, timber, &c. in a highway for five 
days, so as to obstruct or injure the same, shall forfeit 1 Os. § 9. ; and· 
if not removed within five days after notice by the surveyor, it 
shall be sold. § 10. Obstructions by carriages, unless for a rea
SOI'!able time to unload, forfeit lOs. § 11. 

Penalty for enCI'oaching upon highways 40s. and the encroach
ment may be taken down by the surveyor. § 64. 

No ale-houses suffered on bridges where tolls are kept, on pe-
nalty of 5!. § 63. · 

Penalty for damaging banks, causeys, mile-stones, &c. from 
l Os. to 5l. or commitment to the house of correction. § 53 . 
[The same provisions are made as to turnpike roads by 13 Geo. 
III. c. 84.] . 

5. The. number of horses in the sev'eral carts and wagons, with 
wheels of various breadth, is settled by § 56. of the said stat. 13 
Geo. III. c. 78. and the time of prosecution for penalties is so li-- 1 
mited by§ 57. as to render it necessary for an informer to be pretty 
ililigent. , 

Justices at sessions may license an additional number, and stop 
proceedings for the forfeiture. §58, 59. See 4 Burr. 2260. 

The owner's name, &c. to be painted on all carriages, on forfeit
ure of fi"Om 20s. to 5l. § 59. 

Penalty for negligent or impertinent behaviour of drivers not 
more than 20s. if owners of carriages, or lOs. if not; ·who may be 
apprehended with or without •warrant by a person seeing the of
fence committed. § 60 . 

. This statute does not restrain the subject, who receives any 
injury by a driver, &c. of any carriage, from suing the owner 
t hereof at common law, or from punishing the dl'iver for wilful 
offence, by indictment, as the nature of the case may require . 
But then the party prosecuting mu·st waive the benefit of pro
ceeding, under this statute, in the summary way thereby prescri-
bed. J. M. • 

The forms to be observed· in proceedings are settled in the sche
dule annexed to the act. Abstracts of the act are to be given to 
the surveyor. § 70, 7 L 

6. Under the said stat. 13 Geo. IlL c. 78. § 24. (and see§ 80.) 
j ustices of assise upon view, and justices 'of peace upon view, or 
on information on oath by the surveyor, may present at the assises, 
great sessions of Wales, or quarter sessions, any highway, causey, 
ot· bridge out of repair, within the jurisdiction and county 
where they lie ; and no such presentment nor any indictment shall 
be removed by certiorari [on the part of the defendant*] until tra-

' verse and judgment. But if the right to repait· is in question, the 
defendant may remove the proceedings ; and every such present
ment shall have equal force as if it had been found by a jury, 
saving the right of traverse as to the fact of non-repair, as well 
as to the right of repairiQg. The justices may order the prosecu· 

" On the part of the prosecution, a presentment may be removed before tra· 
verse and judgment; for the restriction was to prevent delay by dej'endants. 
()o·wjJ. 78. And if tlce quarter sessions exceed theit· authority, as to order a sur
veyor to make out his account before a special sessions, such proceedings may be 
removed by a certiorari and quashed ; for their power in such case is not original 
but appellate. Leach's Hawki~ i. c. 76. § 80. and tl.le authoriti es thc1·e cited ; 
and see 2 Stra. 1209. 
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tion to be at the expense of the limit, and on conviction may fine 
the offender. 

The justices are compellable by mandamus to receive a general 
traverse. Burr. 1532. l Black. 46S. 

[Since compiling the above abstract, the stat. 34 Geo. III. c. 74. 
was passed, repealing § 34, 35. and 39. of the stat. 13 Geo. III. c. 
78. and re-enacting them in all particulars, except as relates to jzoor 
and indigr:nt flcrsons; whom two justices, in special or petty ses
sions may, as they see fit, on their application, excuse and ex
empt fmm performing any personal labour, and from paying any 
composition in lieu the t·eof.] · 

7. Assessments may be levied by distress, and the surveyor shall 
be a competent witness. Stat. 13 Geo. III. c. 78. § 68, 69. 

Forfeitures, &c. to be levied by distress. § 73, 7 4. 
Convictions shall be made on confession, the oath of one wit

ness, ot· view of the justice. Inhabitants competent witnesses. 
§ 77. 

The prosecutor may proceed for a forfeiture above 4·0s. either 
as directed by the act, or by action of deb t in a court of record, and 
recoverin g sh all have double costs. § 75. 

It may not be improper to observe, that there are very good 
opinions against the general method of declaring in debt, directed 
by the act, and that a declaration thus framed could not be sup
ported on dem urrer; for the act ct·eating a variety of offences, 
where the fo rfeitu re is a p"'cuniary one, the defendant cannot be 
_prepared to defend the charge, not knowing what may be given in 
evidence on the trial, i. c . what kind of offence may then be al
leged again st him ; but such declaration being directed by an act 
<nf parliament, it is a very doubtful point. J. 111/. 

Ten day s' notice befot·e action commenced, and none to be brought 
after a month [ see jwst, § 82.] has expired. § 76. 

No distress unla'Uiful, o1· the party to be deemed a trespasser for 
want of form. § 79. 

The court may award costs to either party, according to the cir
cumstances. § 65. 

A defendant indicted for not repairing ratione tenu1·if, shall, on 
submission, pay costs. 1 B lack. 602. 

All forfeitures shall be P,aid into the hands of such persons as 
the court inflicting them shall direct, for the benefit of the high
ways; on penalty, for the misapplication, of double the sum re
ceived. And if any forfeiture is levied upon a particular inhabit· 
ant for the default, or on account of the parish, the sessions may 
cause a rate to be levied within one mouth by 'the surveyor for re · 
imbursin g him. § 4.7. 

The court will also grant a mandamus for a rate to reimburse a 
particular dist1·ict for a fine paid, on the conviction of another dis
t rict in the same parish, both bound to repair; but such mandamus 
must be speciaL Doug. 422. Stra. 2 11. 

The parishioners may agree to bear the charges of any prosecu
tion or defence. § 66. But public notice shall be given of every 
meeting of tte parish. § 67. 

Forfeiture for opposing the execution of the ' act, and on officers 
neglecting to execute warrants> from 40s. to 10!. or imprisonment 
t ill paid. § 72 . 
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Justices are empowered to administer oaths for the purposes of 
the act. § 78. And on giving fit notice, they may hold a special ses
sions. § 62• 

8. Persons aggrieved may appeal to the quat1:er sessions, giving; 
notice thereof within six days after the cause arose, and entering 
into a recognisance with one surety within four days after notice; 
and on notice of such appeal, all proceedings to be returned to the 
sessions, on pain of sl. The sessions shall hear the appeal in a 
summary way, and decide finally, and award costs as the decisions 
shall be. Stat. 13 Geo. III. c. 78. § 81. 

Limitation of actions three months, and treble costs to defend
ant. § 82. 

9. By the said stat. 13 Geo. III. c. 78. § 15. every public cartway 
shall be 20 feet wide, and every horseway 8 feet wide. 

Two justices, upon view, may order highways to be widened or 
diverted; so as not to exceed 30 feet in bt·eadth, and so as not to 
pull clown any building, or encroach on any garden, court or yard . 
The surveyot· shall make satisfaction to the owners for the ground 
which shall be necessary for such purposes. If the owners refuse 
to treat, or cannot be found, or will not accept the satisfaction of
fered by the surveyor, the sessions, upon certificate, shall empan
nel a jury, who shall assess the value, not exceeding 40 years' pur
chase; and upon tender thereof, or leaving the same with the clerk 
of the peace, the ground shall be for ever devested and become a 
public highway. But all subterranean property of value, which 
can be acquired without injuring the surface of the highway, is 
saved to the owners of the land . And all timber and wood there
on shall be felled within a month, and laid upon the adjoining land 
for the benefit of the owner; and the sessions may order a rate, ' 
not exceeding 6d. in the pound yearly, to pay for such purchase. 
§ 16. 

The old highway to be sold, in which a preference is to be 
given to the occupiers of the adjoining lands; and if it lead to 
any land, house or place, the sale shall be subject to such right 
of passage. ·And upon tender or payment of the money, the land 
shall vest in the purchaser, saving the right of all subterranean 
property to those who would otherwise have been entitled. § 17. 

If the jury shall assess a greater sum than what the surveyor of
fet·ed, the costs shall be paid from the surveyor's fund ; if a less 
sum, by the owners of the land. § 18. 1 

Two justices may divert any highway, not in the situation , be
fore described, if the owners of the land through which the nev..-

1 road is to pass will consent; and may purchase, stop up and sell , 
as in roads to be widened or diverted. Persons aggrieved by any 
such proceedings, or by any writ of ad quod damnum, for this pur
pose may appeal to the next sessions. [See Leach's Ha~ukins, i. c. 
76. § 31. in the notes.] No old way shall be stopped up before the 
new way is completed. New highways, which have been acqui
esced in for twelve months, shall become incontrovertible. § 19. 
See Doug. 749. 2 S!zo~u. 28. Le-v. 1234. W. Jones, 296. Lord 
Raym. 725. 3 Cqmm. 36. 

No common land lying between the fences of any old highway 
shall be enclosed. And land between the fences not being com
mon, exceeding 30 and not extending to 50 feet in breadth, shall 

VoL. III. 0 o 
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not be stopped till satisfaction is made to the owners for all the 
land exceeding 30 feet. And if the old road shall have passed 
t-hrough common land, or if the space between the fences, the 
land not being common, shall exceed 50 feet in breadth, the re
spective owners of such land shall hold and enjoy the old highway, 
making satisfaction for the same. § 20. 

Where a footway is diverted through a different part of the 
same lands, no satisfaction shall be made, except the new road 
shall be longer, or that part of the land of greater value. If the 
footway shall not go through the same person's lands, satisfaction 
shall be made to the owner of the new land by the award of two 
persons and an umpire. § 21. 

Two justices, upon view, may stop up and sell, and divert all 
highways which are useless and burdensome to the parish. § 22. 
But this is not a general power, but tied up to a particular case, 
and is given only where there is a new road to be set out. Page 
v. Howard, Cald. Cas. 228. 

It often happening that a highway is in two parishes, (See ante, 
III.) and even frequently that the boundaries of parishes pass 
through the middle of highways, stat. 34 Geo. III. c. 64. provides, 
that on complaint or application by a surveyor, two justices may 
determine what parts of highways lying in two parishes, shall be 
repaired by each ; for which purpose they may order boundary 
stones to be erected, and annex a plan of the highway and the di· 
vision of it to their order, which plan is to be filed by the clerk of 
the peace ; the costs of such order to be paid by both parishes. 

(B) OF TuRNPIKE RoADS. 

The turnpike roads of England are placed under the manage· 
tncnt and pire:::tion of certain trustees; who are usually appointed 
by the respective acts of parliament occasionally passed for the 
making and repairing particular roads. But the powers of these 
acts being confined to separate ami. distinct objects, it was thought 
expedient to pass some general laws which should apply in com· 
mon to all trustees and turnpike roads in general throughout the 
king·dom. Leach's Hawk. P. C. i. c. 76. Aftlz. 

The last general turnpike a:ct, and that now in force, is the stat. 
13 Geo. III. c. 84. and this act by 21 Geo. III. c. 20. is extended.to 
all acts of padiament made ·since it, Ol' to be made hereafter for 
the purpose of regulating particular turnpikes. 

In analyzing· and abbreviating this act, thet·efore, we shall follow 
nearly the plan of the last ingenious editor of Hawkins, referring 
to his book for fuller information. Considering 

I. The Trustees; their Qualification, Po<tveT and Duty. 
2. "f!Veighing Engines. 
v• Cm·riages, and their Tolls. 
4. Exemjztions fi·om Toll. 
5. Statute Duty and Rej1airs. 
6. Nuisances. 
7. Subscribers and llfortgagees. 
8. Officers, tlteir Duty and Resftonsibility. 
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9. Of adojzting the Powers of the High?uay .Act, ftnd enforcing 
this .Act. 

10. Of destroying Turnj1ike Gates, l1c. 

1. A trustee must possess ?'ealty of 40!. a year, or 800!. personal· 
ty, or be heir apparent to realty of sot. a year; and take an oath of 
such quf11ification before two justices, on penalty of SOl. and in an 
action it i s incumbent Qn the trustee to prove his qualification. Stat. 
13 Geo. Ill. c. 84. § 44. 

No publican shall be a trustee, or act under them as collector of 
tolls, &c. but he may faTm the tolls, if he employs a person to col
lect them. § 4·6. 

Acting as a trustee is evidence of being one. § 64. 
Whel'e the first or any other day of meeting has elapsed, any 5 

trustees may appoint a meeting of the whole body, on giving· 20 
days' notice. § 49. [explained and amended by stat. 18 Geo. III. c. 
63. § 1.] 

No meeting shall be adjourned· longer than 3 months; and all 
business is to be done between 10 ./1. fl1. and 2 P. M. § 50. 

If trustees exceed their power in erecting gates, the justices 
may order them to be removed. § 51. 

Trustees may administer oaths necessary under the act. § 84. 
Seven trustees may farm out the tolls by auction upon one 

month's notice, describing the particulat· tolls to be let, and spe
cifying their produce the preceding year. § 3!. The same sec
tion directs the method in which the bidding at such auction shall 
be conducted, and that farmers of the tolls shall not take more 
than the regular rates, on penalty of st. on them, or 40s. on the 
gate-keepers. § 31. 

Seven tJ•ustees, on a month's notice, may reduce or advance the 
tolls· as they see convenient; but if the toll is mortgaged, they 
must have the consent of four fifths of the creditors. § 29. 

Five trustees may direct prosecution for nuisances at the ex
pense of the trust, provided they can prove the fact by one wit
ness. § 47. 

Two trustees may supply the vacancy of toll-keeper, till a ge
neral meeting. § 54. 

The trustees may agree fot· proportion of repairs with those 
who are bound to repair by reason of tenure, enclpsurc, &c. 
§ 62. 

They shall hang up at the toll-gates tables of the rates of toll, 
and of the different weights and number of hor~s allowed to car
riages. § 66. 

They shall erect mile-stones, dil'ection-posts, flood-posts, &c. 
§ 41. [And see High~vays VI. (A) 4.] 

2. Five trustees may order weighing engines to be erected at 
such gates, within their jlll'iscliction, as they see proper. Stat. 
13 Geo. III. c. 84. § I. [Sec I Burr. 377.] 

No side gate to be erected, unless on order of nine trustees, (be
ing a majority present,) on 21 days' notice; and no toll to be paid 
for passing only I 00 yards through the same, unless over some ex
pensive bridge. § 34. 

The different burthens which carriages are allowed, are settled 
at large by§ I. and the additional toll to be paid.. for extra weight1 
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is determined by stat. 14 Geo. III. c. 82. § 2. And by§ 3. of the 
said act l 3 Geo. III. c. 84. carriages employed in husbandry, or in 
cart'ying manure, are exempted from being weighed. 

Any trustee, officer, or creditor, may cause carriages not pass
ed abo.ve 300 yar~s through ai!y gate, to return and. be weighed on 
tenclenng the dnver 1s. wh1ch shall be refunded 1f the weight is 
found excessive. § 3. 

If the toll-keeper neglects to weigh susjzected carriages, or to 
receive the additional toll, he shall forfeit 5l. § 2. 

The ~~·uste es shall make. places within 300 yards of every gate, 
for carnages to turn. A hst of the ti'Ustees and officers shall be 
hung in the house of every gate where there is a weighing en
gine. A clt·iver refusing to return shall forfeit 408. and any peace 
officer may drive the carriage back to be weighed. § 4. 

T he quarter sessions, upon complaint, may order weighing en
gines to be erected ; § 7. and where two roads meet, the trustees 
may erect one weighing engine for both . . § 8. 

N 0 com position to be made for tolls, unless the carriages have 
fe llies 6 inches broad. § 9. 

The penalty for endeavouring to evade the tolls by unloading 
goods, &c. before the carriage arrives at the weighing engine, 51. 
and the driver may be committed to the house of correction for a 
month. § 10. Penalty on endeavouring to avoid the weighing en
gi.ne ; on the owner of a c.arriage from 20s. to 5!. the driver from 
lOc. to 50s. § 11. 

Toll-gates ought not to be erected in the middle of great towns, 
so as to obstruct the necessary intercourse. 1 Bun·. 377. 

3. Sect. 13. of the stat. 13 Geo. III. c. 84. explains at large the 
number of horses allowed to carriages according to the breadth of 
their fellies, and the penalties on transgression, 5l. on owners, and 
20s. on drivers. 

T wo oxen equal to one horse. § 67. 
Carriages to •have names and descriptions. § 68. [Vide Burr. · 

2258.] 
Carriages going on 16 inch rollers may be drawn with any num

ber of horses. § 14. [And by stat. 14 Geo. III. c. 82. § 5. shall only 
pay half tolls.] 

On prosecution for penalties, information to be made of the of
fence within three days, and action commenced within one month. 
§ 15. . 

Penalty for taking off horses, and altering the distance of the 
wheels to avoid the toll, 5!. § 17. · , 

Penalty on persons passing through gates without paying toll s, 
or assaulting collectors, rescuing cattle, &c. between 40s. ancl!Ol. 
§ 75. 

Trustees may allow a sufficient number of horses up hills, rising 
more than 4 inches in a yard; and one justice may stop prosecu
tion for penalties in drawing with a greater number of horses than 
allowed; if it appear necessary from deep snows, &c. § 18. [ See 
Highway Act, § 59.] · 

No carriages with less than 9 inch fellies, shall be drawn by 
horses in pairs, except such as having 6 inch fellies shall be per
mitted by 7 trustees, and except carriages clrawi1 by two horses 
only. § 20. 
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Justices in Wales may license an increased number of horselt. 
§ 59. 

Any person may apprehend the driver of a carriage not marked, 
or drawn by too many horses, &c. § 21. 

Extraordinary high tolls for particular roads may be reduced by 
5 trustees. § 22. 

4. As to certain exemptions from toll, see under the head im
mediately preceding, as to carriages moving on rollers; and under 
Di7J. 3. as to carriages employed in husbandry; and as to the for
mer, see also § 26. of the act. 

No exemption fmm tolls shall be taken by carriages carrying 
any jzarticular kind of goods, unless they have 6 inch fellies (ex
cept by carriages employed in husbandry.) Stat. I 3 Geo. III. c. 
84. § 24. 

And no exemption shall be taken by carriages with 6 inch fel 
Iies, unless the tire of such fellics lie flat, or do not deviate more 
than one inch from a flat surface. § 25 . 

No chaise-marine, coach, landau, berlin, chaise, chair, calash, 
or hearse, nor any royal artillery ot· ammunition carriage ; nor anr 
cart drawn by one horse or two oxen ; nor any carriage of 9 inch 
fellies, carrying one block of stone and piece of timber, &c. shall 
be subject to the tolls of this act. § 27. 

No toll shall be taken for caniages working on the repair of 
h1ghways or turnpike roads. § 60. 

No toll shall be taken for any horses of soldiers or officers on 
their march or on duty, nor for any baggage wagons ; nor 
shall such carriages be weighed at any engine. 18 Geo. III. c. 63. 

The mail coache sare exempted from toll by stat. 25 Geo. IIt. 
c. 57. 

Persons taking fraudulent advantage of any exemptions, shall 
forfeit between 40s. and 5l. 13 Geo. Ill. c. 84. § 28. 

5. The surveyors shall see that the duty required by the several 
particular turnpike acts is done, and that the compositions arising 
t herefrom are applied to the repair of the respective roads, on pe
nalty of 40s. And when two trust-roads lie in the same parish, 
and the duty shall exceed three days, the justices shall apportion 
the duty between each road. Stat. IS Geo. III. c. 84. § 32. 

No surveyor shall gather stones without the consent of the own
ers of the land, or license from a justice, after the owner shall have 
been summoned and refuse to appear. § 61. 

Satisfaction shall be made for materials, § 71. in the same man
ner as directed by the highway act. § 29. And by § 36. materials 
may be contracted for, (but no surveyor shall have any share there
in, under forfeiture of !Ol. and being incapacitated.) See Highway 
.llct, § 50. 

The inhabitan.ts or persons who .were liable to repair any old 
road, shall contmue hable to repatr any new road which may be 
made in lieu of the old one. And if the parties cannot agree in 
what proportion they are liable to repair it, it shall be settled by 
two justices; for which proportion, a gross or annual sum may be 
fixed to be paid, with the consent of the parties at a vestry for that 
p urpose. § 63 . 

.But this does not extend to the repair of walls or fences on the 
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sides of such new roads, only to the surface of the roads. 2 Term 
Rejz. 232. 

Where turnpike roads are indicted, the court may proportion 
the fine and costs between the inhaLitants and the trustees, but so 
as not to endanger the security of the ct·editors. § 33. 

Under this section the court of B. R. may apportion the fine, 
thou!jh the indictment were originally preferred at the assises, and 
removed into K. B. by certiorm·i. 2 East'8 Reft. 413. 

6. If the overseer of any turnpike road shall suffer any nuisance, 
(such as heaps of stones, rubbish, &c.) to remain for four days, 
within ten feet on either side the middle of such road, he shall 
forfeit 40s, Stat. \3 Geo. III. c. 84. § 37. 

As to nuisances by encroachmelits of other persons within 30 
feet of tl,e road, &c. a penalty of 40.~. is imposed, in the same 
m-anner, as by § 64. of the highway act. § 38. 

7. Subscribers who shall sign any writing to advance money, 
shall be bound by their subscription, and on 21 days' default, the 
treasurer may sue for the same. Stat. 13 Geo. III. c. 84. § 35. 

Mortgagees of tolls, having possession of them, shall account 
on oath for all the moneys which shall so come to their hands, af
ter 14 days' notice from five trustees, or forfeit lOl. § 52. 

Penalty for a mortgagee holding over after his money is paid
double the money received, and treble costs. § 53. 

8. If a discharged gate-keeper refuses to deliver up the toll 
house, &c. within four days after notice of a new appointment, 
any justice may order him to be removed, and put the new toll 
keeper in possession. Stat. 13 Geo. III. c. 84- § 54. 

Gate-keepers and toll-gatherers, on notice fl'Dm five trustees, 
shall account for money received by them, on penalty of 5l. § 55. 

No person residing in a toll hunse shall be removable as a p~u
per, unless chargeable ; nor shall he thereby gain a settlement, or 
be assessed to any public or pat·ochiallevy. § 56. 

Gate-keepers permitting horses or caniages, not allowed by the 
act, to pass the gates, shall forfeit 40s. § 57. 

All officers, their executors, and administrators shall within ten 
days, after notice by five trustees, deliver tlp all books, &c. on pe
nalty of 20L. § 45. 

Treasurers and sun·cyors shall giye bond for the discharge of 
theit· duty. § 65. [Which bond, by stat. 23 Geo. III. c. 18. § 15. 
must be on stamps.] 

Officers of parishes and of the trust neglecting to put the act 
into execution, shall forfeit IOl. § 73. 

Justices may act notwithstanding they are creditors. § 7 4·. 
9. \Vben the powers for prm·iding materials, enlarging and tum· 

inr,- turnpike roads, &c. and calling forth the _statute duty,. are in
efl'ectual, and when more ample powers are gtvcn by the h1ghway 
flCt ; the surveyors of the turnpike roads, with the approbation of 
·he trnstees, may execute and enforce these powers, for the bene
fit of the turnpike roads, under the restrictions in the highway act. 
St<>t. 13 Geo. III. c. 84. § 70. 

The highway and turnpike acts are similar in the following 
particulars, viz. § 72 of the tumpike act answers to § ·70 of the 
highway act-§ 74 to 77 & 73-§ 7 ~o. 73-§ 77 to 74-§ 78 & 
\'9 to 75 & 76. [except the former, g1vmg full, the latte.r do~dJ{e 

l 
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costs.]-§ 80 to 79-'§ 81 to 80-§ 82 & 83 to 81-§ 85 to 82. 
}'or all which sections of the hig·hway act, see before VI. (A). 

10. By stat. 1 Geo. II. st. 2. c. 19. to destroy any public turn
pike-gate, or the rails or fences thereto belonging, subjects the 
~£fender to hard labour for three months, and to be publicly 
whipped. 

By stat. 5 Geo. II. c. 33. on conviction at the assises, the of
fender may be transported for seven years-and on a second of
fence, or on demolishing any turnpike-house, he shall be guilty 
of felony, and transported for seven years. · 

In both these cases the prosecution must be within silc months; 
and on the convict' s returning from transportation he shall suffer 
death. 

By stat. t3 Gr:o. II. c. 20. persons guilty of the above offences, 
or destroying any chain, &c. placed to pre-vent persons from pass-
1ng without paying toll, o.r rescuing any offender, shall suffe t· 
death without benefit of clergy. 

The two last-mentioned acts are made perpetual by stat. 2T 
Geo. II. c. 16. 

By stat. 13. Geo. III. c. 84. if any person shall commit any of 
the offences aforesaid , or shall destroy any crane or machine for 
weighing carriages, &c. he..._ shall be transported for seven years, 
or committed to prison, not exceeding three years, at the discre
tion of the court. 

By the last-mentioned act it is provided, that unless the offender 
is convicted within twelve months, the hundred shall make satis-
facti on for the damages. . 

HIGHWAYMEN. A reward of 40l. is given for the appre
hending and taking of a high1vayman ; to be paid within a month 
after conviction , by the sheriff of the county, &c. Stat. 4 & 5 liV. 
t't M. c. 8. See tit. Robbery, Re7vards. 

RIGLER, A name freque ntly mentioned in our statutes, fot· a 
person who carries from door to door, an{l sclJs by retail, small ar
ticles of provision s, &c. They are lait unqer various restraints 
by the statute laws. See tit. Game, Holidays~ Hawkers. 

HilS TESTIB US, Words anciently added in deeds, after in cujus 
-rei testimo_nium, which •witnesses were first called, then the deed 
read, and their names entered down ; but this clause of lliis testi- ' 
bus in the deeds of subjects has been disused since the reign of 
King -H enry VITI. Co. Litt. 6. See tit. Deed. 

HlNDENI HOMINES, from the Sax. hindene, i.e, societas.] 
A society of men : and in the time of the Saxons, all men were 
r anked into three classes, and vahled, as to satisfaction fol' injuries, 
&c. according to the class they were in ; the highest class wet·e 
valued at twelve hundred shillings, and were called t<tveif hind
men : the middle class valued at six hundred shillings, and called 
sexhindmen : and the lo•west at ten pounds, or two hundred shil
lings, called t'Zvyhindmen : their wives were termed hindas. 
Bromftt. Leg. Alfred, caf!. 12. 301 31. 

HINE, Sax.] Rather perhaps hind. A servant, or one of the 
family ; but is properly a term for a servant in husbandry, and he 
that oversees the rest is called the masterhine. Stat. 12 R. II. c. 4. 

HINEF ARE, Sax . !tine, a servant, and fare , a going: or pa~ -
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sage.] Signifies the loss or departure of a servant from his mas
ter. Domesday. 

HI NEG ELD, See Hidgild. 
HIRCISCUNDA, The division of an inheritance among heirs. 

Sax. 
HIRD, Domestica vel intrinseca familia. Inter. Pla. Trin. 12 

Edw. II. Ebor. 4·8. MS. 
HIRE MAN, A subject; from the Sax. hiran, i. e. obedire, to 

obey ; ot· it may be one who serves in the king's hall, to guard 
him ; from hi1·d, aula, and man, homo. Du Fresne. Cowell. 

HIRING. A contract by which a qualified property may be 
transferred to the hirer. Hiring is always for a price, stipend, or 
recompense. By this contract the possession and a transient 
property is tran'sferred for a particular time or use, on condition 
and agreement to restore the goods, &c. so hired, as soon as the 
time is expired or use performed ; together with the price or sti
pend, either expressly agreed on by the parties, or left to be impli
ed by law, according to the value of the service. 2 Comm. 454. 
See tit. Bailment, Poor, (Settlement of) 

HIRST OR HURST, A little wood. Domesday. 
HITH, See Hythe. 
HLAFORDSOCNA, The Lord's protection: from the Sax. 

Maford, dominus, and socn, libe1·tas. Nee dominus lwmini libe:·{} 
hlafordsocnam flrollibeat. Leg. Athelstan, caft. 5. 

HLASOCNER, The benefit of the law; from the Sax !ega, 
lex, and socn, libertas. 

HLOTH, An unlawful company, from seven to thirty five. Qui 
de hloth fuerit accusatus, abneget fter centum viginti hidas vel se 
emendet; that is, he who is accused for being at an unlawful rout, 
let him purge himself tot sacramentatibus quot is qui 120 llidas 
tt:stimatU?·; or, let him clear himself by a mulct, which is called 
hlothbota. Co<tvell. 

HLOTHBOTE, A mulct set on him who is in a riot. From 
the Sax. hloth, turma, and bote, comftensatio. See the preceding 
article. 

HOSTl\IEN, An ancient gild, or fraternity at Ne'lvcastle ujzon 
Tyne, who dealt in sea-coal; they are mentioned stat. 21 Jac. 1. cajr . 

. 3. See tit. Coals. 
HOBLERS oR HOBILERS, lwbellm·ii.J Wet·e light horse

men ( ot· certain tenants bound by their tenure to maintain a little 
light horse, for giving notice of. any invasi?n made ?Y e~1emies, ?l' 
such like peril towards the sea stde : of whtch mentiOn ts made m 
stats. 18 Ed. III. c. 7. 25 Ed. III. st. 5. c. 8. See Camd. B1·itan. 
They were to be ad omnem motum agiles, b'c. And we read, du
ravit vocabulum usque ad lftatem . H. VIII. Gentzdarmes and Hobe· 
lours. Sju:lm. P1·yn's Animad. on 4 Inst.f. 307. Hobele1·is, Rot. Pad. 
21 Ed. III. Sometimes the word signifies those who used bows and 
arrows. See Thorn, anne I 364. Co~vell. 

HOCCUS SAL TIS, Seems to be a hoke, hole, or lesser pit of 
salt. See Domesday ; ( T'Vorc rstenhirr. ) 

HOCKETTOR, oR .HOCQUETEUR, An old French word for 
knight of the post, a decayedman, a basket carrier. 3 Pm·. Inst. 
j: 17 5. Stat. Ragman. Co~vell. 


