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HOCK TUESDAY MONEY, Was a duty given to the land
lord, that his tenants and bondmen might solemnize that day on 
'which the English mastered the Danes, being the second Tuesday 
after Easter week. Cowell. See Hokeday. 

HOGA, HOGIUM, HOCH, A mountain or hill, from the 
Germ. hough, altus ; OT from the Sax. hou. Du Cange. 

HOG ASTER, hogastrum.] A little hog; it also signifies a 
.young s·heep. Fleta, lib. 2. c. 79. See Hoggacius. 

HOGGACIUS, HOGGASTER, A sheep of the second year. 
!Regula comftuti domu& de Fa1·endon : MS. Cm·tular . .Abbat. Gla~t
'ton. MS. And indeed in many, especially the northern parts 
of England, sheep, after they lose the name of lambs, are called 
"hog& ; as in Kent, tags. Cowell. ' 

HOGGUS, HOGIETUS, A hog or swine, beyond the growth of · 
a pig. Chart . .Antiq. 

HOGSHEAD, A vessel of wine or oil, &c. containing in measure 
•:(53 gallons ; i. e. half a pipe, and the fourth part of a tun. See 
-stat. I Rich. III. c. 13 . 

. HOGS. The keeping of hogs in any city or market town is in
dictable as a public nuisance. Salk. 460. Indeed it seems the keep
ing hogs in any neighbourhood (if they stink much, so as to be 
troublesome) is indictable. See tit. Nuisance, London, and the 
-stat. 2 W. t!t M. st. 2. c. 8. § ~0.-See, as to hqgs and hogs' flesh, 
'tit. Cattle. 

HOKEDAY, Called otherwise Hock Tuesday, dies martis, quam 
u;uindenam Paschre vacant.] Was a day so remarkable in ancient 
times, that rents were reserved payable thereon, and in the ac
counts of Magdalene College in Oxford, there is a yearly allowance 

"jzro mulieribu& hockantibus, in some manors of theirs in Hamftshire, 
where the men hock the women on Monday, 1.7 contra on Tuesday; 
the meaning of it is, that on that day the women, in merriment, 
stop the way with ropes, and pull passengers to them, desiring 
something to be laid out in pious uses. See Hock Tuesday Money. 

HOLDES, Bailiffs of a town or city, from the Sax. hoLd, i. e .• 
8ummus ftr<rftositu&. Others are of opinion that it signifies a gene
ral ; for hold in Saxon doth also signify summus imfterator. Leges 
.lllured. de Weregildis. 

HOLDINGS, The Scotch t~rm for Tenures. See that title. 
HOLDING OVER A TERM, &c. Lands were devised to A. 

till 800l. raised. Resolved, that if the heir at law, or he in rever
sion or remainder, in case of Jease or limitation foT life, enters 
upon .A. or on him to whom the lands are devised or limited, and 
expels him, it is in the election of him so expelled, eitheMo bring 
his action and recover the mesne profits, which shall be ·account
ed parcel of the sum, or he may re-enter and hold over till he 
shall levy the entire sum, not accounting the time of his expulsi"n. 
But otherwise, if the expulsion was by a stranger. 4 Rep. 8~ 
See tit. Term, Limitation, Estate. 

The expression hath also another sense, i. e. where a term is ex
·pired, and pt·emis~s are held by the .tenant or person in possession, 
afterwards, against the will of the landlord, or person claiming the 
estate and possession. By stat. 4 Geo. II. c. 28. in case any tenant 
for years, &c. or other person claiming under or by collusion with 
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such tenant, shall wilfully hold over after the determination of sncb 
term, and demand made in •writing for recovering possession of the 
premises, he shall pay, for the time he continues, at the rate of 
double the yearly value. See tit. Ejectment, Distress, Rent • . 

HOLM, Sax. hulmus, insula amnica.] An isle or fenny ground, 
according to Bede; or a river island. And where any place is 
called by that name, or this syllable is joined with any other in the 
names of places, it signifies a. place surrounded with water; as the 
Flat/wlmes and Stcftholmes in the Severn near Bristol: but if the 
situation of the place is not near the water, it may then signify a 
billy place ; holm in Saxon being also a hill or cliff. Cum duab~t: 
holmis in camjli8 de Wedone. Mon . .!lngt. tom. 2. ft. 262. 

HOI:T, S~x.] A wood; wherefore the names of towns beginning 
or endmg wlth.lwlt, as Buck holt, i.:J'c . denote that formerly there· wa~ 
great plenty of wood at those places. 

HOLY-DAYS AND FASTING-DAYS. See stat. West~. I. ~ 
Echv. I. c. 51. as to holding assises in Lent, and this .Dict. tit. Justim 
of Assise. Stats. 2 & 3 Edw. VI. c. 19. 5 Eliz. c. 5. as to eatin~ 
fish on fish days; now obsolete, and stat . 5 & 6 Edw. VI. c. 3. ap
pointing those now called red letter days. 

Fairs and markets not to be kept on Sundays and principal festivals, 
except four Sundays in autumn. 27 Hen. VI. c. 5. Shoemakers 
in London not to sell or fit on their goods on Sundays, f..1c. 4 Erlw. 
IV. c. 7. 1 Jac. I. c. 22. § 29. (obsolete .) Penalty for nQt resorting 
to chlll'ch on Sundays and holy-days, I Eliz. c. 2. s. 14. See tit. 
Nonconformists. The 5th of November to be kept as a day of 
thanksgiving·. 3;Jac. I. e. I. The 29th of May to he an anniversary 
thanksgiving. 12 Car. II. c. 14. The 30th of Jan_ to be kept as all 
anniversary day of humiliation. 12 Car. II. c. 30. § l. The. 2d of 
SejJtember to be annually kept as a fast in London. 19 Car. II. c. 
3. s. 28. 

By 39 & 40 Geo. III. c. 42. fot· the better observance of Good 
Friday, where bills of exchange, &c. become clue on that day, they 
shall be payable on the day before ; and may be protested for non
payment, as in case of bills become clue on a Sunday or on Christ· 
mas Day. By 46 G(}O. II I. c. 82. for the port of London; 47 Geo. 
III. st. 1. c. 51. for the other ports in G1·eat Britain; and 48 Gea. 
1IL c 56. fot; the ports in Ireland, all holidays are abolished at the 
-custom-houses ex~;:ept Sunday-s, Christmas Day, Good .F'riday, public 
fasts and thanksgivings, King Charlee Il.'s restoration, the king's 
coronation, and birth-days of the king, queen, and pr~nce of 
Wales. 

The 29th of .JI!Iay (King Chades H.'s restoration) is not a holiday 
in' any of the ]a w offices : and no officer can take an .extraordinary 
fee for business done on that day. The only allowed holidays are. 
Candtemas, Ol' the Pnnfication; the Ascension, or Holy Thursday; 
and St. John Baj1ti8t. 7 Term Ref•· K. B. 336. 

See further tit. Sunday. 
HOMAGE, homagium.J Is a French word derived from homo, 

because when the tenant does his service to the lord, he says, I be· 
come your· man. Co. Litt. 64 . 

. The stat. 12 Car. II. c. 24. which was made to free the subject 
from the burthen of knight's 'service, and the oppressive cense
quences of tenures in caj1ite,· amongst other provisions, whoHy clis-
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.:-harges all tenures from the incident of homage; not because 
homage itself was any grievance, but because, though not wholly, 
yet it was more properly an incident to knight's service, which 
that statute abolished. But, while hom,,ge continued, it was far 
from being· a ~ere ceremony; fo1· the performance of it, where 
due, materially concemed both lord and tenant in point of interest, 
and advantage. See 1 Inst. 67. b. in n. at length, as also 65. a. 67. 
a. 68. a. in the notes, and this Diet. tit. TenU1·es. 

Notwithstanding the law on this subject is thus become obsolete, 
the curious reac!er may not be displeased with the following short 
exteacts relative theeeto. 

In the original geants of lands and tenements by way of fee, the 
lord did not only oG!ige his tenants to certain services, but also 
took ·a submission with promise and oath, to be t1·ue to him as theit· 
lord and benefactor; and this submission, which is the most 
honourable, being from a freehold tenant, is called /wmage. Stat. 
17 Ed?v. I l. st. 2. The lord of the fee for which homage is due, 
.takes homage of every tenant, as he comes to the land or fee: but 
women p erform not homage but by thcie husbands, as homage 
especially relates to service in wa1·; and a corpMation cannot do 
homage, which is personal, and they cannot appear but by attorney: 
also a bishop or religions man m ay not do homage, only fealty ; but 
the archbishop of CanterbuTy does homage on his knees to our kings 
at their coronation; and it is said the bishop of the Isle of Man did 
homage to the earl of Derby; though Fulbeo reconciles this, when 
he says that a religious man may do homage, but may not say to 
his lord, ego devenio !Jomo -vester, I become yout· man, because he 
has professed himself to be God's man, but he may say, I do zmto you 
homage, and to you shall be faithful and loyal. Bricton, cajl. 68. 
, I-fomage, say the ancient authors, is either, by ligeance; by t•eason 
Gf tenure; Ol' homage ancestrel. 

Homage by ligeance is inherent and inseparable to every subject, 
see tit. Allegiance, Oaths. H omage by tenure is a service made bv 
tenants to their lords according to their estate; and homage an·
cestre!, is where a man and his a!'lcestors have time out of mind 
held their land of the lord by homage; and such service draws to 
it warranty from the lord, and acquittal of ail other services to other 
lords, &c. Bract lib. 3. Fitz. N. B. 269. Litt. sect. 85. But, accol'Cl
ing to Sir Edw. Coke, there must be a double prescription for 
bomage ancestrel, both in the blood of the lord and of the tenant ; 
so that the same tenant and his ancestors, whose heir he is, is to 
hold the same land of the same lord and his ancestors, whose heir 
t he lord is, time out of memory, by homag~, t:J'c. and thet·efore thet·e 
was but little land holden by homage ancl'strel. Co. Litt. 100. b. 
Though in the manor of ~V!ntney in Herefordshi1·e, there was one 
T1Vest who held lands by this tenure. Diet. 

I-Iomage ten tare is incident to a ft·eehold, and none shall do or t·e
ceive lwmagF, but such as have estates in fee-simple, or fee-tail, in 
their own right, or right of another. Kitch. 131. Seisin of homage 
i s seisin of fealty, and inferior services, &c. And the lot·d Olliy 
shall take homage, and not the steward, whose power extends but 
to fealty. 4 Rejz. 8. 

\Vhen a tenant made his homage. to the lord, he was to be ungirt, 
anr1 his head uncovered, and his lord '':as to sit, and he should kneel, 
and hold his hands together between his lord's hands1 and say; I 
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become your manfi·om this dayfor~vard,for life, for member, andfor 
•worldly honour, and unto you shall be true andfait!iful, and bear you 
faith for the landb' that I hold of you, saving the faith that I owe to 
our Sovereign Lord the King: And the lord, so sitting, should kiss 
the tenant, &c. 17 Eclw. III. Litt. § 85. See 2 Comm. 53 
c. 4. 

When sovereign princes did homage to each other for lands held 
under their respective sovereignties, a distinction was always made 
between simjzle homage, which was only an acknowledgment of 
tenure, (7 Rejz. 7.) and liege homage, which included fealty, and 
tl~~ services consequent upon it. Thus when Edward III. in 1329, 
d1d homage to Phi/if~ VI. of France, for his ducal dominions on 
that continent, it was warmly disputed of what species the homage 
was to be, whether liege or simjlle homage. l Comm. 367. c. 10. 

HOMAGE JURY, A jury in a court baron, consisting of tenants 
that do homage to the lord of the fee ; and these by the feudists are 
called jwres curite: they inqui1·e and make presentment of defaults 
and deaths of tenants, admittances, and surrenders, in the lord's 
court, &c. Kitch. See tit. Court Baron. 

HOMAGER, One that does or is bound to do homage t() 
another. 

HOMAGlO RESPECTUANDO, Was a writ to the escheator, 
commanding him to deliver seisin of lands to the hei1· of the king's 
tenant, notwithstanding his homage not done. Fitz. N. B. 269. 
And the heir at full age was to do homage to the king, or agree with 
him for J'espiting the same. N e'lv Nat. Br. 563. 

HOMAGIUM REDDERE, To renounce homage, when the 
vassal made a solemn declaration of disowning and defying his lord. 
For which, there was a set form and method prescribed by the feudal 
laws. Bract on, Lib. 2. -cafz. 35. sect. 35. This is the meaning of a 
passage in Ric!zardus Hostotdne.~is de Bello Standard, ft. 321. And 
of Mat. Paris. sub anno 1188. Cowell, edit. 1727. 

HOMESOKEN, HOMSOKEN, oR HAMSOKEN, AND HAM· 
SOCA, From the Sax. ham, i. e. domus, habitatio; and socne, libertas, 
immunitas.] The privilege or freedom which every man hath in 
his house ; and he who invades that f1·eedom is properly said 
face1·e homcsoken. This we take to be what we now call burglary, 
a crime of a very heinous nature, because it is not only a breach 
of the king's peace, but a breach of that liberty which a man hath 
in his house, which should be his castle, and therefore ought not 
to be invaded. See Bracton, lib. 3. tract 2. c. 23. Du Cange. Ll. 
Canuti, caft. 39. Rastal; and this Diet. tit. Burgla1·y. 

It is also taken for an impunity to those who commit thi~~t crime. 
'fV. T!Jom, ft. 2030. 

lp the Scotch law haimsucken isclefined to be the crime of beating 
or assaulting a pePSon in his own house, and was anciently punish· 
able by death. Bell's Scot ch Law Diet. See 4 Comm. 223. 

HOMEST ALL, A mansion-house. See Frumstol. 

HOMICIDE. 

HoMICIDIUM.] The killing of any human creature : ,this is of three 
Jdnds; justifiable, excu8abte, and felonious. The first has no share 



HOMICIDE I. 1. 301 

of guilt at all; the second very little ; but the third is the highest 
crime against the law of nature that a man is capable of commit
ting. 4 Comm. c. 14. from whence the plan of ~~1is title, and much 
of the subsequent matter is extracted. 

Offences against the life of a man come under the general natlle 
of homicide, which in our law signifies the killing of a man by a man . 
1 Hwwk. P. C. c. 26. § 2. Bracton, lib. 3. c. 4. 

I. Of Justifiable Homicide. 
1. By unavoidabLe Necessity; under Command of the Law. 
2. By Permission of La1v; fo1· Advancement of Public 

Justice. 
3. ------------ for Prevention of Crimes, i1z 

themselves Caj1ital. 
II. Of Excusable Homicide, 

Per infortunium; or Misadventure Se Defendendo. 
l. TiVherein these are distinct. 
2. Wherein they agree. 

III. Of Felonious Homicide. 
1. Self-Murder; or where tiLe Offender is Fclo de se. 
2. Manslaughter~ Which two should be< carefully compared 
3. Murder S with each other. 
4. Petit Treason. 

I. 1. JusTIFIABLE HoMICIDE may be owing to some unavoidable 
necessity, without any will, intention or desire, and without any 
inadvertence, or negligence in the pat·ty killing, and therefor~ 
without any shadow of blame; it is either of a public or privati'! 
11ature. 

That of a ftublic nature is such as is occasioned by the due ex
ecution or advancement of public justice. That of a jzrivate 
nature is such as happens in the just defence of a man's person, 
houst:, or goods. 1 Hawk. P. C. c. 28. § 3. The first of these 
may happen by virtue of such an office as obliges one, in the ex
ecution of public justice, to put a malefactor to death, who has 
forfeited his life by the laws and verdict of his country. This is 
an act of necessity, and even of civil duty; and therefore not only 
justifiable, but commendable, where the law requires it. But the 
law must require it, otherwise it is not justifiable: therefore wan
tonly to kill the g-reatest of malefactors, a felon, or a traitor, attainted 
or outlawed, deliberately, uncompelled, and extt·ajudicially, is 
murder. 1 Hale's P. C. 497. Bract.fol. 120. 

There must be no malice coloured under pretel}ce of necessity; 
for wherever a person who kills another, acts in truth upon malice, 
and takes occasion from the appearance of necessity, to execute his 
revenge, he is guilty of murder. I Hawk. P. C. c. 28. § 2. 2 Roll. 
Rejz. 120, 121. Kelynge,28. Bract. lib. 3. caft. 4. 

Farther, if judgment of death be given by a judge not authorized 
by lawful commission, and execution is done accordingly, the 
judge is guilty of murder. 1 Ha'lvk. P. C. c. 28. § 4. 1 Hate's P. 
C. 497. And upon this account, Sit· Matthe<zv HaLe himself, though 
he accepted the place of a judge of the common pleas under Crom
<;.;;elt's government, (since it !s necessary to decide the disputes of 
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'civil property in the worst of times,) yet declined to sit on the 
_cr~wn_ side at the ass~ses, and try prisoners ; ha~i!;g very strong 
Objections to the lega.hty of the usurper's commtsswn; a distinc
tion p,erhaps rather too refined, since the punishment of crimes i:s 
at least as necessary to society, as maintaining the boundaries of 
property. 

The judgment, by virtue whereof any person is put to death, 
must be given by one who has jmisdiction in the cau·se; for other
wise both judge and oJficer may be guilty of felony. 1 Hawk. P. 
C. c. 28. Dalt. caj!. 98. 10 Co. 76. 22 Edw. IV. 33. a. H. P. 
C. 35. And therefore, if the court of common pleas give a judg
ment on an appeal of death, or justices of peace on an indictment 
for treason, and award execution, which is executed, both the 
ju~ge who gives, and the officers who execute, the sentence, are 
gmlty of felony; because the courts having no more jurisdiction 
over these crimes tha!l mere I?rivate person.s, theit· pr.oceedings 
thereon are merely v01d, and without foundatwn. But If the jus· 
tices of peace, on an indictment for trespass, atTaign a man of fe
lony, and condemn him, and he be executed, the justices only are 
guilty of felony, and not the officers who execute their sentence: 
for the justices hl\cl a jurisdiction over the offence, and theit· pro
ceedings were il'l'egular and erroneous only, but not void. 1 Hawk. 
P. C. c. 28. § s, 6. and the authorities t~1ere cited. Also such judg
ment, when legal, must be executed by the proper officer, ot· his 
appointed deputy: for no one else is required by law to do it; 
which requisition it is that justifies the homicide. If another per
son does it of his own head, it is held to be murder; even though 
it be the judge himself. 1 Hale's P. C. 501. 1 Ha7vk. P. C. c. 28. 
Dalt. Jus. c. 150. It was formerly held, that any one might as law
fully kili a person attainted of treason or felony, as a wolf or other 
wild beast; and anciently a person condemned in appeal of death 
was delivered to the relations of the deceased, in orde1· to be ex
ecuted by tbem. 1 Inst. 128. b. 2 Ass.jzl. 3. Staundf. P. C. 13. 
a. 11 Hen. IV. 12 . a. Plowd. Com. 306. b. 3 Inst. 131. Butat 
this day, it seems agreed, if the judge, who gives the sentence of 
death, and a forti01·i if any private person execute the same, vr if 
the proper officer himself do it without lawful command, they are 
guilty of felony. 27 Ass. 41. Bro. Ajzjwal, 69. 1 Hawk. P. C. c. 
28. § 8, 9. This judgment must also be executed, se1·vato juTis or
dine; it must pursue the sentence of the court. If an ofl1cer be
heads one who is adjudged to be hanged, m· vice ve1·sa, it is mur
der; for he is merely ministerial, am! therefore only justified when 
he acts under the authority and compulsion of the law; bu t if 
a sheriff changes one kind of death to another, he then acts by 
his own authority, which extends not to the commission of homi
cide ; and besides, this license might occasion a very gross abuse 
of his power. Finch's L. 31. 3 Inst. 52. I Hate's P. C. 501. 
The king, in~leecl, n1ay remit part of a sentence; as in the case 
of treason, all but the beheading: but this is no change, no intro
duction of a new punishment; and in the case of felony, whery 
the judgment is to be /wnge(l, the king (it hath been said) cannot 
legally order, even a peer, to be beheaded. 3 Inst. 52. 212 . See 
F~8t. 267. where it is said that if the officer varieth from the judg· 
ment, Qf his own head, and without warrant, or the colour of au· 

l 
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thot·ity, he is guilty of felony at least, if not of murder; but not if 
he is authorized by custom or warrant from the crown. For al
though the king cannot by his prerogative vary the execution, so 
as to a15gt·avate the punishment beyond the intention of the law, 
yet it doth not follow, that he who may remit part of the judg
ment, or wholly pardon the offender, cannot mitigate his punish
ment with regard to the pain Ot' infamy of it. But this doctrine is 
mol'e fully considered iu another p lace. See tit. Pa1·don, Execu
tion, ( C1·iminal,) Judgment, (Criminal.) 

2. Homicides committed for the advancement of public justice, 
are ;-where an officer, in the execution of his office, either in a 
civil or criminal case, kills a person that assaults and resists him. 
1 Hale's P. C. 494. 1 Hawk. P. C. If an ojficet·, o1· any private 
person, attempts to take a man charged with felony, and is re
sisted; and in the endeavour to take him, kills him. 1 Hale's P. 
C. 494. In case of a riot or rebellious assembly, the officers en
deavouring to disperse the mob a1·e justifiable in killing them, 
both at common Jaw and by the riot act. Stat. 1 Geo. I. c. s. 1 
Hale's P. C. 495 I Hawk. P. C. 161. And in case a stranger in
terposes to part the combatants in an affray, giving notice to them 
of that intention, and they assault him ; if in the struggle he 
should chance to kill, this would be justifiable homicide ; fo1· it 
is every man's duty to interpose for the preservation of the public 
peace, and for the prevention of n1ischief. Fost. 272. Where 
the ftrisont:rs in a gaol, or going to gaol, assault the gaoler or of
ficer, and he in his defence kills any of them, it is; justifiable, for 
the sake of preventing an escape. 1 Hale's P. C. 496. If tresjlass
ers in forests, parks, chases, or warrens, will not surrender them
selves to the keepers, they may be slain, by virtue of the stat. 21 
Ed~v. I. st. 2. de malf'factoribus in jw1·cis; and 3 & 4 W. b' M c. 
lO. If a person having actually committed felony will not suffe1· 
himself to be arrested, but stand on his own defence, o1· fly, so 
that he cannot possibly be apprehended alive by those who pursue, 
whether private persons or public officers, with o1· without a war
rant from a magistrate, he may be lawfully slain by them. So, if 
even an inizocent person be indicted of a felon y, where no felony 
was committed, yet if he will not suffer himself to be arrested by 
an officer who has a warrant, he may be lawfully killed, for there 
is a charge against him on record, to which he is bound at his 
peril to answer. 1 Ha7vk. P. C. c. 28. § II, 12. 22 .llss. 55. Bro. 
Cor. 87. 89. Staundf. P. C. I3. 3 Inst . 221. Dalt. cajz . 98. H. 
P. C. 36. CTom. 30. Where a sheriff, &c. attempting to make 
a lawful arrest in a civil action, or to 1'etake one who ' has been 
arrested and made his escape, is resisted by the party, and un
avoidably kills him in the affray. 1 Hmvk. P. C. c. 28. § 17. 1 
Roll. Rejt. I89. H. P. C. 37. 3 Inst. 56. Crom. 24. a. Dalt. 
cajl. 98. And in such case the ol1icer is not bou nd to give back, 
but may stand his ground, and attack the p arty. I l'Ia1vk. P. C. 
c. 28. § 18. H. P . C. 31. But no private person, of his own au
thority, can anest a man for a civil matter, as he may fo1· felony, 
&c. I Hawk. c. 28. § 19. Crom. 30. b. Neither can the sheriff 
himself htwfully kill those who barely fly from the execution of 
any civil process. I Ha1vk. c. 28. § 20. H. P. C. 37. 

And in all these cases there must be an apparent necessity on 



HOMICIDE I. 3. 

'fhe o~cer's .:Sid"e,_ :viz. 'tbil.t the party could not be a-rrested or apo 
Jlrehended, the rrot could not be suppressed, the prisoners could 
not 'T:Je kept in hold, the deer-stealers could not but escape, un
fess such homicide wer'e committed : otherwise, without sach ab
-sdli.tte necessity, it is not justifiable. 

Lastly, off t11e champions in a trial by battel, killed either of 
It-hem the other, ·such homicide was justifiable, and was imputed 
1:0 the just judgment of God, who was the1'eby presumed to have 
decided in favour of the truth. l Hawk. P. C. 71. See tit. 
-Batte! . 

. 3 . Such hom_icide a~ is ~ot?mi.tted for the fzrevention of any for
cible and ·atrocious crzmc, IS JUSttfiable by the law of ·nature; and 
a lso by the law of England, as it stood so early as the time of Brae
t on, and as it is since expressly declared by stat. 24 Hen. VIII. 
c. 5. See Bract. fol. 155. If any person attempts a robbery or 
murder of another, or attempts to break open a house in the night• 
time, (which extends also to an attempt to burn 'it,) and shall be 
killed in such attempt, the slayer shall be acquitted and dischar
ged. 1 Hale's P. C. 48'8. And not only the master of a house, 
but a lodg·er, or a sojourner, who kills an assailant intending to 
t:orrimit murder or robbery, is within the protection of the law. 
Cro. Cm·. 544. This reaches not to any crime unaccompanied 
w ith ·force, as 'picking of pockets, or to the breaking open of any 
b ouse in the· day-time, unless it carries with it an attempt of rob
bery also. 4 Comm. c. 14. 

Justifiable homicide of a ftrivate nature, in the just de(ence of a 
man's person, house, or goods, may happen either by the killing 
of a <zv~:ongdoer, ot· an innocent person. And first, the killing of 
a wrongdoer in the making· of such defence, may be justified in 
1nany cases; as whe1'e 11 man kills one who assaults him in the 
highway, to rob or murder him; or the owner of a house, or any 
of his servants o1· lodgers, &c. kill one who attempts to burn it, 
or to commit therein murder, robbery, or other feloriy ; or a wo
man kills one who attempts to ravish her; or a servant corning 

' suddenly, and finding his master robbed and slain, falls upon the 
murderer immediately, and kills him ; for he does it in the height 
of his sui·prise, 11ncl under just apprehensions of the like attempt 
tt'pon himself; but in other circumstances he could not have jus
t i:fied the ' killing of such a one, but ought to have apprehended 
l1im, &c. 1 Ha~vk. P . C. c. 28. § 21. 24 Hen. VIII. cajz. 5. Dalt. 
t:aft. 98. ~ 

Neither shall a man in any case justify the killing another by a 
p retence of necessity, unless he were himself wholly without fault 
i N. bringing· that necessity upon himself; for if a man, in dfjence 
of an injury done by himself, kill any person whatsoever, he is 
guilty of manslaug·hter at least; as where divers rioters wrong· 
fully withhofd a house by force , ·and kill those, who attack it from 
·without, and endeavour to burn it. 1 Ha'ivk. P. C. c. 28. § 22. 
Cram. 27. b. .H. P . C. 56. 

Neither can a man justify the killing another in defence of his 
-house ot• goods, or even of his person, from a ba1·e jwivate t1·es
j za88; ·and therefore he that kills another, who, claiming- a title to 
his house, attempts to enter it by force , and shoots at it, or that 
breaks open his windows in order to arrest him, or that persists in 
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brea}dng his l~dges after he is forbidden, is guilty of manslaugh
ter; and he who, in his own defence, kills another that assaults 
him in his house in the day-time, and plainly appears to intend to 
beat him only, is guilty of homicide se defendendo, for which he 
forfeits his goods, but is pardoned of course ; yet it seem! that a 
private person, and, a fo?·tiori, an officer of justice, who h~.ppens 
unavoidably to kill another endeavouring to defend himself from, 
or suppress dangerous rioters, may justify .the.fact, inasmuch as he 
only does his duty in aid of public justice. 1 Ha~vk. P. C. c. 28. 
§ 23. H. P. C. 40. 57. Cro. Ca1·. 538. Dalt . cajl. 98. 

According to the opinion of Mr. Serjeant Ha'lukins, a person 
who, without provocation, is assaulted by another, in any place 
whatsoever, in such a manner as plainly shows an intent to murdet· 
nim, as by dischat·ging a pistol, or pushing at him with a drawn 
sword, &c. may j'ustify killing such an assai!arJt, as much as if he 
had attempted to rob him. I Hawk. P. C. c. 28. § 24. &c. N. 
Bendlo, 47. I .And. 41. Crom. 27. b. 28. b. Dalt. cajl. 98. Staundf. 
P. C. 15. a. 3 Inst. 57. Bacon, 33. For other cases, vide Cro. 
Cm·. 238. Marclz, 5. 

The Roman law also justifies !zomicide, when committed in de~ 
fence of the chastity either of one's self ot· relations. The Engtislt 
law also justifies a woman killing one who attempts to ravish her. 
Bac. Elem. 34. l Hawk. P. C. c. 38. § 21. And so too, the husband 
or father may justify killing a man who attempts a rape upon his 
wife or daughter; but not if he takes them in adultery by consent~ 
for the one is forcible and felonious, but not the other1 I Hale's 
P. C. 485, 486. And there seems no doubt but the forcibly at
tempting a crime of a still moPe detestable nature, may be equal
ly resisted by the death of the unnatural aggressor. For the one 
uniform principle that runs through our own, and all other laws, 
seems to be thi<> ; that where a crime, in ftseif cajzital, is endea
voured to be committed by force, it .is lawful to repel that force by 
the death of the party attempting. 4 Comm. c. 14. 

In these instances of justifiable homicide, it may be observed, 
that the slayer is in no kind of fault whatsoever, not even in the 
min!ftest degree; and is, therefore, to be totally acquitted and 
.discharged, with commendation rather than blame. 1 Hawk. P. 
c. c. 28. § 3. 

But that is not quite the case in excusable !zomicide, the very 
name w.hereof imports s0me fault, some error, or omissio~; so 
trivial, however, that the law excuses it from the guilt of felony, 
though, ·in strictness, it judges it deserving of some little degl'ee 
of punishment. See the next division. 

II. J.· HoMICIDE per infortunium; or MISADVENTURE, is where 
a man doing a lawful act, without any intention of hurt, unfor~ 
tunately kills another : as where a man is at work with a hatchet, 
and the head thereof flies off, and kills a stander-by ; m· where a 
person, qualified to keejl a gun, is shooting at a mark, and uncle
signedly kills a man: for the act is lawful, and the effect is merely 
accidental. 1 Hawk. P. C. c. 29. So where a person is mode
~ately correcting a child, a master his apprentice or scholar, m· an . 
officer punishing a criminal, (as by whipping,) and happens to 
occasion his death, it is only misadvent(u·e ; for the act of correG-

~-OL. III. Q q 
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tion was lawful: but if he exceeds the bounds of ftlOdel•atiOl'l, er. 
ther in the manner, the instrument, or the quantity of punishment 
and death ensues, it is manslaught er at least; and in some case; 
(nccorclin g to circumstances) murder; for the act of immoderate 
correction is nnlawful. 1 Hale's P. C. 473, 474. vVhere an of
fi ce r of the impre ss se rvice in the navy, fires at a boat in order t~ 
brin g he r to, and k ill s a m an, it is impossible that the offender 
should be mad e g uil ty of more than manslaughter, especially if 
h e fir es in the manne r u sua! upon such occasions. Co~vjz. 832. fter 
L ei. J.Vfantjidd. 

A ti lt or a tournam en t, the martial diversion of our ancestol's, 
~was however an unl a>vful act ; and so ' a;e boxing; and sword-play
ll1g, the succeedi ng am usements of their posteritv: and therefore 
if a kni g ht in th e former case, or a g ladiator in the latter, be kill~ 
<~d, such killin g is fe:Jo ny of manslaughter. But if the king com
:nand or permit ~uch dive r sion, it is said only to be misadventure; 
fo r then th e act 1s lawful. l Hale's P. C. 473. 1 Ha1vk. P. C. c •. 
2 9. § 8. Likewise to wh ip an other's horse, whereby he runs ove.r 

a child and kills him, is held to be accidental death in the rider, 
for he has done noth ing unl awful; but it is manslaughtel' in the 
p erson who whipped him; for the act was a trespass, and at best 
a piece of idl eness of inevi tably dangerou s consequence. 1 Hawk. 
P. C. c. 29. § 3. 

Where one lawfully u sin g an innocent diversion, as shooting at 
butts, or at a bird, &c. by the glancin g of an arrow, or such like 
accident, kills another, this is only homicide by misadventure. 
Keitw. 108. Bro. Cor. 148. See Kelynge, 41. So where a per/ 
son happens to kill anoth er in playing a match at foot-ball, wrest
ling Ol' such like sports, which are attended with no apparent dan
ger of life, and intended only for the trial! exercise, and improve
ment of the strength, courage and acti vity of the parties. Keitw. 
108. 136. C1·om. 29. a. ll Hen. VII. :J3. a. l Hawk. P. C. c. 29. § 
6·, 7, 8. 

In general, if death ensues in consequence of an idle, danger· 
ous, and unlawful sport, the slayer is guilty of manslaughter, am! 
not misadventure only, fo r these are unlawful acts. l Ha~vk. P .. 

C. c. 29. § 9. l Hale's P. C. 472. Fast. 261. Thus, if a man kills 
another by shooting at a deer, &c . in a thit·d person's park, in the 
doing whereof he is a trespasser ; or by shooting of a gun, or 
throwing stones in a city or highway, or othet• place where men 
usually resort, by throwin g stones at anothet· wantonly1 in play, 
which is a dangerous eyport, and has not the least , appearance of 
any good intent ; or by doing any other such idle action as cannot 
but endange r the bodily hurt of some one or other ; or by tilting or 

playing at band-sword without th~ kin g' s comm and ; _ot· by par:y· , 
i ng with naked s words, covered with buttons at the pomts, or w1th 
sword s in the scabbards, Ol' such like ras h sports, which cannot 
be u sed without the m anifest hazard of life, he is guilty of man· 
slaughter. l Hawk. P . C. 29. § 9. H. P. C. 3 1, 32. 58. Hob. 134.' 

B ut see jzost, III. 
vV bcre the defendant came to town in a chaise, and before he 

g ot out of it, fired his pistols, which by accident killed a woman, . 
.,King, Ch. J . r ul ed it to be manslaughter. Str. 481. 

Homicide, in selfdr:fen ce, or se defe ndendo, upon a sudde~ ~ffray? 
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is also excusable, r ather than justifiable, by the English law. This 
s pecies of self-d efe nce must be distinguished from that already 
mentioned, ante, I. 3. as calculated to hinder the perpetration of a 
capital crime; which is not only a matter of excuse, but of justi
fication. But the self-defence, which we are now speaking of, is 
that whereby a man may protect himself from an assault, or· the 
like, in the course of a sudden brawl or quanel, by killin g him 
who assaults him. And th is is what the law expresses by the 
wOJ·cls ch ance-medLey, m· (as some rather choose to write it) cllaud
m cclley; the former of which, in its etymology, signifies a cas uaL 
affray, the latte r an a·ffray in the heat of blood ot· passion, both of 
them of pretty much the same import; but the former· rs in com
mon speech too often e!Toneously applied to any manner of homicide 
by misadventure; whereas it appears by the stat. 24 Hen. V III. c. 5. 
ancJ om ancient book s, ( Sraund.f P. C. 16.) that it is properly ap
plied to such killing as happens in self-defence, upon a sudden ren
counter·. 3 Inst. 55. 57. Post. 275, 276. This right of natural 
defence does not imply a right of attackin g: for, instead of at tack 
ing one another for injmies past or· i:.1pendin g·, men need only 1 

have re-course to the proper tribunals of justice : they cannot 
therefore legally exercise thi s right of preven ti,-e d efence except 
in sudden and violent cases, when certain and immedi ate suffering 
would be the consequence of waiting for the assistance of the law. 
Wherefore to excuse homicide, by the plea of se lf-defence , it must 
appear that the slaye r had no othe r possib le ( o_r, at lea~t, prob.able) 
means of escaping from his assailant. 

It is frequently difficult to distinguish this species of homicide 
(upon chance-1nedley, in self-defence) from that of manslaughter, 
in the proper legal sense of the word. 3 Inst. 55. But the true 
eriterion between them seems to he this: when both parties are 
actually combating at the time when the mortal stroke is given, 
the slayer is then guilty of manslaughter: but if the slayer hath 
not begun to fight, or ( havi]Jg b~gun) endeavou rs to decline any 
further struggle, and afterwards, being closely pressed by his an
tagonist, kills him to avoid his own destruction, this. is homicid'e 
excusable by se lf-defence. Post. 277. For which reason the Jaw 
requil'es, that the person who kill s another in his owl) defence, 
should have retreated as far· as he conveniently o1· safely can, to 
avoid the violence of .the assaul t, before he turns upon his assail
ant: and that not fi ctitiously, or in orde r to watch his opportunity, 
but from a real tenderness of shedding his brother's blood. And 
t hough i t may be cowardice, in time of war be tween two indepenclc 
e nt nations, to flee from an enemy; yet between two fellow-sub 
jects, the la\v countenances no such point of honour: bec~ur se the 
king and his courts are the -uindices inju1·iarum, and wi ll give to 
the party wronged all the satisf<,ction he dese rves. I Hale's P. 
C. 481.483. The party a-,saultecl mnst the refore flee as far as he con~ 
veniently can, either by reason of some wall, ditch, or· other im pedi
ment, or as far as the fi erceness of the assau lt wi ll per·mit him, for 
it m ay be so fierce as not to allow him to yield a step, wi thout ma
n ifest danger of his life, or enormous bodily h .u·m ; and t hen, in 
l1is defence, he may kill his assailant instantly. l Hale's P . C. 483. 
And as the manner of the defence, so is a lso the time to be con
siderecl ; for if t11e person ass•lultcd does l)rt fu)l up o11 the agg res• 
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sor till the affray is over, ()r when he is running away, this is l'e~ 
venge and not defence. Neither under the colour of self-defence 
will the law permit a man to screen himself from the guilt of "de: · 
liberate murder: for if two persons A. and B. agree to fight a 
du'el, and A. give_s the first _on~et, and B. retreats as far as he ~afely 
can, and then k1lls A. this · 1s murder; because of the previous 
malice and concerted design. I Hale's P. C. 479. But if .11. upon 
a sudden quarrel assaults B. first, and upon B.?a returning the as. 
sault, A . . really and bona .(ide ~ees, a1~d being ch·iven- to the wall, 
t ums agam upon B. and kllls hun; th1s may be se defendendo, ac~ 
cording to some o'f o~r wr~t~rs. 1 Hale's P. C: 482'. Though 
others have thought tlus opm10n too favourable ; masmuch as the 
neces!:lity, to which he is at last reduced, originally arose from his 
own fault 1 Ha7vk. P. C. c. 29 . § 17. 

And it is now agreed, that if a man st1·ike another upon malice 
ftre ju:nse, and then fly to the wall, and there kill him in his own 
defence, he is guilty of murder. I Ha~vk. P. C. c. 29. § 17. 
Stau.ndf. P.' C. 15. a Cram. 28. a. Dalt. caft. 98. Kelynge, 58, 
H. P. C. 42. See jzost, Ill. 3. 

Under this excuse, of self-def-ence, the principal, civil and na· 
t ural relations are comprehended ; therefor~:: master and servant, 
parent and child, husband and wife, killing an assailant in the 
necessary defence of each other respectively, are excused; the 
act of the relation assisting being construed the same as the act 
of the party himself. I Hale's P. C. 484 

Homicide se 'drfendendo, OI' by self-defence, says Hawkins, 
seems to be, where one who has no other possible means of pre· 
serving his life from one who combats with him on a sudden quar· 
rei, or of defending his person from one who attempts to beat 
him, (especially if such attempts be made upon him in his own 
house,) kills the person by whom he is reduced to such an inevi· 
~able necessity. I Hawk. P. C. c. 22. § 13. &c. H. P. C:. 40. 
Staundf. P. C. 15. 

A nd not only he who on an a!3sault retreats to a wall, or some 
such strait, beyond which he can go no further before he kills 
the other, is adjudged by the law to act upon unavoidable neces· 
sity: but also he who being assau lted in such a manner, and in 
such a place, that he cannot go back without manifestly endangt<r· 
ing his life, kills the other without retreating at all. 1 Hawk. P . 
C. c. ~9. § 14·. Bro. Cora. 125. 43 Ass. 31. 3 Inst . 56. H. P. 
c. 41. 

And notwithstanding a person, who retreats from an assauit to 
the wall, give the other divers wounds in his retreat, yet if he 
give him no mortal one till he get thither, and then kill him, he is 
g uilty of homicide se defendendo only 1 Hawk. P. C. c. 29. § 15. 
H. P. C. 4·!. Cram. 28. Staundf P. C. 15. a. 

And an officer who kills one who resists him in the execution 
of his oftice, and evt n a private person t hat kills one who felo· 
niously assaults him in the highway, may justify the fact without 
ever giving bac k at alL 1 Hmvk. P. C. c. 29. § 16. H. P. C. 41. 
3 lnst. 56. Crom. 23. a. 

There is one species of homicide sc drfendendo, where the 
party slain is equal ly innocent as he who occasions his death ; 
:;nd yet this homicide is also excusable from the great universa! 
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principle of self-preservation, which prompts every man to save 
his own life preferable to that of another, where one of them, 
must inevitably perish. As, among others, in that case mentioned 
by Lord Baeon, where two persons being shipwrecked, and get
ting on the same plank, but finding it not able to save them both, 
one of them thrusts the other from it, whereby he is drowned. 
He who thus preserves his own life at the expense of another 
man's, is excusable, through unavoidable necessity, and the prin
ciple of self-defence ; since their both remaining on the same 
weak plank is a mutual, though innocent attempt upon, and en
dangering of each other's life. See Bac. Elem. c. 5. 4 Comrn. c. 
14. . 

2. The circumstances wherein these two species of homicide, 
by misadventure and self-defence, agree, are in the blame and 
punishment. For the law sets so high a value upon the life · of a 
man, that it always intends some misbehaviour in the person who 
takes it away, unless by the command or express permission of 
t he .law. In the case of misadventure, it presumes negligence, or 
at least a want of sufficient caution in him who was so unfortunate 
as to commit it; who is, therefore, not altogether faultless. And 
as to the neces::;ity which excuses a man who kills another u de
fendendo, Lord Bacon entitles it necessitas culjlabilis, and thereby 
distinguishes it from th!! former necessity of killing a thief or a 
malefactor. Bac. Elem. c. 5. For the law intends that the quar
rel Ol' assault arose from some unknown wrong, or some provo
cation, eithet· in word or deed; and since, in quarrels, both parties 
1nay be, and usually are, in some fault, and it scarcely can 
be nied who was originally in the wrong, the law will not hold 
the survi vot· entirely guiltless. But it is clear, in the other case, 
that where I kill a thief that breaks into my house, the original 
fault can never be upon my side. The law besides may have a 
fa rther view, to make the crime of homicide more odious, and to 
caution men how they venture to kill another upon their own pri
vate judgment, by ordaining that he who slays his neighbour, with
out an express warrant from the law, so to do, shall in no case be 
absolutely ft·ee from guilt. 

The jzenalty inflicted by our laws in these cases, is said, l)y Sit· 
Edward Coke, to have been anciently no less than death; 2 Inst. 
248. 315. which, however, is wi.th reason denied by later and more 
accurate writers. l Hate's P. <.:. 425. 1 Hawk. P. C. c. 29. § 
20. Fast. 282. &c. lt seems rather to ·have consisted in a for
feiture, some say of all the goods and chattels, others of only part 
of them, by way of fine or weregild: whi~;;h was probably disposed 
of, in pios usus, according to the humane superstition of the times 
f0r the benefit of his soul, who was thus suddenly sent to his ac
count, " with all his imperfections on his head." Fast. 287. But 
that r eason having long ceased, and the penalty (especially of a 
total forfe iture) growing more severe than was intended, in pro
portion as personal property has become more considerable, the 
delinquent has now, and has had as early as om· records will reach, 
a pardon, and a writ of restitution of his goods as a matter of 
course and right, only paying for suing out the same. Fast. 283. 
2 Ha'luk. P. C. c. 37. § 2. And indeed to prevent this expense, in 
cases where the death has notoriously happened by misadventure 
Ql' in sel.f-defcnce, the j udges p ermit (if not direct) a general 
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verdict of acquit tal. Fost. 288. As they do now in all cases 
where the homicide does. not amoun t to mt,n·.cler ot· manslaughter. 

It seems clear that neither of these homlclcles, by misad-ventu1·e 
o1· se defendendo, are felonious, because they are not accompaniect 
with a felonious intent, which is necessary in every felony. 1 
Hawk. P. C. c. 29. § \9. 3 Inst. 56. 2 In.yt. 149. 

And from hence it seems plainly to ·follow, that they were 
never punishable '':ith los~ of life.; and ~he same also fa1·ther ap
pears frotX: the wnt.d~ odzo et atza by virtue whe:eof, if any per· 
son cotmmtted for klllmg another, were found gmlty of either of 
these homicides, and no other crime, he might be bailed · and 
indeed it seems to be against natural justice to condemn a ~an to 
death, for what is owing rather to his misfortune than his fault. 1 
Haqvk. P. C. c. 29. § 20. 

It is true, indeed, that some of our best authors have argued from 
the statu te of Marlbridgc, c. 26. which enacts, that mu1·dnan de 
f:te te1·o non acljudicetur, ubi inf ortunium tantummod~ adjudic'atuin 
el!t, c:tc. that, before this statute, homicides by misadventure; or 
se defendendo, were adjudged murder, and consequently punished 
by death . 1 Ha~vk. P. C. c. 29. § 21. 2 Inst. 56. Stau-ndf. P. 
c. 16. 

But to this it may be answered, that murder in those days sig.' 
nifi e cl only the private killing of a man, by one who was neither 
seen nor heard by any witness; for which the offender, if found, 
was to be tried by ordeal, and if he could not be found, the town 
in which the fact was clone, was to be amerced sixty-six marks, 
unless it could be proved that the person killed was an English
mau : otherwise it was presumed he was a Dane or Norman, who 
in those cl ays were often privately made away with by the English. 
And it being a doubt whether homicide by misadventure, &c. were 
to be esteemed murder in this sense, it seems to have been the 
chief intent of the makers of tbis statute to settle this question , 
1 Hawk. P. C. c. 29. § 22. Bmct. 134. b . 135. a. Kelynge, 121. 

However it is certain, that notwithstanding neither of these 
of'rences be feloni es, yet a person guilty of them is not bailable by 
justices .of jzeace, but must be committed till the next coming of 
the justices of eyre or gaol delivery. . 1 Ha,wk. P. C. c. 29, § 23. 
H. P. C. 98, 99. 2 Inst . 315. Dalt. cajz. 98. But such ofl'ender 
may be brought up by habeas co111us, before any of the twelve 
judges, and bailed. 

Indeed, anciently a person committed for the death of a man, 
mig·ht sue ·out the . writ de adio er ~tia, which by llfag_na Charta, c. 
16. is grantable without fee ; and 1f thereon, by ::m mquest taken 
by the sheriff, he were found to have done the fn_ct by misadven
ture, o1· se dFfenrlendo, he might be mainprised by twetve men, 
upon the writ de j10nendo in ballium. But such writs and inquiries 
were taken away by the statute of GLouceste1·, c. 9. and stat. 28 
Edw. III. c. 9. and though perhaps they were ag·ain re vived by 
stat. 42 Ed7v. III. c. I. which makes all statutes contrary to 
Jlfagna Charta void, yet at this clay they seem to be obsolete, and, 
'indeed, useless; inasmuch as the party may probably be soonet· 
delivered in the usual course, by the coming of the justices of 
gaol delivery. 1 Hawk. P. C. c. 29. § 24. Staundf P. C. 77. g. 
2 Inst. 43. 315. 9 Co. 56. Co. Bait and llfainjtrisr:, c, !Q._ 
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It is also agreed, that no one can excuse the killing another, by 
setting forth in a special plea, that he did it by misadventure, or se 
!l~fendendo, but that he must plead " not guilty," and give the spe
cial matter in evidence. And that wherever a person is found .guilty 
of such homicide, either by a special indictment for the same, or 
by a verdict setting forth the circumstances of the case' on a gene
ral indictment of murder or homicide, he shall be .discharged out 
of prison upon bail, and forfeit his goods: But, that upon removing 
the record by certiorari into chancery, he shall have his pardon of 
course, without staying for any warrant from the king to that pur
pose. I Hawk. P. C. c. 29. § 25. 4 Hen. VII. 2. a. Keitw. 53. 
a. 108. b. 2 Inst. 316 . .Staundf. P. C. 15. b. 16. b. Datt. caft. 
96. 98. Fitz. N. B. 24-6. C. H. 

III. FELONIOUS HoMICIDE, is an act of a very different nature 
from the former, being the killing of a human creature, of any age 
()r sex, without justification or excuse. This may be clone either 
by killing one's self or another person. 

I. SELF-MURDER is ranked among the hig·hest crimes, being a 
peculiar species of felony; a felony committed on one's self. The 
party must be in his sellSes, else it is no crime. But this excuse 
ought not to be strained to that length, to which our coroners' juries 
arc too apt to carry it, -viz . that the very act of suicide is an evi
dence of insanity; as if every man, who acts oontrary to reason, had 
no reason at all: for the same argument would prove every other 
criminal non comjws, as well as the self-murderer. The law very 
rationally judges, that every melancholy or hypochondriac fit docs 
not deprive a man ofthe capacity of discerning right fr01;n wrong, 
and, therefore, if a real lunatic kills himself in a lucid interval, he 
is felo de .se as much as another man. I Hale's P. C. 412. 

As to the punishment which human Jaws inflict on this crime; 
they can only act upon what he has left behind him, his reputation 
and fortune: on the former, by an ignominious burial in the high
way, with a stake driven through his body; on the latter, by the 
forfeiture of all his goods and chattels to the king. 

In this, as well as all other felonies, the offender must be of the 
ag·e of discretion, and comjws mentis; and therefore, an infant kill
ing himself under the age of discretion, OJ' a lunatic durin g his 
lunacy, cannot be afelo de se. 1 Ha~vk. P. C. c. 27. § I. C-ram . 
30. a. b. 31. a. H. P. C. 28. Dalt. cajl. 92. 3 Inst. 51·. 

Om' Jaws have always had such an abhorrence of this crime, 
that not only he who kills himself with a deliberate and di rect pm
pose of so doing, but also in some cases, he who maliciously at
tempts to kill another, and in pursuance of such an :tttempt un will
ingly kills himself, shall be adjudged in the eye of the Jaw a fe lo 
de se; for wherever death is caused by any act done with a m ur
derous intent, it makes the offender a murderer. 1 I-fmvk. P. C. 
c. 27. § 4. Dalt. cajz. 92. 144. 44 Edw. III. 44. 44· Ass. 55. Bro. 
Co1·. 12. f4. Staundf. P. C. 16. H. P. C. 28, 29. Putt . 119. b . 
Cram. 28. 

He who kills another upon his desire or command, is in the 
judgment of the law as much a murderer, as if he had done it 
;merely of his own head; and the person killed is not looked upon 
~s a felo de se, inasmuch as hi~ as.~ent was merely voic.l, beit1g 
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against the law of God and man. 1 Hawk. P. C. c. 27. § 6. Keilw. 
136. Moor\ 754. 

Further as .to wj1at afdo de se shall forfeit, it seems clear, that 
l1e sha~l forfeit all chattels real or personal which he hath in his 
o~n n_g?t; an~ also all chattels real whereof .he is possessed 
e1ther JOI11tly With his wife, or in her right; and also all bond1> 
and other personal things in action, belonging solely to himself; 
and also. all personal things in action, and, as some say, entire 
chattels m possession to which he was entitled jointly with another 
()n any account, e ~~cept that of merchandise. But it is said, that 
he shall forfeit a. moiety only of such joint chattels as may be 
severed, and nothmg at all of what he was possessed of as execu· 
tor or administrator. 1 Hawk. P . C. c. 27. § 7 • . However, · the 
blood of afelo de se is not corrupted, nor his lands of inheritance 
forfeited, not· his wife barred of her dower. 1 Hawk. P. C. c. 27. 
§ 8 . Plowd. Com. 261. b. 262. a. 1 Hale's P. C. 413. The will 
of a felo de se therefore becomes void as to his personal property, 
but not as to his real estate. Plowd. ~61. 

Not any part of the personal estate is vested in the king, before 
the self-murder is found hy some inquisition; and consequently 
the forfeitme thereof, is saved by a pardon of the offence before 
such finding-. 5 Co. 110. b. 3 Inst. 54. 1 Saund. 362. · 1 Sid. 
150. 162. But if there be no such pardon., the whole is forfeited 
immediately afte1· such inquisition, from the time of the act done 
by which the death was caused, and all intermetiiate alienations 
and titles are avoided. Plowd. Comm. 260. H. P. C. 29. 5 Co. 
110. Finch's L. 216. And such inquisitions ought to be by the co
roner suf~er visum corjzoris, if the body ca~ be found ; and an in. 
(}Uisition so taken, as some say, cannot be traversed. H. P. C. 
~9. 3 Inst. 55. See 1 Ha~uk. P. C. c. 27. § 9, to, 11. B ut see 
3 Mod. 238. 

But if the body cannot be found, so that the coroner, who has 
authority only sujzer villum corjzoris, cannot proceed, the inquiry 
may be by justices of peace ; (who by their commission have a 
g eneral power to inquire of all felonies ;) or in the king's bench, if 
t he felony wet·e committed in the county where that court sits; 
and such inquisitions are traversable by the executor, &c. l Ha'lvk. 
P. C. ·c. 27. § 12. 3 Inst. 55. H . P. C. 29. 2 Lev. 141. 

Also all inquisitions of this offence being in the nature of in
dictments, ought particularly and certainly to set forth the cir· 
cum stances of the fact; and in the conclusion add that the party 
in such manner mtll'derecl him self. l Ha?uk. P. C. c. 27. § 13. 3 
Lev . 140. 3 )J.1od. 100. 2 Lev. 152. Yet if it be full in sub
-s tance, the c(n:oner may he served with a rule to amend a defect 
i n form . 1 Sid. 225. 259. 3 Mod. 101 . 1 Keb. 907. 1 Hawk. 
P. C. c. 27. § 15. 

If a person is unduly found f elo de se, m· on the other hand found 
to be a lunatic, when in fact he was not so, and therefore felo de 
8 e, although a vn·it of melius inquirendum will not be granted, yet 
t he inquisition is traversable in the ldng' s bench. 3 Mod. 238. 

By the rubrick in the common prayer, before the burial office, 
( confirmed · by stat. 1·3 & 14· Car. II. c. 4.) persons who have 
laid violent hands upon themselves, shall not have that office used 
at their interment. See further on this subject, this. Diet. tit. Fete, 
rfe se, 
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- The other species of criminal homicide is that of killing an
other man. But in this there are also degrees of guilt, which 

- divide the offeiKe into manslaughte1· and mm·der. The difference 
between which may be partly collected from what -ha! been inci
dentally mentioned in the preceding articles; and principally 
consists. in this, that manslaughter (when voluntary) arises from 
the sudden heat of the passions; murde1· from the wickedness of 
the heart. 

2. MANSLAUGHTER is therefore thus defined: The unlawful kill
ing of another, 'Without malice, either exj2ress or implied: which 
may be either 'Voluntarily, upon a sudden heat; or involuntarily, 
but in the commission of some unlawful act. 1 Hale's P. C. 466. 
And hence it follows, that in manslaughter there can be no acces
saries before the fact; because it must be done w-*thout preme
ditation. 

As to the first, or 'VOluntary branch: if upon a sudden quarrel 
two persons fight, and one of them kills the othe1·, this is man
slaughter: and so it is, if they, upon such an occasion, go out and 
fight in a field; for this is one continued act of passion, and the 
law pays that regard to human frailty, as not to put a hasty and 
deliberate act upon the same footing with regard to guilt. 1 
I-fawk. P. C. c. 31. §. 29, 30. So, also, if a man be greatly provo. 
ked, as by pulling his nose, or other great indignity, and imme
diately kills the aggressor, though this is not excusable se defen
dendo, since there is no absolute necessity for doing it, to preserve 

_ himself;, yet neither is 'it murder, for there is no previous malice; 
but it is manslaughter. Kdynge, 135. But in this, and in every 
other case of homicide, upon provocation, if there be a sufficient 
cooling-time for passion to subside and reason to interpose, and 
the .person s0 provoked afterwards kills the other, this is delibe
rate revenge, and not heat of blood, and accordingly amounts to 
murder. FofJt. 296. So if a man takes another in the act of 
adultery with his wife, and kills him dit·ectly upon the spot; this 
i<> not absolutely ra11ked in the class of justifiable hon1icide, as in 
case of a forcible rape, but it is manslaughter. 1 Hale's P. C. 
486. It is however the lowest degree of it, and therefore in such 
a case, the court directed the burning in the hand to be gently in
flicted, because there could not be a greater provocation. Raym. 
212. Manslaughtet· therefore on sudden provocation differs from 
excusable homicide se defendendo in this : that in one case there is 
an app:1rent necessity, for self-preservation, to kill the aggressor ; 
in the other no necessity at all, being only a sudden act of revenge. 
4 Comm. c. 14. · 

The second branch, or involuntary manslaughter, differs also 
fro m homicide excusable by misadventure, in _this ; that misad
venture always happens in consequence of a lawful act, but this 
species of manslaughter in consequence of an unlawful one. As 
if two persons play at sword and buckler, unless by the king's 
command, and one of them kills the other, this is manslaughterj 
because the original act is unlawful; but it is not murder, for the 
one had no intent to do the other any personal mischief. 3 Init. 56. 
So where a person does an act, lawful in itself but in an unlawful 
manner, and without due caution and circumspection: as when a 
w0rkman tlings cl.own a stone o1· piece of timb'er into the street, 

Vol. HI. . R r 
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and kills a man ; this may be either misadventure, manslaughter 
or murder, according to the circumstance under which the original 
act was done ; if it were in a country village where few pas
sengers are, and he calls out to all the people to have a care, it is 
misadventure only; but if it were in London, or other populous 
town, where _people are c~ntinually passing, ~t is manslaughter, 
though he giVes loud wal'ning; and murder, If he knows of their 
passing, and gives no warning at all, ~or then it is malice against all 
manldnd. Kel. 43. 3 Inst. And 111 general when an involun
tary killing happens in consequence of an unlawful act, it will be 
eithet· murder ot· manslaughter according to the nature of the 
act which occasioned it. If it be in prosecution of a felonious in
tent, or in its consequences naturally tended to bloodshed, it will 
be mm'der; but if no more was intended than a mere civil tres
pass, it will only amount to manslaughter. 4 Comm. c. 14. See 
jzost, 3. more at large. . 

Our statute law has severely animadverted on one species of 
criminal negligence, whereby the death of a man is occasioned. 
For by stat. 10 Geo. II. c. 31. if any waterman between Gmves
end and Windsor receives into his boat or barge a greater number 
of persons than the act allows, and any passenger shall then be 
drqwned, such waterman is guilty (not of manslaughter, but) of 
felony ;.and shall be transported as a felon. 

Next, as to the jwnis!Iment of this degree of homicide: the crime 
of manslaughter amounts to felony, but within the benefit of clergy; 
and the offender shall be burnt in the hand, and forfeit all his 
goods and chattels, and may be imprisoned not exceeding 12 
months. See stat. 18 Eliz. c. 7. and this Diet. tit. Clergy, Bene· 
fit of. 

But there is one species of manslaughter, which is. punished as 
murder, the benefit of clergy being taken away from it by statute; 
namely, the · offence of mortally stabbing another, though done 
upon sudden provocation. For by stat. 1 Jac. I. c. 8. when one 
thrusts or stabs another, who hath not then a weapon dt·awn, or 
who hath not then first stricken the party stabbing, so that he dies 
thereof within :six months after, the offender shall not have the 
benefit of clergy, though he did it not qf malice afoTet/wug!Jt. This 
statute was made on account of the frequent quarrels and stab
bing with short daggers, between the Scotch and the English, at the 
accession of Ja11tes the first; and being, therefore, of a temporary 
nature, ought perhaps to have expired with the ,mischief wh_ich it 
:meant to remedy. I Lord Raym. 140. It was however contmued 
indefinitely by stat. 3 Cm·. I. c. 4. · and by stat. 16 (or 17) Car. I. c. 
4. t ill some other act shall be made touching the continuance or 
discontinuance thereof. It seems, that in point of solid and sub
stantial justice, it cannot be said that the mode of killing, whether 
by stabbing·, strangling, or shooting, can either extenuate or en· 
hance the guilt; unless where, as in the case of poisoning·, it 
carries with it an internal evidence of cool and deliberate malice. 
But the benignity of the law hath construed the statute so favour
ably in behalf of the subject, and so strictly when agai11st him, that 
the offence of stabbing now stands almost upon the same footing, 
as it did at the comm.on law. Fost. 299, 300. Thus, (not to repeat 
the ca,ses before mentioned, of stabbing an adulteress, .&c. which 
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are barely manslaughter, as at common law,) in the construction 
of the statute it hath been doubted, whether if the deceased had 
struck at all before the mort~tl blow given, this does not take it 
out of the statute, though in the preceding quarrel the stabber 
had given the first blow; and it seems to be the better opinion, 
that this is not within the statute. Fost. 301. 1 Ha~vk. P. C. c. 
SO.§ 6. Also it hath been resolved) that the killing a man by 
throwing a hamJ;ller or other blunt weapon is not within the statute; 
and whether a shot with a pistol be so ot· not, is doubted. l Hale's 
P. C. 470. And if the party slain had a cudgel in his hand, or 
had thrown a pot or bottle, or discharged a pistol at the party 
stabbing, this is a sufficient having a weapon drawn on his side with· 
in the words of the statute. 1 Hawk. P. C. c. ~0. § 8. 

It is generally holden, that this statute is but declarative of th~ 
eommon law, and in the constructim1 thereof, the following points 
have been also resolved. 1 Bulst. 87. Kelynge, 55. 

That h~ who actually gives the str'oke, and not any of those who 
may be said to do it by construction of law, as being present, and 
aiding and abetting the fact, are within the statute ; and from 
whence it follows, that it cannot be proved by whom the stroke 
was given, none can be found guilty within tl).e statute. 1 Hawk. 
P. C. c. 30. § 7. H. P. C. 58. Aleyn, 44. 

That there is · no need to lay the conclusion of the indictment 
contraformam statuti, because the statute makes no new offence, 
but only takes away the privilege of clerg·y from an old one, and 
leaves it to the judgment of the common Jaw; from whence it 
follows, that a person indicted on the statute, may be found guilty 
of manslaughter generally. Also from the same ground it hath 
been resolved, that if an indictment lay, and a ver·dict also find, a 
fact to be contraformam statuti; which cannot possibly be. so, as that 
..11. and B. aided and abetted C. contra formam statuti, yet neithet' 
-such indictment nor verdict are void; but .11. and B. shall be dealt 
with in the same manner as they should have been, if these words 
contra formam statuti had been wholly omitted, because the sub
stance of the indictment being found, they may be rejected as sense
less and surplusage : And, a fortiori, therefore it is certain, that 
they shall do no hurt to an indictment or verdict containing a 
fact which may be within the statute. 1 Ha~uk. P. C. c. SO. § 9. 
H. P. C. 58. 266. Allen, 47. Cro. Jac. 283. 

That, as these words, contra formam statuti, do not vitiate aFI in· 
dictment which would be good without them; so also, they will 
not supply a defect in a vitious one, which does not specially pur
sue the statute. 1 Hawk. P. C. c. 30. § 10. H .P. C. 58. 

A prisoner whose case may be brought within the statute, is 
commonly arraigned upon two -indictments, one at common law 
for murder, and the other upon the statute. Fost. 299. But the 
same circumstances which at common law will serve to justify, 
excuse or alleviate a charge of murder, have always had theit· 
due weight in prosecutions grounded on this statute. Fost. 298. 
As wher·e a husband stabs an adulterer whom he seizes in the 
act. 1 Vent. 158. Raym. 212. Or where a man is assaulted by 
thieves in his house, the thieves having no weapon drawn, no r 
having struck him; and he stabs one of them. Stra . 469. Ot• 
w here an officer e!)tering violently into the chamber of a gentle~ 
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man to ·arrest him, but without announcing the parpose for which 
he came, is stabbed by the gentleman with his sword. Kel. 136. 
1 Hale, 470. Sty. 467. Or where upon an ontcry of thieves, a 
person who had innocently hidden himself in a closet, was mis
taken for the thief, and stabbed in the dark. See 1 Hale, 42. 474. 
Cro. Car. · 538. W. Jones, 4·29. Kely. 136. and many other in
stances of this kind, which were held not to be within the statute 
1 Hawk. P. C. c. 30. in n. See ftost, division 3. for the particu
lars of the statute. 43 Geo. III. c. 58. relative to killing or at-
tempting to kill, .by shooting, stabbing, poisoning, &c. · . 

3. The term of MURDER (as a crime) was anciently applied only 
to the secret killing of another; Dial. de Sca.cch. l. 1. c. 10. which 
the word moerda signifies in the Teutonic language; and it was 
defined, " lwmicidium quod, nullo -videnu, nullo sciente, clam j~er
fletratur; Glan-v. lib. 14. c. 3. for which the vill wherein it was 
committed, or (if that were too poor) the whole hundred was 
liable to a heavy amercement; which amercement itself was also 
denominated murdrum. Bmct.lib. 3. tract. 2. c. 15.'§ 7. Stat. Marl. 
c. !6. Fast. 281. The word murdre in our old statutes also sig
nified any kind of concealment or stifling! So in the stat. of 
Exeter, 14 Ed'tv. l; "je riens ne celerai ne suffrerai et1·e cele ne 
murdre;" which is thus translated in Fleta, lib. 1. c. 18. § 4. "nul
lam -veritatem celabo, nee celari ftermittam, nee murdrari." And" 
the words "jzur murdre le droit," in the articles of that statute, 
are rendered in Fleta, ibid. § 8. "j~ro jure alicujus murdriendo." 
The word murdrum, (by some derived .from the Sax. mo1·th, 
whence (as it is said) comes the barbarous Latin mordrum and mur
drum, in Funch meurtre; though the word murdrare, evidently 
comes from the Latin morti dare,) was a word in use long before the 
reign of King Canutus, which some would have to signify a violen~ 
death i and sometimes the Saxons expressed it by morth dted and 
morth •weare, a deadly work : But the Sax. morth relates generally 
to mars. 

The usage of fining the vill or the hundred was common among 
the ancient Goths, in S'lueden and Denma1·k, who supposed tl1e 
neighbourhood, unless they produced the murderer, to have per· 
petrated, ot· at least connived at, the murder; and, according to 
Bracton, it was introduced into this kingdom by King Canute to 
prevent hi~ countrymen the Danes fmm being privily murdered 
by the English; and was afterwards continued by William the Con
queror, for the like security of his own Normans. Bmct.lib. 3. tmct. 
2. c. 15. I Hale's P. C. 447. And therefore if, upon inquisition 
had, it appeared the person slain was an Englishman, (the present· 
ment whereof was denominated Engle~cherie,) the county seems to 
have been excused from the burthen. Bract. ubi .yuftra,. See this 
Diet. tit. Englece1·y . . But this difference being· totally abolished by 
stat. 14 Edw. III. c. 4. we must define murder in quite another 
manner; without regarding whether the party ... slain was killed 
openly or secretly, or whether he was of English or foreign ex· 
traction. See Staundf. P. C. lib . I.e. 10. as also I Ha7vk. P. C. c. 31~ 
where it is iiiaicl, that in the ancient times above alluded to, the, 
open killing of a man through anger or malice was not called 
murder; but voluntary homicide. Bract. 121. a. 134. b. 135 . a. 
Kel. 121. 

1 
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The law concerning englescherie having been abolished by stat. 
U Edw. III. c. 4. the killing of a,n Englishman or foreigner 
through malice jlrejzense, whether committed openly or ·Secretly, 
was by degrees called murder; and stat. 13 Rich. II. c. 1. which 
restrains the king's pardon in certain cases, does in the preamble, 
under the general name of murder, include all such ltomicide as 
shall not be pardoned without special words ; and, in the body of 
the act, expresses the same by murder, or killing by await, 61~
sault, or malice jlrejlensed. And doubtless the makers of stat. 23' 
Hen. VIII. caft. 1. which excluded all wi~ful murder of malice jlre
jzense from the benefit of clergy, intended to include open, as well 
as privatelwmicide, within the word murder. 1 Hawk. P. C. c. 31. 
§ 2. Staundf. P. C. 18. b. I 9. a. ' 

By muTde1·, therefore, says Hawkins, at this day, we understand 
the wilful killing of any subject whomsoever, through malice fore
thought, whether the person slain be an Englishman or foreigner. 
1 Hawk. P. C. c. 31. § 3. · 

Mm·der is thus defined, or rather described, by Sir Edward 
Coke: " When a person of sound memory and discretion unlaw
fully killeth any reasonable creature in being, and under the king's 
peace, with malice aforethought, either express or implied." 3 
Inst. 47. The best way of examining the nature of this crime 
will be. by considering the several branches of this definition: 

First, murder must be committed by a jlerson of sound memory 
and disc1·etion; for lunatics or infants, as was · formerly observed, 
are incapable of committing any crime, unless in such cases where 
they show a consciousness of doing wro-ng, and of course a discre
tion or discernment between good and evil. 

One undet' the age of discretion, or non compos mentis, cannot 
be guilty of murder; though, if it appears by circumstances that 
the infant did hide the body, &c. it is felony. · H. P. C. 43. 3 
Inst. 46. 54. , 

If an infant under twelve years old, bath an extraordinary wit, 
that it may be presumed he knows what he does, and' he kill an
other, it may be felony and murde1·, otherwise it shall not. 3 Hen. 
VII. 13. Plowd. 191. 

See tbe case of TtVilliam York, at Bury sl)mmer assises, in 17 48, 
Fo8ter's Reft. 70. am; this Diet. tit. Infant I. 

Next, murder happ~ns when a person of such sound discretion 
unlawfully killeth. The unlawfulness arises from, the killing with
out warrant or excuse ; and there must also be an actual killing to 
constitute murder; for a bare assault, with intent to kill, is onlv 
a gr~at misdemeanor, though formerly it was held to be murde1:, 
See 1 Hale'8 P. C. 425. 

A person indicted for intending to murder the master of the 
roBs, Term Mich. 16 Car. II.; and for offering a sum of money to , 
another person to do it, saying at the same time, that " if he would 
not jle1jzetrate the crime, he ~vould do it himself;" upon his convic
tion, the court declared that this was a heinous offence, and not 
only indictable, but finable; and the offender was fined one thou
sand ma1·ks, committed to prison for three months, and ordered to 
find sureties for his good behaviom during life. 1 Lev. 14·6. 

The killing· may be by poisoning-, striking, starving, dt·owning, 
and a thousand other forms of death, by which human nature may 
be overcome. And if a person be indicted for one species of ki.ll-
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ing, as by fwiaoning, be cannot be convicted by evidence of a to~ 
tally different species of death, as by shooting with a pistol, or 
:starving. But where they only differ in circumstances, as if a 
",llJOUnd be alleged to be given by a sword, and it proves to have 
arisen from a staff, an ax, or a hatchet, this difference is immate
T.ial. 3 Inst. 319. 2 Hale's P. C. 185. Of all species of deaths, 
the most detestable is that of poison ; because it can, of all others, 
be-the least prevented either by manhood or forethought. 3 Inst. 
48. And therefore, by the stat. 22 Hen. VIII. c. 9. it was made 
treason, and a more· grievous and lingering kind of death was in
flicted on it than the common law allowed; namely, boiling to 
death; but this act did not live long, being repealed by stat. 1 
Edw. VI. c. 12. which declares, that all wilful killing by poison
ing of any person, shall be adjudged wilful murder, of malice 
prepensed. 

There was also, by the ancient common law, one species of 
killing held to be murder, which may be dubious at this day, as 
there hath not been an instance wherein it has been held to be 
murder, for many ages past; namely, by bearing false witness 
against another, with an express, premeditated design to take away 
his life, so as the innocent person be condemned and executed. 
Mirror, c. 1. § 9. 19. Brit. c. 52. Bracton, t. 3. c. 4. There is 
no doubt but this is equally murder in foro conscienti<e, as killing 
with a sword; though the modern law (to avoid the danger of de
tel'ring witnesses from giving evidence upon capital prosecutions, 
if it must be at the perils of their own lives) has not yet pu· 
nished it as such. See 3 Inat. 48. Fost. 131. and this Diet. tit. 
Perju1·y. 

A gaoler knowing a prisoner to be infected with an epidemic dis
temper, confines another pr·isoner against his will in the same 
r oom with him, by which he catches the infection~ of which the 
gaoler had notice, and the prisoner dies, this is a felonious kill
i ng. Stra. 856. 9 St. Tr. 146. So to con?ne a prisoner in a low, 
damp, unwholesome room, not allowing hun the common conve
niences, which the decencies of nature require, by which the ha
bits of his constitution are so affected as to produce a distemper of 
which he dies, this is also a felonious homicide. Scm. 884. Lord 
Raym. 1578. For, though the law invests gaolers with all necessa
l'Y powers for the interest of the commonwealth, they are not to 
behave with the least degree of wanton cruelty to their prisoners, 
0. B. 1784, j~. 1177 . . And those were deliberate acts of cruelty, 
and enormous violations of the trust the law reposeth in its mi
nisters of Justice. Fast. 322. 

In scme cases a man shall be said, in the judgment of the law, 
to kill vne who is in truth actually killed by another, or by him
self; as where one by du~·ess of imprisonment compels a man to 

· accuse an innocent person, who, on his evidence, is condemned 
und executed; or where one incites a madman to kill himself or 
another; or where one lays poison with an intent to kill one ~an, 
which is afterwards accidentally taken by another who dies there
of. 1 Iia'ivk. P. C. c. 31. § 7. Staundf. P. C. 36. 3 Inst. 91. Dalt. 
wft. 93. Plowd. (!omm. 474. 

If a man, however, does such an a,ct, of which the probable 
consequence may be, and eventually is death, such killing may 
be murder, althou~h no stroke be strucl-. by himself, and though 
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no killin{J' may be nrimarily intended ; as was the case of the un· 
natural ;'on, who e;.posed his sick father to the air against his 
will, by reason whereof he died. 1 Hawk. P. C. c. 31. § s. ; of 
the harlot, who laid her child under leaves in an orchard, where a 
kite struck it and killed it. l Hale's P. C. 432. ; and of the parish 
officers, who shifted a child from parish to parish, till it died for 
want of care and sustenance. Palm. 545. So also, in general, 
any one who, assuming to take care of another, refuses them ne
cessary subsistence, or by any other severity, though not of ana
ture to produce immediate death, as by putting the party in such a 
situation as may possibly be dangeroHs to life or health, if death 
actually and clearly ensues in consequence of it, it is murder. 
And this mode of liilling is of the most agg1·avated kind, because 
a long time must unavoidably intervene before tHe death can hap
pen, and also many opportunities of deliberation and reflection. 
0. B. 1784, ft. 455. R. v. S. Self, 0. B. 1784, Feb. Sess. 1776. 

If a man hath a beast that is useq to do mischief, and he, know· 
ing it, suffers it to go abmad, and it kills a man, even this is 
manslaughter in the owner; but if he had purposely turned it 
loose, though barely to frighten people and make what is called 
sport, it is as much murder as if he had incited a bear or dog to 
worry them. See 1 Hale's P. C. 431. 

Hawkins says, that he who wilfully neglects to prevent a mis
chief, which he may and ought to provide against, is, as some 
llave said, in judgment of the law, the actual. cause of the damage 
which ensues; and, therefore, if a man have an ox or horse, 
which he knows to be mischievous, by being used to gore or strike 
at those who came near them, and do not tie them up, but leave 
them to their liberty, and they afterwards kill a man, according to 
some opinions, the owner may be indicted as having himself kill
ed him; and this is agreeable to the Mosaical law. However, it 
is agreed by all, such a pe!'son is guilty of a very gross misde
meanol'. 1 Hawk. P. C. c. 31. § I. Fitz. Carone, 311.- Staundf. P. C. 
17. a. Crom. 24. b. Dalt. caft. 93. Putt. 122. b. H. P. C. 53. 
Exodus, c. 2. v. 29. 

If a physician or surgeon gives his patient a potion or plaster 
to cure him, which, contrary to expectation, kills him, this is nei
ther murder nor manslaughtel', but misadventure, and he shall not 
be punished criminally, however liable he might formerly have 
been to a civil action, for neglect or ignorance. · Mirror, c. 4. § 
16. But it hath been holden, that if he is not a 1·egular physician 
or surgeon, who administers the medicil,)e or performs the openift 
tion, it is manslaughter at the least. Britt. c. 5. 4 Inst. 251. 
Yet Sir Matthew Hale very justly questions the law of this deter
mination. 1 Hale's P. C. 430. 

In order also to make the killing murder, it is requisite that the 
party die wjthin a year and a day after the stroke received, or 
eause of death administered; in the computation of which, the 
whole day upon which the hurt was done shall be reckoned the 
first. 1 Hawk. P. C. c. S!. § 9. 

But if a person hurt by another, die thereof within a year and 
a day, it is no excuse for the other, that he might have recovered, 
~f he had not neglected to take care-of himself. 1 H awk. P. c. 
c; 31. § 10. 3 Inst. 53. Kelynge, 26. 1 K eb. 17. 
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; If one dies within a year and a day, through disorderly living 
lt shall be no excuse, the wound will be judged the jlrinciftal caus; 
of Ilia death; but if one wounded die after that time, the law will 
presume he died a natural death. 3 Inst. 53. H. P. C. 55. Kel. 
26. If a man receive a wound that is not mortal, but either for 
want of help, or by neglect, it turns to a fever, &c. which causes 
the party's death, it is murder; so it is where a man has some 
disease, which possibly would .terminate ~is life in half a year, 
and another wounds htm, that 1t hastens hts end, &c. But if. by 
ill applications of the party, or those about him, of unwholes~me 
medicines, the wounded person dies ; if this plainly appears, it is 
not murder, by Hale, Hist. P. C. 428. 

By stat. 43 Geo. III. c. 58. (which extends to England and Ire
land) if any person shall wilfully, maliciously, and unlawfully shoot 
at any of his majesty's subjects, or shall present, point, · m· level 
any kind of loaded fire-arms at any such subject, and attempt by 
drawing a trigger, or in any other manner, to discharge the same 
at or against the person of any such subject, o1· shall stab or cut 
any subject with intent in so d'oing, or by means thereof, to mur
der, rob, maim, disfigure, or disable such subject, or with intent 
to obstruct, resist, or preyent the lawful apprehension and deten
tion of the person stabbing, or if any accomplice of such person in 
any offence, or s11all administer or cause to be administered to, or 
taken by any subject any deadly poison, or other noxious and de
structive substance or thing. with intent such his majesty's sub
ject to mm·der, or thereby to cause and procure the miscarriage of 
any woman then being quick with child ; all persons so offending, 
their counsellors, aiclers and abettors, knowing of and pt·ivy to 
such offence, shall be felons, and suffer death as in cases of felony, 
without benefit of clergy. Provided, that if it shall appear on the 
trial of the parties indicted for such malicious shooting or stab
bing, that such acts were committed under such circumstances, 
as that if death had ensued thereon, the same would not in law 
have amounted to the crime of murder, the person so indicted shall 
be deemed not guilty, and shall be acquitted. 

As to the place where such killing is within the conusance of 
the law, it seems that the killing of one who is both wounded and 
dies out of the realm, or-wounded out of the realm and dies here, 
cannot be determined at common law, because it cannot be tried by 
a jury of the neighbourhood where the fact was done. But it is 
agreed, that the.death of oHe who is both wound~d and clie~_beyond 
sea, and it is sa1d by some, that the death of h1m who ches here 
of a wound given him there, may be heard and determined before 
the constable and marshal, according to the civil law, if the king 
please to appoint a constable. And it seemetb also to be clear, that 
such a fact being examined by the pri.vy council, may, by force of 
stat. 33 Hen. VIII. cajz. 23. be tried (in relation to the principal of
fenders, but not as to the accessaries) before commissioners ap
uointed by the king, in any county of England. 1 Ha'VJk. P. C. c. 
31. § 11. 3 Inst. 48. 2 Inst. 5!. Co. Litt. 7 5. Staundf. P. C,· .65 .. a. 
BTo . .lijtjteal, 153. C1·o. Cm·. 247. 1 .lind. 195. A commissJon 
was issued against Captain Rocke for killing Mr. FeTguson at the 
Cajze of Good Hojze. 

A murder at sea was anciently cognisable only by the civil law; 
but now, by force of stats. 27 Hen. VIII. c. 4. 2~ Hen. VIII. c 
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15. it may be tried and determined before the king's cotntnission
ce rs in any county of England, according to the course of the com
mon law; yet the death of one who is at land, of a wound re
c eived at sea,. is neither determinable at common law, nor by force 
of either of these statutes; but it seems, that it may be tried by 
'the constable and marshal, Ol' before the commissioners appointed 
:in pursuance of the aforesaid statute of 33 Hen. VIII. c. 23. Under 
t he statute 43 Geo. III. c. 113. § 6. the jury may find a verdict of 
n:anslaughter. 1 Hawk. P. C. c. 31. § 12. 3 Inst. 48, 49. 1 Leon , 
270. H. P. C. 54. 3 Inst. 48. See j!Ost, stat. 2 Geo. II. c. 21. 

The commissioners to be appointed under stats, 27 & 28 H en . 
VIII. are the admiral, Ol' his deputy, and three or four more; (among 
w hom two common Jaw judges are constantly appointed, who in 
e ffect try all prisoners ;) · the indictment being first found by a 
g rand jury of 12 men, and afterwards tried by another jury. This 
.is now the only method of trying marine felonies in the court of 
admiralty. The judge of the admiralty still presidin g therein, 
just as the lord mayor p resides at the sessions, in London. 4 
Comm. 269. See this D iet. ti t. .!ldmi1·alty. 

And it is said by some, that the death ,of one who died in one 
county, of a wound g iven in another, is not indictable at all at 
common law, because the offence was not complete in either coun
ty, and the jury could inquire on1y of what happened in their own 
county. But it hath been holden by others, that if the corpse were 
c arried into the county where the stroke was given, the whole 
might be inquired of by a ,jury of the same county. And it is 
a greed, that an appeal might be brought in either county, and 
t he fact tried by a jury· returned jointly from each. And at this 
day, by force of stat. 2 & 3 Edw . VI. c. 24. the whole is u·iable by 
a jury of the county wherein the death shall happen, on an indict
ment found, , or appeal broqght, in the same county. 1 Hawk. P . 
C. c. 31. § 13. 3 Inst . 48, 49. B 1·o . Coro. 140, 141. 143. Indictm. 3. 
S taundf. P . C. 90. c. 6 H. VII. 10. a. Finch's L ww, 411. Staundf. 
P. C. 182. Bro . .!lj7j!eal, 3. 80. 83. 85 . 149 . 

Also by force of stat. 26 H. VIII. caj!. 6. a murder in Wales may 
be inquired of in an adjoinin g English county, but appeals must still 
be brought in t he proper county. 1 Ha7vk. P. C. Cro. Car. 247. 
1 Jones, 255. 1 L ev . 118. Latch. 12. 118. Wits. 320. 

By stat. 2 Geo. II. cajz. 2 I. it is enacted, that where any person 
shall be feloniously stricken or poisoned upon the sea, or at any 
place out of England, and shall die of the same in England; or 
w here any person shall be feloniously stricken or poisoned within 
England, and shall die of such stroke Ol' poisoning upon the sea, . 
or out of E ngland, an indictment thereof found by jurors of the 
c ounty in _ England, in which such death, stroke or j10isoning shall 
h appen, whether it be found before any coronet·, upon view of such 
dead body, or before justices of peace, or otber justices who shall 
h ave authority to inquire of murd ers, shall be as effectual, as well 
a gainst the principals as th e accessaries, as if such ~troke or poi
soning and death, and the offence of such r,ccessanes, had hap
pened in t he same coun ty; and e very such offend er shall have the ' 
like de fe nces, (except chailenges for the hundred,) as if such 
stroke or poisoning and death, and lhe lil~e offence 0f such acces~ 

Vor.. III. S s 
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saries; had happened in the same county where such indictment 
shall be found. See tit. Indictment II. 

Farther, the person killed must be " a 1'Ca8onable creatu1·e in 
being, and under the king'8 juace," at the time of the killintr. 
therefore, to kill an alien, a Je'i.v, or an outlaw, who are all und~~ 
the king's peace and protection, is as much murder, us to kill the 
r~1ost regular born Englishman, except he be an alien enemy in 
tune of war. 3 In8t. 50. 1 Hale's P. C. 433. To kill a child in 
it~ mo.tl~er's womb, was formerly not held murder, but a great 
r.ruspnston. 3 Inst. 50. 1 Ha~uk. P. C. c. 31. § 16. But see t 
Hale's P. C. 433. In this case, as also in the case of the 
murder of bastard children by the mother, special provisions are 
enacted by stat. 4·3 Geo. III. c. 58. which repeals 21 Jac. I. c. 27. 
See tit. Ba8tard II. 2. 

It seems agreed, that where one counsels a woman to kill her 
child when it shall be born, who afterwards kills it in pursuance of 
such advice, he is an accessary to the murder. 1 Hawk. P. C, 
c-3 1.§ 17. Dyer, 18(;i. 3Inst. 51. 

Lastly, the killing must be committed 'Wit!t malice afoJ·etlwught, 
to make it the crime of murdet·. This is the grand criterion which 
now distinguishes murder from other killing, and this malice pre
pense, malicia ftrttcogitata, is not so properly spite or malevolence 
to the deceased in particular, as any e-uil design in general : the 
dictate of a wicked, depraved, and malignant heart. Fost. 256. 
Un clisjwsition afai1·e un male chose,· 2 Roll: Rejt. 461. and it may 
be either exjl1'e88r or imjzlied in law. Express is, when one with a 
sedate, deliberate mind, anu fot·med design, doth kill another, 
which formed design is evidenced by external circumstances, dis
covering that inward intention ; as lying in wait, antecedent me
naces, fol'lT).er grudgest and concerted schemes, to do him some 
bodily harn1. } HaLe's P. C. 451. This takes in the case of deli
berate dueLling, where both parties meet avowedly, with an intent 
to mmder; thinking it their duty, as gentlemen, and claiming it 
as theit· right, to wanton with their own lives, and those of thei l' 
fellow creatut·es, without any warrant or authority from any pow
«r, either divine or human, but in direct contradiction to the laws 
both of God and man; and therefore the law has justly fixed the 
crime and punishment of murder on them, and on their seconds 
also. l Ha~uk. P. C. c. 31. § 21. et seq. 

As to the first instance of this kind, it seems agreed, that where
·\ier two· persons in cold blood meet and fight, on a precedent 
quanel, and one of them is killed, the other is guilty of murder, 
and cannot help himself by alleg·ing that he was first struck by the 
deceased, or that he had often declined to meet him, and was pre
vailed upon to do it by his importunity; or that it was his only in
tent to vindicate his reputation, or that he meant not to kill, but 
only to disarm his adversary ; for since he deliberately engaged in 
an act in defiance of the laws, he must at his peril abide the con
sequ.ences thehof. I Ha'lvk. P. C. c. 3 t. § 21. 1 Bulst. 86, 87. 2 
Bulst . 147. C1·om. 22~ b. l. Roll. Rejz. 360. J . Bulst. 171. H. P. 
c. 48. ' 

From hence j.t cl'carry follows, that if two persons quarrel ovel' 
night, and appoint to fight the next clay, or quarrel in the morn
ng, and agree to . fig·h~ in the afte.rnoon, or su~h a considerable 
irne after, by which, m common mtendment, It must be presu-
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med that the blood was cooled, and then they meet and fight, and 
one kill the other, he is guilty of murder. 1 Ha,wk. P. C. c. 3l.. 
§ 22. 3 Inst. 51. H. P. C. 48. Kelynge, 56. 1 Lev. 180. 

And wherever it appears, from the whole circumstances of the 
case, that he w.ho kills another on a sudden quarrel was master of 
his temper at the time, he is guilty of murder; as if after the 
quarrel he fall into other discourse, and talk calmly thereon; or 
perhaps, if he has so much consideration as to say, that the place 
wherein the quarrel happens is not convenient for fighting; or that 
if he should fight at present, he should have the disadvantage by 
reason of the height of his shoes, &c. 1 Hawk. P. C. c. 31. § 23. 
Kelynge, 56. 1 Sid. 177. 1 Le·v. 180. 

If ./1. on a quarrel with B. tells him that he will not strike him, 
but that he will give B. a pot of ale to strike him, and thereupon 
B. strike, and ./1. kills him, he is guilty of murder; for he shall 
not elude the justice of the law by such pretence to cover his ma
lice. l Hawk. P. C. c. 31. § 24·. H. P. C. 48. 

In like manner, if B. challenge ./1. and A. refuse to meet him; 
but, in order to evade the law, tells B. that he shall go the next 
day to such a town about his business, ~nd accordingly B. meet 
him the next day in the road to the same town, and assault him, 
whereupon they fight, and ./1. kills B., he is, in the opinion of 
Hawkins, guilty of murder, unless it appear by the whole circum
s tances that he gave B. such information acciclentally, and not 
with a design to give him an opportunity of fighting. l Hawk. P. 
C. c. 31. § 25. Cram. 22. b. H. P. C. 48. 

And at this day it seems to be settled, that if a man assaults an~ 
o the·r with malice jwejJense, and after be drive11 by him to the wall, 
and kill him there in his own defence, he is guilty of murder in 
respect of his first intent. Hawk. P. C. c. 31. § 26. C1·om. 22. b. 
IJalt. caft. 93. FI. P. C. 41. Kelynge, 58. Mawgridge's case. 

And it hath been adjudg·ed, that even upon a sudden quarrel, if 
a man be so far- provoked by any bare words o1· gestures of an
other, as to make a push at him with a sword, or to strike at him 
with any other such weapon as manifestly endangers his life before 
the other's sword is drawn, and thereupon a fight ensue, and he 
who made such assault kill the other, he is guilty of murder; be
cause that, by assaulting the other in such an outrageous manner, 
without giving· him an opportunity to defend himself, he showed 
that he intended not to fight with him, but to kill him, which vio
lent revenge is no more excused by such a slight provocation, than 
if there had heen none at all. l Ha~uk. P. C. c. 31. § 27. Cram. 
23. a. b. Dalt. cajz. 93. Kelynge, 61. Jlllawgridge's case. 

But it is said, that if he who draws upon another in a sudden 
quarrel, make no pass at him till his sword is drawn, and then 
fig ht with him, he is guilty of manslaughter only; because that, 
by neglecting the opportunity of killing the other, he was on his 
guard, and in a condition to defend himself, with like hazard to 
bo th, he showed that his intent was not so much to kill, as to com~ 
bat with the other; in compliance with those common notions of 
honour, which, prevailing over reason c!uring the time that a man 
is under the transports of a sudden passion, so far mitigate his 
Qffence in fightint;, that it shall not be adjuclg.ed to be of malice 
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f21'eftense. Hawk. P. C. c. 31. § 28. Kelynge, 55. 61. 131. 2 RoN
1 

Reft. 461. 
And if two happen to fall out upon a sudden, and presently 

t1gree to fight, and each of them fetch a weapon, and go into the 
field, and there one kills the other, he is guilty of manslaughteh' 
only, because he did it in the heat of blood. 1 Hawk. P. C. c. 31. 
§ 29. H. P. C. 48. 3 Inst. 51. 

And such an indulgence is shown to the frailties of human na
tUI·e, that whet·e two persons, who have formerly fought on malice 
are afterwards, to all appearance, reconciled, and fight again on ~ 
fresh quart·el, it shall not be presumed that they were moved by 
the old gmdge, unless it appear by the whole circumstances of 
the fact. 1 Hawk. P. C. c. 31. § 30. Cram. 23. a. Dalt. caft. 93. 
H. P. C. 49. 1 Roll. Reft. 360. 

But the law so far abhors all duelling in cold blood, that not 
only the principal who actually kills the other, but also his seconds 
at·e guilty of murdet·, whether they fought or not; and some have 
gone so. far as to hold, that the seconds of the persons killed are 
also equally guilty, in respect of that countenance which they give 
to their principals in the execution of their plll'pose, by accompa
Ilying them therein, and being ready to bear a part with them: 
but perhaps the contrary opinion is the more plausible; for it 
seems too severe a construction to make a man, by such reason
ing, the murderer of his friend, to whom he was so far from in
tending any mischief, that he was ready to hazard his own life in 
his quarrel. 1 Hawk. P. C. c. 31. § 32. H. P. C. 51. Dalt. cap, 
93. 

Any formed design of doing mischief may be called malice; and 
therefore not only such killing as proceeds from premeditated 
hatred or revenge against the person killed, but also in many 
other cases, such as is accompanied with those circumstances that 
show the heart to be perversely wicked, is adjudged to be of ma
lice ftreftense ot' aforethought, and consequently murder. 1 Hawk. 
P. C. c. 31. § 18. Kelynge, 127. Stra. 766. 

If a man happen to kill another in the execution of a malicious 
and deliberate purpose to do him a personal hurt, by wounding or 
beating him; Ol' in the wilful commission of any unlawful act, 
which necessarily tends to raise tumults and quarrels, and conse
quently cannot but be attended with the danger of personal hmt to 
some one or other; he shall be adjudged guilty of murder. 1 Ha1vk. 
P. C. c. 29. § 10. H. P. C. 52. 57. Kelynge, 117. 

A fortiori, he shall come under the same construction, who, 
in the pursuance of a deliberate intention to commit a felony, 
chances to kill a man, as by shooting at tame fowl with an intent 
to steal them, &c. for such persons are by , no means favoured, 
and they must at their peril take care of the consequence of theit• 
actions; and it is a general rule, that wherever a man, intending 
to commit one felony, happens to commit another, he is as much 
guilty as if he had intended the felony which he actually commits. 
1 Hawk. P. C. c. 29. § 11. 3 Inst. 56. Kelynge, 117. H. P. C. 
52. 

If any one shoot at any wild fowl upo~ a tree, and. t l~e arro.w 
killeth any re.asonable creature afar off, w1thout any evll mtent m 
him_, this is misadventure; fo1· it was not unlawful to shoo~ at the 
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wild fowl : but if he had shot at a cock or hen, or any tame fowl 
o£ another man's, and the arrow by mischance had killed a man ; 
if his intention was to steal the poultry, (which must be collected 
from circumstances,) it will be murder by reason of that felonious 
intent; bnt if it was done wantonly, and without that intention, it 
will b~ barely manslaughter. Fast. 258, 259. 

The rule before laid down supposeth, that the act from which 
death ensued, was malum in se. For if it was barely malum j<ro
llibitum, as shootin£; at game by a person not qualified by statute 
law to keep or use a g·un for that purpose, the case of a person of
fending will fall under the same ru~e as that of a qualified man. 
For the statutes prohibiting the destruction of the game undet· 
certain penalties, will not, in a question of this kind, enhance the 
accident beyond its intrinsic moment. Fast. 259. 

If upon a sudden provocation one beats another iti a cruel and 
unusual manner, so that he dies, though he did not intend his· 
death, yet he is guilty of mmder by express malice ; that is, by an 
expt·ess e-vil design, the genuine sense of malitia. As when a 
park-keeper tied a boy, that was stealing wood, to a horse's tail, 
and dragged him along the park ; when a ma~ter corrected his ser
vant with an iron bar, and a schoolmaster stamped on his scholar's 
belly, so that each of the sufferers died, these were justly held to 
be murders; because the correction being excessive, and such as 
could not proceed but from a bad heart, it was equivalent to a de
liberate act of slaughter. 1 Hale's P. C. 454. 473, 474. Neithel' 
shall he be guilty of a less crime, who kills another in conse-

' quence of such a wilful act, as shows him to be an enemy to all 
mankind in general; as going deliberately, and with an intent to 
do mischief, upon a horse used to strike, or coolly discharging a 
gun among a multitude of people. Lord Raym. 143. 1 Hawk. P . 
c. c. 29. § 12. 

And it is no excuse that he intended no harm to any one in par
ticular, or that he meant to do it only for sport, or to frighten the 
people, &c. H. P. C. 32. 44. 3 Inst. 57. Dalt. cajJ. 93. 97. 11 
Hen. VII. 23. a. Bro. Cora. 229. 

So if a man resolves to kill the next man he meets, and does 
kill him, it is murder, although he knew him not; for this is uni
versal malice. And if two or more come together to do an unlaw
ful act against t_he king's peace, of which the probable consequence 
might be bloodshed, as to beat a man, to commit a riot, or to rob 
a park, and one of them kill a man, it is murder in them all, be· 
cause of the unlawful act, the malitia f!rcecogitata, or evil intended 
before hand. 1 Ha~vk. P. C. c. Sl. § 46. 

Murder occasioned through an express purpose to.clo some per
sonal injury to him who is slain, is properly said to be of express 
malice : such as happens in the execution of an unlawful action, 
principally intended for some other purpose, and not expressed in 
its nature to do a ftersonalinju.ry to him in particular that is killed, 
is most properly malice implied. Kel. 129, 130. 

In many cases where no malice is expressed, the Jaw will imply 
it : as where a man wilfully poisons another, in such a deliberate 
act the law presumes malice, though no particular enmity can be 
proved. 1 Hale's P. C. 455. And if a man kills another suddenly, 
without any , or without a considerable provocation, the law implies 
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malice ; for no person, unless of an abandoned heart, would be 
guilty of such an act, upon a slight or no apparent cause. No 
affront, by wordG or gesture only, is a suHicient provocation, so as 
to excuse or extenuate such acts of violence as manifestly endan
ger the life of another. 1 Hawk.P. C. c. 31. § 33. 1 Hale'q P C. 
455, 455. But if the person so lJrovoked had unfortunately killed 
the other, by beating him in such a manner as showed only an in
tent to chastise, and not to kill him, the law so far considers the 
provocation of conlumelious behaviour as to judge it only man. 
slaughter, and not murder. Foot. 29 I. In like manner, if one 
k ills an officer of justice, either civil or criminal, ·in the e~ecution 
of his duty, or any of his assistants endeavouring to conserve the 
peace, or any private person endeavouring to suppress an affray; 
or apprehends a felon, knowing his authority, or the intention with 
which he interposes; the law will imply malice ; and the killer 
shall be guilty of murder. 1 Hale's P. C. 457. Fost. 308, &c. 
And if _on_e intends to do another felony, and undesignei:lly kill a 
m an, tlus IS also murder. 1 Hale's P. C. 465. Thus if one shoots at 
.1. and misses him, but kills B, this is murder; because of the pre
vious felonious intent which the law transfers from one to the other. 
The same is the case where one lays poison for .11. and B. against 
whom the poisoner had no malicious intent, takes it, and it kills 
l1im ; this is likewise murder. 1 Hale's P. C. 466. So also if one 
g ives a woman with child medicine to procure abortion, and it ope· 
rates so violently as to kill the woman, this is murder in the per· 
son who gave it. 1 Hale's P. C. 4.29. 

As to such mut·del' as happens in killing· another without any 
j zrovocation, or but upon a slight one; it is to be observed, that 
wherever it appears that a man killed another, it shall be intended 
j z1·imafacie that he did it maliciously, unl~ss he can make out the 
c ontrary, by showing that he did it on a sudden provocation, &c. 
I Hawk. P. C. c. 31. § 32. Kelynge, 27. 

Also it seems to be agreed, that no breach of a man's word or 
p romise, no trespass either to lands Ol' goods, no affront by bare 
words or gesture s, howeveT false or malicious it may be, and ag· 
gravated with the most provoking circumstances, will excuse him 
fmm bein g guilty of murder, who is so far transpo!'ted thereby, as 
i mmediately to attack the person who offends him, in such a man
ner as manifestly endan gers his life, without giving him time to 
put himself upon his guard, if he kills him in pursuance of such 
assault, whether the person slain did at all fight in his defence or 
llOt; fol' so base and cruel a revenge cannot have too sevel'e a con
struction. I Ha~vk. P . C. c. 31. § 33. Kelynge, 131. 135. 2 Roll. 
R eft. 460, 461. Dalt. caj1. 93. Cro. Eliz. 779. .Noy, 171. 1 Sid. 
277. l Leviuz, 180. H ob. 121. con. 1 Jones, 4·32. a. 

But if a person so provoked hacl beaten the other only in such a 
manner, that it might plainly appear that he meant not to kill, bu t 
only chastise him j or if he had l'CStl'ained himself till the other 
l1ad put himself on his g·uard, and then, in fighting with him, had 
killed him, he had been guilty of manslaughter only. 1 Ila'lvk. 
P. C. c. 31. § 34. Kelynge, 55. 61. 131. 

And of the like offence shall he be adjudged guilty, who seein g 
two persons fighting together on a private quarrel, whether sucl.o 
den or malkious, takes part with one of them, and kills the other. 

l 



HOMICIDE III. 3. 327 

1 Ha'tuk. P. C. c. 31. § 3.5. Kelynge, or. 136. C1·o. Jac. 296. 12 
Co. 87. 

If two having malice fight, and the servant of one of them, not 
knowing of the malice, killeth the other, this is murder in the 
master, and manslaughter in the se1'vant: though if there be a 
conspiracy to kill a man, but no malice against his servant ; if the 
servant be slain, the malice against the master shall be construed 
to extend to his servant ; and the killing the servant is murder. 
Dyer, 128. 

He cannot be thought guilty of a greater crime than manslaughter, 
who, finding a man in bed with his wife, or being actually struck by 
him, or pulled by the nose, or fillipped upon the forehead, imme
diately kills him, or who happens to kill another in a contention for 
the walt ; or in the defence of his person ft·om an unlawful arrest; 
ot· in the defence of his house from those who, claiming a title to 
it, attempt forcib ly to enter it, and tt> that jmrjwse shoot at it, ttc. 
or in the defence of his possession of a room in a public house, 
from those who attempt to turn him out of it, and thereupon draw 
theit· swords upon him ; in which case, the killing; the assailant 
hath been holden by some to be justifiable ; but it is certain that it 
can amount to no more than manslaughter. 1 Ha,wk. P. C. c. 31. 
§ 36. H. P. C. 57. -3 Inst. 57. Kelynge, 51. 137. Cram. 27. a. 

Nor was he judged criminal in a higher degree, who, seeing 
his son's nose bloody, and being told by him that he had been beat
en by such a boy, ran three quarters of mile, and having found the 
boy, beat him ~uith a small cudgel, whereof he afterwards died. l 
Ha~uk. P. C. c. 31. § 48. Cro. Jac. 296. 12 Co. 87. 

Nor was he thought more criminal who, duped and encouragect 
by a concomse of people; threw a pick·pocket into a pond adjoining 
to the road, in ordct· to ayenge the theft, by ducking him, but with-
0Ut 'any apparent intention to take away his life, and the pick-pock
et was dl'Owned; fot· although this mode of punishment is highly 
unjustifiable and illegal, yet the law respects the infirmities and 

' imbecilities of human nature, where certain provocations are given. 
0 . B. 85, No. 751. So also where three Scotch soldiers were 
lrinking together in a public house, one of them. struck some 
strangers that were drinking in another box, with a small rattan ; 
t hey having used several opprobrious epithets, reviling the cha
l'acter of the Scotch nation: an altercation ensued, and one of the 
s trangers laid hold of the soldier who had stricken, and threw him 
a gainst the settle. The altercation increased, and when the sol-
diers had paid the reckoning·, the strangers again shoved him from 
the room into the passage ; upon this the soldier exclaimer!, that 
'-' he did not <mind killing· an Englishman more than eating a 
mess of crowcly :" the stranger, assisted by another person, then 
violently pushed the soldier out of the house, whereupon the sol
dier instHntly turned round, drew his sword, and stabbed the stran
g-er to the heart. This was adjudged manslaughte1·. 5 Burr. 2799. 
Btlt in every case of homicide, upon pi'Ovoeation, how g!'eat so
ever it be, if there is sufficient time for passion to subside, and foe 
reason to intet·pose, such homicide will be mu!'der. Post. 278. 
29 6. 1 Flate, 486. l Vent . 158. Ra?Jm. 212. Leach's Hawk. 
P . C. 1. c. 31. § 37. inn. 

'Vhen one exe·cutcs his revenge1 uponia sudden lJroyocation, in 
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~uch ~ cruel manner, with a dangerous weajwn, as shows a malicious 
IntentiOn to do mischief; and death ensues, it is express malice 
and murder from the nature of the fact. Kel. 55. 61. 65. 130. 
A man chided his servant, and upon some cross answer given, he 
having a hot iron in his hand, ran it into the servant's belly of 
which he died, this was adjudged murder. Kel. 64. ' 

H a person is trespassi~g upon another, by breaking his hedges, 
&~. and the owner, upon s1ght thereof, take up a hedge-stake, and 
give him a stroke on the head, whereof he dies, this is murder be
Cf1.USe it is a -violent act beyond the ftrofto1·tion of the ftrovocation.' H. 
P. C. And where a b~y wa.s upon a tree in. a _park cuttiag e.f 
wood, and the keeper btds hun come down, which he did; and 
then the keeper struck him several blows with a cudgel and after
wards, with a 1'ofw tied him to his horse's tail, and the horse ran 
away with him and killed him ; this was held to be murder out of 
malice, the boy having come down at the keeper's command. 
Cro. Car. \39. H. P. C. 

As to such murder as happens in killing one whom the jzerson kill
ing intended to hurt in a less degree; it is to be observed, that 
wherever a person in cool blood, by way of revenge, unlawfully 
and deliberately beats another in such a manner that he afterwards 
dies thereof, he is guilty of murder, however unwilling he might 
have been to have gone so far. 1 Hawk. P. C. c. 31. § 38. Kelyngc, 
119. Mawg1·idge's case, H. P. C. 49-52. 

Also it seems, that he who, upon a sudden provocation, execu, 
teth his revenge in such a cruel manner, as shows a cool and de
liberate intent to do mischief, is guilty of murder, if death ensue; 
as where the keeper of a park, finding a boy stealing wood, tied 
him to a horse's tail, and beat him, whereupon the horse ran away 
with him and killed him. 1 Ha~vk. P. C. c. 31. § 39. Cro. Car. 
131. 1 Jones, 198. Palm. 545. H. P. C. 49. 

As to the cases where such killing shall be adjudged murdet·, 
which happen in tlze execution of an unlawful action, principally in
tended for some other purpose, and not to do a personal injury to 
him in particular who happens to be slain, they are as follow: and 
first, such killing as happens in the execution of an unla~vful ac. 
tion, whereof the principal intention was to commit another felony; 

- it seems agreed, that wherever a man happens to kill another in 
the execution of a deliberate purpose to commit any felony, he is 
guilty of murder; as where a person shooting at tame fowl, with 
an intent to steal them, accidentally kills a man; or where one sets 
upon a man to rob him, and kills him in ~1akin-g resistance; ~r 
where a person shooting at, or fighting with, one man, with a de
sig·n to murder him ,- misses him and kills another. 0l Ha<Zvk. P. C. 
c. 31. § 40, 41. Kc!ynge, 117. H. P. C. 46. 50. Dalt. caj1. 93. 
Moore, 87. -

And not only in such cases, where the very act of a person hav· 
ing such a felonious intent, is the immediate cause of a third per
son's death, but also where it any way occasionally causes such a 
misfortune, it m akes him g·uilty of murcler; and such was the case 
of the husband who gave a poisoned apple to his wife, who eat not 
enough of it to kill her, but innocently, and against the husband's 
will and persuasion, gave part of it to a child, who die_cl there?f; 
such also was the case of the wife who mixed mtsbane m a potwu 



HOMICIDE III. 3. 329 

sent by an apothecary, to her husband, which did not kill him, but af~ 
terwards killed the apothecary, who, to vindicate his reputation, tasta 
edit himself, having first stirred it about. Neither is it mate1·ial in 
this case, that the stirring of the potion might make the operation 
of the poison more forcible than otherwise it would have been ; for 
iaasmuch as such a murderous intention, which of itself perhaps, 
in strictness, might justly be made punishable with death, proves 
now, in the event, the cause of the king's losing a subject, it shall 
be as severely punished as if it had had the intended efFect, the 
missing whereof is not owing to any want of malice, but of pow· 
er. 1 Hawk. P. C. c. 31. § 4,2. Plow. Com. 47 4. 9 Co. 91. 

But if one happened to be poisoned by mtsbane'1aid in order to 
destroy vermin, the person by whom he is so killed is guilty,
of homicide jzer infortunium only, because his inteiltions were 
wholly innocent. 1 Hawk. P. C. c. 31. § 43. 

Also if a third person accidentally happen to be killed by one en• 
gaged in a combat with amother upon a sudden quarrel, it seems 
that he who kills him is guilty of manslaughter only; bu-t it hath 
been adjudged, that if a justice of peace, constable, or watch
man, or eve~ a private person, be killed in the endeavouring 
to part those whom he sees fighting, the( person by whom he 
is killed is guilty of murder ; and that he cannot excuse himself 
by alleging that what he did was in a sudden affray in the heat of 
blood, and through the violence of passion; for he who carries his 
resentment so high as not only to execute his revenge against 
those who have a-fFronted him, but even against such as have no 
otherwise ofFended him but by doing their duty, and endeavouring to 
restrain him from breaking tprough his, shows such an obstinate 
contempt of the law, that he is no more to be favoured than if he 
had acted in cool blood. l Hmvk. P. C. c. 31. ~ 44. H. P. C. 45. 
50. 3 Insc. 52. Dalt. cafz. 93. Savil, 67. Kelynge, 66. 22 Ass. 
71. 4 Co. 40. b. 9 Co. 68. Crom. 25. a. b. 

Yet it hath been resolved, that if the third person slain in such 
a sudden affray, do not give notice for what purpose he comes, by 
commanding the parties in the king's name to keep the peace, or 
otherwise manifestly showing his intention to be not to take part 
in the quarrel, but to appease it, he who kills him is guilty of man
slaughter only, for he might suspect that he came to side with his 
adversat•y. l Hawk. P. C. c. 31. § 45. Kelynge, 66. If the officer 
be within his proper district, and known, or but generally ac
knowlC{]ged to have the office he assumeth, the law will presume 
that the party killing had due notice of his intent, especially if it 
be in the day-time. Fost. 135. 311. 

As to such killing as happens in the execution of an unlawful 
action, where the p1·incipal design is to commit a bare breach of 
the jzeace, not intended against the person of him·who happens to 
be slain; it seems clear, that where divers persons resolve ge
ner,ally to resist all opposers in the commission of any such breach 
of the peace, and to execute it in such a manner as naturally tends 
to raise tumults and affrays, as by committing a violent disseisin 
with great numbers of people, hunting in a park, &c. and in so 
doing happen to kill a man, they are all guilty of murder ; for 
they must at their peril abide the event of their· actions, who wil
fully engage in stJch bold disturbances of the public peace, in open 

VoL. III. T t 
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opposition to, and defiance of, the justice of the nation. 1 Hawk. P, 
C. c. 31. § 46. Sa-vil,67. 111oore, 86. Palm. 35. CTom.24. b. 25.a. H. 
P. C. 47. 5 111od. 285. Dyer, 128. fzl. 60. Staundf. P. C. 17. b. 

The fact however must appear to have been committed strictly 
in prosecution of the purpose for which the party was assembled. 
Prin. P. L. 234. Therefore, if divers persons be engaged in an 
1.mlawfnl act, and one of them, with malice prepense against one of 
ltis companions, finding an opportunity, kills him, the rest are 
not concerned in the guilt of that act; Kel. 112 . because it hath no 
connection with the crime in contemplation. Prin. P. L. 235. So 
where two men wer~ beating another man in the street, a stranger 
made some observations upon the cruelty of the act, upon which 
oue of the two men gave him a mortal stab with a knife. Both 
lhc men were indicted as principals in the murder; yet, although 
both were doing an unlawful act in beating the man, as the death of 
the stranger did not ensue upon that act, and it appearing that 
only one of them intended &ny injury to the person killed, the 
judg·es were of opinion that he could not be guilty either as 
principal or accessary; and upon the case of R. v. Tlwmjzson, Kel. 
66, 77. he was acquitted. 8 Mod. 164. 12 l'docl. 629. Yet see 12 
Mod. 256. Leach's Hawk. P. C. i. c. 31. § 46. in n. 

Where divers rioters, having forcible possession of a house, 
afterwards killed the person whom they had ejected, as he was 
endeavouring in the night forcibly to regain the pussession, and to 
ji1·e the house, they were adjudged guilty of manslaughter only, 
notwithstanding they did the fact in maintenance of a deliberate 
injury; perhaps for this reason, because the jzPr.9on slain was so much 
in tlzc fault himself. 1 Ha'lvk. P. C. c. 31. § 47. Cram. 26. b. H. P. 
c. 56. 

But if in sucb, or any other quarrel, whether it wel'e sudden 
or premeditated, a justice of peace, constable or watchman, or 
even a private person, be slain in endeavouring· to keep the peace, 
and suppress the affray, he who kills him is guilty of murder; fot' 
notwithstanding it was not his primary intention to commit a felony, 
yet inasmuch as he persists in a less offence with so much obstinacy 
as to go on in it to the hazard of the lives Of those who no otherwise 
offend him, but by doing their duty in maintenance of the law, 
which therefore affords them its more immediate protection, he 
seems to be in this respect equally criminal, as if his intention had 
been to commit a felony. l Hawk. P. C. c. 31. § 4.8. H. P. C. 45. 
Dalt. cajt. 93. 3 Inst. 52. Kel. 66. 22 .!iss. 7!. 4 Co. 40. b. 9 Co. 
68. Cram. 25. See sujzm. 

If one attack anothel' to rob him, and by ·the resistance of the 
party kills him, this is rnunle1·. 3 Inst. 52. Dalt. 344. A person 
stands by and encourages or commands another to munle1· a man; 
ot· if he come with others on purpose to kill him, and stand by 
while the otbet· persons commiL the f<,ct; it will be mu1·der in them 
all. Plo<Lvd. 98. II Reft. 5. And if two or more persons come to
gether to do an unlawful act, as to beat a man, rob a park, &c. and · 
one of them kills a person, this is munler in all present aiding or 
assisting, or that were ready to aid and assist : all will be said to 
intend the murder. :> Inst. 56. Date. 34;7. H. P. C. 31. And such 
persons will be judged to be present who are in the same house, 
though in another room, or in the same ]{ark, although\ ha}f 
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a mile off, &c. H. P. C. 47. Ke!. 87. 116. 127. See tit. Acces
sary. 

Several persons having conspired to enter the king's park, and 
to hunt and carry away deer, ~uith design of killing any one that 
s/wuld oj1jwse them; though the keepel''s servant began the assault, 
and required them first to stand, whereupon they fled, and one of 
the keeper's men discharged a piece at them, and they continued 
their flight until he laid violent hands upon one of the offenders, 
and then, and not before, they killed one of the keeper's servants, 
this was held to be murder; as they wel'e doing an unlawful act, 
the Jaw implies malice, and they ought not to have fled, but to have 
surrendered themselves. Roll. Rt>f/. 20. 

As to such killing, as happens in the execution of an unla~uful ac• 
tion, the principal motive whereof was to assi.\'t a third jterson; it seems 
clear, that if a master, maliciously intending to kill another, tak~ 
his servants with him, without acquainting them with his purpose, 
and meet his adversary and fight with him, and the servants, seeing· 
their master engaged, take part with him, and kill the other, they 
are guilty of manslaughter only, but the master of murder . Pt. 
Com. 100,\01. a. Crom.23. Dalt.cajt. 93. H. P. C. 51 , 52. I Hawk. 
P. C. c. 3\, § 49 . Though if the master have malice, and he tells 
his servants of it, and that his intention is to kill the pa,rty, and 
they go with the master, ifthey kill another, it is murder both in 
master and servant. Dyer, 26. 9 Rejz. 66. Ptowd. 100. 

And therefore it follows, a fo1·tio1·i, that if a man's servant or 
friend, or even a stt·anger, coming suddenly, see him fighting with 
another and side with him, and kill the ot11e r; or seeing his sword 
broken lend him another, wherewith he kills the othe1·, he is g·uiJty 
of manslaughter only. l Ha~uk. P. C. c. 31. § -50. Cram. 25. b. 
H. P. C. 57. Dalt. caft. 94. 1 R oll. Rejz. 407, 408. 3 Bulst. 206. 
H. P. C. 52. 

Yet in this very case, if tl1e person killed were a baliff, or other 
officer of justice resisted by the master, &c. in due execution of 
his duty, such friend or servant, &c. are guilty of murder, whethet· 
they knew the person slain were an officer or not. Kdynge, 67. 86, 
87. But perhaps it may be ot;jectecl, that in this last case there 
seems to be no more malice than in the former; and such third 
person being wholly ignorant that the party killed was an officer, 
seems to be no more in fault than if he had been a private person. 
To this it may be answered, that all fighting· is highly unlawful, 
and that he who on a sudden seeing persons engaged in it, is so 
far from endeavouring to part them, as eve1·y good subject oug·ht, 
that he takes part with one side, and fights in the quarrel, without 
knowing the cause of it, shows a high contempt of the laws and 
a readiness to break through them on a small occasion, and must 
at his peril take heed what he does; ancl consequently might per
haps in strict justice be adjudged in the foregoing cases to act with 
malice, which doth not al'iUays sigrlify a particuLar ill-~uill against 
the jte?·son kiLled, as appears by many of the above-mentiOned cases; 
and though such persons be favoured in respect of the suddenness , 
of the occasion where both the quarrel and the persons are private, 
yet he must not expect such indulgence, where the fight, in which 
he so rashly engages, was begun in opposition to the justice of 
t he nation, and a person happens to be killed thereby who engaged 
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in the maintenance thereof, and on that account is under its more 
particular care ; and it may be justly challenged, that his opposers 
be made examples to deter others from joining in such unwarrant· 
able quarrels. I Sid. 160. Nay, 50. Plow. Com. 100. See 1 Hawk. 
P. C. c. 31. § Sl-53. 

But if a man seeing another arrested, and restrained f1·om his 
liberty, under colour of a press warrant or civil process, &c. by 
those who in truth have no such authority, happen to kill such 
trespassers in rescuing the person oppressed, he shall be adjudged 
guilty of manslaughte1· only, notwithstanding the injured person 
submitted to them, and endeavoured not to rescue himself; and the 
person who rescued him did not know that he was illegally arrested. 
for since in the event it appears, that the persons slain were tres: 
passers, covering thei1· violence with a show of justice, he who 
kills them is indulged by the law, which in these cases judges by 
t!te event, which those who engage in such unlawful actions must 
abide at their pe1·il. Kelynge, 66. 137. Cram. 27. a. Dent's case. 1 
Hwwk. P. C. c. 31. § 54. But the principles upon which this case 
was determined, are very elegantly and warmly controverted by 
M. Justice Foster, ft. 315-318. 

There were two men in an inner chamber quarrelling, and 
together by the ears; a brothel' of one of them standing at the 
door, that could not get in, cried to his brother to make him sure, 
and presently after he gave the other a mortal wound; this was 
h~ld manslaughter in him that stood at the door. S!tejl • .!lbr. 
4·93. 

As to such killing as happens in the execution of an unla~vful 
action, whereof the direct design was to escajze from an arrest, it 
seems to be agreed that whoever kills a sheriff, or any of his offi· 
cers, in the lawful execution of civil process, as on arresting a per
son upon a cajlias, b'c. is guilty of murder. 1 Ha1vk. P. C. c. 31. 
§ 55. Dalt. cajl. 93. H. P. C. 45.· Cram. 24. a. 

Neither is it any excuse to such a person, that the .process was 
erroneous, (for it is not void by being so,) or that the arrest was 
in the night, or that the officer did not tell him for what cause he 
arrested him, and out of what court; (which is not necessary when 
prevented by the party's resistance;) or that the officer did not 
show his · warrant, which he is not bound to do at all, if he be a 
baiiiff commonly known, nor without a demand, if he be a special 
one. 9 Co. 66. 68. Cro. Jac. 280. 486. 6 Co. 68. b. 69. a. 1 Hawk. 
P. C. c. 31. § 56. 

Yet the killing of an officer in some cases will be ,manslaughter 
only; as, where the warrant by which he acts gives him no authority 
to arrest the party; as where a bailiff arrests J. S. a ba1·onet, who 
never was knighted, by force of a wanant to arrest J. S. knight. 1 
.Ha1vk. P. C. c. 31. § 57. Crc. Car. 372. 1 Jones, 346. 12 Co. 49. So 
where a good warrant is executed in an unlawful manner;· as if a 
bailiff be killed in breaking open a door or window to arrest a man; 
or perhaps if he arrest one on a Sunday since stat. 29 Car. II. caj1. 
1. by which all such arrests are made unlawful. H. P. C. 46. 
1 Hawk. P. C. c. 31. §58. 

If a bailiff' is killed in executing a lawful warrant, &c. it is murder: 
nor is it any excuse to the person, that the process was erroneous; 
or that the arrest was in ,the night; that the officer did not tell him 



HOMICIDE III. 3. 333 

for what cause he arrested him ; or that he did not show his war
rant, &c. being a bailiff commonly known. 9 Rejz. 68, 69. Ct·o. Jac. 
280. 486. But if a bailiff who is not executing his office is killed, 
it is not murder; for he ought to be duly executing his office, by 
serving the process of the law, wherein he is assisted cumjwtestate 
regis et legis. Cro. Cm·. 537. 2 Lilt . .llbr. 21~. Therefore, where 
the warrant by which he acts gives him no authority to arrest the 
party; as where a bailiff arrests a wrong person, or J. S. a baronet, 
by force of a warrant to arrest J. S. knight ; or if a good warrant is 
executed in an unlawful manner; as if a bailiff be killed iu break
ing open a door, or window, to arrest a man; or perhaps if he 
arrest one on a Sunday; since the stat. 29 Car. II. c. 7. by which 
all such arrests are made unlawful, and he is slain; malice shall 
not be implied to make it mm·der, but it shall be manslaughter only. 
H. P. C. 46. Cro. Cat·. 372. 12 Reft. 49. 1 Ha<zvk. c. 31. § 58. If 
bailiffs come to a house to arrest a person, and the house being 
locked they attempt to break in, whereupon the son of the person 
intended to be anested, shoots and kills one of them, it is not 
muTder. Jones, 429. See Fostet·'s Rejz. 135. 138. 270. 30S. 312.318. 
32!. 

A person was arrested, and another not knowing the cause of the 
struggle, but seeing swords drawn, and to prevent mischief, came 
and defended the party arrested, and in the scuffle the bailiff was 
killed; it was resolved to be no mU1·det· in the person doing it, but 
that all that wet·e present and assisting, knou•ing of the an·est, were 
principal murdeurs. Kel. 86. Though it has been held in such a 
case, that the person offending is guilty of muTdet·, whether he 
knew that the person slain were an officer or not; for all fighting 
is unlawful, and he who, seeing persons engaged in it, takes part 
with one side, and fights in the quarrel ~vithout kno'luing the cause 
of it, especially where the fight is begun in opposition to the jus· 
tice of the nation, shows a readiness to break through the laws on a 
small occasion, and must at his peril take heed what he doth. 1 
Sid. 160. Nay, 50. See ante. 

As to such killlng as happens in the execution of an unlmiful 
action, whereof the ftrinciftal jzurftose ~vas to usu1'ft an illegal authority; 
it seems clear, that if persons take upon them to put others to 
death, eithet' by virtue of a new commission wholly unknown to 
om· laws, or by virtue of an unknown jUI'isdiction, which clearly ex
tends not to cases of this nature; as if the court of com1hon pleas 
cause a man to be executed for treason or felony ; or the court
martial, in time of peace, put a man to death by the martial law, 
both the judges and ofl1cers are guilty of murder. 1 Hawk. P. C. 
c. 31. §59. H. P. C. 46. 

But where persons act by virtue of a commission, which, if it 
were stt·ictly regular, "-ould undoubtedly give them full authority, 
but which happens to be defective only in some point of form, it 
seems that they are no way criminal. 1 Ha'luk. P. C. c. 3!. § 60. 

As to such killing as happens in the execution of an unlawfu l 
action, where no mischief was intended at all, it is said, that if a per
son happen to occasion the death of anothet·, in doing any idle 
wanton action, which cannot but be attended with the manifest danger 
of some o~her; as by riding with a horse known to be used to kick, 
among a multitude of people, by which he means no more than!to 
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divert himself by putting them in a fright, he is guilty of murder. 
1 Hawk 87. 

It has been already mentioned to have been anciently holden, that if 
a person not duly authorized to be a physician or surgeon, unde\take 
a cure, and the patient die under his hand, he is guilty of felony: 
but inasmuch as the books wherein this opinion is holden were 
written before the statute of 23 Hen. VIII. c. l. which first exclu
ded such felonious killing, as may be called wilful murder or malice 
jwejzense, from the benefit of clergy, it may be well questioned; 
whether such killing shall be said to be of malice prepense, within 
the intent of that statute; however, it is certainly highly rash and 
presumptuous for unskilful persons to undertake matters of this na
ture; and indeed the law cannot be \Veil too severe in this case, 
in order to deter ignorant people from endeavouring to get a live
lihood by such practice, which cannot be followed without the 
manifest hazard of the lives of those who have to do with them: 
but surely the charitable endeavours of those gentlemen who study 
to qualify themselves to give advice of this kind, in order to assist 
their poor neighbours, can by no means deserve so severe a con· 
struction from theit· happening to fall into some mistakes in their 
prescnptions, from which the most learned and experienced cannot 
always be secure. 1 Ha,.wk. P. C. c. 31. § 62. Staundf. P. C. 16. h. 
Pult. 32. b. Crom. 27. 43 Ed-.u.III. 33. b. Fitz. Coron. 163. See 
Dalt. cafz. 93. 

It were endless to go through all the cases of homicide, which 
l1ave been adjudged, either expressly or impliedly, malicious: the 
above, therefot·e, may suffice as a pretty ample specimen; aud we 
may take it for a general rule that all homicide is malicious, and of 
course amounts to murder, unless where, 1. Justified by the com· 
mand or permission of the law; 2. Excused on the account of 
accident or self-preservation; or 3. Alleviated into manslaughter, 
by being either the involuntary consequence of some act, not 
strictly lawful, or (if voluntary) occasioned by some sudden and 
sufficiently violent provocation. And all these circumstances of 
justification, excuse, or alleviation, it is incumbent upon the pri
soner to make out, to the satisfaction of the court and jury: the 
latter of whom are to decide whether the circumstances alleged 
are proved to have actually existed; the former how far they ex· 
tend to take away ot· mitigate the guilt. For all homicide is pre
sumed to be malicious, until the contrary appeareth upon evidence. 
Fost. 255. 

The Jzunislzment of murder, and that of manslaughter were for
merly one and the same: both having the benefit of clergy: so 
that none but unlearned persons, who least knew the g·uilt of it, 
were put to death for this enormous crime. I Hale's P. C. 450. 
But by several statutes the benefit of clergy is taken a·way from 
murderers through malice prepense, their abettors, procurers, and 
counsellors. See stats. 23 H en. VIII. c. 12. I Ecl11J. VI. c. 12. 
4 ~ 5 P. C5' M c. 4. And tit. Clc:Tgy, Benefit of. 

The principal in murder is therefore now ousted of clet·gy in all 
cases, and the accessary br.fore is also ousted of clerg·y in all cases, 
but the accessary ajier i5 in no case ousted of clergy. 2 Hale's 
.fl. 044. 

l 
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In atrocious cases, it was frequently usual for the court to direct 
the murderer, after execution, to be hung upon a gibbet in chains near 
the place ·where the fact was committed; but this was no pat·t of 
the legal judgment ; and the like is still sometimes practised in the 
case of notorious thieves But now in l!,ngland, it is enacted by 
stat. 25 Geo. II. c. 31. that the judge before whom any person is 
found guilty of wilful mUI'der, shall pronounce sentence imme
diately after conviction, unless he sees cause to postpone it; and 
shall in p~ssing sentence direct him to be executed on the next day 
but one, (unless the same shall be Sunday, and then on the Monday 
following,) and that his body be delivered to the surgeons to be dis
sected and anatomized ; and that the judge may direct his body to 
be afterwards hung in chains, but in no wise to be buried without 
dissection. See Fast. 107. And during the short but awful in
terval between sentence and execution, the prisoner shall be kt pt 
alone, and sustained only with bread and water. But a power is 
allowed to the judge upon good and sufficient cause to respite the 
execution, and relax the other restraints of the act. See tit. Exe
cution of Criminals. 

At a meeting of the judges to· consider of this act, there was 
some doubt whether hanging in chains might be ever made jwrt of 
the sentence; but on debate it was agreed by nine judges, that in 
all cases within the act, the judgment for diss ecting anc4 anatomi
zing only should be jlart of the sentence, and if it should be thought 
advisable, the judge might aftenvards direct the hanging in chains 
by sftecial order to the sheriff, pursuant to the powet' given by the 
act. Fast. 107. 

4. By the Roman law, jzarricide, or the murder of one's parents 
or children, was punished in a much severer manner than any 
other kind of homicide. But the English Jaws treat it no other
wise than as simple murder, unless the child was also the set·vant 
of his parent; probably under the idea of the impossibility of com
mitting so enormous a crime. 

But though the breach of natural relation is unobserved, yet the 
breach of civil or ecclesiastical connections, when' 11couplecl with 
murder, denominates it a new offence, no less than a species of 
treason, called jlarva ftroditio, or jzetit tuason; which is, howev·er, 
nothing else but an aggravated degree of murder; although, on 
account of the violation of private allegiance, it is stigmatized as 
an inferior species of treason. And thus, in the ancient Gothic 
constitution, we find the breach both of natural and civil relations 
ranked in the same class with crimes against the state and sovereign . 

PE rrT TREASON, according to the stat. 25 Edw. II I. c. 2. 
may happen three ways: by a servant killing his master, a wife 
her husband, or an ecclesiastical person (either secular or regu 
lar) his superior, to whom he owes faith and obedience. A 
servant who kills his master whom he has left upon a grudge con
ceived against him during his service, is guilty of petit treason , 
for the traitorous intention was hatched while the relation sub
sisted between them, and this is only an execution of that inten
tion. 1 Ha'wk. P. C. 89. 1 Hale's P. C. 380. So if a wife be 
divorced a mensa et thoro, still the vinculum matrimonii subsists ; 
and if she kills such divorced husband, she is a traitress. 1 Hate' ~:: 
P . C. 381. 
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A wife divorced causa adulte1·ii vel s£viti~t, is still within this 
law, because the bond of matrimof.ly is not thereby dissolved, and 
she may again lawfully cohabit with her husband. But a divorce 
causa consanguinitatis vel ftrecontractus, entirely dissolves the 
nuptial tie, and annihilates the very character of wife. Therefore 
a wife de facto only, and not de jure, cannot commit this crime 
for she has no lawful lord to whom she owes subjection and obe~ 
dience. Neither can a husband be guilty of this crime by killing 
his wife de jure, for there is no reciprocity of obedience and sub
jection. Leach's Hawk. P. C. i. c. 32. § 7. 

A clergyman is understood to owe canonical obedience to the 
bishop who ordained him, to him in whose diocese he is beneficed 
and also to the metropolitan of such suffragan or diocesan bisho/· 
and therefore to kill any of these is petit treason. 1 Hale's P. c: 
381. As to the rest, whatever has been said, or remains to be 
observed, with respect to wilful murder, is also applicable to the 
crime of petit treason, which is no other than murder, in its most 
odious degree; except that the trial shall be as in cases of high trea
son, before the improvements therein made qy the statutes of 
William III. Fast. 337. But a person indicted of petit treason 
may be acquitted thereof, and found guilty of manslaughter or 
murder. Fast. 106. 1 Hale's P. C. 378. 2 Hale's P. C. 1g4, and 
in such case it should seem that two witnesses are not necessary, 
as in case of petit treason they are. Which crime is also distin
guished from murder in i~s p~mishment. 4 Comm. c. 14. 

An appeal of death w1ll he, and auterfoits acquit or attaint in 
murder is a good bar, in petit treason; and e converso. 2 Hale, 
246. 233. 3 Inst. 213. It is included in a pardon under the 
name of murder. 1 Hale, 378. And the offender may be indicted 
either of petit treason, murder or manslaughter, and tried and 
found guilty on such indictment, of either of those crimes respec
tively, according as the case may appear upon the evidence. 1 
Hale, 378. Foster, 326. But if the prosecutor be apprized of the 
real case, he ought to adapt the bill to the truth of the fact. Fost. 
104. 326. :For though the offences are to most purposes consider
ed as substantially the same, yet there is, as we have seen, some 
difference with regard to the judgment; and also a very material 
one with regard to the trial. Fast. 327. On the trial the prisonet• 
is entitled to a peremptory challenge of thirty:five. Fast. 327. 
Two witnesses, it is also positively stated by Foster, are required 
both on the indictment and at the trial. Post. 337. See stat. l 
"Edw. VI. c. 12. And the stat. 5 & 6 Edw. VI. c. 11. by general 
words extending to all treasons, requireth that the witnesses, if 
living, shall be examined in person upon the trial in open court. 
Depositions therefore taken before the co1·oner, or informations 
taken by a justice of the peace, are not evidence whereon to 
ground a conviction of petty treason, if the pat·ty be living, though 
unable to travel, or kept out of the way by the prisoner, or his 
}Jro~urement. Fost. 337. cites stat. 1 & 2 P. f.7' M. c. 13. 1 Hale, 
305. 2 Hale, 284. 

The punishment of petit treason, in a man, is to be drawn and 
hanged, and in a woman was formerly to be drawn and bui'Ded, but 
which latter sentence is now changed to hanging by stat. 30 Geo. 
IJI. c. 48. See tit. Judgment in CTiminal CaW'9 Persons guilty of 
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petit treason wel'e first debarred the benefit of clergy by stat. 12 
Hen. VII. c. 7. which has been since extended to their aiders, abeto 
tors and counsellors, by stat. 23 Hen. Vlll. c. l. 4 & 5 P. tr M; 
c. 4. See tit. Clergy, Benefit o.fi and further, tit. Petit Treason. 

HOMINATIO, Domesday, tit. Nor·thamfUon Sockmanni de Risden, 
The mustering of men; also the doing of homage. Cowell, edit. 
1727. 

ROMINE CAPTO IN WITHER NAMIUM. A writ to take him that 
hath taken any bondman o1· woman, and led .him or her out of the 
country, so that he or she cannot be r·efllevied according to law. 
Reg. Orig.fol. 79. See this Diet. tit. Withernam, 

ROMINE ELIGENDO AD CUSTODIENDAM PECIAM SIGI~LI PRO 
MERCATORIBUS EDITI. A writ directed to a corporation, for the 
choice of a new person to keep one part of the seal appointed 
for statutes mer·chant, when a former is dead, according to the stao 
tute of Acton Burnet. Reg. Or-ig. 178. 

ROMINE REPLEGIANno. A writ to bail a man ·out of pl•isbn. 
Fitz. N. B.fol. 6. Reg. Orig. fol. 77. 

This writ lies where a person is in prison, (not by special com~ 
mandment of the king, or his judges, or fm· any crime or cause
irreplevisable,) directed to the sheriff to cause him to be replevied; 
in the same manner that chattels taken in distress may be reple~ 
vied ; and if the pe1·son be conveyed out of the sheriff's jnrisdic~ 
tion, he may retl.Jrn, that the defendant hath essoined the plaintiff's 
body, so that he cannot deliver him; then the plaintiff shall have 
a cajlias .in withernam to take the defendant's body, and keep him 
without bail or mainprise till he produces the party. 3 Comm. 129. 
c. 8. And if the sheriff return non eGt inventus in that \Hit against 
the body, the plaintiff shall have a cajdas against the d~fendant's 
goods, &c. Fitz. N. B. 66. Ne~v Nat. Brev. 151, 15~. 

Where on.e takes away secretly, or keeps in his custody, another' 
man against his will, upon oath made thereof, and a petition to the 
lord chancellor, he will grant a writ of rejzlegia1·i jcicias, with an 
alias and pluries, upon which the sheriff returns an elongatus; and 
thel'eupon issues out a capia8 in ·withernam: and when the party 
is taken, the sheriff cannot take bail for him; but the court where 
the w1·it is returnable may, if they thi.nk fit, grant a habras co?jlU!l 
to the sheriff to bring him into court and bail him. 2 Lilt. 23. • 

In a nomine reptegiando it hath been adjudged, that it doth not 
differ from a common refzlevin, on which the sheriff must return a 
deliberari feci, or an excuse why he doth not: that whare he can
not make deliverance if he return an elongatus, the defendant is not 
concluded by that return to plead non cejzit; and afteL· the return 
(j)f an elongatus, and a capias in withernam, -if the defendant pleads 
this plea, he shall be bailed, for the ~vithernam is no exe.ctttion; 
and aftet· a defendant is bailed upon the capias in ?»it/zernam? 
there may be a new wit.hernam against him. And it was held, that 
in a homine r·eftlegiando after elongatus returned, if the defend
ant comes ingr·dtis, and calls for fl declaration, and pleads non cejzit~ 
he shall not be obliged to give bail, but if he come in tlpon the 
return of the capias, he must give bail, aud shall 110t he admiHed 
to it tHl .be call for a declaration, and plead npp. ~.~jtit . 'J. fifll~:, 
BBl. 

Vol. JI1, V 1:J. 
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The sheriffretumed an t:lo,zgavit in a homine reftlegiando, and then 
a cajzias in <tuithenzam went forth ; afterwards the defendant, having
entered an appearance, moved for a sujzersedeas to the withernam 
and offered to plead non ceftit; which was opposed, unless l1e would 
give bail to deliver the person, in case the issue was found against 
him : though it was ruled, that if any property had been pleaded 
in the party, then the defendant ought to give bail to deliv~r him; 
but he says he hath not the person, and the·refore non ceflit is a 
proper plea, an~l he shall put in bail to appeal' de die in diem. In 
this case, the defendant shall not be compelled to gage deliverance. 
and a suj1e1'sedeas was granted to the wit!te1·nam. See 4 Mod. 183: 

A lwmine rejzlegiando cannot be brought either by the wife her
self, ot' by her jzrochein amy against her husband; and the nature 
and the proceedings in the writ show it to be so. C!z. Prec. 492. 

This writ is now seldom used to deliver a person out of custo
dy, being superseded by the more beneficial effects of the writ of 
habeas co1'jiU,rf. See that title. 

HOMINES, A term applied to a sort of feudato1·y tenants, who 
~!aimed a privilege. of having their causes and pe1·sons tried only 
m the court of theu· lord; and when Gerard de Canvil, anno 5 
lj.ich. I. was charged with treason and other misdemeanors, he 
pl-eaded that he was homo comitis Johannis, b'c. and would stand ta 
the law and justice of his court. Paroc/z • .A.ntiq. 152. 

HOMIPLAGIUM, Is used in the Jaw of Hen. I. caft. 80. for the 
maiming a man . Si quis in domo vel cu1'ia regis fece?·it lwmicidium 
vel. homiplagium. 

HOMO. This Latin word includes both man and woman, in a 
large or general undeTstanding. 2 Inst. 45. 

HOMOLOGATION, Is when a man either e:Rpressly or im· 
pliedly ratifies a deed that formerly was null or invaEd. Scotch 
Diet. 

Implied homologation is admitted only from some act which 
clearly and expressly implies a knowledge and approbation of the 
deed. The effect of it on the person homologating, is to give the 
deed the same validity against him and his heirs, as if it had been 
a perfectly legal deed from the first; but against third parties who 
do not represent the person homologating, the deed is liable to 
all its original objections. Bell's Sco tch La~v Diet. 

HOMST ALE, A homesta11, or mansion-house. As in a char
ter granted about the 5 Edw. I. Co~ue!l. 

HOND-HABEND, See Hand-Hab end. It also signifies the 
right which the lord hath of determining; the offence in his court. 

HONEY. All vessels of honey are to be marked with the namct· 
of the owner, and be of a certain content, under penalties; and if 
any honey sold, be corrupted with any deceitful mixture, the seller 
shall forfeit the honey, &c. Stat. 23 Eliz. c. 8. 

HONOUR, Is, besides the general signification, used especial· 
Iy for the more noble sort of seigniories, on which other inferior 
lordships or manors depend, by performance of some customs or 
services to those who are lords of them; (though anciently honour 
and baronia signified the same thing.) See Sftelman, in v. Honor. 
The manne1· of creating these honours by act · of parliament, may 
in part be collected out of the statute of 33 Hen. VIIJ. c. 37, 38·. 
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In the early times of our legal constitution, the king's greate"l' 
barons, who had a large extent of territory held under the crown, 
granted out frequently smaller manors to inferior persons to be 
holden of themselves; which do now therefore continue to be 
holden under a superior lord, who is called in such cases the lord 
paramount over all these manors: and his seigniory is frequently 
termed an honour, not a manor; especially if it hath belonged to an 
ancient feudal baron, or ~ath at any time been in the hands of the 
crown. 2 Comm. 91. c. 6. See tit. Tenm·es. 

·An honour ought to ~onsist of lands, liberties, and franchises . 
l Buist. 197. 2 Roll. 72. l. 48. And it is the most noble seign
iory. Co. Litt. 108. a. One or more manors may be parcel of an 
honour. 2 Roll. 72. l. 45. So a forest may be appendant to it. 

- 2 Roll. 73. l . 3. - • 
An honour originally shall be created by the king. Co. Litt, 

108. a. Every honour must be holden of the king. R. 1 But. 
195 . ' And if it be. assigned, or granted over to another, it shall 
not be holden of a subject. For it may be granted by the king to 
a su"bjeot. A man may claim an honour by grant, or by prescrip
t ion. But the king at this day cannGt make an honour by grant, 
w ithout an act of parliament. R. 1 Bul. 195, 196. Co. Litt. 108. 
a. See Cowell, tit. Honou1·. 

The fo'llowing is a list of honours within the realm, viz. Amj!tldll, 
(by stat. 33 Hen. VIII. c. 37.) Aquila, (fo1·merly Pevensey,) Arundel, 
(See jzost,) Abergavenny, Boloine, Berkhamstead, Beaulieu, Bar.o 
nard's Castle, Bullingbroke, Bars table, Bononia, Brecknock, Br..em
ber, Bedford, .CiaTe, .Crevi:cure, Cltm, Christc!mrc;h, Cockermouth, 
Cormayle, Candicut, Carisbrook, Clijjord Castle, Chester, Carmarthen 
and Cardigan, Donnington CastLe, (by stat. 37 Hen . VIII. c. Hi.) 
Dudley, •and Dover Ca.stle, Eye, and Egremond. 

The Honour of East and West Green~vich, Glamorgan, Glocester, 
Grentmesnil, Gower, Grafton; (by stat. 33 Hen . VIII. c. 38.) Ha
ganet, Hamjzton Court, (by stat. 31 Hen. VIII. c. 5.) Huntindon, 
(in Herefordshire,) .He?Jeningham, Hawenden Castle, Hertford, and 
Flalton, Lancaster, Lincoln, Leicester, Lovetot, Hincklelj, Kingston 
ujzon Hull, (by stat . 37 Hen . ~III. c. 18.) Kingston, and Folking .. 
ham. , 

The Honeur if Montgomery, M0wbray, lkliddlelzam, and Maid~ 
stone, Nottingham, Ne7vel/m or Ne7velme, .Oak/wmjtton, St. Ositlz , 
(by stat. 37 Hen. VIII. c. 18.) Oxford, 

The Honour of Plimtzton, Peverel, Pickering, Raleigh, Richard's 
Castle, Skijzton, Stafford, Strigul, Tickhit, Treman ton, Totness, Theo -
ny, Tam'lporth. . 

The Honour of Wigmore, Wallingfonl, rVestminster, (by stat. 
37 Hen. VIII. c. 18.) Windso1·, Wormgay, WJ,irwelton, (in York
~hire,) Werk, Whitchurch, and War1vick, Webley, and Tutbury. 

The king granted to a · subject a great manor, called an honour, 
and passed h by the name of an honom·, and well . Jenk. 277. 
jzl. 99. 

It is illegal to purchase l,;onour (as a dukedom) for lUOney. 
Vern. s. .See tit. Peers. 

The Earl of Arundel was the only peer who held his earldom 1 

by prescription , See tit. Peers. 
HONOUR-COURTS, Are courts helg within the honours, c;>;r 

manors )ast notic!!d, mentioned in the &ta~. 33 Hen. VUI, c(ljL. 37,_ 
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There i_s also a c~urt qf_ honour of th~ earl marshal of Englanr!, 
b'c. winch detcrmmes disputes concernmg precedency and points 
of honour. 2 Hawk. P. C. This court of honour, which is also 
exercised to do justice to heralds, is a court by prescription, and 
has a prison belonging to it, called the White Lyon, in Southwark, 
2 Nfls. 935. See tit. Cow·t of Chivalry. 

HONOURARY (oR HONORARY) :FEUDS, Are titles of 110• 
bi 1ity, descendible to the eldest son in exclusion of all the rest. 
See tit. Tenures. 

HONOURARY SERVICES, Are those that are in~ident to the 
tenure of g1·and serjeanty, and commonly annexed to some honour. 
Stat. 12 Car. II. 29. 

HONTFONGENETHEF, Cum omnibus aliis libertatibus tan. 
tummodo hontfongenethef mihi retento. Charta Wil. Comitis Mate-
8ialsci. In Mon . .Angl. l ftar. fo. 724. 

This should have been written hondfangenethef, and signifies a 
thic;f, taken with hondhabend, i. e. having the thing stolen in his 
hand. Co'lvell. See Backberind. 

HOPCON, Signifies a valley, in Domesday Book; so do hofte, 
ha'lvgh and ho~vgh. Co'lvell, edit. 1727. 

HOPS AND HOP-BINDS. Penalty on importing or using cor
rupt hops. Stat. 1 Jac. I. c. 18. No bitter to be used in brewing 
but hops. Stat. 9 Ann. c. 12. § 24. No hops to be imported into 
Iretand fmm other parts but Great Britain. Stat. 5 Geo. II. c. 9. 
Landing foreign hops befo1·e duty paid, hops to be burnt, and ship 
forfeited. Stat. 7 Geo. II. c. 19. Penalty on sophisticating hops. 
7 Geo. II. c. 19. § 2. Cutting hop-binds. 10 Geo. II. c. 32. § 4. 
By stat. 6 Geo. II. c. 37. § 6. unlawfully and maliciously cutting 
hop-binds is made felony without benefit of clergy. The duty 
upon hops is a branch of the excise, and regulated by many sta. 
tutes made for the purpose. See stats. 39 and 40. § 3. c. 81. and 
48. § 3. c. 134. fo1· preventing frauds in the trade of hops: these 
acts reg·ulate the mode of packing, bagging, and weighing of 
hops. 

HORA AUROR.£, The morning bell, or what we now call the 
four o'clock bell, was anciently called hora auro1·t£; as our eight 
o'clock bell, or the bell in the evening, was called ignitcgium or 
coverf!'u. Cowell. 

HORDERA, from the Sax. Izard, thesaurus.] A treasurer : 
and hence we have the hard or hoard, as used for treasuring or 
laying up a thing. Leg . .dthelstan, caF. 2. . . 

HORDERIUM, A hoard, a treasury, or repository. L. Canutz, 
c. 104. 

HORDEUM P ALMALE, Beer-barley, which in Noifolk is call· 
ed sprat-barley, and battledore-barley ; and in the marches of Wales 
eymridge, it being broader in the ear, and more like a hand than 
the common barley, which in old deeds is called hordeum !{uadra· 
gesimale. Co<tuetl. . 

HORNE-BEAMF. POLLENGERS, Trees so called, that have 
been usually lopped, and are about twenty years' growth, ancl 
~heref~re not tithable. Plo~vden, fol. 407. Soby's case. 

HORNEGELD, from the Saxon word horn, cornu, and geld, 
solutio.] · · A tax within a forest, to be paid for horned beasts~ 
,Cromp. J-urisd. 197. An~ to be free thel.'eef is a ~rivilege gr.ant· 
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ed by the king unto such as he thinketh good. Co~l)e/l, edit. 
1727. J 

HORN WITH HORN, on HORN UNDER HORN. The 
promiscuous feeding of bulls and cows, or all homed beasts, that 
are allowed to run together upon the same common. Sftelman. 
To which may be added, that the commoning of cattle horn ·with 
horn, was properly when the inhabitants of several parishes let 
their common herds run upon the same open spacious common, 
that lay within the bounds of several parishes, and, therefore, that 
there mig·ht be no dispute upon the right of tithes, the bishop 
ordains, that the cows should pay all profit to the minister of the 
parish where the owner lived, &c. CoweLl. 

HORNAGIUM, Hornegeld, see that title. 
HORNERS. No stranger was to buy any English horns gathero 

ed or growing in London, or within twenty-fom miles thereof, by 
the sta~ 4 Edw. IV. c. 8. And none may sell English horns un
wrought to any stranger, ·m· send them beyond sea, on pain of ' 
forfeiting double value ; the wardens of Horne1·s in London may 
search all wares, &c. Stat. 7 Jac. I. caft. 14. See tit. London. 

HORNING, Letters of-Warrants for charging persons itl 
Scotland to pay or perform certain debts or duties; probably so 
termed from being originally proclaimed by the horn or trumpet. 

HORS DE SON FEE, F1·. i. e. out of his fee.] An exception 
to avoid an action brought for rent or services, &c. issuing out of 
land, by him that pretends to be the lord ; for if the defendant can 
prove that the land is without the comjwss of hisfee, the action falls • 
.Broke. In an a"Vowry, a stranger may _plead generally hors de son fee; 
and so may tenant for years; and such stranger to the a"Vowry, be
ing made a party, is at liberty to plead any matter in abatement of 
it. 9 Rejz. 30. 2 Med. 104. A tenant in fee-simple ought either 
to disclaim, or plead !tors de son fee. 1 Dan"V. Abr. 655. Vide 9 
Reft. BucknaL's case. 22 Hen. VI. 2, 3. Keihu. 73. 14. Ass. ftl. 
13. Co. Litt. 1. b. 2 Mod. 103, 104. & 14 Vin. Abr. tit, Hors de 
sonfee. See tit. Pleading. 

. HORSE BREAD, Innkeepers shall not make horsebread. 
Stats. 13 Rich. II. stat. l. c. 8. 4 Hen. IV. c. 25 . Permitted 
to bake horse bread. Stat. 32 Hen. VIII. c. :t. I. 

HORSES, 

VVere not to be conveyed out of the realm, without the king's 
license, &c. on pain of forfeiture, by an ancient statute, 11 Hen. VII. 
c. IS. Persons having lands of inheritance in parks, &c. were oro 
dered to keep t~vo mares apt to bear foals thirteen hands high, 
for the increase of the breed of lwrses, on pain of 40s. for every 
month they are wanting; and not suffer them to be leaped by 
stoned horses under fourteen hands, on a certain penalty by stat. 
27 Hen. VIII. c. 6. And for the preservation of a strong breed 
of !torses, stone horses above two years old are di1·ected to be 
fifteen hands high, or they shall not be put into forests or com
mons, where mares are kept, upon pain of forfeiture; and scab
bed or infected horse{~ shall not be put into common fields, under 
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the penalty of lOs. leviable by the lord of the leet. Stat. 32 Ren. 
VIti. c. 13. still in force. 

Stealing of any horse, gelding, or mare, is felony without bene. 
fit of clergy : but' accessaries to this offence are not excluded 
clergy. Stat. 1 Edw. VI. c. 12. 2 & S Edw. VI. c. 33. The first 
made stealing horses, geldings or mares felony ; a doubt was en· 
tertained whether this extended to the stealing one horse, &c. on 
which the latter act was passed. And if any horse that is stolen 
be not sold according to the statute 2 & 3 P. t:f M. c. 1. the owner 
may take the horse again wherever he finds him, or have action 
of detinue, ttc. To prevent horses being stolen and sold in private 
places, this stat. 2 & 3 P. b' M. c. 7. provides, that owners of 
fairs and markets shall appoint toll-takers or book·keepers, who 
arc to enter the names of buyers and sellers of horses, b'c. And 
to alte1· the property, the horses must be rid or stand in the open 
fa~r one hour; and all the parties to the contract must be present 
With the horse. And by stat. 31 Eliz. caft. 12. sellers of horses are 
to procure vouchers of the sale to them; and the names of the 
buyer, seller and voucher, and price of the lw1·se, are to be en. 
tered in the toll-taker's book, and a note thereof delivered to the 
buyer; and if any person shall sell a horse ·without being known 
to the book-keeper, or bringing a voucher; or if any one shall 
vouch without knowing the seller; or the book-keeper shall make 
an entry without knowing either, in either of these cases the sale 
is void, and a forfeiture is incurred of Sl. and the said statute pro
yides ~bat a ltorse stolen, though sold according to the direction of 
the act, may be redeemed and taken by the owner within six 
months, re}:>aying the buyer what he shall swear he gave for the 
same. 2 Comm. 450. 

By stat. 22 & 23 Car. II. c. 7. any pe~on maliciously killing or 
destroying any horses in the night shall be guilty of felony, pu
nishable by transportation for seven years. Maliciously hurting ot< 
wounding horses in the night, to forfeit treble damages to the 
owner. 

Ey various acts dnties are imposed in G1·eat B1·itain and Irelana 
upon horses. kept for drawing carriages, or for riding, or letting 
out to hire, for race-horses, &c. 

Horse-stealing having got to a great pitch, and many of thoss 
useful animals having been stolen, merely for the purpose of sell· 
ing them as dog's meat, and for their hides, the following litatute 
was macle to put a stop to this iniquitous traffic . 

By stat. 26 Geo. Ill. c. 71. no person shall keep any place for 
slaughtering any horse or other cattle, not killed for butcher's 
1Jleat, without taking out a license at the general quarter sessions, 
to be granted upon a certificate of the minister and churchwar
dens that the person applying is proper to be trusted with the car· 
rying on such business. § I. 

Such license to be signed by the justices at sessioas, ant! a copy 
. entered in a book to be kept for that purpose by the clerk of the 

peace, and all persons so licensed shall cause to be painted over 
their gates, their name and the words ''licensed for slaughtering 
horses pursuant to an act passed in the 26th year of his Majesty 
King George III." § ~. 

Every occupier of such licensed slaughter-house shall, si~ 
6 • 
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hours previous to the slaughtering any live horse, or to the flay
ing any horse brought dead to the slaughtering-house, give no
tice in writing to the after-mentioned inspector, who is to take an 
exact account of the height, age, colour, and particular n1arks of 
every horse, &c. and keep the same in a book. [See sect. 5.] And 
no such horse shall be slaughtered or flayed but between 8 in the 
morning and 4 in the evening, from October to 1Warch, both in
clusive, and between 6 in the morning and 8 in the evening from " 
.lipril to September, both inclusive. § 3. 

Every person so licensed shall at the time any horse, &c. shall 
be brought, make an entry in a book of the nam~ and abode, and 
profession of the owner, and also of the person who shall bring 
the same to be slaughtered or flayed, and the reason why the 
same is so brought; which book shall, at all times, be open for the 
examination of the inspe<;;tor, and produced before any justice, 
when required. § 4. 1 

The parishioners in vestry shall annually or oftener appoint one 
ill' more persons to be inspectors of such slaughtering-house; 
and in case such inspector shall, upon examination of any horse, 
&c. intended to be slaughtered, believe that such horse, &c. is free 
from disease, and in a sound and serviceable state, or that the 
same has been stolen, he shall prohibit the slaughtering such 
horse, &c. for not exceeding 8 days; and in the mean time shall 
cause an advertisement to be inserted in some public newspaper 
twice or oftener, (unless the owner of such horse shall sooner 
claim the same,) at the expense of the occupier of such slaughter
ing-house ; who on refusal to pay the same, shall forfeit double 
the amount, to be raised by distress. § 5. 

Every inspector may at all times in the day or night, but if in 
the night, then in the presence of a constable, enter into and in
spect any place kept for slaughtering hot·ses by li~;;_ensed personB>, 
and take an account of the horses, &c. there. § 6. 

In case any person offering to sale or bringing any horse, &c. 
to be slaughtered or flayed, shall refuse to give an account of him
self, or of the means the same came into his possession, or if 

_ there be reason to suspect that StlCh horse, &c. is stolen ; SUCh 

person shall be canied before a justice of peace, who shall com
mit him for not more than 6 days to be further examined, and if 
such justice ~hall be satisfied that such horse, &c. is stolen, the 
person bringing the same is to be committed to gaol, to be de~lt 
with according to law. § 7. . . 

Any person keeping such slaughtering-house, .tr.ansgressing th~ 
rules before laid down by the act, shall be guilty of felony and 
punished by fine and imprisonment, and such corporal punish
ment by whipping, or shall be transported for not more than 
7 years, as the court shall direct. § 8. 

Any such person destroying or defacing with lime, or burying 
the hide or skin of any horse, &c. or· being guilty of any offence 
against this act for which no punishment or penalty is provided, 
shall be adjud~ed guijty of a misdemeanor, and punished by fine 
and imprisonment and such corporal pu.n1shment by whipping, as 
the court shall direct. § 9. 

Making false entries subj-ects the party to a forfeiture not ex
ceeding 200 nor 1ess than l Ol. to be levied by distress; half to the 
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informer and half to the poor; and in case the offender shall not 
have effects to the amount of the pena~ty, he may b'e committed 
to hard labour in the house of correction for not more than three 
months, nor less than one. § I 0. 

The book of the inspector shall be produced at every general 
quarter sessions. § 12. 

If any person shall occasionally lend any barn or place for 
slaughtering any horse, &c. without taking out such license, he shall 
forfeit not more than 20t. nor less than I Ol. half to the informer 
and half to the poor; or be committed to gaol for not more than 
three months nor less than one, unless the penalty is sooner paid, 
§ 13. 

This act does not extend to curriers, &c. nor to farriers, nor 
persons killing horses, &c. to feed their own dog~. § 14. 

If any currier, tanner, &c. shall under colour of their trades, 
knowingly kill any sound horse, or boil the flesh thereof to sell, 
·such tradesman becomes an offender under the act, and shall for· 
feit not' more than 20l. nor less than lOt. § IS. . 

[The forms of the several convictions are specified in the. act. J 
HORSES HIRED. Action of trespass on the· case lies for abu· 

sing a ho1·se hired, by immoderate riding, &c. And a difference 
bas been made in our law between hiring a horse and borro~uing 
one to go a journey; for in the first case the party may set his 
.,ervant, t:tc. upon the horse, but not in the second. 1 Mod. 210. 
See tit. Bailment. 

HORSES. FOR THE KING'S SERVICE. None shall take 
the horse of any person to serve the king without the owner's 
consent, or sufficient wan·ant, on pain of imprisonment, &c. Stat. 
:20 Rich. II. c. S. See tit. Pourveyance. 

HORSE-RACES, For small sums, having encouraged idleness, 
and impoverished the meaner sort of people; it is enacted, that 
no person shall run any horse at a race, unless it be his own, not< 
enter more than one horse for the same plate, upon pain of forfeit· 
ing the horses; and no plate is to be run for under SOl. on the pe.,: 
nalty of soot. Also, every horse-mce must be· begun and ended 
in the same day, &c. Stat. 13 Geo. II. cajz. 19. 

Horses at races to be entered by the owners. 13 Geo. II. c. 19. 
Horse-racing with horses carrying small weights, prohibited. lb. 
Hon·es may , run for the v'alue of sol. with any weight and at any 
place. 18 Geo. II. c. 34. § I I. 

A plaintiff shall not be allowed to recover a wager on such a 
horse-race, as is illegal within the statute. 4 Term Reft. 1. A match. 
for 2Sl. a side is a match for SOl. See this Diet. tit. Gaming. 

HORSTILERS, Fr. hosteliers.J Is used for innkeepers: and in 
some old books the word hostlers is taken in the same sense. Stat. 
31 Edw. III. c. 2. The executors of horstilers are not charge• 
able for their faults. i Keb. 682. 

HOSPES GENERALIS, A great chamberlain. Volumus, quan· 
tum ad hospitia ftertinet, omnes indijferenter nostro hospiti generali 
obediant, f:J'c. Du Cange. 
, I-I OS PIT ALLERS, hosftitalarii.J Vlere the kn(ghts of a reli· 
gious .orde.r, s.o called becau~e they built an /zosjzital at Jerusalem., 
wherem pllgnms were received. To these Pope Clement tran.s· 
ferred the Templars, which order, bv a council held at rienne 111 
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.France, he suppressed for their many and great offences. The in
stitution of their order was first allowed by Pope Gelasus the Se~ 
cond, anna 1 I 18; and confirmed in this kingdom by parliament, 
and had many privileges granted them, as immunities from pay
,ment of tithes, &c. Their privileges were reserved to them by 
Magna Charta, caft. 37. and the right of the king's subjects vin
dicated from the usurpation of their jurisdiction, by the statute of 
T¥e:stm. 2. caft. 43. Their chief abode is now in Malta, an island 
given them by the Emperor C/Ja?·les V. after they were driven 
from Rhodes by Solyman the Magnificent, Emperor of the Turks; 
and fm· that tney are now called Knights of Malta. All the lands 
and goods of these knights here in England were given to the 
king, by 32 Hen. VIII. c. 34. See Mon. Angl. 2 jwr. fol. 489. 
Tho. Walsingh. f,n Hist . Ed7rJ. II. Stowe's Ann. ib. See tit. Knights 
Temft/arq, 

HOSPITALS, 

ARE either aggregate, in which the master or warden and his 
l!Jrethren have the estate of inheritance ; or sole, in which the mas-· 
ter, &c. only has the estate in him, and the brethren or sisters, , 
having college, and common seal in them, must consent, or the 
master alone has the estate not having college, or common seal. 
So hospitals are eligible, donative, or jzresentative. 1 Inst. 342. a. 

The master of the hospital, who has college, and common seal, 
may have a writ of right; f-or the right and inheritance is in him. 

1 

If he has no college, or common seal, he may have a juris utrum. 
Co. Litt. 341. b. 342. a. 

. Any person seised of an estate in fee-simple may by deed enrol
led in chancery erect and found an hosjlital for the sustenance and 
relief of the poor, to continue for ever ; and place such heads, &c. 
therein as he shall think fit ; and such /wsftital shall be incorporated, 
and subject to such visitors, &c. as the founder shall nominate ; 
also such corporations have power to take and purchase lands not 
exceeding 200! fter annum, so as the same be not holden of the 
king, &c. and to make leases for twenty-one years, reserving the 
accustomed yearly rent; but no hospital is to be erected unless 
upon the foundation it be endowed with lands or hereditaments 
of the clear yearly value of I Ol. jzer annum. Stat. 39 Eliz. cajz. 5. 
made perpetual by stat. 21 Jac . I.§ l. 

lt has been adjudged upon this statute, that if lands given to an 
hosjzital be, at the time of the foundation or endowment, of the 
yearly value of 200l. or under, and afterwards they become of 
greater value by good husbandry, accidents, &c. they shall con
tinue good to be enjoyed by the hosjzital, although they be above 
the yearly value of 200l. And goods and chattels (real or per
sonal) may be taken of what value soever. 2 Inst. 722. And if 
one give his land then worth 10!. a year to maintain the poor, &c. 
and the land after comes to be worth lOOt. a year, it must all of 
it be employed to increase their maintenance, and none of it be 
converted to private use. 8 Rejz. I 30. 

If a devise be to the pool' people maintained in the hosftital of 
St. Law1·ence in Reading, b'c. (where the mayor and burgesses 

VoL. III. X x 



llOSPITALS. 

capable to take in mortmain, do govern the !wsjzital,) albeit the 
poor, not being a corporation, are not capable by that name to
take ; yet the devise is good ; and . commissioners appointed to 
inquire into lands given to hosjzitalB, tic. may order him that hath 
the land, to assure it to the may@r and blilrgesses for the mainte
nance of the lwsjz£tal. Stat. 43 Eliz. c. 4. See tit~ Charitctble Use8, 

Mortmain. 
A gift must be to the poor, and not to the aged or impotent of 

such a parish, without expressing their poverty; for poverty is 
the principal circumstance to bring the gift within the stat. 43 
Eliz. c. 4. Although at common law a corporation may be of an 
hosjlital, that is in ftotestate of certain persons to be governors of 
the lwsjzital and not of the persons placed therein ; the safest way 
upon the stat. 39 Eliz. c. 5. is first to prepare the lwsjzital, and to
place the poor therein, and to incorporate the persons therein 
placed ; and after the incorporation, to convey the lands, tene
ments, &c. to the said corporation, by bargain and sale, or otherwise, 
between the founder of the one part, and the master and brethrenr 
&c .. of the other part, in consideration of Ss. in hand paid by the 
master of the said lwsjzital, b'c. 2 Inst. 724, 725. And the founder 
cannot erect an lwsjzital for years, lives, or any other limited timer 
but it must be for ever, according to the stat. 39 Eliz. c. 5. See 
10 Reji. 17. 34. 

The stat. 4S Eliz. c. 4. under which commissions may be award
ed to certain persons to inquire of lands or goods given to lws· 
j1itals; a1-1d the lord chancellor is empowered to issue commissions 
to commissioners for inquiring, by a jury, of all grants, abuses, 
breaches of trust, &c. of lands given to charitable uses, does not 
extend to lands given to any college or hall in the universities, &c. 
not· to any !zosftital over which special governors are appointed by 
the founders; and it shall not be prejudicial to the jurisdiction of 
the bishop or ordinary, as to his power of inquiry into and reform
ing abuses of lwsjlitals, by virtue of the stat. 2 Hen. V. st. I. c. 1. · 
&c. See this D£ct. tit. Charitable Uses. 

These commissioners may order houses to be repaired by those 
who.reGeive the rents; see that the lands be let at the utmost rent; 
and on ~my tenant's committing waste, by cutting down and sale of 
timber, they may dect·ee satisfaction, and that the lease shall ~e 
void. Hit. 11 Ca1·. \Vhere money is kept back, and not pwl, 
or paid where it should not, they have power to order the payment 
of it to the right use: and if money is detained in the hands of 
executors, &c. any great length of time, they may decree the 
money to be paid, with damages for detaining it. Duke Read. 123. 
See 4 Rcft. 104. 

The lwsjlital of St. Cress near TtV£nc!zester, and several othet• 
large lwsjzitalB, were anciently founded by jwrticulm· statutes or 
acts of parliament. And King Charles I. g-ranted to the nw.yo1· 
and commonalty of London the keeping of Beth/em lwsjzital, and 
the manors and lands belonging to it. Also, there is now an hosflital' 
in London for foundLing children, under the care of governors and 
guardians, who may purchase lands or tenements to the value of 
4,000[. a year; and they are to receive as many sud1 children as 
they think fit, which may be brought to the lzosftital, and shall there 
be 'bred up and employed, or placed apprentice to any trade, ®l' 
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the sea-service, the males till the age of twenty-four, and the fe
males till twenty-one. They may likewise be let out or hi1·ed, &c. 
See stats. 13 Geo. II. caft. 29. 29 Geo. II. c. 29. § 13. 30 Geo. IL 
c. 26. § 14. See also stat. 13 Geo. III. c. 82. regulating lying-in
hosflitals, and ordering them to be licensed. As to hospitals or 
asylums for lunatics in England, 48 Geo. III. c. 96. In Ireland, 
see, as to county hospitals and infirmaries, 5 Geo. III. c. 20. 25 
Geo. III. c. 39. Acts of the l1'ish parliament, and the acts 45 Geo. 
IU. c. lll. 47 Geo. lli. st. l. c. 44. and st. 2. c. 50. and 48 Geo. 
III. c. 113. passed since the union. See further in general, this 
Diet. tit. Mo1·tnwin, Corfwmtion I. IV. 

HOSPIT ALA RIA, See Hostilaria. 
HOSPITIUM, hostagium. Pt·ocuration, or visitation-money~· 

.Neubrigensis, lib. 4. c. 14. B1·om}lton, fol. 1193. 
HOSTELLAGIUM, A right t{). have lodging and entertain

ment, reserved by lords in the houses of their tenants. Cartular. 
Radinges, MS. 157. 

HOSTELER, lwstellar.ius. From the Fr. llostele1·, i. e. hosjzes.J 
An innkeeper. See stat. 31 Edw. III. st. 2. c. 2. and this Diet. 
tit. Horatilera. 

HOSTLERS, Innkeepers, see stat. 9 Edw. III. st. 2. c. 2. 
HOSTERIUM, A hoe, an instrament well known. Chart . 

.Antiq. 
HOST!£, Host bread, or consecrated wafers in the Holy Eu

cltm·ist: and from this word ltostia, Somner derives the Sax. huul, 
used for the Lord's supper, and huslian, to administer the sacra
ment; which were kept long in our old English, under housel, and 
to housal. Pa1·och. A:ntiq. 270. 

S!zakesjzeare uses the term unhouseled, f!tc. in Hamlet; meaning 
that his father gave up the ghost, without having the holy bread, 
or sacrament, administered to him. See Fabian'.Jt Caron. edi6. 
15 16, fo. 14. 

HOSTILARIUS, An lwsjzitaller. 
HOSTILARIA, HOSPIT ALAR lA, A place or room in reV 

gious houses, allotted to the use of re.ceiving guests and stran
gers; for the care of which there was a peculiar officer appointed, 
called lwstillarius, and hosjlitalarius. Cart. Eccl. Ely, .JIIlSS. 

HOSTRICUS, austercus, from the Lat. astur.] A goshawk . 
Par(jch. Antiq. ft. 569. 

HOTCHPOT, in jzartem jlositio.] A wo~d brought from the 
Ft·. hotchejzot, used for a confused mingling of divers things to~ 
gether, and among the Dutch it signifies flesh cut into pieces, and 
sodden with herbs or roots ; but by a metajl!w1· it is a blending o1· 
mixing of lands tflgethe1· given in marriage, with (Jt/ter lands in fee 
falling by descent: as if a man seised of thirty acres of land in fee, 
hath issue only two daughters, and he gives with one of them ten 
acres in marriage to the man that marries her; and dies seised of 
the other twenty acres: now she that is thus married, to gain her 
share of the rest of the land, must put her part given in marriage 
into hotchjwt, i. e. she must refuse to take the sole profits thereof~ 
and cause her land to be mingled with the other; so that an equal 
'division may be made of the whole between her and her sister, as 
if none had been given to her; and thus for her ten acres she shall 
have fifteen, otherwise, her sister will have the twenty acres of 
whic h her father died seised. Litt. 55. Co. Litt. lib. 3. cajz. 12. 
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This seems to be a right of waiving a provision, made for a child 
in a man'.s life-time, e~.t his death, though, as it depends uponfrank
ma?'riage, and gifts of lands therein, it now seldom happens. See 
this Diet. tit. Parceners. 

But there is a bringing of money into hotchjwt, upon the clauses 
and within the intent of the statute fot distributien of intestates' 
estates, stat. 22 & 23 Car. II. c. 10. Where a certain sum is to be 
raised, and paid to a daughter for het' portion, by a marriage settle
meNt, this has been decreed to be an advancement by the father in 
his life-time within the meaning of the 8tatute, though future and 
contingent; and if the daughter would have any further share of 
l1er father's personal estate, she must bring this money into hotch
jwt, and shall not have both the one and the other. 1 Eq. Abr. 253. 
See 2 Vern. 638. and this Diet. tit. Executor V. 8. 

By the custom of London, there is likewise a term of hatchf!Ot, 
where the children of a freeman are to have an equal share of one 
third part of his personal estate, after his death. Preced. Cane. 3. 
See tit. London, and tit. Executor V . 9. 

There is also in the civil law collatio bonorum, answering to this, 
whereby if a child advanced by the father, do after his father's de
cease challenge a child's part with the rest, he must cast in all that · 
he had formerly received, and then take out an equal share with 
the others. Cowell. See farther, Britton, c. 72. Litt. sect. 267, 
268. 2 Comm. 190. 517. and this Diet. tit. Parceners. 

HOVEL, mandm. J A place wherein husbandmen set their 
ploughs and carts out of the rain or sun. Law Lat. Diet. 

HOUNSLOW HEATH, A large heath containing 4,293 acres 
of ground, and extending into several parishes ; so much thereof 
as is in the king's inheritance, and fit for pasture, meadow, or 
other several grounds, shall be of the nature of cojlylwld lands; or 
the steward of the manm· may let it for twenty-one years, &c. 
and the lessees may improve the same. Stat. 37 Hen. VIII. c. 2. 

HOUR, hora.J Is a certain space of time of sixty minutes, twen
ty-four of whi_ch make the natural day. It is not material at what 
hour of the day one is born. Co. Litt. 135. See tit . .llge, Fraction, 
Time. 

HOUSAGE, A fee paid for housing goods by a carrier, or at a 
wharf or quay, &c. Sheft . Ejzit. 1725. 

HOUSE, domus.J A place of dwelling or habitation; also a fa
mily or household. Every man bas a right to air and lig·ht in his 
own house; and therefore if any thing of infectious smell be laid 
near the house of another, or his lights be stopped up and darken
ed by buildings, &c. they are nuisances punishable by our Jaws. 
3 Inst. 231. 1 Danv . .llb1·. 173. But for a prospect, which is only 
matter of delight, no action will lie for its being stopped. 9 Rejz. 
·58. See tit. Nuisance. 

The dwelling-house of every man is as his castle; therefore, 
if thieves come to a man's house to rob or kilL him, and the owner 
or his servant kill the thieves in defending him and his house, this 
is not felony, nor shall he forfeit any thing. 2 Inst . 316. See 
tit. Homicide. A man ought to use his own llouse, so as not to 
damnify his neighbour; and one may compel another to repair .his 
house, in several cases, by the writ de domo reparanda. 1 Salk • 
.R~ft· 360. Doors of a houu may not be broken open on arrests, 
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"\lnless it be for treason or felony, &c. H. P. C. 137. Plowd. 5. 
5 Reft. 91. See tit . .lir?'est. 

Several things have been resolved on the subject, as to the pro• 
tection a man's house affords him, as, 1. That every man's house 
is as his castle, as well to defend him against injuries as for his 
I'epose; 2. Upon recovery in any real a<,:tion, or ejectment, the 
sheriff may break the house and deliver seisin, &c. to the plain
tiff, the writ being habr;re facias seisinam or ftossessionem; and 
after judgment, it is Bot the house of ·the defendant in right · and 
judgment of law; 3. In all cases where the king is party, the 
sheriff (if no door be open) may break the party's house to take 
him, or to execute other pt·ocess of the king, if he cannot other
wise enter; but he ought fit·st to signify the cause of his coming, 
and request the door to be opened ; and this appears by the stat. 
Westm. 1. c. 17. which is oniy in affirmance of the common law; 
and without default in the owner, the law will not suffer a house 
to be br~ken ; 4. In all cases, when the door is open, the sheriff 
may enter and make execution at the suit of any subject, eithet• 
of body or goods; but otherwise where the door is shut, . there he 
cannot break it to execute process at the suit of a subject; 5. 
Though a house is a castle for the owner himself and his family, 
and his own goods, &c. yet it is no protection fol· a stranger flying 
thither, or the goods of such a one, to prevent lawful execution; 
and therefore, in such case, after request to enter, and denial, the 
sheriff may break the house. 5 Reft. 91. a. to 93. a. 

From the particular and tender regard which the law of En
gland has to a man's house, arises in part the animadversion of 
the law upon eaves-droftfters, nuisancers, and incendiaries; and to 
this principle it must be assigned, that a man may assemble people 
together lawfu1ly (at least if they do not exceed eleven) without 
danger of raising a riot, rout, or unlawful assembly, in order to 
protect and defend his house, which he is not permitted to do in 
any other case. 4 Comm. c. 19, ft. 223. cites 1 Hale's P. C. 547. 

Commissioners of bankruptcy cannot break open a house to 
search for _the bankrupt's goods, unless it be -the house of the bank
rupt. 2 Show. 247. See tit. Bankrujlt. 

The hundred liable to damages by the burning of houses. 9 
Geo. I. c. 22. sect. 7. See tit. Arrest; Execution, Constable, Homi
cide, f.:J'c. as to the cases in which officers may break open a house 
to execute legal process. And as to felonies in or relative to 
houses, see tit. .llrson, BU?·glary, Felony, Larceny, Riot, Rob
bery, f.:J'c. 

HOUSEBOLD Arm HA YBOLD, Seem to signify lwusebote 
and Mdgebote, in Mon . .llngl. 2 fzar.jol. 633. Co'tudl, edit. 1727. 

HOUSEBOTE, A compound of house and bote, i. e. comjzen-
8atio; signifies estovers, or an allowance of necessary timber out 
of the lord's wood, for the repairing and support of a house or 
tenement. And this belongs of common right to any lessee for 
years or for life; but if he take more than is needful, he may be 

- punished by an action of waste. Housebote, says Co. on Litt. fol. 
41. is two-fold, viz. estoveriam tedijicandi et arclendi. Co~uell. See 
tit. Bote, Estovf'rs, Common of Estover. 

:HOUSE-BREAKING, oR HOUSE-ROBBING, See tit. Bur
glary, Larceny, Robbery. 
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HOUSE-BORNING, See Arson, Burning. 
HOUSE OF CORRECTION. In every county of England 

there shall be a house of correction built at the charge of the coun~ 
!Y' -yrith conveniences for ~he setting of _pe~ple ~o work, or every 
JUStl~e of peace shall forfeit st. and the JUSttces m sessions are to 
ap~omt g?vernors or. masters of su~h houses of correction, and 
then· salanes, &c. whtch are to be patd quarterly by the treasurer 
out of the county stock: these governors are to , set the persons sent 
o~ work, and moderately- correct them_, by whipping, &c. and to 
yteld a true account every quarter-sessions of persons committed 
to their custody; and if they suffer any to escape or neglect their 
duty, the justices may fine them. See stats. 7 Jac. I. c. 4. 14 Geo. 
ll. c. 33. 

The house of correction is chiefly for the punishing of idle and 
disorderly persons; parents of bastard children, beggars, servants 
running away; trespassers, rogues, vagabonds, &c. Poor per
sons refusing to work are to be there whipped, and set to work and 
labour; and any person who lives extravagantly, having no visible 
estate to support him, may be sent to the house of cor1·ection, and 
set at work there, and may be continued there until he gives the 
justice satisfaction in respect to his living ; but not be whipped. 
A person ought to be convicted of vagrancy, &c. before he is or
dered to be whipped. 2 Buist. 351. Sid. 2!H. Bride'welt is a 
prison for correction in London, and one may be sent thither. Sty. 
57. 

By stats. 14 Geo. II. c. S3. 17 Geo. II. c. 5. upon presentment of 
the grand jury, or under stat. 22 Geo. III. c. 64. on presentment 
of any one justice, on view, the justices at sessions may build, or 
put·chase land for building, or enlarge, buy, or hire fit houses of 
correction. And the justices are to take care that the house of cor
rection be provided with pt·oper materials for relieving-, employing, 
and correcting persons sent to the same: and two justices shall 
visit the same twice or oftener in a year, and examine into the 
estate and management thereof, and report the same at the ses
sions. The g·ovemor or master of a house of correction misbe· 
having himself, may be fined or ttTrned out, at the discretion of 
the justices. Offenders liable to be sent to the ltouse of correc· 
tion, where the time and manner of their punishment is not ex· 
pressly limited by law, may be committed until the next sessions, 
or until discharged by due course of law. 

By the said stat. 22 Geo. IlL c. 64. § I. and the stat. 24 Geo. IlL 
st. 2. c. 55. § I. the quarter sessions may appoint certain justices to 
be visitors and inspectors of such houses. The stat. 31 Geo. III. 
c. 46. reg·ulates the appointment ai).d conduct of the govemor and 
other officers of such houses; as also the appointment of the visit· 
ing justices. The above statutes contain also many other regula· 
tions as to such houses of coTrection, a schedule of Tules and or· 
de1·s for their government, as to employing and feeding the pe_r· 
sons therein, and which rules and orders are to be fixed up m 
every house of correction. See further, tit. Poor, P1·ison, Trans· 
jwrtation, J-;agrants. 

HOUSEL, See Hostite. 
HOUSEHOLDER, jwter familias.J Is the occupier of a house, 

a housekeeper, or master of a family. 
1 
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. HREDIGE, Readily, or quickly. Leg. Athelstan, .c. 16. Frotti 
the Sax. herdinge, i. e. brevi, in a short time. Co<r.vell. 

HUDEGELD, See Hidgild. 
HUDSON'S BAY COMPANY. An exclusive trade to a part 

of America, was granted in 1670, by Charles II. to the Governor 
and Comjwny of Adventurers of England trading to Hudson's Bay: 
they were to have the sole trade and commerce of and to all the 
seas, bays, straits, creeks, lakes, rivers, and sounds, in whatso· 
ever latitude, that lie within the entrance of the strait common
ly called Hudson's Straits; ,together with all the lands, countries, 
and territories upon the coasts of such seas, bays and straits, 
which were then possessed by any English subject, or the subjects 
of any other christian state ; together with the fishing of all sorts 
of fish, of whales, sturgeon, and all other royal fish, together 
with the royalty of the sea. But this extensive charter has not re· 
ceived any parliamentary confirmation or sanction. Reeves's Law 
-if Shijijling. See this Diet. tit. Navigation Acts. 

HUE AND CRY. 

HurESIUM ET CLAMo'R, from two French words hu.er ancl. crier~ 
both signifying to shout or cry aloud.] Jlllanwood, in his Forest: 
La'l.tJ, cajl. 19. num. II. saith, that hue in Latin, est vox dolentis, 
as signifying the complaint of the party, and cry is the pursuit of 
t he fe lon upon the highway upon that complaint; for if the party 
r obbed, or any in the company of one robbed or murdered, come 1 

to _the constable of the next town, and desire him to raise the hue 
and cry, that is, make the complaint known, and follow the pur
suit after the offender, describing the party, and showing as near 
as he can which way he went, the constable ought forthwith to 
call upon the paris!) for aid in seeking the felon, and if he be not 
found there, then to give the next constable notice, and the next, 
until the offender be apprehended, or at least until he be thus 
pursued unto the sea side. Of this, see Bracton, lib. 3. tract. z; 
cajl. 5. Smith de Rejz . .!l.nglor. lib. 2. caft. 20. and the stat. of Win
chester, 1.'3 Ed'lv. I. Stats. 28 Edw. III. 11. 27 Eliz. !3. 

The Normans had such purst'tit with a cTy after offenders, which 
~hey called clamo1· de baro; see G1·and Custumary, cajz. 54. And it 
may probably be derived froiJl haTrio1·, jl.agitare. Hue is used 
alone in stat. 4 Ed1v. I. st. 2. In the ancient records this is called 
hutesium et clamoT. See 2 In st. fol. 172. 

But the clamor de haTo was not a pursuit after offenders, but a 
challenge of any thing to be his own after this manner, viz. he 
who demanded the thing, did, with a loud voice, before many wit
nesses, affirm it to be his proper goods, and demanded restitution. 
This the Scots call lmtesium; and Skene saith, it is reduced from 
the Ft·ench oye1·, i. e. audire, (or rather oyez,) being a cry used 
before a proclamation ; the manner of their hue and cry he thus 
describeth : if a robbery be done, a horn is blown, and an outcry 
made, after which, if the party flee away, and doth not yield him
scdf to the king's bailiff, he may lawfully be slain, and hanged upon 
the next galiows. See Skene in v. hutesium. 

In Rot. C!aus. _~o Hen. III. m. 5. we find a command to the 
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king's treasu:~r, to t.ake the city of London into the king's hands, 
because the c1t1zens d1d not, secundum Lfgem et conauetudinem regni 
raise th~ hue ~nd cry for the death of Guido de Aretta, and others: 
who were slam. Co~vell. 

Hue and cry is also defined the pursuit of an offender from 
town to town, till he be taken, which all that are present when a 
fe)ony is committed, or a dangerous wound given, are by the com· 
mon law, as well as by the statute, bound to raise against the of. 
fenders who escape, on pain of fine and imprisonment.. 3 Inst. 
116, 117. 2 Inst. 172. Dalt. Justice, caft. 28. 109 . . Fitz. Coron. 
395. Cro. Eliz. 654. 

The raising of hue and cry is enjoined by the common law, which 
may be called a rai~ing of it a~ the suit of the king, ~s. well as by 
several acts of parhament, wh1ch may be called a ra1smg of it at 
the suit of a private person. 3 New .!lbr. 61. 

HuE AND CRY, says Blackstone, is the old common law process, 
of pursuing with horn and with voice, all felons, and such as have 
dangerously wounded another. Bract. l. 3. tr. 2. c. 1. § I. Mirr. 
c. 2. § 6. It is also mentioned in stat. Westm. I. 3 Edw. I. c. 9. 
and 4 Ed~u. I. de officio coronatoris. But the principal statute re. 
lative to this matter is, that of Winchester, 13 Edw. I. c. 1. 4. which 
directs, that from henceforth every county shall be so well kept, 
that immediately upon robberies and felonies committed, fresh 
suit shall be made from town to town, and from county to coun
ty; and that hue and cry shall be raised upon the felons, and they 
that keep the town shall follow with hue and cry, with all the town 
and the towns near; and so hue and cry shall be made from town 
to town, until they be taken and delivered to the sheriff. And, 
that such hue and cry may more effectually be made, the hundred 
is bound by the same statute, c. 3. to answer for all robberies there
in committed, unless they take the felon, which is the foundation 
of an action against the hundred, in case of any loss by robbery. 
'By stat. 27 Eliz. c. 13. no hue and cry is sufficient, unless made 
with both horsemen and footmen. And by stat. 8 Geo. ll. c. 16. 
the constable, or like officer, refusing or neglecting to make hue 
and cry, forfeits 5!. half to the king and half to the prosecutor, 
with full costs ; and the whole viii ot· district is still in strictness 
liable to be amerced, according to the law of Aif?·ed, if any felony 
be committed therein, and the felon escapes. Hue and cry may 
be raised either by precept of a justice of the peace, or by a peace
officer, or by any private man that knows of a felony. 2 Hale's P. C. 
100. 104. The party raising it must acquaint the constable of the 
viii with all the circumstances which be knows of the felony, and 
the person of the felon; and thereupon the constable is to search 
his, own town, and raise all the nei ghbouring vills, and make pur
suit with horse and foot; a>~ cl in the proseculion of such hue and 
cry, the constable and his attendants have the same powers, pro
tection, and indemnification, as if acting under the wanant of a 
justice of peace. But if a man wantonly or maliciously raises a 
hue and crv, without cause, he shall be severely punished as a 
disturber of· the public peace. 1 Ha7Vk. P. C. c. 12. § 5. 

As to hue and cry at common law, it seems to he clearly agreed, 
that a private person who hath been robbed, or who knows that a 
fe lony hath been committed, is not only authorize ') to levy !me and 
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cry, but is also bound to do it under pain of fine and imprisonment. 
2ln8t. 172. 3 In8t. 116. 1 Hale'8 Hi8t. P. C. 464. 
. Ft·om hence it follows, that although it is a good course, as Lorcl 
Hale says, to have a precept ot' warrant from a justice of peace 
f<>r raising hue and cry, yet it is neither of absolute necessity, no~ 
&ometimes convenient, for the felons may escape before tne jus
tice can be found ; also hue and cry was part of the law before the 
stat. 1 Edw. III. cap,. 16. which first instituted justices of ·the 
peace. 2 Hale'8 H . P. C. 99. 

It is incumbent upon constables to pursue hue and cry when 
called upon, and they are severely punishable if they neglect it; 
and it prevents many inconveniences if they be there; for it gives 
a greater authority to their pmsuit, and enables the pursuant, in. 
his assistance, to plead the general issue upon the statutes 7 Jac. 
I. caft. 5. 21 Jac. I. caft. 12. without being driven to special plead
ing; therefore, to prevent inconveniences which may happen by 
unruliness, it is most advisable that the constable be called ; yet 
upon a robbery, or other felony committed, hue and cry may be 
raised by the country in the absence of the constable ; and in this 
there is no inconvenience, for if hue and cry be raised without 
cause, they _that mise it are punishable by fine and imprisonment. 
2 Hale'8 Hist. P. C. 99, 100. 

The regular method of levying hue and cry is for the party to 
go to the constable of the next town, and declare the fact, aml 
describe the offender, and the way he is gone ; whereupon the, 
constable ought immediately, whether it be night or day, to raise 
his own town, and make search for the offender; and upon the not 
fi nding him, to send the like notice, with the utmost expedition, t<> 
the constables of all the neighbouring towns, who ought in like 
mapner to search for the offender, and also to give notice to their 
neighbouring constables, and they to the next, till the offender be 
found. 3 Inst. 116. Dalt. Justice, caft. 28. Cromft. 178. .Z 
Hawk. P. C. 75. 

The constable is not only to make search in his own viii, but 
also to raise all the neighbouring vills, who are all to pursue the 
hue and cry with horsemen as well as footmen, until the offender be 
taken. 2 Hale's Hist. P. C. 101. In ,case of hue and cry once 
raised and levied upon supposal of a felony committed, though in 
truth there was no felony committed; yet those who pursue hue 
and cry may arrest, and proceed as if a felony had been really 
eommitted. 2 Hale'8 1-Iist. P. C. 101. 5 Hen. V . a. 21 Hen. VII. 
28 . a. fter Reck 2 Edw. IV. 8. St 9. 29 Edw . III. 39. 2 Inst. 
173. 2 Hale's Hist. P. C. 102. 

If hue and cry be raised against a person certain fo'r felohy, 
t hough possibly he is innocent, yet the constables, and those wlio 
follow the hue and cry, may arrest and imprison him in the com
mon gaol, or carry him to a justice of the peace. 2 Hale's Hist . 
P . C. 102. 

If the person pursued by hue and ay be in a house, and the 
doors are shut, and refused to be opened upon demand of the 
constable, and notice given of his business, he may break open the 
doors; and this he may do in any case where he may arrest, 
though it be only on suspicion of felony, for it is for the king and 
CQmmonwealth, ~nd therefore a virtual nen r; mitta'S is in tlle €~se ; 

V oL. III. Y y 
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and the same law is upon a dangerous wound given, and a hue and 
cry levied upon the offender. 7 Edw. IlL 16. b. 2 Hale's Hi8 t. P. 
C. 102. See tit. Constable. 

It seems in this case, that if he cannot be otherwise taken, he 
rnay be killed, and the necessity excuseth the constable. 1 Hale'a 
Hist. P. C. 102. See tit. Homicide. 

Upon hue and cry levied against any person, or where any hue 
and cry comes to a constable, whether the person be certain or 
uncertain, the constable may search in suspected places within 
his vill, for the apprehending of the felons. Dalt. caft. 28. 2 Edw. 
IV. 8. b. Cromft. de Pace, 178. 2 Hale'8 Hist. P. C. lo3. See 
tit. Constable. 

But though he may search suspected places or houses, yet his 
entry must be by ojzen doo1·s, for he cannot break open doors bare· 
ly to search, unless the person against whom the hue and cry is 
levied be there, and then it is true he may ; therefore, in case of 
such a search, the breaking open the door is at his pel'il, viz. jus
tifiable if he be there; lmt it must be always remembered, that 
in case of breaking open a door, there must be first a n0tice given 
to them ~uithin, of his business, and a demand of entranr-e, and a 
:refusal, before doors can be broken. 2 Hale's Hist. P. e. 103. 
See tit. Constable. 

If the hue and cry be not against a person certain, but by the 
description of his stature, person, clothes, horse, &c. the hue and 
c1·y doth.j,ustify the constable, or other person following it, in ap
prehending the person so described, whether innocent or guilty, 
for that is his warrant, it is a kind of process that the law allows, 
(not usual in other cases,) viz. to arrest a person by description. 
2 Hale's Hist. P. C. 103. 

But if the hue and c1·y be upon a robbery, burglary, man· 
slaughter, er other felony cemmitted, but the person that did the 
fact is neither known nor described by person, clothes, or the 
like; yet such a hue and c1·y is good as hath been said, and must 
be pursued, though no pers~m certain be named or described. 2 
Hate's llist. P. C. 103. 

And therefo1·e in this case, all that can. be done is, for those who 
pursue the hue and cry, to take such persons as they have proba· 
ble cause to suspect; as for instance, such persons as are vagrants, 
that cannot give an account where they live, whence they are, ot· 
such suspicious persons as come late into their inn or lodgings, 
and give no reasonable account where they had been, and the like. 
2 Echv. IV. 8. b. 2 Hale's Hist. P. C. 103. 

There can be no doubt but that both by the common law, as also 
by the several statutes which enjoin the levying of hue and cryr 
they who neglect to levy one, (whether officers of justice or others,) 
or who neglect to pursue it when rightly levied, are punishable by 
indictment, and may be fined and imprisoned for su.ch neglect. 2 
Hale's .Hist. P. C. 104. 

We shall proceed to inquire more particularly, 1. On what rob
bery hue and cry may be raised, and how it ought to be pursued ; 
2. Of bringing the action ; at what time ; and the evidence neces
sary; and what shall excuse the hundred;. 3. Of levying the mo· 

ney. 1 · f I d ·- · · d b l t r 1. The evymg o me an cry 1s enJome y severa ac s o. 
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parliament; and to this purpose it is enacted by stat. Westm. 1. 
3 Ed'lv. I. caft. 9. "that all ·be ready and apparelled at the sum
mons of the sheriff, -to pursue and a nest felons." 

Though some imagined,that hue and c1·y was grounded on this 
statute ; yet Lord Coke says, ' ' that it was used long before, asap
pears even by this statute, which, -instead of introducing a new 
law, enforces obedience to that which was founded on the ancient 
laws of the realm. 2 Inst. 171. 

By the statute of 4 Edw. I. de officio coronatoris, hue and cry 
shall be levied for all murders, burglaries, men slain, or in peril to 
be slain, as otherwhere is used in England, and all shall follow the 
hue and steps as near· as they can. 

Next came the stat. of Wincheste1·, the effect of which has been 
already stated. 

By stat. '27 Eliz. c. 13. § 2. it is enacted, " that the inhabitants 
and resiants of every hundred, (with the franchises within the pre
cinct thereof) wherein negligence, fault, or defect of pursuit and 
fresh suit after hue and cry made, shall happen to be, shall answer 
and satisfy the one moiety of all such money and damages as shall 
be recovered against the hundred, with the franchises therein, in 
which any 'robbery or felony shall be committed, to be recovered 
by action of debt, &c. by and in the name of the clerk of the peace 
for the time being, of or in every such county, and recovery by 
the party or parties robbed, shall be, without naming the chris
t ian name or surname of the said clerk of the peace ; which 
moiety so recovered shall be to the use of the inhabitants of the 
hundred where any such robbery, &c. shall be committed." 

It seems to be admitted that no kind of robbery will make the 
hundred liable, but that which is done openly, and with force and 
violence; and that therefore the private stealing or taking any 
thing from the party, does not come within the statutes which 
make the hundred liable, because the hundred is not liable for not 
preventing the robbery, but because they did not apprehend the 
robbers, which, in private felonies, and of which they had no no
tice, it would be difficult, if not impossible, for them to do. 7 
Co. 6, 7. 2 Salk. 614. 

Also it hath been adjudg·ed, and is admitted in all the books 
which speak of this matter, that a robbery in a house, whether it 
be l;>y day or by night, does not make the hundred liable ; the 
reasons whereof are, that every man's house is in law esteemed 
his castle, which he ~1imself is obliged to defend, and into which 
no man can enter, -to see what is doing there, without his leave ; 
also being done in a house, the inhabitants of tbe hund_red cannot 
be presumed to have notice of it, so as to be able to apprehend , 
t he offenders. 7 Co. 6. a. Sendil'& case. 

But if a person be assaulted in the highway, and carried into a 
house, and there robbed, it seems the hundred shall be liable ; fot• 
otherwise, the provision made by the statute would be elqded. l 
Sid. 263. and see 1 Salk. 614. 7 Mod. 159. Also it does not seem 
necessary, t11at the robbery should be committed in the highway, 

. nor alleged to have been so by the plaintiff in his declaration. 7 
Mod. 159. It may be in a private way, or be in a coppice; and in 
both cases the hundred shall be chargeable. 2 Salk. 614. and vide 

/ 
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Cart!t. 11. 1 Mod. 221. 3 Mod. 258. 1 Show. 60. Comb. 150! 
s. c. 

It is clearly agreed, that for a robbery committed in the night, 
the hundred is not chargeable, because they cannot be presumed 
to have notice thereof, so as to be able to apprehend the robbers. 
7 Co. 6. b. 2 lnst. 569. 3 Leon. 350. 

But yet it is not necessary that the robbery should be committed 
a.fter sunrise, .and before suns~t ; for if there be as much day
light at the time, that a man s countenance may be discerned 
thereby, though it be before sunrise or after sunset, the hundred 
:shall be liable. 7 Co. 6. a. Cro. Jac. 106. 1 .!Ind. 158. 1 Leon. 
57. Savil, 33. Vide Carth. 71. Comb. 150. 3 Mod. 258. 1 Show, 
60. S. P. 

It hath been held, that if robbers drive or oblige the wagoner to 
drive his wagon from the highway by day, but do not rob or take 
any thing till night, that yet this is a robbery in the day-time, so 
as to charge the hundred. 1 Sid. 26S. 7 Mod. ·159. Hutton, 125. 

If he that is robbed, after hue and cry, make no further pursuit 
after the robbers, action lies against the hundred. 4 Leon. 180. 

The party robbed is not bound to pUl'sue the robbers himself, or 
to lend his horse for that purpose ; but still has his remedy against 
the hundred, if they are not taken ; though if any of them are 
taken, either within forty days after the robbery, or before the 
plaintiff recovers, the hundred is discharged. ·Sid. 11. When a 
man is robbed on a Sunday, on which day persons. are supposed to 
be at church, and none ought to travel, the hundred is not liable. 
See stat. 2 7 Eliz. c. 13. But where a rob.bery is done on a Sun· 
day, though the hundred is not chargeable, hue and cry shall be 
made by stat. 29 Car. II. e. 1. And if a person be robbed going 
to church in a country town or village, on a Swnday, which is a re
ligious duty required by Jaw, it has been held an action lies 
against the hundt·ed; but not if one be robbed on that day in other 
travelling for pleasure, &c. which is prohibited by statute. 6 Geo, 
I. C. B. per King, Chief Justice. 

And it was formerly ruled by three judges on the stat. of Win· 
ton, where a man was robbed on a Sunday, in time of divine service, 
and made hue and cry, that the hundred shollld be charged; for 
many persons are necessitated to travel on this day; as physi
cians, &c. 2 C1·o. 496. 2 Roll. 59. Godb. 280. See 2 Nels • 

.llb1·. 937, 938. A robbery must be an open robbery, that the 
country may take notice of it, to make the hundred answerable. 
7 Reft. 6. 

A man is set upon and assaulted by robbers in one hundred, and 
carried into a wood, &c. in another hundred, near the highway, 
and there robbed ; the action shall be brought against the hundred 
where the robbery was done, as particularly expressed in the sta· 
1ute, and not the hundred where the man was taken or assaulted; 
because the assault is not the efficient cause of the robbery, as a 
stroke is the cause of murder. 2 Salk. 614. 7 l~'lod. 157. 

But where goods are taken from a man in one hundred, and 
opened in another; where they are first taken ·or seized, they are 
stolen, and the robbery is committed. 2 Lilt. Abr. 27. 

By the stat. 8 Geo. II. c. 16. no process fot· appearance is to be 
served against the hundred, &c. for a robbery committed, but 01;1 
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the high tonstable, &c. who shall give notice of it in one of the 
principal market towns, &c. and then enter an appearance, and de
fend the action. By stat. 22 Geo. II. c. 24. no person shall recover
on any of the statutes of hue and cry above 200!. unless the person 
or persons so robbed shall, at the time of such robbery, be toge
ther in company, and be in number two at the least, to attest tht?
truth of his or their being so robbed. 

And by stat. 30 Geo. II. c. 3. § 116. and 4 Geo. III. c. 2. § 118: nD'. 
receiver-general of the land-tax, or his agents, can sue the hun
?red fot· a robbery, unless the persons carrying the money be three. 
1n company. 

2. The general doctrine as to actions is as follows: Where a 
robbery is done on the highway, in the day-time, of any day ex· 
cept Sunday, the hundred where committed is answerable for it; 
but notice is to be given of it, with convenient speed, to some of 
the inhabitants of the next village, to the intent that ~hey may make 
hue and cry for the apprehending of the robbers, or no action will 

_ lie against the hundred ; and if any of the robbers are taken 
within forty days, and convicted, the hundred shall be excused. 

In 3 Lev. 320. it is said, that upon search of the parliament roll 
it appears, that the statute of Winton gives only forty days to the. 
county, and that the stat. 28 Edw. III. c. 11. is but a confirmation 
thereof; and accordingly it was adjudged g()od, where the plaintiff 
brought an action on the statute of Winton, and declared that he 
was robbed, and none of the robbers taken within forty days, ac
cording to the said statute; and with this the modern precedents 
agree, as Rast. Ent. 406. Co. Ent. 351. Hern. 215. Thes. BTev. 
141. 2 Salk. 376. ' 

If a servant be robbed in the absence of his master, of his mas
ter's money, it ii clear that the master may maintain an action fo'r 
it against the hundred, but then the servant must make oath that he 
knew not of any of the robbers. Cro. Car. 37. Also the servant 
being robbed in his master's absence, may himself maintain an ac
tion against the hundred, and may declare that he was possessed 
ut de bonis suis ftroftriis, f.:ic. And though the jury find that he 
was robbed of his master's money, yet shall he recover ; for the 
servant is possessed ut de bonis suis ftroftriis, against all, and in re
~pect of all) but him that hath the very right. 2 Salk. 613, 614.• 
4 Mod. 303. Comb. 263. 1 Sid. 45. 

If a servant be robbed in the presence of the master, the master 
must sue, and the oath of the master is sufficient. 2 Salk. 613. 
Carth. 147. 

There must be an oath, vide Carth. 145. 2 Salk. 613. 1 Show. 
!14~ 3 Mod. 287. 

Where a servant is robbed, he must be examined and sworn ; 
but if the master be present, it is a robbery of him. S!tow. 241. 
1 Leon. 32.3. If a quaker be 'robbed, or a man's servant being a 
quaker, and either refuse to take an oath of the robbery, and that 
he did not know any of the robbers, the hundred is not answerable; 
for the stat. 27 Eliz. c. 13. was made to prevent combination be
tween persons l'Obhed and the robbers. 2 Salk. 613. 

But the master's oath where the servant is a quaker, or other
wise, and being robbed in his presence, will maintain the action 
i1;1 his own name. Carth. 146. And a plaintiff had judgment on 
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his oath, though his servant that was robbed with him knew one 
of the robbers. When a carrier is robbed of another man's 
goods, he or the owner may sue the hundred; but the carrier is 
to give notice, and make oath, &c. though the owner of the goods 
brings the action. 2 Saund. 380. 

If -1· and B. travellin!? ~ogether. are robbed of a sum of money, 
to wh1ch they are both JOllltly entitled, they may both join in an 
action against the hundred; but otherwise if they had separate 
o.nd distinct interests. Dyer, 370. a. ftl. 59. · 

By stat. 27 Eliz. c. 13. § 11. it is enacted, that no person that 
shall happen to be robbe.d shall maintain any action, or take any 
benefit ofthe statutes wh1ch make the hundred liable, except the 
p~rson ~o robbed shall, with as mu~h convenient speed as may be, 
g1ve not1ce of the robbery so comm1tted unto some of the inhabit. 
ants of some town, village, or hamlet, near unto the place where 
any such robbery shall be committed. 

In the construction of this clause of the statute it hath been 
holden, that if a person be robbed in a highway in divisis hundre
dorum, he need not give notice to the inhabitants of each hundred, 
but notice to either of them is sufficient. C1·o. Jac. 675. See 
Cro. Car. 41. 379. 1 Show. 94. 

It hath been resolved, that though the notice given be five 
miles from the place where the robbery was committed, that it is 
sufficient; the reason whereof is, because that the party, who is a 
stranger to the country, cannot have conusance of the nearest 
place or town. M arch, 11. and see 2 Leon. 82. 

Also if th e pany robbed give notice with as much convenient 
speed as m ay be, thou gh he be otherwise remiss in not pursuing 
the robbers, or refuses to lend his horse for that purpose, yet he 
shall not lose his action for this, nor the hundred be excused. 
March , ll. 2 'Leon. 82. · 

Now, by stat. 8 Geo. II. cajz. 16. § I. it is further enacted, "that 
110 person shall maintain any action against the hundred, unless 
he shall, (besides the notice already required by the stat. 27 Eliz. 
c. 13.) with as much convenient speed as may be, after any rob· 
bery committed, give notice thereof to one of the constables of the 
hundred, or to some constable, borsholder, headborough, or tith· 
ingman of some town, parish, village, hamlet, or tithing near unto 
the place whe·re such robbery shall happen, or shall leave notice 
in writing of such robbery at the dwelling-house of such consta· 
ble, &c. describing, so far as the nature and circumstances of the 
case will admit, the felon, and the time and place of the robbery, 
and also shall, within the space of twenty days next after the rob
bery committed, cause public ' notice to be given thereof in the 
London Gazette, therein likewise describing, so far as the nature 
and circumstances of the case will admit, the felon, and the time 
and place of such robbery, together ~ with the goods and effects 
whereof he was robbed." 

By stat. 27 Eliz. c. 13. § 11. it is enacted," that the party rob
bed shall not have any action, except he shall first, within twenty 
days next before such acti.on ~o be brought, be examined upon his 
corporal oath, before some JUStlce of the peace of the county where 
the robbery was committed, whether he knows the P'irties that 
«>ommitted the robbery, or any of them i and if, upon examination, 

I . 
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h be confessed that he knows the parties, or any of them, that 
then he shall, before the action be commenced, enter into sufficient 
bend, by recognisance, before the said justice, effectually to pro. 
secute the same person and perswns." 

In the construction of this clause of the statute, the following
points have been holden: 

That if the party does not know the robbers at the time of the 
Fobbery committed, though he happens to know them afterwards, 
it is not material. Manh, 11. 

It hath been adjudged, that the oath may be taken before a 
justice of the tounty, though not in the county at the time of ad
ministering it. 1 Jones, 239. 

As to giving bond for payment of costs, by stat. 8 Geo. II. caft. 
16. it is enacted, " that, before any action commenced, the party 
shall go before the chief clerk, or secondary, or the filazer of the 
county wherein such robbery shall happen, or the clerk of the 
pleas of that court wherein such action is intended to be brought, 
or their respective deputies, or before the sheriff of the county 
wherein the robbery shall happen, and enter i!1to a bond to the 
high constable, or high constables of the hundred in which the 
robbery s11all be committed, in the penal sum of one hundred 
pound~, with two sufficient sureties to be approved of by such 
chief clerk, &c. with condition for securing to such high consta
ble or high constables, the due payment of his or their costs, 
after the same shall be taxed by the proper officer, in case the 
plaintiff in such action shall happen to be nonsuited, or shall 
discontinue the action, or in case judgment shaH be given on 
demurrer, or a verdict against him." 

Costs are always given in actions on the statutes of hue and 
cry, where damages are recovered. 1 Te1·m Rejz. 72. 

By stat. 27 Eliz. c. 13. § 9. the action is to be brought within, 
one yea1· after the robbery committed. 

In the construction of this statute it hath been holden, that if 
a person be robbed the 9th of October, 13 Jac. and so laid that 
the teste of the writ be tbe 9th October, 14 Jac. that this is not 
pursuant to the statute ; and that in this action, which is penal 
ag·ainst the hundred, there is no reason to exclude the day ' on 
which the fact was done, nor to make such construction as is 
~one in protections and the enrolment of deeds, which have al
'\vays received a benign interpretation. Hob. 1 S9, 140. Moor, 
f!l78. jzl. 1233. 1 Brown!. 156. S. C. Vide 1 Sid. 139. 1 Ktb. 
~95. 

An action was brought by the master, on the statute of Winton, 
for a robbery committed on his servant, in which he declared of 
an assault and battery done to himself; (though then SO mile5 
from the place;) also that he made oath that he did not kno'"
any of the persons; the issue was entered of record, and the jury 
appeared at the bar ready to try it; but being for other business 
adjourned to another day, the plaintiff observing his mistake. 
moved to amend, by declaring of a robbery on his set·vant, &c. 
~n? it appearing that the year in which the action must be brought 
was expired, and consequently the action must be lost if not al
lowed, the court, after long debate and consideration of forme ,. 
precedents, admitted him to amend. 3 Le'-'· 347'. 



l!UE AND CRY. 

It seems that, from the necessity of the case, the party himself 
that was robbed is to be admitted as a witness, but then his tes.ti· 
mony must be cor_roborated_by collater~l proof and circumstance~, 
and such as may mduce a JUry to beheve that a robbery was ac
tually committed, and that the party lost what he declared for. 2 
Leon. 12. 

By stat. 8 Geo. II. c. 16. it is enacted, "that in any actio" 
against any hundred, any person inhabiting within the hundred, ol' 
any franchise thereof, shall be admitted as witness for or on behalf 
of the hundred." 

If an action against the hundred be discontinued on a new action 
brought, there must be a new oath taken within forty days be. 
fore the last action brought. Sid. 139. In action upon the sta· 
tute of hue and cry, the declaration is good, though the plaintifF 
doth not say that the justice of peace, who took the oath, lived 
ftrofte locum where the robbery was committed. And oath was 
made before a justice of peace of the county where the robbery 
was done, in a place of another neighbouring county ; and it was 
beld good. Cro. Car. 211. 

If a justice of peace refuse to examine a person robl:led, and to 
take his oath, action on the statute lies against the justice. 1 Leon: 
j23. It is safe to say the plaintiff gave notice at such a place, 
near the place where the robbery was done ; and though that 
place where notice is given be in another hundred or county, yet 
it is good enough ; for a stranger may not know the confines of 
the hundred or county. Cro. Car. 41. 379. 3 Salk. 184. 

If there be a mistake of the parish in the declaration where 
the robbery was, if it be laid in the right hundred it is well 
enough. 2 Leon. 212. And though the party puts more in his 
declaration than he can prove, for so much as he can prove it 
shall be good. Cro. Jac. 348. 

Upon a trial in these cases, the party must file his original, 
and be sure to have a true copy thereof, and witnesses to prove 
it; and he must also have the affidavit or oath, and a witness lo 
prove the taking· it. 2 Lilt. Abr. 25. 

By stat. 27 Eliz. c. 13. § 8. it is enacted, "that where any rob· 
bery is committed by two, or a greater number of malefactors, 
and that it happen any one of the said offenders to be appt·ehended 
by pursuit, to be made according to the statutes, that then, no hun· 
dred or franchise shall in any wise incur the penalty, loss, or for
feiture mentioned in the statutes, although the residue of the rna· 
']efactors shall happen to escape." See 1 Vent, 118. 325. Raym. 
:!2 I. 2 Lev. 4. 

If hue and cry be made towards one part of the county, and an 
inhabitant of the hundred. apprehends one of the robbers within 
another, this is a taking within the statute. l Vent. 118, 119. 

lly the stat. 8 Geo. H. caft. 16. it is enacted, " that no hundred, 
or franchise therein, shall be chargeable by virtue of any of the 
statutes, if any one or more of the felons, by whom such robbery 
shall be committed, be apprehended within the space of fGrty 
days next after public notice given in the London Gazette, as by 

the statute is provided." 
3. By stat. 27 Eliz . . c. 13. § 14. it is. enacted, "that af~er execu

tion of damages by the party or partles so robbed had, 1t shall b~ 
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iawf~l (~pon complaint made by the party charged) to and for 
two JUStices of the peace (whereof one to be of the guontm) of 
the same county, inhabiting· within the hundred, or nea1· unto the 
same where any such execution shall be had, to assess and tax. 
ratably and proportionably, according to their discretions, all and 
eve1·y the towns, pari~hes, villages, and hamlets, as well of the said 
hundred where any such robhery shall be committed, as of the 
l iberties within the said hundred to and towards an equal contribu
·tion, to be had and made for the reli ef of the inhabitants, against 
w hom the party or parties robbed before that time had execu
tion." 

The consta~les, &c. are to levy the money, and P!!-Y It over to 
the justices, and they are to deliver it over to the inhabitants, for 
whose use it was collected. 

The same taxation is to be in cases where there is default o1· 
negligence of pursuit, and fresh suit, for the benefit of inhabitants 
having damages or money levied on them, (see ante, 1.) 

By the stat. 8 Geo. II. c. 16. already referred to, after judgment" 
against the hundred, no process shall be served em the high con
stable or any inhabitant: but the sheriff, on receipt of the writ of 
execution, shall show it gratis to two justices of the peace in or 
near the hundred, who shall speedily cause an assessment to be 
levied pu.rsuant to the stat. 27 E liz . c. 13. and also for the neces
sary expenses of the high constable above the costs and damages 
re covered, of which, on notice from the two _iustices, he shall g·ive 
an account and proof on oath to their satisfaction, having first 
caused his attorney's bill to be taxed. § 4. 

The sheriff shall pay the money levied to the parties without 
fee, and endorse the day of receiving the wt·it _ot execution, and 
not be called upon for a return till sixty clays after. And see 
stat. 22 Geo. II. c. 46. § 34. 

And the like assessment shall be in case the plaintiff be nonsuit, 
discontinue, or have a verdict or judgment on demurrer against 
him, if by insolvency of the plaintiff or his sureties, he cannot be·' 
reimbursed on the bond of lOOt. pen alty; and the rnoney kvied 
shall be paid to the justices for the high constable in ten days af~ 
ter it is levied. § 7, 8. of said stat. 8 Geo. IL c. 16. 

And the justices may limit a time not exceeding thirty days for· 
l evying such assessment; and the officer appoiuted refusing or 
neglecting_ to levy and pay the money, &c. in such time, forfeits 
double the sum. § 9, lO. 

If there be judgment against the hundred, it may be levied 
against the inhabitants of the same hundred by jie'l·ifacias. So it 
may be levi~d upon any one, who has Jands in his possession with
in the hundred, though he has no l~ouse nor lodging there,; for he 
is an inhabitant. R. 2 Sa:tmcl. 4.23 . Upon a lessee~ or pt1rchaser 
after the robbe1·y committed. R. Noy, 155. So it may be levied 
upon one or two of the inhabitants. But if a man come to inhalJit 
in a hundred after a robbery done, he shall not be charged. R. 
I-lutt. 125. Cont. jzer. Barckley, JV/a?'. jll. 28. 

HUISSERIUM, A ship used to t ransport horses; dcri vcd, as 
some will have it, from the Fr. Intis, i. e. a dooJ'; because, when 
1be horses are put on shipboa;·cl, the doors or hatches are .slwt 
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upon them, to keep out the water. Bromjzton, anno 1190. These 
ships have been tet·med Uffera. 

HUISSIER. An usher of a court, or in the king'·s palace, &c. 
See Usher. 

HULKA, A hulk or small vessel. Walsing. 394. 
HULKS, For felons. See tit. Transfwrtation. 
HULL, A restraint of exactions taken there, stat. 27 Hen. VIII. 

c. 3. Their duties on salt fish and herrings restored. Stats. 33 
Hen. VIII. c. 33. 5 Eliz. c. 5. sect. 3. The customer of Hull tO' 
l1ave a deputy resident at York. Stat. 1 Eliz. c. 11. § 8. For 
erecting wot·khouses and maintaining the poor at Hull. See stats. 
15 Geo. I. c. 10. 28 Geo. II. c. 27. See this Diet. tit. Fish, Na· 
'I.Jigation .Acts. 

HULLUS, A hill. In hullis et holmis, i. e. in hills and dales. 
Mon. Angl. tom. 2. ft. 292. 

HUMAGIUM, A moist place. Mon . .Angl. 1 j1ar. f. 628. a. 
HUMBER, (River) iu YoTkshire, fish-guards and piles, &c. to 

be removed. Stat. 23 Hen. VIII. c. 18. See tit. Fi8h. 

HUNDRED. 

HuNDREDUM, centuria.] A part or division of a shire; so called, 
~ithet· because of old each hundred found 100 fidej.ussors of the 
king's peace, or a hundt·ed able men for his wars. But more pro· 
bably it is so called, because it was composed of a hundred fami· 
lies. It is true, Brompton tells us, that a hundred contains centum 
-villas; and Giraldus Cambrensis writes, that the Isle of Man hath 
343 villas. But in these places the word villa must be taken for a 
country family ; for it cannot mean a village, because there are not 
above forty villages in that island. So where Lambard says, that 
a hundred is so called, a numero centum hominum, it must be un
derstood of a hundred men, who are heads or chiefs of so many 
families. 

These were first ordained hy king .Alfred, the 29th king of the 
West Saxons: Lambm·d v e1·bo centuria. This dividing counties 

into hundreds, for better government, King Alfred bmught from 
Germany: for there centa, or centena, is a jurisdiction over a hun
dred towns. See 1 Comm. 115. Introd. § 4. 

In ancient times, it was ordained for the more sure keeping of 
the peace, that all free-born men should cast themselves into se
veral companies by ten in each company; and that every of these 
ten men should be surety and pledge for the forthcoming of his 
fellows. For which cause these companies in some places were 
called tithings and as ten times ten makes a hundred, so because 
it was also appointed that ten of these tithings should at certain 
times meet together for matters of greater weight, therefore that 
general assembly was called a hundred. Lamb. Canst. 

The hundred is governed by a high constable or bailiff; and 
formerly there was regularly held in it the huFtdred court fot· the 
trial of causes, though now fallen into disuse. In some of the more 
northern counties these hundreds are called wapentakes. 1 Comm. 
Int1·od. § 4. ft. 115. and see 4· Com1n. c. 33. 

This is the original of hundreds, which still retain the name, 



HUNDRED. 368 

but the jurisdiction is devolved to the county court, some. few ex
cepted, which have been by privilege annexed to the crown, or 
granted to some great subject, and so remain still in the nature of 
a franchise. This has been ever since the stat. 14 Edw. III. st. 
1. cajz. 9. whereby these hundred courts, formerly farmed out by 
the sheriff to other men, were all, or the most part reduced to 
the county court, and so remain at )wesent. 

But now, by hundred cotnts we understand several franchises, 
wherein the sheriff has nothing to do by his ordinary authority, 
except they of the hundred refuse to do their office. See West. 
part 1. Symbol. lib. 2. § 228. Ad hundredum jwst Pasclta, et ad 
jzroximum hundredum jwst festum St. Mich. Mon. A,ngl. 2 jzar. f. 
293. g. • 

· A hundred is to have jurisdiction or power to administer justice 
in 100 vills, or of 100 men, or of 100 pal:ishes. Br. Court Baron, 
jtl. 8. cites 8 Hen. VII. 3. fter Rede. 

Evet·y ward in London is a hundred in a county, and every parish 
in London is a vill in a hundred. 9 Reft. 66. b. · 

Hundreds were ,either parcel of the counties, and there the she· 
:riffs did constitute bailiffs, (viz those hundreds which were an
ciently parcel of the farm of the sheriffs, that the stat. 2 Edw. III. 
~. 12. speaks of,) or else they were such as were granted out, which 
the lord of the hundred sometimes held at farm, and sometimes 
in fee, called hundreds in fee, liberties of .hundreds, franchises of 
hundreds. Vent. 405. 

In the time of King .lllfi·ed the kingdom was in gross, and the11 
lilivided into coun ties and hund reds, and all persons then came 
within one hundred or other; and then the king's relations had 
-the government of them, and therefore they were called consangui
Jeei, (cousins,) and so are the earl~, (comites,) lord lieutenants, styled 
•at this day; but when the office became troublesome, there were 
ordained vicecomites, (sheriffs,) which name remains to this day, 
and the others continue to be called consanguinei, but have no power 
in the county, havii1g only the honorary name of earls or comiteB 
of such or such a county, &c. For the bettet· government of these 
counties, the vicecomites had-two courts; but out of those the 
king gmnted petty leets and courts baron; but the tourn of the 
sheriff had yet a superintend;tnt power, they being derived out of 
the sheriff's toum. See Dyer, 13. 

The king aftet·wards gra~ted away some hundreds in fee-simple, 
and some ft·anchises, and the last excluded the king utterly, but the 
l1undreds granted in fee were not wholly exempt. On this arose 
some confusion, and the parliament hereon took notice, that the 
execution of justice was by this much interrupted, and therefore 
came the statute of Line. 9 Ed~v. ll. st. 2. that sheriffs should be 
sufficient persons, and have lands in the county, am! so be able to 
answer both the king and county, and that bailiffs and farmers of 
hundreds should be sufficient men. And at this time hundreds 
were grantable for years. 

Then came the statute of 2 Ed~v. III. c. 4, 5. that sheriffs should 
continue but for· one year. But this took not away the whole in
convenienc~; for the crown still gmnted away bailiwicks and hun
dreds, for lives, at rents at such excessive dear rates, that m ade 
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them endeavour to make up their money by unlawful means; an& 
therefore came the statutes 2 Edw. III. cajz. 12. 14 Edw. IlL 
caj1. 9. By the first it was enacted, that all hundreds and wapen
takes g-r:anted by the king shall be annexed to the county, and not 
severed. And by the other statute, that all should be annexed, 
and the sheriff should have power to put in bailifl's, for which he 
will answer, and no more should be granted for the future; and 
one reason of this was, because the king gt·anted away hundreds, 
and abated not the sheriff's farm. .ling. 2 Show. 98, 99. 

Hundreds are liable to penalty on exportation of wool. 7 & g 
1Vm. III. c. 28. § 8. Liable to damages sustained by riotously 
pulling down buildings. l Geo. I. at. 2. c. 5. § 6. By killing cattle, 
GUttin g down trees, burning houses, &c. 9 Geo. I. c. ~. § 7. 29 
Ceo. II. c. 36. § 9. By destroying turnpikes, or works on naviga
ble rivet's. 8 Geo. II. c. 20. § 6. By cutting hop-binds. 10 Geo. 
II. c. 32. § 4. By destroying corn to prevent exportation. 11 Geo. 
JI. c. 2~. § s. By wounding officers of the customs. 19 Geo. ll. c. · 
34. § 6. Or by destroying woods, &c. 29 Geo. Il. c. 36. § 9. So 
in cases of robbery. See tit. Hue and Cry. So for the destruc
tion of mines or pits of coal. Bum's Julit. tit. Hundred. See this 
Diet. under the several titles. 

Inhabitants within the hundred may li>e witnesses for the hundred, 
8 Geo. II. 16. 

The worcl hundredum is sometimes taken for an immunity Ol' 

})rivilege, whereby a man is quit of money or customs due to the 
hundreds. Cov;ell. 

HUNDRED COURT, Is only a larger court baron, being held· 
for all the inhabitants of a particular hundred instead of a manor. 
The free suitors are here t!-1e judges, and the &teward the regis
te r, as in the case of a court baron. It is not a court of recoTdr 
and it resembles a court baron in all points, except that in point 
of territMy it is of a greater jurisdiction. 

According to· Blackstone, its institution was probably coeval with 
tbat of hundreds themselves, introduced, though not invented, by 
.11/fred, IYeing derived from the polity of the ancient Gennans. See 
1 Comm. Introd. § 4. and this Diet. tit. County Court, Court Barou, 
Court Leet, Constable, HundTed, l1c. · 

HUNDHEDORS, hundredar'ii.] Persons serving on jU1·ies, ·or 
fit to be empannell ed thereon for trials, dwelling within the hun· 
drecl where the land in question lies. Stat. 35 Hen. VIII. c. G. 
And default of lzundredors was a challenge or exception to panels 
of sheriffs, by our law, till the stat. 4 & 5 .linn . caft . 16. ordained , 
that; to prevent delays by reason of challenges to panels of jurors 
for default of lmndredoTs , b'c. writs of "Venire facias for trial of any 
action. in the courts at TVestminster, shall be awarded of the body 
of the proper coun ty where the issue is tl'iable. See tit. Jt.wy I. II. 

Hundrcdor also signifies him that hath the jurisdiction of the 
hundTed, and is in some places applied to the bazlijf of a hundred. 
See stats . 13 Ed~v. I. c. 38. 9 Edw. II. 2 Edw. III. Horn'• 
111i1·ro1·, lib. I. 

HUNDRED LAGH, From the Sax . laga, lex.] Is in Saxon the 
lmndred court. Jllanwood, jwT. I. j1ag. I. 

HUNDRED PENNY, Was collected by the sheriff or lo:rcl o.5 
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tl1e hundred, in oneris sui subsidium. Camd. and see Sftelm. Gloss. 
Pence of the hundred is mentioned in Domesday. And it is else
where called, lzundredfeh. Char·t. K. Jok. Egidio .Eftisc. Heref. 

HUNDNED-SETf.NA. Dwellers or inhabitants of a hundred. 
Charta Edgar. Reg. Mon . .lingl. tom. 1. ft. 16. 

HUNGER. According to the present doctrine, hunger· will not 
justify stealing food, to relieve a present necessity. 1 Hale's P. 
C. 54. And the doctrine seems just, as (on conviction) a judge 
may respite and a king jwrdon, an advantage which is wanting in 
many states; particularly those which are democratical. The an
cient doctrine, (that it would justify,) if now in force, might open 
a door to many villanies. And in this commercial state, those 
who can labour need not fear starving. Those that cannot, and 
who are ftoor, the laws have made a provision for. See 4 Comm. 31. 

HUNTING. By stat. 1 Hen. VII. c. 7. unla~vful hunting, in 
any legal forest, park, or warren, not being the king's property, by 
night, or with ftaintedfaces, declared to be single felony. And by 
stat. 9 Geo. l. c. 22. appearing armed with faces blacked, ot· dis
guised, to hunt, wound, kill, or steal deer, to rob a warren, .or 
steal fish, is felony, without benefit of clergy. See tit. Deer Steal
ers, Game, Black .!let. 

HURDLE, A sledge or hurdle used to draw traitors to execu
tion. See tit. Execution, (Criminal.) 

HURDEREFERST, A domestic or one of the family, from the 
Sax. hyred, familia, and fteest, jirmus. Leg. Hen. I. c. 8. 

HURRERS. The cappers and hat-makers of London were for
merly one division of the haberdashers, called by-this name. Sto7u's 
Surv. Lone!. 312. 

HURST, HYRST, HERST, from the Sax. hyrst, i. e. a wood 
or grove of trees.] There are many places in Kent, Sussex and 
Hamjzshire, wJ,ich begin and end with this syllable; and the rea
son may be, because the great wood called Andres'wold extended 
through those counties. Co'luell. 

HURST CASTLE, Is so called bequse situated neat· the 
woods. So hurslega is a woody place ; and probably from thence 
is derived I-:lursley, now Hurley, a village in Berkshire. Co'lue!l. 

HURTARDUS, HURTUS, A ram or wether, a sheep.. Mon. 
Angl. tom. 2. ft. 666. 

BUS AND 1 HANT, \Vords used in ancient pleadings. Hen
ricus P. cafttus jter que1·imoniam merratorum Fland-rite et imftrison
atus, ojfert Domino Regi Hus et Hant in jzlegio ad standum recto, 
et ad respondendum jzrcedictis me1·cato1·ibus et omnibus aliis, qui ver
sus eum loqui voluerint : et · diveni veniunt qui manucajziunt quod. 
dictls Hen. P. jzer Hus et Rant veniet ad summonitionem R egjs vet 

· Concilii sui in Cu1·ia ~egis ajlud Shepway, et quod stabit ibi recto, 
oc. Placit. coram Concilio Dom. Reg. anna 27 Hen. III. Ret. 9. 
See commune Plegium, sicut Johannes Doe et H.ichardus Roe. 4, 

Inst. 72. • ' 
HUSBAND AND WIFE, Are made so by marriage, and be

ing thus joined, are accounted but one person in law. Lite. 168 . 
See this Dirt. tit. Baron and Feme. 

HUSBANDRY AND HUSBANDMAN. There having been 
great decay of husbandry and hospitality, it was enacted by stat. 39 
Eliz. c. !. now obsolete, that one half of the houses decayed should 
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be erected, and forty- acres of arable land laid to them, by the 'Pet>• 
son, his heir, executor, &c. who suffered the decay : and they 
were to keep the houses and lands in repair. 

The decaying of houses of husbandry prohibited; stats. 4 Hen, 
VII. c. 19. 6 Hen. Vlll. c. 5. 7 Hen. VIII. c. l. 27 Hen. VIII. 
c. 22. 2 & 3 P. f.:t M. c. l, 2. 39 Eliz. c. 1. all now apparently 
expired or obsolete. Wood not to be turned to tillage or pasture. 
Stat. 3~ Hen. Vlll. c. 17. § _3 . Land to be reconverted to tillage; 
5 & 6 Edw. VI c. 5. 5 Elzz. c. 2. repealed by stat. 35 Eliz. c. 1. 
§ 20. \IVho may be compelled to serve in husbandry. 5 Eliz. c 
4. § 7. How husbandmen shall take apprentices. 5 Eliz. c. 4. § :zs. 
Sec tit. Labourers, Ajzjlrenticea. Arable land not to be converted 
to pasture ; 39 Etiz. c. 2. but not to extend to Northumberland. 43 
Eliz. c. 9 . § 32. Obsolete. 

HUSBRE.CE, From Sax. hua, a house, and bt·ice, a breaking.] 
Was that dfcncc formerly which we now call burglary. Blount. 
See tit. Bu1·glary. 

HUS'CARLE, A menial servant; it signifies properly a stout 
man, or a domestic; also the domestical gatherers of the Danes' 
tributes were anciently called huacarles. The word is often found 
in Domesday, where it is said the town of Dorchester paid to the 
use of huscarles or housecarles, one mark of silver. Domesday. 

HUSCANS, Fr hauseau.J A sort of boot, or buskin made of 
toarse cloth, and worn over the stockings, mentioned in the an-
cient stat. 4 Ed'tu. IV. c. 7. ' 

HUSFASTNE, Sax. hus, i.e. domus andfteest, fixus.J He that 
holdeth house and land. Bract. lib. 3. tract. 2. cajz. 10. See 
HeordfFste . 

HUSGABLE, husgablum.J House-rent, or some ta~ o1· tribute 
laid upon houses. Mon. Angl. tom. 3. ft. 254. 

HUSSELING-PEOPLE, Communicants; from tl).e Sax. house!, 
~r lzussel, which signifies the holy sacrament. See tit. HostilE. 

HUS fiNGS, ltustingum, from the Sax. hustinge, i. e. concilium 
or curia.] A court held before tl1e lord mayor and aldermen of 
London, and is the principal and supreme court of the city: and of 
the great antiquity of this court, we find honourable mention 
made in the laws of King Ed~va1·d the Confessor : Debet etiam in 
London, qutr est caj1ut Regni et Legum, setnjler Curia Domini Re
gis singulis sejztimanis die lunte hustings sedere et tene1·i; fundata 
enim erat olim et tEdijicata ad instar, et ad modum et in memoriam 
'Veteris .Magn« Troj<e, et usque in hodiernum diem leges et juTa et 
dignitates, et libe?·tates 1·egiasque consuetudines antiqutE magn« Trojze, 
in se continet: et consuetudines suas una semjzer invialabilitate con7 
&e?"vat, f.:tc. Other cities and towns have also had a cotfl-t of 
the same name ; as T!Vincheste1·, York, Lincoln, f.:tc. Fleta, lib. 2. 
t. 55. 4 Inst. 247. Stat. 10 Edw. II. c. l. See this Diet. tit. CouTt 
tif Hu.stings, London. 

HUTESIUM ET CLAMOR, A HUE AND CRY; See that 
ti tle. 

HUTILAN, Taxes. Mar.. Angl. tom. 1. ft. 586. 
HYBERNAGIUM, The season for sowing winte1· corn, between 

]}Iichaelmas and Christmas; as t1·emagium ts the season for sowing 
the summer corn in the spring of the year: tl1ese words were t.a· 
ken sometimes for the different seasons ; other times for the dtf· 

1 
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:ferent lands on which the several kinds of grain were sowed ; aml 
sometimes for the different corn: as hybernagium was applied 
to wheat and rye, which we still call winter corn; and tremagium· 
to barley, oats, &c. which we term summer corn: these words are 
likewise written ibe1·nagium and thornagium. Fleta, lib. 2. cap. 73. 
§ 18. 

HYDAGE, See Hidage. 
HYDE OF LAND, AND HYDEGILD. See Hide and Hidage. 
HYPOTHECA, In the civil law, was where the possession of 

the thing pledged remained with the debtor. Inst. l. 4. c. 6. s. 7. 
~ee East. 2 Comm. 159. See tit. Bailment. In the Scotch law it 
is synonymous with Lien; see that title. 

To hyjwthaate, a ship, from the Lat. hyjwtheca, a pledge, is 
t o pawn the same for necessaries; and a master may hypothecate 
either ship or goods for relief when in distress at sea ; for he re
presents the traders as well as owners; and in whose hands so
ever a ship or goods hypothecated come, they are liable. 1 Salk. 
!34. 2 Lilt • ./ibr. 195. See tit. Insurance IV. Factor, Merchant, 
8/tijL, Mortgage, b'c. 

HYTH, A port or little haven to lade or unlade wares at, as· 
Queen-hyth, Lamb-hyth, b'c. N ew Book of Entries,fol. 3. De tota 
medietate hythte sute in, b'c. cu m libero introitu et exitu, b'c. .!v.fon . 
.. !Jngl. 2jlar.fol. 142. Also a wharf, &c. 

,.- . 
iJ' 

JACK, A kind of defen:oive coat-armour formerly worn by horse« 
men in war, not made of solid iron, but of many plates fastened 
together; which some persons by tenure were bound to find upon 
any invasion. 'f'Val.singham. · It was called lorica, because at first 
i t was made with leather. Co~uell. 

JACTITATION o:r MARRIAGE, Is one of the first and prin
'cipal matrimonial causes in the ecclesiastical courts; as, when 
one of the parties boasts ot· gives out that he or she is married to 
the other, wh:~eby ~ common 1:el?utation 0f ~heir marriage may 
ensue. On tins ground the party 111JUred may hbel the other; and, 
unless the defendant undertakes and makes out a proof of the actual 
marriage, he or she is enjoined perpetual silence upon that head : 
which is the only remedy those courts can give for this injury. 
3 Comm. 93. 

JACTIVUS, Lat.] He that loseth by default. Fo1'7nul. Solen . 
159. 

JAIL, See GAoL. 
JAMAICA, An American island taken from the Sjlania1·ds, in 

the year 1655 . See this Diet. tit. Navigation Acts. 
JAMBEAUX, Leg armour; fromjambe, tibia. Blount. 
JAMPNUM, Furze or gorse, and gorsy ground; a word used 

in fines of iands, &c. when law proceedings were in Latin, and 
which seems to be taken, from the Fr. jaune, i. e. yellow ; be-


