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Q.
QUA

QUADRAGESIMA, The fortieth part; also the time of Lent, from
our Saviour's Forty Days' Fast. Lit. Diet. Quadragesima Sunday, Is
the first Sunday in Lent; so called, because about the fortieth day be
fore Raster. Blount.

QUADRAGESIMALIA. In former days it was the custom for
people to visit their mother church on Midlent-Sunday, and to make
their offerings at the High Altar; as the like devotion was again ob
served in Whitsun- Week: But as the procession and oblations at Whit
suntide were sometimes commuted into a rated payment of Pentecos-
tals; so the Lent or Easter offerings were changed into a customary
rate called Quadragesimalia, and Denarii Quadragesimales, also J*a-
tare Jerusalem, from those words in the Hymn for the Day. Diet.
QUADRANS, a fourth part of a penny: Before the reign of Ed. I.

the smallest coin was a sterling or penny, marked with a cross, by
the guidance whereof a penny might be cut into halves for a half-pen
ny, or into quarters or four parts for farthings; till, to avoid the fraud
of unequal cutting, that King coined half-pence and farthings in round
distinct pieces. Mat. Westm. anno 1279.

QUADRANTATA TERRjE, Quadrarium; The fourth part of an
acre. See Fardingdeal.
QUADRIENNIUM UTILE. In Scotch Law, the term of four

years allowed to a minor after his majority, in which he may by suit
or action endeavour to annul any deed to his prejudice granted dur

ing his minority. Bell's Scotch Diet.

QUADRIVIUM, The centre of four ways, where four roads meet

and cross each other. By statute, posts with inscriptions are to be set

up at such cross ways, as a direction to travellers, &c. See title High
ways.
QUE, EST EADEM, Which is the same, trespass, Ifc.'] Words

used in pleading to supply the want of a traverse; 2 Lil. Jbr. 405.

As where a plaintiff brings an action of Trespass, and the defendant

pleads, that the plaintiff gave him leave to enter on the land, and that
he entered accordingly; Qua est eadem Transgressio, " which is the

same trespass, of which the plaintiff complains." See titles Pleading;
Trespass.
Qu^e Plura, A writ which lay where an inquisition had been ta

ken by an Escheator of lands, &c. of which a man died seised, and
all the land was supposed not to be found by the office or inquisition;
this writ was therefore to inquire of what more lands or tenements the
party died seised, Reg. Orig. 293: But it is now useless, since the

taking away the Courts of Wards and Offices post mortem, by stat. 12

Car. 2. c. 24.

QUiERE, or Querie; A note for the reader to make further inquiry,
where any point of Law, or matter of debate, is doubted, as not hav
ing sufficient authority to maintain it. 2 Lil. Jbr. 406.
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QU^RENS NON INVENTT PLEGIUM; A return made by the
Sheriff, on a writ directed to him with this clause, viz. Si A. fecerit
B. secn-rum de clamore suo firosequendo, ifc. P. N. B. 38. See title
Original.
QU JE SERVITIA, See Per que Scrvitia.

QU^ESTA, An indulgence or remission of penance, exposed to

sale by the Pofie: The retailers thereof were called Questionarii, and
desired charity for themselves or others. Mat. West, anno 1240.

QU^ESTUS, That which a man hath by purchase; as htereditas is
what he hath by descent Glanv. lib. I.e. 1. See Purchase; Questus.
QUAKERS, Tremuli.~] From their pretending to tremble or quake

in the exercise of their religion. The stat. 7 if & W. 3. c. 27. enacts,
That Quakers making and subscribing the declaration of fidelity men

tioned in 1 W. if M. (now according to the stat. 8 Geo. I. c. 6.) should
not be liable to the penalties against others refusing to take the oaths;
and not subscribing the declaration of fidelity, &c. they are disabled
to vote at election of Members of Parliament.
Quakers, where an oath is required, are permittted to make a so

lemn affirmation or declaration, declaring in the presence of God, the
witness of the truth, &c. stat. 7 if 8 W. 3. c. 34. made perpetual by
stat. 1 Geo. 1 . c. 6. But they are not capable of being witnesses in a

criminal cause, serving on Juries, or bearing any office in the Gov
ernment unless they are sworn like other Protestants.
On the affirmation of a Quaker, the Court will not grant an attach

ment for non-performance of an award. 1 Strange 441. Nor security
for the peace. Ibid. 527. Nor a rule for an information. 2 Strange
856. 872. 946. But a rule to shew cause why an appointment of over
seers should not be quashed, being served by a Quaker, was made
absolute on his affirmation; this not being looked on as a criminal pro
secution, though on the Crown side, and the rule in the King's name.
2 Strange 1219.

The stat. 8 Geo. I.e. 6. "authorises the affirmation of Quakers with
the words, i" do solemnly, sincerely, and truly dec/are and affirm, ifc.
without saying in the presence of Almighty God; and by this statute,
false and corrupt affirming incurs the penalties of wilful perjury.
By stat. 22 Geo. 2. c. 46. � 36. an affirmation shall be allowed in

all cases (except criminal) where by an act of Parliament an oath is
required though no provision be therein for admitting a Quaker to
make his affirmation. Quakers refusing to pay tithes, or church rates,
Justices of Peace are to determine them, and order costs, &c. Stats.
7 if 8 W. 3. c. 34. � 4: 1 Geo. 1. c. 6. Quakers may be committed to

prison for non-payment of tithes, on stat. 27 H. 8. c. 20. which is not
repealed by 7 if 8 W. 3. which gives another remedy. 1 Ld. Raym.
323. See title Tithes.
A Quaker, who has served an apprenticeship of seven years, is en

titled to be admitted to the freedom of a Corporation, as well as any
other person: And his solemn affirmation is equivalent to taking the
usual oaths: The clause of the stat. 7 'f 8 W. 3. c. 34. which provides,
that no Quaker, by virtue of that act shall have any office or place of
profit in the Government, does not extend to the freedom of a Cor
poration. Carth. 448: 1 Ld. Raym. 337: 3 Mod. 402.
In the Militia Acts, and the several acts for raising men for de

fence ofthe Realm, provisions are introduced for relieving Quakers
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against the operation of them by the payment of certain fines; the
Tenets ofthe Quakers preventing them from serving in war.

QUALE JUS. A judicial writ, which was brought where a man
of religion had judgment to recover land, before execution was

made of the judgment; it went forth to the escheator between judg
ment and execution, to inquire what right the religious person had to

recover, or whether the judgment were obtained by collusion between
the parties, to the intent that the lord might not be defrauded. Reg,
Judic. 8. 16. 46. Stats. Westm. 2: 13 G. 1. st. 1. c. 32.

QUALIFIED, Is applied to a person enabled to hold two bene
fices. See Plurality.
Qualified (or Base) Fee; Is such a one as hath a qualification

subjoined thereto. See title Estate.

Qualified Oath, An Oath where the party swears not simply,
but circumstantially.
Qualified Property; See Possession; Property.
QUAMDIU SE BENE GESSER1T, As long as he shall behave

himself well in his office. A clause often inserted in letters patent of
the grant of offices, as in those to the Barons of the Exchequer, &c.
which must be intended in matters concerning their office; and is no

thing but what the Law would have implied, if the office had been

granted for life. 4 Inst. 1 1 7. See title Judges.
QUANTUM MERUIT, So much as he deserved.] An action on

the case; express or implied, grounded on a promise to pay the plain
tiff for doing any thing so much as he should deserve or merit.
If a man retains any person to do work or other thing for him; as a

taylor to make a garment, a carrier to carry goods, &c. without any
certain agreement; in such case, the Law implies that he shall pay
for the same, as much as they are worth, and shall be reasonably de
manded; for which Quantum Meruit may be brought: And if one sue

another on a promise to satisfy him for work done, &c. he must shew
and aver in his declaration how much he deserved for his work. See
title Pleading I. 1.

Quantum valebat, So mach as it was wortk.] Where goods and
wares sold are delivered by a tradesman at no certain price, or to be

paid for them as much as they are worth in general: then Quantum
-valebat lies, and the plaintiff is to aver them to be worth so much: so
where the Law obliges one to furnish another with goods or provi
sions; as an innkeeper his guests, &c. See titles Assum/isit; Pleading
I. 1.

QUARANTINE. See Quarentine.
QUARE CLAUSUM FREGIT. See titles Cafuas; CommonPleas.
Quare cum, Are general words used in original writs, &c. See

Original.
Quare ejecit infra Terminum; A Writ which lieth by the an

tient Law where the wrong-doer or ejector is not himself in posses
sion of the lands, but another who claims under him. As where aman

leaseth lands to another for years, and after, the lessor or reversioner

entereth, and niaketh a feoffment in fee or for life ofthe same lands
to a stranger: Now the lessee cannot bring a writ of Ejectionefirma,
or ejectment against the feoffee; because he did not eject him, but the
reversioner: neither can he have any such action to recover his term

against the reversioner who did oust him, because he is not now in

possession. And upon that account this writ was devised upon the
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equity of stat. Westm. 2. c. 24. as in a case where no adequate reme

dy was already provided. P. JV. B. 198. And the action is brought
against the feoffee, for deforcing or keeping out the original lessee,
during the continuance of his term; and herein, as in the ejectment,
the plaintiff shall recover so much of the term as remains; and also
shall have actual damages for that portion of it, whereof he has been
unjustly deprived. 3 Comm. c. 1 1./;. 207.
Since the introduction of fictitious ousters, whereby the title may

be tried against any tenant in possession, (by what means soever he
acquired it,) and the subsequent recovery of damages, by action of
trespass for mesne profits, this writ is fallen into disuse. See title
Ejectment .

It is in the election of lessee, or, if he grants over his term, the se
cond lessee, to sue a writ of Ejectione firmce, or a Quare ejecit infra
Terminum against the lessor, or his heir, or against the lord by es

cheat, Sec. if they put the termor out of his term. 19 Hen. 6.

QUARE IMPEDIT.

A Writ lying for him who hath purchased an advowson, against a
person who hinders or disturbs him in his right of advowson by pre
senting a Clerk thereto, when the church is void. P. JV. B. 32: Stat.
Westm. 2. c. 5.
It differs from assise of darrein presentment (ultimce presentationis),

because that lieswhere a man or his ancestors, under whom he claims,
have formerly presented to the church; and this for him who is pur
chaser himself; but in both the plaintiff recovers the presentation and
damages; though in the writ of darrein presentment, isfc. he recovers

only the presentation, not the title, to the advowson, as he doth in a

Quare impedit; for which reason the remedy by that assise is discon
tinued: And where a man may have assise of darrein presentment, he
may have Quare impedit. 2 Inst. 356. See title Darrein Presentment.
Upon the vacancy of a living, the Patron is bound to present with

in six calendar months, otherwise it will lapse to the Bishop. See ti
tle Advowson II. But if the presentation be made within that time,
the Bishop is bound to admit and institute the Clerk, if found suffi
cient; unless the church be full, or there be notice of any litigation.
For if any opposition be intended, it is usual for each party to enters
caveat with the Bishop, to prevent his institution of his antagonist's
Clerk. An institution after a caveat entered is void by the Ecclesiasti
cal Law; but this the Temporal Courts pay no regard to, and look up
on a caveat as a mere nullity. But if two presentations be offered to
the Bishop upon the same avoidance, the church is then said to be
come litigious; and, if nothing farther be done, the Bishop may sus

pend the admission of either, and suffer a lapse to incur. Yet if the
Patron or Clerk on either side request him to award a jus patronatus,
he is bound to do it. This jus patronatus is a commission from tire

Bishop, directed usually to his Chancellor, and others of competent
learning; who are to summon a Jury of six Clergymen and six Lay
men, to inquire into and examine who is the rightful Patron; (see ti
tle Jus patronatus ;) and if, upon such inquiry made and certificate
thereof returned by the Commissioners, he admits and institutes the
Clerk of that Patron whom they return as the true one, the Bishop
secures himself at all events from being a disturber, whatever pro-
Vol. V. 2 Y
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ceedings may be bad afterwards in the Temporal Courts. 3 Comm.
c. 16.
The Clerk refused by the Bishop may also have a remedy against

him in the Spiritual Court, denominated a duplex querela: which is
a complaint in the nature of an appeal, from the Ordinary to his next
immediate superior; as from a Bishop to the Archbishop, or from an

Archbishop to the Delegates; and if the Superior Court adjudges the
cause of refusal to be insufficient, it will grant institution to the ap
pellant.
Thus far matters may go on in the mere ecclesiastical course; but

in contested presentations they seldom go so far; for upon the first de
lay or refusal of the Bishop, to admit his Clerk, the Patron usually
brings his writ of Quare impedit against the Bishop; for the temporal
injury done to his property, in disturbing him in his presentation.
And, if the delay arises from the Bishop alone, as upon pretence of
incapacity, or the like, then he only is named in the writ; but if there
be another presentation set up, then the pretended Patron and his
Clerk are also joined in the action; or it may be brought against the
Patron and Clerk, leaving out the Bishop; or against the Patron only.
But it is most advisable to bring it against all three: for if the Bishop
be left out, and the suit be not determined till the six months are past,
the Bishop is entitled to present by lapse; for he is not party to the
suit; but, if he be named, no lapse can possibly accrue till the right is
determined. Cro. Jac. 93. If the Patron be left out, and the writ be
brought only against the Bishop and the Clerk, the suit is of no effect,
and the writ shall abate; for the right of the Patron is the principal
question in the cause. Hob. 316:7 Refi. 25. If the Clerk be left out,
and has received institution before the action brought (as is some

times the case), the Patron by this suit may recover his right of Pa

tronage, but not the present turn; for he cannot have judgment to re

move the Clerk, unless he be made a defendant, and party to the suit,
to hear what he can allege against it. For which reason it is the
safer, and now usual, way to insert all three in the writ. See Hob.
320: Jenk. Cent, 200.

Quare impedit will not lie against the Ordinary and Incumbent,
without naming the Patron;. because at Common Law the Incumbent
could not plead any thing which concerned the right of patronage,
therefore it is unreasonable that he alone should be named in the writ
who could not defend the patronage; hut stat. "25 Ed. 3.st. 3. c. 7. en

ables him to plead against the King, and to defend his incumbency,
although he claims nothing in the patronage; and by that statute he
shall plead against any common person; though with this difference
that when the inheritance of the Patron is to be divested by judgment
in a Quare impedit, there he must be named in the writ; but where
the next presentation only is to be recovered, he need not be named:

yet where the King presents without a title, and his Clerk is induct
ed, the Quare impedit is to be against the Ordinary and Incumbent;
for it will not lie against the King; but, if he is plaintiff, the writ may
be brought against the Patron alone, without naming the Incumbent.
7 Rep. 25: Cro. Jac. 650: Palm. 306.

By the writ of Quare impedit a Patron may be relieved, not only on

his presentation to a church, but to a chapel, prebend, vicarage, &x.
And this writ lies of a donative; and the special matter is to be set

forth in the declaration: It also lieth for a deanery by the King, al-
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though it be elective; and for an archdeaconry; but not for a mere of
fice of the church. Co. Litt. 344: 1 Leon. 205. And the chapter may
have a Quare impedit against the Dean, of their several possessions.
40 Ed. 3. 48.
If the Quare impedit be for a donative, the writ shall be Quare im

pedit to present to the donative; if of a parsonage, then Quare impedit
prcesentare ad Ecclesiam; if to a vicarage, ad Vicariam; if to a Pre
bend, ad Erebendam, ifc. 3 JVels. Abr. 35.
If the right of nomination be in one, and the right of presentation

in another, and either impede the other in his right, Quare impedit
lies. 3 Term Rep. K. B. 646.
If a Bishop be disturbed to collate, where he ought to make colla

tion, he may have a writ Quare impedit, and the writ shall be c/uod per-
mittat ipsum prcesentare, ifc. and he shall count on the collation; and
if the King be disturbed in his collation by letters patent, he shall have
Quare impedit, ifc. JVew JVat. Br. 73.
Grantee of a next avoidance may bring this writ against the patron

who granted the avoidance. 39 Hen. 6.
It may be brought by Executors, for a disturbance in vita testa-

toris; and executors, being disturbed in their presentation, may bring
Quare impiedit as well as their testator might. Owen 99: Lutw. 1.

Husband and wife jointly, or the husband alone without his wife,
may have the writ Quare impedit; and if a man who hath an advowson
in right of his wife be disturbed in his presentation, and dies, the wife
shall bring it on that disturbance. 14 Hen. 4: 5 Rep. 97.
The heir shall not have Quare impedit, for a disturbance tempore

patris; nor can be have execution on a recovery by the ancestor. Br.
Q. Imp. pi. 7 . 9. But by stat. 13 Ed. I.e. 5. usurpation of churches

during wardship, particular estates of vacancy, &c. shall not bar an

heir at full age, reversioner in possession, or a spiritual person in suc

cession, from having a writ possessory of Quare impedit, ifc. as the
ancestor or predecessor might have had, if such usurpation had been
in their time: and the same form of pleading shall be had in darrein
presentment, and Quare impedit.

Where partition is made on record, to present by turns, the copar
cener who is disturbed shall not be put to a Quare impedit; but may
have remedy on the roll, by scire facias: it is otherwise on an agree
ment to present. See st. 13 E. I.e. 5. � 5. and title Parceners.
If tenant in tail suffer an usurpation, and die, and six months pass,

the issue in tail cannot bring Quare impedit: but at the next avoidance
he may have it within the six months. 46 Assise i.
As this writ is all in the possession; the presentment of a grantee

of the next avoidance is a good title for the grantor and patron in fee
to bring it; and likewise for his heir, and other grantees. 9 Hen. 7.
23: 5 Rep. 97.
The King cannot remove an incumbent, presented, instituted, and

inducted, although on an usurpation, but by Quare impedit in a judi
cial way. Cro. Jac. 385. See title Advowson III.
He who claims by a recovery, shall maintain a Quare impedit. Stat.

7 H. 8. c. 4.
The writ of Quare impedit must be brought in the county where

the church is: It commands the disturbers, the Bishop, the Pseudo-
patron, and his Clerk, to permit the plaintiff to present a proper per
son (without specifying the particular Clerk) to stach a vacant church,
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which pertains to his patronage; and which the defendants, as he al
leges, do obstruct; and unless they so do, then that they appear in
Court to shew the reason why they hinder him. F. JV. B. 32.
There is no limitation with regard to time within which Quare im

pedit (or any other action touching advowsons) is to be brought; at
least none later than the times of Rich. I. and Hen. III. See title Lim
itation of Actions.
Immediately on the suing out of the Quare impedit, if die plaintiff'

suspects that the Bishop will admit the defendant's or any other Clerk,
pending the suit, he may have a prohibitory writ, called a JVe admit
tas; which recites the contention begun in the King's Courts, and for
bids the Bishop to admit any Clerk whatsoever, till such contention
be determined. See title JVe admittas.
In the proceedings upon a Quare impedit, the plaintiff must set out

his title at length, and prove at least one presentation in himself, his
ancestors, or those under whom he claims; (except in case of a church
created by himself; see post.; for he must recover by the strength of
his own right, and not by the weakness ofthe defendant's. Vaugh. 7,
8. and he must also shew a disturbance before the action brought.
Hob. 199. Upon this the Bishop and the Clerk usually disclaim ail ti
tle, save only, the one as Ordinary, to admit and institute; and the other
as presentee ofthe Patron, who is left to defend his own right. And,
upon failure of the plaintiff in making out his own title, the defend
ant is put upon the proof of his, in order to obtain judgment for him
self, if needful. But if the right be found for the plaintiff, on the trial,
three farther points are also to be inquired: First, If the church be full;
and, if full, then of whose presentation: for if it be ofthe defendant's
presentation, then the clerk is removable by writ brought in due
time. Secondly, Of what value the living is: and this in order to as

sess the damages which are directed to be given by the statute of
Westminster 2. 13 Ii. 1. c. 5: see post. Thirdly, In case of plenarty
upon an usurpation, whether six calendar months have passed between
the avoidance and the time of bringing the action: for then it would
not be within the statute, which permits an usurpation to be devested
by a Quare impedit, brought infra tempus semestre. So that plenarty is
still a sufficient bar in an action of Quare impedit, brought above six
months after the vacancy happens; as it was universally by the Com
mon Eaw, however early the action was commenced. 2 Inst. 361: 3
Comm. c. 16. See title Advowson III.
In the declaration of the plaintiff, it is not sufficient for him to al

lege, that he, or such a person from whom he claims, were seised of
the advowson ofthe church, but he must allege a presentation made

by one of them; for, if he doth not, the defendant may demur to the
declaration: and the reason is, that the plaintiff, by joining the last

presentation to his own title, is to make it appear, that he hath a right
to present now as well as then. Cro. Eliz. 518: 5 Rep. 97: Vaugh. 57.
But the want of such allegation may be cured by verdict. 2 Stra. 1006.

See 3 Bos. isf Pul. 444.
And if a man, by the King's licence, creates a church which shall

be presentable, if he be disturbed to present to it, he may have a Qua
re impedit without alleging a presentation in any person: but antiently
it was held he might not, because he could not allege a presentation.
20 Ed 4. 14: Ma/lory's Q. Imped. 153.
The only plea the Bishop hath by the Common Law on a Quare
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imjiedit is, that he claimeth nothing but as Ordinary; he could not

counterplead the Patron's title, or any thing to the right of patronage,
nor could the Incumbent counterplead such title, till the stat. 25 Ed.
3. st. 3. c. 7. by which both Bishop and Incumbent may counterplead
the title ofthe Patron; the one, when he collates by lapse, or makes
title himself to the patronage; the other, being persona impersonata,
may plead his Patron's title, and counterplead the title of the plain
tiff. And it has been adjudged, that an Incumbent cannot plead to the
title ofthe parsonage, without shewing that he is persona impcrsona-
ta on the presentation of the Patron. W. Jones 4: March. 159.
Several were plaintiffs in a Quare impedit, the defendant pleaded

the release of one of them pending the writ; and it was resolved, that
this release shall only bar him who made it, and that the writ shall
stand good for the rest. 5 Refi. 97.
In all Quare impedils, a defendant may traverse the presentation al

leged by the plaintiff, if the matter of fact will bear it; but the defend
ant must not deny the presentation alleged, where there was a pre
sentation. Vaugh. 16, 17. And if a presentation is alleged in the grant
or and grantee, the presentation in the grantor is only traversable; for
that is the principal. Cro. Eliz. 518.

Quare impedit was brought against two, one of them cast an essoin.
and idem dies datus est to the other, Sec. Then an attachment issued
against them for not appearing at the day, and process continued to

the Grand Cape; which being returned, and the parties not appearing,
it was ruled that final judgment should be entered according to the
stat. 52 H. 3. c. 12. But on motion to discharge this rule, because
the defendants were not summoned either on the attachment or grand
distress, the summoners being only the feigned names of John Doe
and Richard Roe, the judgment was set aside; for the design of the
statute was to have process duly executed, and that must be with
notice, &c. And where the right is for ever concluded, this being
so fatal, the process must never be suffered to be a thing of course.
1 Mod. 248.' 1

Where two defendants in a Quare impedit plead several bars, and
one of them is found against the plaintiff, and the other with hirn; he
shall not have his writ to the Bishop. And if there are many defend
ants pleading several pleas, the plaintiff shall not have judgment be
fore all the pleas are tried: for though some be for the plaintiff, others
may be found against him, and he cannot have judgment without a

good title. E. jV. B. 30: Hob. 70.
If it be found that the plaintiff hath the right, and hath commenced

his action in due time, then he shall have judgment to recover the

presentation; and, if the church be full by institution of any clerk, to
remove him: unless it were filled, pendente lite, by lapse to the Ordi
nary, he not being party to the suit; in which case the plaintiff loses
his presentation pro hac vice, but shall recover two years' full value
of the church from the defendant, the pretended Patron, as a satisfac
tion for the turn lost by his disturbance; or in case of insolvency, the
defendant shall be imprisoned for two years: and in other cases half a
year's value, and half a year's imprisonment. Stat. Westm. 2: \3Ed.
1 . c. 5. � 3. But if the church remains still void at the end of the suit,
then whichever party the presentation is found to belong to, whether

plaintiff or defendant, shall have a writ directed to the Bishop ad ad-
mittendum clericum, reciting the judgment of the Court, and order-
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ing him to admit and institute the Clerk of the prevailing party; and,
if upon this order he does not admit him, the Patron may sue the Bi
shop in a writ of Quare non admisit, and recover ample satisfaction in
damages. F. JV. B. 38. 47: 1 Mod. 254: 3 Comm.c. 16. See title Qua
re non admisit.
In a Quare impedit, though it was found that the church was full of

another, who was a stranger to the writ, and it did not appear whether
he came in by a better title than that which was found for the plain
tiff; it was held, that the plaintiff might have a general writ to the

Bishop, which he is bound by law to execute, or shall be amerced, &c.
and he cannot return that the church is full of another; for no issue
can be joined between the Bishop and the plaintiff, because he has
no day in Court. 6 Rep. 51:3 Leon. 136: See ante and post.
But where the plaintiff recovered an advowson in ejectment, and

threupon had a writ to the Bishop, there being another Incumbent
in the church, who was not a party to the action; adjudged, that this
writ would not lie without a scire facias to the Incumbent. Sid. 93.
If it appears in Quare impedit, either in pleading or by confession

of the parties, that neither of them have a title, but that it is in the

King; the Court may award a writ to the Bishop for the King, to re

move the Incumbent, and admit idoneam personam ad prucsentationem
regis; but this must be when his title is very plain. Hob. 126. 163:
1 Leon. 323.
In Quare impedit, the plaintiff and defendant are both actors; so

that the defendant may have a writ to the Bishop, as well as the plain
tiff; but not without a title appearing to the Court; wherefore, if the
defendant never appears, the plaintiff must make out a title for form
sake, and so must the defendant, if the plaintiff be nonsuited. Hob.
163.
If the plaintiff, after appearance, in a Quare impedit be nonsuited, it

is peremptory; because the defendant on title made, whereby he be
comes actor, shall have a writ to the Bishop: and it is the same in
case of a Discontinuance. 7 Rep. 27.
It is the nature of a Quare imjiedit to be final, either on a discon

tinuance or nonsuit; and a man cannot have two suits for the same

thing in this case against one person, though he may have several

Quare impedits against several persons. 7 Rep. 27: Hob. 137.

The Parson, Patron, and Ordinary are sued; the Ordinary disclaims,
and the Parson loseth by default; the plaintiff shall have judgment to
recover his presentation, and a writ shallassue to the Bishop, &c. with
a cesset executio, until the plea is determined between the plaintiff
and Patron. Vaughan 6.

In a Quare impedit against the Archbishop, the Bishop, and three
defendants: the Archbishop pleaded that he claimed nothing but as

Metropolitan; and the Bishop pleaded that he claimed nothing but as

Ordinary; and the defendants made title; but there was a verdict

against them: It was a question, whether the writ of execution should
be awarded to the Archbishop, or the Bishop; and it was held, that
where neither of them are parties in interest, it may be directed to

either; but if the Bishop is party in interest, it must be directed to the
Archbishop. 6 Rep. 48: 3 Bulst. 174. And if the Archbishop of Can
terbury be plaintiff in a Quare impedit, the writ must be directed to

the Archbishop of York. Show. 329.
If a defendant pleads JVe disturba, (that he did not disturb,) which
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is, in effect, the general issue in a Quare impedit, this will be only a

defence of the wrong with which he stands charged, and is so far from

controverting the plaintiff's title, that the plea, as it were, confesses
it; and the plaintiff may presently pray a writ to the Bishop, or main
tain the disturbance in order to recover damages. Hob. 163.

There must be a disturbance to maintain this action: In a Quare
impedit, the Patron declared on a disturbance of him to present 1 No

vember; the Incumbent pleaded, that 1 May next after, the presenta
tion devolved on the Queen by lapse, and she presented him to the
church, &c. And on demurrer the plea was held ill; because the de
fendant had not confessed and avoided, nor traversed the disturbance
set forth in. the declaration: and though by the demurrer the Queen's
title was confessed, it appearing that it was already executed, and the
defendant having lost his incumbency by ill pleading, the writ shall
not be awarded to the Bishop for the Queen to present again, but for
the Patron. I Leon. 194.
The Courts at Westminster are very cautious not to abate the writ

of Quare impedit, for any want of form, &c. yet if the Bishop against
whom the writ is brought, or any of the defendants are misnamed, it
is good cause of abatement: if the Patron be not named in the writ,
it may be pleaded in abatement: though death of the Patron, pend
ing the writ, doth not abate it, if the Quare impedit is brought against
the Bishop, Patron, and Incumbent: and if the Incumbent dies, pend1
ing the writ, and a disturber present again, and die, Quare impedit
would lie on the first disturbance by Journies Accounts; but the first
writ is abated by the plaintiff's death; also if the plaintiff bring a new

writ within fifteen days after the abatement, that shall be a continu
ance of the first writ, and prevent the defendant taking any advantage:
but if the writ abate for any fault in the declaration, the defendant
shall have a writ to the Bishop to admit his Clerk; so, if judgment is
given on demurrer, &c. Cro. Eliz. 324: Cro. Car. 651: 7 Rep. 57:
Dyer 240.
In a plea of Quare impedit, days are given from 15 to 16, or from

three weeks to three weeks, according to the distance of place: and
if the disturber come not in on the great distress, a writ is to be sent
to the Bishop, that he claim not to the prejudice of the plaintiff, for
that time; and, on recovery, judgment is be given to the party to re

cover the presentation and advowson. Stat. 52 Hen. 3. c. 12: 2 Roll.
Abr. 377.

Though damages are given by slat. Westm. 2. e. 5. they shall not
be had against the Bishop, where he claims nothing but as Ordinary,
and is no disturber. 3 Lev. 59. Before this statute no damages were

allowed on a Quare impedit; and the King hath none at this day; for
although he declares ad damnum, isfc. he is not within that statute;
because by his prerogative he cannot lose his presentation. 6 Rep. 52.
If the plaintiff hath a verdict, and the church is found vacant, the pa
tron may have the fruits of his presentation, and so not be entitled
to damages; in which case, a remittitur de damnis is entered. 3 Leu .

59.
The points to be inquired of, where the Jury find for the plaintiff,

&c. are, ofwhom, and on whose presentation, the church is full; how

long since it was void; the yearly value of the church, &c. which be

ing found, damages are to be given accordingly. 6 Rep. 51.. See ante.
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No costs are recoverable in Quare imp.ed.it, because of the great da
mages given by the statute of Westm. 2. c. 5.
Where judgment is given to have a writ to the Bishop in Quare

impedit, it shall not be reversed on writ of error brought on the whole
judgment; though the judgment by the statute for damages be erro

neous and reversed. 5 Rep. 5S, 59.
When one recovers in a Quare impedit against an Incumbent, the

Incumbent is so removed by judgment that the recoverer may pre
sent without any thing farther; but the Incumbent continues incum
bent de facto, till such presentation is made: and if the plaintiff in this
suit be instituted on a writ to the Bishop, the defendant cannot ap
peal; if he doth, a Prohibition lies; because in this case, the Bishop
acts as the King's Minister, not as a Judge. 2 Roll. Abr, 365: 1 Roll.
Rep. 62.
In a writ of Quare impedit, which is almost the only real action that

remains in common use, and also in the assize of darrein presentment,
and writ of right of advowson, (see title Writ of Right) the Patron
only, and not the Clerk, is allowed to sue the disturber. But, by vir
tue of several acts of Parliament, there is one species of presentations
in which a remedy, to be sued in the Temporal Courts, is put into the
hands of the clerks presented, as well as of the owners of the advow
son; viz. the presentation to such benefices as belong to Roman-Catho
lic Patrons; which, according to their several counties, are vested in
and secured to the two Universities of this kingdom. See stats. 3 Jac.
I.e. 5: 1 W. is? M. st. 1. c. 26: 12 Ann. st. 2. c. 14: 1 1 Geo. 2. c. 17.

By the statute of 12 Ann. st. 2. c. 14. � 4. particularly, a new method
of proceeding is provided, viz. that, besides the writs of Quare impe
dit, which the Universities as Patrons are entitled to bring, they, or
their Clerks, may be at liberty to file a bill in equity against any per,
Aon presenting to such living, and disturbing their right of Patron
age, or his cestuy que trust, or any other person whom they have
cause to suspect: in order to compel a discovery of any secret trusts,
for the benefit of Papists, in evasion of those laws whereby this right
of advowson is vested in those learned bodies. And also (by stat. 11

Geo. 2. c. 17.) to compel a discovery whether any grant or convey
ance said to be made of such advowson, were made bona fide to a Pro
testant Purchaser, for the benefit of Protestants, and for a full consi
deration; without which requisites every such grant and conveyance
of any advowson or avoidance is absolutely null and void. This is a

particular law, and calculated for a particular purpose: but in no in

stance, except this, does the Common Law permit the Clerk himself
to interfere in recovering a presentation, of which he is afterwards to
have the advantage. For, besides that he has no temporal right in him
till after institution and induction, this exclusion of the Clerk from

being plaintiff seems also to arise from the very great honour and re

gard which the law pays to his sacred function. See 3 Comm. c. 16;
and further titles Advowson; Juris Utrum; Papists, is?c.

Quake Incumbravit, A Writ which lieth against the Bishop,
who, within six months after the vacation of a benefice confers it on
his Clerk, whilst two others are contending at law for the right of
presentation; to shew why he hath incumbered the church. Reg. Orig.
32. .

Or it is a writ brought, after a recovery in Quare impedit, or assise
of darrein presentment, against the Bishop who thus admits a Clerk,
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notwithstanding the writ JVe admittas served on him. See titles JVe
admittas; Quare impedit.
If a man hath a writ of right of advowson depending between him

and another, and the church is void pendent the writ, the plaintiff shall
not have a Quare incumbravit or Ne admittas, although the Bishop
incumber the church; because the plaintiff shall not recover the pre
sentation on this writ, but the advowson: and where he hath title to

present he may do it; and have Quare impedit, if he be disturbed. New
JVat. Br. 108, 109.
This writ may be brought after the six months; and if a plaintiff

be nonsuit in a Quare incumbravit, he may have another writ, and vary
from his first declaration, Sec. F. JV. B. 48.
After a JVe admittas delivered, if the six months pass, the Bishop

may present his Clerk for lapse, and shall not be charged by the writ
of Quare incumbravit for the presentation; but he cannot admit the
Clerk of the other man, for that would be against the writ JVe admit
tas delivered to him. F. JV. B. 48. But to prevent this he is usually
made a defendant in the Quare impedit.
If the Bishop incumber the church, where there is no dispute about

it, yet this writ Quare incumbravit lies; but according to the best opin
ions there ought to be a suit depending, though there is no actual re

covery. 18 E. 3. 17: Fitz. Q. Imped. 3.
Quare non admisit, A writ which lies against a Bishop where a

man hath recovered his advowson or presentation, in a writ of right
of advowson, or in Quare impedit, or other action, and the Bishop re

fuses to admit his Clerk, on pretence of lapse, &c. See title Quare
impedit.
It is requisite in the writ to mention the recovery; and it is to be

brought in the county where the refusal was. F. JV. B. 47: 7 Rep.:
Dyer 40.
In a Quare non admisit the plaintiff shall recover damages: and if

the plaintiff have judgment in a Quare impedit, and a writ is awarded
to the Bishop; if on this writ the Bishop makes a false return, the
plaintiff may have Quare non admisit against him, and have his da
mages. Dyer 260.
King Edw. I. presented his Clerk to a benefice in Yorkshire, and

the Archbishop of that province refused to admit him; on which the
King brought a Quare non admisit, and the Archbishop pleaded that
the Pope had a long time before provided for that church, as one hav
ing supreme authority; in that case, therefore he could not admit the
King's Clerk. It was adjudged, that for his contempt to execute the

King's writ, the Archbishopric should be seized, Sec. 5 Rep. 12. See
title Pramunire.
If the Bishop refuse the King's presentee, and afterwards admit

him, yet the King shall have Quare non admisit for the refusal; and so

it is presumed may a common person. JVew JVat. Br. 106.

Quare non permittit, An antient Writ which lay for one who
had a right to present to a church for a turn, against the proprietary.
Fleta, I. 5. c. 6.

QUARENTINE; QUARENTAINE; Quarentina.~] A benefit al
lowed by Law to the widow of a man dying seised of lands, whereby
she may challenge to continue in his capital messuage or chief man
sion-house, (not being a castle,) by the space of forty days after hi6
decease in order to the assignment of her dower, Stc. And if the heir,
Vol. V. 2 Z
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or any other, eject her, she may bring the writ de quarentind habendd;
but the widow shall not have meat, drink, Sec. though if there be no

provision in the house, according to Fitzherbert, she may kill things
for her provision. See Magna Charta, cap. 7: Bract, lib. 2. cap. 40:
F. JV. B. 161: and this Dictionary, title Dower III.

Quarentine, The term of forty days, during which, the persons
coming from foreign parts, infected with the plague, are not permit
ted to land or come on shore.
To this head may be referred the provisions of our laws against

the Plague: an evil which, by the blessing of Providence, has not been
inflicted on this kingdom for more than a century past. The stat. 1 Jac.
1. c. 31. still remains in force; and enables the Mayor, Justices, and
Head-officers of the place infected, to make a rate for the relief of the
unhappy sufferers, and to effect such regulations as shall be necessa

ry to prevent the infection from spreading: and by that statute it is en
acted, that if any person infected with the plague, or dwelling in any
infected house, be commanded by the officer to keep his house, and
shall disobey, he may be enforced by the watchmen appointed to obey
such necessary command; and if any hurt ensue by such enforcement,
the watchmen are indemnified. And if such person, so commanded
to confine himself, goes abroad and converses in company, if he has
no plague-sore upon him, he shall be punished as a vagabond, by
whipping, and be bound to his good behaviour; but if he has any in
fectious sore upon him uncured, he shall be guilty of Felony.
By the acts 45 G. 3. c. 10. (repealing all former acts relating to

Quarentine) and 46 G. 3. c. 98. a system of regulations is introduced
and enforced in Great Britain. The system of Quarentine is regulat
ed in Ireland by the Irish act 40 G. 3. c. 79.

By the acts 45 If 46 G. 3. certain duties are made payable by the
owners of all vessels performing Quarentine. All ships, as well ships
of war, as others, coming from or having touched at any place from
whence the King, with the advice of the Privy Council shall have

adjudged and declared it probable that the plague, or any other in
fectious disease may be brought, are made subject to Quarentiue. The
Privy Council may, from time to time, specify what ships or goods
shall be subject to Quarentine, and make orders in case of any infec
tious disease appearing in Great Britain; as also for mitigating
Quarentine in certain cases. Masters of ships, liable to Quarentine,
are to make signals on meeting other ships at sea, or within four

leagues of the coast; Penalty 200/.: and on the like penalty all masters
of ships are to inform pilots ofall the places at which they have touched
or laden. Masters omitting to disclose their having touched at infect
ed places, or to hoist the proper signals, are guilty of felony without
Clergy. A penalty of 500/. is imposed on masters, &c. quitting ves

sels, or permitting persons to quit them, or not going to the places
appointed for Quarentine; and 200/. and six months' imprisonment on
persons coming in such vessels, or going on board them, who quit
them till regularly discharged. The penalty of felony, without Clergy,
is imposed on disobedience of persons under Quarentine, and on per
sons who, though not infected shall, after entering the place of Quar
entine, escape therefrom. Goods liable to Qi.arentine shall be open
ed, and aired according to order of Council, of which a certificate
shall be given, the forging of which is declared felony without Cler
gy: and the like penalty is imposed on landing or receiving goods
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improperly from vessels under Quarentine. Many other regulations
are introduced for the purpose of preventing the danger of public in
fection.
If a pilot quits the ship contrary to an order of the King in Coun

cil, he may be indicted for a misdemeanor, and punished at the dis
cretion of the Court, on the ground of his violating the directions of a
positive prohibitory statute. 4 Term Refi. K. B. 206.
Quarentine, likewise signifies a quantity of ground, containing

forty perches. Leg. Hen. I.e. 16.

QUARE OBSTRUXIT. A Writ which lay for him who, having
a liberty to pass through his neighbour's ground, could not enjoy his
right, because the owner had so obstructed it. Fleta, lib. 4. c. 26.
QUARREL, Querela; a querendoJ] Extends not only to actions

personal, but also to mixt; and the plaintiff in them is called Querens,
and in most of the writs it is said Querilur; so that, if a man release all

Quarrels, (a man's deed being taken most strongly against himself,)
yet it is as beneficial as all actions, for by it all actions real and per
sonal are released. 8 Co. 153: 1 Inst. c. 8. � 5. 11. See title Release.

Quarrelling in Church or Churchyard. All affrays in a

church, or churchyard, are esteemed very heinous offences, as being
indignities to Him to whose service those places are consecrated;
therefore mere quarrelsome words, which are neither an affray nor

an offence in any other place, are penal here. For it is enacted by stat.
5 isf 6 Ld. 6. c. 4. that if any person shall, by words only, quarrel,
chide, or brawl in a church or churchyard, the Ordinary shall suspend
him, if a Layman, ao ingressu ecclesict; and, if a Clerk in orders, from
the ministration of his office during pleasure. And, if any person in
such church or churchyard proceed to smite or lay violent hands on

another, he shall be excommunicated ipso facto; or if he strike him
with a weapon, or draw any weapon with an intent to strike, he shall,
besides excommunication, (being convicted by a Jury,) have one of
his ears cut off; or, having no ears, be branded with the letter F in his
cheek. 4 Comm.

QUARTELOIS. Upper garments with coats of arms quartered
on them, the old habit of English knights. Walsing. in vit. Ld. 2.

QUARTERISARI. To be quartered, or cut into four quarters in
execution. Artie. Richareli Serope Archiep. Ebor. apud Angl. Sacr.

par. 2. 266. Quarterization is part of the punishment and execu

tion of a traitor, by dividing his body into four quarters. See title
Treason.

QUARTER-SEAL. The Seal kept by the director ofthe Chance

ry in Scotland. It is in the shape and impression of the fourth part of
the Great Seal, and is in the Scotch statutes called the Testimonial
of the Great Seal: Gifts of lands from the Crown pass this Seal in
certain cases. Bell's Scotch Diet.

QUARTER SESSIONS, Ofthe Peace. A general Court held by
two Justices of the Peace, one of which must be of the Quorum, in
every county, once every quarter of a year; originally erected only
for matters touching the breach of the Peace, but now its power is

greatly increased, and extends much farther by many statutes.

The holding these Sessions quarterly was first ordained by stat. 25
Edw. 3 stat. 1. c. 8; and the particular times appointed by stat. 36 Ed.
3. c. 12.

By stat. 12 R. 2, c. 10. Justices are to hold their Sessions every
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quarter of the year at least: And by stat. 2 Hen. 5. c. 4. this Court is
appointed to be in the first week after Michaelmas day; the first week
after the Epiphany; the first week after the close of Easter; and in
the week after the translation of Saint Thomas a Becket, or the se
venth of July.
In Scotland, by the act 1661. c. 38. these Sessions are to be held in

that part of the kingdom on the first Tuesdays of May, August, and
March, and the last Tuesday of October. See title Sessions of the
Peace.

QUARTO DIE POST, Thefourth day inclusive after the return
of the writ; and if the defendant makes his appearance on this day, it
is sufficient. See titles Practice; Terms.
QUASH , Quassare; Fr. quasser; Lat. cassum facere.] To over

throw or annul. Bracton, lib. 5. Tract. 2. c. 3. nu. 4. If the Bailiff of
a liberty return any out of his franchise, the array shall be quashed.
An array returned by one who hath no franchise shall be quashed. 1
Inst. 156.
The Court of B. R. hath power to quash orders of Sessions, Pre

sentments, Indictments, &c. Though this quashing is by favour of the
Court, and the Court may leave the party to take advantage of the in
sufficiency by pleading; as they generally do where an indictment is
for an offence very prejudicial to the Commonwealth; as for perjury,
Etc. 2 Lil. Abr. 410. See further, titles Indictment; Information, Etc.
QUASI-CONTRACT. An implied contract. See title Assumpsit.
QUAY; See Ports.
QUEEN, Eat. Regina; Sax. Cwen, i. e. Uxor, a wife; proper excel-

len'iam, the wife of the King.] The Queen of England is either Queen
Regent, Queen Consort, or Queen Dowager. The Queen Regent,
Regnant, or Sovereign, is she who holds the Crown in her own right;
as the first (and perhaps the second) Queen Mary, Queen Elizabeth,
and Queen Anne; and such a one has the same powers, prerogatives,
rights, dignities, and duties as if she had been a King. This is ex

pressly declared by stat. 1 Mar. st. 3. c. 1; See title King. But the
Queen Consort is the wife of the reigning King; and she, by virtue of
her marriage is participant of divers prerogatives above other women.
Pinch. L. 86.
She is a public person, exempt and distinct from the King; and

not, like other married women, so closely connected as to have lost
all legal or separate existence, so long as the marriage continues. For
the Queen is of ability to purchase lands, and to convey them, to make
leases, to grant copyholds, and do other acts of ownership, without
the concurrence of her lord; which no other married woman can do.
4 Rep. 23. She is also capable of taking a grant from the King, which
no other wife is from her husband. The Queen of England hath sep
arate Courts and Officers, distinct from the King's, not only in mat

ters of ceremony, but even of law; and her Attorney and Solicitor-
General are entitled to a place within the bar of hisMajesty's Courts,
together with the King's Counsel. See title Precedence. She may
likewise sue and be sued alone, without joining her husband. She

may also have a separate property in goods as well as lands, and has
a right to dispose of them by will. In short, she is in all legal pro
ceedings looked upon as a feme sole, and not as a feme covert; as a

single, not as a married woman. Pinch. L. 86: Co. Lit. 133. For which
the reason given is this: Because the wisdom of the Common Lav
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would not have the King (whose continual care and study is for the
public, and circa ardua regni) to be troubled and disquieted on ac

count of his wife's domestic affairs; and therefore it vests in the
Queen a power of transacting her own concerns, without the inter
vention of the King, as if she was an unmarried woman. 1 Comm.
c. 4.

The Queen Consort is of ability, without the King, to purchase,
grant, and make leases; and may sue and be sued alone, in her own
name only, by precipe, not by petition: She may have in herself the
possession of personal things during her life, Etc. But both her real
and personal estate goes to the King after her death: If she doth not
in her lifetime dispose of them, or devise them by will. Co. Lit. 3.
31. 133: Finch. 86: 1 Roll. Jbr. 912.

By 39 is? 40 G. 3. c. 88. it is expressly enacted, that the Queen
Consort for the time being may during the joint lives of the King
and of such Queen Consort, by deed orwill,dispose of estates purchased
by or in trust for her, or vested in her: and also bequeath all her chat
tels and personal estate as if she were sole: with the exception of
places, Etc. vested in her only for life.
Acts of Parliament relating to her, need not be pleaded; for the

Court must take notice of them, because she is a public person. 8

Rep. 28.
If a tenant of the Queen aliens a part of his tenancy to one, and an

other part to another; the Queen may distrain in any one part for the
whole, as the King may do. Wood's Inst. 22. And in a Quare impe
dit brought by the Queen, some say that plenarty is no plea; but see
2 Inst. 361.

By stat. 2 Geo. 2. c. 27. the Queen was constituted Regent of the
kingdom, during the King's absence abroad; to be capable of the of
fice, without taking the oaths, or doing any act required by Law t�

qualify any other.
The Queen hath also many exemptions, and minute prerogatives.

For instance: she pays no toll: Co. Lit. 133; nor is she liable to any
amercement in any Court. Finch. L. 185. But in general, unless
where the Law has expressly declared her exempted, she is upon the
same footing with other Subjects; being to all intents and purposes
the King's Subject, and not his equal.
The Queen hath also some pecuniary advantages, which heretofore

formed her a distinct revenue: As in the first place, she is entitled to
an antient perquisite called Queengotd; (aurum regince-) which is a

Royal revenue, belonging to every Queen Consort during her mar

riage with the King, and due from every person who hath made a

voluntary offering or fine to the King, amounting to ten marks or up
wards, for and in consideration of any privileges, grants, licences,
pardons, or other matter of Royal favour conferred upon him by the
King: And it is due in the proportion of one tenth part more, over
and above the entire offering or tine made to the King; and becomes
an actual debt of record to the Queen's Majesty by the mere record
ing of the fine. Pryn. Aur. Rig. 2. As if an hundred marks of silver
be given to the King for liberty to take in mortmain, or to have a fair,
market, park, chase or free-warren: There the Queen is entitled to
ten marks in silver, or (what was formerly an equivalent denomina
tion) to one mark in gold, by the name of Queen-gold, or aurum regi-
ne. 12 Rep. 21:4 Inst. 358, But no such payment is due for any aids
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or subsidies granted to 'the King in Parliament or convocation; nor
for fines imposed by Courts on offenders, against their will; nor for
voluntary presents to the King, without any consideration moving
from him to the Subject; nor for any sale or contract whereby die
present revenues or possessions of the Crown are granted away or
diminished. Pryn. 6.

The original revenue of our ancient Queens, before and soon after
the Conquest, seems to have consisted in certain reservations or rents,
out of the demesne lands of the Crown, which were expressly appro
priated to her Majesty, distinct from the King. It is frequent in
Domesday-book, after specifying the rent due to the Crown, to add
likewise the quantity of gold or other renders reserved to the Queen.
These were frequently appropriated to particular purposes; to buy
wool for her Majesty's use, to purchase oil for her lamps, or to fur
nish her attire from head to foot, which was frequently very costly,
as one single robe in the fifth year of Henry II. stood the city of Lon
don in upwards of fourscore pounds. And, for a farther addition to

her income, this duty of Queen-gold is supposed to have been origi
nally granted; those matters of grace and favour, out of which it
arose, being frequently obtained from the Crown by the powerful in
tercession of the Queen. There are traces of its payment, though ob
scure ones, in the book of Domesday, and in the great Pipe-roll ofHen
ry I. In the reign of Henry II. the manner of collecting it appears
to have been well understood; and it forms a distinct head in the an

tient dialogue of the Exchequer written in the time of that Prince,
and usually attributed to Gervase of Tilbury. From that time down
wards it was regularly claimed and enjoyed by all the Queen Con
sorts of England till the death of Henry VIII; though after the ac

cession of the Tudor family the collecting of it seems to have been
much neglected: And, there being no Queen Consort afterwards till
the accession of James I., a period of near sixty years, its very nature

and quantity became then a matter of doubt; and, being referred by
the King to the Chief Justices and Chief Baron, their report of it was
so very unfavourable, that his consort Queen Anne, (though she claim
ed it) yet never thought proper to exact it. In 1 635, 1 1 Car. I., a time
fertile of expedients for raising money upon dormant precedents in
our old records, the King, at the petition of his Queen Henrietta Ma

ria, issued out his writ for levying it; but afterwards purchased of his
Consort at the price of ten thousand pounds; finding it, perhaps, too
trifling and troublesome to levy. 19 Rym. Feed. 721. And when af-

terwards,at the Restoration, by the abolition of themilitary tenures, and
the fines that were consequent upon them, the little that legally re

mained of this revenue was reduced to almost nothing at all, in vain

did Mr. Prynne, by a treatise which does honour to his abilities as an

antiquary, endeavour to excite Queen Catharine to revive this claim.
Another antient perquisite belonging to the Queen Consort, men

tioned by all our old writers, and therefore only worthy notice, is this;
that on the taking of a whale on the coasts, which is a Royal fish, it
shall be divided between the King and Queen; the head only being
the King's property, and the tail of it the Queen's. The reason of this
whimsical division, as assigned by our antient records, was to furnish
the Queen's wardrobe with whalebone. Bracton, I. 3. c. 3: Britton, c.
17: Elet, I. 1. c. 45 if 46: Pryn. Aur. Reg. 127. It is remarked by
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Mr. Christian, that the reason is more whimsical than the division, as
the whalebone lies entirely in the head; which is the King's property.
The Revenue of our Queens, after the death of the King, is settled

from time to time by statute: at present it is 100,000/. And by various
statutes the King is enabled to make grants for her benefit. See stats.

2 Geo. 3. c. 1: 15 Geo. 3. c. 53: 47 Geo. 3. st. 2. c. 45.

Though the Queen is in all respects a Subject, yet, in point of the
security of her life and person, she is put on the same footing with the

King. It is equally treason (by the stat. 25 Edw. 3.) to compass or

imagine the death of our Lady the King's companion, as ofthe King
himself: And to violate, or defile the Queen Consort, amounts to the
same high crime; as well in the person committing the fact, as in the

Queen herself, if consenting. If however the Queen be accused of any
species of treason, she shall (whether Consort or Dowager) be tried

by the Peers of Parliament, as Queen Ann Boleyn was in 28 Hen. 8.
The husband of a Queen Regnant, as Prince George of Denmark

was to Queen Anne, is her Subject; and may be guilty ofHigh Trea
son against her: But, in the instance of conjugal infidelity, he is not

subjected to the same penal restrictions.
A Queen Dowager is the widow of the King, and as such enjoys

most of the privileges belonging to her as Queen Consort. But it is
not high Treason to conspire her death; or to violate her chastity,
because the succession to the Crown is not thereby endangered. Yet
still, firo dignitate regali, no man can marry a Queen Dowager with
out special licence from the King, on pain of forfeiting his lands and

goods. This Coke says, was enacted in Parliament in 6 Hen. VI.,
though the statute be not in print. See 2 Inst. 18: 4 Inst. 5 1. In Ri

ley's Plac. Pari. 672. the bill with the Royal assent indorsed, is print
ed, and in Cotton's Abridgment, it is cited as nu. 27. of that year. It
is not contained in the printed Parliament Rolls. The Queen Dowa

ger, though an alien born, shall still be entitled to dower after the
King's demise, which no other alien is. Co. Lit. 31. A Queen Dow
ager, when married again to a Subject, doth not lose her regal dig
nity, as Peeresses dowager do their Peerage when they marry Com
moners. For Catharine, Queen Dowager of Henry V. though she
married a private gentlemen, Owen afi Meredith afi Theodore, com
monly called Owen Tudor, yet, by the name of Catharine Queen of
England, maintained an action against the bishop of Carlisle: And so

the Queen Dowager of Navarre, marrying with Edmond Earl of
Lancaster, brother to King Edivard I., maintained an action of dower
after the death of her second husband, by the name of Queen of JVa-
varre. 2 Inst. 50.

Queen anne's Bounty. See title First-Fruits.

Queen-Gold, Aurum Reginee.] See title Queen.
QUE ESTATE, Which estate.} A Plea, where a man entitling an

other to land, &c. saith that the same estate such other had, he has
from him: As, for example, in a Quare imjiedit, the plaintiff alleges
that two personswere seised of lands,whereunto theadvowson in ques
tion was appendant in fee, and did present to the church, and after
wards the church was void: Which Estate ofthe two persons he hath
now, by virtue whereof he presented, &c. Broke 175: Co. Lit. 121.
A man cannot plead a Que estate in an estate tail, nor can it be

pleaded in estates for life, or for years; a Que Estate of a term may
not be pleaded, by reason a term cannot be gained by disseisin, as a
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fee may; but one may plead a Que Estate in a term in another person,
under whom he doth not claim, and be good; for he is not privy to
the estate of the stranger, to know his title. 1 Rep. 46: 1 Lev. 190:
3 Lev. 19: Lutw. 81.
A thing which lies in grant, cannot be claimed by a Que Estate, di

rectly by itself; yet it may be claimed as appurtenantt to a manor, by
Que Estate in the manor. 1 Mod. 232.
A man may not prescribe by a Que Estate of a rent, advowson, or

toll; but he may of a manor, &tc. to which these are appendant. 2 Mod.
144: 3 Mod. 52.
A person cannot plead a Que Estate, without shewing the deed

how he came by it. Cro. Jac. 673. This is in case of a rent in gross,
or lands, which cannot pass from one man to another without deed;
Jenk. Cent. 26. See this Dictionary, title Prescription.
Que est eadem; } c � ,

Q> See Uuce est eadem, err.
UE EST LE MESME; $

QUEM REDDITUM REDDAT. A judicial Writ which lies for
him to whom a rent-seek, or rent-charge is granted, by fine levied in
the King's Court, against the tenant of the land who refuseth to at
torn to him, thereby to cause him to attorn. Old Mat. Brev. 126: West.
Symbol, par. 2. tit. Pines, � 156.

QUERELA. An action preferred in any Court of Justice, in which
the Plaintiff was guerens or complainant, and his Brief complaint or
declaration was called Querela, whence our Quarrel against any per
son.

Quietus esse a Querelis was to be exempted from the customary
fees paid to the King or Lord of a Court, for the purchase of liberty
to prefer such an action. But more usually to be exempted from fines
and amercements imposed for common trespasses and faults. Pa
roch. Antiguit. 123. See Rennet's Glossary; and ante, tit. Quarrel.
Querela Coram Rege et Consilio discutienda et termi-

nanda; A Writ whereby one is called to justify a complaint of tres
pass made to the King himself, before the King and Council. Reg.
Orig. 124.

Querela fresco Forti.e; See Fresh Force.

QUEST, Questa.} Inquest, inquisition or inquiry on the oaths of
an impanelled Jury. Cowell. See Inquest.
QUESTION, or Torture; See title Mute.

QUESTMEN; See title Churchwardens.

QUESTUS EST NOBIS, the form of a writ of JVusance, which by
the equity of the stat. 13 Ed. 1. c. 24. lay against him to whom the
house or other thing which occasions the nusance, is alienated; where
as before the statute this action lay only against him who first levied
the thing to the annoyance of his neighbour. Cowell.

QUIA DOMINUS REMISIT CURIAM; See title Writ ofRight.
Quia emptores, Statute of; The stat. Westm. 3. 18 E. 1. st. 1. is

so called from the introductory words. See titles Statute; Tenures;
Manor, ifc.
Quia improvide, A Supersedeas granted in behalf of a Clerk of

the Chancery, sued against the privilege of that Court in the Com

mon Pleas, and pursued to the exigent. So in many other cases

where a writ is erroneously or improvidently sued. See Dyer 33 n. 18,

QUICK WITH CHILD; See Execution of Criminals.
QUICK-SETS, Damage sustained by destroying, burning, or de-
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facing them, shall be compensated for by the inhabitants of the place,
in the same manner as for dykes, Sec. overthrown in the night. Stat.
13 Ed. 1. st. 1. c. 46. See title Mischief, Malicious.
QUID JURIS CLAMAT, A judicial writ issuing out of the Re

cord of the fine, which remaineth with the Custos Brevium of the
Common Pleas, before it be engrossed; and it lies for the grantee of
a reversion or remainder when the particular tenant will not attorn.
V/est. Symbol, part 2. tit. Fines, � 118: Beg. Judic. 36. 571. See 18
Vin. Mr. 143.

After the fine is engrossed, the cognisee shall not have a Quid ju
ris clamat against tenant for life: But the course is when he in rever

sion, on the Writ of covenant sued against him, maketh recognizance
of the reversion by fine, Sec. then on that the cognisee may have this
writ against tenant for life; and if he be sick or not able to travel, a
dedimus potestatem shall be granted to take his cognizance, and to

certify the same into C. B. When, after plea pleaded the tenant may
make Attorney; and if he be adjudged to attorn, a distringas ad at-

tornandum shall be awarded against him, Sec. New JVat. Br. -328.
This writ seems to be obsolete and disused, since the stat. 4 isf 5 Ann.
c. 16. � 9, 10. See title Attornment.

Quid pro quo, The mutual consideration and performance of both
parties to a contract. Kitch. 184. And as this is the consideration of a
good and binding contract or bargain, so that which is contrary to it, is
what the Law calleth Nudum pactum. 4 Rep. 83: Dyer 98. See titles
Consideration; Agreement.
QUIETANTIA, Ace/uietantia.j See Acquittance.
QUIETARE, To quit, acquit or discharge, or save harmless.
QUIETE CLAMARE, to quit-claim, or renounce all pretensions

of right and title. Bract, lib. 5.

QUIETUS; Freed or acquitted; A word made use of by the Clerk
of the pipe and Auditors in the Exchequer in their discharge given
to Accountants; usually concluding with abinde recessat quietus,
which is called a Quietus est: A Quietus est granted to the Sheriff,
will discharge him of all accounts due to the King. Stat. 21 Jac. 1. c.
5. See title Sheriff. And these Quietus's are mentioned in the Acts of
general pardon.
Quietus redditus; See Quit-Rent.
QUTNQUAGESIMA SUNDAY, Shrove-Sunday; so named be�

cause it is about the fiftieth day before Easter.

QUINQUE PORTUS; See title Cinque Ports.

QUINSIEME, or QUINZIME; See title Fifteenths.
Sometimes this word Quinsime, or Quinzime, is used for the fif

teenth day after any feast, as the Quinzime of St. John Baptist. Stat.
13 Ed. 1. in the preamble.
QUINTAL, or Kintal, Quintalus.~\ A weight of lead, iron, Sec.

usually lOOlbs. at six score per cent. Cowell. Plowden mentions 200�
Kintals of wood.
QUINTANE, QuintenaT] A Roman military sport or exercise, by

men on horseback, formerly practised in this kingdom to try the
agility of the country youth: it was tilting at a mark made in the
shape of a man to the navel in his left hand having a shield, in his
right a wooden sword; the whole made to turn round, so that if it was
struck with the lance in any other part but full in the breast, it turn
ed with the force of the stroke, and struck the horseman with the
Vol, V. 3 A
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sword which it held in its right hand. This sport is recorded by Mat.
Paris, anno 1253.

QUINTO EXACT' Quintus exactus, mentioned in stat. 31 Eliz.
c. 3.] The fifth and last call of the defendant, who is sued to outlaw
ry, when, if he appear not, he is by the judgment of the coroners re

turned outlawed; if a woman, waived. See titles Exigent; Outlawry.
QUI TAM, See titles Action Popular; Information.
QUIT-CLAIM, Quieta clamantia.} A release or acquitting of a

man, from any action which, the releaser hath, might, or may have
against him. Also a quitting of one's claim or title. Bracton, lib. 5.
tract 5. c. 9. num. 6; lib. 4. tract 6. c. 13. num. 1. See title Release.
Quit-rknt, Quietus Rcdditus.} A certain small rent, payable by

the tenants of manors, in token of subjection, by which the tenant

goes quiet and free: In antient records, it is called White-rent; be
cause paid in silver money, to distinguish it from rent-corn, &c. 2
Inst. 19. See titles Alba-frma; Chief-Rents; Rents.
QUOAD HOC, A term often used in Law Reports, to signify, as

to the thing named the Law is so, he.

QUOD CEER1C1, Beneficiati de Cancellaria.~] A Writ to exempt
a Clerk of the Chancery from the contribution towards the Proctors
ofthe Clergy in Parliament. Reg. Orig. 261.
Quod Clerici non eligantur in Officio Bai.livi, &c. A Writ

which lies for a Clerk, who, by reason of some land he hath, is made,
or about to be made bailiff, beadle, reeve, or some such officer. See
Clerico infra sacros, ifc. Reg. Orig. 1 17: P. JV. B. 26 1 .

Quod Cum, That Whereas.} This being by way of recital, and not

positively, is not good in indictments. 3 Salk. 188. See title Indict
ment.

Quod ei deforceat, A Writ for tenant in tail, tenant in dower,
oy the curtesy, or for term of life, having lost their lands by default,
against him who recovers, or his heir. Reg. Orig. 171: Stat. Westm.
2. c. 4.

Quod ei deforceat maybe brought against a stranger to the recove

ry; as if a man recover by default, and maketh a feoffment, this writ
may be had against the feoffee.
If a woman lose by default, _and taketh husband, she and her hus

band shall have the Quod ei deforceat, but where tenant in tail loseth

by default, and dieth, his heirs shall not have, a writ of Quod ei defor
ceat, but a Formedon: And if husband and wife lose by default the
land of the wife, which she holdeth for term of life, and the husband

dieth, she may not have this writ, for cui in vita is her remedy; and
when one bringeth Quod ei deforceat, he counts that he was seised of
the land in his demesne, as of freehold, or in tail, &c. without shew
ing of whose gift he was seised; also he ought to allege espleesin him
self, and then the defendant is to deny the right of the plaintiff, &c.
and shew how that at another time he recovered the land against the
plaintiff, by Formedon, av other action: and shall say in the end of his

plea, Quod ipse paratus est ad tnanutenendum jus isf titulum suum pre
dict, per donuniyisfc. unde petit judic. isfc. JVew JVat. Br. 347. 349.

If tenant in tail, or such other tenant, who hath a particular estate,
lose by default, where he is not summoned, &c. he may have either
a writ of Disceit, or Quod ei deforceat. Ibid. See 16 Vin. Abr. 145.

�148; and this Diet, titles Writ of Right; Recovery.
Quod ff.rmittat; A Writ which lies for the heir of him who is
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disseised of his common of pasture, against the heir of the disseisor,
being dead. Terms de Ley.
And according to Broke, this writ may be brought by him whose an

cestor died seised of common of pasture, or other like thing annexed
to his inheritance, against the deforceant: If a man is disturbed by any
person in his common of pasture, so that he cannot use it, he shall
have a Quod fiermittat; so of a turbary, piscary, fair, market, See. New
Mat. Br. 272, 273. 275, 276. And a person may have a Quod permit-
tat against a disseisor, Sec. in the time of his predecessor.
The writ Quod fiermittat on a disseisin of common of pasture, di

rected to the Sheriff, Commands A. that justly, Sec. he permit B. to

have common of pasture in, Sec. which he ought to have, as it is said;
and unless he shall do it, See. then summon, Sec. Reg. Orig. 155. See
further, 18 Vin. Jbr. and this Dictionary, title Common III.
Quod permittat prosternere; A Writwhich lieth against any

person who erects a building, though on his own ground, so near to
the house of another, that it hangs over, or becomes a nusance to it.
2 Lill. Jbr. 413.

Formerly where a man built a wall, a house, or any thing which
was a nusance to the freehold of his neighbour, and afterwards died;
in such case he who received any damage thereby, sued a Quod per
mittat against the heir of him who did the nusance; and the form of
it was Quod fiermittat prosternere murum, isfc. 3 JVels. Jbr. 44.
At the Common Law, an assise of nusance did not lie against the

alienee of a wrong-doer, for the purchaser was to take the land in the
same condition it was conveyed to him; but by the statute of West. 2.
c. 24. damages may be recovered against the person who sold the
land, if the nusance be not abated on request made to him; or against
the person to whom he sold it; though this doth not extend to the
alienee of the alienee. 3 JVels. 45. Lutw. 1588. This writ is seldom

brought, being turned into action on the case. See title JVusance
III. 3.

Quod Persona nec Prebendarii, Sec. A writ which lay for spi
ritual persons who were distrained in their spiritual possessions, for
payment of a fifteenth with the rest ofthe parish. F. JV. B. 176.

QUO JURE, A writ which lies for him who has land, wherein an

other challengeth common of pasture time out of mind: And is to com

pel him to shew by what title he challenges it. F. JV. B. 128; and
Britton, more largely, c. 59: Reg. Orig. 156.
This is now out of use, as, on the claimant's putting his cattle in,

the owner may bring trespass,when theclaimant must plead and prove
his title. See title Common of Pasture.
QUO MINUS, A writ which lies for him who hath a grant of

house-bote, and hay-bote in another man's woods, against the grantor,
making such waste whereby the grantee can the less enjoy his grant.
Old Mat. Br. 148.
This writ also lies for the King's farmer in the Exchequer, against

him to whom he selleth any thing by way of bargain touching his
farm, or against whom he hath any cause of personal action. Perkins,
Grants, 5. For he supposeth, by the vendee's detaining any due from
him, he is made less able to pay the King's rent.

Formerly it was allowed only to such persons as were tenants or

debtors to the King; as this day the practice is become general for
the plaintiff to surmise, that, for the wrong which the defendant doth
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him, he is less able to satisfy his debt to his Majesty; which surmise-

gives jurisdiction to the Court of Exchequer, to hear and determine
the cause. Finch. 66: Old Nat. Br. 148. See titles Exchequer; Pro
cess.

QUONTAM ATTACHIAMENTA; One of the oldest books of
the Scotch Law: so called from the two first words of the volume. The
Regiam Majestatem is another instance of the like kind. -

QUORUM, Lat.} Certain individuals, among persons invested
with any power, or with the exercise of any jurisdiction, without
whom any number of the others cannot proceed to execute the power
given by the commission. The word occurs in our statutes, and com

missions both of the peace and others, but particularly in commis
sions to Justices of the Peace; and a Justice of the Quorum is so

called, from the words in the commission, Quorum A. B. unum esse

�uolumus: As where a commission is directed to five persons, ofwhom
A. B. and C. D. to be two: In this case A. B. and C. B.are said to be
of the Quorum, and the rest cannot proceed without them. See title
Justices of the Peace II.

Quorum Nomina. In the reign of Hen. VI. the King's Collectors,
and other Accountants, were much perplexed in passing their ac
counts, by new extorted fees, and forced to procure a then late-in
vented writ of Quorum Nomina, for the allowing and suing out their
quietus at their own charge, without allowance of the King. Chron.
Angl.
QUOT, One twentieth part of the moveable estate of a person dy

ing in Scotland, anciently due to the Bishop of the diocese where he
resided. This is prohibited by the Scotch act 1701. c. 14.

QUOTA, A tax to be levied in an equal manner.

QUO WARRANTO.

A Writ which lies against any person, or Corporation, that usurps
any franchise or liberty against the King, without good title; and is
brought against the usurpers, to shew by what right and title they
hold or claim such franchise or liberty: It also lies for misuser or

nonuser of privileges granted; and by Bracton, it may be brought
against one who intrudes himself as heir into land, isfc Old Nat. Br.
149.
A Writ of Quo Warranto is in the nature of a Writ of Right for

the King, against him who claims or usurps any office, franchise, or
liberty, to inquire by what authority he supports his claim, in order to
determine the right. Finch. L. 322: 2 Inst. 282. It lies also in case of
nonuser or long neglect of a franchise, ormisuser or abuse of it; being
a writ commanding the defendant to shew by what Warrant he exer

cises such a franchise, having never had any grant of it, or having
forfeited it by neglect or abuse. This was originally returnable before
the King's Justices at Westminster; but afterwards only before the
Justices in Eyre, by virtue of the statutes of Quo Warranto, 6 Ed. 1:

18 Ed. 1. stat. 2: but since those Justices have given place to the
King's temporary commissioners of Assize, the Judges on the seve

ral circuits, this branch ofthe statutes hath lost its effect; and writs
of Quo Warranto (if brought at all) must now be prosecuted and de
termined before the King's Justices at Westminster. See 2 Comm. c.

17; and Kydd's La%v of Corporations, ii. c. 4. � 3.

The judgment on a writ of Quo Warranto (being in the nature of



QUO WARRANTO. 373

a writ of right) is final and conclusive even against the Crown. 1 Sid.
86: 2 Show. 47: 12 Mod. 225: Ktl. 139. This, together with the length
of its process, probably occasioned that disuse into which it is now-

fallen; and introduced a more modern method of prosecution, by in
formation filed in the Court of King's Bench by the Attorney General,
in the nature of a writ Quo Warranto; wherein the process is spee
dier, and the judgment not quite so decisive. This is properly a cri
minal method of prosecution, as well to punish the usurper by a fine
for the usurpation of the franchise, as to oust him, or seize it for the
Crown: but hath long been applied to the mere purposes of trying
the civil right, seizing the franchise, or ousting the wrongful posses
sor; the fine being nominal only. 2 Comm. c. 17.
This proceeding is now applied to the decision of corporation dis

putes between party and party, without any intervention of the pre
rogative, by virtue ofthe stat. 9 Ann. c. 20. which permits an infor
mation in nature of a Quo Warranto to be brought, with leave of the
Court, at the relation of any person desiring to prosecute the same,

(who is then styled the Relator,*) against any person usurping, intrud
ing into, or unlawfully holding any franchise or office in any city, bo

rough, or town corporate; provides for its speedy determination; and
directs that, if the defendant be convicted, judgment of ouster (as well
as a fine) may be given against him, and that the relator shall pay or

receive costs according to the event of the suit.
The Form of this Information is thus:
" A. B. Attorney-General of the Lord the Ki?ig, who sues for the

Lord the King in this behalf, comes here into the Court of our said Lord
the King, before the King himself, at Westminster, cm .. i?i this
same term; andfor the said Lord the King gives the Court here to un

derstand and be informed, that for the space of now lastpast-.
and more, have used, and still do use, without any warrant or royal
grant, the following liberties and franchises, to wit, : Ofall
which liberties, privileges, and franchises aforesaid, the said , dur

ing all the time aforesaid, have usurped, and still do usurp, upion the
said Lord the King, to the great damage and prejudice ofhis royal pre
rogative: Whereupon the said Attorney ofthe said Lord the King, for
the said Lord the King, pray s the advice ofthe Court in the premises,
and due process ofLaw against the said in this behalf to be made,
to answer to the said Lord the King, by what warrant he claims to

have, use, and enjoy the liberties, privileges, andfranchises aforesaid."
This is the form, whether the information be brought for an usur

pation without any original title, or for a subsequent forfeiture, where
the original title is not disputed. See Co Ent. 527�564.
An information in the nature of a Quo Warranto, lies for acting as

a trustee, under an act of Parliament without due appointment. 1

Strange 299. Against one for usurping the office of Steward of a

Court-Leet. Ibid. 621. For erecting a new office. 2 Strange 836. For
the office of Constable, Ibid. 1213. For a Ferry. Ibid. 1161. But not
for erecting a warren. 1 Strange 637. Nor for the office of Church
warden. Ibid. 1196.
The process usually awarded on the roll against individuals, whe

ther claiming to act as a Corporation, or claiming any other franchise,
is a venire facias, sometimes with a clause of non omittas, and some

times without.�The entry, immediately after the conclusion of the
information, is thus, " Whereupon the Sheriff is commanded, that hp
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cause to come;" or, " that he omit not, life, but that he cause to come,
isfc. to answer," isfc.
If the defendants do not appear at the day, the next process award

ed is a distringas. Against a Corporation, not prosecuted lor acting
as a Corporation, but for usurping other liberties, the first process
awarded is a distringas, and the entry on the roll in this form: " Where
upon it is agreed, that the aforesaid Mayor and Commonalty, and Ci
tizens of be distrained by all their lands, See. so that, Sec. to an

swer to our Lord the King in the premises; and the Sheriff is command

ed, that he distrain them in form aforesaid, so that, Sec. at such a day."
Co. lint. 5 36. a.

Though a venire facias and distringas are the process usually
awarded on the roll, yet it seems that against individuals who cannot
be personally served with the venire, process of outlawry lies. See
Cro. Jac. 528. 531.
When the defendant appears, he may either disclaim or plead as to

all the franchises mentioned in the information; or he may plead as

to part, and disclaim as to part.
If he disclaim as to all, the entry is in this form:
" The said , protesting that the information aforesaid is not

sufficient in Taw, and that he is not under any necessity by the Law of
the land to answer thereto, for plea nevertheless, saith, that he never

used the aforesaid liberties, privileges, and franchises, nor any of them,
norin the same, oranyof them, ever usurped upon the said Lord the King,
in manner andform as by the said information is supposed, but the same,
and every of them, disclaims and disavows; whereupon he prays judg-
ment, and that he may be dismissed by the Court." Co. Ent. 527. b.
If he plead as to part, and disclaim as to part, the entry of the dis

claimer, after the plea, is in this form:
" And as to the residue of the liberties, privileges, and francliises in

the said information above specified, upon the said Lord the king sup
posed to be usurped by the said , the said says that he

never used, nor does he now use the residue," &c. Co. Ent. 529, b.
Where the defendant pleads, the entry is in this form:
" The said ,

as to the aforesaid liberty, &c. of- , says,
isfc . Here he sets out his title to the particular franchise; and
so of every other claimed by a distinct title, and concludes his plea as

to each, in this manner: And by this warrant the said has

used, during all the time aforesaid, in the said information mentioned,
and still uses the liberties , privileges, andfranchises of as he well

might and stillmay: Without this that the said has usurped,
or now does usurp the said liberties, Sec. on the said Lord the King, in
manner and form as by the information aforesaid, for the said the Lord

the King is above supposed: All which the said is ready to verify,
as the Court, Sec. Whereupon he prays judgment, and that all and sin

gular the liberties, Sec. above by him, as aforesaid claimed, may be allowed

and adjudged to him, and that he may thereupon be dismissed from this

Court." See Co. Ent.
i The Attorney-General then demurs or replies, and the subsequent
proceedings are in the same manner as in civil actions.
In a Quo Warranto to shew by what authority a person claimed to

have a Court-Leel, and alleging farther, quod usurpavit libertatem sine

aliqud concessione, Sec. defendant pleaded JVon usurpavit; and it was

objected that this was no good plea, for the answer to Quo Warranto
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is either to claim or disclaim; but the better opinion was, that by this
plea defendant had answered the usurpation, though it did not shew
by what title he claimed. Godb. 9 1 .

In Quo Warranto for using a fair and market, and taking toll, issue
was taken, whether they had toll by prescription, or not; and it was
found they had; it was moved in arrest of judgment, that here was a

discontinuance, because there was no issue as to the other liberties
claimed: But it was held, they were too soon to make this objection,
and that there can be no discontinuance against the King before judg
ment; for, by virtue of his prerogative, the Attorney-General may
proceed to take issue on the rest, or may enter a nolle prosequi; but
if he will not proceed, the Court may make a rule on him ad repli-
eandum, and then there may be a special entry made of it. Hardres
504.
The judgment seems to be the same, and subject to the same va

rieties as on the writ of Quo Warranto.
If it be given in favour of the defendant, the entry is in this form:

" It is considered, that the liberties, 8tc. be allowed to the said ,"�

or thus: " The said may use, have, and enjoy all the said, Wz.and
that the said as to the said premises may be dismissed from this
Court: Saving always the right of the said Lord the King, if hereaf
ter," &c.
This salvo jure for the King, says Coke, serveth for any other title

than that which was adjudged; and therefore William de Penrugge,
the King's Attorney for prosecuting a Quo Warranto against the Ab
bot of Eischamp for franchises within the manor of Steyning, sine prce-
ceflto, was committed to gaol. 1 Inst. 282.
On disclaimer, by the defendant, the Attorney-General prays,

" That whereas the said , by his plea, has disavowed and dis
claimed all and singular the liberties, &c. above specified, judgment may
be given for the King; and that the said , with the said liberties
andfranchises, or any of them, may no way intermeddle, but may hereaf
ter be altogether excluded from the same;" and judgment is accord
ingly given in that form. Co. Knt. 27, b.
With respect to the form of the judgment for the King, when it is

given on the defendant's pleading, there has been much difficulty and
dispute.
In the Year-book of the 15 Ed. 4. this rule is laid down, "That where

it clearly appears to the Court, that a liberty is usurped by wrong, and
exercised on no title, either by the King's grant or otherwise, judg
ment only of ouster shall be entered: But that where it appears, that
the King or his ancestors have once granted a liberty, and the liberty
is forfeited by misuser or nonuser, the judgment shall be, that it be
seized into tbe King's hands." And the reason given for the distinc
tion is, that where the liberty or franchise has been usurped, the King
cannot have that which never legally existed; but, in cases of an
abuser or nonuser of a franchise once lawfully granted, the King re

sumes that which originally flowed from his bounty; and this course

in the latter case, it has been said, is most beneficial for the Subject,
who though by forfeiture, mispleading, or default, he may lose his

liberty, may have recourse to the King's mercy for restitution. See
15 E. 4. 7, b: Sawyer's Arg. Quo Warranto 17: 5 Term. Rep 551.
From this it would seem, that the only cases in which judgment of

ouster only ought to be given is, where there is no colour of title in
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the defendant; or where a franchise is claimed by prescription, but it
is such, that by Law it cannot be so claimed; or where it is not such
a franchise as may subsist in the hands of the Crown. See 3 Comm. c.
17. cites Cro. Jac. 259: 1 Show. 280.
So if a man claim to hold a Court-Baron in virtue of a manor held

by copy of another manor; there, judgment of ouster only shall be
given, because a copyholder, being only tenant at will, cannot hold a

Court-Baron to have forfeitures, and hold pleas in a writ of right. Cro.
Jac. 259.
But where there is a colour of title, but the pleading of the defend

ant is defective, there is only judgment of seisure, and not of ouster.
See 9 Co. 24, a: Co. Ent. 43, a: Sawyer's Arg. 17.
Where grants appear, but either the parties are not capable of

taking, or their liberty or privilege granted is not allowable by Law,
the course has been to enter a mixt judgment both of seizure and
ouster. Sawyer's Arg. 17: Co. Ent. 537. 539, a: Palm. 1. 2 Pol. Reji.
113.
In addition to the judgment of seisure or of ouster, or of seisure

and ouster, except only in the case of ouster on disclaimer, there is
also judgment, that the defendants be taken to make fine to the King
for the usurpation. And in this respect, it seems the judgmentinthe
information, differs from that in the writ, of Quo Warranto; for in the
latter, it is apprehended, there could be no judgment of cajdas pro
fine: The defendant was in the nature of a plaintiff; he made his
claim; if he failed in making it good, the judgment was not capias
jiro fine, but quod sit in misericordia. Rasl. Ent. 540. a. pi. 1.

Upon Quo Warranto, when liberties are seized quousque, &c. and

they are not replevied, the course is, that judgment final be given,
nisi the defendants plead within such a time. Comberbach 18, 19.

Wherever judgment is given for the King on a Quo Warranto, for
liberties usurped, the judgment is Quod extinguantur, and that the

usurpers liber tates, isfc. nullatenus intromittant ; and in such case the
writ must be brought against particular persons: But where the Quo
Warranto is for a liberty claimed by a Corporation, there it is to be

brought against the body politic; and the liberties may be seized, but
the Corporation still subsists, and is not dissolved without cause of
forfeiture. 4 Mod. 52. 58.
A judgment of seisure cannot be proper where a thing is dissolv

ed: And the judgment in the Quo Warranto against the city oi Lon
don, seems contradictory, for the first part of it is, quod libertates isf

franchisie capiantur isf seisantur in manus Regis; and the latter part of
it is, quod capiantur ad satisfaeiend' Domino Regi de fine suopro usur-

jiatione libertat', Sec. And the Corporation was not thereby dissolved,
for it implied that they were not extinguished. 4 Mod. 52. 58. See
title London; and under that title particularly as to the abuses of the
Information by Quo Warranto.
After judgment, the regular course is to issue a writ of seisure to

the Sheriff, which after reciting the proceedings in the Quo War

ranto, commands him to seize the liberties into the King's hands.
But this writ in point of fact, has not always issued. See Co. Ent.

539, b.
Where several franchises are granted by the same charter, and

one is subordinate and inseparably incident to the other, the forfeiture
of the principal is the forfeiture of the subordinate and incident; but
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when the franchises are independent, and the one may stand without
the other, the forfeiture of the one is not the forfeiture of the other.
Farm. 82.
Where a Quo Warranto, or an information in the nature of it, is

brought for several franchises, it is as several writs or several infor
mations, to which there may be several pleas and several judgments;
because the defendant may claim one franchise by one title, and ano

ther by another. Palm. 7, 8.
It has been adjudged, that the stat. 4 if 5 W. if M. c. 18. by

which informations in the Crown-Office are not to be sued without
express orders in open Court, ifc. being a remedial Law, extends to

informations in the nature of a Quo Warranto, which always suppose
the usurpation of some franchise. See Kydd's Law of Corporations,
ii. 410, ifc. 415, iff.; and this Dictionary, title Information I. IV.
This statute, and the stat. 9 Ann. c. 20. leave the power of the

Attorney-General with respect to filing informations, whether in the
nature of Quo Warranto, or not, exactly as it was at Common Law;
for stat. 4 if 5 W. if M. c. 18. expressly provides, that it shall not be
eonstrued to extend to any other information than such as shall be
exhibited in the name of their Majesties' Coroner or Attorney in
the Court of King's Bench for the time being, commonly called the
Master of the Crown-Office: And stat. 9 Ann. c. 20. only introduces
some provisions with respect to informations in cases within the

meaning of it, filed in the name ofthe latter officer. In point of fact
there are several Records in the Crown-Office, of informations in
the nature of Quo Warranto, filed in the name of the Attorney-
General, in the intermediate time between the two statutes, and
since the passing of the last, as well in cases within the meaning of
the last, as in other cases. 2 Kydd's Corf. 415, ifc.
The distinction between the power of the Attorney-General and

the Master ofthe Crown-Office, seems to be this; that the power of
the latter is confined to cases which concern the Public Government;
whereas that of the former extends, also, to cases which only con

cern the private rights ofthe Crown. 2 Ld. Raym. 1409: Hardw. 261:
Stra. 637: 3 Burr. 1814. 1817. See 2 Kydd's Corf. 417, ifc
The stat. 9 Ami. c 20. gives full costs, on verdict or judgment, to

the successful party, whether relator or defendant; but it is only in
case of verdict or judgment that, under this statute, the defendant
can have costs for a groundless prosecution; but it has been decided,
that, if the prosecutor do not, at his own costs, procure the informa
tion to be tried within a year after issue joined, the defendant is enti
tled to the benefit of the recognizance under the statute of William
and Mary. See further, title Information I.
What cases are within the meaning of the statute has been the

subject of some controversy, as the successful party is entitled to his
costs only in such cases.

The words of the statute are, the " offices of Mayors, Bailiffs,
Portreeves, and other offices within cides, towns-corporate, bo

roughs, and places:" one question has been, whether these words

express only corporation-officers, or whether they extend to officers
in boroughs and other places not corporate. And it seems on the
whole decided, that the word places in the act only extends to offices
in places of the same kind with those before enumerated.
It has likewise been urged, that there is a material difference be-
Vol. V. 3 B
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tween the case of a person who is compellable to take upon himself
a burdensome office, which he could not refuse without being liable
to an indictment, and that of a person who voluntarily undertakes
an office from which he expects personal importance or some other
advantage; and that it is unreasonable that a person, supposed to be
elected into an office ofthe first description, should be liable to pay the
costs of a prosecution for ousting him, on account of some defect in
his election. 5 Term Refi. 375.
Such information will lie for the office of Bailiff of a Court-Leet,

being a principal officer, having a power to summon and select the
Jury. 2 East's Refi. 308.
The cases in which informations in the nature of Quo Warranto

are granted under this act are, where a man exercises a corporate
franchise, or acts as a corporate officer, without having been duly
elected and sworn or admitted, and where the office of a corporate
officer becomes void by something subsequent, as a motion, ifc.
Kydd's Corf. 424.
As this statute, 9 Ann. c. 20, extends only, as regards costs, to

cases where the title of a person to be a corporate officer, as mayor,
bailiff, or freeman, is in question; an information to try the right of
holding a Court, is therefore not within it; but stands upon the
Common Law only: and, being a prosecution in the name of the King,
no costs are given. 1 Burr. 402.
To subject a man to an information in nature of a Quo Warranto,

it is necessary that there should be not only a claim, but an user of
the franchise See Sayer 245: 5 Term Refi. 85.
Where the only act done by the party, against whom an application

is made for leave to file an information in the nature of Quo Warran

to, is voting in an election for Members of Parliament, under any
claim of right, the Court will refuse it; on the ground that an inquiry
into the right of voting belongs, more properly to the House of
Commons. 1 Stra. 547.
But an information, in the nature of Quo Warranto, will lie against

a person claiming to have a right of voting, by virtue of a burgage
tenement. 3 Term Reft. 599, n.
The Court of King's Bench, having a discretionary power of

granting informations in the nature of Quo Warranto, had long ago
established a general rule to guide their discretion, as to the time
for applications of this nature, viz. not to allow in any case such
information against a person who had been twenty years in the pos
session of his franchise; but having reason to consider this time as

too extensive, they by degrees restrained it, by analogy to the Sta-
tuteof Limitations; and resolved not to allow such information against
any person who had been six years in possession. See 4 Burr. 1962.

2022. 2120. 2523: Cotvfi. 75: ! Term Refi. 1. 4: 2 Term Refi. 767: 4

Term Refi. 282. 4. And at length the Legislature confirmed this regu
lation, and extended it to informations filed by the Attorney-General.
By slat. 32 Geo. 3. c. 58. it is enacted, that to any information in the
nature of Quo Warranto, for the exercise of any corporate office of fran
chise, the defendant may plead that he has been in possession of, or has
executed the office for six years or more. And it is by the same act

nrovided, that no defendant shall be affected by any defect in the title
of the person, from whom he derives his right and title, if that person
has been in the undisturbed exercise of his office, or franchise, six

years previous to the filing of the information.
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This latter provision must be considered as applying only .o cases,
where issue is taken on the title of the person through whom the
defendant claims; for no inquiry can be made into such title, where
no issue has been taken upon it. Kyd. Corfi. ii. 444; and see Id. 435,
isfc.
To obtain leave to file an information, the party applying must

lay a proper case before the Court, verified by affidavit; on which
the Court will grant a rule on the defendant to shew cause. It was

formerly, indeed so much the practice of the Court to grant Quo War
ranto informations, as of course, that it was held prudent never to

shew cause against the rule; for fear of disclosing the grounds on

Which the defendant rested his defence. But since these matters have
come more under consideration, it is no longer a matter of course;
and the Court have, on several occasions, declared, that it was the in
tention of the Legislature, that they should exercise a sound discre
tion, according to the particular circumstances of the respective cases

that came before them; and should not, without good reason, disturb
the quiet of any corporation. See 1 Term Refi. 2: 4 Burr. 1964. 2022.
Where the right, or the fact on which the right depends, is dis

puted; that is a sufficient reason for granting an information, if the
application be made within the proper time. So where the right de
pends on a point of new or doubtful law. See 3 Burr. 1485: Coivfi. 58:
Doug. 397. (382.)
The conduct ofthe parties, on whose behalf the application is made,

will weigh much with the Court, in some instances, in granting or

refusing an information. See 4 Burr. 1963. 2024. 2120: 3 Term Refi.
300. 573: Coivfi. 75: 4 Term Refi. 223.
It is no reason for refusing an information, that informations for

merly granted, for the same cause, have been abandoned; as that may-
have been by collusion. But it is a good reason, that the prosecutor
stands exactly in the same circumstance with the defendant. 2 Term
Refi. 770, 1. and see 1 Bast's Refi. 36.
In cases where there has been a long acquiescence, and where the

objection, if it prevailed, might tend to dissolve the Corporation, the
Court may refuse the application. Coivfi. 59. But though a great num
ber of derivative titles may be affected, by judgment of ouster against
the defendant, yet, if it be confessed that elections may still be made,
the Court will not refuse it on that ground alone. 2 Term Refi. 767.
and see 3 East's Refi. 213.
Where the application is made in the names of persons uncon

nected with the Corporation, that will in general be a strong reason

for refusing it. 1 Term Refi. 23. isf 1 East's Refi. 46, n. But where
the objection to the defendant's title is, that he had not received the
sacrament within a year before his election, an information will be
granted on the application of a stranger; because such an omission is
against a general law, which affects all the Corporations in the king
dom. 3 Term Refi. 574, n.
It was formerly a subject of much discussion, whether a new trial

could be granted in a Quo Warranto information, when the verdict
was in favour of the defendant. This depended chiefly on the ques
tion, whether such an information was a criminal prosecution; but
since it has been held that it is merely a civil proceeding, there is no

doubt but that a new trial may be granted, where a verdict has been
given in favour of the defendant, as well as where it has been given in
favour of the Crown. 2 Term Refi. 484.
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ACHETUM, from the Fr. racheter, i. e. redimere.] The compen
sation or redemption of a thief. 1 Stat. Rob. K. Scot. c. 9.

RACK, An engine to extort confession from delinquents, but ut
terly unknown to the Law of England. See title Mute.
RACK RENT, The full yearly value of the land let by lease, pay-

able by tenant for life or years, ifc. Wood's Inst. 185. See title Rent.
RACK-VINTAGE, A second Vintage; or voyage made by our

merchants for racked wines, i. e. wines drawn from the lees. See stat.
aneiq. 32 H. 8. c. 14.

RAGEMAN, A statute attributed to the fourth year of K. Ed. I.
Ss so lermed; whereby Justices were assigned by the King and his
Council, to hearano determine all complaints of injuriesdone through
out the realm, within the live years next before Michaelmas, in the
fourth year of his reign.
Rageman seems a corruption of the word Regimen, a Rule, Form,

or Precedent. Blank Charters are termed Raggemans. Rot. Pari, 1
Hen. 4. nu. 69, 93.
RAGLOK1A. Aword mentioned in the charter of Edw. III.where

by he created bis eldest son Edward Prince of Wales, in Parliament
at Westminster, the seventeenth year of his reign, recited by Seidell
in his Tvles of Honour, 597. Cumforeslis, fiarcis, chaseis, bos-
cis, warrt niis, hundredis, comitis, Ragloriis, ringeldiis, wodewwdis,
constabulariis, ballivis, &c. Davis in his Dictionary says, that rhaglaiv
among the Welsh signifies seneschallus, surrogatus, propositus.

RAGLORIES, A steward. Seld. Tit. ofHonour, 597 .

RAGMAN's ROLL; Rectius, Ragimund's Roll: so called from
one Ragimund, a legate in Scotland, who, calling before him all the
beneficial clergymen in that kingdom, caused them on oath to give
in the true value of their benefices; according to which they were af
terwards taxed by the Court of Rome; and this Roll, among other re
cords being taken from the Scots by Edward I. was re-delivered to

them in the beginning of the reign of Edward III.
Sir Richard Baker saith, that Ed. 111. surrendered, by charter, all

his right of sovereignty to the kingdom of Scotland, and restored di
vers instruments of their former homages and fealties, with the fa
mous evidence called Ragman's Roll.
Sir David Dalrymjde calls this Ragimont's Roll, and says the name

of the legate was Benemundus de Vica, vulgarly called Bagimont. An
nals of Scotland, anno 1275.

RAN, Sax.] Aperta rapina, open or public theft. Lamb. Archai:
125: Ll. Cannti, c. 58: Hoveden.
The term, all that a man can rap and ran,, or still more corruptly

rap and rend, is by some derived hence; rap from rafiio to take by
force.
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RANGE, from Fr. ranger, to order, dispose of.] It is used in the
Forest Laivs, both as a verb, as, to range; and a substantive, as, tomake
range. Charta de Foresta, c. 6.

RANGER, A sworn officer of the Forest, of which there are

twelve. Charta de Foresta. His Authority is in part described by his
oath set by Manwood, part J. c. 50: but more particularly part 2. ca/).
20. num. 15, 16, 17. His office chiefly consists in three points, to walk
daily through his charge, to see, hear, and inquire of trespasses in his
bailiwick; to drive the beasts of the forest, both of venary and chase,
out of the deafforested into the forestedjlands: and to present all tres
passes of the forest at the next Court holden for the forest. See title
Forest.
This Ranger is made by the King's letters patent, and hath a fee

paid yearly out of the Exchequer, and certain fee deer. Rangeator
Foresta de Whitllewood. Pat. 14 R. 2. nu. 3.

RANSOM, Fr. Rancon, Redemfitio7\ Is properly the sum paid for
redeeming a captive or prisoner of war; and sometimes taken in our

Law for a sum of money paid for pardoning some great offence, and
setting the offender at liberty who was under imprisonment. See
Stats. 1 H. 4. c. 7: \\ Ft. 6. e. \ \.

Fine and ransom go together, and some writers tell us, that they
are the same; but others say, that the offender ought to be first im
prisoned, and then redelivered or ransomed in consideration of a fine.
Co. Litt. 127: Dalt. 203.
Ransom differs from amercement, being a redemption of a corpo

ral punishment due to any crime. Lamb. Eiren. 556. See title Fines

for Offences.
A ship was taken by the French; the master (having a share in her)

ransomed her for 1800/. and was taken to France as an hostage for
this money. The Ransom-money must be raised out of the profits,
notwithstanding any former mortgage of the ship; for if there was a

precedent mortgage, what would become of that security, if the ship
had not been redeemed? After the ship was redeemed, she performed
her intended voyage, and the freight-money received after redemp
tion was the first profits arising, and out of them the Ransom money
is to be satisfied; the insurers always pay a part of the ransom mo

ney. 2 Eq. Abr. 690. See further title Insurance II. 2.
RANKING or CREDITORS: The Scotch Term for the arrange

ment of the property of a debtor according to the claims of the cre

ditors in consequence of the nature of their respective securities. See
titles Bankrupt; Executor; Mortgage, isfc. for similar arrangements
in the English Law.
RAPE, Raftus vel Rapaf\ A division of a County, similar to that

of a hundred; but oftentimes containing in it more hundreds than
one.

Sussex is divided into six Rapes only, viz. Chichester, Arundel,
Bramber, Lewes, Pevensey, and Hastings; every of which, besides
hundreds, hath a castle, river, and forest belonging to it. Camd. Bri-
tann. 225. 229. These Rapes are incident to the County of Sussex; as
Lathes are to Kent, and Wapentakes to Yorkshire, isfc.
These Rapes and Lathes are considered by Blackstone as an inter

mediate division between the Shire and the Hundreds; each of them
containing about three or four hundreds a piece. These bad formerly
their Rape-reeves and Lathe-reeves, acting in subordination to the
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Shire-reeve (Sheriff): Where a county is divided into three of these
intermediate jurisdictions, they are called Trithings, which were an

tiently governed by a Trithing-reeve. These Trithings still subsist in
the large county of York, where, by an easy corruption, they are de
nominated Ridings; the North, East, and West Riding. 1 Comm. In-
trod. � 4. p. 116. See the several titles.
Rape of the Forest, Rafitus Foresta.'] Trespass committed in

the Forest by violence; it is reckoned among those crimes whose
cognizance belonged only to the King. Leg. Hen. 1. c. 10. See title
Forest.
Rape of Women, Rafitus, from rafiio.] An unlawful and carnal

knowledge of a woman, by force, and against her will: a ravishment
of the body, and violent deflowering her; which is Felony by the Com
mon and Statute Law. Co. Litt. 190. The word Rafiuit (ravished) is
so appropriated by Law to this offence, that it cannot be expressed by
any other; even the words Carnalitcr Cognovit, isfc. without it, will not
be sufficient. Co. Litt. 124. 2 Inst. 180.

Rape was punished by the Saxon laws, particularly those of King
Athelstan, with death, Bracton, I. 3. c. 28. But this was afterwards
thought too hard; and in its stead another severe, but not capital pu
nishment, was inflicted by William the Conqueror, viz. castration and
loss of eyes; which continued till after Bracton wrote, in the reign of
Henry the Third. Ll. Guil. Cong. c. 19.
But, in order to prevent malicious accusations, it was then the

Law, (and, it seems, still continues to be so in appeals of Rape,) that
the woman should immediately after " dum recens fuerit malefcium,"
go to the next town, and there make discovery to some credible per
sons of the injury she has suffered: and afterwards should acquaint
the High Constable of the hundred, the Coroners, and the Sheriff
with the outrage. Glanv. I. 14. c. 6: Bract. I. 3. c. 28. See 1 Hale P. C.
632. Afterwards, by statute Westm. c. 13. the time of limitation was

extended to forty days. At present there is no time of limitation fixed;
for as it is usually now punished by indictment at the suit of the King,
the maxim of Law takes place, that nullum tempus occurrit Regi: but
the Jury will rarely give credit to a stale complaint. During the for
mer period also it was held for Law, that the woman (by consent of
the Judge and her parents) might redeem the offender from the ex

ecution of his sentence, by accepting him for her husband; if he also
was willing to agree to the Exchange, not otherwise. Glanv. I. 14.

c. 6: Bract. I. 3. c. 28.�But this is now not held for Law; and it is

said, that the election of the woman is taken away by virtue of stat.
Westm. 2. making the Rape felony, although she consent afterwards.
See post.
By stat. Westm. \.3Ed. I.e. 1 3. the punishment of Rape was much

mitigated: the offence itself, of ravishing a damsel within age, (that is,
under twelve years old,) either with her consent or without, or of

any other woman against her will, being reduced to a trespass, if not
prosecuted by appeal within forty days, and subjecting the offender

only to two years imprisonment, and a fine at the King's will. But,
this lenity being productive of the most terrible consequences, it was
soon found necessary to make the offence of forcible Rape felony,
which was accordingly done by stat. Westm. 2. 13 Ld. 3. c. 34. And

by stat. 18 Eliz. c. 7. it is made Felony without benefit of Clergy: as
is also the abominable wickedness of carnally knowing and abusing
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any woman child under the age often years; in which case the con

sent or non-consent is immaterial, as by reason of her tender years
she is incapable of judgment and discretion.
Before this statute it was a question, whether a Rape could be com

mitted on the body of a child of the age of six or seven years; and a

person being indicted for the Rape of a girl of seven years old, al
though he was found guilty, the Court doubted, whether a child of
that age could be ravished; and it was said, if she had been nine
years old she might, for at that age she my be endowed. Dyer 304.
Hale is indeed of opinion, that such profligate actions committed on

an infant under the age of twelve years, the age of female discretion
by the Common Law, either with or without consent, amount to Rape
and Felony; as well since as before the statute of Queen Elizabeth, 1
Hal. P. C. 631.
That Law, however, has in general been held only to extend to in

fants under ten; though it should seem that damsels between ten and
twelve are still under the protection of the stat. Westm. 1. the Law
with respect to their seduction not having been altered by either of
the subsequent statutes. 4 Comm. c. 15.
A male infant, under the age of fourteen years, is presumed by Law

incapable to commit a Rape, and therefore, it seems, cannot be found
guilty of it. For though in other felonies malitia supplet cetatem, yet,
as to this particular species of felony, the Law supposes an imbecility
of body as well as mind. 1 Hal. P. C. 631.
It is no excuse or mitigation of the crime, that the woman at last

yielded to the violence, and consented either after the fact or before,
if such consent was forced by fear of death or duress; or that she was

a common strumpet, for she is still under the protection of the Law,
and may be forced: but it was antiently held to be no Rape to force a

man's own concubine; and it is said by some to be evidence of a wo
man's consent, that she was a common whore. 1 Hawk. P. C. c. 41. �
2: Co. Litt. 123: See 1 Hal. P. C. 629.
Also, formerly, it was adjudged not to be a Rape to force a woman.,

who conceived at the time; because it was imagined, that if she had
not consented, she could not have conceived: though this opinion hath
been since questioned, by reason the previous violence is no way ex

tenuated by such a subsequent consent: and if it were necessary to

shew the woman did not conceive, to make the crime, the offender
could not be tried till such time as it might appear whether she did
or not. 2 Inst. 190: 1 Hawk. P. C. c. 41 . � 2.
As to the material facts requisite to be given in evidence and prov

ed upon an indictment of Rape, they are of such a nature, that though
necessary to be known and settled, for the conviction of the guilty and

preservation of the innocent, and therefore are to be found in such
criminal treatises as discourse of these matters in detad, yet they are

highly improper to be publicly discussed, except only in a Court of
Justice. The following remarks, with regard to the competency and

credibility of the witnesses, may- salvo fiudorc, be considered.
And, first, the party ravished may give evidence upon oath, and is,

in Law a competent witness; but the credibility of her testimony, and
how far forth she is to be believed, must be left to the Jury upon the
circumstances of fact that concur in that testimony. For instance, if
the witness be of good fame; if she presently discovered the offence,
and made search for the offender; if the party accused fled for it; these
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and the like are concurring circumstances, which give greater pro
bability to her evidence But, on the other side, if she be of evil fame,
and stand unsupported by others; if she concealed the injury for any
considerable time after she had opportunity to complain; if the place
where the fact was alleged to be committed, was where it was possi
ble she might have been heard, and she made no outcry; these and
the like circumstances carry a strong, but not conclusive, presump
tion that her testimony is false or feigned. 1 Hal, P. C. 634, 5, 6.
Moreover, if the Rape be charged to be committed on an infant un

der twelve years of age, she may still be a competent witness, if she
hath sense and understanding to know the nature and obligations of
an oath; or even to be sensible of the wickedness of telling a delibe
rate lie. Nay, though she hath not, it is thought by Sir Matthew Hale,
that she ought to be heard without oath, to give the Court information;
and others have held, that what the child told her mother, or other
relations, may be given in evidence; since the nature ofthe case ad
mits frequently of no better proof. But, it is now settled, by a solemn
determination of the twelve Judges, that no hearsay evidence can be
given of the declarations of a child who hath not capacity to be sworn,
nor can such child be examined in Court without oath: and that there
is no determinate age, at which the oath of a child ought either to be
admitted or rejected. Yet, where the evidence of children is admitted,
it is much to be wished, in order to render their evidence credible,
that there should be some concurrent testimony, of time, place, and
circumstances, in order to make out the fact; and that the conviction
should not be grounded singly on the unsupported accusation of an in
fant under years of discretion. There may be therefore, in many cases

of this nature,witnesses who are competent, that is, who may be admit
ted to be heard; and yet, after being heard, may prove not to be cre

dible, or such as the Jury is bound to believe. 4 Comm. c. 15.
Aiders and abettors in committing a Rape, may be indicted as prin

cipal felons, whether men or women. 1 Hawk. P. C. c. 41. � 6. Lord
Auclley was indicted and executed as a principal, for assisting his ser
vant to ravish his own wife, who was admitted a witness against him.
Dalt. 107: 1 St. Trials 265.
Hale observes, that though a Rape is a most detestable crime, it is

an accusation easily made, and hard to be proved, but harder to be
defended by the man accused, although ever so innocent: and he men

tions several instances of Rapes, which at the time were apparently
fully proved, but were afterwards discovered to have been malicious
contrivances. 1 Hale's Plist. P. C. 635, 636. See further, title Affeal
of Rafie.
RAPINE, Pafiina. } To take a thing in private, against the owner's

will, is properly theft; but to take it openly, or by violence, is Rapine.
See title Robbery: And as to Rafiine on the Northern borders, see

titles Mischief; Malicious; Northumberland.
RAPTU HEREDIS, A Writ for taking away an Heir holding in

socage; of which there are two sorts, gne when the Heir is married,
the other when he is not; see Reg. Orig, 163; and this Diet, title
Guardian.

RASE, Raseria.'] Seems to have been a measure of corn now dis
used. Toll shall be taken by the Rase, and not by the heap or cantel.
Ordinance for Bakers, Id'c. c. 4.

RASURE of a Deed, so as to alter it in a material part, without
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consent of the party bound by it, &c. will make the same void; and if
it be rased in the date, after delivery, it is said it goes through the
whole. 5 Refi. 23. 1 19.

Rasure, 8cc. is most suspicious, when it is in a Deed-poll, that there
is but one part of the Deed, and it makes to the advantage of him to
whom made. And where a Deed, by Rasure, addition, or alteration,
becomes no Deed, the defendant may plead non est factum. 5 Refi.
23. 119. See titles Deed; Pleading.
RATE, A valuation of every man's estate; or the appointing and

setting down how much every one shall pay, or be charged with, to
any tax.

RATE-TITHE, Is when any sheep or other cattle are kept in a

parish for less time than a year, the owner must pay Tithe for them
firo Rata, according to the custom of the place. P. .JV. B, 51. See
title Tithes.

RATIFICATION, Ratificado.'] A ratifying or confirming: it is
particularly used for the confirmation of a Clerk in a prebend, &c.
formerly conferred on him by the Bishop, where the right of patron
age is doubted, or supposed to be in the King. Reg. Orig. 304.
RATIHABITIO, Confirmation, agreement, consent. See 18 Vin.

Abr. 156.

RATIO, An account; as reddere rationem, to give an account, and
so it is frequently used. According to some it is a cause, or giving
judgment therein; and fionere ad rationem, is to cite one to appear in
judgment. Wals. 88.
RATIONABILI BUS DIVISIS, A Writ which lies where two

lords, in divers towns, have seigniories joining together, for him who
findeth his waste by little and little to have been encroached on,
against the other who hath encroached, thereby to rectify their
bounds; in which respect Fitzherbert calls it in its own nature a writ
of Right. The Old JVat. Brev. says, that this is a kind of

'

Justicies,
and may be removed by a fione out of the county to the Common
Bench. See the form and use in P. JV. B. 128: and Reg. Orig. 157:
and this Dictionary, title Perambulation.
RATIONABILE ESTOVERIUM, Alimony was heretofore so

called. See Magna Carta, and this Diet, title Baron and Feme XI.
Rationabili parte, A Writ of Right for Lands, &c. See Right,

Writ of; Recto de Rationabili Parte.
Rationabili parte Bonorum, A Writ which lay for a wife, after

the death of her husband, against the executors of the husband, de
nying her the third part of his goods after debts and funeral charges
paid. F. JV. B. 222.
It appears by Glanvillc, that by the Common Law of England, the

goods of the deceased (his debts first paid) shall be divided into three
parts; one for the wife, another for his children, and the third to the
executors: and this writ may be brought by the children, as wrell as

the wife. Reg. Orig. 142.

But it seems to be used only where the custom of the county serves
for it; and the writs in the register rehearse the customs of the coun

ties, &c. JVeiv J\rat. Br. 270, 271.
As to children bringing this writ, their marriage is no advance

ment, if the father's goods be not given in his lifetime; but where a

child is advanced by the father, this writ will not lie. JVeiu JVat. Br.
270. See this Diet, titles Execzi'orV. 8; Witt: and 18 Vm. Abr, 158-,
Vol. V.

'

'3 C
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RAVISHMENT, Fr. llavissement, i. e. Dire/itio, raptio.} An un
lawful taking away either a woman, or an heir in ward; sometimes it
is used in the same sense with Rape.
Ravishment de Gard, Ravishment of Ward.'] AWrit which lay

for the guardian by knights-service, or in socage, against a person who
took from him the body of his Ward. F. JV. B. 140.

By stat. 12 Car. 2. c. 24. this writ is taken away, as to lands, held
by knights-service, &tc. but not where there is a guardian in socage,
or appointed by will. See title Guardian.
The Mayor and Aldermen and Chamberlain of London, who have

the custody of orphans, if they commit any orphan to another, he shall
have a writ of Ravishment oi Ward against him who taketh the Ward
out of his possession. JVew J\rat. Brev. 317. See titles London; Or
phans.
RAY, Cloth never coloured or dyed. See stats. 17 R. 2. c. 3: 1 1 H.

4. c. 6: 1 R. 3. c. 8.

REAFFORESTED, Is where a forest which had been deaffo
rested is again made forest; as the forest of Dean is by stat. 20 Car.
2. c. 3.

REAL ACTION. See title Action.
Real Right. The right of property, jus in re; the person having

which right may sue for the subject itself. A personal right, jus ad
rem, entitles the party only to an action for performance of the obli
gation.
Real Warrandice, is when infeoffment of one tenement is

given in security of another. Scotch Diet.
REALTY, Is an abstract of real, as distinguished from Personalty.
REASON, Is the very life of Law; and what is contrary to it is

unlawful.
When the Reason of the Law once ceases, the Law itself gene

rally ceases; because Reason is the foundation of all our Laws. Co.
Lilt. 97. 183.
If maxims of Law admit of any difference, those are to be preferred

which carry with them the more perfect and excellent Reason. Ibid.
See 1 Comm. 70.
REASONABLE AID, A duty claimed by the lord ofthe fee, of

his tenants holding by knights-service, to marry his daughter, isfc.
Stat. Westm. 2. c. 24. See title Tenures.
Reasonable Cause. See Consideration.
Reasonable Part; See Rationabili Parte.
REATTACHMENT, Reattachiamentum.] A second Attachment

of him who was formerly attached and dismissed the Court without
day, by the not coming of the Justices, or some such casualty. Broke

Reg. Orig. 35.
A cause discontinued, or put without day, cannot be revived with

out Reattachment or Resummons; which, if they are special, may re
vive the whole proceedings; but, if general, the original record only.
2 Hawk. P. C. c. 27. � 105. And on a Reattachment, the defendant is
to plead de novo, &c. See Day.
REBATE; Discount; The abating what the interest of money

comes to, in consideration of prompt payment. Merch. Diet. See
title Usury. \

REBELLION, Rebellio.] Among the Romans, was where those
who had been formerly overcome in battle, and yielded to their sub-
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jection, made a second resistance: but with us it is generally used for
the taking up of arms traiterously against the King, whether by natu
ral Subjects, or others when once subdued; and the word Rebel is
sometimes applied to him who wilfully breaks a Law: so to a villein
disobeying his lord. See stats. 25 Ed. 3. c. 6: 1 R. 2. c. 6.
There is a difference between Enemies and Rebels: Enemies are

those who are out of the King's allegiance; therefore Subjects of the
King, either in open War, or Rebellion, are not the King's Enemies,
but Traitors. Thus David, Prince of Wales, who levied war against
Edw. I. because he was within the allegiance of the King, had sen

tence pronounced against him as a Traitor and Rebel. Fleta, lib. 1. c.
16. Private persons may arm themselves to suppress Rebels, Ene
mies, isfc. 1 Hawk. P. C c. 63. � 10.
Rebellion is also used for disobedience to the process of Courts of

Law, in Scotland or Ireland.
REBELLIOUS ASSEMBLY; See title Riot.
REBUTTER, from the Fr. bouter, i. e. rejiellere, to put back or

bar.] The answer of a defendant to a plaintiff's surrejoinder. See
title Pleading.
Rebutter is also where a man by deed or fine grants to warranty any

land or hereditament to another; and the person making the warranty,
or his heir, sues him to whom the warranty is made, or his heir or as
signee, for the same thing; if he who is so sued, plead the deed or fine
with warranty, and pray judgment if the plaintiff shall be received to
demand the thing which he ought to warrant to the party, against the
warranty in the deed, isfc. this is called a Rebutter. Terms de Ley.
And if I grant to a tenant to hold without impeachment of waste, and
afterwards implead him for waste done, he may debar me of this ac

tion, by shewing my grant; which is Rebutter. Co. Entr. 284: Co.
Litt. 365.
RECAPTION, Recafitio.] The taking a second distress of one for

merly distrained, during the plea grounded on the former distress:
and it is a writ to recover damages for him whose goods being dis
trained for rent, or service, isfc. are distrained again for the same

cause, pending the plea in the County-court, or before the Justices.
F. JV. B. 71, 72. See stat. antiq. 47 Ed. 3. c. 7.
A Recaption lies where the lord distrains other cattle of the ten

ant than he first distrained, as well as if he had distrained the same

cattle again, if it be for one and the same cause; but anno 19 Ed. III.
issue was taken whether the cattle were other cattle of the plaintiff',
isfc. J\rew JVat. Pr. 161. See title Replevin.
If the lord distrain the cattle of a stranger for the same rent, and

not his cattle who was first distrained; neither the stranger, nor the
party first distrained, shall have the writ of Recaption: And if the
lord distrain for rent or service, and afterwards the lord's bailiff takes
a distress on the same tenant for the same rent or service, pending
the plea: the tenant shall not have a Recaption against the lord, nor
against the bailiff, although the bailiff maketh cognizance in right
of the lord, isfc. for it may be the lord had no notice of that distress,
or the bailiff had no notice of the distress taken by the lord; though
in such case action of trespass lies; and if the lord agree to the dis
tress taken by his servant or bailiff, the tenant may have this writ

against the lord. Aew JVat. Br. 159.
A man is distrained within a liberty, and sues a replevin there by
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plaint or writ, and pending that plaint in the liberty he is distrained
again for the same cause by the person who distrained before; he shall
not on that distress bi ing a writ of Recaption, because the plaint is
not pendent in the County-court before the Sheriff, nor in C. B. before
the Justices: but if the plaint be removed by fione or recordare out of
the liberty before the Justices, then the party distrained may have a

Recaption, ifc. And if a person be convicted before the Sheriff in a

writ of Recaption, he shall not only render damages to the party, but
be amerced for the contempt; and be fined. 39 Ed. 3. See further
title Replevin.
For damagc-feasant, beasts may be distrained as often as they be

found on the land; because every time is for anew trespass and a new-

wrong, and no Recaption lies.
Recaption is also a species of remedy by the mere act of the party

injured. This happens, when any one hath deprived another of his
property in goods or chattels personal, or wrongfully detains one's
wife, child, or servant; in which case the owner of the goods, and the
husband, parent, or master may lawfully claim and retake them,
wherever he happens to find them; so it be not in a riotous manner,
or attended with a breach of the peace. 3 Inst. 134: Hal. Annal. s. 46.
The reason for this is obvious; since it may frequently happen that

the owner may have this only opportunity of doing himself justice:
his goods may be afterwards conveyed away or destroyed; and his wife,
children, or servants, concealed or carried out of his reach, if he had
ho speedier remedy than the ordinary process of Law. If therefore
he can so contrive it as to gain possession of his property again, with
out force or terror, the Law favours, and will justify, his proceeding.
But, as the public peace is a superior consideration to any one man's

private property; and as, if individuals were once allowed to use pri
vate force as a remedy for private injuries, all social justice must

cease, the strong would give law to the weak, and every man would
revert to a state of nature; for these reasons it is provided, that this
natural right of Recaption shall never be exerted, where such exer

tion must occasion strife and bodily contention, or endanger the peace
of society. If, for instance, my horse is taken away, and I find him in
a common, a fair or public inn, I may lawfully seize him to my own

use: but I cannot justify breaking open a private stable, or entering on

the grounds of a third person, to take him, except he be feloniously
stolen; but must have recourse to an action at law. 2 Roll. Rep. 55.

56. 208: 2 Roll. Jbr.- 565, 566; 3 Comm. 4 As to the recovery of sto
len goods on convictions, see title Restitution.

RECEIPT; See Resceit.

All Receipts in writing are subjected to certain stamp-duties, from
"2d. to 2s. by various acts of Parliament.
RECEIVER, Receptor.} Is by us, as with the Civilians, common

ly used in the evil part, for such as receive stolen goods, ifc. The re

ceiving a felon and concealing him and his offence, makes a person
accessary to the felony. 2 Inst. 183. See title Accessary IE 3.

By the Common Law, the receiving of stolen Goods was a

misdemeanor: but by stat. 3 if 4 TV. if M. c. 9. it is enacted, " that
Receivers of stolen goods knowing them to be stolen, shall be deem
ed accessaries after the fact."
But this offence being dependent on the fate of the principal, a Re^

ceiver thus circumstanced could not be tried till after the conviction
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of such principal; so that however strong and conclusive the evidence
might be, the Receiver was still safe, unless the thief could be ap
prehended: and even if apprehended, and put upon his trial, if ac

quitted through any defect of evidence, the Receiver, although he
had actually confessed the crime, and the goods in his possession
could be proved to be stolen, must be acquitted also; and this offence,
even if completely proved, applied only to capital felonies, and not to
petit larceny.

These defects were afterwards foreseen, and partly remedied by
stats. 1 Ann. st. 2. c. 9: 5 Ann. c. 31; which enact, "that Buyers and
Receivers of stolen goods, knowing them to be stolen, may be pro
secuted for a misdemeanor, and punished by fine and imprisonment:
though the principal be not previously convicted of felony: or though
he cannot be taken so as to be prosecuted and convicted."
This act also greatly improved the laws applicable to this species

of offence; by empowering the Court to substitute a corporal punish
ment instead of fine and imprisonment; and by declaring, that if the
felony shall be proved against the thief, then the accessary should
receive judgment of death; but the benefit of clergy was reserved.
The mischief still increasing,and these laws beingfound insufficient.

the slat. 4 Geo. I.e. 11. enacted, " that Receivers of stolen goods, know
ing them to be stolen, should, on conviction, be transported for four
teen years; and that buying at an undervalue should be presumptive
evidence of such knowledge." And the same statute makes it felony,
without benefit of clergy, "for any person, directly, or indirectly, to
take a reward for helping any person to stolen goods; unless such per
son bring the felon to his trial, and give evidence against him." See
title Advertisement .

But still these amendments proved ineffectual; and not being found
to apply immediately to persons receiving stolen lead, iron, copper,
brass, bell-metal, or solder, taken from buildings, or from ships, ves
sels, wharfs, or quays: It was enacted by stat. 29 Geo, 2. c. 30. " that
the Receivers of such articles, knowing the same to be stolen, or who
shall privately purchase these respective metals, by suffering any
door, window, or shutter to be left open between sun-setting and sun-

rising, or shall buy or receive any of the said metals in a clandestine
manner, shall, on conviction, be transported for fourteen years; al
though the principal felon has not been apprehended or punished." � 1 .

The same statute empowers one Justice to grant awarrant to search
in the day-time for such metals suspected to be stolen, as by the oathof
one witness may appear to be deposited or concealed in any house or

place; and if goods are found, the statute empowers two Justices to

adjudge the person having the custody of the same guilty of a mis
demeanor, if he does not produce the party from whom he purchased,
or give a satisfactory account how they came into his possession; and
the offender shall forfeit 40s. for the first offence: 41. for the second:
and 6/. for every sunsequent offence. �� 2. 6.

This statute also empowers officers of justice (and watchmen while
on duty) to apprehend all persons suspected of conveying any stolen
metals, as already described, after sun-set or before sun-rise; and if
such persons cannot give a good account of the manner by which
they were obtained, two Magistrates are in like maimer authorised
to adjudge them guiity of a misdemeanor, and they to forfeit 40s.
iffc. � 3. 6.
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The persons also to whom such articles are offered for sale, or to
be pawned, where there is reasonable ground to suppose they were

stolen, are empowered to apprehend and secure the parties,, and the
materials, to be dealt with according to Law. And if it shall appear,
even on the evidence of the thief, corroborated by other testimony, that
there was cause to suspect the goods were stolen, and that the person,
to whom they were offered, did not do his duty in apprehending the
person offering the same, he shall be adjudged guilty of a misde
meanor, and forfeit 20*. for the first offence: 40s. for the second: and
41. for every offence subsequent. � 5. And so anxious has the Legis
lature been to suppress the evil of stealing and receiving metals, that
� 8. of the said stat. 29 Geo. 2. c. 30. entitles the actual thief to a par
don, on the discovery and conviction of two or more ofthe Receivers:
And � 9. screens from prosecution any person stealing such metals,
who shall discover the Receiver to whom the same were delivered,
So as a conviction might follow.
Under these stats. 3 & 4 W. is* M. c. 9: 5 Ann. c. 31: 29 Geo. 2. c.

30. the prosecutor has two methods in his choice; either to punish the
Receivers for the misdemeanor, immediately, before the thief is taken:
or to wait till the felon is convicted, and then punish them as acces

saries to the felony. But it is provided by the statutes, that he shall
only make use of one, and not both, of these methods of punishment.
Foster 374.

By stat. 30 Geo. 2. c. 24. It shall be lawful for any pawn-broker,
or any other dealer, their servants, or agents, to whom any goods shall
be offered to be pawned, exchanged, or sold, which shall be suspected
to be stolen, to seize and detain the persons offering the same, for the

purpose of being examined by a justice; who is empowered, if he sees

any grounds to apprehend that the goods have been illegally obtained,
to commit the persons offering the same, to prison, for a period not

exceeding six days; and if on the further examination, the Justice
shall be satisfied that the goods were stolen, he shall commit the of
fender to prison, to be dealt with according to Law; and although it

may afterwards appear that the goods in question were fairly obtained,
vet the parties who seized the supposed offender shall be indemni
fied.
It has been determined, that money and bank-notes are not goods

within the meaning of these statutes. Leach 208. 368. Upon the trial
ofthe Receiver, the principal felon may be admitted a witness. Leach

325.
It is well observed by the ingenious author of the Treatise on the

Police of the Metropolis, that it would have been useful if the prin
ciples of the first of these statutes had extended to every kind of

goods and chattels, horses, cattle, money, and bank notes, as well as to

the metals therein described: but it is to be lamented, that the system
has not been to look at great features of abuse in the gross, so as to

meet every existing pressure at once; and therefore another partial
statute was made, 2 Geo. 3. c. 28. extending the provisions of stat. 29
Geo. 2. c. 30. to goods, stores, or materials taken from ships in the

river Thames; by enacting, " that ail persons purchasing such goods,
knowing them to be stolen, or receiving the same in a concealed or

clandestine manner, between sun-setting and sun-rising, shall be trans
ported for fourteen years, although the principal felon be not con-
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victed:" but, by the wording of this act, it is doubtful if it applies t�

.receiving stolen goods from vessels not afloat in the River.
The next statute applicable to the Receivers of stolen goods, is stat.

10 Geo. 3. c. 48; whereby it is enacted, "that the Buyers and Receiv
ers of jewels, gold, silver, plate, or watches, knowing the same to be
stolen, where such stealing was accompanied by a burglary or high
way robbery, may be tried, as well before as after the principal felon
is convicted; and whether he be in or out of custody; and if found guil
ty shall be transported for fourteen years."
Eleven years after the passing ofthe above mentioned statute, the

Legislature appearing to be impressedwith the great extent of the de

predations committed by persons stealing pewterpots, and desirous of
punishing the Receivers, the stat. 21 Geo. 3. c. 69. was passed; which
enacts, " that any person who shall buy or receive any pewter pot or
other vessel, or any pewter in any form or shape whatsoever, know
ing the same to be stolen, or who shall privately buy or receive stolen

pewter in a clandestine manner, between sun-setting and sun-rising,
shall, on conviction, be transported for seven years, or detained in the
House of Correction, at hard labour for a term not exceeding three
years, nor less than one year, and may be whipped not more than three
times; although the principal felon has not been convicted."
In the following Session of Parliament, the stat. 22 Geo. 8. r. 58.

removed many of the imperfections of former statutes, and particu
larly that which respected Petty Larceny; by enacting, " That where
any goods (except lead, Iron, copper, brass, bell-metal, or solder, the
Receivers of which, it has been already stated, are punishable, under
stat. 29 Geo. 2. c. 30. by transportation for fourteen years,) have been
stolen, whether the offence amount to Grand Larceny, or some great
er offence, or to Petty Larceny only; (except where the offender has
been convicted of Grand Larceny, or some greater offence; when the
Receiver must be prosecuted as an accessary to the felony; and under
stat. 14 Geo, I.e. 11. already noticed, may be transportedfor fourteen
years;) every person who shall buy or receive the same, knowing them
to be stolen, shall be guilty ofa misdemeanor, and punished by fine, im
prisonment, or whipping, as the Quarter Sessions who are empow
ered to try such offender, or any other Court, before whom he shall
be tried, shall think fit, although the principal be not convicted; and
if the felony amounts to Grand Larceny, or some greater offence, and
the person committing such felony has not been before convicted,
such offender shall be exempted from being punished as accessary, if
the principal shall be afterwards convicted." � 1.
This statute also empowers one Justice to grant a warrant to search

for stolen goods in the day-time, an oath being made, that there are

just grounds of suspicion; and the person concealing the said goods,
or in whose custody they are found, shall, in like manner, be guilty
of a misdemeanor, and punished in the manner before mentioned.
�2.

The same statute extended the powers granted by former acts re-,

lative to metals, to any other kind of goods, by authorising peace offi
cers (and also watchmen while on duty) to apprehend all persons sus
pected of carrying stolen goods after sun-setting and before sun-ris
ing, who shall, on conviction, be adjudged guilty of a misdemeanor,
and imprisoned, not exceeding six, nor less than three months. � 3.
Power is also given by this act to any person to whom goods sus-
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pected to be stolen, shall be offered to be sold or pawned, to apprehend the person offering the same, and to carry him before a Justice.
And as an encouragement to young thieves to discover the Re

ceivers, the same act provides, " That if any person or persons bein�-
out of custody, or in custody, if under the age of fifteeen years, upon
any charge of felony within benefit of clergy, shall have committed
any felony, and shall discover two Receivers, so as that they shall be
convicted, such discoverer shall have pardon for all felonies by him
committed before such discovery."
When the stat, 3 if 4 W. ifM. c. 9. had made the Receiver of sto

len goods an accessary after the fact, his punishment in the case of
Grand Larceny was the same as that of the principal, viz. burning inthe hand, and imprisonment not exceeding a year. By stat. 4 Geo. I.
c. 1 1 . the punishment of the principal might be changed, at the dis
cretion of the Court, into transportation for seven years; but it seems
to be understood, that the clause respecting the Receiver is peremp
tory, and that the Court is obliged to sentence him to transportation
for fourteen years. Fost. 73. The words of the statute, however, it
has been remarked, are, that it shall and may be lawful for the Court
to order Receivers to be transported for fourteen years; which seem
to leave it still to the discretion ofthe Judge, whether he will inflict
this, or the former punishment of burning in the hand, upon the of
fender. 4 Comm. c. lo. in n.

By a local act, 46 Geo. 3. c. xxxv. � 32. for improving the harbour
of Bristol, persons purchasing articles stolen from any ship in the
rivers Severn or Frome, knowing the same to be stolen, are punisha
ble by fourteen years transportation; although the principal offender
is not convicted nor amenable to justice.
Receiver. Annexed to other words, as Receiver of rents, signi

lies an officer belonging to the King, or other personage. Cromfi. Ju-
risd. 18. See Accounts.
Receiver of the Fines; An officer who receives the money of

all such as compound with the King, on original writs sued out of
Chancery. West. Symb.fiar. 2. sect. 106: Stat. 1 Ed. 4. c. 1.
Receiver-General of the Duchy of Lancaster; An Officer of

the Duchy Court, who collects all the revenues, fines, forfeitures, and
assessments within the Duchy, or what is there to be received, aris
ing from the profits of the Duchy Lands, Oc. Stat. 39 E. c. 7.
Receiver of the King's Rents and tenths; What he shall

take for acquittances, see stat. 33 H. 8. c. 39. � 65. See title KingVl.
RECITAL, Recitatio.~\ Is the rehearsal or making mention, in a

deed or writing, of something which has been done before. 1 EM.
Abr.4,\6.
A Recital is not conclusive, because it is no direct affirmation;

otherwise, by feigned Recitals in a true deed, men might make what
titles they pleased, since false Recitals are not punishable, Co. Litt.
532: 2 Lev. 108.
If a person by deed of assignment recite that he is possessed of an

interest in certain lands, and assign it over by the deed, and become
bound by bond to perform all the agreements in the deed; if he is not

possessed of such interest, the condition is broken; and though a re

cital of itself is nothing, yet, being joined and considered with the
rest of the deed, it is material. 1 Leon. 112. A Recital, that before
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the indenture the parties were agreed to do such a thing, is a cove

nant; and the deed itself confirms it. 3 Keb. 466.
The Recital of one lease in another, is not a sufficient proof that

there was such a lease as is recited. Vaugh. 74. But the Recital of a
lease in a deed of release, is good evidence of a lease against the re-

lessor, and those who claim under him. Mod. Ca. 44.
A new reversionary lease shall commence from the delivery, where

an old lease is recited, and there is none, isfc. Dyer 93: 6 Rep, 36.
A. recites that he hath nothing in such lands, and in truth he hath

an estate there, and makes a lease to B. for years: the Recital is void,
and the lease good. Jenk. Cent. 255. In this case, if the Recital were
true, the lease would not bind. See title Deeds.
RECLAIMING BILL, In Scotch Law, a petition of Appeal against

the judgment of any Lord Ordinary, or the Court of Session.
RECOGNITION, Recognition An acknowledgment: it is the

title of the first chapter of the stat. 1 Jac. 1. whereby the Parliament
acknowledged the Crown of England, on the death of Queen Eliza
beth, rightfully to have descended to Ring James.
RECOGNITIONS ADNULLANDAper Vim et Duritiem facta,

A Writ to the Justice of C. B. for sending a record touching a Recog
nizance, which the Recognizor suggests was acknowledged by force
and duress; that if it so appear, the Recognizance may be disannulled.
Reg. Orig. 183.

RECOGNITORS, Recog?utores.] The Jury impanelled on an As

sise; so called, because they acknowledge a disseisin by their verdict.
Bract, lib. 5. See titles Assize; Jury.
RECOGNIZANCE, Fr. Reconoissance; Lat. Recognitio; Obliga

tion An obligation of Record, which a man enters into, before some

Court of Record, or Magistrate duly authorised, with condition to do
some particular act; as to appear at the Assises, to keep the peace, to
pay a debt, or the like. It is, in most respects, like another bond; the
difference being chiefly this; that the bond is the creation of a fresh
debt, or obligation de novo; the Recognizance is an acknowledgment
of a former debt upon record: the form whereof is, " That A. B. doth
acknowledge to owe to our Lord the King, to the plaintiff, to C. D. or
the like, the sum of 10/." with condition to be void on performance of
the thing stipulated; in which case the King, the plaintiff, C. D. &c.
is called the Cognizee, is cui cognoscitur; as he that enters into the

Recognizance is called' the Cognizor, is qui cognoscit. This being
either certified to, or taken by, the officer of some Court, is witnessed
only by the record of that Court, and not by the party's seal: so that
it is not, in strict propriety, a deed, though the effects of it are greater
than a common Obligation, being allowed a priority in point of pay
ment, and binding the lands of the Cognizor from the time of enrol
ment on record. Stat. 29 Car. 2. c. 3. See fiosti
As to Recognizances of a private kind, in nature of a Statute Sta

ple, by virtue of stat. 23 H. 8. c. 6. and which are a charge on real es

tate, the following observations will serve at present: and see further,
title Statute-Staple.
For debt, or bail, they are taken or acknowledged before the Judges,

a Master in Chancery, isfc. See title Bail. And to appear at the As
sizes or Sessions, they may be taken by Justices of Peace; which re

cognizances are to be returned by the Justices to the Sessions, or an
mformation lies against them. 2 Eil. Abr. 417. See Justices.
Vol. V. 3 D
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By the statute, 23 H. 8. c. 6. the Chief Justices of the King's Bench
and Common Pleas in term time, or in their absence out of term, the
Mayor of the Staple at J4 estminster, and the Recorder of London,
jointly, have power to take Recognizances for the payment of debts in
this form, Noverint universi per prtesentcs JYos A. B. isf C. D. teneri
isf jirmiter obligari E. F. in centum libris, &c. They are to be sealed
with the seal ofthe Cognizor, and ofthe King appointed for that pur
pose, and the seal of one ofthe Chief Justices, isfc. And the Recogni
zees, their executors and administrators, have the like process and
execution against the Recognizors, as on Obligations of Statute-Sta
ple. 2 Inst. 678. See title Statute-Staple.
The execution on a Recognizance or statute, pursuant to stat. 23 H.

8. c. 6. is called an extent; and the body of the Cognizor, (if a lay
man,) and all his lands, isfc. into whose hands soever they come, are
liable to the extent; goods (not of other persons in his possession) and
chattels, as leases for years, cattle, isfc. which are in his own hands,
and not sold bond jide, and for valuable consideration, are also subject
to the extent. 3 Rep. 13.
But the land is not the debtor, but the body; and land is liable only

in respect that it was in the hands of the Cognizor at the time of the
acknowledgment of the Recognizance, or after; and the person is
charged, but the lands chargeable only. Plowd. 72.
Lands held in tail are chargeable only during life, and do not affect

the issue in fail; unless a recovery be passed, when it is as fee-simple
land: Copyhold lands are subject to the extent, only during the life of
the Cognizor. The lands a man hath in right of his wife, shall be

chargeable, only during the lives of husband and wife together; and
lands which the Cognizor hath in joint-tenancy with another, are lia
ble to execution during the life of the Cognizor, and no longer; for
after his death, if no execution was sued in his life, the surviving
joint-tenant shall have all; but if the Cognizor survive, all is liable. 2

Inst. 673.
If two or more join in the recognizance, isfc. the lands of all ought

equally to be charged: and where a Cognizor, after he hath entered
into a Recognizance or statute, conveys his lands to divers persons,
and the Cognizee sues execution on the lands of some of them, and
not all; in this case he or they, whose lands are taken in execution,
may, by audita querela or scire facias, have contribution from the rest,
and have all the lands equally and proportionably extended. But the

Cognizor or his heirs, when he sells part of his lands and keeps the

remainder, shall not have any contribution from a purchaser, if his
land is putin execution. 3 Rep. 14: Plowd. 72.
If there be a Recognizance, and after a statute entered into by one

�man to two others; his lands may be extended pro rata, and so taken
in execution. Yelv. 12.

This kind of Recognizance may be used for payment of debts; or
to strengthen other assurance. Wood 288. If a Recognizance is to

pay 100/. at five several days, viz. 20/. on each day, immediately af
ter the first failure of payment, the cognizee may have execution by
elegit on the Recognizance for the 20/. and shall not stay till the last

day of payment is past, for this is in nature of several judgments. Co.
Litt. 292: 2 Inst. 595. 471. When no time is limited in a statute or

Recognizance for payment ofthe money, it is due presently. See title
Bond,
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A Recognizance for money lent, though it is not a perfect record
till entered on the roll: yet, when entered, it is a Recognizance from
the first acknowledgment, and binds persons and lands from that time.
Hob. 196. By stat. 29 Car. 2. c. 3. no Recognizance shall bind lands
in the hands of purchasers for valuable consideration, but from the
time of enrolment; which is to be set down hi the margin ofthe roll:
and Recognizances, ifc. in the counties of York and Middlesex, shall
not bind lands, unless registered, pursuant to stats. 2 Ann. c. 4: 5 Ann.
c. 18: 6 Ann. c. 35: 7 Ann. c. 20. See tit. Registry of Deeds. The
Clerk of the Recognizances is to keep three several rolls of the en

tering Recognizances taken by the Chief Justices, ifc. and the per
sons before whom the Recognizances are taken; and the parties ac

knowledging, are to sign their names to the roll, as well as to the

Recognizance. Stat. 8 Geo. 1. c. 25.
To make a good Recognizance or obligation of Record, the form

prescribed must be pursued; therefore they may not be acknowledged
before any others, besides the persons appointed by the statutes; and
the substantial forms of the statute are to be observed herein. But a
a Recognizance may be taken by the Judges in any part of England.
Dyer 221: Hob. 195.

Recognizances and statutes are like judgments; and the Cognizee
shall have the same things in execution, as after judgment. The body
of the Cognizor himself, but not of his heir, or executor, ifc. may be
taken, though there be lands, goods, and chattels to satisfy the debt:
and if a Cognizor is taken by the Sheriff, and he let him go; yet his
lands and goods are liable. 12 Refi. 1, 2: Plowd. 62: 1 And. 273.

By Recognizances of debt, and bail, the body and lands are bound;
though some opinions are, that the lands of bail are bound from the
time of Recognizance entered into; and some that they are not bound
but from the recovery ofthe judgment against the principal. 2 Leon.
84: Cro. Jac. 272. 449. See title Bail.
In B. R. all Recognizances are entered as taken in Court; but in

C. B. they enter them specially where taken, and their Recogniz
ances bind from the caption; but those in B. R. from the time of
entry; in C. B. a scire facias may be brought on their Recognizances
either in London or Middlesex; on those in B. R. in the county of
Middlesex only. 2 Salk. 659.
A Recognizance of bail in C. B. is entered specially; the bail are

bound to pay a certain sum of money, if the party condemned doth
not pay the condemnation, or render his body to prison: and in B. R.

Recognizances are entered generally; that if the party be condemned
in the suit or action, he shall render his body to prison, or pay the
condemnation-money, or the bail shall do it for him. 2 Lil. Abr. 417.
See title Bail.
It was formerly a question, whether a ca. sa. would lie on a Recog

nizance taken in Chancery; but adjudged, that immediately after the
Recognizance is acknowledged, it is a judgment on record; and then

by stat. 25 Ed. 3. c. 17. a ca. sa. will lie, it being a debt on record. 2
Bulst. 62.
If a Recognizance be made before a Master in Chancery, for a debt,

or to perform an order or decree of the Court; if the condition be not

performed, an extent shall issue; or a scire facias is the proper process,
for the Recognizor to shew what he can say, why execution should
not be had against him; upon which, and a scire facias or two nihils
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returned, and judgment thereupon, the proper execution is an elegit,
See. Cro. Jac. 3.
Where a man is bound by a Recognizance in Chancery, and the

Cognizor hath certain indentures of defeasance; if the Recognizee
will sue execution on the Recognizance, the Recognizor may come

into Chancery, and shew the indentures of defeasance, and that he is
ready to perform them; and thereon he shall have a scire facias against
the Recognizee, returnable at a certain day; and in the same writ, he
shall have a supersedeas to the Sheriff not to make execution in the
mean time. JVeiv JVat. Br. 589.
If a person is bound in a Recognizance in Chancery, or other Court

of Record, and afterwards the Recognizee dieth; his executors may
sue forth an elegit, to have execution of the lands ofthe Recognizor;
and if the Sheriff return that the Recognizor is dead, then a special
scire facias shall go against the heir ofthe Recognizor, and those who
are tenants of the lands which he had at the day of the Recognizance
entered into. JVeiv JVat. Br. 590.
One of the best securities we have for a debt is the Recognizance

in Chancery, acknowledged before a Master of that Court; which is to
be signed by such Master, and afterwards enrolled: and the King may,
by his commission, give authority to one to receive a Recognizance
of another man, and to return the same into Chancery; and on such a

Recognizance, if the Recognizor do not pay the debt at the day, the
Recognizee shall have an elegit on the Cognizance so taken, as if it
were taken in the Chancery. JVeiv JVat. Br. 589.
In case lands are mortgaged, without giving notice of a Recogni

zance formerly had, if the Recognizance be not paid off and vacated in
six months, the mortgagor shall forfeit his equity of redemption, isfc.
Stat. 4 if 5 W.if M. c. 16. See title Mortgage III.
When a statute has been shewn in Court, and the plea discontinued,

the Conusee, on a resummons, may have execution without producing
it again. Stat. 5 H. 4. c. 12.

On a scire facias to defeat a Recognizance, the Conusor shall find

surety to the party, as well as to the King. Stat. 1 1 //. 6. c. 10.

Recognizances for keeping tl�e peace shall be returned to the Ses
sions. Stat. 3 //. I.e. 1.

Recognizances for debt may be taken before the chief Justices, ifc.
23 //. 8. c. 6.

See further, titles Statute-Merchant; Statute-Staple; Surety of the
Peace; and 18 Vin. Abr. 163� 170.

Recognizee, He to whom one is bound in a Recognizance, men

tioned in stat. 1 P. 6. c. 10.

Rec< gnizor, He who enters into the Recognizance.
RE-COMPENSATION. Where a party sues for a debt, and the

defendant pleads compensation, the plaintiff may allege a compensa
tion on his part, and this is called Re-compensation. Pell's Scotch

Diet.
RECORD, Recordum, from the Eat. Recordari, to remember.j A

Memorial or Remembrance; an authentic Testimony in writing, con
tained in rolls of parchment, and preserved in a Court of Record, Brit
ton c. 27. In these rolls are contained the judgment of the Court on

each case, and all the proceedings previous thereto; carefully regis
tered, and preserved in public repositories, set apart for that purpose.
The term Record is applied to such proceedings of superior Courts
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only, and does not extend to the rolls of inferior Courts; the registe-
ries of proceedings whereof are not properly called Records. Co. Litt.
260. See title Courts.
All Courts of Record are the King's Courts in right of his Crown

and royal dignity: and therefore no other Court hath authority to fine
or imprison. A Court not of Record, is the Court of a private man;
whom the Law will not intrust with any discretionary power over the
fortune or liberty of his fellow-subjects. Such are the Courts Barons
incident to every manor, and other inferior jurisdictions; where the

Proceedings are not enrolled or recorded: but as well their existence,
as the truth of the matter contained therein, shall, if disputed, be tri
ed and determined by a Jury. 3 Comm. c. 3. 24.

There are three kinds of Records, viz. A judicial Record, as an at

tainder, isfc. a ministerial Record on oath, being an office or inquisi
tion found; and a Record made by conveyance and consent, as a. Fine,
Recovery, or a. Deed inrolled. 4 Refi. 54. But it has been held, that a
deed inrolled, or a decree in Chancery inrolled, are not Records, but
a deed and a decree recorded; and there is a difference between a Re
cord and a thing recorded. 2 Lil. 42 1.

Records, being the rolls or memorials of the Judges, import in
themselves such incontrollable verity, that they admit of no proof or
averment to the contrary, insomuch that they are to be tried only by
themselves; for otherwise there would be no end of controversies; but
during the term wherein any judicial act is done, the roll is alterable
in that term, as the judges shall direct; when the term is past, then
the Record admitteth of no alteration, or proof that it is false in any in
stance. Co. Lit. 260: 4 Ref. 52.
Matter of Record is to be proved by the Record itself and not by

evidence, because no issue can be joined on it to be tried by a Jury
like matters of fact; and the credit of a Record is greater than the

testimony of witnesses. 21 Car. B. R. Though where matter of Re
cord is mixed with matter of fact, it shall be tried by jury. Hob. 124.
A man cannot regularly aver against a Record; yet a Jury shall not

be estopped by a Record to find the truth ofthe fact; and it was ad
judged, that on evidence, it is at the discretion ofthe Court to per
mit any matter to be shewn to prove a Record. 1 Vent. 362: Allen 18.
A Record may be contradictory in appearance, and yet be good:'

And though it hath apparent falsehood in it, it is not to be denied; but
a Record may in some cases be avoided by matter in fact. Style's Reg
281: Co. Litt. Cro. Car. 329: Hutt. 20.
The judges cannot judge of a Record given in evidence, if the Re

cord be not exemplified under seal: But a Jury may find a Record al

though it be not so, if they have a copy proved to them, or other mat
ter given in evidence sufficient to induce them to believe that there
was such a Record. 2 Lill. Abr. 421: See fiost, Trial by Record.

Judges may reform defects in any Record, or Process or variance
between Records, Ifc. And a Record exemplified or inrolled may be
amended for variation from the exemplification. Stat, 8 H. 6. cc. 12.
15. See Amendment.
If the transcript of a Record be false, the Court of B. R. will on

motion, order a Certiorari to an inferior Court, to certify how the Re
cord is below; and if it be on a writ of error on a judgment of the
Common Pleas, they will grant a rule to bring the Record out of C.
B. into this Court, and then order the transcript to be amended in
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Court, according to the roll in C. B. And a Record cannot be amend
ed without a rule of the Court, grounded on motion. 2 Lill. Abr.
421, 2.
Where a Record is so drawn, that the words may receive a double

construction, one to make the Record good, and another to make it
erroneous, the Court will interpret the words that way which will
make the Record good, as being most for the advancement of Jus
tice: So if a letter of a word in Record be doubtful, that it may be
taken for one letter or another, the Court will construe it to be that
letter which is for upholding the Record. See Cro. Eliz. 161: Cro.
Jac. 119. 153. 244, isfc.
The Court will not supply a blank left in a Record, to make it per

fect, when before it was defective; as this would be to make a Record,
which is not the office of the Court to do, but to judge of them. 2
Lill. Abr. 420. If a subsequent Record hath any relation to one that
is precedent; in such case it must appear in pleading, isfc. to be the
same without any variation. 3 Lutw. 905.
Records certified out of inferior Courts, on writs of error, and the

judgments on such Records are to be entered in B. R.; for until then
the Records are not perfected: And if a Record once comes into B.
R. by writ of error it never goes out again; but a transcript of it
may go to the House of Lords, on a writ of error there. 2 Lil. 422.
Writ of error removes the Record; but the original is no part of it.
Jenk. Cent. 164. A Record cannot be removed by writ of error, until
the judgment in that Record is entered: And when and how a Re
cord may be removed, and where and how remanded, see Cro. Jac.
206: 2 Brownl. 145; and this Diet. tit. Error.
Justices of Assise, Gaol-delivery, isfc. are to send all their Records

and processes determined, to the Exchequer at Michaelmas in every
year; and the Treasurer, and Chamberlains, on sight of the commis
sions of such Justices, are to receive the same Records, isfc. under
their seals, and keep them in the Treasury. Stat. 9 Ed. stat. 3. 1.

e. 5.
Imbezzling or vacating Records, (or falsifying certain other pro

ceedings in a Court of Judicature,) is a felonious offence against pub
lic justice. It is enacted by stat. 8 H. 6. c. 12. that if any clerk, or
other person, shall wilfully take away, withdraw, or avoid, (vacate,)
any Record or Process, in the superior Courts of Justice in Westmin
ster Hall; by reason whereof the judgment shall be reversed, or not
take effect: It shall be felony not only in the principal actors, but also
in their procurers and abettors. And this may be tried, either in the

King's Bench, or Common Pleas, by a Jury de medietate, halfOfficers
of any of the superior Courts, and the other half common Jurors. So

by stat. 21 Jac. 1. c. 26, to acknowledge any Bine, Recovery, Deed-
inrolled, Statute, Recognizance, Bail, or Judgment, in the name of an
other not privy to the same, is felony without clergy. This Law ex

tended only to proceedings in the Courts themselves; but by stat. 4

W. isf M. c. 4. to personate any other as bail before Judges of Assise,
or the Commissioners in the Country, is also felony. See titles Bail;
Fine; Recovery, &c.
A Record that is rased, if legible, remains a good Record notwith

standing the rasure; but he who rased it is not to go unpunished for

his offence. And in case of a rasure in a judgment, done by fraud to

hinder execution, the Record hath been ordered to be amended, and
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a special entry thereof to be made; but though the Record by this
means be made perfect, the offender may be indicted for the feiony.
2 Rol. Refi. 8 1 .

Trial by Record, Is used where a matter of Record is pleaded in
any action, as a Fine, a Judgment, or the like; and the opposite party
pleads nul del Record, " that there is no such matter of Record exist
ing."�Upon this issue is tendered, and joined in the following form:
" And this he prays may be incpiired of by the Record; and the other
doth the like." And hereupon the party pleading the Record has a

day given him to bring it in; and proclamation is made at the rising
of the Court on that day, for him " to bring forth the Record by him
in pleading alleged, or else he shall be condemned;" and, on his
failure, his antagonist shall have judgment to recover, by rule of the
Court, according to the circumstances of the case. The trial of this
issue is merely by the Record, on the principle already stated.
Titles of Nobility, as whether Earl or no Earl, Baron or no Baron,

shall be tried by the King's writ or patent only, which is matter of
Record. 6 Refi. 53. Also in case of an alien, whether alien friend or

enemy, shall be tried by the league or treaty between his Sovereign
and ours, for every league or treaty is of Record. 9 Refi. 31: And,
also, whether a manor be to be held in ancient demesne, or not, shall
be tried by the Record of Domesday in the King's Exchequer. 3
Comm. c. 22. fi. 330. See title Ancient Demesne.
Thus, also, upon the plea of a former judgment recovered by the

plaintiff against the defendant for the same cause of action; or of an
other action depending on the same cause; or of outlawry; or of com-
fieruit ad diem to a bail-bond; or of any act ofParliament; Or, in short,
of any other matter of Record, the general replication is nul tiel Re
cord; upon which the parties join issue, and the truth or falsehood of
such issue is determined by the party producing, or failing to pro
duce, the Record in question, on a day given him for that purpose.
Scllon's Pract. c. 13.
Where the Record pleaded is the Record of another Court, the on

ly way of producing it is by suing out a Certiorari from the Court of
Chancery, for the Court where the Record is to certify the Record:
and upon the return of the Certiorari, but not till then, the Record
will be sent by mittimus to the Court where it is to be produced: and
thus a Record of K. B. may be removed into C, B. contrary to the

general rule, that they are not removable out of that Court. Cro. Car.
297: 2 Saund. 344.
Where Records are pleaded, they must be shewn; and one may not

plead any Record, if it be not in the same Court where it remaineth,
unless he shew it under the Great Seal of England, if denied: Acts of
Record must be specially pleaded. Bro. c. 20: Cro. Jac. 560: 5 Refi.
218: 10 Refi. 92: Style 22. Records are to be pleaded intire, and not

part of them, with an inter alia referring to the Record; and so should
a special verdict find a Record, unless a judgment be pleaded, or the
declaration is on a judgment in a superior Court, when the plaintiff
may say recufieravit generally; but not in an inferior Court, for there
all the proceedings must be set forth particularly. Mich. 22 Car.
B. R.

Though writs are matter of Record, they need not be so pleaded.
1 Salk. 1: 1 Lev. 211.
As to making up the Record of a cause for trial, see title Pleading.
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The system of Records in Scotland is such as not only to preserve
deeds, to give publicity to titles, and to the burthens by which lands
are affected; but also to produce all the effects of an action, and to

give a decree which may be the foundation of process capable of at
taching the person or estate of a debtor.
Records of the Realm. In the year 1800, in consequence of

very extensive inquiries, and two Reports, made by a select commit
tee of the House of Commons of Great Britain (printed by order of
the House, 4th July 1800, in one very large folio volume), that House
presented an address to His Majesty, requesting that he would be
pleased to give directions for the better preservation, arrangement,
and more convenient use of the public Records of the kingdom. A
commission was accordingly granted by His Majesty, authorising se

veral great officers of state, and learned members of the House of
Commons and others, to carry into execution the several measures
recommended in the Reports. In 1806 a second commission was

granted. The Commissioners have proceeded from time to time with
much diligence in the business of the commission: and have printed
many useful indexes and other works of legal and historical import
ance. Their proceedings have been annually reported to his Majesty
in his Privy Council. Abstracts of these annual Reports, and accounts

of other proceedings ofthe Commissioners, were in April and June,
1807, laid before Parliament, and ordered by the house of lords to be

printed. The commission remains still in force, and the labours of
the Commissioners are continued with unceasing assiduity.
RECORDARI FACIAS LOQUELAM; (frequently abbreviated

Re-fa-lo.) A Writ directed to the Sheriff to remove a cause, depend
ing in an inferior Court, to the King's Bench or Common Pleas; and it
is called a Recordari, because it commands the Sheriff./o make a Re

cord of the plaint and other proceedings in the County-Court, and then
to send up the cause. F. JV. B. 71: 2 Inst. 339.

This Writ is in the nature of a Certiorari; on which the plaintiff
may remove the plaint, from the County-Court, without cause; but a
defendant cannot remove it without cause shewn in the writ, as on a

plea of freehold, is?c. It the plaint is in another Court, neither plaintiff
nor defendant can remove it without cause. Wood's Inst. 572.
If a plea is discontinued in the county, the plaintiff or defendant may

remove the plaint into the Common Pleas or King's Bench by Re

cordari, and it shall be good, and the plaintiffmay declare on the same,

and the Court hold plea thereof. JVew JVat. Br. 158.

The form of this Writin the Register is, Et Recordum illud habeas,
&c. But in a Recordari to remove a Record out of the Court of ancient

demesne, the writ shall say, Loguelam if processum, Sec. And there is

a writ to call a Record, is?c. to an higher Court at Westminster, called
Recordo is? processu mittendis. Tab. Reg. Orig. By the usual writ-Re-

cordari, The Sheriff is commanded, in his full Court, to cause to be

recorded the plaint which is in the said Court between A. and B. of, Sec.

and have that Record before the Justices at Westminster, the day, &c.
under the seals, Sec. And to the said parties appoint the same day, that
they be then there to proceed in that plea, as shall be just, Sec.

RECORDER, Recordator.~] A person whom the Mayor and other
Magistrates of any city or town corporate, having jurisdiction, and

the Court of Record within their precincts by the King's grant, as

sociate unto them for their better direction in matters of justice, and
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�proceedings according to Law: therefore he is generally a Counsel
lor or other person experienced in the Law.
The Recorder of London is one of the Justices of Oyer and Ter

miner; and a Justice of Peace of the Quorum, for putting the Laws in
execution for preservation of the Peace and Government ofthe city:
And being the mouth of the City, he delivers the sentences and judg
ments of the Courts therein; and also certifies and records the City-
Customs, isfc. Chart. K. Charles IE: Co. Lit. 288. He is chosen by the
Lord Mayor and Aldermen; and attends the business of the City, on
any warning by the Lord Mayor, isfc. See titles I^ondon; Customs of
London; Certificate.

RECOVERY.

Recuperatio, from Fr. recouvrer, recufierare.] In a general sense,
the obtaining any thing by judgment or trial of Law.
There is a true Recovery and a feigned one.

A true Recovery is an actual or real Recovery of any thing, or the
value thereof, by judgment; as if a man sue for any land, or other
thing movable or immovable, and have a verdict or judgment for
him.

� Kfeigned Recovery is a certain form or course set down by Law to
be observed, for the better assuring lands or tenements: And the ef
fect thereof is to discontinue and destroy estates-tail, remainders and
reversions, and to bar the entails thereof. West. Symb. part H. title
Recoveries, � 1 . See this Diet, title Fine ofLands.
The powerof suffering a Common Recovery is a privilege insepa

rably incident to an estate-tail: and cannot be restrained by condition,
limitation, custom, recognizance, statute, or covenant. See 1 Burr. 84.
But the tenant in tail, in order to be entitled to such privilege, must be
tenant in tail in possession, or he must have the concurrence of the
prior freeholder, who claims under the same settlement. 2 Burr.
1072. 5ee more fully post; and this Diet, title Tail and fee-tail.
A true Recovery is as well ofthe value as of the thing; For exam

ple, If I buy land of another with warranty, which land a third person
afterwards by suit of law recovereth against me, I have my remedy
against him who sold it me, to recover in value, that is, to recover so

much in money as the land is worth, or other lands of equal value by
way of exchange. F. N. B. 134: Cowell. And this rule will be found
to pervade the whole �f the present doctrine of Recoveries.
A Common Recovery is so far like a Fine, that it is a suit or action,

either actual or fictitious: and in it the lands are recovered against the
tenant of the Freehold; which Recovery, being a supposed adjudica
tion of the right, binds all persons, and vests a free and absolute fee-
simple in the recoveror.

Fines and Recoveries are now considered as mere forms of convey
ances, or Common Assurances, the theory and original principles of
them being little regarded. See 1 Wils. 73. Common Recoveries
were invented by the Ecclesiastics, to elude the statutes ofMortmain;
and afterwards encouraged by the finesse of the Courts of Law in 12
R. 4. in order to put an end to all fettered inheritances; and bar not

only Estates-tail, but also all remainders and reversions expectant
thereon. See further this Diet, titles Mortmain; Tail and Fee-tail, Sec.
!h addition to what is said under those titles, and title Fine of Lands,
Vol. V. SE .

��
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the following will serve to develop the original principle of these
conveyances. And see Cruise on Recoveries.
A Recovery, in a large sense, is a restitution to a former right by-

solemn judgment: at Common Law, judgments, whether obtained af
ter a real defence made by the tenant to the writ, or whether pro
nounced on his default or feint plea, had the same efficacy to bind the
right of the land in question; and from hence men took an opportu
nity ofmaking use of the decisions of the Court to their own advan
tage, and to the prejudice of others, who, though in some cases stran

gers to the action, yet were interested in the land for which it was
brought. 2 Inst. 75. 429.

For, whilst these Recoveries were governed by the strict rules of
Common Law, particular tenants, as tenant in dower, curtesy, in tail
after possibility of issue extinct, and for life only, all those who had
made leases for years, and those whose wives were entitled to dower,
often took advantage of them; and by selling the lands, and suffering
their purchasers to recover them, thereby defeated the right of those
in remainder or reversion, ifc; which were inconveniences so great,
that it was thought necessary to provide against them by positive
laws: Thus the stat. Westm. 2. ! 3 E. 1 . c. 3. makes provision for him.
in reversion, against the Recoveries suffered either by the tenant in
dower, by the curtesy, or in tail after possibility of issue extinct, or
for life; and by the 4th chapter of this statute, the wife is secured as

to her dower; and the statute of Gloucester, 6 Ed. I.e. IE; and stats.

7 Hen. 8. c. 4: 21 Hen. 8. c. 15. have established the rights of termors,
and enabled them to falsify such Recoveries. See Co. Litt. 104: Kel.
109: E. JV. B. 468: Plowd. 57: Doct. if Stud. 45.
But there is no express provision made by any statute to preserve

the interest of the issue in tail, or of him in reversion, against a Re

covery suffered by the donee; yet it seems, that for two hundred years
after the making the statute Be donis, they were protected by that
statute; therefore we find no express resolution, where such Recove

ry was allowed to bar the issue in tail, or those in remainder or rever
sion, till the reigns of Ed. IV. and Hen. VIE though in some cases

the donee in tail was allowed to change the entail, and even to bar it.
See 1 Roll. Jbr. 342: Co. Litt. 343: 10 Co. 37: Plowd. 436: 2 Inst.
335: Co.. Litt. 374: 4 Leon. 132, 133.

When these Recoveries were established as a common conveyance,
and the best way of barring the issue in tail, and those in reversioner
remainder, the tenant for life began to apply them once more to the

prejudice of those who had the inheritance; and though the former
statutes gave those who had the inheritance a remedy, yet the provi
sion made by them being- tedious and expensive, it was thought pro
per to make the stat. 32 H. 8. c. 31; which declared all such covin
ous Recoveries against the particular tenants to be void, in respect
to him in reversion or remainder; and though the Judges very rea

sonably determined Recoveries against that act to be not only void,
but a forfeiture of the particular estate, because it was a manner of

conveyance asmuch known at that time as a fine or feoffment, there
fore, by parity of reason, ought to have the same operation, yet that
statute did not fully answer the end for which it was made. Co. Litt.

356, a: 1 Co. 15: Vaughan 51.

For if A. had been tenant for life, and made a lease for years to B.,

and B. had made a feoffment in fee, if the feoffee had suffered a Re-
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.overy, and vouched the tenant for life, this was no void Recovery
within the statute; because A. the tenant for life was not seised at the
time of the Recovery, for the feoffment of the termor was a disseisin
to A. and him in reversion; and the statute makes Recoveries of ten
ants for life in possession only void against them to whom the rever~

sion then belongs. 10 Co. 45, it: Co. Litt. 362.
Yet where tenant for life bargained and sold his land in fee by in

denture enrolled, and the bargainee suffered a Recovery, and vouched
the bargainor, this was a void Recovery, and a forfeiture within the
stat. 32 H. 8. c. St.; for though the bargain and sale was of the inher
itance, yet it passed only an estate for life of the bargainor, which was

the greatest estate he could lawfully pass, consequently the rever

sioner was not devested; therefore the bargainee being a legal tenant
for life in possession, the Recovery against him, though with a vouch
er of the bargainor, was void within that act against him in rever

sion, whose reversion was not turned to a right, as in the former case
of a disseisin. 1 Co. 15: 1 Leon. 123.
But the former defect was cured by stat. 14 Eliz. c. 8; which re

peals the said stat. 32 H. 8. c. 31. and declares all Recoveries (had by
agreement of the parties, or by covin) against tenant for life, of any
lands whereof he is so seised, or against any other with voucher over
of him, to be void, as against the reversioners and their heirs.
These statutes made no provision for reversions or remainders ex

pectant on estates tail; therefore, if there be tenant for life, remainder
in tail, remainder in fee; and tenant for life suffers a Recovery, and
vouches the remainder-man in tail, who vouches the common vou

chee; this is so far from being a void Recovery within those statutes,
that the reversion in fee is actually barred by it; for the intended re

compence, which the remainder-man in tail is to have against the
common vouchee, is to go in succession, as the estate-tail would have
done; and it cannot be a covinous Recovery within the act, because
the remainder-man in tail joined in it, who may at any time suffer
such a Recovery to destroy the remainder in fee. 10 Co. 39, b. 45:

Co. Litt. 362, a; 3 Co. 60, b: Cro. Eliz. 562: Moor 690: Cro. Eliz.
570.
These common Recoveries were no sooner allowed by the Judges

to bar estates-tail, but men began to improve them into a common

way of conveyance, and to declare uses on them, as on fines and feoff
ments. Hence it is, that the statutes, which provide against any alien
ations or discontinuances of particular tenants, provide at the same

time against their Recoveries; thus stat. 11 H. 7. c. 20. declares all

Recoveries, as well as other discontinuances by fine or feoffment of
women tenants in tail, of the gift of their husbands, or their ances

tors, to be void; so, a Recovery against husband and wife of the in
heritance of the wife, without any voucher, is declared to be void
within stat. 32 H. 8. c. 28: though the statute says, " suffered or done

by the husband;" for this, like a feoffment by baron and feme is, in
substance, the act of the baron only, and so within the statute; but a
Common Recovery suffered by a feme covert, where her husband

joins with her, is good to bar her and her heirs. Doct. and Stud. 54:
Co. Lit. 326, a: 8 Co. 72: 10 Co. 43: 2 Inst. 342: 2 Roll. Abr. 205. See
title Baron and Feme; and fiost. II: and Cruise on Rec.
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I. The Nature of a Common Recovery; who may suffer it; of
what Things it may be suffered.

IE The Effect of a Recovery. 1. What Estates and Interests
may be barred by a Common Recovery. 2. Of single and
double Voucher, and Tenant to the Praecipe. And, 3. Of
Deeds to lead or declare the Uses of a Recovery; (or Eine).

III. Of erroneous and void Recoveries; who may avoid them, and
by what Method; and see Div. I.

I. In order to explain the nature of a Common Recovery, Black-
stone gives the following account of its progress: Premising that it is in
the nature of an action at Eaw, not immediately compromised like a

Eine, but carried on through every regular stage of proceeding. See
2 Comm. c. 2 1 .

Let us, in the first place, suppose one David Edwards, to be tenant
of the freehold, and desirous to suffer a Common Recovery, in order
to bar all entails, remainders, and reversions, and to convey the same

in fee-simple to Erancis Gotding. To effect this, Guiding is to bring an

action against him for the lands; and he accordingly sues out a writ,
called a Prcecifie quod reddat, because those were its initial or most
operative words, when the Law proceedings were in Latin. In this
writ the demandant Golding alleges that the defendant Edwards
(here called the tenant) has no legal title to the land; but that he came

into possession of it after one Hugh Hunt had turned the demandant
out of it. The subsequent proceedings are made up into a Record or

Recovery Roll, in which the writ and complaint of the demandant are
first recited: whereupon the tenant appears, and calls upon one Jacob

Morland, who is supposed, at the original purchase, to have warranted
the title to the tenant: and thereupon he prays, that the said Jacob
Morland may be called in to defend the title which he so warranted.
This is called the Voucher, vocatio, or calling of Jacob Morland to war

ranty; and Morland is called the Vouchee. Upon this, Jacob Morland,
the vouchee, appears, is impleaded, and defends the title. Whereup
on Golding, the demandant, desires leave of the Court to imparl, or
confer with the vouchee in private; which is (as usual) allowed him:
and soon afterwards the demandant, Go/ding, returns to Court, but
Morland, the vouchee, disappears, or makes default. Whereupon
judgment is given for the demandant, Golding, now called the Recov-

eror, to recover the lands in question against the tenant Edwards,
who is now the Recovered and Edwards, has judgment to recover of
Jacob Morland lands of equal value, in recompence for the lands so

warranted by him, and now lost by his default; which is agreeable to

the ancient doctrine of Warranty. See that title. This is called the

Recompence, or Recovery in value. But Jacob Morland having no

LandSjOf his own, being usually the cryer of the Court, (who, from be

ing frequently thus vouched, is called the common-vouchee,) it is plain
that Edwards has only a nominal recompence, for the lands so recov

ered against him by Golding; which lands are now absolutely vested
in the said Recoveror by judgment of Law; and seisin thereof is de
livered by the Sheriff ofthe County. So that this collusive Recovery
operates merely in the nature of a conveyance in fee-simple, from
Edwards the tenant in tail, to Golding the purchaser.
The Recovery, here described, is with a single voucher only: but

sometimes it is with double, treble, or farther voucher, as the exigency
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of the case may require. And indeed it is now usual always to have a

Recovery with double voucher at the least; by first conveying an es

tate of freehold to any indifferent person, against whom the precipe is
brought; and then he vouches the tenant in tail, who vouches over

the common vouchee. For, if a Recovery be had immediately against
tenant in tail, it bars only such estate in the premises of which he is
then actually seised: whereas, if the Recovery be had against another
person, and the tenant in tail be vouched, it bars every latent right
and interest which he may have in the lands recovered. Bro. Abr. tit.
Taile, 32: Plowd. 8. If Edwards therefore be tenant of the freehold
in possession, and John Barker be tenant in tail in remainder, here
Edwards doth first vouch Barker and then Barker, vouches Jacob
Morland, die common vouchee; who is always the last person vouch
ed, and always makes default: whereby the demandant Golding recov

ers the land against the tenant Eldwards, and Edwards recovers a

recompence of equal value against Barker the first vouchee; who
recovers the like against Morland the common vouchee, against
whom such ideal Recovery in value is always ultimately awarded.
See post. II.
This supposed recompence in value is the reason why the issue in

tail is held to be barred by a Common Recovery. For, if the Recov-
eree should obtain a recompence in lands from the common vouchee.

(which there is a possibility in contemplation of Law, though a very,
improbable one, of his doing,) these lands would supply the place of
those so recovered from him by collusion, and would descend to the
issue in tail. Docf. and Stud. b. 1. Died. 26. This reason will also hold
with equal force, as to most remainder-men and reversioners; to whom
the possibility will remain and revert, as a full recompence for the

realty, which they were otherwise entitled to: but it will not always
hold; and therefore the Judges have been even astuti, in inventing
other reasons to maintain the authority of Recoveries. And, in parti
cular, it hath been said, that, though the estate-tail is gone from the
Recoveree, yet it is not destroyed, but only transferred; and still sub
sists, andwill ever continue to subsist, (by construction of Law,) in the
Recoveror, his heirs, and assigns: and, as the estate-tail so continues
to subsist for ever, the remainders or reversions, expectant on the
determination of such estate tail can never take place. 2 Comm. c. 2 1.
To such awkward shifts, such subtile refinements, and such strange

reasoning, remarks the learned Commentator, were our ancestors

obliged to have recourse, in order to get the better of that stubborn
statute De donis. The design, for which these contrivances were set
on foot, was certainly laudable; the unrivetting the fetters of estates-
tail. Our modern Courts of Justice have therefore adopted a more

manly way of treating the subject: by considering Common Recov
eries in no other light, than as the formal mode of conveyance, by
which tenant in tail is enabled to alien his lands. And it has therefore
been avowed by the judges, that the true reason of Common Recove
ries being bars, is not the recompence in value, though that is the
foundation of almost all the arguments on the subject, but that they
are common conveyances. See 2 Lev. 28: Pig. Pec. 14: Vin. Abr.
Recovery (A): Plowd. 514: Bac. Law Tr. 149: Com. Dig. Estates
<B. 27.)

Since, however, the ill consequences of fettered inheritances are
now generally seen and allowed, and of course the utility anil expe-
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dience of setting them at liberty are apparent: it hath often been wish-
ed, that the process of this conveyance was shortened, and rendered
less subject to niceties; by either totally repealing the statute Be do-
�z�j which, perhaps, by reviving the old doctrine 'of conditional fees,
might give birth to many litigations: See title Tail and Fee-tail: Or by
vesting in every tenant in tail of full age the same absolute fee-sim
ple, at once, which now he may obtain whenever he pleases, by the
collusive fiction of a Common Recovery; though this might possibly
bear hard upon those in remainder or reversion, by abridging the
chances they would otherwise frequently have: as no Recovery can be
suffered in the intervals between term and term, which sometimes
continue for near five months together: Or, lastly, by empowering
the tenant in tail to bar the estate-tail by a solemn deed, to be made
in term time, and enrolled in some Court of Record; see 1 P. Wms.
9 1 ; which is liable to neither of the other objections; and is warranted
not only by the usage of our American Colonies, and the decisions of
our own Courts of Justice, which allow a tenant in tail (without Fine
or Recovery) to appoint his estate to any charitable use; see title Will;
but also by the precedent of the stat. 21 Jac. 1. c. 19. which in case

of a bankrupt tenant in tail, empowers his Commissioners to sell the
estate at any time, by deed indented and enrolled. See title Bankrupts
III. 2. And if, in so national a concern, the emoluments of the Offi
cers concerned in passing Recoveries, are thought to be worthy atten

tion, those might be provided for in the fees to be paid upon each en

rollment. 2 Comm. 361.
Infants are not capable of suffering Common Recoveries, on ac

count of their want of understanding: although, if an Infant is per
mitted to suffer a Common Recovery in person, he must, as in the
case of a Fine, and for the same reason, reverse it during his minori

ty: which must be tried by inspection of the Judges; otherwise the

Recovery will bind him for ever afterwards. But if an Infant suffers a

Common Recovery, in which he appears by Attorney, he may reverse
it at any time after he has attained his full age; as it may be tried by
a Jury, whether he was an Infant or not when he appointed an Attor

ney, and which by Law, an Infant is capable of performing. Cruise

on Rec.
It was formerly doubted, whether a Common Recovery bound an

Infant who appeared by his Guardian: and the practice therefore was,

when an Infant intended to suffer a Common Recovery, that he and

his Guardian should petition the King to grant letters, under the

Privy Seal to the Judges, ofthe Court of C. B. directing them to per
mit such Infant to suffer a Recovery: But it was still in the discretion
of the Judges to permit the Infant to suffer it or not, according to the

circumstances of his case: and if the Judges upon examination, found
it necessary, or that it would be advantageous to the Infant, that he
should suffer a Recovery, they then admitted persons of known in

tegrity and fortune to appear as his Guardians, and to suffer a Reco

very for him in Court: But these sort of Recoveries, suffered by Pri
vy Seal, are now disused; and private acts of Parliament are univer

sally substituted in their stead. Cruise on Rec.

An Infant Trustee may join in a Common Recovery, if he is direct
ed so to do by the Court of Chancery. Stat. 7 Ann. c. 19. See further,
title Infant V.
A Recovery, as well as a Fine, by a Feme-covert, is good to bar
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her; because the firtecifie in the Recovery answers the writ of cove
nant in the Fine to bring her into Court; where the examination of the
Judges destroys the presumption of Law, that this is done by the co

ercion of her husband, for then it is presumed they would have re

fused her. 10 Co. 43, a: 2 Roll. Abr. 395.
Whenever a husband and wife appear in the Court of C. B. to suf

fer a Common Recovery, the wife is always privately examined as to
her consent. And where a Warrant of Attorney is acknowledged be
fore Commissioners appointed by a writ of dedimus jiotestatem de At-
tomato faciendo, by a husband and wife, the Commissioners are posi
tively directed by a Rule of Court (Hil. 14 Geo. 3.) to examine the
wife, separately and apart from her husband as to her free and volun
tary consent to the suffering such Recovery. Cruise on Rec.
The King cannot suffer a Common Recovery; for if he does, he

must be either tenant or vouchee: and, in both cases the demandant
must count against him, which the Law does not allow. Pig. 74:
Plowd. 244.
Idiots, Lunatics, and generally all persons of nonsane memory, are

disabled from suffering common Recoveries, as well as from levying
Fines; though, if an Idiot or Lunatic does suffer a Common Recove
ry, and appears in person, no averment can afterwards be made that
he was an Idiot or Lunatic. But, if he appears by Attorney, it seems
that such averment would be admitted upon the same principle, that
an averment of Infancy may be made against a Warrant of Attorney,
acknowledged by an Infant, for the purpose of suffering a Common
Recovery; since the fact of Idiocy may be tried by a Jury, with as

much propriety as the fact of Infancy. Cruise on Rec.
In a celebrated case (Hume v. Burton) determined by the House

of Lords in Ireland, since the independence of that jurisdiction, the
majority ofthe Judges were of opinion, that the caption of a Warrant
of Attorney, taken by the Chief Justice of the Court ofCommon Pleas,
for the purpose of suffering a Common Recovery, was not conclu
sive evidence of the capacity of the person acknowledging such War
rant of Attorney. See Cruise on Rec. and Afifiendix to Vol. 2.
Although no averment of Idiocy or Lunacy can be made against a

Recovery, where the parties appear in person, yet evidence of weak
ness of understanding has been admitted on a trial in ejectment, to in
validate a deed to make a tenant to the /iracijie for suffering a Recov
ery, and the Recovery has in that manner been set aside. Cruise on

Rec. See further this Diet, titles Pine ofLands IV: Idiots and Luna
tics IV.

By 47 Geo. 3. stat. 2. c. 8. It shall be lawful for every person not
under Coverture (and for every Feme Covert, being solely and secret

ly examined by the lord of the manor or his steward) to appoint an
attorney for the purpose of surrendering any copyhold premises of
which a Recovery is to be suffered to the use of any person to make
him tenant to the plaint: and to appoint any person to appear as vou
chee, and to do any acts requisite for perfecting any such Recovery,
and to direct the demandant in such Recovery to surrender the Tene
ments recovered, &c. and such Recoveries shall have the like effect
as j.f the party had appeared in person.
As to persons restrained by statute from suffering Common Re

coveries, see ante, the Introduction to the present title.
Recoveries, being now settled as common assurances to establish
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men in their purchases, are very much favoured by the Judges, an<3-
not compared to judgments, in other real actions or adversary suits.
2 Inst. 353: Poph. 22, 23: 2 Vent. 32.
If a man be seised of a reputed manor, which really is no manor,

and he suffers a Common Recovery of this by the name ofa manor, this
is a good Recovery of the lands which constituted the reputed manor,
though strictly speaking there is no manor recovered; because the
Law supports this, as all other conveyances, according to the inten
tion of the parties: for it would be severe to vacate this conveyance,
when the purchaser recovered them by the assent of the vendor un
der such a denomination. 2 Rol. Abr. 396: 6 Co. 64: 2 Rol. Rep. 67:
2 Vent. 32. S. P. See Cro. Eliz. 524. 707: and 1 Keb. 591. 691. con't.
So, if a Recovery be suffered of a manor with its appurtenances,

lands which have been reputed parcel of the manor shall pass; for it
is but equitable, cjuod voluntas Domini volentis rem suam in alium
transferre rata habeatur; and though the Recovery does not mention
the lands reputed parcel of the manor, but only the manor itself, yet
this was supplied by the indenture; which was ofthe manor, and all
lands reputed parcel thereof, and though occupied together but two
years. 1 Sid. 190: 1 Lev. 27: 1 Keb. 591. 691: 2 Mod. 235. In all the
books which report this case, (Thxjnn v. Thynn)h is said, that as to
Sir Molye Pinch's case (which see 6 Co. 33.) all the judges of Eng
land gave their opinions under their hands, that the lands in reputa
tion, belonging to that manor, should not pass; but that Coke, after he
was made Chief Justice, got it adjudged otherwise, and so it hath been
held ever since; and well it was that it was so adjudged, because
many settlements depended thereon.
If a man having a third part of a manor suffers a Recovery of a

moiety, this is good to pass his interest in the third part; for where
the words of a conveyance (which a Recovery is agreed to be) contain
more than the grantor can convey, it would be an unreasonable inter
pretation to make this void and entirely useless, when they are suffi
cient to convey so much as he might lawfully pass; so if the Recove

ry had been in this case, of the third part of the manor, by the name

of the moiety, part and purparty ofthe manor, this had been good for
the whole third part, and not only for a moiety of the third. Cro. Car.
109, 110.
In ejectment a special verdict found, that there was a parish of

Ribton, and the vill of Ribten, but the latter not of equal extent with
the former; and that J. S. was seised of land in tail in the parish, but
not in the vill; and bargained and sold the land in the parish of Ribton,
with covenant to levy a Fine, and suffer a Recovery to the uses in the

deed; but the Fine and Recovery were only of .the lands in Ribton;
the question was, Whether this Recovery would serve for the land in
the parish of Ribton? The Court, in favour of Common Recoveries,
extended this Recovery to the lands in the parish of Ribton; because
the verdict found, that he who suffered the Recovery had no lands in
the vill, consequently that the Recovery must be void, if not extended
to the parish; and though parishes are not so ancient as vills, and
therefore till lately were never inserted in writs, yet now they are,

and the Law takes notice of them. 2 Vent. 31, 32: 1 Mod. 250: 2 Mod.
233: Rut for this see Hut. 105: Cro. Car. 269: 2 Rol. Abr. 20: Cro.

Jac. 120. 574: 1 Mod. 206: 2 Mod. 47: 1 Vent. 143. 170: 1 Mod. 78r

2 Keb. 8Q2. 821. 848: Owen 60: and 2 Mod. 236. which seems against
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this case; but is reconcilable with this diversity, that in those cases

there were lands on which the Fine might operate, viz, the lands in
the vill of Street, without taking in the parish of Street to carry the
lands in Walton, a vill of that parish; but here, if those in the parish
should not pass, there were no other to pass. See post, HE
A Common Recovery in the Common Pleas of Copyhold lands, will

not pass them: though it is said, if lands are Customary Freeholds, and
pass by surrender in a Borough Court, a Recovery in C. B. of such
lands will be good, 1 Atk. 474. but see contra, 2 Ves. 603. For the
method of suffering Recoveries of Copyholds, see Pig. 100: Bac.
Abr. Copyhold (C.)"
Recovery may be suffered of a Trust-estate, by Cestui que Trust,

as effectually as it may of a legal estate. 1 P. Wms. 91: 9 Mod. 143:
Fearne.

See further, of what things a Recovery may be suffered, Vin. Abr.
Recovery (S.): Wils. 283: Pig. 97.

II. 1. The foe.ce and effect of common Recoveries may appear,
from what has been said, to be an absolute bar, not only of all estates
tail, but of remainders and reversions expectant on the determination
of such estates. So that a tenant in tail may, by this method of assur
ance, convey the lands held in tail to the Recoveror, his heirs and as

signs, absolutely free and discharged of all conditions and limita
tions in tail, and of all remainders, reversions, charges, and incum
brances dependent upon it. But, though a Common Recovery bars a

contingent remainder, by destroying the particular precedent estate
which supported it, yet it does not bar a springing use, nor an Exe

cutory Devise. Pig. 127. And it is a rule, that an Executory Devise
cannot be prevented or destroyed, by any alteration whatsoever in the
estate out of which, or after which, it is limited. Fearne, 3d edit.

306. See this Diet, titles Executory Devise; Perpetuity. If the re

mainder be an abeyance, a Common Recovery will bar it. 6 Co. 42, a.
A term limited to commence, on failure of issue, may also be barred

by a Recovery. 1 Lev. 35. So a power appendant, or in gross, is bar-
rable by a Recovery. Pig. 135. But a Recovery will not bar a Mort
gage, because that is to be considered as a charge upon the estate,
and cannot be defeated. 2 Atk. 591. Tenant in tail mortgaged for

years, and died, without suffering a Recovery, the mortgage was held
not good; but if he had suffered a Recovery afterwards, it would have
let in the mortgage. 1 Wils. 276. As to the operation of a Recovery
in general, by letting in all the preceding incumbrances and render

ing valid all the preceding acts of tenant in tail, see Pig. 120. Cruise
on Rec. 159. And as to the mode of guarding against a Recovery's
letting in the incumbrances of the remainder-man, see 1 Inst. 203, b.
in n.

By stat. 34 isf 35 Hen. 8. c. 20. no Recovery had against tenant in
toil, of the King's gift, whereof the remainder or reversion is in the

King, shall bar such estate-tail, or the remainder or reversion of the
Crown. See title Tail and Fee-tail. And by stat. 11 Hen. 7. c. 20. no

woman, after her husband's death, shall suffer a Recovery of lands
settled on her by her husband; or settled on her husband and her by
any of his ancestors. And by stat. 14 Eliz, c. 8. no tenant for life, of
any sort, can suffer a Recovery, so as to bind them in remainder or

reversion. For which reason, if there be tenant for life, with remain-
Vol. V. 3 F
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mainder in tail, and other remainders over, and the tenant for life is
desirous to suffer a valid Recovery; either he, or the tenant to the
fircecifie by him made, must vouch the remainder-man in tail; other
wise the Recovery is void: but if he does vouch such remainder-man,
and he appears and vouches the common vouchee, it is then good; for
if a man be vouched and appears, and suffers the Recovery to be had
against the tenant to the fircecifie, it is as effectual to bar the estate
tail, as if he himself were the Recoveree. Salk. 571.
In all Recoveries it is necessary that the Recoveree or tenant lo

the fircecifie, as he is usually called, be actually seised ofthe freehold,
else the Recovery is void. Bigot 28. For all actions, to recover

the seisin of lands, must be brought against the actual tenant of the
freehold, else the suit will lose its effect; since the freehold cannot
be recovered of him who has it not, And, though these Recoveries
are in themselves fabulous and fictitious, yet it is necessary that there
be adoresJabulce, properly qualified. But the nicety, thought by some
modern practitioners to be requisite in conveying the legal freehold,
in order to make a good tenant to the fircecifie, is removed by the pro
visions of the stat. 14 Geo. 2. c. 20; which enacts, with a retrospect and
conformity to the antient rule of law, that, though the legal freehold
be vested in lessees, (for life) yet those who are entitled to the next

freehold estate in remainder or reversion may make a good tenant to
the fircecifie;�that, though the deed or fine which creates such tenant
be subsequent to the judgment of Recovery, yet if it be in the same

term, the Recovery shall be valid in law; and that, though the Re
covery itself do not appear to be entered, or be not regularly entered,
on record, yet the deed to make a tenant to the fircecifie, and declare
the uses of the Recovery, shall, after a possession of twenty years,
be sufficient evidence, on behalf of a purchaser for valuable conside
ration, that such Recovery was duly suffered. 2 Comm. c. 21.�And

by this act also, Common Recoveries shall, after twenty years from
the time of suffering them, be deemed valid, if it appears on the face
of such Recovery, that there was a tenant to the writ; and if the per
sons joining in such Recovery had sufficient estate and power to suf
fer the same; notwithstanding the deed or deeds for making the ten

ant to the fircecifie, should be lost or not appear. For the operation of
this statute, see 1 Burr. 115: 2 Burr. 1074.

Though the deeds to make a tenant to the fircecifie, be not executed
till after the execution of the writ of seisin still the Recovery will be
good by stat. 14 Geo. 2. c. 20. if the deeds be executed in the term in
which the Recovery is suffered. 2 H. Black. 46: 5 Term Reji. K. B.
177: Gooclright d. Burton v. Rigby.
In respect to estates-tail, and barring them by Recovery, what is

principally to be regarded is, that there must be a legal tenant to the

fircecifie at the time of the writ purchased, or at the return; for since
estates-tail are only barred on account of the intended recompence,
which is to follow the descent of the tail, where there happens to be
no tenant to the fircecifie, the demandant can really recover nothing;
consequently the supposed tenant can have no recompence in value

against the vouchee; for that is only given against the vouchee, in con

sideration of what the tenant lost. Hob. 262.
As if there be tenant fof life, remainder in tail, remainder in fee,

and tenant for life with the remainder in tail suffer a Recovery, with
Voucher over, this shall not bar the remainder in tail, nor the remain-
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tier in fee; because the remainder-man in tail was not tenant to the
fircecifie, consequently could not have the intended recompence, be
cause that was given in lieu of the estate recovered, which was no

greater than the estate for life, he only being legal tenant to the firce
cifie. 1 Rol. Mr. 395: Dyer 352: Cro. Eliz. 670: Moor 255, 256.
In a writ of error to reverse a Common Recovery, the tenant to the

fircecifie was made by a Fine, the Recovery was suffered, and the Fine
reversed; yet it was held a good Recovery, for there was a good ten

ant to the fircecifie at the time. 2 Salk. 568. See title Fine of Lands.
If a manor be given to a man and a woman, and the heirs of the

body of the man begotten on the woman, and they intermarry, and
then the husband suffers a Recovery of the whole manor; this is good
for a moiety, because, the gift being made before marriage, theyhad
each an undivided moiety, which they may transfer; but the Recovery
can operate but for a moiety, because the husband only was tenant to

the fircecifie, consequently the demandant only could recover his inte
rest in the manor, which was but a moiety. Moor 95. See this Dic

tionary, title Baron and Feme.
If lands are given to a man and his wife, and the heirs ofthe body

of the husband, and a Recovery is had against him only, this Recov
ery will neither bar the reversion, nor the tail; for the recompence
being to go in succession, as the estate which the tenant lost would
have done, the husband could not lose all the land, because he was not

a legal tenant to the whole, his wife being joint tenant with him who
was no party to the writ; nor could the Recovery be good for a moi
ety, because there are no moieties between baron and feme, but both
are considered as one person in Law; but if the husband had levied a

fine, and the conusee suffered a Recoveiy, and vouched the husband,
who vouched the common vouchee, this had been a good bar of the
entail; for there the husband came in to defend the estate-tail, which
the wife was a stranger to; and the assets which he recovered over is
a recompence for the estate-tail, which he only had a right to, without
the feme, and which the Law gives him a power to dispose of. Moor
210: 3 Co. 5: 2 Rol. Abr. 395: 4 Leon. 93: 1 And. 162: 2 Salk. 568.
In ejectment, on special verdict, the case was, A. seised in fee of

the lands in question, hath issue B. his eldest son, C. his second, and
D. his third son; on a marriage intended between D. his youngest
son, and one E. he {A.) before the marriage, covenants to stand seis
ed to the use of himself for life, remainder to D. and E. and the heirs
male of their two bodies, remainder to D. and the heirs male of his

body, remainder to C. and the heirs male of his body, remainder to
B. and the heirs male of his body, Remainder to his own right heirs;
A. dies, a fircecifie is brought against one Ufiton as tenant of the free

hold, and after, before the return of the writ, D. by bargain and sale

conveys the land to Ufiton and his heirs, and the deed was enrolled after
the return of the writ, and within six months; Ufiton vouches D. only,
without his wife, and a common Recovery was suffered to the use

of D. and his heirs; then �. dies, and after D. dies without issue
male, having issue four daughters; and between them and C. in re

mainder was the question, what was barred by this Recovery? 1st, It
was agreed on both sides, that here was a good tenant to the fircecifie,
the bargain and sale being made to Ufiton before the return, yet, it be

ing enrolled in due time, the freehold was in Ufiton, ab initio. 2dly,
That this settlement being made before marriage, when the husband
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and wife took by moieties and not by imireties, the husband had abso
lute power over his own moiety; therefore, for that, the Recovery
was an absolute bar; wherein this differs from the case of Owen and
Morgan, (the preceding case,) 3 Co. 5. where they took by intireties.
3dly, That this Reeovery was no bar to the other moiety of �. be
cause she was not party; but her estate-tail in that continued untouch
ed, though it was urged also to be a bar for her moiety, she dying
first, and so her husband in as sole tenant ofthe whole ab initio; and
that, during the coverture, the husband had power to make a good
tenant of the whole; but the Court held otherwise. 4thly, It was held,
that the estate-tail to D. and E. being determined, the remainder to
D. in tail-male-general, and all the other remainders depending
thereon, were barred absolutely by this Recovery; for D. coming in
as vouchee, comes in privity and representation of all the estates he
hath or had, consequently he comes in representation of the remain
der to himself in tail-male-general, and then the recompence in va

lue goes to that, and also, to all the other remainders depending
thereupon, and by consequence all are barred by the Recovery. 3
Lev. 107.
Tenant in tail, in consideration of his son's marriage, covenants to

stand seised to the use of himself and his heirs till the marriage, and
then to the use of himself for life, and after to the use of his son and
to the heirs of his body, and suffers a common Recovery with single
voucher to this purpose, and then dies without issue: This Recovery
did not bar the remainder expectant on the estate-tail, for the cove

nant had changed the estate-tail into a fee, consequently the recom

pence could not be in lieu of the entail; since the tenant to the firce
cifie was not seised of the estate-tail at the time of the Recovery suf
fered. Yelv. 51. But see 2 Salk. 619. which seems contrary.
A. tenant for life, remainder to B. in tail, the remainder to C. in

fee, A. and B. join in a Fine come ceo, &c. to a stranger, who renders
it to A. for life, remainder to B. and his heirs; afterwards A. and B.
suffer a Recovery with single voucher to the use of B. and his heirs:
This Recovery did not bar the remainder in fee, because by the ren

der they were seised of a new estate, and B. was not either tenant in

possession, or seised in right of the entail, consequently the recom

pence being given in lieu of the estate recovered, the tail could not be

docked, nor the remainder-man barred by this Recovery, because the
tenants to the fircecifie were not seised of it at the time of the Recov

ery suffered. Cro. Eliz. 807: Moor 634.
r' If the tenant in tail, to whom the estate has descended ex fiartcma-
terna, suffers a Recovery, and declares the uses to himself in fee, the
estate will descend to an heir on the part of the mother, even if he

had the reversion in fee from his father: and wee versa; but if he took
the estate-tail by purchase, the new fee will descend to the heirs-ge
neral. 5 Term Befi. 104. If then a person who has inherited an es

tate tail from his mother, wishes to cut off the entail, and to make
the estate descendible to his heirs on the part of the father; after the
Recovery, he ought to make a common conveyance to trustees; and
to have the estate re-conveyed back by them; by which means he will
take the estate by purchase, which will then descend to his heirs ge
neral. 2 Comm. 362, inn.

2. As to the use ofthe single and double voucher, it has been al

ready observed, that the tenant who loses the land has, on his vouch-
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ing over, a recompence in value adjudged against his vouchee, which
is to go in the same succession as the land recovered would have done:
Now a Recovery with single voucher is sufficient to bar an estate-tail,
where the tenant in tail is tenant to the fircecifie, and seised ofthe lands
in tail at the time of the fircecifie brought against him; for the recom

pence in value must follow the descent of the land which he loses, and
when that proves to be the estate-tail, then the issue is supposed to

have an equivalent for it, consequently not prejudiced by the Recov

ery; but because a single voucher can bar only the estate which the
tenant is seised of at the time of the fircecifie brought, and not any
right which he hath, it was found necessary to admit the use of a dou
ble voucher; for if such tenant in tail discontinue the tail, and take
back an estate, or disseise the discontinuee, a Recovery against
him with a voucher over could not bar the estate-tail; for the recom

pence comes in lieu of the land recovered, which was the defeasible
estate, consequently the issue has nothing in value for the estate-tail,
without which he cannot be barred. Bro. title Recovery. Yelv. 5 1: 3

Co. 5: Moor 25 6.
But if in this case tenant in tail after dissesin had, either by fine,

or release, made a tenant to the fircecifie, and came in himself as
vouchee, and then vouched over the common vouchee; this double
voucher had been sufficient to bar the tenant in tail, and his heirs, of
every estate of which he was at any time seised; for when the tenant
in tail comes in as vouchee, it is presumed he will and he has an op
portunity to set up every title he had, to defeat the demandant; and
since what he offered was not sufficient to bar the demandant, the
Court takes it for granted, he had no other title than what he set up;
therefore will give him but one recompence for all. 3 Co. 6, b: Ploivd.
8: Cro. Eliz. 562: Pofih 100: Moor 365: Hob. 263.

Thus, if A. be tenant for life, remainder to B. in tail, and a stran

ger disseises A. and enfeoffs B. if a fircecifie be brought against B. and
a Recovery suffered as usual, this shall not affect the estate-tail; be
cause R. had only a right to that, and was not seised of it; and the

recompence was not given in lieu of the tail, because the estate-tail
was not in question, on the Recovery, for B. could not lose the estate
he had not; but if in this case B. had made another tenant to the firce
cifie, and came in himself as vouchee, this had barred the entail. 3 Co.

58, b: 2 Rol. Abr. 395.
If A. be tenant for life, remainder to B. in tail, and B. disseises A.

and suffers a common Recovery, himself being tenant to the fircecifie^,
this Recovery with a single voucher is sufficient to bar the estate-tail
in B. because he was actually seised of that, at the time of the fircecifie
brought against him; for his disseisin did not divest his own estate,
but only gave him a defeasible estate for life, which was immediately
merged in his remainder; because the estate for life, and his inheri
tance, could not subsist together at the same time in him. 2 Rol. Abr.
395.
Thus we see how estates-tail are barred by Recoveries, and the

uses of the single and double voucher; and in this respect the opera
tion of a Recovery is correspondent to that of a Fine, for they are but
different ways of transferring estates-tail for security of purchasers;
but the operation of a Fine differs from a Recovery in respect to stran

gers who have reversions or remainders expectant on estates-tail; for
a Fine does not bar them, unless they omit to make their claim with-
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in five years after the estate-tail is spent, and their reversion or re

mainder becomes executed; but a Recovery reaches them immedi
ately, and at the same time bars the estate-tail and all reversions and
remainders on account of this supposed and imaginary recompence.
Co. Lit. 372, a: 2 Rol. Abr. 396: Moor 156: Bro. title Recovery, 28.
55.

And as a Common Recovery suffered by tenant in tail bars all re
versions and remainders expectant, so it avoids all charges, leases,
and incumbrances made by those in reversion or remainder, and the
Rccoveror shall enjoy the land, free from any charge, for ever; as

where he in remainder on an estate-tail, granted a rent-charge, and
the tenant in tail suffered a Recovery; it was adjudged, that the gran
tee could not distrain the Recoveror; for since the rent was only at

the first good, because of the possibility of the grantor's remainder

coming in possession, when that possibility ceases, by the Recovery
of tenant in tail, such grant must then become void. Moor 158: Cro.
Eliz. 718: 1 Co. 62: 2 Rol. Abr. 396: Moor 154: 4 Leon. 150, ere:
Pojih. 5, 6. See ante II.
Tenant to the firtecijie maybe made either by fine, feoffment, lease,

and release, or by bargain and sale enrolled. Wils. 281. See further,
Vin. Abr. Recovery (U-): Com. Dig. Recovery (B. 3): Pig. 65. 72. As to
the doctrine of tenant to the fircecifie by disseisin, see 1 Burr. 60: 2

Burr. 1065. Tenant to the fircecifie made by fine, Recovery suffered,
Fine reversed; yet held a good Recovery, for there was a tenant at the

time. 2 Salk. 5 68. For if the person against whom the fircecifie is

brought, be, at the time when the fircecifie is sued, or at any time be

fore judgment, actual tenant of the freehold, it is immaterial what

becomes of it afterwards. 1 Inst. 203, b. in n.

Though there is no tenant to the fircecifie, the Recovery is good
against the party who suffered it, by way of estoppel; though not

against remainder-men or strangers. 10 Mod. 45. And though the

tenant for life keeps the possession, yet the Recovery will be good.
Pig. 41. And a surrender by tenant for life shall be presumed on a

Recovery of 40 years' standing. 2 Stra: 1 129. 1267: see 2 Burr. 1069.

In every common Recovery where the vouchee shall personally ap

pear, the writ of entry shall be sued out, and produced at the time of

the recording ofthe Vouchee's appearance at the foot of the, fircecifie
in such Recovery. Reg. Gen. C. P. Trin. 30 Geo. 3. 1 H. Blackst.

526, 7. f

In every common Recovery wherein the Tenants, or Vouchee s

Warrants of Attorney shall be taken under a dedimus fiotestalcm,
there shall be written on every copy of the fircecifie, and of such War

rant of Attorney, the allocatur of the Lord Chief Justice or some

other Justice in the same manner as on Fines taken by dedimus fio-
testalem: and the copy of the fircecifie and Warrants of Attorney with
the allocatur thereon, shall be filed as directed by Rule of Court. Hil.

14 Geo. 3. And at the time of signing such allocatur, the writ of en

try for such common Recovery shall be produced before the Judge
signing such allocatur, who may mark such writ with his title, name,
or initials; and such writ shall also be produced, at the time ofthe ar

raignment of such Recovery. Reg. Gen. C. P. Trin. 30 Geo. 3: 1 H.

Blackst. 527. .

No Common Recovery (or Fine) shall pass, unless the taking ot

the Warrants of Attornies be before one of the Justices or Barons at
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Westminster, or a Serjeant; without an Affidavit being filed that the
Commissioners taking the same are either Barristers of five years'
standing or Solicitors or Attornies of some ofthe Courts at Westmin
ster; or Judges of the Court of Session or Exchequer, or Advocates
and Clerks to the Signet of five years' standing in Scotland. Reg. Gen.
C.}P. Mich. 39 G. 3. Bos. & Pul. 362.

3. If Fines or Recoveries be levied or suffered without any good
consideration, and without any uses declared, they, like other convey
ances enure only to the use of him who levies or suffers them. Dyer
18. And if a consideration appears, yet as the most usual fine, " sur
cognizance de droit come ceo, &c." conveys an absolute estate, without
any limitations, to the cognizee: (see title Pine), and as Common Re
coveries do the same to the Recoveror; these assurances could not be
made to answer the purpose of family settlements, (wherein a variety
of uses and designations is very often expedient,) unless their force
and effect were subjected to the direction of other more complicated
deeds, wherein particular uses can be more particularly expressed.
The Fine or Recovery itself, like a power once gained in mechanics,
may be applied and directed to give efficacy to an infinite variety of
movements, in the vast and intricate machine of a voluminous family
settlement. And, if these deeds are made previous to the Fine or Re

covery, they are called deeds to lead the uses; if subsequent, deeds to
declare them. As, if A. tenant in tail, with reversion to himself in
fee, would settle his estate on B. for life, remainder to C. in tail, re
mainder to D. in fee; this is what, by Law, he has no power of doing
effectually, while his own estate-tail is in being. He therefore usually,
after making the settlement proposed, covenants to levy a Fine, (or,
if there be any intermediate remainders, to suffer a Recovery,) to E.
and directs that the same shall enure to the uses in such settlement
mentioned. This is now a deed to lead the uses of the Fine or Recov
ery; and the Fine when levied, or Recovery when suffered, shall enure
to the uses so specified, and no other: For though E. the Cognizee or

Recoveror, hath a fee-simple vested in himself by the Fine or Recov
ery; yet, by the operation of this deed, he becomes a mere instru
ment or conduit-pipe, seised only to the use of B., C., and D. in suc

cessive order: which use is executed immediately, by force of the sta

tute of Uses. Or, if a Fine or Recovery be had without any previous
settlement, and a deed be afterwards made between the parties, de

claring the uses to which the same shall be applied, this will be equal
ly good, as if it had been expressly levied or suffered in consequence
of a deed directing its operation to those particular uses. For by stat.
4 isf 5 Ann. c. 16, indentures to declare the uses of Fines and Recov
eries, made after the Fines and Recoveries had and suffered, shall be
good and effectual in Law, and the Fine and Recovery shall enure to
such uses, and be esteemed to be only in trust; notwithstanding any
doubts that had arisen on the Statute of Frauds, 29 Car. 2. c. 3, to the

contrary. See 2 Comm. c. 21. and the Appendix in that volume; and
this Dictionary, title Uses.

III. The judgment obtained in a Common Recovery being amat
ter of record, and similar in almost every respect to a judgment in
an adversary suit, can only be reversed by a writ of error: but no per
son has a right to bring such writ of error, unless he has an immedi
ate interest in the lands whereof the Recovery was suffered; thotigh
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the right of bringing such writ is not forfeited to the Crown on an at
tainder for High Treason. Cruise on Rec.
A Recovery ought not to be reversed unless writs of scire facias

are issued against the terre-tenants and the heir: because the errors
in a Recovery ought not to be examined until all the parties interested
in supporting it be before the Court: but this circumstance is discre
tionary, and not stricti juris. 3 Mod. 1 19. 274: Holt 614.

Nothing can be assigned for error in a Common Recovery, which
contradicts the record; and therefore no incapacity in a vouchee can

be assigned for error, where he appeared in person: but if a vouchee
appears by attorney, an averment may then be made, either that such
vouchee died before the day on which judgment was given; or that
he laboured under some personal disability, which rendered him in
capable of suffering a Recovery. See 1 Wils. 42: 4 Refi. 7: Cro. Eliz.
739. and ante I.
By stat. 23 Eliz. c. 3. it is enacted, that no Recovery, (Fine, Ifc.)

shall be reversed for false or incongruous Ixitin; rasure, interlining,
misentering of a Warrant of Attorney, or not returning of the Sheriff,
or other want of form in words, and not in matter or substance. And
by stat. \�isf \ \ W. 3. c. 14. that no Recovery (Fine, or Judgment in
a real action, isfc.) shall be reversed or avoided, for any error or de
fect therein, unless the writ of error or suit for reversing such Re
covery, isfc. be brought and prosecuted with effect within twenty years
after such Recovery suffered, isfc. Saving the right of infants, femes
coverts, isfc. so as they bring their writ of error within five years after
their disabilities removed. By this latter statute, a writ of error must
be brought within twenty years after the Recovery has been suffered;
and not within twenty years after the title has accrued. Cruise on Rec.
And by stat. 21 Jac. 1. c. 26. persons suffering Recoveries in the
name of others are guilty of felony without benefit of clergy. See title
l7ine of Lands VIE
Recoveries are in certain cases permitted to be amended in order

to avoid their being reversed, on a point of form only. But the Court of
C. P. will not grant leave to amend on affidavit only: it must appear,
on the face of the deed to lead the uses, that there is sufficient ground
for an amendment; and that all parties interested assent at the time
of the amendment. See 1 H. Blackst. 73: 1 Bos. isf Pul. 137: 2 Bos.
isf Pul. 560. 578. 580, n. 455: 3 Bos. isf Bui. 362: 2 JVew Refi. C. P.

431.
Where a Recovery is suffered of lands held in antient demesne, it

must be reversed by writ of deceit. See title Antient Demesne.
A Common Recovery suffered in a copyhold Court can only be re

versed by petition to the lord, in the nature of a writ of false judg
ment. But it seems that the lord of a manor is not, in all cases, bound
to allow of any proceedings on such a petition. See Shoiv. P. C. 67:

1 Vern. 367.
As a Common Recovery can only be reversed by a writ of error, or

some proceeding of a similar nature, to which none are entitled, but
those who have an immediate interest in the lands, the Eaw allows all

strangers, whose interests are affected by a Recovery to falsify it, by
entry, action, or plea. Thus, where a Recovery is suffered by tenant

in tail, although the issue in tail cannot enter, because the Recovery
operates as a discontinuance, yet he may bring a formedon, and if the
Recovery is pleaded against him, he may falsify by pleading matter



RECOVERY, HE 417

to avoid it; but in cases of this kind he is restrained, in the same man

ner as iii a writ of error, from pleading any thing contrary to the re

cord. Cruise on Rec. cites Booth 77. As to the remedies for termors
affected by Recoveries, see ante, the introduction to this title.
A Common Recovery may also be invalidated, circuitously, by evi

dence on a trial in ejectment. See ante I.

Although a Common Recovery can only be reversed by the Court
of Common Pleas in the first instance, and by the Court of King's
Bench upon a writ of error from the Court of Common Pleas, yet the
Court ofChancery can, in fact, invalidate a Common Recovery, where
it appears to have been obtained by fraud or imposition; by compel
ling the Recoveror to convey the estate to the person who is entitled
in equity to have it, or by declaring the Recoveror to be a trustee for
such person. And a Court of Equity will also restrain the operation
of a common Recovery to those purposes for which it was intended,
and will not allow it to have a more extensive effect. 2 Eq. Ab. 695:
Pre. Ch. 435; and this Dictionary, title Eine of Lands VIE
It has been already observed, (see ante I.) that a Recovery suffered

by an infant in person shall not bind him; but though he may avoid it,
yet it cannot be done by any entry in pais, but by writ of error, and
this too during his minority; for the judgment of the Court being on

record must be set aside by an act of equal notoriety; but an infant
may avoid a Recovery by writ of error, as well where he comes in as

vouchee, as where he is tenant to the precipe; for though (strictly-
speaking) the Recovery is not against him where he is not tenant to
the precipe, yet for the greater security of the purchaser, and to

strengthen the Recovery by the use of the double voucher, the per
son, who really has the right to the land in demand, comes in as vou

chee; and then, by vouching over the common vouchee, has one

recompence for all his titles; consequently if he be the person who

really loses the land, he ought in reason to reverse the Recovery, as
well where he comes in as vouchee, as where he is seised of the land
and is tenant to the. precipe. 1 Rol. Abr. 742: 1 Lev. 142.

If tenant in tail within age comes in as vouchee by attorney in a

Common Recovery, he in remainder may assign this for error, for he
is party in interest to the Recovery; and where a man's interest is
bound by another's act, it is but reasonable he should be allowed to

free himself from the mischief by taking advantage of any error in it.
1 Rol. Abr. 755. 796.
If A. be tenant in tail, remainder to B. and A. suffers an erroneous

Recovery, and the common vouchee releases to the Recoveror; yet
if A. dies without issue, B. may, notwithstanding the release, reverse
it by writ of error; for the common vouchee is only called in for form,
and as he has really no interest in or title to the land; so really nei
ther does he make any recompence to the person who loses the land;
therefore it were unreasonable to carry the notion of the imaginary
recompence so far as to suppose him a real sufferer, and thereby give
him the privilege of setting aside the conveyance, by which he is no

way affected. Cro. Eliz. 2, 3.
In a writ of error to reverse a Recovery, suffered by an infant who

appeared by guardian, the error assigned was in the entry of his ad
mission by guardian, viz. quod A. B. sequatur pro J. S.; whereas it
was objected, that since the infant was tenant to the writ, it ought to
have been entered, that the guardian was admitted to defend for the
Vol. V. 3 G
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infant; but this exception was disallowed, because the words ad se-

cjuend for the infant, signify, the same with ad defendend.; for ad
sequcnd. is to follow and attend the business and suit ol the infant;
and the guardian being assigned to do that, must likewise have been
ass.gned to take care of. or take upon him the defence of the infant's
suit, 2 Saund. 94, 95: 1 Mod. 48.
In error to reverse a Recovery, the errors assigned were: 1. That

the writ of entry was brought of an advowson of a rectory, and of a
rent issuing out of the rectory, which was a bis fielitum, therefore
the writ vicious; but this was disallowed, because the advowson and
rectory are different things; for he who has the advowson has only
the right of presentation; but he who has the rectory has the profits
ofthe church, out of which the rent issues; consequently there can
be no bis pelitum in this case, because by the demaud of the advow
son of the rectory, and of the rent issuing out of the rectory, the
demandant recovers more than by a demand of the rectory only.
Another error assigned was in the demand of a rent or pension of
lour marks issuing out of the rectory, which is so uncertain a de
mand, a pension being a different thing from a rent, and recoverable
in the Spiritual Court; but this was disallowed; because it is plain
there is but one sum of four marks demanded, and the pension or

rent must be synonymous here, because they are demanded as issu
ing out of the rectory; therefore the pension cannot be in nature of
an annuity, which charges the person only, because it is expressly
to issue out ofthe rectory. Pofih. 23: 5 Co. 41, a.
In a writ of error to reverse a Common Recovery, the error insisted

on was, that the warrant of attorney of the vouchee bore date before
the Summoneas ad warrantizand. issued, yet the judgment was affirm
ed, because the vouchee may come in, if he will, before the Sum
moneas ad warrantizand. and moke his attorney; therefore, to sup
port the Common Recovery, it shall be presumed the vouchee was

present in Court, and appointed his attorney; and so the dedimus for
the warrant and the Summoneas ad warrantizand. void. 1 Sid. 213: 1
Lev. 130: Raym. 70.
RECOUPE, from the Fr. recoufier J The keeping back or stop

ping something which is due; and in our Law, we use it for, to de
falk, or discount; as if a person hath a rent of ten pounds out of cer
tain lands, and he disseises the tenant of the land; in an assise
brought by the disseisee, if he recover the land and damages, the
disseisor shall recoufie the rent due, in the damages: so of a rent-

charge issuing out of land, paid by the tenant to another isfc. he may
recoufie the same. Terms de Ley: Dyer 2. See title Set-off.
RECREANT, Fr.] Cowardly, faint-hearted. See title Chamfiion.
RECTA PRISA REGIS, The King's right to Prisage or taking

of one butt or pipe of wine before, and another behind the mast, as a

custom for every ship laden with wines. Edw. I. in a charter of many
privileges to the Barons of the Cinque-Ports, discharged them of
this duty. Cotvell. See titles Prisage; Customs on Merchandise.
HECTITUDO, Right or Justice; sometimes it signifies legal

dues, a tribute or payment. Leg. Ed. Confess, c. 30: Leg. Hen. 1. c. 6.

RECTO, Right; Breve de Recto; A Writ of Right, which is of so
high a nature, that as other writs in real actions are only to recover

the possession of the land, isfc. in question: this aims to recover the
seisin, and the property, and thereby both the Rights of possession
and property are tried together. Co. Lit. 158. See title Writ ofRight
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It hath two species: Writ of Right-patent, and Writ of Right-
close: the first is so called, because it is sent open, and is the highest
writ of all others; lying for him who hath a fee simple in the lands
or tenements sued for, against tenant of the freehold at least, and in
no other case. F. JV.B. 1, 2, ifc. But this writ of Right-patent seems
to be extended farther than originally intended; for a Writ of Right
of Dower, which lies for tenant in dower is patent, as appears by F.
JV. B. 7. And the like may be said in some other cases, Table Beg.
Orig. Also there is a special Writ of Right-patent in London, other
wise termed a Writ of Right according to the custom, which lieth
of lands or tenements within the city, isfc. The writ of Right-patent
is likewise called breve magnum de Recto. Reg. Orig. 9: Fleta, lib. 5.
c. 32.
A Writ of Right-close is brought where one holds lands and tene

ments by charter in antient demesne, in fee-simple, fee tail, or for
term for life, or in dower, and is disseised; it is directed to the Bai
liff of the King's manors, or to the lord of antient demesne, if the
manor is in the hands of a Subject, commanding him to do Right in
his Court: This writ is also called breve parvum de Recto. F. JV. B.
1 1 : Reg. Orig. 9: Britton, c. 120.

If a person seised in fee-simple dies seised of such estate, and a

stranger doth abate and enter into the land, and deforce the heir;
the heir may sue a Writ of Right-patent against the tenant of the
freehold of the same land, or an assize of Mort d'ancestor. 1 1 Ass. 17.
In aWrit of Right-patent, the demandant is to count of his own

seisin, or of the seisin of his ancestor; if one bring the writ as heir
to an ancestor, he may lay the seisin and esplees as in pernancy of
the profits ofthe lands in his ancestors; and where it is brought by a

Bishop or Body-politic, seisin of the esplees is to be laid in them
selves, or in their predecessors. JVew. JVat. Br. 10.

Where a Writ of Right-close is directed to the lord of whom the
lands are holden, and he will not hold his Court to proceed on it; a writ
shall issue requiring him to hold his Court, isfc. And if the lord hold
his Court, but will not do the demandant right, or delay it, the plea
may be removed by the writ called Tolt into the County-Court of the
Sheriff; and from thence by Recordari into the Common Pleas. JVeio
JVat. Br. 6, 7. See title Writ of Right.
Glanvil seems to make every writ, whereby a man sues for any

thing due unto him, a Writ of Right, c. 10� 12.

RECTO de Advocatione EcclesijE, A Writ which lay at Com
mon Law, where a man had right of advowson, and the parson of
the church dying, a stranger presented his clerk to the church; the
party who had the right, not having brought his action of quare impe
dit nor darrein presentment, but having suffered the stranger to usurp
on him: and it lay only where an advowson was claimed in fee to him
and his heirs. F. JV. B. 30. See title Advowson III. 3 Comm. c. 16.

RECTO de Custodia Terr^e et H-eredis, A Writ of Right of
Ward.} A Writ which lay for him whose tenant, holding of him in

chivalry, died in nonage, against a stranger who entered on the land,
and took the body of the heir. By the stat. 12 Car. 2. c. 24. it is be
come useless as to lands holden in capite, or by knight's-service; but
not where there is guardian in socage, or appointed by the last will
and testament of the ancestor. For the form, see in F. JV B. 139:

Reg. Orig. 161.
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Guardian in socage was always, and still is, entitled to an action of
Ravishment of Ward (Ravishment de Gard; see that title;) if his ward
or pupil be taken from him; but then he must account to his pupil
for the damages he so recovers. Hale on F.JV.B. 139. And as he
was entitled at Common Law to this Writ of Right of Ward, so it
seems that he is still entitled to this antiquated remedy. 3 Comm. 141.
But a more speedy and summary method of redressing all complaints
relative to Wards and Guardians hath of late obtained, by an appli
cation to the Court of Chancery: which is the supreme guardian, and
has the superintendent jurisdiction of all the infants in the kingdom.
See title Guardian I, 3, 4; and passim.
RECTO de Dote; A Writ of Right of Dower, which lies for a

woman who has received part of her Dower, and demands the residue
against the heir of the husband, or his guardian. R. JV. E. 7, 8. 147:
Co. Lit. 32. 38. See title Dower.
RECTO de Dots unde Nihil habet; A writ of Right which

lies in case where the husband, having divers lands or tenements,
hath assured no Dower to his wife, and she thereby is driven to sue

for her thirds against the heir, or his guardian. Old JVat. Br. 6: Reg.
Orig. 170. See title Dower.
RECI'O quAKDo (or quia) Dominus remisit; A writ which lieth

where lands or tenements, in the seigniory of any lord, are in de
mand by a Writ of Right: if the lord in such case holdeth no Court

(or hath waived his right) at the prayer of demandant or tenant, but
sends to the King's Court his writ to put the cause thither for that
time, (saving to him at other times the right of his seigniory,) then
this writ shall issue out for the other party, and hath its name from
the words therein contained. F. JV. B. 16. See title Writ of Right.
RECTO de rationabili Parte, AWrit of Right lying between

privies in blood, as brothers in Gavelkind, sisters, and other copat>
ceners, for land in fee-simple. If there be two sisters, and the ances

tor dieth seised of land in fee, and one of the sisters enters into the
whole, and deforces the other, she who is deforced shall have the
Writ of Right de rationabili Parte; to have her reasonable or pro
portionable Part: And if, where there are two sisters, after the death
of the ancestor they enter and occupy in common as coparceners,
and then one of them deforce the other to occupy that which is

appendant or appurtenant to the messuage isfc. which they have in

coparcenary; she who is deforced shall have this writ. Also, if the
ancestor were disseised of lands, and dieth, and one sister entereth
into the whole land, and deforceth her sister, she shall have the writ

against her other sister: For it lieth as well on a dying seised of the
ancestor, if one sister enter on all, as where the ancestor doth not

die seised; and it is a writ of right-patent, isfc. P. JV. B. 9: JVew JVat.

Br. 19, 20.
In this writ the demand shall be of a certain portion of land, to

hold in severalty; and voucher and view do not lie in it, because of
the privity of blood; but in a rationabili Parte the view was granted,
an. 15 H. 5; for that the ancestor did not die seised, isfc. The process
on the writ, after removing into C. B. is Summons, Grand Cape,
and Petit Cape, &c. P. JV. B. 9. See Booth on Real Actions.
RECTO sur Disclaimer, A Writ which lies where the lord, in

the Court of Common Pleas, avows on his tenant, and the tenant dis

claims to hold of him; on which Disclaimer the lord shall have this
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writ; and if he avers and proves that the land is holden of him, he
shall recover back the land from the tenant for ever: this writ is
grounded on the statute of Westm. 2. c. 2. Old JVat. Br. 150. See
title Disclaimer.

RECTOR, Lat.~\ A Governor; Rector Ecclesice Parochialis, Is he
who hath the charge and cure of a parish church. It has been held,
that Rector Ecclesice is one who hath a parsonage where there is a

vicarage endowed. And when dioceses were divided into parishes,
the Clergy who had the charge in those places were called Rectors;
afterwards, when their rectories were appropriated to monasteries,
isfc. the Monks kept the great tithes; but the Bishops were to take
care that the Rector's place should be supplied by another, to whom
he was to allow the small tithes for his maintenance; and this was

the Vicar. See titles Parson; Vicar.
Rectorial Tithes; See title Tithes.

RECTORY, RectoriaT] Is taken pro Integra Ecclesid ParochiaW,
eum omnibus suis juribus ,frcediis, decimis, aliisque proventuum specie-
bus. Spelm. Also the word Rectoria hath been often applied to the
Rector's mansion, or parsonage-house. Paroch. Antiq. 549. See titles
Parson; Parsonage.
RECTUM, Right; antiently used for a trial or accusation. Bract.

lib. 3.
Rectum esse; See Rectus in Curia.
Rectum rogare. To petition the Judge to do Right. Leg. Ince. c. 9.
Rectum, Stare erf Rectum, To stand trial at Law, or abide by the

justice ofthe Court. Hoved. 655.
RECTUS IN CURIA, i. e. Right in Court; one who stands at the

bar, and no man objects any offence against him. Smith de Repub.
Angl. lib. 2. c. 3. When a person outlawed hath reversed the outlawry,
so that he can participate of the benefit of the Law, he is said to be
Rectus in Curia.
RECUSANTS; See title Papists, I. 2; and also titles Oaths; Aron-

conformists.
RED, Sax. rad.~] Advice; and redbana is one who advised the death

of another. See Dedbana.
Red Book of the Exchequer, Liber Rubeus Scaccarii.~] An an

cient record, wherein are registered the names of those who held
lands per Baroniam in the time of Hen. II. Ryley 667. It is a manu

script volume of several miscellaneous treatises, in the keeping of
the Ling's Remembrancer, in his office in the exchequer; and hath
some things (as the number of the hides of lands in many of our
counties, isfc.) relating to the times before the conquest. There is
likewise an exact collection of the escuages under King Hen. I.,
Rich. IE, and King John; and the ceremonies used at the coronation
of Queen Eleanor, wife to King Hen. HE, isfc.
REDDENDUM, Is used substantively for the clause in a lease,

whereby the rent is reserved to the lessor; which antiently consisted
of corn, flesh, fish, and other victuals. 2 Rep. 72.
In debt for rent, the plaintiff declared on a lease made 25 August

1 1 W. 3. of a messuage, isfc. for seven years, to commence from
the 24th day oi June before; Reddendum quarterly at Michaelmas, St.
Thomas's day, Lady-day, and Midsummer, three pounds ten shillings,
the first payment to be made at Michaelmas then next; and assigned
for breach that fourteen pounds of the rent was in arrear for one



422 BED

year, ending 24 December anno 13 Wil. And on demurrer to this
declaration, it was objected that on this lease there was no yeai
could be ended on the 24th of December, but on St Thomas's day,
according to the Reddendum; which was held to be true, because
where special days are limited in the Reddendum, the rent must be
computed from those days, not according to the habendum; and that
the rent is never computed from the habendum, but when the Red
dendum is general, i. e. paying quarterly so much. 1 Salk. 141. See
titles Deed If.; Rent; Lease.
REDDIDIT SE, Hath rendered himselfJ\ Where a man procures

bail for himself to an action in any Court at Law; if the party bailed,
at any time before the return of the second scire facias against the
bail, renders himself in discharge of his bail, they are thereby dis
charged. 2 Lill. Jbr. 430. See titles Bail; Scirefacias against Bail.
REDDITAR1US, A Renter; Redditarium, a Rental of amanor, or

other estate. Cartular. Abbat. Glaston. MS. 92.
REDDITION, Redditio.} A surrendering or restoring; being also

a judicial acknowledgment that the thing in demand belongs to the
demandant, and not to the person so surrendering. See stat. antiq. 34
if 35 H. 8. c. 24.
REDDITUS ASSISUS, A set or standing Rent. See Assisus.
REDEEMABLE RIGHTS. Those rights which return to the

conveyor or disposer of land, ifc. upon payment of the sum for which
such rights are granted. See titles Mortgage; Rent-Charge, &c.
RE-DELIVERY, A yielding and delivery back of a thing: if a

person has committed a robbery, and stolen the goods of another, he
cannot afterwards purge the offence by any Re-delivery, ifc. Co. Litt,
69: H. P. C. 72. See titles Robbery; Larceny.
RE-DEMISE, A re-granting of lands demised or leased. See De

mise and Re-demise.
REDEMPTION, Redemfitio.~] A Ransom or Commutation: By the

old Saxon Laws, a man convicted of a crime paid such a fine accord

ing to the estimation of his head, firo redemptione sua.�Redemp
tion is also applied to the payment of Mortgages, &c. See that title.

RE-DISSEISIN, Re-disseisina.} A Disseisin made by him, who
once before was found and adjudged to have disseised the same man

of his lands or tenements; for which there lies a special writ called a

Writ of Re-disseisin. Old Nat. Br. 106: P. JV. B. 188. See this Diet.
titles Disseisin; Assise ofNovel Disseisin.
REDRESS OF INJURIES. The more effectually to accomplish

the Redress of Injuries, Courts of Justice are instituted in every civi
lized society, in order to protect the weak from the insults of the

stronger; by expounding and enforcing those laws, by which rights
are defined, and wrongs prohibited: This remedy is therefore prin
cipally to be sought by application to these Courts of Justice; that is
by civil suit or action. 3 Comm. 2.

REDUBBERS, Those that buy stolen cloth, and turn it into some

other colour or fashion, that it may not be known again. Britton, c. 29:
3 Inst. 134: Stat. Wallie, 12 E. 1. c. 4.

REDUCTION, The Scotch term for an action for the purpose of

repealing or rendering null and void some deed or claim against the
party.
Reduction, and Reduction-improbation. The Reduction is a

rescissory action by which deeds, services, decrees, or illegal acts by
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any body corporate, may be rendered void. The action of Reduction
has a certification which renders the deed called for, and not produc
ed, incapable of receiving any effect until it be produced. The action
of Improbation is founded on actual forgery, and the certification
thereon has the effect of rendering the deed called for, and not pro
duced, for ever void and null. The junction of the two actions, which
forms what is called the Reduction-improbation, confers on the sim
ple Reduction all the efficacy of the Improbation, and secures the

person who uses it from all future trouble from the deed called for, if
it be not produced in the action. Bell's Scotch Diet.
RE-ENTRY, from the Fr. rentrer, rursus intrare,] The resuming

or retaking a possession lately had; as if a man makes a lease of lands,
isfc. to another, he thereby quits the possession; and if he covenants
with the lessee, that, for non-payment of rent at the day, it shall be
lawful for him to re-enter; this is as much as if he conditioned to take
again the land into his own hands, and to recover the possession by
his own act, wfchout assistance of the Eaw. But words in a deed give
no Re-entry, if a clause of Re-entry be not added. Wood's Inst. 140.
One may reserve a rent on condition in a feoffment, lease, isfc. that

if the rent is behind he shall re-enter, and hold the lands till he is
satisfied, or paid the rent in arrear; and in this case if the rent is
behind, he may re-enter; though when the feoffee, isfc-. pays or tenders
on the land all the arrears, he may enter again. And the feoffor, isfc.
by this Re-entry, gaineth no estate of freehold, but an interest, by the
agreement of the parties, to take the profits in the nature of a dis
tress: Here the profits shall not go in part of satisfaction of the rent;
but it is otherwise if the feoffor was to hold the land till he was paid
by the profits thereof. Litt. 327: Co. Litt. 203.
The distinction, when the profits taken by the lessor after entry are,

and when they are not, to be in satisfaction of the rent, is not admit
ted in equity; for the Courts of Equity will always make the lessor
account to the lessee for the profits of the estate, during the time of
his being in possession of it: and decree him, after he is satisfied the
rent in arrear, and the costs, charges, and expences attending his
entry, and detention of the lands, to give up the possession to the les
see; and deliver and pay him the surplus of the profits ofthe estate,
and the money arising thereby. 1 Inst. 283, (a) in n.

All persons who would re-enter on their tenants for non-payment
of rent, are to make a demand ofthe rent; and, to prevent the Re-en
try, tenants are to tender their rent, isfc. 1 Inst. 20 1 .' If there is a lease
for years rendering rent, with condition, that, if the lessee assigns his
term, the lessor may re-enter; and the lessee assigneth, and the les
sor receiveth the rent of the assignee, not knowing or hearing of the
assignment, he may re-enter notwithstanding the acceptance of the
rent. 3 Refi. 65: Cro. Eliz. 553. See further, title Rent.
A feoffment may be made upon condition, that if the feoffor pay to

the feoffee, isfc. a certain sum of money at a day to come, then the
feoffor to re-enter, isfc. Lilt. � 322. See titles Use; Entry.
REEVE-LAND; See Rcueland.
RE-EXCHANGE, The like sum of money, payable by the drawer

of a Bill of Exchange, which is returned protested, as the Exchange
of the sum mentioned in the bill, is, back again to the place whence
it was drawn. Lex Mercat. 98. See title Bill of Exchange.
RE-EXTENT, A second extent on lands or tenements, on com-
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plaint, that the former was partially made, isfc. Broke, 313. Sec title
Extent. � �'. n'. . Ii r\. . , � ii'* KWP
RE-FA-LO, The abbreviation of Recordari facias loquelam; See

that title.
REFARE, from Sax. reaf, or rcefan.] To bereave, take away, or

rob. Leg. Hen. 1. c. 83.

REFERENCE, The sending any matter by the Court of Chancery
to a Master; and by the Courts at Law to a Prothonotary, or Second
ary, to examine and report to the Court.
In Chancery, by order of Court, irregularities, exceptions, matters

of account, isfc. are referred to the examination of a master of that
Court. In the Court of B. R. matters concerning the proceedings in
a cause, by either of the parties, are proper matters of Reference un
der the Secondary, and for him in some ordinary cases to compose
the differences betwixt them; and in others to make his report how
the matters stand, that the Courtmay settle the differences according
to their rules and orders.
If a question of mere law arises in the course of a cause in Chance

ry, as whether, by the words of a will, an estate for life or in tail is
created; or whether a future interest devised by a testator shall ope
rate as a remainder on an executory devise; it is the practice of that
Court to refer it to the opinion of the Judges of the Court of K. B. or
C. P. upon a case stated for that purpose, wherein all the material
facts are admitted, and the point of law is submitted to their decision;
who thereupon have it solemnly argued by counsel on both sides, and
certify their opinion to the Chancellor: and en such a certificate the
decree is usually founded. It seems that the Master ofthe Rolls, sit
ting for the Chancellor, may make such Reference; but not. when sit

ting at the Rolls. 2 Bro. C. C. 88. The Court of Exchequer is both
a Court of Law and Equity; therefore, if a question of mere Law
arises in the course of the exercise of its equitable jurisdiction, the
Barons will decide upon it in that suit, without referring it to another

jurisdiction. 3 Comm. 452, 3. and n.�As to Reference to Arbitration,
see title Award.
REFERENDARY, Referendarius.~\ An Officer abroad, ofthe same

nature as Masters of Request were to the King among us; The Re
ferendaries being those who exhibit the petitions of the people to

the King, and acquaint the Judges with his commands. And there
was such an Officer in the time of the English Saxons here. Spelman.
REFORMATION OF RELIGION; The change from the Ca

tholic to the Protestant Religion, and the destruction ofthe Power of
the Pope in these kingdoms; which commenced in the reign oi Hen.
VIII. , and was established, after some interruption, in the reign of

Queen Elizabeth; and finally sanctioned at the Revolution, on the ab

dication of James See titles Papists; Uniformity; Church; &c. In
Scotland what is called the Reformation, took place in 1560, and was

established by the Act 1567. c. 2.

REFUSAL, Is where one hath by Law a right and power of hav

ing or doing something of advantage to him, and he declines it. See
title Executor.
There is a Refusal by the Bishop to admit a clerk presented to a

church, for illiterature, isfc; in which case, if a Bishop once refuses
a clerk for insufficiency, he cannot accept of him afterwards, if a new
elerk is presented. 5 Rep. 58: Cro. Eliz. 27. See titles Parson; Quare
Impedit.
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In Trover, a demand of the goods, and Refusal to deliver them,
must be proved, ifc. 10 Refi. 56. See title Trover.
REGALE EPISCOPORUM, The temporal rights and privileges

of a Bishop. Brady.
REGAEES, The King's servants or officers. Walsingham, anno

1291.
REGAL FISHES, Whales and sturgeons, some add porpoises.

See stat. antiq. 1 Eliz. c. 5; and this Dictionary, titles King; Queen.
REGALIA, Jura omnia ad Fiscum sfiectantia; Sfielman.] The

Royal Rights of a King, which the Civilians reckon to be six, viz.
Power of judicature; of life and death; of war and peace; masterless
goods, as waifs, estrays, ifc; assessments; and minting of money. See
title King.
The Crown, sceptre with the cross, sceptre with the dove, St. Ed

ward's staff, four several swords, the globe, the orb with the cross,
and other articles used at the Coronation of our Kings, are common

ly called the Regalia. See the relation of the Coronation of King
Charles II. in Baker's Chronicle.

Regalia is sometimes taken for the dignity and prerogative of the
King; and these the feodal writers distinguish into the majora and
minora Regalia: The former comprehending what relates to his power
and dignity: the latter to his fiscal or pecuniary prerogatives. 1
Comm. 241. See title King V.
Regalia is also taken for those rights and privileges which the

church enjoys by the grants and other concessions of Kings, and
sometimes for the patrimony of the Church; as Regalia Sancti Petri,
&c. It signifies alsa those lands and hereditaments which have been

given by Kings to the Church, viz. Cefiimus in manum nostram baro-
niam if Regada qua archie/nscofius E6oru?n de nobis tenet. Prynn. lib.
Angl. ii. 231. These, whilst in the possession of the Church, were
subject to the same services as all other temporal inheritances: and
after the death of the Bishop, they of right returned to the King, un
til he invested another with them; which, in the reign of William the

Conqueror, and some of his immediate successors, was often ne

glected or delayed; and as often the Bishops complained thereof.
This appears in Ordericus Vitalis, lib. 10, and other writers in those

days. JVeubrigensis, lib. 3. cafi. 26. tells us, they complained against
Henry II. for the same cause.

Regalia facere, to do homage or fealty when he is invested with
the Regalia. Malmsbury, de Geslis Pontificum, fi. 129, de Anselmo.
REGALITY, Was a territorial jurisdiction in. Scotland granted

with land from the Crown. The lands were said to be given in libe-
ram Regalitatem; and the persons receiving the right were termed
Lords of Regality. The civil jurisdiction of the Lord of Regality was

equal to that of the Sheriff"; but his criminal jurisdiction was much
more unbounded, as he was competent to judge in the four pleas of
the crown, and possessed the same criminal jurisdiction with the Jus

ticiary, excepting in thejcase of treason; and a criminal amenable to a

Court of Regality might have been repledged from the Sheriff', or
even from the Court of Justiciary. These jurisdictions were abolished
by the operation of the statute 20 Geo. 2. c. 50.

REGARD, Regardum; reioardum: Fr. regard; asfiectus, resfiectus.~\
Signifie , generally, any care or diligent respect: yet it hath also &

�

special acceptation, wherein it is only used in matters of the Forest:
Vol. V. 3 H
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either for the office of f^egarder, or for the compass of the ground be-.
longing to that office. Crow. Jur. 175. 199. Touching the former,see
Manwood, part 1. 194 if 198. And touching the second significa
tion, the compass ofthe Regarder's charge is the whole Forest; that
is, all the ground which is parcel of the forest, for there may be woods
within the limits of the forest, that are no parcel thereof, and those
are without the Regard. Manwood, fiart 2. c. 7. num. 4. And see stat.

20 Car. 2. c. 3. A.S to the Court of Regard, and the office of Regarder,
see this Dictionary, title Forest.

REGARDANT, Fr. seeing, marking, vigilant.] As a Villein Re
gardant was called, Regardant to the Manor, because he had the

charge to do all base services within the same, and to see the same

freed of all things that might annoy it. This word is only applied to
a villein or nief, yet in old books it was sometimes attributed to

services. 1 Inst. 120. A Villein Regardant, it seems, was rather so
called because annexed to the manor; regarding, or relating to it.
See titles Villein; Tenure.
REGARDER, Regardator, Fr. regradeur, spectator.] The officer

of the King's Forest, who is sworn to make the regard of it; and has
been used in antient time, to view and inquire of all offences of the
forest, as well of vert as of venison; and of concealment of any offen
ces or defaults of the foresters, and all other officers ofthe King's
Forest, relating to the execution of their offices, ifc. Cromp. Jurisd,
153: Manwood.
This officer was ordained in the beginning of the reign of Henry

IE Regarders of the Forest must make their regard, before any
General Sessions ofthe Forest, or Justice Seat, can be holden; when
the Regarder is to go through the Forest, and every bailiwick, to see

and inquire of the trespasses therein; ad videndum, ad inquirendum,
ad inbreviandum, ad certificandum, &c. Manw. part I. p. 194. A

Regarder may be made either by the King's letters patent; or by any
of the Justices of the forest, at the General Eyre, or such times as

the regard is to be made, ifc. Manw. See title Forest.
REGE INCONSULTO, A Writ issued from the King to the

Judges, not to proceed in a cause which may prejudice the King,
until he is advised.

James I. granted the office of supersedeas in C. B. to one Mitchel,
and thereupon Brownlow, Chief Prothonotary, brought an assise

against him; and the defendant Mitchel obtained the King's writ

to the judges, reciting the grant of this office, commanding them not

to proceed Rege inconsulto; And it was argued against the writ, that
the Court might proceed, because the writ doth not mention that

the King had a title to the thing in demand, nor any prejudice which

might happen to the King, if they should proceed: The cause was

compromised. Moor 844.
A Rege inconsulto may be awarded, not only for the party to the

plea, but on suggestion of a stranger; on cause shewn that the King-
may be prejudiced by the proceeding, ifc. Jenk. Cent. 97.
A Writ of Rege inconsulto does not lie, but when it appears

plainly to the Court, that the party's title is in disaffirmance of the

King's title. Hardr. 179.

When the defendants will not pray in aid, this writ is in nature

thereof, to inform the Court how it concerns the Crown, and to in

hibit their proceedings. See 9 Rep. 16. a: Cro. Eliz. 417. Where the
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tenant or defendant does not pray in aid, but a writ de Domino Rege
inconsulto is brought, and directed to the Judges, and it appears to
the Court, that the cause is not available or sufficient in Law, the
Court ought to disallow the writ, and proceed in the action; and if
the cause appears to the Court tobe just and lawful, and not brought
for delay, then the Judges ought to surcease. See 2 Inst. 269: And.
280: Mo. 421. And further Vin. Abr. title Rege inconsulto.

REGENT; See titles King V. 2: Queen.
REGIAM MAJESTATEM, A Collection of the antient Laws of

Scotland: Another of these books is entitled Quoniam Attachiamenta,
both being termed from the Initial Words. The Regiam Majestatem
is said to have been compiled by order of David I. King of Scotland;
who reigned from 1 124 to 1153.
REGIO ASSENSU, A Writ whereby the King gives his Royal

Assent to the election of a Bishop. Reg. Orig. 294.
REGISTER, more correctly Registrar; Registrarius.'] An officer

who writes and keeps a Registry. See Registry.
Register is the name of a book, wherein are entered most of the

forms of writs, original and judicial, used at Common Law, called
the Register of Writs. Coke affirms, that this Register is one of the
most antient books of the Common Law. Co. Lit. 159.

Blackstone terms it the most antient and highly venerable collec
tion of legal forms, upon which Fitzherbert's Natura Brevium is a

comment: and in which every man who is injured will be sure to
find a method of relief, exactly adapted to his own case, described
in the compass of a few lines, and yet without the omission of any
material circumstance. 3 Comm. 183.

REGISTRY, Registrum, from the old Fr, gister, i. e. in lecto

reponere.] Properly the same with Repository: The office books, and
rolls wherein the proceedings of the Chancery, or any Spiritual
Court, are recorded, isfc. are called by this name.

Registry, or Register of the Parish Church, Registrum
Ecclesiae Parochialis.~\ That wherein baptisms, marriages, and burials
are registered in each Parish every year; which was instituted by
Lord Cromwell, anno 13 Henry VIII. , while he was vicar general to
that King.
These Parish Registers are to be subscribed by the Minister and

Churchwardens; and the names of the persons shall be transmitted
yearly to the Bishop, isfc. See title Marriage.
Register, or Registry of Deeds. The registering of Deeds

and Incumbrances is a great security of titles to purchasers of
Lands, and to mortgagees; and some laws have been made requiring
the same. By stat. 2 Ann. c. 4, A Registry is to be kept of all Deeds
and Conveyances affecting lands, executed in the West Riding of
Yorkshire, and a public office erected for that purpose; and the

Register is to be chosen by freeholders having 100/. per annum, &c.
The stat. 6 Ann. c. 35. ordains, that a Memorial and Registry of all
Deeds, Conveyances, Wills, isfc. which affect any lands or tenements,
shall be made in the Fast Riding of the county of York; and the
Register is to be sworn by the justices in Quarter Sessions, and
every leaf of his book signed by two Justices.
By stat. 8 Geo. 2. c. 6. A Registry shall be of all Deeds made in

the North Riding of the county of York. Memorials of Wills must
be registered within six months after the death of the testator; the
Register neglecting his duty, or guilty of fraudulent practice*, shaji
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forfeit his office, and pay treble damages; and persons counterfeiting
any Memorial, isfc. be liable to the common penalties of forgery.
By stat. 7 Ann. c. 20. A Memorial and Registry is to be made of

all Deeds and Conveyances, and of all Wills, whereby lands are af
fected, isfc. in the county of Middlesex, in the like manner as in the
West and East Ridings of Yorkshire.
Deputy of the ChiefClerk of the King's Bench, appointed a Regis

ter for Middlesex, instead of the Chief Clerk. 25 Geo. 2. c. 4.
It is provided, by stat. 5 Ann. c. 18. and subsequent statutes, that

Bargains and Sales may be inrolled with the Register, and shall be
as valid as if inrolled according to slat. 27 H. 8. c. 16. See titles Bar

gain and Sale; Lirolment .

It is observed by Blackstone, that however plausible these Provi
sions as to a Registry may appear, in theory, to remedy the in
convenience arising from the want of notoriety attendant on modern
Deeds, it has been doubted by very competent judges, whether more
disputes have not arisen in those counties, by the inattentions and
omissions of parties, than have been prevented by the use of Regis
ters. 2 Comm. c. 20.

By these statutes, Deeds, Conveyances, and Wills, shall be void
against subsequent purchasers or mortgagees, unless registered be
fore the Conveyances under which they daim; also no judgment,
statute, or recognizance, shall bind any lands in those counties, but
from the time a Memorial thereof shall be entered at the Register's
office; but the acts do not extend to Copyhold Estates, Leases at a

Rack Rent, or to any Leases, not exceeding twenty-one years, where
the possession goes with the lease; nor to any Chambers in the Inns
of Court.
In Scotland Registration has the effect of giving a creditor a lien

on the effects of a debtor, and entitling him to the effect of, a decree
for the same.

Registry of Papists' Estates: See this Diet, title Papists II. 4.
REGIUS PROFESSOR, A Reader of Lectures in the Universi

ties, founded by the King: King Hen. VIII. was the founder of five
Lectures in each University of Oxford and Cambridge, viz. of Di

vinity, Greek, Hebrew, Law, and Physic; the Readers of which are

called in the University statutes Rcgd Professores.
REGNI POPUEI, A name given to the people of Surry and Sus

sex, and on the sea-coasts of Hampshire. Blount.
REGNUM ECCLESIASTICUM. In some countries, formerly,

the Clergy held there was a double supreme power, or two kingdoms,
in every kingdom; the one a Regnum Ecclesiasticum, absolute and

independent of any but the Pope, over ecclesiastical men and causes,

exempt from the Secular Magistrate; the other a Regnum Seculare, of
the King or Civil Magistrate, which had subordination and subjec
tion to the ecclesiastical kingdom; but these usurpations were exter

minated here by Henry VIII. 2 Hale's Hist. P. C. 324.

REGRATOR, Regratarius.] It originally signified one who

bought provisions, in order to sell them again for gain: and such

person was considered antiently as an enemy to the Community. It
is now confined to persons buying and selling again in the same

market, or within four miles thereof. See Spelm. v. Regratarius; and
this Dictionary, title Borestallef.
REGRESS, Letters of. These were granted by. the Superior of

lands, mortgaged to the Wadsetter or Mortgagor; their object was
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this�By the Wadset or Mortgage the Mortgagor was completely
divested, and when he redeemed he appeared to claim an entry from
the Superior as a stranger; and the Superior was no more bound
to receive the mortgagor than he could have been forced to re

ceive any third party: to remedy this, letters of Regress were

granted by the Superior, under which he became bound to re-admit
the Mortgagor at any time when he should demand entry. Bell's
Scotch Diet. See now the stat. 20 G. 2. c. 50.

REGULARS, Regulares.] Such as professed to live under some
certain rule; as Monks, or Canons Regular, who ought always to be
under some rule of obedience. See title Clergy.
REGUEUS, SUBREGULUS, Words often mentioned in the

Councils of the English Saxons. The first signifies Comes, the other
Vicecomes. But in many places they signify the same dignitary; as
in the old book in the archives of Worcester cathedral. Cowell. See
Subregulus.
REHABERE FACIAS SEISINAM, Quando Vicecomes liberavit

seisinam de majore parte, quam deberat.} A Writ judicial; of which
there is another of the same name and nature. Beg. Judic. 13. 51. 54.
It lay when the Sheriff in the Habere facias seisinam had delivered
more than he ought.
REHABILITATION, Rehabilitatio .] A restoring to former ability:

It was one of those exactions claimed by the Pope heretofore in
England, by his bull or brief, for re-enabling a spiritual person to

exercise his function, who had been disabled. See stat. 25 H. 8. c.
21; and titles Papists; Rome; Pope.
REIF, Sax. refan spoliare.} Robbery. Cowell.

REJOINDER, Rejunctio.~] The answer or exception of a defend
ant in any action to the plaintiff's replication. It ought to be a suffi
cient answer to the replication, and follow and enforce the matter of
the bar pleaded. Abr. 433. See titles Departure; Pleading.
RELATION, Relatio?\ ls> wbere, in consideration of Law, two

different times or other things are accounted as one; and by some

act done, the thing subsequent is said to take effect by Relation from
the time preceding: as if one deliver a writing to another, to be de
livered to a third person as the deed of him who made it, when
such third person hath paid a sum of money; now, when the money
is paid, and the writing delivered, this shall be taken as the deed of
him who made and delivered it, at the time of its first delivery, to
which it has Relation; (see titles Deed III. 7; Escrow;) and so things
relating to a time long before, shall be as if they were done at that
time. Terms de Ley: Shep. Epit. 837.
This device is most commonly to help acts in Law, and make a

thing take effect: and shall relate to the same thing, the same intent,
and between the same parties only; and it shall never do a wrong, or

lay a charge upon a person that is no party. Co. Litt. 190: 1 Rep.
99: Plowd. 188: 2 Vent. 200.
When execution of a thing is done, it hath Relation to the thing-

executory, and makes all but one act to record, although performed
at severat times. 1 Rep. 199. See title Execution: Judgment, 8tc.

Sale of goods of a bankrupt, by Commissioners, shall have Relation
to the first act of bankruptcy; anil be good, notwithstanding the bank

rupt sells them afterwards. Stat. 1 Jac. 1. c. 15. See title Bankrupt.
If an infant or feme covert disagree to a feoffment to them made,

when they are of age, or discovert; it shall relate as to this purpose,
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to discharge them of damage- from ihe time. 3 Reji. 29: Co. Litt:
310. See Infant, Sec.
Letters of administration relate to the death of the intestate, and

not to the time when they were granted. Style 341. See title Execu
tor. When the wife is endowed of lands by the heir, she shall be in
immediately from the husband by Relation. 36 H. 6, 7. See Dower.
It is a rule in pleadings, grants, ifc . ad firoximum antecedens fat re-

latio; but that rule has an exception, (viz.) nisi impediat sentential
And it hath been held, that this rule hath many restrictions, i. e.
Fiat relatio, so as there is no absurdity or incongruity; 'herefore it is
always secundum subjectam materiam. Hard. 77: 3 Salk. 199.
RELATOR, Lat.~\ A rehearser, or teller; applied to an informer.

See titles Information; Quo Warranto.

RELAXATION; Release. See that title.

RELEASE.

Relaxatio.] An instrument whereby estates, or other things,
are extinguished, transferred, abridged, or enlarged. West. Symbol.
part 1. /. 2. � 509. And whereby a man quits, and renounces, that
which he before had. Com. Dig. title Release.
A Release of Land, is classed by Blackstone among the secondary

or derivative sort of Conveyances: and is by him defined to be, A
Discharge or Conveyance of a man's right in lands or tenements, to
another that hath some former estate, in possession. See further this
Diet, titles Conveyance; Deed; Lease and Release.
The words generally used in such Releases are, remised, released,

andfor ever quit claimed. See post. II.

I. Of Releases, generally.
II. Of the Words and Ceremony required in a Release; and how

far a Covenant, Agreement, or a Disposition by Will, may
operate as a Release.

III. What shall be released, by a Release of all Claims and De
mands.

IV. What shall be released, by a Release ofall Actions and Suits;
and of all Right and Title in Land.

V. How far a Possibility, or contingent Interest, or Demand,
may be released.

I. There is a Release in Fact, and a Release in Law. Perkins'

Grants 7 1 . A Release in Fact, is that which the very words expressly
declare. A release in Law, is that which doth acquit by way of con

sequence or intendment of Law. How these are available, and how

not, see Littleton at large, I. 3. c. 8. Cowell.
A Release is the giving or discharging of a right of action which

a man hath claimed, or may claim, against another, or that which is

his; or it is the conveyance of a man's interest or right which he hath

to a thing, to another who hath possession thereof, or some estate

therein. 4 JVew Abr.

According to Coke, Releases are distinguished into express Re

leases in Deed, and those arising by operation of Law; and are made
of lands and tenements, goods and chattels; or of actions real, per
sonal, and mixt. X Inst. 264, a.

Releases of Land, may enure or take effect in various ways: Either,
First, by way of enlarging an estate; (enlarger I'estate;) where the

possession and inheritance are separated for a particular time; and

He who hath the reversion or inheritance, releases to the tenant in
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possession all his right and interest. Such Release is said to enlarge
his estate; and to be equal to an entry and feoffment, and to amount
to a grant and attornment. 1 Inst. 267, n. Thus, if there be tenant for
life or years, remainder to another in fee, and he in remainder re
leases all his right to the particular tenant and his heirs; this gives
him the estate in fee. Litt. � 465. But in this case the Relessee must
be in possession of some estate, for the Release to work upon; for if
there be a Lessee for years, and before he enters and is in posses
sion, the Lessor releases to him all his right in the reversion, such
Release is void, for want of possession in the Relessee. Litt. � 459.
When it is said, however, that a Release, which enures by enlarge

ment, cannot work without a possession, it must be understood to

mean, not that an actual estate in possession is necessary, but that a
�vested interest suffices for such a Release to operate npon. By com

paring this with the operation of a Lease and Release, (see that title,)
it will be seen, that not only estates in possession, but estates in re

mainder and reversion, and all other incorporeal hereditaments, may
be effectually granted and conveyed by Lease and Release: but it is
an inaccuracy to say, that the Release, in these cases, is in the
actual possession of the hereditaments: the right expression is, that
they are actually vested in him, by virtue ofthe Lease of possession
and the statute. 1 Inst. 270 (a) n. 3.
To make Releases operate by enlargement, it is generally neces

sary, that the Relessee, at the time the Release is made, should be
in actual possession of, or have a vested interest in, the lands intend
ed to be released; that there should be a privity between him and the
Reiessor; and that the possession of the Relessee should be notori
ous. To this latter circumstance, however, the Statute of Uses fur
nishes an exception, exemplified in the operation of a Lease and Re
lease: where the Bargainee has a vested interest, immediately after
the execution of the bargain and sale, without any entry, attornment,
or other act of notoriety whatsoever: though, at Common Law, till
entry or attornment, the Lessee was not capable of a Release. But,
from the general principles above noticed, tenant by elegit or statute
merchant is not capable of a Release that is to operate by enlarge
ment; while tenants in dower, or by the curtesy, are; as they have
the notoriety of possession and privity of estate with respect to the
Reiessor. See 1 Inst. 27'3. (a) in n.

Secondly; By way of passing an estate; (mitter I'estate;) as when
one of two coparceners releaseth all her right to the other, this pas
seth the fee-simple of the whole. 1 Inst. 273.
In both these cases there must be a privity of estate between the

Reiessor and Relessee; that is, one of their estates must be so related
to the other, as to make but one and the same estate in Law. 1 Inst.
272, 3: 2 Comm. c. 20.

3dly; By way of passing a right; (mitter le droit;) as if a man be
disseised, and releaseth to his disseisor all his right; hereby the dis
seisor acquires a new right, which changes the quality of his estate,
and renders that lawful which before was tortious or wrongful. Litt.
� 466.

Releases of this kind must be made either to the disseisor, his
feoffee, or his heir. In all these cases, the possession is in the Re
lessee; the right in the Reiessor; and the uniting the right to the

possession, completes the title of the Relessee: But the different de
grees of title in the disseissor, his feoffee, or his heir, give the R5g�
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leases made to them different operations. They all agree in this res

pect, that no privity is required, or indeed can from the nature of the
case, exist between them and the Reiessor. 1 Inst. 274. (a) in n.
At Common Law, lands could not be transferred from one to ano

ther, but by feoffment with livery of the seisin. This produced a

notoriety of the transmutation of the possession. This notoriety was,
in some measure, affected by a disseisin; but that was only a tortious
possession, liable to be defeated by the disseisee. Thus the disseisor
had the possession, the disseisee the right. To complete the title of
the disseisor, it was necesssay he should acquire the right: This
could not be done by a feoffment, as that was a transfer ofthe posses
sion; but it was effected by a Release, which, in this case, operated
as an actual transfer of the right. 1 Inst. 264. (a) in n.

Thus, in the case of a Release, per mitter le droit, when made to
the feoffee of the disseisor; the feoffee is in by title, his estate cannot
be devested or disaffirmed, but by an act equal to that which created
it: A Release does not affect his possession or title, but discharges it
from the right of the Reiessor; so that, whether the whole fee is in
the feoffee, or carved out into particular estates, it remains unaltered
by the Release, except as it is discharged by it from the right ofthe
Reiessor. 1 Inst. 275. (a) inn.� In the case of a release to the heir of
the disseisor, it is to be observed, that a disseisor has a mere naked
possession, unsupported by any right; and that the disseisee may
restore his possession, and put a total end to the possession of the dis
seisor by entry. But though the feoffee of the disseisor comes in by
title, still the right of possession remains in the disseisee, and he
may equally enter on the feoffee as on the disseisor; so that a Release,
per mitter le droit, gives both to the disseisor and his feoffee the
right of possession, and the right of property: But if the disseisor
dies, the entry of the disseisee is taken away, and a presumptive
right of possession is in the heir; so that the Release of the disseisee
only passes the right of property. 1 Inst. 277. (a) in n.

Asthly; By way of extinguishment; as if my tenant for life makes a

lease to A. for life, remainder to B. and his heirs, and I release to A.:
this extinguishes my right to the reversion, and shall enure to the

advantage of B.'s remainder as well as of A.'s particular estate. Litt.
� 470. See title Extinguishment. Where the Relessee cannot have
the thing per mitter le droit, yet the Release shall enure, by way of

extinguishment, against all manner of persons; as when the lord

grants the seigniory to his tenant, such Releases absolutely extin

guish the rent, isfc. although the Relessee be only tenant for life. See
1 Inst. 267. (a) in ra.: 193. (6): 273 (6).
Sthly; By way of entry and feoffment; as if there be two joint dis

seisors, and the disseisee releases to one of them, he shall be sole

seised, and shall keep out his former companion; which is the same

in effect as if the disseisee had entered, and thereby put an end to

the disseisin, and afterwards had enfeoffed one of the disseisors in
fee. 1 Inst. 278. It has been already observed, that when a man has
in himself the possession .of lands, he must, at the Common Law,
convey the freehold by feoffment and livery; which makes a noto

riety in the country: but if a man has only a right or a future interest,
he may convey that right or interest by a mere Release, to him that
is in possession of the land: for the occupancy of the Relessee is con

sider >d as a matter of sufficient notoriety already. 2 Comm. c. 20; and
|�e 1 Inst. 275/ (6) in n.
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A Release is to be adapted to the nature of the case, and the pur
poses for which the Release is intended; so that if a man be disseised
of lands, or dispossessed of goods, and release all actions, he may,
notwithstanding, enter into his lands, or retake his goods, the right
and property being still in him, though he has devested himself of
his remedy. Hob. 163: 4 Co. 63.

So, where a man has divers means to come to his right, he may re

lease one, and yet take advantage of the other; but if a man has not

any means to come to his right but by way of action, there, by a Re
lease of all actions, his right by judgment of Law is gone, because by
his own act he has barred himself of all means to come at it. 8 Co.
152: Co. Litt. 286.
Heretofore, Releases were construed with much nicety and great

strictness; and, being considered as the deed or grant ofthe party,
were, according to the rule of Law, taken strongest against the Re
leasor: They now receive such interpretation as these grants and

agreements do, and are favoured by the Judges as tending to repose
and quietness. Dyer 56: Plowd. 289: Hetl. 15: 8 Co. 148.
Hence it hath been established as a general rule in the construc

tion of Releases, that where there are general words only in a Release,
they shall be taken most strongly against the Releasor; but where
there is a particular recital in a deed, and then general words follow,
the general words shall be qualified by the special words. 1 Mod. 99:
1 Ld. Raym. 235.
It is necessary, in all cases where a Release of lands is made, that

the estate be turned to a right; as in a disseisin, isfc. where there are

two rights, a right of possession in the disseisor, and a right to the
estate in the disseisee; now when the disseisee hath released to the
disseisor, here the disseisor hath both the rights in him, viz. The
right to the estate, and also to the possession: or else it is requisite
that there be privity of estate between the tenant in possession and
the Releasor; for a Release will not operate without privity. 2 Lil.
435. A Release, made by one that at the time of the making thereof
had no right, is void; and a Release made to one that at the time of

making thereof hath nothing in the lands, is also void, because he

ought to have a freehold, or possession, or privity. JVoy's Max. 74.
He that makes a Release must have an estate in himself, out of

which the estate may be derived to the Relessee; the Relessee is to
have an estate in possession in deed, or in Law, in the land whereof
the Release is made, as a foundation for the release; there must be

privity of estate between the Reiessor and Relessee, and sufficient
words in Law, not only to make the Release, but also to create and
raise a new estate, or the Release will not be good. 1 Inst. 22. A

Release to a man and his heirs will pass a fee-simple: and if made to

a man, and the heirs of his body, by this the Relessee hath an estate

tail: But a Release of a man's right in fee-simple, is not sufficient
to pass a fee-simple. 1 Inst. 273.

A Release made by deed-poll, of right to lands, isfc. needs no other
execution than sealing and delivery; and will operate without consi
deration: But it is convenient to put a valuable consideration therein;
lest it should be judged fraudulent by statute. Litt. � 445. Lil. Con

vey. 230. 248: Cro, Jac. 270. See title Consideration.

Vol.V. 3 1
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IE A Release which operates by milter l'estate is, where two
persons come in by the same feudal contract, as joint-tenants or

coparceners, and one of them releases to the other the benefit of it
In releases which operate by this mode, the Relessee being suppo
sed to be already seised of the inheritance, by virtue of the former
feudal contract, and the Release only operating as a discharge from
the right of pretensions of another, seised under the same contract,
words of inheritance, in the Release, are useless. So, in cases of Re
leases fier milter le droit, words of inheritance are not necessary; as
the disseisor, to whom or to whose feoffee or heir that Release is
made, (see ante 1.) acquires the fee by the disseisin, and therefore
cannot take it under the Release: But where the Release operates
by enlargement, the Relessee having no such previous inheritance,
and possession being either for life, or in fee, (as originally granted,)
the Release gives the estate to the Relessee for his life only, unless
it is expressly made to him and his heirs. 1 Inst. 273, (5); 274, (a),
in n.

Littleton says, that the proper words of a Release are remisisse,
relaxassc, is? quietum clamasse, which have all the same signification.
Lord Coke adds, Renunciare, acquietare; and says, that there are other
words which will amount to a Release; as if the Lessor grants to the
Lessee for life, that he shall be discharged of the rent; this is a good
Release. Lit. � 44 5: 1 Inst. 264: Plowd. 140.

So, a pardon, by act of Parliament, of all debts and judgments,
amounts to a Release of the debt; the word Pardon including a Re
lease. 1 Sid. 261.
An express Release must regularly be in writing and by deed, ac

cording to the common rule, eodem modo oritur, eodem modo diss'olvi-
tur; so that a duty arising by record must be discharged by matter of
as high a nature; so of a bond or other deed. Co. Litt. 264, b: 1 Rol.
Refi. A3: 2 Leon. 76. 213: 2 Roll. Abr. 408: 2 Sand. 48: Moor 573.

fil. 787.
But a promise by words may, before breach, be discharged or re

leased, by word of mouth only. 1 Sid. 177: 2 Sid. 78: Cro. Jac. 483.
620: Vide Cro. Car. 383: 1 Mod. 262: 2 Mod. 259: 1 Sid. 293.
A Release of a right in chattels cannot be without deed. 1 Leon.

283.
A Covenant perpetual, as that the Covenantor will not sue beyond

a certain limitation of time, is a Defeasance, or absolute Release; and
this construction has been made to avoid circuity of action; for if
in such case the party should, contrary to his covenant, sue, the other

party would recover precisely the same damages which he sustained
by the other's suing; but if the covenant be, that he will not sue till
such a time, this does not amount to a Release, nor is it pleadable in
bar as such,, but the party hath remedy only on his covenant. Moor
23. ///. 80. 81 1: 1 Rol. Abr. 939: Bridg. 118: 2 Bulst. 95. 290: Hard.
113: 3 Lev. 41: 2 Salk. 573. 5: Carth. 210: 1 Ld. Raym. 419. 691: See
Cro. Eliz. 352: 1 And. 307: 1 Rol. Abr. 939: Carth. 63: Salk. 373: I

Show. 46.
If two are jointly and severally bound in an obligation, and the ob

ligee by deed, covenants, and agrees not to sue one of them; this is no
Release, and he may notwithstanding sue the other. Cro. Car. 55 1:

March 95: 2 Salk. 575.
But if two are jointly and severally bound, a Release to one dis-
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charges the other. 1 Ld. Raym. 420. See 2 Vent. 217: 1 Ld. Raym.
691: 1 Lev. 152: and further, this Diet, titles Bond; Covenant; Agree
ment.

It seems agreed, that a .vill, though sealed and delivered, cannot
amount to a Release, because it is ambulatory and revocable during
the testator's life; and by reason of the executor's consent, requisite
to every disposition of a personal thing by will, and the injury that

might accrue to the testator's creditors, were a will allowed to ope
rate as a Release. Stil. 286: 1 Vent. 39.
Therefore, where in debt on an obligation, by the representative of

a testator, a defendant pleaded that the testator by his last will in
writing released to the defendant; this was adjudged ill, and that no

advantage could be taken by plea. 1 Sid. 421.
But it hath been held in equity, that though a will cannot enure as

a Release, yet provided it were expressed to be the intention of the
testator that the debt should be discharged, the will would operate
accordingly; and that in such case it would be plainly an absolute dis
charge of the debt, though the testator had survived the legatee. 1 P.
Wms. 85: 2 Vern. 521.

So, in another case, it was held, that a Release by will can only op
erate as a legacy, and must be assets to pay the testator's debts; and
if a debt so released by will be afterwards received by the testator

himself in his lifetime, the legacy is extinct; and such Release by
will intimates no more than that the executors should not, after the
testator's death, trouble or molest the debtor. 2 P. Wins. 332.
If a debt is mentioned to be devised to the debtor, without words of

Release or discharge of the debt, and the debtor die before the testa

tor; this will not operate as a Release, but will be considered as a

lapsed legacy, and the debt will subsist. 2 Vern. 522.
A debt is only a right to recover the amount of the debt by way of

action: and as an executor cannot maintain an action against himself,
or against a co-executor, the testator by appointing the debtor an ex

ecutor of his will, discharges the action, and consequently discharges
the debt. Still, however, when the creditor makes the debtor his ex

ecutor, it is to be considered but as a specific bequest or legacy, de
vised to the debtor to pay the debt; and therefore, like other legacies,
it is not to be paid or retained, till the debts are satisfied; and if there
are not assets for the payment of the debts, the executor is answera
ble for it to the creditors. In this case, it is the same whether the ex

ecutor accepts or refuses the executorship. On the other hand, if the
debtor makes the creditor his executor, and the creditor accepts the

executorship if there are assets, he may retain his debt out of the

assets, against the creditors in equal degree with himself; but if
there are not assets he may sue the heir, where the heir is bound. 1

Inst. 264, (b) in n. See this Dictionary, titles Executor; Legacy; Will.

In the case of Smith v. Stafford (Hob. 216.), the husband promised
the wife, before marriage, that he would leave her worth 100/, The

marriage took effect, and the question was, whether the marriage was

a Release of the promise: All the Judges but Hobart were of opinion,
that as the action could not arise during the marriage, the marriage
could not be a Release of it. The doctrine of this case was admitted
in that of Gage v. Acton; which arose upon a bond executed by the

husband to the wife, before marriage, with a condition making it void
if she survived him, and he left her 1000/. Two of the Judges were
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of opinion that the debt was only suspended, as it was on a contin
gency which could not, by any possibility, happen during the mar

riage. But Holt, Chief Justice differed from them; he admitted, that
a covenant or promise by the husband to the wife, to leave her so

much in case she survives him, is good; because it is only a future
debt on a contingency, which cannot happen during the marriage,
and that is precedent to the debt: but that a bond debt was a present
debt, and the condition was not precedent, but subsequent; that made
it a present duty, and the marriage was consequently a Release of it.
The case afterwards went into Chancery. The bond was taken there
to be the agreement of the parties, and relief accordingly decreed.
See 1 Salk. 325: 12 Mod. 290: 2 Vern. 481. A like decree was made
in the case of Camel v. Buckle, 2 P. Wms. 243. See further, this Dic
tionary, title Baron and Feme.

III. Littleton says, that a Release of all Demands is the best
Release to him to whom it is made; and Coke says, that the word De
mand is the largest word in Law, except Claim; and that a Release of
all Demands discharges all sorts of actions, rights and titles, condi
tions before or after breach, executions, appeals, rents of all kinds,
covenants, annuities, contracts, recognizances, statutes, commons, isfc
Lit. � 508: Co. Litt. 291.
But notwithstanding the large import of the word Demands, yet

there are several instances where the generality of the word hath
been restrained to the particular occasion for which the Release was

made.
By a Release of all Demands, all actions real, personal, and mixed,

and all actions of appeal, are extinct. Litt. � 509: 8 Co. 154.

So a Release of all Demands extends to inheritances, and takes

away rights of entry, seisures, isfc. Co. Litt. 29 1. But if the King re

leaseth all Demands, yet as to him the inheritance shall not be in-
eluded. Bro. Prerogative, pi. 62: Bridge. 124.

By a Release of all Demands made to the tenant of the land, a com*
mon of pasture shall be extinct. Co. Lilt. 291.
A Release of all Demands will bar a demand of a relief, because

the relief is by reason of the seigniory to which it belongs. Cro. Jac.
170.
If A. being possessed of goods loses them, and they come to the

hands of B. who being in possession, A. by deed releases to B. all ac
tions and demands personal which at any time before habuit vel ha

bere fiotuit against B. for any cause, matter, or thing whatsoever; this
shall bar A. of the property of the goods; so that B. has the absolute

right in him by this Release. 2 Roll. Abr. 407.

By a Release of all Demands, all manner of executions are gone,
for the Recoveror cannot sue out a fierifacias, capias, or elegit, with
out a demand. Lilt. � 508: 2 Roll. Abr. 407.

By a Release of all Demands to the conusor of a statute-merchant,
before the day of payment, the conusee shall be barred of his action,
because the duty is always in demand; yet if he releases all his right
in the land, it is no bar. Co. Lit. 291: Bridgm. 124.

So, a bond conditioned to pay money at a day to come, is a debt and

duty presently, and may be discharged by a Release of all actions and
demands before the day of payment. Cro. Jac. 300.
But in an action of debt for non-performance of an award made for
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payment of money at a day to come; there is no present debt, nor any
duty before the day of payment is come, therefore it cannot be dis
charged before the day, by a Release of all actions and demands. Yelv.
214: Cro. Jac. 300.

So, if a man devises a legacy of 20/. to J. S. at the age of 23; though
the legatee, after he attains the age of 21, and before the day of pay
ment, may release it, yet by the word Demands, it is not released,
but there must be special words for the purpose. 10 Co. 51.
A Release of all Demands does not discharge a covenant not bro

ken at the time; but a Release of all Covenants will release the Cove
nant. Cro. Jac. 173: 2 Roll. Abr. 407: JVoy 123. For the difference,
when broken or not, see Dyer 217: Litt. Rep. 86: 3 Leon. 69: 5 Co.
71: Hoe's case: 10 Co. 51: Co. Litt. 292: 8 Co. 153: I And. 8. 64: and
this Dictionary, title Covenant.
If a Lessee for life grants over his estate by indenture, reserving

rent during the continuance of the estate, and afterwards releases to
the assignee all demands; this shall discharge the rent, for he had the
freehold of the rent in him at the time. 2 Roll. Abr. 408: Cro. Jac.
486: Bridgm. 123: 2 Roll. Rep. 20: Poph. 136.

So, if Lessee for years grants over by indenture all his estate, re
serving a rent during the term, and afterwards releases to the assig
nee all demands, this shall release the rent; for though he cannot have
an action to demand all the estate, yet this is an estate in him of the
rent, and assignable over; and in an action of debt for any arrears af
ter, he shall claim it as a duty accrued from the estate; and it shall not
be said that the duty arises annually on taking the profits, but this had
its commencement and creation by the reservation of the contract,
which was before. 2 Roll. Abr. 408.
If there be Lessee for years rendering rent, and the Lessor grants

over the reversion, and the Lessee attorns, and after the Lessee as

signs over his estate, and after, the Assignee of the reversion releases
all demands to the first Lessee, yet this shall not release the rent; for
there is neither privity of the estate or contract between them after
the assignment; but if the Release had been made to the Assignee, it
had extinguished the rent. 2 Roll. Abr. 408: Moor 544: Cro. Eliz.
606.

If he who has a rent-charge in fee releases to the tenant of the land
all demands from the beginning of the world till the making ofthe
deed of Release; this shall discharge all the rent, as well that to come
as what is past. 20 Ass.pl. 5: 2 Roll. Abr. 408.
It is said by Littleton and Coke, that by a Release of all demands a

rent-service shall be released; but this it is said is to be intended of a
rent-service in gross, as a seignory. Litt. � 5 10. Co. Litt. 291. There
fore, where in action of covenant on a lease for years, to pay the
rent reserved, the defendant pleaded Release by the plaintiff of all
demands, at a day before the rent in question became due; the

plaintiff replied, that the Release was in performance of an award of
all matters in controversy between the plaintiff and defendant; and on

demurrer it was adjudged, that the rent was not discharged by this
Release; as it became due by the perception of the profits, and was

not like to a rent-charge, or a rent-parcel of a seigniory; and that this
rent being incident to the reversion, and part thereof, was no more

released than the reversion itself; and this construction should the
rather prevail, as it was not the intention of the party to release this
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rent; but Tneisden said, that in Releases and Deeds, when words are

heaped up, the party who is to take advantage may take the strongest
word, and the strongest sense, and that is the reason they are put in;
and as to the intent, that must be gathered from the words, and men
must take care what words they use: And he said, he could see no

difference between this rent, and a rent in fee, both are rent-services,
and neither demandable before they come due, otherwise than as in
40 Ed. 3. 47. it is said, there is a continual demand betwixt lord and
tenant; and in this case there is a Tenure between the Lessee and him
in reversion; and the reason why the reversion is not touched by this
Release is, because it can work only by way of extinguishment, and
not by way of passing an interest; but it was adjudged against the Re
lease. 1 Lev. 99, 100: 1 Sid. 141: 1 Keb. 499. 510: See 2 Salk. 578.

IV. A Release of all actions discharges a bond to pay money on a

day to come; for it is debitum in presenti, quamvis sit solvendum infu
turo; and it is a thing merely in action, and the right of action is in
him who releases, though no action will lie when the Release is made.
Co. Litt. 292. See title Bond.
But a Release of Actions does not discharge a rent before the day

of payment, for it is neither debitum nor solvendum at the time of the
Release; nor is it merely a thing in action, for it is grantable over.

Co. Litt. 292.
So, if a man has an annuity for a term of years, for life, or in fee,

and he, before it be in arrear, releases all Actions; this shall not re

lease the annuity, for it is not merely in action, because it may be

granted over. Co. Litt. 292: 1 Bulst. 178: Cro. Eliz. 897: Moor 113.
But such Release shall release the arrears incurred before. 39 H. 6.
43: 2 Rol. Jbr. 404.

By a Release of all manner of Actions, all Actions, as well crimi
nal as real, personal,' and mixed, are released. Co. Litt. 287.
A Release of Actions real is a good bar in actions mixed: as Assise

of novel disseisin, Waste, Quare imjiedit, Annuity; and so is a Release
of Actions personal. Co. Litt. 284. But not after the grantee has made
his election. I Jones 215.
In an appeal of robbery or felony, a Release of all Actions personal

will not bar; because an appeal, in which the appellee is to have judg
ment of death, is higher than a personal action: but a Release of all
manner of Actions, or of all Actions criminal, or of all Actions mor

tal, or of all Actions concerning the Pleas of the Crown, or of all Ap
peals, or of all Demands, will be a good bar of any such appeal. Co.
Litt. 287.
And in appeal of maihem a Release of all actions personal may be

pleaded, because damages only are recovered. Co. Litt. 288. .

A Release of all Actions is regularly no bar to an execution; for
execution is no action, but begins when the action ends. Co. Litt.
289: 8 Co. 153.
Also a Release of all Actions does not regularly release a Writ of

Error; for it is no action, but a commission to the Justices to exa

mine the record; but if therein the plaintiff may recover, or be re

stored to any thing, it may be released by the name of Action. 2 List.

40: Yelv. 209: Co. Litt. 288. But, by a Release of all Suits, a man is
barred of a Writ of Error. Latch. 1 10. So, by a Release of all Suits
aman is barred of execution, because it cannot be had without appli-



RELEASE, IV. V. 439

cation to the Court, and prayer of the party, which is his suit. Co.
Litt. 291: 8 Co. 153.
A Release of all Actions is a good bar to a scirefacias, though it be

a judicial writ, for the defendant may plead to it, and it is in nature
ef anew original given by the statute. Co. Litt. 290: Comb. 455.

So, in reftlevin, a Release of all Actions is a good bar, for the avow

ant is defendant, though in some respects he is plaintiff. 2 Rol. Reft.
75.

So, if a man by wrong takes away my goods; if I release to him all
Actions personal, yet by Law I may take the goods out of his posses
sion. Co. Litt. 286: Skin. 57.
Ifa man releases all Actions, by this he shall release as well Ac

tions which he hath as executor, as those in his own right. 39 Ed. 3.
26: 2 Roll. Abr. 404: 2 Ld. Raym. 1307. S. C. cited by Rowel; and
said by him to be clearly so, unless there was an Action of his own

for the Release to work upon.
If a man releases all quarrels; a man's deed being taken most

strongly against himself, it is as beneficial as all Actions, for by it all
Actions real, personal, and mixed, are released; and all causes of Ac
tion, though no Action then depending. Co. Lilt 292.
If a person release to another all his right which he hath in the

land, without using any more words, as, To hold to him and his heirs,
&c. the Relessee hath only an estate for life. Dyer 263. A Release
made to a tenant in tail, or for life, of right to land, shall extend to
him in remainder or reversion. 1 Inst. 267 By Release of all a man's
right unto lands, all actions, entries, titles of dower, rents, itfc. are
discharged; though it bars not a right that shall descend afterwards:
And a Release of all right in such land will not discharge a judgment
not executed; because such judgment doth not vest any right: but

only makes the land liable to execution. 8 Reft. 151: 3 Salk. 298.
It is said a Release of all one's title to lands, is a Release of all

one's right. Litt. � 509: 1 Inst. 292. By a Release of all entries, or
right of entry, which a man hath into lands, without more words, the
Reiessor is barred of all right or power of entry into those lands; and
yet if a man have a double remedy, viz. a right of entry, and an ac

tion to recover, and then release all entries, by this he is not barred
and excluded his action; nor doth a Release of Actions bar the right
of entry. Plowd. 484: 1 Inst. 345.
If a disseisee releases to the disseisor all Actions; this is no Release

of his right of entry; for when a man has several means to come at

his right, he may release one, and yet take benefit of he other. Co.
Litt. 28. b: 8 Co. 141.

V. To prevent maintenance, and the multiplying of contention*
and suits, it was an established maxim of the Common Law, that no
possibility, right, title, or any other thing that was not in possession,
could be granted or assigned to strangers: A right in action could not

be transferred even by act of law; nor was it considered as trans
ferred to the King by the general transferring words of an Act
of Attainder. See 3 Reft. 2, 6. But a right or title to the freehold or

inheritance of lands might be released in five manners. 1. To the
tenant of the freehold, in fact, or in Law, without any privity. 2. To
him in Remainder. 3. To him in reversion. 4. To him who had right
only, in respect of privity; as if the tenant were disseised, the lord,
notwithstanding the disseisin, might release his services to him.
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5. To him who had privity only, and not the right; as, if tenant in
tail made a feoffment in fee, after this feoffment, no right remained
in him; yet in respect of the privity only, the donor might release to
him the rent and services. So, 6. If the terretenants, and the person en

titled to the right or possibility, joined in a grant of the lands, it would
pass them to the grantee, discharged from the right or possibility.
See 10 Reji. 49, (6.) But the law is now altered, in the above instances,
in many respects. As to the assignment of things in action, see title
Assignment. A contingent remainder in real estates can only be trans
ferred by a fine and a common recovery, in which the remainder-man
comes in upon the voucher. See titles Recovery; Remainder.
On the principles of the Common Law above stated, it was held,

that an heir at law cannot release to his father's disseisor in the life
time of the father; for the heirship of the heir is a contingent thing,
for he may die in the lifetime of the father, or the father may alien
the lands. Litt. � 446: Co. Litt. 265, a: 10 Co. 51: Bridgm. 76.

So, if the conusee of a statute released to the conusor all his right
to the land, yet he might afterwards sue execution, for he had no

right to the land, but only a possibility. 1 And. 133: Co. Litt. 265: 9
Roll. Abr. 405: Cro. Eliz. 552.

So, if a creditor release to his debtor all the right and title which
he hath to his lands, and afterwards get judgment against him,
he may extend a moiety of the same land; for he had no right to the
land at the time of the Release, and the land is not bound but in re

spect to the person. 2 Mod. 281: 2 Lev. 215.

So, if a plaintiff releases all demands to the bail in the King's
Bench and afterwards judgment be given against the principal, exe
cution may be sued against the bail; for that, at the time of the
Release, there was only a possibility of the bail becoming chargeable.
5 Co. 70: Co. Lit. 265: Moor 469: Cro. Eliz. 579: Hut. 17: and see

Moor 852.

So, if A. recovers in trespass against B. in B. R., and B. brings a

writ of error, pending which A. releases to B. all executions, and after
wards the judgment is affirmed, and new damages given to A. for the

delay, (on stat. 3 H. 7. c. 10.) this Release shall not bar A. to have

execution of those damages, because he had not any right to have

execution, nor to any duty when the Release was made. 2 Roll. Abr.

404: Cro. Jac. 337: 1 Roll. Refi. 1 1*.
If the next presentation to a church be granted to A. and B. and

living the incumbent, A. releases all his estate, title, and interest to B.,
this Release is void, it being of a chose in action; otherwise, had the

Release been made after the avoidance, at which time the interest
would have been vested in A. Cro. Eliz. 173. 600. Owen 85: 1 Leon.

167: 3 Leon. 256: Dyer 244: 10 Co. 48.

A city orphan cannot at law release her orphanage part to her

father, for she hath no right in her during the life of her father: but
it hath been held in equity, that such Release being for a valuable

consideration, as on the marriage of a daughter, and a portion given
her by the father, such Release may operate as an agreement to
waive the orphanage, and hath accordingly been so decreed in equity.
1 P. Wms. 638: 2 P. Wms. 527: Preced. Chan. 545.

If there be a devise of a term for years to A. for life, remainder to
B� B. may release his right to A., and such Release shall extin-
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guish his interest, though it was objected that B. had only a possi
bility at the time of the Release made. 10 Co. 47.
A entity uncertain at first, which, on a condition precedent, is to be

made certain afterwards, is but a possibility which cannot be released.
5 Co. 702: 2 Mod. 281, As a nomine licence waiting on a rent, which
cannot be released till the rent is behind, as the non-payment of the
rent makes the nomine pience a duty. Yelv. 215: Brownl. 116. So, if a
man covenant to pay 10/. on the birth of a child, the covenantor can
not be released ofthe 10/.; it resting merely in contingency whether
such child ever will be born or not. Yelv. 192.

So, if an award be, that on a plaintiff's delivering to defendant, by
a certain day, a load of hay, defendant shall pay him 10/.; in this case

the 10/. cannot be released before the day, for it rests merely in pos
sibility and contingency, whether the money shall ever be paid, for it
becomes a duty on delivery ofthe hay only, and not before. Yelv. 215.
See title Award.
In debt on bond against the defendant as administrator, Isfc. the

defendant pleaded a Release; whereby the plaintiff, reciting that
there were several controversies between the defendant and him, about
a legacy and the right of administration, releases to the defendant all
his right, title, interest, and demand of, in, and to the personal estate
ofthe intestate; and, on demurrer, this was held to be no plea; and a

difference was taken by Holt, between a Release of all Demands to the
person of the obligor or administrator, and a Release of all Demands
to the personal estate of the obligor or intestate; that the last will not
discharge the bond, as the other may, because the bond does not give
any right or demand upon the personal estate, ifc. until judgment and
execution sued. Salk. 575: 2 Ld. Raym. 786.
HA. promises B. in consideration that he will sell to his son certain

"merchandise, at such a price, that if his son does not pay it at the
feast "of St. Michael next ensuing, he himself will pay it; and before
Michaelmas, A. releases all actions and demands to him who made the
promise, this shall not release the assumpsit: For till Michaelmas it
cannot be known whether his son will have paid it or not, and, till de
fault by him, the other is not bound to pay it; so it is a mere con

tingency till Michaelmas, which cannot be released. 2 Roll. Abr.
407, 8.
A. the mother of B. having entered into a bond on his behalf for

1000/., B. executed an Indemnity Bond of the same date, conditioned
for the payment of 1000/., three months after her decease. A. after
wards made a Codicil to her Will, by which she relinquished two

debts due from B of 100: i/. and 500/.; and desired him to be punctual
in indemnifying her estate against the bond for 1000/. Soon after the
execution of this Codicil, A. executed a Release to B., in which (re
citing the existence of certain debts of 500/. 480/. and 300/. due on

bonds, ifc.) it was expressed that she had agreed to release B. from
those sums, and of and from all and every other sum or sums of

money, claims and demands thereby secured, and all other sum and
sumsofmoney, claim and demand whatsover,andreleased him accord

ingly from those sums, and all claim on account of those sums, or

for, or on account of any othermatter, cause, or thing whatsoever; the
Court of C. P. held that this Release did not extend to the Indemnity
Bond: and that no extrinsic evidence could be admitted to explain the
intentions of A. as to the Release. 1 JVew Rep. C. P. 113,
Vol. V. 3..K
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For more learning on this subject, see 4 New Abr.: 18 Vin. Abr.:
and Com. Dig. tit. Release.
RELEGATION, Relegatio.] A banishing, or sending away: Ab.

juration is forswearing the realm for ever; Relegation is banishment
for a time only. Co. Litt. 133. See title Transportation.
RELEVANT, applying to the matter in question�so Relevancy

of proof is the effect of it as applied to the action or Suit.
RELICTA VERIFICATIONE. Where a Judgment is confessed

by cognovit actionem after plea pleaded, and the plea is withdrawn, it
is called a Confession, or Cognovit actionem relictd verificatione. See
tit. Judgments acknowledged.
RELIEF, Relevamen; but in Domesday, Relevatio, releviutn.J A

certain sum of money which the tenant, holding by knights-service,
grand serjeanty, or other tenure, (for which homage or legal
service is due,) and being at full age at the death of his ancestor,
paid unto his lord at his entrance. See Bracton, lib. 2. c. 36: Britton,
c. 69: Grand Custumary of Normandy, c. 34.

Skene, de verbor. signif. verb. Relevium, saith, Relief is a French
word, from the Latin relevare, to relieve, or take up. that which is fal
len; for it is given by the tenant or vassal, who is of perfect age, after
the expiring of the wardship, to his superior lord, of whom he held
his lands by knight-service, that is, by Ward and Relief: For, by pay
ment thereof, he relieves, and, as it were, raiseth up again his lands,
after they were fallen down into his superior's hands, by reason of
wardship, isfc.
Relief is otherwise thus explained, viz. A feudatoiy or beneficiary

estate in lands was at first granted only for life; and after death of the
vassal it returned to the chief lord, for which reason it was called Feu-
dum caducum, viz. fallen to the lord by the death of the tenant; after
wards, these feudatory estates being turned into an inheritance, by the
connivance and assent of the chief lord, when the possessor of such
an estate died, it was called Hereditas caduca,i. e. it was fallen to the
chief lord; to whom the heir having paid a certain sum of money, he
did then relevare htereditatem caducam out of his hands; and the

money thus paid was called a Relief.
This must be understood after the Conquest; for, in the time ofthe

Saxons, there were no Reliefs, but heriots paid to the lord at the
death of his tenant; which in those days were horses, arms, isfc. and
such tributes could not be exacted by the English immediately after
the Conquest, for they w7ere deprived of both by the Normans; and
instead thereof, in many places, the payment of certain sums of

money was substituted, which they called a Relief; and which con

tinues to this day.
Relief reasonable, or, as it is sometimes called, lawful and antient

Relief, is such as is enjoined by some law, or becomes due by custom,
and doth not depend on the will of the lord. What that was, we may
read in the Laws of William the Conqueror, c. 22. and of Henry I. c.

14; and, before that time, in the Laws of Canutus, c. 97; viz. The
Reliefo( an Earl was eight war-horses, with their bridles and saddles,
four loricas, four helmets, four shields, four pikes, four swords, four
hunting-horses, and a palfrey, with their bridles and saddles: the

Relief of a Baron or Th ine was four horses, two with furniture, and
two without, two swords, four lances, four shields and an helmet, cum
lorica, and fifty marks in gold. The Reliefoi a Vavasor was his father's
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horse, his helmet, shield, lance, and sword which he had at his death.
The Reliefof a Villein, or countryman, was his best beast, Isfc. Cowell.
See title Tenures.
RELIGION, Religio.] Virtue is founded on reverence of God, and

expectation of future rewards and punishments; a system of Divine
Faith and Worship as opposed to others. Johns. That habit of reve
rence towards the Divine Nature, whereby we are enabled and in
clined to serve and worship Him, after such a manner as we con

ceive most acceptable to Him, is called Religion. Wilkins.
All blasphemies against God, as denying his Being or Providence;

all profane scoffing at the Holy Scripture, or exposing any part to
contempt or ridicule; all impostures in Religion, as falsely pretending
to extraordinary commissions from God, and terrifying or abusing
the people with false denunciations of judgments, isfc; ail ofn n lewd
ness, and other scandalous offences of this nature, because they tend
to subvert all religion or Morality, which are the foundation of Go
vernment, are punishable by the Temporal Judges with fine and im
prisonment; and also such corporal infamous punishment as to the
Court in discretion shall seem meet, according to the heinousness of
the crime. 1 Hawk. P. C. c. 5.
Blackslone enumerates the following, as the crimes against God

and Religion, which are punishable by the. Laws of England. Apos-
tacy; as to which see this Diet. tit. God and Religion�Heresy; see
this Diet, under that title�Reviling the Ordinances of the
Church; see that title�Nonconformity; see titles Dissenters; Non
conformists; Quakers�Popery; see tit. Papists�Blasphemy;
Swearing (profane); Conjuration, or Witchcraft; see those titles
�Religious Impostors; see tit. Prophesies�Simony; Drunken
ness; see those titles�Profanation of the Lord's Day, see tit. Sun

day�Lewdness; see that title:�See also titles Service and Sacra-
ments; Parson; Clergy, &c.
Seditious words, in derogation of the established Religion, are in

dictable, as tending to a breach of the peace. 1 Hawk. P. C. c. 5. � 6.
See titles Church; Papists; Conformity, &.C.
RELIGIOUS HOUSES, Religiose domus.~] Houses set apart for

pious uses, such as Monasteries, Churches, Hospitals, and all other

places where charity is extended to the relief of the Poor and Or

phans, or for the use or exercise of Religion. See titles Monasteries;
Abbat.
In the JVotitia Monastica, or a. A short History of the Religious

Houses in England and Wales, by Tanner, in alphabetical order of
counties, is accurately given a full account of the Pounders, the time
of foundation, titular saints, the order, the value, and the dissolution;
with reference to printed authors, and manuscripts which preserve
any memoirs relating to each House; with a Preface of the institu
tion of religious orders, isfc. Cowell.
RELIGIOUS M'T.N, Rcligiosi.~] Such as entered into some

monastery or convent, there to live devoutly: And in antient deeds of
sale of land, the purchasers were often restrained by covenant from
giving or alienating it, viris religiosis, to the end the land might
not fall into mortmain. Cowell. See tit. Mortmain.
RELIGIOUS ORDERS, For the qualification of clergy. See title

Ordination.

RELINQUISHMENT, A forsaking, abandoning, or giving ovei'.
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It hath been adjudged, that a person may relinquish an ill demand in
adeclaration, isfc. and have judgment for that which is well demanded.
Style, 1 75. See title Damages, II.
RELIQUES. Relique.J Remains, such as the bones, ifc. of Saints

�who are dead, preserved by persons living, with great veneration, as
sacred memorials of then): They are forbidden to be used, or brought
into England, by several statutes; and Justices of Peace were, by
stat, 3 Jac. 1. c. 26. empowered to search houses for Popish books
and 1-feliques, which, when found, are to be defaced and burnt, ifc.
See title Papists.
RELOCATION, A reletting or renewal of a lease. Where a land

lord, instead of warning a tenant to remove, has allowed him to con

tinue without malting any new agreement, this is termed in the Law
of Scotland, tacit Relocation.

REMAINDER.
Remanentia.] An estate limited in lands, tenements or rents, to

be enjoyed after the expiration of another particular estate. And a

Remainder may be either for a certain term, or in fee-simple, or fee-
tail; Broke, title Donee and Remainder, 245: Glanv. lib. 7. c. 1. The
difference between a Remainder and Reversion, according to Spel
man, is this, That by a Reversion, after the appointed term, the es

tate returns to the donor, or his heirs, as the proper fountain; where
as by Remainder it goes to some third person, or a stranger. Cowell.
Remainder is described to be a remnant of an estate in lands or

tenements, expectant on a particular estate created together with the

same, and at the same time; and is so expectant on the particular
estate, that unless it can take effect when the particular estate de

termines, it is void. Co. Lit. 49. 143: 2 Co. 5 1: Moor, 344: Faugh. 269.

I. Of the Nature of Remainders, vested or contingent; and the

general Rules relating thereto.

II. Of Contingent Remainders; and Remainders in Abeyance.
III. Of Cross Remainders, and those arising by Implication and

Construction ofLaw.
IV. Ofwhat Things a Remainder may be made, or limited.
V. What Words are sufficient to create a Remainder; and herein, in

what Cases the Heir shall take by Words of Purchase, or Words of
Limitation, and the Effect thereof: And see this Dictionary, title
Purchase.

I. An Estate in Remainder may be defined to be, an estate limited
to take effect and be enjoyed after another estate is determined. As,
if a man, seised in fee-simple, grant lands to A. for twenty years,
and after the determination of the said term, then to B. and his heirs

for ever: Here A. is tenant for years, Remainder to B. in fee. In the

first place, an estate for years is created or carved out ofthe fee, and

given to A; and the residue or Remainder of it is given to B. But

both these interests are in fact only one estate; the present term of

years and the Remainder afterwards, when added together, being
equal only to one estate in fee. Co. Litt. 143. They are indeed differ

ent parts, but they constitute only one whole: they are carved out of

one and the same inheritance: they are both created, and may both

subsist together; the one in possession, the other in expectancy. So,
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if land be granted to A. for 20 years, and, after the determination of
the said term, to B. for life; and after the determination of B.'s
estate for life, it be limited to C. and his heirs for ever: This
makes A. tenant for years, with Remainder to B. for life, Remain
der over to C. in fee. Now, here the estate of inheritance under

goes a division into three portions: there is first A.'s estate for years
carved out of it; and after that B.'s estate for life; and then the
whole that remains is limited to C. and his heirs. And here also the
first estate, and both the Remainders, for life, and in fee, are one es

tate only; being nothing but parts or portions of one entire inheri
tance; and if there were a hundred Remainders, it would still be the
same thing; upon a principle grounded in mathematical truth, that
all the parts are equal, and no more than equal, to the whole. And
hence also, it is easy to collect, that no Remainder can be limited
after the grant of an estate in fee-simple; because a fee-simple is the

highest and largest estate that a subject is capable of enjoying; and
he that is tenant in fee bath in him the whole ofthe estate: a Remain
der therefore, which is only a portion, or residuary part, of the estate,
cannot be reserved after the whole is disposed of. Plowd. 29: Vaugh.
269. A particular estate, with all the Remainders expectant thereon,
is only one fee-simple; as 40/. is part of 100/., and 60/. is the Re
mainder of it: wherefore, after a fee-simple once vested, there can

no more be a Remainder limited thereon, than after the whole 100/.

is appropriated there can be any residue subsisting. 2 Com. c. 1.1.
Thus much being premised, the Student will be the better enabled

to comprehend the rules that are laid down by Law to be observed
in the creation of Remainders; and the reasons upon which those
rules are founded.
First, There must necessarily be some particular estate, prece

dent to the estate in Remainder. As an estate for years to A. Remain
der to B. for life; or, an estate for life to A. Remainder to B. in tail.
This precedent estate is called the particular estate, as being only
a small part, particula, ofthe inheritance; the residue or Remainder
of which is granted over to another. The necessity of creating this

preceding particular estate, in order to make a good Remainder,
arises from this plain reason; that Remainder is a relative expression,
and implies that some part of the thing is previously disposed of: for
where the whole is conveyed at once, there cannot possibly exist a
Remainder; but the interest granted, whatever it be, will be an estate
in possession. See Co. Litt. 49: Plowd. 25.
An estate created to commence at a distant period of time, with

out any intervening estate, is therefore properly no Remainder: it is
the whole ofthe gift, and not a residuary part. And such future es

tates can only be made of chattel interests, which were considered in
the light of mere contracts by the antient Law, to be executed either
now or hereafter, as the contracting parties should agree: But an

estate of freehold must be created to commence immediately; for it
is an antient rule of the Common Law, that an estate of freehold can

not be created to commence in futuro; but it ought to take effect
presently, either in possession or Remainder: 5 Rep. 94: Because, at
Common Law, no freehold in lands could pass without livery of sei
sin; which must operate either immediately, or not at all. It would
therefore be contradictory, if an estate, which is not to commence till
hereafter, could be granted by a conveyance, which imports an im-
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mediate possession. Therefore, though a lease to A. for 7 years, to
commence from next Michaelmas, is good; yet a conveyance to B.
of lands, to hold to him and his heirs for ever, from the end of three
years next ensuing, is void. So that, when it is intended to grant an
estate of freehold, whereof the enjoyment shall be deferred till a

future time, it is necessary to create a previous particular estate,
which may subsist till that period of time is completed; and for the
grantor to deliver immediate possession of the land, to the tenant
of this particular estate; which is construed to be giving possession
to him in Remainder, since his estate and that ofthe particular ten
ant are one and the same estate in Law. As, where one leases to A.
for three years, with Remainder to B. in fee, and makes livery of
seisin to A.; here, by the livery, the freehold is immediately created,
and vested in B. during the continuance of A.'s term of years. The
whole estate passes at once from the grantor to the grantees, and
the Remainder-man is seised of his Remainder at the same time
that the termor is possessed of his term. The enjoyment of it must
indeed be deferred till hereafter; but it is, to all intents and purpo
ses, an estate commencing in presenti, though to be occupied and

enjoyed in futuro.
As no Remainder can be created, without such a precedent parti

cular estate, therefore the particular estate is said to support the Re
mainder. But a lease at mill is not held to be such a particular estate,
as will support a Remainder over. 8 Rep. 75. For an estate at will is of
a nature so slender and precarious, that it is not looked upon as a por
tion of the inheritance; and a portion must first be taken out of it, in or

der to constitute a Remainder. Besides, if it be a Freehold Remainder,
livery of seisin must be given at thetimeof its creation; and theentryof
the grantor, to do this, determines the estate atwill in the very instant
in Which it is made. Dyer 18. Or, if the Remainder be a chattel inter

est, though perhaps the deed of creation might operate as afuture con

tract, if the tenant for years be a party to it, yet it is void by way of
Remainder: For it is a separate independent contract, distinct from
the precedent estate at will; and every Remainder must be part of
one and the same estate, out of which the preceding particular estate
is taken. Raym. 15 1. And hence it is generally true, that if the par
ticular estate is void in its creation, or by any means is defeated after
wards, the Remainder supported thereby shall be defeated also: as

where the particular estate is an estate for the life of a person not

in esse; or an estate for life upon condition, on breach of which con

dition the grantor enters and avoids the estate: in either of these
cases the Remainder over is void. Co. Litt. 298: 2 Roll. Abr. 415: 1

Jon. 58.

Secondly, The Remainder must commence, or pass out of the

grantor, at the time of the creation of the particular estate. Lit. �
671: Plowd. 25. As, where there is an estate to A. for life, with Re

mainder to B. in fee: here B.'s Remainder in fee passes from the

grantor at the same time that seisin is delivered to A, of his life

estate in possession. And it is this, which induces the necessity at

Common Law of livery of seisin being made, on the particular estate,
whenever a Freehold Remainder is created. For, if it be limited even

on an estate for years, it is necessary that the lessee for years should

have livery of seisin, in order to convey the freehold from and out of

the grantor; otherwise the Remainder is void. Lit. � 60. Not that the
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livery is necessary to strengthen the estate for years; but, as livery
of the land fs requisite to convey the freehold, and yet cannot be given
to him in Remainder, without infringing the possession ofthe lessee
for years, therefore, the Law allows such livery, made to the tenant
ofthe particular estates to relate and enure to him in Remainder, as
both are but one estate in Law. Co. Litt. 49.
Thirdly, The Remainder must vest in the grantee during the con-.

tinuance of the particular estate, or eo instanti that it determines.
Plowd. 25: 1 Refi. 66. As, if A. be tenant for life, Remainder to B.
in tail; here B.'s Remainder is vested in him. at the creation of the
particular estate to A. for life: Or, if A. and B. be tenants for their
"joint lives, Remainder to the survivor in fee; here, though during
their joint lives, the Remainder is vested in either, yet, on the death
of either of them, the Remainder vests instantly in the survivor:
wherefore both these are good Remainders. But, if an estate be
limited to A. for life. Remainder to the eldest son ofB. in tail, and A.
dies before B. hath any son; here the Remainder will be void, for it
did not vest in any one during the continuance, nor at the determi
nation of the particular estate: and, even supposing that B. should
afterwards have a son, he shall not take by this Remainder; for, as it
did not vest at or before the end of the particular estate, it never can
vest at all, but is gone for ever. 1 Rep. 138. And this depends upon
the principle before laid down, that the precedent particular estate,
and the Remainder, are one estate in Law; they must therefore sub
sist and be in esse at one and the same instant of time, either during
the continuance of the first estate, or at the very instant when that
determines, so that no other estate can possibly come between them.
For there can be no intervening estate between the particular estate,
and the Remainder supported thereby; 3 Rep. 21: the thing support
ed must fail to the ground, if once its support be severed from it. %
Comm. c. 1 1.

If a man makes a lease to A. for life, and that after the death of A.
and one day after, the land shall remain to B. for life, ifc. this is a

void Remainder, because not to take effect immediately on the deter
mination of the first estate, and so during that time there would be an

interruption of the livery, and no tenant of the freehold, either to do
the services, or answer to the precipes of strangers: Plowd. 25: Raym.
144: that the Law is nice to an instant. 1 Ld. Raym. 316.
It is upon these rules, but principally the last, that the doctrine of

Contingent Remainders depends. For Remainders are either vested or

tontingent. V, steel Remainders, whereby a present interest passes to
the party, though to be enjoyed in futuro, are where the estate is in

variably fixed, to remain to a determinate person, after the particular
estate is spent. As, if A. be tenant for twenty years, Remainder to

B. in fee; here B.'s is a vested Remainder, which nothing can defeat,
or set aside. See post. II. and also post. V. as to the distinction be
tween Remainders vested and executed.

II. Contingent or Executory Remainders (whereby no present
interest passes) are where the estate in Remainder is limited to take
effect, either to a dubious and uncertain person; or upon a dubious and
uncertain event; so that the particular estate may chance to be de

termined, and the Remainder never take effect. 3 Rep. 20.
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Thus, if A. be a tenant for life, with Remainder to B's eldest son
(then unborn) in tail; this is a Contingent Remainder, for it is uncer
tain whether B. will have a son or no : but the instant that a son is
born, the Remainder is no longer contingent, but vested. Though, if
A. had died before the contingency happened, that is, before B's son

was born, the Remainder would have been absolutely gone; for the
particular estate was determined, before the Remainder could vest.

Nay, by the strict rule of Law, if A. were tenant for life, Remainder
to his own eldest son in tail, and A. died without issue born, but leav
ing his wife enseint, or big with child, and after his death a posthu
mous son was born, this son could not take the land, by virtue of this
Remainder; for the particular estate determined before there was any
person in esse, in whom the Remainder could vest. Salk. 228: 4 Mod.
282. But, to remedy this hardship, it is enacted, by stat. 10 �5* 1 1 W.
3. c. 16. That posthumous children shall be capable of taking in Re
mainder, in the same manner as if they had been born in their father's
lifetime: that is, the Remainder is allowed to vest in them, while yet
in their mother's womb.
The particular case on which this statute was passed, (as many sta

tutes have arisen from circumstances of private hardship or injus
tice,) was as follows:�A father had devised an estate to his son for
life, with a Remainder to the first and other sons of the son in tail; the
son died, leaving his wife pregnant, who was afterwards delivered of
a son: The Courts of C. P. and K. B. held clearly that the grandson,
not being born at the expiration ofthe estate for life, was not entitled
to take it; But the Lords, moved by the hardship ofthe case, reversed
the judgment ofthe Courts below, contrary to the opinions of all the

Judges. Reeve v. Long. 1 Salk. 227. isf alibi. But the House of Com
mons, in reproofofwhat they considered as an assumption of legislative
authority in the Lords, immediately brought in an act, which passed
into the above statute. The statute only mentions marriage and other

settlements; and it is probable that devises were designedly omitted to

be expressed, from delicacy, and that the authority of the judgment
of the Peers might not be too openly impeached. As the statute says,
that the posthumous son, in this case, shall take the estate as if born
before the death of the father, he is entitled to the intermediate pro
fits from the death of the father; 3 Atk. 203; which is different from
the case of a descent devested by the birth of a posthumous child. See
title Descent; Rule I.
This species of Contingent Remainders, to a person not in being,

must however be limited to some one, that may, by common possibi
lity, or fiotentia firofiinqua, be in esse at or before the particular estate
determines. 2 Refi. 51. As, if an estate be made to A. for life, Re
mainder to the heirs of B.: now, if A. dies before B. the Remainder is
at an end; for during B.'s life he has no heir, nemo est lucres viventis:
but if B. dies first, the Remainder then immediately vests in his heir,
who will be entitled to the land, on the death of A. See fiost. This is
a good Contingent Remainder, for the possibility of B.'s dying be
fore A. is fiotentia firofiinqua, and therefore allowed in Law. Co. Lit.
378. But a Remainder to the right heirs of B. (if there be no such

person as B. in esse,) is void. Hob. 33. For there must two con

tingencies happen; first, that such a person as B. shall be born; and,
secondly, that he shall also die during the continuance of the particu
lar estate; which make it fiotentia remotissima, a most improbable pos-
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sibility. A Remainder to-a man's eldest son, who hath none, (we have
seen,) is good; for by common possibility, he may have one; but if it
be limited in particular to his son John, or Richard, it is bad, if he
have no son of that name; for it is too remote a possibility that he
should not only have a son, but a son of a particular name. 5 Refi. 51.
A limitation of a Remainder to a bastard, before it is born, is not

good: for though the Law allows the possibility of having bastarcis, it
presumes it to be a very remote and improbable contingency. Cro.
Eliz. 509.

Next; with respect to a Contingent Remainder, where the person
to whom it is limited is fixed and certain, but the event upon which it
is to take effect is vague and uncertain. Where land is given to A.
for life, and in case B. survives him, then with Remainder to B. in
fee: here B. is a certain person, but the iiemainder to him is a Con

tingent Remainder, depending upon a dubious event, the uncertainty
of his surviving A. During the joint lives of A. and B. it is contin

gent; and if B. dies first, it never can vest in his heirs, but is for ever

gone: but if A. dies first, the Remainder to B. becomes vested. 2
Comm. c. 1 1 .

Contingent Remainders of either kind, if they amount to a free
hold, cannot be limited on an estate for years, or any other particular
estate, less than a freehold. Thus, if land be granted to A. for ten
years, with Remainder in fee to the right heirs of B.; this Remainder
is void: but if granted to A. for life, with a like Remainder, it is good.
1 Refi.. 130. For, unless the freehold passes out of the grantor at the
time when the Remainder is created, such Freehold Remainder is
void: it cannot pass out of him, without vesting somewhere; and in
the ease of a Contingent Remainder, it must vest in the particular te
nant, else it can vest no where; unless, therefore, the estate of such

particular tenant be of a freehold nature, the freehold cannot vest in
him, and consequently the Remainder is void.- 2 Comm. c. 1 1.

A Contingent Remainder is defined, by Fearne, to be a Remainder
limited so as to depend on an event or condition, which may never hap
pen or be performed; or which may not happen or be performed, till
after.the determination of the preceding estate; for, if the preceding
estate (unless it be a mere trust estate) determine before such event

or condition happens, the Remainder will never take effect. Under
this definition, we may properly distinguish four sorts of Contingent
Remainders. First, Where the Remainder depends entirely on a

contingent determination of the preceding estate itself.�Secondly,
Where the contingency on which the Remainder is to take effect is

independent of the determination ofthe preceding estate.�Thirdly,
Where the condition, upon which the Remainder is limited, is cer
tain in event, but the determination ofthe particular estate may hap
pen before it.�Fourthly, Where the person, to whom the Remain
der is limited, is not yet ascertained, or not yet in being. Fearne,
3, 4.
In the case of Dormer y. Fortescue; [reported in its various stages

by the name ofDormer v. Fortescue; Dormer v. Parkhurst; Barring-
ton d. Dormer v. Parkhurst; Smith v. Packhurst, or Parkhurst; Park
hurst v. Smith, &c. See Bro. B. C. titles Fine; Remainder/] an estate
was limited (after several precedent estates) to the use of A. for 99

years, if he should so long live; and after his decease, or the sooner

determination ofthe estate limited to him for 99 years, to the use of
Vol. V. 3 L
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trustees, and their heirs, during his life, upon trust, to preserve the
Contingent Remainders: and after the end or determination of thai
term, to the use of A's first and other sons successively in tail-male;
Remainder to the heirs of the body of the original settler; Remainder
to such settler's right heirs. All the preceding estates being deter
mined, A. came into the possession of the lands limited to him for
99 years; and having a son, they joined in levying a fine, and suffer

ing a common Recovery, in which the son was vouched. If the trus

tees took a vested estate of freehold during the life of A., the Recov �

ery was void, there not being a good tenant to the firacipe, the father
being oidy tenant for years; but it they took a contingent estate, the
freehold was in the son, and of course there was a good tenant to the
fircecifie. Upon this point, the case was argued in the Court of K. B.
and afterwards on appeal before the House of Lords, where all the
Judges were ordered to attend. Lee, C. J. when the cause was heard
in K. B., and Willes, C. J. in delivering the opinion of- the Judges in
the House of Lords, entered very fully into the distinction between
contingent and vested remainders. They seem to have laid down the

following points:�That a Remainder is contingent, either where the

person to whom it is limited is not in esse, or where the particular
estate may determine before the Remainder can take place: but that in
every case where the Person-to whom the Remainder is limited is in
esse, and is actually capable, or entitled, to take, on the expiration or

sooner determination of the particular estate, supposing that expira
tion or determination to take place at that moment, there the Re
mainder is vested. That the doubt arose, by not adverting to the dis
tinction between the different nature of the contingency, in those cases

where the Remainder is limited to a person in esse, but the title of
the Remainder-man depends on a collateral or extraneous contingen
cy, which may or may not, take place during the continuance of the

preceding estate; and those cases where the preceding estate may
endure beyond the continuance of the estate in Remainder. Thus, if
an estate is limited to A. for life, and, after the death of A. and J. S.,
to B. for life, or in tail, there, during the life of/. S., the title of B.

depends on the contingency of J. S. dying in the life-time of A. This be

ing an event, which may, or may not, take place during the continu
ance of the preceding estate, B's estate is necessarily contingent. But
then, supposing J. S. to die, still it remains an uncertainty whether
-B's estate will ever take place in possession: for, if the Remainder
be limited to B. for life, there, if B. dies in A's life-time, A's estate

would endure beyond the continuance of the estate limited in Re
mainder. The same would be the case if the Remainder over

were limited to B. in tail, and B. was to die in A's life-time without
issue. Yet, in both cases, it was agreed, that B. took not a contingent,
but a vested Remainder. Hence they inferred, that it was not the

possibility of the Remainder over never taking effect in possession,
but the Remainder-man's not having a capacity or title to take, sup
posing the preceding estate at that instant to expire or determine, to
gether with its being uncertain whether he ever will obtain that ca

pacity or title, during the continuance of the preceding estate, that
makes the Remainder contingent. Upon these grounds they deter
mined, that the Trustees took a vested Remainder, and that the Re

covery therefore was void.�The doctrine established in this case is
hud down very precisely by Coke, 10 Refi. 85. where he with great
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accuracy of expression, observes that where it is dubious and uncer

tain whether the use or estate limited in future shall ever vest in In
terest or not, then the use or estate is in contingency; because upon a

future contingent, it may either vest or never vest, as the contingent
happens. See 1 Refi, 137, b: 1 Inst. 265. a. in n: and post V.
if an estate be limited, either at Common Eaw, or by way of use, to

one for life, or in tail, Remainder to the right heirs of J. S. who is then
dead; this is a good Remainder, and vests presently in the person who
is heir at law to J. S. by purchase: see post V. and though a daughter
be then heir at law, and after a son is born, yet shall the daughter re
tain the land against him; for she being heir, and coming within the

description at the time when the Remainder was limited, it then vest
ed and settled in her, immediately, as a Remainder by Purchase, and
shall not, by any accident after, be defeated. 2 Roll. Abr. 415: 1 Co.
95. 103: Plowd. 56.
But if J. S. be, living at the time of the Remainder limited to his

right heirs, this puts such Remainder in abeyance or contingency;
that is, it is in no person, but in jiubibus, till the contingency happens;
for it is not in the feoffor, or donor, because he has limited it out of
him, and all Remainders must pass out ofhim at the time of the limi
tation, though they do not presently vest in the person intended; and
in the right heirs of J. S. it cannot be, because he cannot have heirs

during life; so there is no person, in rerum natura, within the descrip
tion, to take it; therefore it is, in the mean time, in abeyance or ex

pectancy, to vest or not vest, as the case happens; for if J. S. dies dur
ing the particular estate, then the Remainder presently takes place in
his heirs; but if the particular estate determines, by death or other
wise, in the life of J. S. then such Remainder is become totally void,
and can never vest; but the estate settles again in the feoffor, or donor,
as if no such limitation in Remainder had been; and he becomes te

nant to the precipe, and is obliged to do the services; and though J. S.
die soon after, yet his heir can have no benefit by it, not being capa
ble of taking the Remainder when it fell. 1 Co. 135: Co. Lit. 378, a;
2 Co. 51:3 Roll. Abr. 415: Plow. 28. 556: Poph. 74: Moor 720: 3 Co.
20: 10 Co. 50: Raym. 145: Pollex. 56. See Fearne 526�534, ts*c,
where this doctrine of the Remainder being in abeyance is considered
as in some measure unintelligible; and another question depending
thereon is stated thus: " A man [by settlement or will] makes a dis

position of a Remainder, or future interest, which is to take no effect
at all until a future event or contingency happen; it is admitted, that no
interest passes by such a disposition, to any body, before the event re

ferred to takes place. The question is, what becomes of the interme
diate reversionary interest from the time of the making such future

disposition, until it takes effect? It was in the grantor, or testator, at
the time of making such disposition, it is confessedly not included in
it: The natural conclusion seems to be, that it remains where it was,
viz. in the grantor, or the testator, and his heirs; for want of being
departed with to any body else.�When the future disposition takes

effect, then the reversionary or future interest passes, pursuant to the
terms of it; but if such future disposition fails of effect, either by rea
son of the determination of the particular estate, failure of the contin
gency, or otherwise, what is there then to draw the estate, which was

the intended subject of it, out of the grantor or his heirs, or the '.eirs
of the testator? or who can derive title to an estate under a prospective
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disposition which confessedly never takes any effect at all? Fearne
285, 6. 533.
But if there be no such J. S. at the time of the limitation, though

he be after born, and dies, during the particular estate; yet his heirs
shall never have the Remainder. So, if a Remainder be limited to A.
son of B. in tail, ifc. or to E. wife of D., where in truth there is no

such A. or R ., though B. has a son called A., or D. marries one E.,
yet they can never take the Remainder; because if there be such

persons as the words ofthe gift import, there the Remainder ought
to vest in them presently, and they will never after be made capable
of taking it; but if there be no such person then in esse, none who
come within that description after, can lay claim to it, because the
limitation was present to such persons; but a Remainder limited firi-
mogenito Jilio, or proximo literedi musculo of A. or propinijuioribus
hceredibus de sanguine puerorum, or seniori fiuero of A., or to the right
heirs of A., there being then such A. in esse, or to the wife A. shall
marry; these are good Remainders, and vest when such persons come

in esse as are within the description; because here appears no present
regard for any person in particular; therefore, if they answer the de

scription at any time before the particular estate determines, it is
time enough; and so there is a diversity between a Remainder limi
ted to one, by name in particular, and such Remainder limited bv
description or circumlocution, or between a general name and a

special name. Co. Lit. 3: 1 Co. 66: 2 Co. 51: Hob. 33: Moor 104:

Dyer 337: 2 Leon. 210: 1 Rol. Rep. 254.
A. makes a lease to B. for life of B., and after the death of A. to

remain to B. and his heirs; this Remainder is contingent, and cannot

vest presently, for if A. survives B. it is void; and because, otherwise,
the operation of livery would be interrupted during the life of A., for
he cannot give himself any estate, his livery operating to pass estates

from him, not to give any to him who had the whole before: there
fore, during his life, the operation of the livery must cease, and by
consequence no Remainder can take effect in virtue of that livery,
which pro tempore being at an end, all that depended thereon ceases

too; and can never after be revived; for the livery must carry out all
the estates at once from the feoffor; and if he comes again into the

possession before they can all take effect, this breaks the force of the

livery, and brings back again to him all that such livery had taken
out from him, and then they never can take effect but by a new

livery: This is the reason of the common case, that one cannot give
lands to another to begin after his death, because, being to make

livery presently, if that cannot operate presently, it can never operate
at all; for it is a contradiction to give lands to one by a solemn livery,
which is an act executed, and works presently; and yet, by words, to
restrain that operation to a future time: But in the principal case,

where A. dies first, there no interruption is ofthe livery, for B. had
an estate for life by virtue thereof; and before that determines, the
same livery which carried the Remainder in abeyance, for the uncer

tainty of its taking effect, does on A.'s death direct and settle, or bring
down the Remainder to B. and his heirs. 10 Co. 85.
If a lease be made to A., B., and C, for their lives, and if B. sur

vives C, then to remain to L. and his heirs: this Remainder is in

abeyance, because, though the person be certain, yet since it depends
on C's dying before him, till that be known the Remainder cannot
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vest. So if a lease be made to A. for life, and after the death of B.
who is a stranger, to remain to C. in fee, or to A. in fee; these Re
mainders are in abeyance or contingency, and depend on B.'s dying
before C. or A., for if he survives them, the Remainder cannot take
effect. 3 Co. 20: 10 Co. 85: Co. Lit. 378.
If a lease were made to A. for life, Remainder to the abbot of D.

and his successors, though the abbot were then dead, so as there
were then no abbot at all, yet the Remainder should be good, if ah
abbot were made before the death of A. So, of a Remainder to a

mayor, and commonalty, dean and chapter, prior and convent, isfc.

though there be then no mayor, dean or prior. So, of a Remainder to
the bishop of D., parson of D. , or other sole corporation, and his
successors; these Remainders (not being limited to them by name

specially, but to them generally, and so whoever comes within the de

scription before the determination of the particular estate, is capable of
taking by virtue thereof) are good Remainders in abeyance, isfc.
But if there be no such corporations at the time of the limitation,
then the Remainders are totally void; and none created after, though
by the same name, can take these Remainders, not even if a patent
be then passed to make such corporation. Co. Lit. 264: Hob. 33: 2 Co.
51: 10 Co. 30: Moor 104: 1 Rol. Rep. 254: 2 Bulst. 275.
Contingent Remainders may be defeated, by destroying or determin

ing the particular estate upon which they depend, before the contin
gency happens whereby they become vested. 1 Rep. 66. 135. There
fore, when there is tenant for life, with divers Remainders in
contingency, be may, not only by his death, but by alienation, sur
render, or other methods, destroy and determine his own life-estate,
before any of those Remainders vest; the consequence of which is,
that he utterly defeats them all. As, if there be tenant for life, with
Remainder to his eldest son unborn in tail, and the tenant for life, be
fore any son is born, surrenders his life-estate, he by that means de
feats the Remainder in tail to his son: for his son not being in esse,
when the particular estate determined, the Remainder could not then
vest; and, as it could not vest then, by the rules before laid down, it
never can vest at all. In these cases, therefore, it is necessary to have
trustees appointed to preserve the Contingent Remainders; in whom
there is vested an estate in Remainder for the life of the tenant for
life, to commence when his estate determines. If, therefore, his estate
for life determines otherwise than by his death, the estate of the
trustees, for the residue of his natural life, will then take effect, and
become a particular estate in possession, sufficient to support the
Remainders depending in contingency. See post. V. This method
is said to have been invented by Sir Orlando Bridgman, Sir Geoffrey
Palmer, and other eminent Counsel, who betook themselves to con

veyancing during the time of the Civil Wars; in order thereby to

secure in family settlements, a provision for the future children of an
intended marriage, who before were usually left at the mercy ofthe
particular tenant for life: and when, after the Restoration, those gen
tlemen came to fill the first offices of the Law, they supported this in
vention, within reasonable and proper bounds and introduced it into
general use. 2 Comm. c. 11. See Moor 468: 2 Roll. Abr. 797.pl. 12;
2 Sid. 159: 2 Chan. Rep. 170.

III. When lands are given in undivided shares to two or more for
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particular estates, so as that, upon the determination of the particular
estates in any of those shares, they remain over to the other grantees,
and the Reversion or Remainder-inan is not let in till the determina
tion of all the particular estates, then the grantees take their original
shares as tenants in common; and the Remainders limited to them,
on the determination of the particular estates, are known by the ap
pellation of Cross Remainders.�These Remainders may be raised
both by deed and will; in deeds they can only be created by express
words, but in wills they may be raised by implication. 1 Inst. 195,
b. in n.

A. having issue five sons, his wife being enseint, devised two-
thirds of his lands to his four younger sons, and the child in -ventre
sa mere, if he were a son, and their heirs; and if they all died without
issue male of their bodies, or any of them, that the lands revert to the
right heirs of the devisor: By this devise, the younger sons -were

tenants in tail in possession, with Cross Remainders in tail to each
other, and no part shall revert to the heir of the devisor, till all the
younger sons be dead without issue male of their bodies. Dyer 303.
But where one having issue three sons, A., B., and D., devises one

house to A. and his heirs, another to B. and his heirs, and a third to
D. and his heirs; provided, that if all his said children die without
issue, that then the messuages remain and be to his wife and her
heirs: It was held by three Judges, that, on the death of one of the
son- without issue, the wife might enter, and that here there were no

Cross Remainders from one son to another, because, being devised
to them severally by express limitation, there shall be no greater
estate to them by implication. Gilbert v. Witty, Cro. Jac. 655: 2 Roll.

Rep. 281: 1 Vent. 224: Raym. 455: Fitzg. 97: 2 Jon. 82: Carth. 173.
In the above case it was said, by Justice Dodderidge, that Cross

Remainders shall never be raised, by implication, between more than
two. This doctrine received some countenance from what was said

by the Courts in the cases of Cole v. Bevingstone, 1 Ventr. 224:

Holmes v. Meynell, T. Raym. 452. and some other cases. See 4 Leon.
14. But it seems entirely exploded by the cases of Burden v. Bur-

'ville, B. R. Pasch. 13 Geo. 3: Richmond (D.) v. Cadogan (-�.), Chanc.
May 1773: Wright v. Ho/ford if al. Cowp. 31. and some other subse

quent cases. It seems, however, to be admitted in these cases, that to
raise Cross Remainders between more than two, stronger implica
tion is required, than to raise them between two only. 1 Inst. 195, b.
in n: and see 4 Term Rep. K. B. 713, that the Rule is, that as be
tween two only it shall be presumed that Cross Remainders were

intended to be raised: but if there be more than two, it is necessary
to resort to other words in a Will to discover an intention to raise
them. See also 2 East's Rep. 36. 47.
One seised of lands in fee, by will devises Black Acre to A. his

daughter, and her heirs, and White Acre to his daughter B. and her

heirs; and if she die before the age of sixteen years, living A., then
A. to have White Acre to her and her heirs; and if A. die, having no

issue, living B., then B. to have the part of A. to her and her heirs;
and if both die having no issue then to J. S. and his heirs; the testa

tor dies; B. attains her age of sixteen years, and then dies, without
issue in the life of A.; and it was held by three Justices, against
Dyer; 1st, That the daughters had an estate-tail on the whole will, and

not a fee determinable on a contingency subsequent; 2dly, That, by
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the words " if both die without issue" no Cross Remainders in tail
were created by implication, but that on is.'s death without issue,
after sixteen, J. S. should have her part presently without staying till
the death of A. without issue. Dyer 330: 1 Bendl. 212: 1 Roll. Abr.
839: Vaugh. 267.
A. seised of lands in fee, by will devises all his lands in the county

of, esc. to his two daughters B. and D. and their heirs, equally to
be divided betwixt them; and in case they happen to die without issue,
then to his nephew J. S. and the heirs male of his body, and dies;
and it was adjudged, that on the death of B. one ofthe daughters ol
the other sister took her moiety as a Cross Remainder. Raym. 452:
Skin. 17: 2 John. 172: 2 Show. 136: Pollex. 434. and see 2 Vern. 545:
3 Mod. 107.
Richard Holden seised in fee, and having issue, a son and three

grandchildren, by his will devised part of his estate to his wife for her
life, and the reversion of such part, expectant on her death, and all
other his freehold tenements, isfc. he gave to his son Richard Holden
for life, and after his death to his first and other sons successively in
tail male, and for default of such issue, and after the determination of
the said estates, he gave the premises to his grandson Richard Holden,
and his granddaughter FJizabeth Holden, to be equally divided be
tween them, and to the heirs of their respective bodies issuing; and
for default of such issue, he gave the premises to his granddaughter
Anne in fee: The testator died seised, Richard the son died without
issue male, whereupon Elizabeth and the grandson entered, and
Elizabeth died without issue generally; Anne Holden married John
Jervis; and the question was, Whether there were Cross Remainders,
between Elizabeth and Richard the grandson, or whether the moiety
of Elizabeth should go to Anne or to Richard? And it was resolved,
that there were no Cross Remainders between them, because here are

no express words, nor is there a necessary implication, without one of
which Cross Remainders cannot be raised; that the words, and for
default of such issue, being relative to what goes before, mean only
and for default of heirs of their respective bodies; and therefore it is
no more than as if it had been a devise of one moiety to Richard and
the heirs of his body, and of the other moiety to FJizabeth, and the
heirs of her body; and for default of heirs of their respective bodies,
Remainder over; in which case there could be no doubt; and it was
held, that this case differed from the case supra, the word respective
being in that case, and the first devisees were the testator's daughters,
and the Remainder-man only a nephew; whereas, in the present
case, Anne was as near to the testator as Richard. Comber v. Hill,
2 Kely. 188: 2 Barn. K. B. 367. 443: Browne v. Williams, Mich. 8
Geo. 2.

IV. As to estates of inheritance, there can be no doubt but that the
grantor, having a perpetual and durable interest in the estate, may
share and divide it, or grant as many Remainders over as he thinks
proper. 4 New Abr. 492.
But as to personal goods and chattels, it was formerly held, that

they, in their own nature, were incapable of any limitation over;
being things transitory, and by many accidents subject to be lost, de
stroyed, or otherwise impaired, and the exigences of trade requiring
a frequent circulation thereof, in which they differ from lands fcnd
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tenements which are permanent; therefore what is called an estate in
lands, is termed firofierty in personal chattels: Wherefore it was held
thai a grantor's devise of a personal thing to one, though but for an

hour, or minute, was a gift for ever; and an absolute disposition of
thejentire property. Bro. Devise 13: Plowd. 521: Dyer 71: 8 Co. 94.
Hence it was a long time before the Courts of Justice could be

prevailed upon, to have any regard for a devise over, even of a chattel
real, or a term for years, after an estate for life limited thereon; be
cause the estate for life being, in the eye of the Law, of greater re
gard and consideration than an estate for years, they thought he, who
had it devised to him for life, had therein included all that the devisor
hEur a power to dispose of, but now such Remainders over are allowed
wider the name of Executory Devises, and are established both in
Ciurts of Law and Equity, provided they tend not to a perpetuity,
sdas to make estates unalienable. 4 Aew Abr. 294. See this Diet.
ti|le Executory Devise.
Also a distinction was formerly taken between a devise of a per

sonal chattel to one for life, with a Remainder over, and of the use

only; that in the first case the devisee for life had the absolute pro
perty; but not so in the second, for that the first devisee had not the

property of the goods, but only a special interest in them, so that
there still remained a property which might be limited over: But this
distinction is now exploded, and the devisee in remainder is allowed
in Equity the like remedy in both cases. Plowd. 521: Cro. Car. 346:
1 Roll. Abr. 610: March 106: Owen 33: 1 Ch, Ca. 129: 2 Vern. 245:
1 P. Wms. 1. 502. 651: 2 Comm. c. 25.fi- 398.

But a devise of a term for years, or personal chattel, to one, for a

day, or an hour, is a devise of the whole term or interest, if the limi
tation over is void, and it appears at the same time that the whole
was intended to be disposed of from the executors. 1 P. Wms. 666.
A. being possessed of a term for ninety-nine years, devised it to B.

for life, and after to six others successively, for their lives, if the
term so long continue; and all the seven persons being dead, and the
term continuing, it was adjudged, that it should revert to the execu

tors ofthe testator, and that it did not vest in the survivor of the

devisees, so as to transmit it to his representatives. 1 Salk. 231: 1

Ld. Raym. 325.
A fanner devised bis slock (which consisted of corn, hay, cattle,

ifc.) to his wife for life, and after her death to the plaintiff. It was

objected, that no remainder can be limited over of such chattels as

these, because the use of them is to spend and consume them; but
the Master of the Rolls said the devise over was good, but added, if

any ofthe cattle were worn out in using, the defendant was not to be

answerable for them; and if any were sold as useless, the defendant
was only to answer the value of them at the time of the sale; and an

account was decreed to be taken accordingly. Abr. Eq. 361.
A. gives his sister, by will, 10/., and directs, that such part of his

personal estate, as his wife should leave of her substance, should go
to the sister; whatever the wife has not employed in that way shall

to over, and be accounted for. 1 P. Urns. 65 1.

But if a chattel real, money, goods, or other personal things, are
devised to one, and the heirs of his body, or to one, and, if he dies

without heirs of his body, Remainder over, by which the devisee has

an estate-tail; this Remainder is totally void, and the Courts of Equity
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will not allow of a bill by the Remainder-man to compel security, Isfc.
or to have the money, isfc. after the death of the first devisee, but it
shall go to his executors or administrators; for the first devise gives
the absolute property of a'personal estate, as the like devise of a real
estate, before the statute De donis, gave the absolute fee, upon which
no limitation could be made further; and as the heirs are the repre
sentatives to take the real estate, so are the executors to take the
personal estate; and this is not within the statute De donis, but re
mains as at Common Law. 2 Vent. 349: 2 Vern. 600: 1 Salk. 156.
If A. devise that his goods and furniture shall remain in his house,

to be enjoyed, according to the limitations of his will, by those entitled
to the house; the first, who would be tenant in tail of the house be
comes absolute owner of the goods. See further, title Executory
Devise.
Not only lands and tenements, but also rents, commons, estovers,

or any other interest or profits in esse, wherein the grantor hath the
absolute property to him and his heirs, may be granted with Remain
der over. Plowd. 379: 9 Co. 48. 97.

So, if one hath the office of park-keeper, forester, gaoler, sheriff,
isfc. to him and his heirs, he may grant those offices to one for life,
Remainder to another for life, isfc. for omne majus continet in se minus;
and as they are grantable over in fee, so may they be granted in suc

cession to one for life, with Remainders over, isfc. 9 Co. 48: 1 And.
til. 201.
'It was formerly doubted, whether there could be a Remainder of a
rent de novo; that is, whether a man, seised of lands in fee, could
thereout grant a rent-charge to one for life or years, Remainder to

another in fee, or in tail; and this doubt arose from the rent not having
any existence before it was created, consequently, no reversion could
be left to the grantor, out of which the Remainder was to arise: But
it is now settled, that such grant in Remainder is good, the grantor
having the absolute interest in the estate out of which it is to arise,
and his intention gives it, being for the whole, out of which the les
ser estates are carved. But if he grant such rent for life or years, to
one, without going further, he cannot after grant the reversion thereof
to another, because he has no reversion in him. 2 Rol. Abr. 415: 2
Co. 70. 76: 2 Vent. 240: 1 Lev. 144: 1 Sid. 285: 2 Salk. 577: 2 Lutw.
1225: Moor pi. 100. See title Rent.
The King may grant an estate in an office, to commence in futuro,

or on a contingency, for he hath no inheritance in the office, as to the
execution of it, but in point of interest only to grant. And there is a

diversity between offices in fee existing, and such as are granted only
for life; which, being as a new thing created, may, as a rent de novo,
be granted to commence in futuro. 4 Mod. 275: 1 Ld. Raym. 52:
Carth. 350: Salk. 465: Comb. 334.
If one be created Bat on, Viscount, Earl, isfc. by patent, and after,

in the same patent, the same honour is granted to another in Remain

der, yet this operates as a new grant, and not as a Remainder; for the
King had no reversion of that honour in him, though he had still
the same power of appointing one in succession to take it, as he had
of granting it to the first. Show. Pari. Ca. 5. 1 1.

V. The word Remainder is no term of art, nor is it necessary to
create a Remainder. So that any words, sufficient to shew the intent
of the party, will create a Remainder; because such estates take their
Vol. V. 3 M



458 REMAINDER, V.

denomination of Remainders, more from the nature and manner of
their existence, after they are limited, than from any previous qualityinherent in the word Remainder. To make them such, therefore,
if a man gives land to A. for life, and that after his death the land
shall revert, or descend, to B. for life, ifc, this is a good Remainder,
and may be pleaded as such. 1 Roll. Abr. 416: Plowd. 29: 1 Roll.
Refi. 319: Dyer 125.

So, if lands are given to one, and the heirs male of his body, and to
him, and the heirs female of his body; this limitation to the heirs
female is a Remainder; because it is not to take place till the estate
to the heirs male is spent. Co. Lit. 377, a.

So, if lands are given to a widow, and to the heirs of the body of
her late husband, on her begotten. This is a Remainder to the heirs
of the body of the husband; because it cannot take effect till after the
widow's death, who has an estate for life. Co. Litt. 26. 200: 2 Mod,
210.

So, an estate limited to A. for life, or in tail, and after his decease,
or for default of such issue, to B. and the heirs of his body, is good,
though there be not the word Remainder. So, if a lease be made to A.
for life, and that after his death B. shall have the profit; this is a

good Remainder to B. Plowd. 159: Moor id. 54: Dyer 125: 1 Rol,
Refi. 319: Cro. Eliz. 10. 742.

So, a lease to A for life, and that after his death his children shall
have it, is a good Remainder. 6 Co. 17, b: Raym. 83.
Nay, though an estate be limited expressly as a Remainder, yet,

if it be not so in construction of Law, the word Remainder will have
no force to make it such. As, if A. seised of lands in fee, he and B.
levy a fine to D. in fee, who grants, and renders to B. in tail, render
ing rent to A., and if B. died without issue, tenementa pried, integri
remanebunt to A. and his heirs; B. suffers a common recovery; A.
distrains for his rent: This was adjudged a reversion, and as such
the rent passed with it to A., and was chargeable on the land in whose
hands soever it came, by virtue of the contract, which cannot be de

stroyed by the recovery, though the reversion is thereby barred. Cro.
Eliz. 727. 768. 792: Moor pi. 795: Co. Litt. 299: Raym. 142.
If a lease be made to A. for eighty years, if he so long live, and if

he die within the term, then the land to go over to another for the
residue ofthe eighty years; this is a good Remainder, because, though
the term or interest be determined, yet the land and part of the years,
still remain; these years may be made the measure of the succeeding
interest, as any other number of years may be. Cro. El. 216: 1 Leon.
2 18: 1 Co. 153: 3 Leon. 195: 2 Roll. Abr. 415: Plowd. 198: Moor 247.
520. pi. 441: 1 And. 259.
J. S. seised of lands in fee, by indenture, demises them to A. for

life, habendum to B., D., and �., his three sons for their lives, and
the life of the survivor of them successively; after the death of A.,
it was adjudged in this case: First, That if the sons could take, it
must be by way of Remainder, they not being parties to the deed; and
then it must be as joint-tenants, which could not be by reason of the
wbrd " successively ." Secondly, That they could not take in succes

sion, for the uncertainty whose estate or interest was to commence

first. Hob. 313: Hut. 87.

A., by indenture, makes a lease to B. for forty years, if A. so long
live, and after his death to D. (who was no party to the deed,) for one
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thousand years; and then A. levies a fine, and dies, and five years pass
after his death, and then the pfaintiff claiming under D enters, isfc.i
This is no Remainder at all to �).; for, First, Presently it cannot vest by
reason of the lessor's life interposing, therefore no Remainder is
vested. Secondly, As a Contingent Remainder, it cannot be good;
because then it ought to have a particular estate to support it,
and ought to be in abeyance, or contingency, to vest or not vest when
that determines: But here the first lease is no such particular estate;
because that reaches not to the commencement of the Remainder, nor
is the Remainder limited with any regard to the particular estate;
because it is not to commence on the determination of that, but at a
future time, viz. on the death of the lessor; and there is no contingency
in the case, for it is to take effect, at all events, on the death of the
lessor, be it before or after the end of the term; therefore, it can be
no other than a future interesse termini, to begin after the death of
the party who grants it, which, being but for years, it may well do;
because it enures by way of contract; and though the grantee there
was no party to the deed, and therefore, as objected, could take
nothing, yet it appears, that judgment was given for the plaintiff;
which proves, First, That the grantee had an interest: Secondly, that
this interest was not barred by the fine, and five years' non-claim after
the death of the grantor, not being touched, devested or turned to a

right; Thirdly, That though the grantee was no party to the inden
ture, yet he might well take by virtue thereof; if he gets the inden
ture to make out his title; for the grantor cannot derogate from his
ewn grant, or avoid his own acts. Raym. 140.
We next come to consider the question, what shall be words of

limitation, and what words of purchase.
In a grant of an estate in fee-simple to A., it is necessary to give it

to A. and his heirs: Of an estate in fee-tail, to A. and the heirs ofhis
body: And a grant to A. without any additional words, gives him only
an estate for life. Hence the word heirs, and the words heirs of the
body in the second, are said to be words of limitation; because they
limit or describe what interest A. takes by the grant, viz. in one case

a fee-simple, in the other a fee-tail: And the heirs, in both instances,
take no interest, any farther than as the ancestor may permit the
estate to descend to them. But if a Remainder is granted, or an estate

devised, to the heirs ofA. where no estate of free-hold is at the same

time given to A., the heir of A. cannot take by descent from A.; but
he takes by purchase under the grant, in the same manner as if the
estate had been given to him by his proper name. Here the word
heirs is called a word of purchase. 2 Comm. c. W.fi. 172, in n.

Further to elucidate this contested question, it may be proper to
state the much talked of rule in Shelly's case, and Mr. Fearne's de
finition of the terms words of limitation, and words ofpurchase.
The rule in Shelly's case is this:�When the ancestor, by any gift

or conveyance, takes an estate of freehold, and in the same gift or con
veyance an estate is limited,eithermediately, or immediately to his heirs
in fee, or in tail, always in such cases the heirs are words of limitation,
and not words of purchase. I Co. 104. And the Remainder is said to be
executed in the ancestor, where there is no intermediate estate; or
vested, where an estate for life or in tail intervenes. 2 Comm.c. ll,inti^
Otherwise, (continues Coke,) it is where an estate for years is limited
to the ancestor, the Remainder to another for life, the Remainder to
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the right heirs of the lessee for years, then his heirs are purchasers,
ifc. 1 Co. 104.
Mr. Fearne, after examining the terms used by Coke, in laying

down the above rule, and vindicating them from the charge of inac
curacy, to which Mr. Douglas had considered them liable, seems to

have fully settled the distinction between words of limitation and
words of purchase, in the following manner:

When the words Heirs, 8cc. operate only to expand an estate in the
ancestor, so as to let the heirs described into its extent, and entitle
them to take derivatively through or from him, as the root of succes-

i sion, or person in whom the estate is considered as commencing, they
are properly words of limitation; but when they operate only to give
the estate, imported by them, to the heirs described, originally, and
as the persons in whom that estate is considered as commencing, and
not derivatively from or through the ancestor, they are properly
words of purchase. Lord Coke, in the rule above alluded to, very
properly refers the word purchase to the express objects of limitation,
viz. heirs, &c. And when such heirs, isfc. originally acquire the estate

by those words, he styles them words of purchase; otherwise, not.
In general, words of purchase are those, by which, taken absolutely
without reference to, or connexion with, any other words, the estate
first attaches, or is considered as commencing in the person describ
ed by them; whilst words of limitation operate by reference to, or con
nexion with,otherwords, andextendor modify the estate given by those
other words. This is evidently the line of distinction adopted by Lord
Coke, and which pervades the terms of the rule in question; and is in
fact admitted by all who do not deny the word heirs, in the common

limitation to a man and his heirs for ever, to be words of limitation.
But it is to be remarked, that when the words heirs male of the body,
&c. operate as words ofpurchase, that is, when they do not attach in
the ancestor, but vest in the person answering the description of such
special heir, they appear to have a sort of equivocal or mixt effect:
for though they give the estate to the special heir originally, and not

through or from his ancestor, yet the estate which he so takes has
such a reference to the ancestor, as to pursue the same course of suc
cession, in the same extent of duration or continuance, through the
same persons, as if it had attached in and descended from the ances

tor. Fearne's Cont. Rem. 107� 109. isfc. edit. 1791.
If then, an estate be given to A. for life, and after his death to the

heirs of his body, this Remainder is executed in A., or it unites with
his estate for life; and the effect is the same as if the estate had at

once been given to A. and the heirs of his body; which expression
limits an estate-tail to A.; and the issue have no indefeasible interest

conveyed to them, but can only take by descent from A.�So, also, if
an estate be given to A. for life, with Remainder to B. for life, or in
tail, Remainder to the heirs, or the heirs of the body of A.; in this
case, A. takes an estate for life, with a -vested Remainder in fee, or in
tail; and his heir, under this grant, can only take by descent at his
death. Fearne 2 1 . But in order that the estate for life, and the Re
mainder in tail or in fee, should thus unite and coalesce, and heirs be
a word of limitation, the two estates must be created by the same in
strument, and must be either both legal, or both trust estates. Doug.
490: 2 Term Rep. 444. The rule with regard to the execution or

coalition of such estates seems now to be the same in equitable as in
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legal estates. 1 Bro. C. R. 206. And in all these cases where a per
son has an estate-tail, or a vested Remainder in tail, he can cut off
the expectations or inheritance of his issue by a fine or a recovery.
Doug. 233.
In order, therefore, to procure a certain provision for children, the

method was invented of granting the estate to the father for life, and
after his death to his first and other sons in tail; for the words son or

daughter were held to be words of purchase; and the Remainder to
them did not, like the Remainder to heirs, unite with the prior estate
of freehold. But if the son was unborn, the Remainder was contingent,
and might have been defeated by the alienation of the father, by feoff
ment, fine, or recovery; (though a conveyance of a greater estate than
he has by bargain and sale, or by lease and release, is no forfeiture, and
will not defeat a contingent remainder. 2 Leon. 60: 3 Mod. 151.)
To prevent this alienation by tenant in tail, it -was necessary to inter

pose trustees, to whom the estate is given upon such a determination
of the life-estate, and in whom it rests till the contingent estate, if at
all, comes intd existence: and thus they are said to support and pre
serve the Contingent Remainders. This is called A Strict Settlcrnent,
and is the only mode (Executory Devises excepted) by which a cer

tain and indefeasible provision can be secured to an unborn child.
But, in the case of articles or covenants before marriage, for making
a settlement upon the husband and wife, and their offspring, if there
be a limitation to the parents for life, with a Remainder to the heirs of
their bodies, the latter words are generally considered as words of
purchase, and not of limitation: And a Court of Equity will decree
the articles to be executed in strict settlement. See Fearne 124. and
the examples there cited. It being the great object of such settle
ments to secure fortunes for the issue of the marriage, it would be
useless to give the parents an estate-tail, of which they would almost

immediately have the absolute disposal: And therefore the Courts of

Equity will decree the estate to be settled upon the parent or parents
for life; Remainder (i. e. upon the determination of such estate for
life by forfeiture) to trustees, to support Contingent Remainders, for
their lives; Remainder (after the decease of the parents) to the first
and other sons successively in tail; with Remainder to all the

daughters in tail, as tenants in common; with subsequent Remainders,
or provisions, according to the occasions and intentions of the parties.
In these strict settlements, thejestate is unalienable till the first son

attains the age of twenty one; who, if his father is dead, has then, as
tenant in tail, full power over the estate; or, if his fatheris living, the
son can then bar his own issue by a fine, independent of the father.
Cruise 161. See title Fine. But the father, and the son at that age,
ean cut off all the subsequent limitations, and dispose of the estate in
any manner they please, by joining in a common recovery. See title
Recovery, and ante II. This is the origin of the vulgar error, that a
tenant of an estate-tail must have the consent of his eldest son to
enable him to cut off the entail; for that is necessary where the father
has only a life-estate, and his eldest son has the Remainder in tail.
But there is no method whatever of securing an estate to the grand

children of a person who is without children at the time ofthe settle
ment; for the Law will not admit ofa perpetuity: which has been de
fined to be " any extension of an estate beyond a life in being, and
twenty-one years after." 2 Bra. C. R. 30, See this Diet, title Exe �
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cutory Devise. Hence, where in a settlement, the father has a power
to appoint an estate to or amongst his children, he cannot afterwards
give this to his children in strict settlement, or give any of his sons
an estate for life, with a Remainder in tail to his eldest son: for if he
could do this, a perpetuity would be created by the original settle
ment. 2 Term Rep.24\. See 2 Comm. c. 11. in n.

From what has been imperfectly stated under this title, the student
will observe how much nicety is required in creating and securing a

Remainder; and in some measure, see the general reasons upon
which this nicety is founded. It were endless to attempt to enter

upon the particular subtilties and refinements into which this doc
trine, by the variety of cases which have occurred in the course of
many centuries, has been spun out and subdivided: It has been
already hinted, (see ante IV.) that in devises by last will and testa

ment, (which, being often drawn up when the party is inops consilii,
are always more favoured in construction than formal deeds, which
are presumed to be made with great caution, fore-thought, and ad
vice,) Remainders may be created, in some measure, contrary to the
rules laid down: though Lawyers will not allow such dispositions to
be strictly Remainders; but call them by another name, that of Exe
cutory Devises, or devises hereafter to be executed; as to which see

further, this Diet, under that title.
For more information on this subject, see 4 JVew Abr.: Vin. Abr,

title Remainder: this Diet, titles Executory Devise; Recovery: and,
for a clear and comprehensive statement of this abstruse branch of
legal learning, Eearne's valuable Essays on Contingent Remainders
and Executory Devises.
REMANENTES, Remansi.~\ Belonging ,to�de hominibus sive

tenentibus c/ui huic manerio remansi sunt. Domesday.
REMEDY, Remedium.] The action or means given by Law for

the recovery of a right; and it is a maxim of law, that whenever the
Law giveth any thing, it gives a Remedyfor the same.

REMEMBRANCERS, Rememoratores.'] Formerly called Clerks of
the . Remembrance; Officers of the Exchequer, of which there are

three, distinguished by the names ofthe King's Remembrancer, the
Lord Treasurer's Remembrancer, and the Remembrancer of First
Fruits: Upon whose charge it lies, to put the Lord Treasurer and
the Justices of that Court in Remembrance of such things as are to

be called on and dealt in for the King's benefit.
The King's Remembrancer enters in his office^all recognizances

taken before the Barons for any of the King's debts, for appearances,
isfc; and he takes all bonds for such debts, and makes out process
for breach of them; also he writes process against the Collectors of
Customs, Subsidies, Excise, and other public payments for their ac
counts: All informations on Penal Statutes are entered and sued in
his office; and he makes the bills of composition on Penal Laws, and
takes the instalment of debts: And all matters of English bills in the

Exchequer-Chamber remain in the office of this Remembrancer. He
has delivered into his office the indentures, fines, and other evidences,
which concern the passing any lands to or from the King. In Crastino

Animarum, yearly, he reads in the Court the oath of all the Officers
of the Court, when they are admitted. Writs of Prerogative, or

Privilege for Officers and Ministers of the Court, are made out by
hipi; and commissions of JVisi Prius, by the King's warrant, on trial
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�f any matters within his office: At the assises in the country, he hath
the entering of judgments, of pleas, isfc. And all differences touching
irregularities in proceedings shall be determined by the King's Re
membrancer; who is to settle the same, if he can, and give costs
where he finds the fault; but, if not, the Court is to determine it, isfc.
By order of Court, his Majesty's Remembrancer, or his deputy,

are diligently to attend in Court, and to give an account touching
any proceedings as they shall be required; and they enter the rules
and orders of the Court.
The Treasurer's Remembrancer issues out process ofFieri Facias

and Extents, for debts to the King; and against Sheriffs, Escheators,
isfc. not accounting. He takes the accounts of all Sheriffs, and makes
the record, whereby it appears whether Sheriffs, and other Account
ants, pay their profers due at Easter and Michaelmas; and he makes
another record, whether Sheriffs, and other Accountants, keep their
days prefixed: There are also brought into his office all the accounts
of customers, controllers, and accountants, to make entry thereof on
record. All estreats of fines, issues, and amerciaments, set in any of
the Courts at Westminster, or at the Assises, or Sessions, are certified
into his office; and by him delivered to the Clerk of the Estreats, to
make out process on them; and he may issue process for discovery of
tenures; and all such revenue as is due to the Crown by reason

thereof, isfc.
The Remembrancer of the First Fruits' Office is to take all compo

sitions, and bonds for payments of First Fruits and Tenths; he makes
process against all such persons as do not pay the same. Stats. 5 R.
2. st. 1. c. 14: 37 Ed. 3. c. 4.

REMISSION, A pardon from the King, and passed under the
Great Seal: the taking of which is a confessing the fault, Scotch Law
Diet. These Remissions do not prevent a private party from pursu
ing for damages. See title Pardon.
REMITTER, from the Lat. remittere, to restore, or send back/j

An operation in Law; upon the meeting of an antient right, remedi
able, and a latter (defeasible) estate, in the same person; (the latter

being cast upon him by Law;) whereby the antient right is restored
and set up again; and the new defeasible estate ceased; and thus he is
in, of his first or better estate. See 1 Inst. 347,6; Litt. � 659.
Remitter is classed (with Retainder), by Blackstone, among those

remedies for private wrongs which are effected by the mere operation
of Law; and is defined to be, where be who hath the true property,
or jus proprietatis, in lands, but is out of possession thereof, and hath
no right to enter, without recovering possession in an action, hath
afterwards the freehold cast upon him by some subsequent, and, of
course, defective title: In this case, he is remitted, or sent back, by
operation of Law, to his antient and more certain title. The right of
entry, which he hath gained by a bad title, shall be ipso facto an

nexed to his own inherent good one; and his defeasible estate shall
be utterly defeated and annulled, by the instantaneous act of Law,
without his participation or consent. Litt. � 659: Co. Litt. 358: Cro.
Jac. 489. As if A. disseises P., that is, turns him out of possession, and
dies, leaving a son C; hereby the estate descends to C. the son of
A., and B. is barred from entering thereon till he proves his right
in an action: Now, if afterwards C, the heir of the disseisor, makes a

lease for life to D., with remainder to B. the disseisee for life., and D~.
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dies; hereby the remainder accrues to B., the disseisee; who, thus
gaining a new freehold by virtue of the remainder, which is a bad
title, is by act of Law remitted, or in, of his former and surer estate.
For he hath hereby gained a new right of possession, to which the
Law immediately annexes his antient right of property. Finch. L.
194: Litt. � 683.
If the subsequent estate, or right of possession, be gained by a

man's own act or consent, as by immediate purchase, being of full
age, he shall not be remitted; for the taking such subsequent estate
was his own folly, and shall be looked upon as a waiver of his prior
right. Co. Litt. 348. 350. Therefore, it is to be observed, that to every
Remitter there are regularly these incidents; an antient right, and a

new defeasible estate of freehold, uniting in one and the same person;
which defeasible estate must be cast upon the tenant, not gained by his
own act, or folly. The reason given by Littleton, why this remedy,
which operates silently, and by the mere act of Law, was allowed, is
because, otherwise, he who hath right would be deprived of all reme
dy. Litt. � 661.
The above distinctions may seem superfluous to an hasty observer,

who perhaps would imagine, that since the tenant hath now both the

right, and also the possession, it little signifies by what means such
possession shall be said to be gained. But the wisdom of our antient
Law determined nothing in vain. As the tenant's possession was gain
ed by a defective title, it was liable to be overturned by shewing that
defect, in a Writ of Entry; and then he must have been driven to his
Writ of Right to recover his just inheritance; which would have been
doubly hard, because, during the time he was himself tenant, he could
not establish his prior title by any possessory action. The Law, there
fore, remits him to his prior title, or puts him in the same condition
as if he had recovered the land by writ of entry. Without the Remit
ter, he would have had jus et seisinam separate; a good right, but a bad

possession: Now, by the Remitter, he hath the most perfect of all
titles, furl's et seisina conjunclionem. 3 Comm. c. 10. p. 190.
There shall be no Remitter to a right, for which the party has no

remedy by action: as if the issue in tail be barred by the fine or

warranty of his ancestor, and the freehold is afterwards cast upon
him; he shall not be remitted to his estate-tail: for the operation of
the Remitter is exactly the same, after the union of the two rights, as
that of a real action would have been, before it. As then, the issue in
tail could not, by any action, have recovered his antient estate, he

shall not recover it by Remitter. See Co. Litt. 349: Moor 115: 1 And.

286: 3 Comm. 19: and I Inst. 347, a. in n.

There are different degrees of title which a person, disseising ano

ther of his lands, acquires in them, in the eye of ;the Law, indepen
dently of any anterior right. Thus, if A. is disseised by B., while the

possession is in B., it is a mere naked possession, unsupported by any
right, and A. may restore his possession, and put a total end to the

possession of B., by an entry on the land, without any previous action:
but, if B. die, the possession descends on his heir, by act of Law: In

this case, the heir comes to possession of the land by a lawful title,
and acquires, in the eye of the Law, an apparent right of possession;
which is so far good against the person disseised, that he has lost his

right to recover the possession by entry, and can only recover it by an
action at Law. The actions used in these cases are called Possessory
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Actions. But if A. permits the possession to be withheld from him,
beyond a certain period of lime, without claiming it, or suffers judg
ment in a possessory action to be given against him by default; or if,
being tenant in tail, he makes a discontinuance; in all these cases B's
title is strengthened, and A, can no longer recover by a possessory ac

tion, and his only remedy then is by an action on the right: These last
actions are called Droiturel Actions, and are the ultimate resource of
the person disseised. Now if, in any of these three stages of the ad
verse title, the disseisee, without any fault in him, comes to the pos
session of the estate by a defeasible title, he is considered to be in, not
as of his new right, but as of his antient and better right; and, conse
quently, the right of the person, who supposing the disseisee still to
be in as of his defeasible estate, would be entitled to the lands upon
the cession or determination of that estate, is gone for ever. In these
circumstances, the disseisee is said to be remitted to bis antient estate:
the principal reason whereof is, as has already been stated, that the
person so remitted cannot sue or enter upon himself; so that in those
cases where the possession is recoverable by entry, the Remitter has
the effect of an entry; and in those cases where it is recoverable by
action, it has the effect of a judgment at Law: But since there is no
Remitter where he who comes to the defeasible estate, comes to it by
his own act, or his own assent; hence the defeasible estate, to entitle
the party to be remitted, must, be made to him or her, during infancy
or coverture, or must come to them by descent, or act of Law: Nei
ther is there any Remitter where the antient estate is not recovera
ble either by action or by entry. So that in those cases where the dis
seisee is beyond the three stages just alluded to, if he afterwards come
to the estate by a defeasible title, he remains seised as of that estate,
and is not remitted to his more antient title. 1 Inst. 347, b. in n. See
title Release I.
These are the doctrines ofthe Common Law respecting Remitter:

But they are greatly altered by stat. 27 H. 8. c. 10: that statute exe

cutes the possession to the party in the same plight, manner, and
form, as the use was limited to him. It operates only with respect to
the first taker, and therefore the issue of the issue is remitted. By
stat. 32 H. 8. c. 28. � 6. it is enacted, that no fine, feoffment, or other
act by^the husband alone, of the wife's lands, shall be any discon
tinuance; but that the wife, and her heirs, and such others to whom
the right shall appertain after her decease, shall, notwithstanding
such fine, or other act, lawfully enter into her lands, according to

their rights and titles therein. This takes from the wife, and those

claiming under her, the effect of stat. 27 H. 8; so that she has her
election to take by stat. 27 K 8. or enter by stat. 32 H. 8. upon which
she shall be remitted. See Duncombe v. Wingfield*. Hob . 254: 1 Inst.
347, b. in n.

The reason of this invention of the Law is in favour of right; and
that title which is first, and most antient, is always preferred. JJijer
68: Finch's Law 119.

In Remitters to restore rights, the first interest which works such

Remitter, must be a right, and not a title of entry; and there can be
no Remitter before an entry. Co, Lilt. 348: 2 Bulst. 29.
A Remitter must be to a precedent right; for regularly to every

Remitter there are two incidents, viz. an antient right and a defeasi-
Vol. V. 3 N
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b/e estate offreehold coming together. Doct. if Stud. c. 9: Wood's Inst.
528.

'1 enant in tail makes a feoffment in fee, on condition, and dieth;
and his issue being within age, enters for the condition broken, by-
virtue of the feoffment; he shall be first in as tenant in fee-simple,
and be remitted as heir to his father: But, if the heir be of age, he
shall not be remitted; but is to bring his writ offormedon against the
feoffee. Co. Lit. 202. 349. And if tenant in tail infeoff his son, or heir
apparent,who is within age, and afer dies, that is a Remitter to the
heir, though if he were at full age at the time of such feoffment, it is
no Remitter, because it was his folly, that, being of full age, would
take such a feoffment. Lit. 65 5.
If a husband alien lands which he hath in right of his wife, and af

ter take an esUte again to him and his wife, for their lives, this is a

Remitter to the wife; for the alienation is the act ofthe husband, and
not of the woman; yet if the alienation be by fine in a Court of Re
cord, such a taking again afterwards to the husband and wife shall
not make the wife to be in by her Remitter, she being excluded by
the fine for ever. Terms de Ley.
Lands are given to a man and his wife, and the heirs of their two

bodies; and after the husband aliens the land in fee, and then takes
back an estate to him, and his wife, for their lives; here they will both
be remitted: Hut if he take an estate again to himself for life, Remit
terwill not be allowed against his own alienation. Co. Lit. 354.
When the entry of a person is lawful, and he takes an estate in the

land for life, or in fee, ifc. (except it be by matter of record, or other
wise to conclude or estop him.) he shall be remitted. Co. .Lit. 363.
And a Remitter to one in possession, may be a Remitter to another
in remainder; if the remainder be not bound, which estops it. Cro.
Car. 145.

If there be tenant in tail, remainder in fee to A. B., and the tenant
in tail discontinueth, and takes back an estate in fee; and then devises
the lands to his wife for life, with remainder to W. R. for years, re
mainder to the same A. B. in fee, and dies, and his wife enters, and
dies: It has been held, that he in remainder in fee may enter, and
avoid the term for years to W. R., because he is remitted to his first
remainder in fee; and a Remitter avoids a lease for years, without
entry. Aroy 48.
A father was tenant for life, remainder to his son for life, remain

der to the right 'heirs of the body of the father; he and his son con

veyed the lands to the uncle in fee, who died without issue; so that
the son, who was heir in tail to the father, was now heir at law to the
uncle, and the fee descended on him; the wife of the uncle brought
dower, but the son being remitted to his former estate, no dower ac
crued to the wife, for the estate of which she claims dower is gone.
1 Leon. 37: 9 Reft. 136.

Lands were purchased by a man, and settled on himself and his
wife in tail, and they had issue two sons; then he made a feoffment to
the use of himself for life, remainder to the wdfe for life, remainder
in fee to his second son: The wife, after his death, entered, and made
a feoffment to the issue of the second son; and then the eldest son en

tered for a forfeiture, on the stat. 1 1 H. 7. c. 20: and it was adjudged
a forfeiture, by reason the wife having two titles, one as tenant in

fail, the other as tenant for iifej by her entry she is remitted to her
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estate for life, so that the feoffment made by her is a forfeiture of her
estate. Sid. 63: 3 JVels. Jbr. 100.
If land be given to a woman in tail, the remainder to another and a

third in tail, remainder to a fourth in fee; the feme takes husband,
and he discontinues the lands in fee, and after an estate is made to the
husband and wife for their lives, or other estate: This is a Remitter
to all in Remainder, and, if she die without issue, they may enter;
and so it is of them who have the reversion after such intails. Lit. �
673.
Where a person lets land for term of life to another, who grantelh

it away in fee; if the alienee make an estate to the lessor, it will be a

Remitter to him, because his entry is lawful. Lit. � 694.
If one be disseised, and the disseisor makes a feoffment to the dis

seisee; in this case, the disseisee may be remitted to his elder title, or
he may choose to take by the feoffment; and if it be with warranty,
he may, if he will, make use of the warranty. 1 H. 7. c. 20: 3 Shep.
Jbr. 237.
Tenant in tail hath two sons, and leases the land intailed to his el

der son for life, remainder to his younger son; "it is no Remitter to
the eldest: But, if he die without issue of his body, the youngest son
shall be remitted. Lit. � 682.
If tenant in tail make a feoffment to the use of himself and his heirs,

he shall not be remitted; but his issue shall. 3 JVels. 100. On Remit
ter of issue in tail, leases, and other charges on the lands, are avoided.
Lit. �� 6 59, 660.
For more learning on this subject, see 18 Vin. Jbr. title Remitter.

REMITTITUR; In casesofappeal,the Record itself, or a transcript
thereof, is sent from the Court of B. R. to the Exchequer-Chamber,
or House of Lords: When judgment is given in the superior Court,
or the Writ of Error abates, or is discontinued, the record or trans

cript is returned (Remittitur, sent back) to the Court of K. B., and
the entry of this circumstance is termed a Remittitur. See Tidd's
and Sedan's Pract.
There is also a Remittitur or Release of Damages. See title Da- 1

mages II.
REMOVAL of the POOR. See title Poor VI.
REMOVER, Is where a suit or cause is removed out of one Court

into another; and for this there are divers writs and means. 1 1 Refi.
41. Remanding of a cause, is sending it back into the same Court,
out of which it was called and sent for. March 106. See titles Afifieal;
Habeas Corpus.
RENANT, Or rather reniant, i. e. negans, denying; from the Fr.

renier, negare, to deny or refuse. 32 H. 8. c. 2.

RENCOUNTER, a sudden meeting, as opposed to a duel which
is deliberate. See title Homicide.

RENDER, Fr. rendre-, reddere.] To yield, give again, or return.
This word is used in levying a fine, which is either single, where

nothing is rendered back by the cognizee; or double, when it contains
a grant and render back again of the land, ifc. to the cognisor. West's

Symb. See title Fine of Lands.
There are certain things in a manor which lie in prender, that is,

which may be taken by the lord or his officers when they happen,
without any offer made by the tenant, such as escheats, ifc; and cer

tain which lie in Render, i. e. must be rendered or answered by the

\


