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WAGER.

VX7"ADSET, is a right whereby lands are impignorated or

pledged for security of a certain sum. Scotch Diet. Similar
to the English Mortgage, see that title.
Wadset proper, is when the Wadsetter (mortgagee) takes his

hazard of the rents of the land, for satisfaction of his annual rent, and
pays himself all public burdens. Scotch Diet.
Wadset improper, is when the grantor of the Wadset (the

mortgagor) pays the public burdens, the Wadsetter having his annual
rents seemed. Scotch Diet.
Wadsetter, is he to whom a Wadset is granted. Scotch Diet.

(the Mortgagee.)
WTAFTO RS, Waftores.] Conductors of vessels at sea. King Edw.

IV. constituted certain officers with naval power, whom he stiled
Custodes, Conductors; and Waftores, to guard our fishing vessels on

the coasts oiJ\orfolk and Suffolk. Pat. 22 Ed. 4.
WAGE, Vadiare, from Fr. Gage.] The giving of security for per

formance of any thing; as to wage or gage deliverance, to wage law,
<Stc. Co. Litt. 294. See Wager of Law.
WAGER OF BATTLE; See title Battel.
WAGER OF LAW. Vadiatio LegisA So called, because the

defendant puts in sureties, vadios, that at such a day he will make
his Law, that is, take the benefit which the Law has allowed him.
3 Comm. c. 22: 1 Inst. 295.
This takes place where an action of debt is brought against a man

upon a simple contract between the parties, without deed or record:
and the defendant swears in court in the presence of eleven com

purgators, that he oweth the plaintiff nothing, in manner and form
as he hath declared: The reason of this waging of Law is, because
the defendant might have paid the plaintiff his debt in private, or be
fore witnesses who may be all dead, and therefore the law allows him
to wage his law in his discharge; and his oath shall rather be accept
ed to discharge himself, than the law will suffer him to be charged
uoon the bare allegation of the plaintiff. 2 Inst. 45. Wager of Law
is used in actions of debt without specialty; and also in action of

detinue, for goods or chattels lent or left with the defendant, who
may swear on a book, that he detaineth not the goods in manner

as the plaintiff has declared, and his compurgators, (who must, in
all cases, as it seems now, be eleven in number,) swear that they
believe his oath to be true. 3 Gomm. c. 22.

The manner of waging law is thus: He that is to do it, must bring
his compurgators with him into court, and stand at the end of the
bar towards the right hand of the chief justice; and the secondary
asks him, whether he will wage his law? If he answers that he will,
the judge admonisheth him to be well advised, and tells him the dan

ger of taking a false oath: and if he still persists, the secondary says,
and he that wages his law repeats after him: " Hear this, ye Jus-
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tices, That I A. B. do not owe to C. D. the sum of, Isfc. nor any pen
ny thereof, in manner and form as the said C. D. hath declared against
me: So help me God." Though, before he takes the oath, the plain
tiff is called by the crier thrice; and if he do not appear he becomes
non-suited, and then the defendant goes quit without taking his oath;
and if he appear, and the defendant swears that he owes the plain
tiff nothing, and the compurgators do give it upon oath that they
believe he swears true, the plaintiff is barred for ever; for when a

person has waged his law, it is as much as if a verdict has passed
against the plaintiff: If the plaintiff do not appear to hear the defend
ant perform his law, so that he is non-suit, he is not barred, but may
bring anew action. 1 Inst. 155: 2 Lil. Abr. 674.
In an action of debt on a by-law, the defendant waged his law; a

day being given on the roll for him to come and make his law, he
was set at the right corner of the bar, and the secondary asked him,
if he was ready to wage his law; who answering that he was, he laid
his hand on the book, and then the plaintiff was called: Then the

judges admonished him and his compurgators not to swear rashly;
and thereupon he made oath, that he did not owe the money modo et

forma as the plaintiff had declared; and then his compurgators, who
were standing behind him, were called, and each of them laying his

right hand upon the book, made oath that they believed what the de
fendant had sworn was true. 2 Vent. 171: 2 Salk. 682. The defendant
cannot wage his law in any action, but personal actions, where the
cause is secret: and wager of law has been denied on hearing the
case, and the defendant been advised to plead to issue, isfc. 2 Lil. 675,
676.
Executors and administrators, when charged for the debt of the

deceased, shall not be admitted to wage their law: For no man can,
with a sate conscience, wage law of another man's contract; that is,
swear that he never entered into it, or at least that he privately dis
charged it. Finch L. 424. The King also has his prerogative; for, as
all wager of law imports a reflection on the plaintiff for dishonesty,
therefore there shall be no such wager on actions brought by him.
Finch L. 425. And this prerogative extends and is communicated to

debtor and accomptant; for, on a writ of quo minus in the exchequer
for a debt on simple contract, the defendant is not allowed to wage
his law. 1 Inst. 295.
In short, the wager of law was never permitted, but where the

defendant bore a fair and irreproachable character; and it also was

confined to such cases where a debt might be supposed to be dis

charged, or satisfaction made in private, without any witnesses to

attest it: And many other prudential restrictions accompanied this

indulgence. But at length it was considered, that (even under all its
restrictions) it threw too great a temptation in the way of indigent
or profligate men; and therefore by degrees new remedies were de
vised, and new forms of actions were introduced, wherein no defend
ant is at liberty to wage his law. So that now no plaintiff need at all
apprehend any danger from the hardness of his debtor's conscience,
unless he voluntarily chooses to rely on his adversary's veracity, by
bringing an obsolete, instead of a modern, action. Therefore one shall

hardly hear at present of an action of debt brought upon a simple
contract; that being supplied by an action of trespass on the case for
the breach of a promise or assumpsit; wherein, though the specific
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debt cannot be recovered, yet damages may, equivalent to the specilic
debt: And this being an action of trespass no law can be waged
therein. So, instead of an action of detinue to recover the very thing
detained, an action of trespass on the case in trover and conversion is
usually brought; wherein, though the horse or other specific chattel
cannot be had, yet the defendant shall pay damages for the conver

sion, equal to the value of the chattel; and for this trespass also no

wager of law is allowed. In the room of actions of account, a bill in
equity is usually filed; wherein, though the defendant answers upon
his oath, yet such oath is not conclusive to the plaintiff; but he may
prove every article by other evidence, in contradiction to what the
defendant has sworn. So that Wager of Law is quite out of use, being-
avoided by the mode of bringing the action: but still it is not out of
force. And therefore, when a new statute inflicts a penalty, and gives
an action of debt for recovering it, it is usual to add, " in which no

wager of law shall be allowed;" otherwise an hardy delinquent might
escape any penalty of the law, by swearing he had never incurred, or
else had discharged it. See 3 Comm. c. 22; where many particulars
as to this obsolete species of trial by the oath of a defendant and his

compurgators are detailed.
WAGERING POLICIES; See title Insurance.
WAGERS. By stat. 7 Ann. c. 17. all Wagers laid upon a contin

gency relating to the then war with France, and all securities, isfc.
therefore vvere declared to be void; and persons concerned were to
forfeit double the sums laid.
In general, a Wager may be considered as legal, if it be not an

incitement to a breach of the peace, or to immorality; or if it do not

affect the feelings or interest of a third person, or expose him to ridi
cule; or if it be not against sound policy. Cowfl. 729. 2 Term Rep.
610. 616: 3 Term Refi. 697: where the principal cases on this point
are very fully considered. See also 5 Term Refi. 405: 7 T. R. 535:
S T. R. 575: 2 Bos. isf Pul. 130. 467. and this Diet, title Gaming.
No action will lie on a Wager respecting the mode of playing an

illegal game; and if such a cause be set down for trial, the judge at

Nisi Prius is justified in ordering it to be struck out of the paper.
2 H. Blacks t. 43.

WAGES, the reward agreed upon by a master to be paid to a ser

vant, or any other person which he hires to do business for him.
2 Lill. Abr. 677. See titles Labourers; Servants.
Wages of Members of Parliament; See Parliament .

WAGGONS and WAGGONERS; see titles Carts; Highways;
Turnpikes.
WAIFS, from the Sax. JVafian. Fr. Chose guaive. Lat. Bona

waviatai] Goods which are stolen and waived (i. e. abandoned) by the
felon, on his being pursued, for fear of being apprehended; which
are forfeited to the king; or lord of the manor, if he hath the franchise
of Waif. Kitch. 81. If a felon in pursuit wraives the goods; or, having
them in his custody, and thinking that pursuit was made, for his own

ease and more speedy flight, flies away and leaves the goods behind
him; then the king's officer, or the bailiff of the lord of the manor

within whose jurisdiction they are left, who hath the franchise of
Waif, may seize the goods to the king's or lord's use, and keep them;
except the owner makes fresh pursuit after the felon, and sue an ap
peal of robbery within a year and a day, or give evidence against him
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whereby he is concluded, isfc. In which cases the owner shall have
restitution of his goods so stolen and waived. Stat. 21 H. 8. c. M:
5 Refi. 109: Finch L. 212.
Waived goods also do not belong to the king, till seized by some

body for his use; for if the party robbed can seize them first, though
at the distance of 20 years, the king shall never have them. Finch L.
212: 1 Comm. c. 8.
Goods waived by a felon, in his flight from those who pursue him,

shall be forfeited. And though Waif is generally spoken of goods
stolen, yet if a man be pursued with hue and cry as a felon, and he
flies and leaves his own goods, these will be forfeited as goods stolen;
but they are properly fugitive's goods, and not forfeited till it be
found before the coroner, or otherwise of record, that he fled for the
felony. 2 Hawk. F. C. c. 49. � 17. The law makes a forfeiture of
goods waived, as a punishment to the owner of the goods, for not
bringing the felon to justice: But if the thief had not the goods in
his possession when he fled, there is no forfeiture. If a felon steal

goods and hide them, and afterwards flies, these goods are not for
feited: So where he leaves stolen goods any where with an intent to
fetch them at another time, they are not waived; and in these cases,
the owner may take his goods where he finds them, without fresh
suit, isfc. Cro. Eliz. 694: 5 Refi. 109: Moor 785.
The goods of a foreign merchant, though stolen and thrown away

in flight, shall never be Waifs. Fitz. Mr. tit. Eslray I: 3 Bulst. 19.
The reason assigned for this is, not only for the encouragement of
trade, but also because there is no wilful default in the foreign mer

chant's not pursuing the thief; he being generally a stranger to our

laws, our usages, and our language. 1 Comm. c. 8. fi. 297.
Waifs and strays are said to be nullius in bonis; and therefore they

belong to the lord of the franchise where found. Britton, c. 17. We
read of filacita corona isf Waif, in the manor of Ufiton, Sec. in com.

Salofi. See 22 Fin. Mr. 408�410; and this Diet, title Eslray.
WAIN, PlaustrumT] A cart, waggon, or plough to till land.
WAINABLE, i. e. That may be ploughed or manured; land tilla

ble. Chart. Antiq.
WAINAGE; see Gainage.
TO WAIVE, Waiviare.] In the general signification, is to forsake;

but is specially applied to a woman, who for any crime for which a

man may be outlawed, is termed waived. Reg. Orig. 132. See title
Outlawry.
WAIVER, The passing by of a thing, or a declining or refusal to

accept it. Sometimes it is applied to an estate or something conveyed
to a man, and sometimes to a plea, isfc. A Waiver or disagreement
as to goods and chattels, in case of a gift, will be effectual. Lit. � 710.
If a jointure of lands be made to a woman after marriage, she may
waive this after her husband's death. 3 Refi. 27. An infant, or if he
die, his heirs, may by Waiver avoid an estate made to him during his
minority. 1 Inst. 23. 348. But where a particular estate is given with
a remainder over, there regularly he that hath it may not waive it,
to the damage of him in remainder: Though it is otherwise where
one hath a reversion, for that shall not be hurt by such Waiver.
4 Sheh. Abr. 192. After special issue joined in any action, the parties
cannot waive it without motion in court. 1 Keb. 225. Assignment of
error by attorney on an outlawry, ordered to be waived, and the party
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to assign in person, alter demurrer for this cause. 2 Keb. 15. See
title Disclaimer.

WAKE, The eve-feast of the dedication of churches; which, in
many country places, is observed with feasting and rural diversions,
iSfc. Paroch. Antiq. 609.
WAKEMAN, quasi Watchman.] The chief magistrate of the

town of Rifipon in Yorkshire, is so called. Camd.

WAKENING, is a summons narrating that the complainer has
raised a summons which he had let sleep for year and day, concludin,.,
that all persons cited in the first should compear, hear and see the
aforesaid action called, and wakened and debated till sentence be

given. Scotch Diet.

WALES, Wallia.~\ Part of Great Britain, on the west side of
England; formerly divided into three provinces, JVorth-Wales, South-
Wales, and West-Wales; and inhabited by the offspring of the antient
Britons, chased thither by the Saxons, called in to assist them against
the Picts and Scots. Lamb.: Stat. Wallioz, 12 Bdiv. I.�England and
Wales were originally but one nation, and so they continued till the
time of the Roman conquest: But when the Romans came, those Bri
tons who would not submit to their yoke, betook themselves to the
mountains of Wales; from wdience they came again soon after the
Romans were driven away by their dissensions here. After this came

the Saxons, and gave them another disturbance; and then the king
dom was divided into an heptarchy: and then also began the Welsh
to be distinguished from the English. Yet it is observable, that though
Wales had princes of their own, the king of England had superiority
over them, for to him they paid homage. Camden: 2 Mod. 11. See
further, 1 Comm. Introd. � 4.

The slat. 28 Ed. 3. st. I.e. 2. annexed the marches of Wales per
petually to the crown of England, so as not to be of the principality
of Wales. And by stat. 27 Hen. 8. c. 26. Wales was incorporated into,
and united with, England: All persons born in Wales are to en y
the like liberties as those born in England, and lands to descend there

according to the English laws: The laws of England are to be exe

cuted in Wales; and the King to have a chancery and exchequer at
Brecknock and Denbigh. Officers of law and ministers shall keep
courts in the English tongue; and the Welsh laws and customs to be

inquired into by commission, and such of. them as shall be thought
fit continued; but the laws and customs of JVor/h Wales are saved �

By stat. 34 is? 35 Hen. 8. c. 26. Wales was divided into 12 counties,
and a president and council appointed to remain in Wales -Le a cite
marches thereof, with officers, isfc. Two justices are to be assigned
to hold a session twice every year, and determine pleas of the crown

and assises and all other actions; and justices of peace shall be ap
pointed as in England, Stc. By slat. 18 KHz. cap. 8. the king may
appoint two persons, learned in the laws, to be judges in each of the
Welsh circuits, which had but one justice before; or grant commis
sions of association, isfc.
An office for inrolments was erected, and the fees and proceedings

regulated in passing fines and recoveries in Wales, by stat. 27 Eliz.
c. 9 Persons living in Wales may give and dispose of their goods
and chattels, by will, in like manner as may be done within any part
of the province of Canterbury, or elsewhere. Stat. 7 isf 8 W. 3. c. 38.
See title Wills. Jurors returned to issues in Wales, are to have 61. a
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year of freehold or copyhold, above reprises: And none shall be held
to bail in Wales, unless affidavit be made that the cause of action is
201. or upwards. S/at. 1 1 Isf 12 W; 3. c. 9. � 2. In actions where the
debt, life, amounts not to 10/. in the court of great sessions in Wales,
the plaintiff shall sue out a writ or process, and serve the defendant
with a copy eight days before holding of the said court, life.; who shall
appear at the return, or before the third court; or the plaintiff may
enter an appearance, and proceed. Stat. 6 Geo. 2. c. 14.
By stat. 20 Geo. 2. c. 42. � 3. in ail cases where the Kingdom of

England, or that part of Great Britain called England, hath been or

shall be mentioned in any act of parliament, the same has been and
shall be taken to comprehend the dominion of Wales, and town of
Berwick.
By 33 Geo. 3. c. 68. � I. where final judgments shall be obtained

in the courts of great sessions in Wales, life, and the persons or ef
fects cannot be found within the jurisdiction of the court, any court
of record at Westminster may issue execution.
Murders and felonies in any part of Wales may be tried in the next

English county. 1 Str'. 553. See title Venue�A Certiorari lies to

Wales, on indictments for misdemeanors. 1 Str. 704.�A Habeas
Corpus may be granted of course to remove a prisoner from Wales
to an English county. 2 Str. 945.�A prohibition granted to the Great
Sessions to stay a suit on a Subfiana served out of the jurisdiction.
1 Str. 630. See further, titles Courts of Wales; Prince of Wales; and
other apposite titles.
WALESHERIA; see Valesheria.

WALISCUS, i. e. Servus.] A servant, or any ministerial officer. -

Leg. Ine, c. 34.
WALKERS, Foresters, within a certain space of ground assigned

�to their care, in forests, life. Cromp. Jurisd. 145.

WALL, SEA-WALL, A bank of earth; see Watergage; Sea-
banks.
WALSINGHAM. The demesne lands in Walsingham may be let

by copy, and shall be copyholds. Stat. 35 Hen. 8. c. 13.
WALTHAM BLACKS; see title Black Act.
WANDERING SOLDIERS and MARINERS; see stat. 39

B.liz. c. 17. and this Diet, title Vagrants.
WANG, Sax.~] The cheek, or jaw wherein the teeth are set. See

Meat.
WANGA, An iron instrument with teeth. Consuetud. Dam. de

Farend. MS. 18.

WANLASS, or Driving the Wanlass, is to drive deer to a stand,
that the lord may have a shoot. An antient customary tenure of lands
Blount's Ten. 140.

WANT. As to justification of theft on account of extreme Want,
see title Larceny I. 1 .

WAPENTAKE, from the Sax. Weapon, i. e. Armatura, iif Tac,
Tactus.~\ Is all one with what we call a hundred; specially used in
the north countries beyond the river Trent. Bract. I. 3: Lamb. The
words seem to be of Danish original, and to be so called for this rea

son; when first this kingdom, or part thereof, was divided into Wa

pentakes, he who was the chief of the Wapentake or hundred, and
whom we now call a high constable, as soon as he entered upon his
office, appeared in the field on a certain day, on horseback, with a

Vol. VI. 3C
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pike in his hand; and all the chief men of the hundred met him there
with their lances, and touched his pike; which was a sign that they
were firmly united to each other, by the touching their weapons,
ffoveden: Fleta, lib. 2. But Sir Thomas Smith says, that antiently mus
ters were made of the armour and weapons of the several inhabitants
of every Wapentake; and from those that could not find sufficient
pledges for their good abearing, their weapons were taken away, and

given to others; from whence he derives this word. Refi. Angl. I. 2,
c. 1 6: Camd. Brit. 159:2 Inst. 99. See stat. antiq. 3 Hen. 5. c. 2: 9 Hen.

6. c. 10: 15 Hen. 6.c. 7: and this Diet, title Hundred.

WAR, Bellum.~\ A fighting between two kings, princes, or parties,
in vindication of their just rights; also the state ofWar, or all the
time it lasts. By our law, when the courts of justice are open, so that
the King's judges distribute justice to all, and protect men from

wrong and violence, it is said to be a time of peace. But when, by
invasion, rebellion, isfc. the peaceable course of justice is stopped,
then it is adjudged to be a time of War: and this shall be tried by
thejecords and judges, whether justice at such a time had her equal
course of proceeding or not. For time of War gives privilege to

them that are in War, and all others within the kingdom. 1 Inst. 249.
In the Civil wars of King Charles I. it was computed that there were

not fewer than 200,000 foot and 50,000 horse in arms on both sides;
which was an extraordinary host, considering it composed ofBritons,
sufficient to have shaken Eurofie, though it was otherwise fatally em
ployed. In antient times, when the Kings of England were to be
served with soldiers in their Wars, a knight or squire that had reve

nues, farmers, and tenants, would covenant with the King, by inden
ture, inrolled in the exchequer, to furnish him with such a number
of military men; and those men were to serve under him, whom they
knew and honoured, and with wdrom they must live at their return,
1 Inst. 71. See title Soldiers; Militia; Tenures; King, Sec.

WARA, A certain quantity or measure of ground. Mon. Ang. i.
172.
WARD, Custodia.] Is variously used in our old books. A Ward

in London is a district or division of the city, committed to the special
charge of one of the aldermen; of these there are 26, according to

the number of the mayor and aldermen, of which eveiy one has his
Ward for his proper guard and jurisdiction. Stoiv's Survey. See title
London. A forest is divided into Wards, Mamvood, fiar. 1. fi. 97. A

prison is also called a Ward. Lastly, the heir of the King's tenant,
that held in cafiitc, was termed a Ward during his nonage; and it is
now usual to call all infants under the power of guardians, Wards.
See titles Tenure II. 3; Guardian.
WARD A, the custody of a town or castle, which the inhabitants

were bound to keep at their own charge. Mon. Ang. i. 372.
WARDAGE, 11 ardagiumi] Seems to be the same with Ward-

fieny.
WARDEN, Guardianus; Fr. Gardien.'] He that hath the keeping

or charge of any persons or things by office; as the Wardens of the
fellowships or companies in London.�Wardens of the marches of
Wales, Sec.�Wardens (now justices) of the Peace. Slat, 2 Eidw. 3.
r. 3,�Wardens of the tables of the King's exchange,.�Warden of
the armour in the Tower.�Warden of the rolls of the chancery.�
Warden of the King's writs and records of his court of common
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bench.�Warden of the lands for repairing Rochester bridge�War
den of the stannaries.�Warden and minor canons of St. Paul's
church.�Warden of the Fleet prison, isfc. particularised in various
statutes. See Guardian.
WTARD-HOLDING. The antient military tenure of Scotland; abol

ished by the British act 20 Geo. 2. c. 50. See title Tenures III. 4.
WARDMOTE, Wardmotes.] A court kept in every ward in Lon

don, ordinarily called the Wardmote Court. The Wardmote inquest
hath power every year to inquire into and present all defaults con

cerning the watch and constables doing their duty; that engines, isfc.
are provided against fire; that persons selling ale and beer be honest,
and suffer no disorders, nor permit gaming, isfc. that they sell in law
ful measures; searches are to be made for vagrants, beggars, and idle
persons, isfc. who shall be punished. Chart. K. Hen. II.: Lex Lond;
185. See titles London; Bolice.
WARDPENY, Money paid and contributed to watch and ward.

Domesday.
WARDWIT, The being quit of giving money for keeping of

wards. Terms de Ley.
WARDS, Court of: A court first erected in the reign of King Hen

ry VIII. and afterwards augmented by him with the office of liveries;
wherefore it was stiled the court ofWards and Liveries; now discharg
ed by stat. 12 Car. 2. c. 24. See title Tenures.
WARD-STAFF, The constable or watchman's staff. The manor

of Langbourn in Essex is held by the service of the Ward-staff, and
watching the same in an extraordinary manner, when it is brought
to the town of Aibridge. Camden.
WARECTARE, To plough up land designed for wheat in the

spring, in order to let it lie fallow for better improvement; which, in
Kent is called Summer-land: Hence Warec tabids Campus, a fallow
field; Campus ad Warectam, Terra Warectata, &c.
WAREHOUSING Goods imported; without payment of the du

ties of customs due on their importation. This System has of late
years been carried to a considerable extent, so as to make London
and other ports deposits of a great quantity of goods, which are not

in the first instance charged with duty: but which, on being taken out

of warehouse for home consumption, pay the full duties of customs
and excise; and on exportation pay only such duties as are thought
necessary for the protection and encouragement of trade and com

merce. See as to Great Britain the acts 43 Geo. 3. c. 132: 45 Geo. 3.
c. 87: 46 Geo. 3. c. 137: and as to the ports of Ireland, 48 Geo. 3. c.
32.

WARGUS, A banished rogue. Leg. Hen. 1. c. 83.

WARNISTURA, Garniture, furniture, provision, is>c. Fat. 9
Hen. 3.
WARNOTH, There is an antient custom, that if any tenant,

holding of the castle of Do-uer, failed in paying his rent at the day,
that he should forfeit double, and for the second failure treble: And
the lands so held are called Terra Culta isf Terra de Warnoth. Mori.
Angl. ii. 589.
WARRANDICE; The Scotch term for Warranty: See that title.
WARRANT, A precept under hand and seal to some officer, to

take up any offender, to be dealt with according to due course of law.
See titles Commitment; Constable; Justices of Peace.
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WARRANT OF ATTORNEY, An authority and power given
by a client to his attorney to appear and plead for him; or to suffer
judgment to pass against him by confessing the action, by nil elicit,
non sum informatus, &c. And although a Warrant of Attorney given
by a man in custody to confess a judgment, no attorney being present,
is void as to the entry of a judgment; yet it may be a good Warrant
to appear and file common bail. 2 Lill. Abr. 682. A Warrant of At
torney which warrants the action, is of course put in by the attornies
for the plaintiff and defendant; so that it differs from a letter of attor
ney, which passes ordinarily under the hand and seal of him that
makes it, and is made before witnesses, isfc. Though a Warrant of
Attorney to suffer a common recovery by the tenant, is acknowledged
before such persons as a commission for the doing thereof directs.
West's Symb. fiar. 2. See titles Attorney; Judgment acknowledged;
Reeovery, &c.
Every attorney who shall prepare a Warrant of Attorney to con

fess any judgment which is to be subject to any defeasance, must
cause such defeasance to be written on the same paper or parchment
on which the Warrant of Attorney is written; or cause a memoran

dum in writing to be made on such Warrant of attorney, containing
the substance and effect of the defeasance. Reg. Gen. C. P. Mich. 43
Geo. 3.
WARRANTIA CHARTS, A writ where a man is enfeoffed of

lands with warranty, and then he is sued or impleaded in assise or

other action, in which he cannot vouch or call to warranty. By this
writ, he may compel the feoffor or his heirs to warrant the land unto

him; and if the land be recovered from him, he shall recover as much
lands in value against the warrantor, isfc. But the writ ought to be

brought by the feoffee depending the first writ against him, or he
hath lost his advantage. P. J\r. P. 134: Terms de Ley 372. 588. See
title Pleadings I. 1.

If a person doth enfeoff another of lands by deed with warranty,
and the feoffee make a feoffment over, and taketh back an estate in
fee, the warranty is determined, and he shall not have the writ War-
rantia Charta., because he is in of another estate. Also where one

makes a feoffment in fee with warranty against him and his heirs,
the feoffee shall not have a Warrantia Charta upon this warranty
against the feoffor or his heirs, if he be impleaded by them; but the
nature of it is to rebut against the feoffor and his heirs. Dalt. 48: 2
Lill. Abr. 684.
This writ may be sued forth before a man is impleaded in any ac

tion, but the writ doth suppose that he is impleaded; and if the de
fendant appear and say that he is not impleaded, by that plea he con-

fesseth the warranty, and the plaintiff shall have judgment, isfc; and
the party shall recover in value of the lands against the vouchee,
which he had at the time of the purchase of his Warrantia Charta;
and therefore it may be good policy to bring it against him before
he is sued, to bind the lands he had at that time; for if he have alien
ed his lands before the voucher, he shall render nothing in value.
JVew JVat. Br. 298, 299. If a man recover his warranty in Wcrranihi
Charter, and after he is impleaded, he ought to give notice to him
against whom he recovered, of the action, and pray him to shew what

plea he will plead to defend the land, isfc. where one upon a warranty
doth vouch and recover in value, if he is the;: impleaded of the laud
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recovered, he may not vouch again, for the warranty was once exe

cuted. 23 Edw. 3. 12. In a warranty to the feoffee in land made by
the feoffor; upon voucher, if special matter be shewn by the vouchee,
when he entered into the warranty, viz. that the land at the time of
the feoffment was worth only 100/. and now at the time of the voucher
it is worth 200/. by the industry of the feoffee; the plaintiff in a War-
rantia Charta, isfc. shall recover only the value as it was at the time
of the sale. Jenk. Cent. 35. If the vouchee can shew cause why he
should not warrant, that must be tried, isfc. See title Recovery.
WARRANTIA DIEI, An antient writ, where one having a day

assigned personally to appear in court to any action, is in the mean

time employed in the King's service, so that he cannot come at the
day appointed: It was directed to the justices to this end, that they
neither take nor record him in default for that time. Reg. Orig.
18: F. JV. B. 17. See titles Essoin; Protection.

WARRANTY.

Warrantia.] A promise or covenant by deed by the bargainor,
for himself and his heirs, to warrant or secure the bargainee and his
heirs, against all men for the enjoying of the thing granted. Bract.
lib. 2 isf 5: West's Symb. par. 1.
As applied to lands, it is defined to be a covenant real annexed to

lands or tenements, whereby a man and his heirs are bound to war

rant the same; and either upon voucher, or by judgment in a writ of
Warrantia Charta, to yield other lands and tenements, to the value
of those that shall be evicted by a former title; or else may be used
by way of rebutter. 1 Inst. 365, a. See Litt. � 697; and Mr. Butler's
note there on the subject of Warranty. See also this Dictionary,
titles Deed; Tenures I. 7; Recovery, &c.
The doctrine of warranty, obsolete as it now is, and rather a matter

of speculation than use, is considered by the learned editor of The
First Institute, as having still a powerful influence on our landed
property: The following matter therefore, on this subject, is here
introduced from 2 Comm. c. 20.

By the clause ofWarranty in a deed, the grantor doth, for himself
and his heirs, warrant and secure to the grantee the estate so granted.
By the feodal constitution, if the vassal's title to enjoy the feud was

disputed, he might vouch, or call, the lord or donor, to warrant or
insure his gift; which if he failed to do, and the vassal was evicted,
the lord was bound to give him another feud of equal value in re

compence. And so, by our antient law, if before the statute of Quia
emptores, a man enfeoffed another in fee, by the feodal verb dedi, to
hold of himself and his heirs by certain services; the law annexed a

warranty to this grant, which bound the feoffor and his heirs, to
whom the services (which were the consideration and equivalent for
the gift) w ere originally stipulated to be rendered. Co. Litt. 384. Or
if a man and his ancestors had immemoriaily holden land of another
and his ancestors by the service of homage, (which was called Homage
AuncestrelJ) this also bound the lord to Warranty, the homage being
an evidence of such a feodal grant. Litt. � 143. And, upon a similar
principle, in ease after a partition or exchange of lands of inheritance,
either party or his heirs be evicted of his share, the other and his
heirs are bound to Warranty, because they enjoy the equivalent. .Co.



390 WARRANTY.

Litt. 174. And so, even at this day, upon a gift in tail, or lease for
life, rendering rent, the donor or lessor, and his heirs, (to whom the
rent is payable,) are bound to warrant the title. 1 Inst. 384. But in a

feoffment in fee by the verb dedi, since the statute of Quia emfitores,
the feoffor only is bound to the implied Warranty, and not his heirs;
because it is a mere personal contract on the part of the feoffor, the
tenure (and of course the antient services) resulting back to the
superior lord of the fee. 1 Inst. 384. And in other forms of aliena
tion gradually introduced since that statute, no Warranty whatsoever
is implied, they bearing no sort of analogy to the original feodal
donation. 1 Inst. 102. And therefore, in such cases, it became neces

sary to add an express clause of Warranty, to bind the grantor and
his heirs; which is a kind of covenant-real, and can only be created
by the verb warrantizo or Warrant. Litt. � 773.
These express Warranties were introduced, even prior to the

statute of Quia emfitores, in order to evade the strictness of the feodal
doctrine of non-alienation without the consent of the heir. For though
he, at the death of his ancestor, might have entered on any tenements
that were aliened without his concurrence, yet, if a clause of War
ranty was added to the ancestor's grant, this covenant descending
upon the heir, insured the grantee, not so much by confirming his
title, as by obliging such heir to yield him a recompence in lands of
equal value; the law, in favour of alienations, supposing that no an

cestor would wantonly disinherit his next of blood; and therefore
presuming that he had received a valuable consideration, either in
land, or in money which had purchased land, and that this equivalent
descended to the heir, together with the ancestor's Warranty. Co.
Litt. 373. So that when either an ancestor, being the rightful tenant
of the freehold, conveyed the land to a stranger and his heirs, or
released the right in fee simple to one who was already in possession,
and superadded a Warranty to his deed, it was held that such War

ranty not only bound the Warrantor himself to protect and assure the
title of the Warrantee, but it also bound his heir; and this, whether
that Warranty was lineal or collateral to the title of the land. Lineal

Warranty was, where the heir derived, or might by possibility
have derived, his title to the land warranted, either from or through
the ancestor who made the Warranty; as where a father, or an eldest
son in the life of the father, released to the disseisor of either them
selves or the grandfather, with Warranty, this was lineal to the

younger son. Litt. �� 703. 706, 707. Collateral Warranty was, where
the heir's title to the land neither was, nor could have been, derived
from the warranting ancestor; as where a younger brother released
to his father's disseisor, with Warranty, this was collateral to the
elder brother. Litt. �� 705. 707. But where the very conveyance, to
which the Warranty was annexed, immediately followed a disseisin,
or operated itself as such, (as, where a father, tenant for years, with
remainder to his son in fee, aliened in fee-simple with Warranty,)
this being, in its original, manifestly founded on the tort or wrong of
the Warrantor himself, was called a Warranty commencing by Dis

seisin; and, being too palpably injurious to be supported, was not

binding upon any heir of such tortious Warrantor. Litt. �� 698. 702.
In both lineal and collateral Warranty, the obligation of the heir

(in case the Warrantee was evicted, to yield him other lands in their

stead) was only on condition that he had other sufficient lands by



WARRANTY. 391

descent from the warranting ancestor. Co. Litt. 102. But though,
without assets, he was not bound to insure the title of another, yet,
in case of lineal Warranty, whether assets descended or not, the heir
was perpetually barred from claiming the land himself; for, if he
could succeed in such claim, he would then gain assets by descent,
(if he had them not before,) and must fulfil the Warranty of his an

cestor. And the same rule was, with less justice, adopted also in
respect of collateral Warranties, which likewise (though no assets

descended) barred the heir of the Warrantor from claiming the land
by any collateral title, upon the presumption of law, that he might
hereafter have assets by descent either from or through the same
ancestor. Litt. � 711, 712. The inconvenience of this latter branch of
the rule was felt very early, when tenants by the curtesy took upon
them to alien their lands with Warranty; which collateral Warranty
of the father descending upon his son, (who was the heir of both his
parents,) barred him from claiming his maternal inheritance. To re

medy which, the statute ofGloucester, stat. 6 Edw. 1 . c. 3. declared that
such Warranty should be no bar to the son, unless assets descended
from the father. It was afterwards attempted in 50 Edw. 3. to make the
same provision universal, by enacting that no collateral Warranty
should be a bar, unless where assets descended from the same an

cestor; but it then proceeded not to effect. Co. Litt. 373. However,
by stat. 11 H. 7. c. 20. notwithstanding any alienation withWarranty
by tenant in dower, the heir of the husband is not barred, though he
be also heir to the wife. And by stat. 4^5 Ann. c. 16. all Warranties

by any tenant for life shall be void against those in remainder or re
version; and all collateral Warranties by any ancestor who has no

estate of inheritance in possession, shall be void against his heir. By
the wording of which last statute it should seem, that the legislature
meant to allow, that the collateral Warranty of tenant in tail in pos
session, descending (though without assets) upon a remainder-man
or reversioner, should still bar the remainder or reversion. For

though the judges, in expounding the statute De donis, held that, by
anaiogy to the statute of Gloucester, a lineal Warranty, by tenant in
tail without assets should not bar the issue in tail, yet they held such

Warranty with assets to be a sufficient bar. Litt. � 712: 2 Inst. 293.
Which is therefore one of the ways whereby an estate-tail may be

destroyed; it being indeed nothing more in effect, than exchanging
the lands entailed for others of equal value. See titles Tail and Fee-
tail.�They also held, that collateral Warranty was not within the
statute De donis; as that act was principally intended to prevent the
tenant in tail from disinheriting his own issue; and therefore collateral
Warranty (though without assets) was allowed to be, as at Common
Law, a sufficient liar of the estate-tail and all remainders and rever

sions expectant thereon. Co. Lit. 374: 2 Inst. 335. And so it still
continues to be, notwithstanding the statute of queen Anne, if made
by tenant in tail in possession; who therefore may now, without the
forms of a fine or recovery, in some cases, make a good conveyance
in fee-simple, by superadding a Warranty to his grant; which, if ac
companied with assets, bars his own issue; and, without them, bars
such of his heirs as may be in remainder or reversion. 2 Comm. c. 20.
p. 303.

As to Warranty of Things Personal:�By the civil law, an

implied Warranty was annexed to every sale, in respect to the title



392 WAR

of the vendor: And so too, in our law, a purchaser of goods and chat �

tels may have a satisfaction from the seller, if he sells them as his
own, and the title proves deficient, without any express Warranty for
that purpose. Cro. Jac. 474: 1 Roll. Abr. 90. But with regard to the

goodness of the wares so purchased, the vendor is not bound to answer;
unless he expressly warrants them to be sound and good; or unless
he knew them to be otherwise, and hath used arty art to disguise
them; or unless they turn out to be different from what he represented
to the buyer. F. JV. B. 94: 2 Roll. Rep. 5: 2 Comm. c. 30. See title
Deceit.
The following distinctions seem peculiarly referable to the sale of

horses: If the purchaser gives what is called a souiid price, that is,
such as, from the appearance and nature of the horse, would be a

fair and full price for it, if it were in fact free from blemish and vice;
and he afterwards discovers it to be unsound or vicious, and returns
it in a reasonable time; he may recover back the price he has paid,
in an action against the seller for so much money had and received to
his use, provided he can prove the seller knew of the unsoundness or
vice at the time of the sale: For the concealment of such a material
circumstance is a fraud which vacates the contract. But if a horse is
sold with an express Warranty by the seller, that it is sound and free
from vice, the buyer may maintain an action upon this Warranty or

special contract, without returning the horse to the seller, or without
even giving him notice of the unsoundness or viciousness of the horse:
Yet it will raise a prejudice against the buyer's evidence, if he does
not give notice within a reasonable time, that he has cause to be dis
satisfied with his bargain. 1 H. Black. Rep. 17. The Warranty can

not be tried in a general action of Assumpsit to recover back the price
of the horse. Co%up. 819. In an action on a Warranty, it is not neces
sary that the seller knew of the horse's imperfections at the time of
the sale. 2 Coimn. c. 30, in n.�After a Warranty of a horse as sound,
the vendor in a subsequent conversation said, that if the horse were

unsound, (which he denied,) he would take it again and return the

money: This is no abandonment of the original contract, which
still remains open: and though the horse be unsound, the vendee must
sue upon the Warranty, and cannot maintain assumpsit formoney had
and received, to recover back the price after a tender of the horse.
7 Fast's Rep. 274.
WARREN, Warrenna, from Germ. Wahren, i. e. Custodire; or

the Fr. Garenne.~\ A franchise, or place privileged by prescription or

grant from the King, for the keeping of beasts and fowls of the
W'arren; which seem to be only hares and conies, partridges and

pheasants; though some add quails, woodcocks, and water-fowl, Wc.
Terms de Ley 589: 1 Inst. 233: 2 Comm. c. 3. in n. A person may
have a Warren in another's land, for one may alien the land, and re

serve the franchise: But none can make a Warren, and appropriate
those creatures that are Fere JVature, without licence from the King,
or where a Warren is claimed by prescription. 8 Rep. 108: 11 Rep.
87. A W arren may lie open; and there is no necessity of inclosing it,
as there is of a park. 4 Inst. 318. If any person offend in a free
Warren, he is punishable by theCommon Law. Ifanyone enter wrong
fully into any AVarren, and chase, take, or kill any conies, without
the consent of the owner, he shall forfeit treble damages, and suffer
three months' imprisonment, &c. Stat. 22 & 23 Car. 2. c. 25. See
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also title Larceny. When conies are on the soil of the party, he hath
a property in them by reason of the possession, and action lies for

killing them, but if they run out of the Warren, and eat up a neigh
bour's corn, the owner of the land may kill them, and no action will
lie. 5 Re/i. 104: 1 Cro. 548. In waste, isfc. against a lessee of a Warren,
the waste assigned was for stopping coney boroughs; and it was held
that this action did not lie, because a man cannot have the inheritance
of conies; and action may be brought against him who makes holes
in the land, but not against him who stops them, by reason the land
is made better by it. Owen 66.
Blackstone says, a man that has a franchise of Warren is in

reality no more than a royal game keeper: And asserts, that no man,
not even a lord of a manor, could by Common Law justify sporting
on another's soil, or even on his own, unless he had the liberty of
free Warren. 2 Comm. c. 3. This latter position is very earnestly
combated by Mr. Christian. See this Diet, title Game-Laws.
This franchise is almost fallen into disregard, since the new sta

tutes for preserving the game; the name being now chiefly preserved
in grounds set apart for breeding Hares and Rabbits.
WARSCOT, a contribution usually made towards Armour, in the

time of the Saxons. Leg: Canut.
WARTH, A customary payment for castle-guard. Blount's

Ten. 60.

WASH, A shallow part of a river, or arm of the sea; as the
Washes in Lincolnshire, &c. Knight 1346.
WASSAILE, Sax.~] A festival song, heretofore sung from door

to door about the time of the Epiphany. See Wastel-bowl.

WASTE.

Vastum.] Hath divers significations: First, It is a spoil made
either in houses, woods, lands, isfc. by the tenant for life or years,
to the prejudice of the heir, or of him in the reversion or remainder.
Kitchen, fol. 168. Whereupon the writ ofWaste is brought, for the
recovery of the thing wasted, and treble damages. As to which, see
at large post.
Waste of the forest is most properly where a man cuts down his

own woods within the forest, without licence of the King, or lord
chief justice in eyre. See Manwood, part 2. cap. 8. numb. 4^5. ,

Waste is also taken for those lands which are not in any man's

occupation, but lie common; which seem to be so called because the
lord cannot make such profit of them as of his other lands, by reasoh

of that use which others have of it in passing to and fro; upon this
none may build, cut down trees, dig, isfc. without the lord's licence.
See title Common.

Year, Day, and waste, annus, dies, isf vastum, is a punishment or
forfeiture belonging to petit treason or felony; whereof see Staundf.
PI. Cor. lib. 3. c. 30; and this Diet, title Year; Day; and Waste.

Waste, in its most usual acceptation, is a spoil or destruction in
houses, gardens, trees, or other corporeal hereditaments; to the
disherison (disinheritance) of him that has the remainder or reversion
in fee-simple or fee-tad. Inst. 53.
Vol. VJ.. 3 D
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I. What shall be considered as Waste; generally, and in many par
ticular specified Instances.
II. 1. Who may have a Remedy for Waste done:

2. Against whom such Remedy may be had.

III. Of the Punishment of Waste; and the Proceedings against
Persons guilty thereof.
IV. Of Injunctions, and other Proceedings in Equity, to prevent\

or relieve, against Waste.

I. Waste is either voluntary, or actual, which is a crime of com
mission, as by pulling down a house; or it is permissive or negligent,
which is a matter of omission only, as by suffering it to fait for want
of necessary reparations. Generally speaking, whatever does a lasting
damage to the freehold or inheritance is Waste. Hetl. 35. Therefore
removing wainscots, floors, or other things once fixed to the freehold
of a house, comes under the general notion of Waste. 4 Rep. 64.
If a house he destroyed by tempest, lightning, or the like, which is
the act of Providence, it is no Waste: but otherwise, if the house be
burnt by the carelessness or negligence of the lessee; though now

by the stat. 6 Ann. c. 31. no action will lie against a tenant for an

accident of this kind. See post. Waste may also be committed in

ponds, dove-houses, warrens, and the like; by so reducing the number
of the creatures therein, that there will not be sufficient for the re
versioner when he comes to the inheritance. Co. Litt. 53. Timber
also is part of the inheritance. 4 Rep. 62. Such are oak, ash, and elm,
in all places; and in some particular countries, by local custom,
where other trees are generally used for building, they are for that
reason considered as timber; and to cut down such trees, or top
them, or do any other act whereby the timber may decay, is Waste.
Co. Lit. 53. See title Timber.�But underwood the tenant may cut
down at any seasonable time that he pleases, and may take sufficient
estovers of common right for house-bote and cart-bote; unless re

strained (which is usual) by particular covenants or exceptions. 2

Roll. Abr. 817: Co, Lit. 41. The conversion of land from one species
to another, is Waste. To convert wood, meadow or pasture, into
arable; to turn arable, meadow, or pasture into woodland; or to turn

arable or woodland into meadow or pasture; are all of them Waste.
Hob. 296. For as Coke observes, it not only changes the course of

husbandry, but the evidence of the estate: when such a close, which
is conveyed and described as pasture, is found to be arable, and
e converso. 1 Inst. 53. And the same rule is observed, for the same

reason, with regard to converting one species of edifice into another,
even though it is improved in its value. 1 Lev. 309. To open the
land to search for mines of metal, coal, isfc. is Waste; for that is a

detriment, to the inheritance: But if the pits or mines were open
before, it is no Waste for the tenant to continue digging them for
his own use; for it is now become the mere annual profit of the land.
5 Rep. 12: Hob. 295. These three are the general heads of W'aste,
viz, In houses, in timber, and in land. Though, whatever else tends
to the destruction or depreciating the value of the inheritance, is
considered by the law as waste. 2 Comm. c. 18. Which we therefore
proceed to state more at large.
It has been laid down as a general principle, that the law willnot

allow that to be Waste, which is not any way prejudicial to the
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inheritance. Hetl. 35. Nevertheless it has been held, that a lessee
or tenant cannot change the nature of the thing demised; though,
in some cases, the alteration may be for the greater profit of the
lessor. Thus if a lessee converts a corn-mill into a fulling-mill, it
is Waste; although the conversion be for the lessor's advantage. Cro.
Jac. 182. So the converting a brewhouse of 120/. per arm. into other
houses let for 200/. a year, is Waste; because of the alteration of the
nature of the thing, and of the evidence. 1 Lev. 309.
Waste in Lands.�It hath been already stated, that if a tenant

converts arable into wood, or e converso, it is Waste; for it not only
changes the course of husbandry, but also the proofofevidence. Hob.
296. pi. 234. But if a lessee suffers arable land to lie fresh, and not

manured, so that the land grows full of thorns, isfc. this is not Waste,
but ill husbandry. 2 Roll. Abr. 814. Likewise the conversion of
meadow into arable is Waste. 1 Inst. 53, b. But ifmeadow be some

times arable, and sometimes meadow, and sometimes pasture, there
the ploughing of it is notWaste, 2 Roll. Abr. 815. Neither is the divi
sion of a great meadow into many parcels, by making of ditches,
Waste; for the meadows may be better for it, and it is for the profit
and ease of the occupiers of it. 2 Lev. \74.pl. 210.
Likewise converting a meadow into a hop-garden, is not Waste;

for it is employed to a greater profit, and it may be meadow again;
per Windham and Rhodes, J. But Periam said, though it be a greater
profit, yet it is also with greater labour and charges. 2 Lev. 174. pi.
210. But converting a meadow into an orchard, is Waste, though it
be to the greater profit of the occupier. Per Periam. Id ibid. If a
lessee ploughs the land stored with conies, this is no Waste; unless
it be a warren by charter or prescription. 2 Roll. Abr. 815. So if a

lessee of land destroys the coney boroughs in the land, it not being a

free warren by charter or prescription, it seems is not Waste; for
a man can have no property in them, but only a possession. Id. Ibid.:
Ow. 66.
It is Waste to suffer a wall of the sea to be in decay, so as by the

flowing and refiowing of the sea the meadow or marsh is surrounded,
whereby the same becomes unprofitable. But if it- be surrounded

suddenly by the rage and violence of the sea, occasioned by wind,
tempest, or the like, without any default in the tenant, this is not

Waste. Yet if the tenant repair not the banks or walls against
rivers or other waters, whereby the meadows or marshes be sur

rounded and become rushy and unprofitable, this is Waste. 1 Inst.

53, b. So a fortiori, if arable land be surrounded by such default;
for the surrounding washes away the marie and other manurance

from the land. 2 Roll. Abr. 816.
Waste in Trees and Woods. Trees are parcel of the inheri

tance; and therefore, if a lessee assigneth his term, and excepts the
timber-trees, it is void; for he cannot except that which doth not be

long to him by law. 5 Rep. 12. The lessor, after he has made a leasf
for life or years, may by deed grant the trees, or reasonable estover

out of them, to another and his heirs; and the same shall take effe
after the death of the lessee. But such a gift to a stranger is v^
during the estate for life, because of the particular prejudice wfci1
might be done to the lessee. 1 1 Rep. 48. The lessee hath but aAr"
ticular interest in the trees, but the general interest of the ees

, doth remain in the lessor; for the lessee shall have the Wast anc*

"fruit of the trees, and the shadow for his cattle, isfc. But the faerest
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of the body of trees is in the lessor, as parcel of his inheritance.
Therefore if trees are overthrown, by the lessee or any other, or by
wind or tempest, or by any other means disjoined from the inheri
tance, the lessor shall have them in respect ofhis general ownership.
11 Rep. 81.
With respect to timber-trees, such as oak, ash, elm, (which are

timber-trees in all places,)Waste may be committed in them, either
by cutting them down, or lopping of them, or doing any act whereby
the timber may decay. Also in countries where timber is scarce,
and beeches or the like are converted to building for the habitation
of man, they also are accounted timber. Inst. 53, a; 54, b. Thus,
Waste may be committed in cutting of beeches in Buckinghamshire,
because there, by the custom of the country, it is the best timber.
2 Roll. Abr. 814.

So Waste may be committed in cutting of birches in Berkshire,
because they are the principal trees there for the most part. 2 Roll.
Abr. 814. if the tenant cut down timber-trees, or such as are ac

counted timber, as mentioned above, this is Waste; and if he suffers
the young germins to be destroyed, this is destruction. So it is, if
the tenant cuts down underwood (as he may by law), yet if he suffer
the young germins to be destroyed, or if he stub up the same, this
is destruction. 1 Inst. 53, a. If lessee, or his servants, suffer a wood
to be open, by which beasts enter and eat the germins, though they
grow again, yet it is Waste; for after such eating they never will be

great trees, but shrubs. 2 Roll. Abr. 815. If a termor cuts down
underwood of hazel, willows, maple, or oak, which is seasonable, it
is not Waste. If ashes are seasonable wood to cut from ten years,
it is not Waste to cut them down for house-bote. But if the ashes
are gross of the age of nine years, and able for great timber, it is
Waste to cut them down. 2 Roll. Abr. 817.
If oaks are seasonable, and have been used to be cut always at the

age of twenty years, it is notWaste to cut them at such age, or under;
for in some countries, where there is a great plenty, oaks of such
age are but seasonable wood. But, after the age of twenty-one years,
oaks cannot be said to be wood seasonable, and therefore it shall be
Waste to cut them down. 2 Roll. Abr. 817. Cutting down of willows,
beech, birch, asp, maple, or the like, standing in the defence and
safeguard of the house, is destruction. If there be a quickset fence
of white thorn, if the tenant stub it up, or suffer it to be destroyed,
this is also destruction: And for all these and the like destructions
an action of Waste lieth. 1 Inst. 53, a. The cutting of horn-beams,
hazels, willows, sallows, though of forty years' growth, is no Waste,
because these trees would never be timber. Godb. 4. pi. 6.
If the lessee covenant, that he will leave the wood at the end of

\he term as he found it; if the lessee cut down the trees, the lessor
hall presently have an action of covenant: For it is not possible for
\m to leave the trees at the end of the term. So that the impossi-
\ity of performing the covenant shall give a present action on a

lure covenant. But it is otherwise in the case of a house; for there,
^ugh the lessee commit Waste, yet he may repair the Waste done,
bftre the term expires. 5 Refi. 21.

\he cutting down of trees is justifiable for house-bote, hay-
botdpic-ugh-bote and fire-bote. 1 Inst. 53, b: Hob. Rep. c. 296: Bro.
Was\ iso. By the common law, lessee shall have them, though the

v ;- -
'
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deed does not express it; but if he takes more than is necessary,
he shall be punished in Waste. Bro. Waste, pi. 30. The tenant may
take sufficient wood to repair the walls, pales, fences, hedges and
ditches, as he found them; but he cannot make new. Cutting of dead
wood is no Waste. But converting trees into fuel, when there is suffi
cient dead wood, is Waste. 1 Inst. 53, b.
Cutting wood to burn, where the tenant has sufficient hedge-wood,

is Waste. F. JV. B. 59 (M). Where lessee for years has power to
take hedge-bote by assignment, yet he may take it without assign
ment; for the affirmative does not take away the power which the law
gives him. Dy. \9.pl. 115. If lessor excepts his trees in his lease,
the lessee shall not have fire-bote, hay-bote, isfc. which he should
have otherwise; and the property of the trees is in the lessor himself;
4 Le-v. 162. pi. 269. Sir Richard Lewkner's case. Yet it has been said,
that lessee for years, the trees being excepted, has liberty to take the
shrouds and loppings for fire-bote; but if he cuts any tree, it shall be
Waste, as well for the lopping as for the body of the tree. JVoy 29. If
a tenant that has fire-bote to his house in another man's land, cuts

wood for that intent to make his bote wood, and the owner of the land
takes it away, an action of trover and conversion lies against him by
the tenant of the land who hath such fire-bote. Clayt. 40. pi. 69. See
Dyer 36.pl. 38: Clayt. 47.pl. 81: 1 Lev. 171.

If, during the estate of a mere tenant for life, timber is severed
either by accident or by wrong, it belongs to the first person who has
a vested estate of inheritance: But where there are intermediate con

tingent estates of inheritance, and the timber is cut down by a com

bination between the tenant for life, and the person who has the next
vested estate of inheritance; or if the tenant for life has himself such
estate, and fells timber; in these cases the chancellorwill order it to
be preserved for him who has the first contingent estate of inheritance
under the settlement. 3 Cox's P. Wms. 267: 3 Woodd. 400. See fur
ther, post. II. IV.
Waste in digging for gravel, mines, isfc.�If the tenant digs for

gravel, lime, clay, brick, earth, or stone, hid in the ground, or for
mines of metal or coal, or the like, not being open at the time of the
lease, it is Waste. 1 Inst. 53, b. If a man hath land in which there is
a mine of coals, or the like, and maketh a lease of the land (without
mentioning any mines) for life or for years, the lessee, as to such
mines as were open at the time of the lease made, may dig and take
the profits thereof. But he cannot dig for any new mine that was not

open at the time of the lease made, for that would be adjudged Waste.
Likewise, if there be open mines in the land, and the owner leases it
to another, with the mines in it, he may dig in the open mines, but
not in the close mines; but otherwise it would be if there was not any
open mine there; for then the lessee might dig for mines, otherwise
the grant would take no effect. 1 Inst. 54, b. If lessee dig slate-stone
out of the land, it is Waste: So digging for stones, unless in a quar
ry, is Waste, though the lessee fill it up again. 2 Roll. Abr. 816: Ou>.
66. Likewise, if he have a lease of land, in which there was a coal
mine, but not open at the time of the lease; if the lessee open it, and
assigns his interest, it is still Waste in the assignee: but where the
lease is of lands, and all mines in it, there he may dig in it. 5 Rep. 12,
a, b.
But if lessee of land, with mines of coals, iron, and stone, digs the.
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coals, iron, and stones, so much as is necessary for him to use with
out selling, it is not Waste. If a lessee digs earth, and carries it out
of the land, action of Waste lies. 2 Roll. Abr. 816. If a lessee digs
for gravel or clay, for reparation of the house, not being open at the
time of the lease, it is not Waste, any more than the cutting of trees
for reparation. 1 Inst. 53, b.
If a man leases lands with general words of " all mines of coals,"

where there is not any mine of coals open at the time of the demise,
and after the lessee opens a mine, he cannot justify the cutting of
timber-trees for making puncheons, corses, rollscoops, and other
utensils in and about the mine, though without them he could not dig
and get the coals out of the mine: and this is like a new house built
after the demise, for the reparation of which he cannot take timber
upon the land; and it had been Waste to open it, if it had not been
granted by express words: And it was said by Hobart, that the law
had been the same if the mine was open at the time of the demise.
Hobart 296: Hut. 19.

Waste in Gardens, orchards, fish-ponds, dove-houses, parks, isfc.
�If the tenant cut down or destroy any fruit-trees growing in the

garden or orchard, it is Waste: But if such trees grow upon any of
the ground, which the tenant holdeth out of the garden or orchard, it
is no Waste. 1 Inst. 53, a. Breaking a hedge also is no Waste. 1
Inst. 53, a. Destruction of saffron-heads in a garden, is not Waste.
Bro. Waste, fil. 143, cites 10 H. 7. c. 2. If the tenant of a dove-house,
warren, park, vivary, estangues, or such like, takes so many that so

much store is not left as he found at the time of the demise, it is
Waste. 1 Inst. 53, a: Hob. Refi. c. 296. Likewise, if the lessee of a

pigeon-house stops the holes, that the pigeons cannot build, it is
Waste. So suffering the pales of a park to decay, whereby the deer
are dispersed, is Waste. 1 Inst. 53, a. Also, if the lessee of a hop
ground plough it up and sow grain there, it is Waste. Ow. 66. Moyle
V. Moyle.
The breaking a weare is Waste, or the banks of a fish-pond, so that

the water and fish run out. Ow. 66.
Waste with resfiect to Houses. Waste may be done in houses, by

pulling them down or prostrating them, or by suffering the same to

be uncovered, whereby the spars or rafters, planchers or other timber
of the house are rotten. 1 Inst. 53, a.�Default of coverture of ap
house is Waste, though the timber be standing. 2 Roll. Abr. 815. But
if the house be uncovered, when the tenant cometh in, it is no Waste
in the tenant to suffer the same to fall down. Though there be no tim
ber growdng upon the ground, yet the tenant at his peril, must keep
the houses from wasting. 1 Inst. 53, a. If a lessee rases the house,
and builds a new house, if it be not so long and wide as the other, it is
Waste. 2 Roll. Abr. 815. So if he rebuilds it more large than it was
before, it is Waste; for it will be more charge for the lessor to repair
it. 1 Inst. 5 3, a.
But if a lessee of land makes a new house upon the land where

there was not any before, this is not Waste; for it is for the benefit of
the lessor. 2 Roll. Abr. 815. Though, according to Coke, if the tenant

build a new house, it is Waste; and if he suffer it to be wasted, it is a

new Waste. Yet, if the house be prostrated by enemies or the like,
without default of the tenant, or was ruinous at his coming in. and
Tall down, the tenant may build the same again with such materials as



WASTE, h

reftaain, and with the other timber, which he may take growing on

the ground, for his habitation; but hemust not make the house larger
than it was. 2 Rol. Abr. 815:1 Inst. 53, a. If the house be uncovered

by tempest, the tenant must in convenient time repair it. 1 Inst. 53,
a. If a lessee flings down a wall between a parlour and a chamber, by
which he makes a parlour more large, it is Waste; it cannot be in
tended for the benefit of the lessor, nor is it in the power of the les
see to transpose the house. 2 Roll. Abr. 815. So, if he pulls down a

partition between chamber and chamber, it is Waste. Bro. Waste,
143. Or if a lessee pulls down a hall or parlour, and makes a stable of
it, it is Waste. If a lessee pulls down a garret over head, and makes
it all one and the same thing, it isWaste. If a lessee permits a cham
ber fore in decasu pro defectu plaustrationis, fier quod grossum mahe-
remium devenit putridum, isf camera ilia turpissima isf fadissima deve-

nit, action ofWaste lies for it. So, if a lessee permits the wall to be
in decay for default of daubing, per quod makeremium devenit putri
dum, action ofWaste lies. 2 Roll. Abr. 815. Breaking of a pale or of
a wall uncovered, is not Waste. But breaking of a wall covered with
thatch, and of a pale of timber covered, is Waste. Bro. Waste, pi. 94.
If the tenant do, or suffer, Waste to be done in his houses, yet if

he repair them before any action brought, there lieth no action of
Waste against him; but he cannot plead quod non facit vastum, but
the special matter. 1 Inst. 53, a.
It may be of use here to add something on the progress of the

la,w, as to the accidental burning of houses, so far as regards landlord
and tenant. At the Common Law, lessees were not answerable to

landlords for accidental or negligent burning; for as to fires by acci
dent, it is so expressed in Fleta, lib. 1. c. 12; and lady Shrewsbury's
case, 5 Rep. 13, b., is a direct authority to prove that tenants are

equally excusable for fires by negligence. Then came the statute of
Gloucester, (6 F. 1.) which by making tenants for life and years liable
to Waste without any exception, consequently rendered them an
swerable for destruction by fire. Thus stood the law in lord Coke's
time: But now, by stat. 6 Ann. c. 31, [the provisions of which are

contained in the last building act; see this Dictionary, title Fire;] the
antient law is restored, and the distinction, introduced by the statute
of Gloucester, between tenants atwill and other lessees, is taken away;
for the statute exempts all persons from actions for accidental fire in
any house, except in the case of special Agreements between landlord
and tenant. So much relates to tenants coming in by act or agreement
of parties,�As to tenants of particular estates coming in by act of
law, as tenant by the curtesy, tenant in dower, and (before the statute

taking away military tenures) guardian in chivalry; these, or at least
the two latter, being, at Common Law, punishable for Waste, were j
therefore responsible for losses, by fire; unless indeed they were an

swerable for Waste voluntary only, and not for Waste permissive; a !
distinction not found in the books. If these tenants in curtesy or dower
were, at Common Law, responsible for accidental fire, it may, some
time or other, become necessary to determine whether they are with-;
in the statute of Anne.�The statute in expression, is very general,
and seems calculated to take away all Actions in cases of accidental
fire, as well from other persons as from landlords.�JV. B. It has been
doubted on the statute of Anne, whether a covenant to repair gene
rally, extends to the case of fire, and so becomes an agreement within
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the statute; and therefore, where it is intended that the tenant shall
not be liable, it is most usual, in the covenant for repairing, to except
accidents by fire. 1 Inst. 57, in n.

But if a lessee covenants to pay rent, and to repair, with an express
exception of casualties by fire, he may be obliged to pay rent during
the whole term, though the premises are burned down by accident,
and never rebuilt by the lessor. 1 Term Refi. 310. See this Diet,
titles Covenant; Rent; Lease.
Waste in Things annexed to the Freehold. The removing a

post in a house is Waste. 42 Edw. 3. 6. So, the removing of a door.
1 Inst. 53. Or of a window. 42 Edw. 3. 6. The digging up a furnace
annexed to the frank tenement, and selling it, is Waste. Bro. Waste,
fil. 143. The removing of a bench is Waste, though annexed by the
tenant himself. Bro. Waste, fil. 143: 1 Inst. 53, a. But these are such
trifles that a landlord would now scarcely obtain a verdict in an action
of Waste, it being so very penal; unless very great injury was done
by the act. As to the furnace he might maintain trover for the value.
�If wainscot, annexed to the house, be taken away, it is Waste. 1
Inst. 53, a. Of tables dormant and fixed in the land, and, not to the walls
by the termor, and taken off within his term, Waste does not lie; for
the house is not impaired by it. Bro. Waste, fil. 104.
Beating down a wooden wall, or suffering a brick wall, to fall, is no

Waste, unless it be expressly alleged, that the walls were coped or

covered. If Waste be assigned in pulling up a plank floor, and man

gers of a stable, the plaintiff must shew that the same were fixed. By.
108, b. fil. 31. If lessee erects a partition, he cannot break it down
without being liable to an action of Waste, for he has joined it to the
frank-tenement. Mo. 178. Shelves are parcel of the house, and not
to be taken away; and though it is not shewn that the shelves were
fixed, it ought to be intended that they were fixed. 2 Bulst. 1 13. Pave
ment is a structure, for they use lime to finish. Id. ib. If the tenant

suffers the groundsels to waste, in his default of defence or removing
the water from off them, or through dirt or dung or other nusance

which lies or hangs upon it, the tenant shall be charged, for he is
bound to keep it in as good case as he took it. Ow. 43.
The law, upon this part of the subject, has been relaxed; for dur

ing the term the tenant may take away chimney-pieces or wainscot,
which he has put up; but not after the term, for he would then be a

trespasser. 1 Atk. 477. A fire-engine, erected by tenant for life, shall
go to his executor. 3 Atk. 13. But the rule is different between the
heir and executor, with regard to fixtures upon the inheritance, that
descend to the heir. 1 H. Black. Refi. 258. See title Heir III. 3.
It may be observed in general, that Waste, which ensues from the

act of God, is excusable; or rather, it is no Waste. Thus, if a house
falls by tempest, the tenant shall be excused in action of Waste; but
if it be uncovered by tempest, and stands, there, if the tenant has suffi
cient timber to repair it, and does not, the lessor, if the lease be made
on condition of re-entry for Waste, may re-enter, but not immediately
upon the tempest, for it is no Waste until the tenant suffers it to be
so long unrepaired, that the timber be rotted, and then it is Waste.
Bro. Cond.fil. 40.
Likewise, if a house be abated by lightning, or thrown down by a

great wind, it is not Waste. 1 Inst. 53, a. So, if apple-trees are torn

up by a great wind, if lessee afterwards cuts them, it is not Waste,
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Bro. Waste, pi. 39. If the banks are well repaired by the lessee, and
the water, notwithstanding, subverts them, and|,surrounds his mea

dow, by which it is become rushy, it is not Waste. 2 Roll. Abr. 280>

Contra, 20 H. 6. c. 1, b. The lessor cannot give trees during the ten

ant's. lease. But if he grants them to a stranger, and commands the
tenant to cut and deliver them, who does it, this shall exsuse him in
an action of Waste. And yet the tenant was not bound by law to obey
and execute this command. Bro. Done, &x. 13.
If tenant in tail grants all his estate, his grantee is dispunishable of

Waste; so such grantee's grantee is also dispunishable; per Clerk, J.
3 Lev. 121. /;/. 173. Anon. If a man devises land to two in tail, and
after the one devisee dies without issue, by which the reversion in
fee of one moiety reverts to the heir of the donor; but the other de
visee is tenant for life of the whole, and after he commits Waste,
action of Waste lies against him by the heir of the donor for the one

moiety. A'ew Abr. 469. But action of Waste does not lie against
tenant in tail after possibility, for the greatness of the estate of inhe
ritance which was once in him: and also, as some say, because the
estate was not within the statute at the creation. 1 1 Rep. 80, a. Leivis
v. Bowles. See post. II. 2.
If lands are given to the husband and wife, and to the heirs of the

body of the husband, the remainder to the husband and wife, and to
the heirs of their two bodies begotten, and the husband dies without
issue: The wife shall not be tenant in tail after possibility; for the
remainder in special tail was utterly void, for that it could never take
effect. For, so long as the husband should have issue, it should in
herit by force of the general tail; and if the husband die without issue,
then the special tail cannot take effect, inasmuch as the issue, which
should inherit in special tail, must be begotten by the husband; and so

the general, which is larger and greater, hath frustrated the special,
which is lesser; and the wife, in that case, shall be punished for Waste.
1 Inst. 28, b.

16 has been agreed, that tenant for years may cut wood; but it has
been doubted, if tenant at will may; but it seems, that as long as ten

ant at will is not countermanded he may cut seasonable wood, isfc.
Bro. Waste, pi. 1 14. Where a man leases a wood which consists only
of great trees, the lessee cannot cut them. Hobart's Rep. Cas. 296.

Nevertheless, if the lessee cuts trees for reparation, and sells them,
and after buys them again, and employs them in reparation, yet it is
Waste by the sale. So, if lessee cuts trees, and sells them for money,
though with the money he repairs the house, yet it is Waste. 1 Inst.
5 3, b. As to the cutting of timber trees for repairs by lessee, there
is no difference whether the lessor or lessee covenants to repair the
houses; for in either case it is notWaste, if lessee cuts them. Mo. 23.
fil. 80. Anon.
If trees be excepted out of a demise,Waste cannot be committed by

cutting them down, and therefore ejectment cannot be brought as for
Waste committed in or upon the demised premises. 8 East's Refi.
190.
If a house be prostrated by enemies of the king, or such like, with

out default of the lessee, the lessee may rebuild it again with the same

materials that remain, and may cut other timber upon the land to

rebuild it, but he must notmake the house larger than it was. 1 Inst.
5 3, a. So, if the house was ruinous at the time of the lease, and fell
Vol. VI. 3 E
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within the term, this is not Waste in the tenant. 1 List. 53, a: Bro.
Waste, lil. 130. But the lessee shall not cut trees to make anew house
where there was not any at the time of the lease. Hob. 29 6. So if a
lessee suffers a house to fall for default of covering, which is Waste,
he cannot cut trees to repair the house, Bro. Waste, pi. 39. And
in general, if the tenant suffer the house to be wasted, he cannot jus
tify the felling of timber to repair it. 1 Inst. 53, b. If a house be ruin
ous at the time of the lease, though the lessee is not bound to repair
it, yet he may cut trees to repair it. 1 Inst. 54, b. The tenant may
likewise dig for gravel or clay for the reparation of the house, though
the soil was not open when the tenant came in; and it is justifiable as

well as cutting of trees. 1 Inst. 53, b. So, with regard to a stable, if
it fall without default of the lessee, in time of the lessor, the lessee

may take trees of the heir to make a new stable, if it be of necessity.
Bro. Waste, pi. 67. But if the stable falls in default of the lessee in
time of the lessor, he cannot, in time of the heir, cut trees to make a

new stable. Bro. Waste, pi. 67.

II. 1. The Persons who be injured by Waste are such as have
some interest in the estate wasted: for if a man be the absolute ten

ant in fee-simple, without any incumbrance or charge on the premi
ses, he may commit whatever Waste his own indiscretion may prompt
him to, without being impeachable and accountable for it to anyone.
And, though his heir is strre to be the sufferer, yet nemo est hares
viventis: no man is certain of succeeding him, as well on account of
the uncertainty which shall die first, as also because he has it in his
own power to constitute what heir he pleases, according to the civil
law notion of an hares natus and an hares factus: or, in the more

accurate phraseology of our English law, he may alien or devise his
estate to whomever he thinks proper, and by such alienation or de
vise may disinherit his heir at law. Into whose hands soever there
fore the estate wasted comes, after a tenant in fee-simple, though the
Waste is undoubtedly damnum; it is damnum absque injuria. 3 Comm.
c. 14.

One species of interest, which is injured by Waste, is that of a
person who has a right of common in the place wasted; especially if
it be common of estovers, or a right of cutting and carrying away
wood for house-bote, plough-bote, isfc. Here, if the owner of the wood
demolishes the whole vyood, and thereby destroys all possibility of
taking estovers, this is an injury to the commoner, amounting to no

less than adisseisin of his commonof estovers, if he chooses so to con

sider it; for which he has his remedy to recover possession and dam

ages by assise, if entitled to a freehold in such common; but if he has
only a chattel-interest, then he can only recover damages, by an ac

tion on the case for this Waste and destruction of the woods, out of
which his estovers were to issue. E. JV. B. 59: 9 Rep. 1 12.
But the most usual and important interest, that is hurt by this

commission ofWaste, is that of him who hath the remainder or re
version of the inheritance after a particular estate for life or years, in
being. Here, if the particular tenant, (be it the tenant in dower or bv
curtesy, who was answerable for Waste at the common law. 2 Inst.
299. or the lessee for life or years, who was first made liable by the
statutes of Marlebridge, 52 H. 3. c. 23; (q. 24?) and of Gloucester, 6

Edw. 1. c 5.;) if such particular tenant, commits or suffers any Waste,
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it is a manifest injury to him that has the inheritance; as it tends to

mangle and dismember it of its most desirable incidents and orna

ments, among which timber and houses may justly be reckoned the
principal. To him therefore in remainder or reversion, to whom the
inheritance appertains in expectancy, the Law hath given an adequate
remedy. Co. Litt. 63. For he who hath the remainder for life only,
is not entitled to sue for Waste; since his interest may never perhaps
come into possession, and then he hath suffered no injury. Yet a par
son, vicar, archdeacon, prebendary, and the like, who are seised in
right of their churches of any remainder or reversion, may have an

action of Waste; for they, in many cases, have, for the benefit of the
church and of the successor, a fee-simple qualified: But as they are

not seised in their own right, the writ of Waste shall not say, ad ex-

heredationem ipsius, as for other tenants- in fee-simple; but ad ex

hceredationem ecclesie, in whose right the fee-simple is holden. 1 Inst.
341:3 Comm. c. 1 4.

By stat. 1 Ed. 13. c. 22. the action of Waste is given to one tenant
in common against another. Where there are tenants in common for
life, the one shall not have trespass of trees cut against the other,
but shall have Waste pro indiviso, though they are only tenants for
term of life, ifc. Bro. Waste, pi. 79. If one coparcener, before par
tition, makes feoffment to another, and one of them does Waste in
the trees, Waste lies. 1 1 Rep. 49, a. Lifford's case. Likewise, if two
joint-tenants do Waste, and after the one enters into religion, Waste
lies against the other alone. 2 Roll. Abr. 828. "See post. III.

One of two tenants in common cannot maintain an action on the
case in nature of Waste against his co-tenant (in possession of the
whole, having a demise of -the moiety) for cutting down trees of a pro
per age and growth for being cut: but he will be entitled to recover a

moiety of the value in another form of action: Aliter if the trees be
not fit to cut, 8 Term Rep. 145.

By stat. 20 Ed. 1. st. 2. an action of Waste is maintainable by the
heir, for Waste done in the time of his ancestor, as well as for Waste
done in his own time.
This action must be brought by him that hath the immediate

estate and inheritance in fee-simple or fee-tail; but sometimes another

may join with him. 1 Inst. 53, a; 285, a. It is said that the reversion
must continue in the same state that it was at the time of the Waste
done, and not granted over; for though the reversioner taketh the
estate back again, the action is gone, because the estate did not con

tinue: But in some special cases an action ofWaste shall lie; though
the lessor had nothing in the reversion at the time of the Waste done:
As, if a bishop makes a lease for life or years, and dies, and the lessee,
the see being void, doth Waste, the successor shall have an action of
Waste. This is allowed, though the stat. 20 Edw. 1. speaks only of
those that are inheritors. 1 Inst. 53, b; 356, a: 2 Roll. Abr. 825.
If a tenant doth Waste, and he in reversion dieth, the heir shall

not have an action of Waste for Waste done in the life of the ances

tor: For he cannot say that the waste was done to his disinherison,
itfc. 1 Inst. 341, a; 53, b; 356, a. If a lease is made to A. for life, the
remainder to B. for life, remainder to C. in fee; no action of Waste
lieth against the first lessee during the estate in the mean remainder,
for then his ^estat^Vould be destroyed. Otherwise, if B. had a mean
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remainder for years, for that would be no impediment, the recovery
not destroying the term of years. 5 Rc/i. 76, 77: 1 hist. 54, a.
No person is entitled to an action of Waste against a tenant for

life, but he who has the immediate estate of inheritance, in remainder
or reversion expectant upon the estate for life. If, therefore, between
the estate of the tenant for life, who commits Waste, and the subse

quent estate of inheritance, there is interposed an estate of freehold
to any person in esse, then during the continuance of such interposed
estate, the action of Waste is suspended: And if the first tenant for
life dies during the continuance of such interposed estate, the action
is gone for ever. But though, while there is an estate for life inter

posed between the estate of the person committing Waste, and that
of the reversioner or remainder-man in fee, the remainder-man can

not bring his action of Waste; yet, if the Waste be done by cutting-
down trees, 8cc. such remainder-man in fee may seize them; and if

they are taken away or made use of before he seizes them, he may
bring an action of Trover. For, in the eye of the law, a remainder
man for life has not the property of the thing wasted: And even a

tenant for life in possession has not the absolute property of it, but
merely a right to the enjoyment or benefit of it, as long as it is an

nexed to the inheritance of which it is considered a part, and there
fore belongs to the owner of the fee. 1 Inst. 218, b. in n. refers to 1

Inst. 53: 5 Rep. 77. Faget's Case: All. 81:3 P. Wms. 267: 22 Vin.
Abr. 523: 2 Eq. Abr. 727: 3 Atk. 757.
If lessee for years commit Waste, and the years do expire, yet the

lessor shall have an action of Waste for treble damages, though he
cannot recover the place wasted; but if the lessor accepteth of a sur
render of a lease after the Waste done, he shall not have his action of
Waste. It is said, that if a tenant repairs before action brought, he
in reversion cannot have an action ofWaste; but he cannot plead
that he did no Waste, therefore he must plead the special matter,
1 Inst. 283, a; 285, a; 306: 5 Rep. 119: 2 Cro. 658. By stat. 1 1 H.
6. c. 5. where tenants for life, or for another's life, or for years, grant
over their estates, and take their profits to their own use, and commit
Waste, they in reversion may have an action of waste against them.
2 Inst. 302. He in the remainder, as well as the reversioner, may
bring this action, and every assignee of the first lessee, mediate or

immediate, is within this act. 5 Rep. 77: 2 Inst. 302.
2. By the feodal law, feuds being originally granted for life only,

the rule was general for all vassals or feudataries; " si vassallus feu-
dum dissipaverit, aut insigni detrimento deterius feceril, privabitur."
Wright 44. See title Tenures. But, in our antient common law the
rule was by no means so large; for not only he that was seised of an
estate of inheritance might do as he pleased with it, but also Waste
was not punishable in any tenant, save only in three persons; guardian
in chivalry, tenant in dower, and tenant by the curtesy; and not in
tenant for life or years. And it was even a doubt whether Waste was

punishable, at the common law, in tenant by the curtesy. Rcgist. 72:
Pro. Abr. title Waste: 2 Inst. 301. The reason of this diversity was,
that the estate of the three former was created by the act of the law
itself, which therefore gave a remedy against them; but tenant for
life, or for years, came in by the demise and lease of the owner of the
fee, and therefore he might have provided against the committing of
Waste by his lessee; and if he did not, it was his own default. 2 Inst.
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299. But, in favour of the owners of the inheritance, the statutes of

Marlebridge, stat. 52 Hen. 3. c. 23. (q. 24?) and of Gloucester, 6 Ed.
1. c. 5. provided that the writ of Waste shall not only lie against ten
ants by the law of England, (or curtesy,) and those in dower, but
against any farmer or other that holds in any manner, for life or years.
So that, for above five hundred years past, all tenants merely for life,
or for any less estate, have been punishable, or liable to be impeached
for, Waste, both voluntary and permissive; unless their leases be

made, as sometimes they are, without impeachment ofWaste, absque
impetitione vasti; that is, with a provision or protection that no man

shall impetere, or sue him, for Waste committed. But tenant in tail,
after possibility of issue extinct, is not impeachable for Waste; be
cause his estate was at its creation an estate of inheritance, and so

not within the. statutes. Co. Litt. 27: 2 Roll. Mr. 826. 828. Neither
does an action of Waste lie for the debtor against tenant by statute,
recognizance, or Elegit; because against them the debtor may set off
the damages in account. Co. Litt. 54. But it seems reasonable that
it should lie for the reversioner, expectant on the determination of
the debtor's own estate, or of these estates derived from the debtor.
E. JV. J3, 58: 2 Comm. c. 18.

The statute of Marlebridge, 52 Hen. 3. c . 23. � 2. (or c. 24.) enacts,
that " Farmers during their terms, shall not make Waste, sale, nor
exile of houses, woods, and men, nor of any thing belonging to the
tenements that they have to farm,without special licence had bywriting
of covenant, making mention that they may do it; which thing if they
do, and thereof be convict, they shall yield full damage, and shall be

punished by amerciament grievously."
This act provideth remedy for Waste done by lessee for life, or

lessee for years, and it is the first statute that gave remedy in those
cases. 2 Inst. 145. This statute is a penal law, and yet, because it is
a remedial law, it has been interpreted by equity. 10 Mod. 281.

farmers.] Here farmers do comprehend all such as hold by leage
for life or lives, or for years, by deed or without deed. 2 Inst. 145. It has
been resolved, likewise, that it should extend to strangers. 10 Mod.
281. Although the Register says sciand. that per statutum de Marie-

bridge, c. 23. data fuit quotdam prohibitio vasti versus tenementum an-

norum, which is true: Yet the statute extends to farmers for life also;
but this act extendeth not to tenant by the curtesy, for he is not a far
mer; but if a lease be made for life or years, he is a farmer, though
no rent be reserved. 2 Inst. 145.

Shall not. make Waste.] By these words they are prohibited to suf
fer Waste, for it has been resolved that this act extends to Waste
omittendo, though the word is faciant, which literally imports active
Waste. 10 Mod. 28W2- //<^^~3vWe^i.

JVor of any thing.] Houses, woods, and men were before particu
larly named; and these words do comprehend lands and meadows be

longing to the farm. 2 Inst. 146. Also these general words have a

further signification; and therefore if there had been a farmer for life,
or years, of a manor, and a tenancy had escheated, this tenancy so

escheated did belong to the tenement that he held in farm, and there
fore this extended to it; and the lessor shall have a writ generally, and
suppose a lease made of the lands escheated by the lessor, and main
tain it by the special matter. 2 Inst. 146.

Special ijcence by Writing.] This grant ought to be by deed, for
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all Waste tends to the disinheritance of the lessor, and therefore no

man can claim to be dispunishable of Waste without deed. 2 Inst.
146 Likewise this special gram is intended to be absque impetitione
vasti, without impeachment of Waste. 2 Inst. 146.

Yield full Damage.] And this must be understood such a prohibi
tion of Waste upon this statute as lay against a tenant in dower at the
common law; and single damages were given by this statute against
lessee for life, and lessee for years. 2 Inst. 146.
It has been said, that there are five writs of Waste: two at the

common law, as for Waste done by tenant in dower, or by guardian;
three by statute, as against tenant for life, tenant for years, and tenant
by the curtesy. Tenant by the curtesy it is said, was punishable for
Waste, by the common law, for that the law created his estate as well
as that of the tenant in dower, and therefore the law gives like reme

dy against them 1 Inst. 54, a: 2 Inst. 145. 299. 301. 305. But on this

subject the authorities in the books are very contradictory, as the
reader will perceive by attending to the note subjoined to the follow
ing clause of the statute of Gloucester, 6 Echu. 1. c. 5. which enacts,
that, " A man from henceforth shall have a writ of Waste in the
chancery against him that holdeth by the law of England, or other
wise for term of life, or for term of years, or a woman in dower."
No action of Waste lay before the statute of Gloucester, but against

tenant in dower and guardian; and by the statute, action of Waste is
given against the tenant by the curtesy, tenant for term of life, and
tenant for term of years. Bro. Waste, pi. 88. Lord Coke says, a rea

son is required, (that seeing as well the estate of the tenant by the

curtesy, as the tenant in dower, are created by act in law,) wherefore
the prohibition of Waste did not lie as well against tenant by the cur

tesy as the tenant in dower at the Common Law; and the reason he

assigns is this, for that, by having issue, the estate of the tenant by the
curtesy is originally created, and yet after that he shall do homage
alone in the life of the wife, which proves a larger estate; and seeing
that at the creation of his estate he might do Waste, the prohibition
of Waste lay not against him after his wife's decease; but, in the case

of tenant in dower, she is punishable of Waste at the first creation of
her estate. 2 Inst. 145. But see 2 Inst. 299. and the reasons there,
as quoted above.
Shall have a writ of TVaste.] Neither this act, nor the statute of

Marlebridge, doth create new kind of Wastes, but gives new reme

dies for old Wastes; and what is Waste, and what is not, must be
determined by the Common Law. 2 Inst. 300, 301.
Against him.] If two are joint-tenants for years or for life, and one

of them does Waste, this is the Waste of them both as to the place
wasted, notwithstanding the words of the act are, him that holds.
2 Inst. 302.
Holds by the Law of England.] Here tenant by the curtesy is named

for two causes: 1st, For that albeit the common opinion was, that an
action of Waste did lie against him, yet some doubted of the same in
respect to this word (tenet) in the writ, for that the tenant by the cur

tesy did not hold of the heir, but of the lord paramount; and after
this act, the writ of Waste grounded thereupon doth recite this sta
tute: 2dly, For that greater penalties were inflicted by this act than
were at the Common Law. 2 Inst. 30 1 .

Or otherwise for Term ofLife or for Term of Years.] A'lessee for
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Ms own life, or for another man's life, is within the words and mean

ing of this law, and in this point this act introduces that which was

not at the Common Law. 2. Inst. 301. If feme lessee for life takes
husband, the husband* does Waste, the wife dies, the husband shall
not be punished by this law; for the words of this act be (a man that
holds, fcfc. for life), and the husband held" not for life; for he was

seised but in right of his wife, and the estate was in his wife. 2 Inst.
301. He that hath an estate for life by conveyance at Common Law,
or by limitation of use, is a tenant within the statute. 2 Inst. 302.
Tenant for years of a moiety, 3d or 4th part pro indiviso, is within this
act; and so it is of a tenant by the curtesy, or other tenant for life of
a moiety, itfc. 2 Inst. 302.

Or a woman in dower.] This is to be understood of all the five
kinds of dower whereof Littleton speaks, viz. dower at Common Law,
dower by the custom, dower ad ostium ecclesiec, dower ex assensu

patris, and dower de la plus belle; and against all these the action of
Waste did lie at the Common Law. 2 Inst. 303. If tenant in dower be
of a manor, and a copyholder thereof commits Waste, an action of
Waste lies against tenant in dower. 2 Inst. 303. Action of Waste
lies against an occupant for life, because he has the estate of the les
see for life, and holds for life, as the statute mentions. 6 Rep. 37, b.
If a lessee for life be attainted of treason, by which the lease is for
feited to the king, who grants it over to I. S. and he afterwards does
Waste, though he comes en le post, yet action of Waste lies against
him. 2 Roll. Mr. 826. So, if a man disseises the tenant for life, and
does Waste, yet action of Waste lies against the tenant for term of
life; for he may have his remedy over against the disseisor. Bro.
Waste, pi. 138. Likewise, if an estate be made to A. and his heirs,
during the life of B., A. dies, the heir of A. shall be punished in an

action of Waste. 1 Inst. 54, a.
A tenant for life, without impeachment ofWaste, has as full power

of cutting down timber, and of opening new mines for his own use, as
if he had an estate of inheritance; and is in the same manner entitled
to the timber, if served by others. 1 Term Rep. 5 6: 1 Inst. 220, n.
But although such tenant for life may commit Waste for his own
benefit, yet he may be restrained by an injunction out of the court of

chancery, from making Spoil and Destruction on the estate: This
distinction was first introduced in the case of lord Barnard as to Raby
Castle. See post. IV.
Though it is said, that, an action of Waste does not lie against

tenant by statute-merchant, elegit, or staple, because it is not an

estate for life or years, and the statute mentions those who hold in
any manner for life or years; yet see contra, Fitzh. Mat. 58 Ft. and
there said, that in the register is a writ against him. 6 Rep. 37. Some
books give the reason of it to be, because the conusor, if he commits
V/aste, may have a venire facias ad computandum, and the Waste shall
be recovered in the debt. Fitzh. jY. B. 58, 6. See 1 Inst. 57, b. in
notis. If a man makes a lease for years, and puts out the lessee, and
makes a lease for life, and the lessee for years enters upon the lessee
for life, and does Waste; the lessee for life shall not be punished for
it. 2 Inst. 303. If lessee for years makes a lease of one moiety to A.
and of the other moiety to B., and A. does Waste; the action shall be

again:.', both; for the Waste of the one is the Waste of the other.
Brownl. 38.
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An action of Waste lies against a devisee, and the writ may sup
pose it ex legations, for it is within the equity of the statute. Bro.

Waste, fil. 132. If an estate of land be made to baron and feme, to
hold to them during the coverture, iJc. if they waste, the feoffor shall
have writ of Waste against them. Lit. � 381. If feme lessee for life
marries, and the husband does Waste, action lies against both. And
if, in the above case, the husband dies, action of Waste lies against
the feme for the Waste he committed. But if tenant in dower mar

ries, and the husband does Waste, and dies, the feme shall not be

punished for this. Likewise, if baron and feme are lessees for life,
and baron does Waste, and dies, the feme shall be punished in Waste,
if she agrees to the estate. 2 Roll. Abr. 827; 1 Inst. 54: Kel. 113

But if she waives the estate, she shall not be charged. So, upon lease
for years made to the baron and feme, Waste lies against both. And
if baron and feme are joint lessees for years, and baron does Waste,
and dies, action of Waste lies for this against the feme. Upon lease
for life, to baron and feme, Waste lies against both. Likewise, if
feme commits Waste, and then marries, the action shall be brought
against both. 2 Roll. Abr. 827. And the writ may be Quod fecerunt
vaslum, or Quod uxor, dum sola fuit, fecit vastum. Bro. Waste, fil. 55.
If baron seised for life of his wife, in right of his wife, does Waste,

and after the feme dies, no action ofWaste lies against the baron in
the tenuit, because he was seised only in right of his wife, and the
frank-tenement was in the feme. 1 Inst. 54-: 5 Refi. 75, b. But if the
baron, possessed for years in right of the feme, does Waste, and after
the feme dies, action of Waste lies against the baron, because the
law gives the term to him. 1 Inst. 54. See Godb. 4, 5. fil. 6: Ow. 49.
Few cases, if any, can now happen of Waste or injury done to pre

mises, but the landlord, or person who has the inheritance, or even
he who has a longer term in the premises, or who is himself liable
to answer over, may maintain an action on the case in nature of an
action of Waste, against the person committing the injury, for
damages. See fiost. III. IV.

III. The Punishment for Waste committed, was, by Common
Law and the statute of Marlebridge, only single damages, except in
the case of a guardian, who also forfeited his wardship by the provi
sions of tire great charter. 2 Inst. 146. 300: Stat. 9 Hen. 3. c. 4. But
the statute of Gloucester directs, that the other four species of tenants
(for life, for years, by curtesy, or in dower,) shall lose and forfeit the
place wherein the Waste is committed, and also treble damages, to.
him that hath the inheritance. The expression of the statute is, " he.
shall forfeit the thing which he hath wasted;" and it hath been deter
mined, that under these words the filace is also included. 2 Inst. 303.
And if Waste be done sfiarsim, or here and there, all over a wood,
the whole wood shall be recovered; or if, in several rooms of a house,
the whole house shall be forfeited; because it is impracticable for the
reversioner to enjoy only the identical places wasted, when lying
interspersed with the other. Co. Litt: 54. But ifWaste be done only
in one end of a wood, (or perhaps in one room of a house, if that can
be conveniently separated from the rest,) that part only is the locus

-vastaius, or thing wasted, and that only shall be forfeited to the
reversioner. 2 Inst. 304: 2 Comm. c. 18.

The redress for this Injury of Waste is of two kinds; preventive
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and corrective: the former of which is by writ of estrcpement, the
latter by that of Waste.
Estrepement is an old French word, signifying the same as Waste

or extirpation: and the writ ofEstrepement lay at the Common Law,
after judgment obtained in an action real, and before the possession
was delivered by the sheriff; to stop any Waste which the vanquished
party might be tempted to commit in lands, which were determined
to be no longer his. 2 Inst. 328. But as in some cases the demandant
may. be justly apprehensive, that the tenant may make Waste or

Estrepement pending the suit, well knowing the weakness of his title,
therefore the statute of Gloucester, 6 Edw. 1. c. 13. gave another writ
of Estrefiement, pendente filacito, commanding the sheriff firmly to
inhibit the tenant " ne faciat vastum vel estrcpamentum pendente pla-
" cito dicto indiscusso." Regist. 77. And, by virtue of either of these
writs, the sheriff may resist them that do, or offer to do, Waste; and,
if otherwise he cannot prevent them, he may lawfully imprison the
Wasters, or make a warrant to others to imprison them: Or, if
necessity require, he may take the posse comitatiis to his assistance.
So odious in the sight of the law is Waste and destruction. 2 Inst.
329: 3 Comm. c. 14. See further, this Diet, title Estrepement.
A writ of Waste is also an action, partly founded upon the Com

mon Law, and partly upon the statute of Gloucester, c. 5; and may be
brought by him who hath the immediate estate of inheritance in
reversion or remainder, against the tenant for life, tenant in dower,
tenant by the curtesy, or tenant for years. This action is also main
tainable in pursuance ofStat. Westm. 2. (13 E. 1. c. 22.) by one tenant
in common of the inheritance against another, who makes Waste in
the estate holden in common. The equity of which statute extends
to joint-tenants, but not to coparceners; because, by the old law co

parceners might make partition, whenever either of them thought
proper ,and thereby prevent future Waste: but tenants in common

and joint-tenants could not; and therefore the statute gave them this
remedy, compelling the defendant either to make partition, and take
the place wasted to his own share, or to give security not to commit
any farther Waste. 2 Inst. 403, 404. But these tenants in common

and joint-tenants are not liable to the penalties of the statute of Glou~
eester, which extends only to such as have life-estates, and do Waste
to the prejudice of the inheritance. The Waste however must be

something considerable; for if it amount only to twelve pence, or
some such petty sum, the plaintiff shall not recover in an action of
Waste: nam de minimis non curat Lex. Finch. L. 29: 3 Comm. c. 14.
This action of Waste is a mixed action; partly real, so far as it

recovers land, and partly personal, so far as it recovers damages: for
it is brought for both those purposes; and, if the Waste be proved,
the plaintiff shall recover the thing or place wasted, and also treble

damages, by the statute of Gloucester. The writ of Waste calls upon
the tenant to appear and shew cause, why he hath committed Waste
and destruction in the place named, ad exharedationem, to the disin
herison, of the plaintiff. F. JV. B. 55. And if the defendant makes
default, or does not appear at the day assigned him, then the sheriff
is to take with him a jury of twelve men; and go in person to the
place alleged to be wasted, and there inquire of the Waste done, and
the damages: and make a return or report of the same to the court,
upon which report the judgment is founded. Poph. 24. For the law
Vol. VI. 3 F
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will not suffer so heavy a judgment, as the forfeiture and treble

damages, to be passed upon a mere default, without full assurance
that the fact is according as it is stated in the writ. But if the defend
ant appears to the writ, and afterwards suffers judgment to go against
him by default, or upon nihil elicit, (when he makes no answer, puts
in no plea, in defence,) this amounts to a confession of the Waste;
since, having once appeared, he cannot now pretend ignorance of the
charge, Now therefore the sheriff shall not go to the place to inquire
of the fact, whether any Waste has, or has not, been committed; for
this is already ascertained by the silent confession of the defendant:
but he shall only, as in defaults upon other actions, make inquiry of
the quantum of damages. Cro. Eliz. 18. 290. The defendant, on the
trial, may give in evidence any thing that proves there was no Waste

committed, as that the destruction happened by lightning, tempest,
the king's enemies, or other inevitable accident. Co. Litt. 53. But it
is no defence to say, that a stranger did the Waste, for against him
the plaintiff hath no remedy: though the defendant is entitled to sue

such stranger in an action of trespass vi et armis, and shall recover
the damages he has suffered in consequence of such unlawful act.
Bull. JV.B. 112.
When the Waste and damages are thus ascertained, either by con

fession, verdict, or inquiry of the sheriff, judgment is given, in pur
suance of the statute of Gloucester, c. 5. that the plaintiff shall recover
the place wasted: for which he has immediately a writ of seisin, pro
vided the particular estate be still subsisting: (for, if it be expired,
there can be no forfeiture of the land,) and also that the plaintiff shall
recover treble the damages assessed by the jury; which he must

obtain in the same manner as all other damages, in actions personal
and mixed, are obtained, whether the particular estate be expired, or
still in being. 3 Comm. c. 14.
The process incident to action ofWaste is first a writ of summons

made by the cursitor of the county where the land lies, and on the
return of this writ the defendant may essoin, and the plaintiff adjourn,
isfc. Then a pone is to be made out by the filazer of the county, on
the return of which a distringas issues for the defendant to appear,
and upon his appearing the plaintiff declares, and the defendant

pleads, isfc. By stat. 8 isf 9 W. 3. c. 1 1. � 3. a plaintiff shall have costs

in all actions of Waste, where the damages found do not exceed

twenty nobles; which he could not by the common law.
In an action of Waste on the statute of Gloucester, against tenant

for years, for converting three closes of meadow into garden ground,
where the jury gave only one farthing damages for each close, the
court of C. P. permitted the defendant to enter up judgment for him
self. 2 Bos. isf Pul. 36.

IV. Besides the preventive redress at common law, the courts of
equity, upon bill exhibited, therein complaining of Waste and de
struction, will grant an injunction, in order to stay Waste, until
the defendant shall have put in his answer, and the Court shall there
upon make further order; which is now become the most usual way
of preventing Waste. 3 Comm. c. 14.
If a tenant for life plant wood on the land, which is of so poisonous

a quality that it destroys the principles of vegetation, without an ex

press power in his lease, where it is usual to have such powers, it
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may be considered as Waste, and .the court of chancery may grant an
injunction. 5 JVew Abr. 493: MSS. Refi. Marquis of Powis v. Dorall,
Cane.
If there be lessee for life, remainder for life, the reversion or re

mainder in fee, and the lessee in possession waste the lands, though
he is not punishable for Waste by the common law, by reason of the
mean remainder for life; yet he shall be restrained in chancery, for
this is a particular mischief. Moor 554: 1 Vern. 23. But if such
lessee has in his lease an express clause of without Imfieachment of
Waste, he shall not be injoined in equity. 1 Vern. 23.
If A. is tenant for life, remainder to B. for life, remainder to first

and other sons of B. in tail male, remainder to B. in tail, &c; and B.
(before the birth of any son) brings a bill against A. to stay Waste;
and A. demurs to this bill, because the plaintiff had no right to the
trees, and no one that had the inheritance was party: yet the demur
rer will be over-ruled, because Waste is to the damage of the public,
and .3. is to take care of the inheritance for his children, if he has
any, and has a particular interest himself, in case he comes to the
estate. 1 Eq. Abr. 400.
It seems to be a general principle, that tenant in tail after pos

sibility, shall be restrained in equity from doing Waste, by injunc
tion, isfc. because the Court will never see a man disinherited; fier
Chan. Finch. And he took a diversity, where a man is not punishable
forWaste, and where he hath a right to do Waste; and cited Uvedale's
Case, (24 Car. 1.) ruled by lord Rolle to warrant that distinction.
2 Show. 69. fil. 53.
A lease without impeachment ofWaste, takes off all restraint from

the tenant of doing it; and he may, in such case, pull up or cut down
wood or timber, or dig mines, isfc. at his pleasure, and not be liable
to any action. Plowd. 135. But though the tenant may let the houses
be out of repair, and cut down trees, and convert them to his own

use; yet where a tenant in fee-simple made a lease for years without
impeachment ofWaste, it was adjudged that the lessor had still such

property, that if he cut and carried away the trees, the lessee could

only recover damages in action for the trespass, and not for the trees:

Also it hath been held, that tenant for life without impeachment of
Waste, if he cuts down trees, is only exempt from an action of
Waste, isfc. 11 Refi. 82: 1 Inst. 220: 2 Inst. 146: 6 Refi. 63: Dyer
184. And if the words are, " to hold without impeachment of Waste,
or any writ or action of Waste," the lessor may seize the trees if the
lessee cuts them down, or bring trover for them. Wood's Inst. 574.
See ante II.
In many cases, likewise, the court of chancery will restrain Waste,

though the lease, isfc . be made without impeachment of Waste: For
the clause of " without impeachment of Waste" never was extended
to allow the destruction of the estate itself, but only to excuse un

permissive Waste; and therefore such a clause would not give leave
to fell or cut down trees ornamental or sheltering of a house, much
less to destroy or demolish a house itself. And if such Waste be
committed, an injunction will be granted to stay the Waste; and
the Court of Chancery will enforce the repair by the offender. 2

Vern. 738, 739: 1 Salk. 161, Vane v. Ld. Barnard. Vide 1 P. Wms.
527.
A lord of a manor may bring a bill for an account of ore dug, or

timber cut, by the defendant's testator. Thus, a customary tenant of
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lands, in which was a copper mine that never had been opened,
opened die same, and dug out and sold great quantities of ore, and

died; and his heir continued digging and disposing of great quantities
out of the same mine. The lord of the manor brought a bill in equity
against the executor and heir, praying an account of the said ore; and

alleged that these customary tenants were as copyhold tenants; and
that the freehold was in the plaintiff as lord of the manor and owner

of the soil; and that the manner of passing the premises was by sur

render into the hands of the lord, to the use of the surrenderee. It was
insisted for the defendants, that it did not appear that the admittance
in this case was to hold ad voluntatem Domini secundum consuetudincm,
Sec. without which words, it was insisted, that there could be no

copyhold, as had been adjudged in lord Ch. Just. Holt's time. And
lord Chan. Cowfier said, it would be a reproach to equity to say, that
where a man has taken another's property, as ore or timber, and dis

posed of it in his lifetime, and dies, there should be no remedy. 1 P.
Wins. 406. fil. 112, Bishofi of Winchester \. Knight. Vide Pinch Refi.
135: 2 Vern. 263. fil. 247.
Where tenants of a manor, claiming a right of estovers, cut down

a great quantity of growing timber of great value, their title being
doubtful, the Court of Chancery entertained a bill, at the suit of the
lord of the manor, to restrain this assertion of it. Mitf. Treat. 123,
1?4.
It has been said in equity, that remainder-man for life shall, in

Waste, recover damages in proportion to the wrong done to the in
heritance, and not in proportion only to his own estate for life.
1 Vern. 158.

WASTEL-BOWL, from the Sax. Was-heal, i. e. Health be to

you.] A large silver cup or bowl, wherein the Saxons, at their enter
tainments, drank a health to one another, in the phrase of Wass-heal.
This Wastel or Wass-heal Bowl, was set at the upper end of the
table in religious houses for the use of the abbot, who began the
health, or fioculum charitatis, to strangers, or to his fraternity. Hence
cakes and fine white bread, which were usually sopped in the Wastel-
Jbowl, were called Wastel-bread. Mat. Paris 141.

WASTORS, Thieves so called; mentioned among robbers, draw-
latches, isfc. in stat. 4 H. 4. c. 27.

WATCH; To watch is to stand sentry, or attend as a guard, isfc.
Watching is properly for the apprehending of rogues in the night, as
warding is for the day; and for default of Watch and ward the town

ship may be punished. Our antient statutes direct, that in all towns,
isfc. between the day of Ascension and Michaelmas-day, Night-
Watches arc to be kept in every city, with six men at every gate;
and six or four in towns; and every borough shall have twelve men

to watch, or according to the number of the inhabitants, of the place
from sun-setting to sun-rising; who are to arrest strangers suspected,
and may make hue and cry after them, and justify the detaining
them until the morning; and Watches shall be kept, on the sea-coasts,
as they have been wont to be. Stats. 13 Ed. 1. st. 2. c. 4: 5 Hen. 4. c. 3.

Every justice of the peace may cause these Night-Watches to be
duly kept; which is to be composed of men of able bodies, and suffi
ciently weaponed: And none but inhabitants in the same town are

compellable to watch, who are bound to keep it in turn; or to find
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other sufficient persons for them; or, on refusal, are indictable, isfc.
Co. Litt. 70: Cro. Eliz. 204. See further title Police.

WATCHES, Made by artificers, are to have the makers' names,
isfc. under the penalty of 20/. Stat. 9 isf \0 W. 3. c. 28.

WATER-BAILIFF, An officer in port towns, for the searching
of ships. In the city of London, there is a Water Bailiff, who hath
the supervising and search of fish brought thither; and the gathering
of the toll arising from the Thames: He attends on the Lord Mayor,
having the principal care of marshalling the guests at his table; and
arrests men for debt, or other personal or criminal matters, upon the
river of Thames. See stat. 28 H. 6. c. 5.
Water Course. A Water-course does not begin by prescription,

nor yet by assent, but begins ex jure nature, having taken this course
naturally, and cannot be diverted. 3 Bulst. 340.
Action on the case lies for diverting a Water-course to my preju

dice. See Action on the Case; and Het. 32: Skin. 316. 389: 5 Mod.
206: 22 Fin. Abr. 525.528.

Water-Gage, A sea wall or bank, to restrain the current and

overflowing of the Water. It signifies also an instrument to guage or
measure the quantity or deepness of any Waters.

Water-Gang, Watergangium.] A Saxon word for a trench or

course to carry a stream of Water; such as are commonly made to

drain Water out of marshes. Ordin. Marisc. de Romn. Chart. H. 3.
Water-Gavel, A rent paid for fishing in, or other benefit

received from, some river. 15 Chart. H. 3.

Water-Measure, Is greater than Winchester Measure, and used
for selling of coals in the Pool, isfc. mentioned in the stat. 22 Car. 2.
c. 11.

WrATERMEN. The lord mayor and court of aldermen va London,
have a great power in the government of the company of Watermen,
and appointing the fares for plying on the Thames; and the justices
of peace for Middlesex, and other adjoining counties, have likewise

authority to hear and determine offences, isfc. Watermen's names

are to be registered; and their boats be twelve feet and a half long,
and four feet and a half broad, or be liable to forfeiture. Also none

shall ply on the river, but such as have been apprentices to Watermen
for seven years, isfc. Stat. 2 isf 3 P. isf M. c. 16. The lightermen on

the Thames, and Watermen, are made a company: The lord mayor
and aldermen are yearly to elect eight of the bestWatermen, and three
of the best lightermen, to be overseers and rulers; and the Water
men to choose assistants at the principal stairs, for preserving good
government; and the rulers and assistants may make rules to be ob
served under penalties, isfc. The rulers, on their court-days, shall
appoint forty Watermen to ply on Sundays, for carrying passengers
cross the river; and pay them for their labour, and apply the over

plus of the money to the poor decayed Watermen: Where persons
travel on a Sunday with boats they are to be licensed and allowed by
a justice, on pain of forfeiting 5s. Slat. 11 isf 12 W. 3. c. 21. No
person working any wherry-boats or barges, on the river Thames,
shall take an apprentice or servant, but such Watermen as are house
keepers, isfc. on pain of 10/. And no apprentice shall take upon him
the care of any boat, till he is sixteen years of age, if a Waterman's
son; and seventeen, if a landsman's; unless he hath worked with some

able Waterman for two years, under the penalty of 10s. If any per-
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son, not having served seven years to a Waterman, isfc. row any boat
on the same river for hire, he shall forfeit 10/. But gardners' boats,
dung-boats, wood lighters, fishermen, western barges, he. are ex

cepted. The penalties to be levied by distress; for want of which the
lord mayor, or a justice of peace may commit the offenders to the
house of correction for any time not exceeding a month, nor less
than fourteen days, isfc. Stat. 2 Geo. 2. c. 26 Watermen using
boats, itfe. upon the Thames, are not to take any apprentice under 14

years old, who shall be bound for seven years, and inrolled in the
book of the Watermen's company, on pain of 10/. No more than two

apprentices to be taken at one time; when the first hath served four
years, under the like penalty- No tilt-boat, row-barge, isfc. shall take
in above thirty-seven passengers, and three more by the way: nor any
other boat above eight passengers, and two by the way, on forfeiture
of Si. for the first offence, and 10/. for the second, isfc. And in case

any person be drowned, where a greater number is taken in, the
Waterman to be guilty of felony, and transported: Also tilt-boats,
used between London-Bridge and Gravesend, shall be 15 tons, and
not under, and the other boats 3 tons. Rulers of the company ofWa
termen are to appoint two officers, one at Billingegale at high water,
and another at Gravesend, to ring a bell for the tilt-boats, isfc. to put
off; and they not immediately proceeding in their voyage, with two

sufficient men, shall forfeit 51. leviable on their boats, tackle, isfc. See
as to stats. 34 Geo. 3. c. 65, isfc. for further regulatingWatermen, this
Dictionary, tilde Police.

WATER-ORDEAL; See Ordeal.
WATERSCAPE, from the Sax. Waeter, Aqua, isf Schap, ductus.]

An aqueduct, or passage for water.
WATLING-STREET, is one of those four ways which the

Romans are said to have made in this kingdom, and called them Con-

sulares, Pratorios, Militares, isf Publicas. This street is otherwise
called Werlam-Street. See R. Hov.f. 248, a. n. 10. This street leads
from Dover to London, St. Alban's, Dunstable, Towcester, Atherston,
and the Severn, near the Wrekin, in Shropshire, extending itself tcv

Anglesey, in Wales. Anno 39 El. c. 2.
The second is called Ikenild-Street, so called ab Jcenis, stretching

from Southampton, over the -river Isis, at Newbridge; thence by
Camden and Litchfield; then it passeth the river Derwent by Derby,
so to Bolsover Castle, and ends at Tinmouth.
The third was called The Fosse, because in some places it was

never perfected, but lies as a large ditch; or, as Cowel says, from
having a ditch on one side of it: This way led from Cornwall through
Devonshire, by Tetbury, near Stow in the Wolds, and besides Coventry
to Leicester, Newark, and so to Lincoln.
The fourth was called Ermine or Erminage Street, beginning at

St. David's in West Ifales, and going to Southampton. See the laws
of Edward the Confessor, whereby these four public ways had the

privilege ot Pax Regis. See Ftollingshed's Chron. vol. 1. cap. 19; and
Henry of Huntingdon, lib. 1. in principio. And in Leg. Will. 1. c. 30.
there are three ways mentioned; but Ikenild-Street is omitted: See
also an old description of these ways made by Robert of Gloucester.
Doug. Antiq. of Warw.fi. 6: Cowell.
WAVESON, Such goods as after shipwreck do appear swimming

upon the waves. Chart. 18 Hen. 8. See titles Flotsam; Wreck.



WAY. 415

VVAX-CHANDLERS; See title Candles.

WAXSCOT, Ceragium.] Duty antiently paid, twice a year, to- -

wards the charge of wax candles in churches. Spelman.
WAY, Via.] A passage, street, or road. Litt. A Way, or the right

of going over another man's ground, is classed by Blacksione among
incorporeal hereditaments. In such private Ways, a particular man
may have an interest and a right, though another be the owner of
the soil. 2 Comm. c. 3.
This may be grounded on a special permission; as when the owner

of the land grants to another a liberty of passing over his grounds,
to go to church, to market, or the like; in which case the gift or
grant is particular; and confined to the grantee alone; it dies with the
person; and if the grantee leaves the country, he cannot assign over
his right to any other; nor can he justify taking another person in
his company. Finch. L. 31. A Way may be also by prescription; as

if all the inhabitants of such a hamlet, or all the owners and occu

piers of such a farm, have immemorially used to cross such a

ground, for such a particular purpose; for this immemorial usage
supposes an original grant, whereby a right ofWay thus appurtenant
to land or houses may clearly be created. A right of Way may also
arise by act and operation of law: for, if a man grants me a piece of
ground in the middle of his field, he at the same time tacitly and
impliedly gives me a Way to come at it; and I may cross his land
for that purpose without trespass. Finch L. 63. For when the law
doth give any thing to one, it giveth impliedly whatsoever is neces

sary for enjoying the same. 1 Inst. 5 6.

W'here a man has a Way to his close, he cannot go further with
out a prescription; but it is held if he go to a mill or bridge, it may
be otherwise. 1 Ld. Raym. 75.
If a man has a right of Way over another's land, and the Way

becomes impassable by the overflowing of a river, he cannot justify
going over the adjoining land, unless the owner of the land is bound,
by prescription, or in his own grant, to repair the Way: But if public
highways are foundrous, passengers are justified, from principles
of convenience and necessity, in turning out upon the land next the
road. Taylor v. Whitehead, Doug. 716.
One being seised in fee of two adjoining closes, Jt. and B. over

the former of which a Way had been immemorially used to the
latter, devises B " with the appurtenances;" the court of C. P. held
that the devisee could not claim a right ofWay over B., as no new

right of Way was created by the devise, and the old one was extin
guished by the unity of seisin in the devisor. 1 Bos. if Pul. 371.
Where one, even as trustee, conveys land to another, to which

there is no access but over the grantor's land, a right ofWay passes
of necessity as incidental to the grant: on the other hand, if the owner
of a close over which is the only Way to another close, parts with
the same, without reserving the Way, it will be reserved to him by
operation of law. 8 Term Refi. 50.
An order made by justices of peace under stat. 13 Geo. 3. c. 73.

� 19. for stopping up an old foot-way, and setting out a new one, must
follow the form prescribed in the schedule annexed to the act. 1
East's Rep. 64.
Disturbance ofWays is very similar in its nature to disturbance of
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common. See title Common. It principally happening when a person.
who hath a right to a Way over another's grounds, by grant or pre
scription, is obstructed by inclosures, or other obstacles, or by plough
ing across it; by which means he cannot enjoy his right of Way, or at
least not in so commodious a manner as he might have done. If this be
a Way annexed to his estate, and the obstruction is made by the ten
ant of the land, this brings it to another species of injury; for it is then
a nusance, for which an assise will lie. See title JVusance. But if the
right of Way, thus obstructed by the tenant, be only in gross, (that is,
annexed to a man's person, and unconnected with any lands and tene

ments,) or if the obstruction of a Way belonging to an house or land
is made by a stranger, it is then in either case merely a disturbance:
for the obstruction of a Way in gross is no detriment to any lands
or tenements, and therefore does not fall under the legal notion of
a nusance, which must be laid ad nocumentum liberi tenement!; and
the obstruction of it by a stranger can never tend to put the right of
Way in dispute: the remedy therefore for these disturbances is not
by assise or any real action, but by the universal remedy, of action
on the case to recover damages. 3 Comm. c. 16: Hale on F. JV. B. 183:
Lutw. 111. 119.
Ways and Means, Committee of; See title Taxes.

WEALD, or WALD, In the beginning of names of places, signi
fies a situation near a wood, from the Sax. Weald, i. e. a Wood. The
woody parts of the counties of Kent and Sussex, are called the
Wealds; though misprinted Wildes in the statute 13 if 14 Car. 2.
c.6.y ,

WEALREAF, from the Sax. Weal, Strages, if Reaf, S/toliatio.']
The robbing of a dead man in his grave. Leg. Ethelred. cap. 2 1 .

WEAR, A great dam made across a river, accommodated for
the taking offish, or to convey a stream to a mill. All Wears, for the
taking of fish, are to be put clown, except on the sea coasts, by Magna
Carta, c. 23. and stat. 25 Ed. 3. st. 4. c. 4. Commissions shall be
granted to justices, to keep the waters, survey Wears and mills, and
to inquire of and correct abuses; and where it is found by them that

any new Wears are made, or others altered, to the nusance of the
public, the sheriff, by scire facias, is to give the person making them
notice of it; and if he do not amend the same in three months, he
shall forfeit 100 marks, ifc. Stats. 1 H. 4 c. 12: 4 H. 4. c. 1 1: 12 Ed.
4. c. 7. '

WEAVERS, Persons using the trade of a Weaver, shall not keep
a cucking or a fulling mill, or use dying, ifc. Or have above two
looms in a house, in any corporation or market-town, on pain of for
feiting 20s. a week: And shall serve an apprenticeship of seven years
to a Weaver or clothier, or shall forfeit 20/. ifc. Stat. 2 & 3 P. & M.
c. 11. By stat. 13 Geo. 3. c. 68. the wages of journeymen Weavers in
London are to be settled by the lord mayor, recorder, and aldermen.
Masters giving more wages than so appointed, to forfeit 50/.; and
journeymen demanding, or combining to demandmore, to forfeit 40s.
or be imprisoned for three months.

WED, Sax.] A covenant or agreement; whence to wed, a wedded
husband, wedded bond-slave. Cowell.
WEDBEDRIP, The customary service which inferior tenants

paid to their lord in cutting down their corn, or doing other harvest
duties. From the Sax. Wed, a covenant, and Biddan to pray or desire,
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and Rififian to reap or mow. As a covenant of the tenant to reap for
the lord at the time of his bidding or commanding. Paroch. Antiq.
401: Cowell.
WEEK, Septimana.] Seven days of time; four of which weeks

make a lunar month, ifc. The week was said to be originally divided
into seven days, according to the number of the seven planets. Skene.
WEIGH, Waga.] A weigh of cheese or wool, containing two

hundred and fifty-six pounds; in Essex, the Weigh of cheese is three
hundred pounds. A Weigh of barley or malt is six quarters, or forty-

'

eight bushels. There is also a Weigh of salt- See stat. 9 //. 6. c. 8.

WEIGHTS, Pondera.] And Measures; are used between buyers
and sellers of goods and merchandize, for reducing the quantity and
price to a certainty, that there may be the less room for deceit and
imposition. There are two sorts of Weights in use with us, viz .

Troy -Weight and Avoirdufiois: Troy-Weight contains twelve ounces

to the pound, and no more; by which are weighed gold, silver, pearl,
jewels, medicines, silk, bread, &c. Avoirdupois contains sixteen
ounces in the pound, by which grocery wares, copper, iron, lead, flesh,
cheese, butter, tallow, hemp, wool, isfc. are weighed. In this weight
twelve pounds over are allowed to every hundred, so as one hun
dred and twelve pounds make the hundred weight. Dalt. 248.
In the composition of Troy-Weight, twenty pennyweights make an

ounce, twenty-four grains a pennyweight, twenty mites a grain,
twenty-four droits a mite, twenty perits a droit, and twenty -four hlanks
a perit. The Troy-Weight is said to be 20s. sterling in the pound;
and the Avoirdupois-Weight 25s. sterling. 4 Shep. Abr. 194.
Fleta mentions a Weight, called a Trone-Weight, being the same

with that we now call Troy-Weight; and, according to the same

author, all our Weights have their composition from the penny
sterling, which ought to weigh thirty-two wheat-corns of the middle
sort; twenty of which pence make an ounce, and twelve such ounces

a pound; but fifteen ounces make the merchants' pound. Fleta, lib. 2.

c. 12.

By Magna Carta, 9 H. 3. c. 25: stats. 14 Ed. 3. st. I.e. 12: 25 Ed.
3. st. 5. c. 10: 27 Ed. 3. si. 2. c. 10: 16 Car. 1. c. 19, &c. there is to

be but one Weight, isfc. throughout the kingdom; but this is to be
understood of the same species of goods; otherwise the Troy and

Avoirdupois Weights would not be permitted. Every city, borough,
and town shall have a common balance, with common Weights
sealed; on pain of 10/. in the city, 51. in the borough, and 40s. the
town. Stat. 8 H. 6.c. 5. But only cities and market-towns are injoined
to have common balances, Weights, and measures, by stat. 1 1 H.
7. c. 4. By this latter statute, Weights are to be marked by the chief
officers of places, and sealed, isfc. Refusing or delaying to do it, is
liable to a penalty of 40s. Allowing Weights not agreeable to the

standard, incurs a forfeiture of 5/. isfc. The mayors and such officers
are once a year to view all Weights and measures, and burn and de

stroy those which are defective; also fine the offenders, isfc. And two

justices of peace have power to hear and determine the defaults of

mayors.
By stat. 35 Geo. 3. c. 102. the justices in Quarter Sessions in every

county are required to appoint persons to examine the Weights and
balances within their respective jurisdictions. These inspectors may
seize and examine Weights in shops, isfc. and seize false weights
Vol. VI. 3 G
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and balances; and the offender being convicted before one justice**
shall be fined from 20s. to 5s. Persons obstructing the inspectors, to
forfeit from 40s. to 5s. Inspectors to be recompenced out of the coun

ty-rate. Standard Weights to be purchased by the sessions out of the

county-rate, and produced to all persons paying for the production
thereof; informations to be within one month. The act not to infringe
on the authority of corporations, court-Ieets, isfc. But persons punish
ed by this act not to suffer under any other statute or law.

By slat. 36 Geo. 3. c. 85. a balance and Weights are to be kept in
every Corn-Mil/, which may be examined by inspectors appointed un

der the preceding act: the provisions of which are extended to corn-

mills. See also stat. 36 Geo. 3 c. 86. to prevent abuses and frauds in
the packing, weight, and sale of butter: And stat. 10 G. 3. c. 23. for

regulating Weights, balances, and measures in Mary-bone; by means

of inspectors appointed bv the commissioners of paving, &x.
By stat. 35 Geo. 3. c. 102. amended by 36 Geo. 3. c. 143. justices

of peace in England and Wales at their several petty sessions shall

appoint persons to examine Weights and balances in their respective
divisions: such examiners, when directed by the justices, shall visit
shops and seize false Weights; and the party having such Weights
shall be fined from 20s. to 5s.; all false Weights shall be broken.
Standard Weights shall be purchased by the justices, out of the

county-rates, and kept in some place ready to be ]>roduced, if necessa
ry: Special examiners may be appointed by vestries of parishes, and
approved* by the justices: In such cases the parishes shall procure
standard Weights and pay the examiners. In other cases the Quar
ter Sessions shall pay the examiners out of the county-rates.
It has been determined, that although there had been a custom in a

town to sell butter by eighteen ounces to the pound, yet the jury of
the court-leet were not justified in seizing the butter of a person who
sold pounds ".ess than that, but more than 16 ounces each, the statute

Weight. 3 T. Rep. 271. See further, titie Measures.
Weights oe Auncel, Mentioned in stat. 14 El. 3. st. 1. c. 12. See

Aline-, t-Weight.
WEND, Wendus,i. e. Perambulatio, from the Sax. Wendan.l A

certain quantity or circuit of ground. Rental. Regal. Maner. de Wye,
pag. 31.

WERE; See Wergild.
WERELADA, from the Sax. Were, i. e. Pretium capitis hominis

occisi, isf Ladian fiurgare.~\ Where a man was slain, and the price at

which he was valued not paid to his relations, but the party denied
the fact, then he was to purge himself by the oaths of several persons,
according to his degree and quality; and this was called Werelada.
Peg. H. I.e. 12. See next title.
WERGILD, WEREGILD, Weregildus.~] The price of homicide,

or other enormous offences; paid partly to the King for the loss of a

subject, partly to the lord whose vassal he was, and partly to the party
injured, or the next of kin of the person slain. EL. H. 1. See 4 Comm.
183.
In our Saxon laws, particularly those of King Athelstan, the several

Weregilds for homicide were established in progressive order, from
the death of the ceorl or peasant, up to that of the King himself. And
in the laws of King Henry I. we have an account of what other of
fences were then redeemable by Weregild, and what were not so.
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The Weregild of a ceorl was 266 thrysmas, that of the King 30,000;
each thrysma being equal to about Is. of our present money. The
Weregild of a subject was paid entirely to the relations of the party
slain; but that of die King was divided, one half being paid to the pub
lic, the other to the royal family. 4 Comm. c. 23. if n. See further,
this Diet, titles Appeal of Death; Homicide.
WEST-SAXON-LAGE, The law of the West-Saxons. See Mer-

chanlage.
WESTMINSTER, Westmonasterium, Sax. West-mynster, i. e.

Occidentale Monasterium.~] The antient seat of our Kings; and is now
the well-known place where the high court of parliament, and courts
of judicature sit: It had great privileges granted by Pope Nicholas;
among others, Ut amp this in perpetuum Regie constitulionis locus sit

atque repositorium regalium insignium. 4 Inst. 255. See further, titles
London; Police; Bishop; Pish, &c.
W HAKES, And Sturgeon; See Regal Pishes.
WHALE-FISHING; See title Pish; Fishery; and Fishing.
WHARF, Wharfaf] A broad plain place, near some creek or ha

ven, to lay goods and wares on, that are brought to or from the water.

Stat. 12 Car. 2. c. 4. See title Harbours and Havens.

WHARFAGE, Wharfagiumi] Money paid for landing of goods at
a Wharf, or for shipping and taking goods into a boat or barge from
thence. See stat. 22 Car. 2. c. 11.

WHARFINGER, He that owns or keeps a Wharf. See title Car
rier.

WHEAT, See Corn.
WHEELAGE, Rotagium.] Tributum quod rotarum nomine pendi-

tur; hoc est, pro plaustris if carris transeuntibus . Spelm.
WHERLICOTES, The antient British chariots, thatwere used by

persons of quality, before the invention of coaches. flow's Surv.
London p. 70.
WHINIARD, A sword, from the Sax. Winn. i. e. to get, and Are

honour; because honour is gained by the sword. A cant word used by
Butler in Hudibras.

WHIPPING, A punishment inflicted for many of the smaller of
fences. See title Judgment, Criminal.
WHITEHART-SILVER, A mulct on certain lands in or near

the forest of 11hitehart, paid yearly into the Exchequer, imposed by
King Hen. III. upon Thomas de la Linde, for killing a beautiful white
Hart which that King before had spared in hunting. Camd. Brit. 150.

WHITE-MEATS, Milk, butter, cheese, eggs, and any compo
sition of them; which before the Reformation were forbid in Lent as
well as flesh, till King Hen. VIII. published a proclamation allowing
the eating of Whitemeats in Lent. Anno 1543.

White-Rent, A duty or rent payable by the tinners in Devonshire
to the Duke of Cornwall. See Quit-Rent.
White-Rents. Payments or chief rents reserved in silver or white

money, called White-rents or blanch-farms, reditus albi; in contradic
tion to rents reserved in work, grain, ifc. See Alba Firma.
White-spurs, A kind of esquires called by this name.
WHITSUNTIDE, The feast of Pentecost, being the fiftieth day

after Easter: It is so called, saith Blount, because those who were

newly baptized came to the church, between Easter and Pentecost, in
white garments. Blount's Diet.
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WHITSUN-FARTHINGS, Mentioned in letters patent of King
Hen. VIII. to the dean of Worcester. See Pentecostals.
WHITE STRAITS, A kind of coarse cloth in Devonshire, about

a yard and half-a-quarter broad, raw; mentioned in stat. 5 H. 8. c. 2.

WHOLE-BLOOD; See title Descent.

WTC, A place on the sea-shore, on the bank of a river. 1 Inst. 4.
It more properly signifies a town, village, or dwelling-place; and is
often in the Saxon language made a termination to the name of the
town, which had a complete name without it, as Lunden-Wic, i. e.
London-Town; so Ipswich is written in some old charters Villo de Gip-
po Wico, which is the same thing, for Gipps is the name, and Gipps
Wic is Gipps Town.
WICA, A country-house or farm. There are many such houses,

now called the Wick and the Wike. Carlular Abbat. Glaston. 29.
WICHENCRIF, Sax. Witchcraft.'] The word occurs in the laws

of K. Canute, c. 27.
WIDOW, Vidua, Relicta.] A married woman bereft of her hus

band, left all alone. Litt. The Widow of a freeman of London may
use her husband's trade, so long as she continues a Widow. Chart.
K. Cha I. See title Baron and Feme.
Widow's Chamber. In London, the Widow of a freeman is, by

the custom of the city, entitled to her apparel, and the furniture of
her bed-chamber, called the Widow's chamber. See title Executor
V. 9.
Widow of the King, Vidua Regis.] Was she that after her hus

band's death, being the King's tenant in Capite, could not, during the
continuance of the feodal law of tenures, marry again without the

King's consent. Staundf. Prcerog. c. 4. See title Tenures.
Widow's Terce, The right which the wife hath after her hus

band's death to a third of all the rents he died infeft of during life.
Scotch Diet. See title Dower.

WIFE, Uxor.] A woman married. See Baron and Feme.
WIGREVE, From the Sax. Wig. i. e. Sylva, and Grevc, Propo

situs.] The overseer of a wood. Sftelm.
W1GFIT ISLAND, was antiently called Guilh by the Britons;

whence it had many other names, as Ida, Wotha, &c. Law Lat.
Diet.
WTLD-FOWL, Are not to be destroyed by nets or otherwise, nor

their eggs taken, under divers penalties. Stat. 25 Hen. 8. c. 1 1. See
title Game-Laws.

WILL, Defect of. See title Idiots and Lunatics.
Will, Estates at; A species of estates not freehold. An estate at

Will is where lands and tenements are let by one man to another, to
have and to hold at the Will of the lessor, and the tenant by force of
this lease obtains possession. Litt. � 68.
Such tenant has no certain indefeasible estate, nothing that can lie

assigned by him to any other; because the lessor may determine his
Will, and put him out whenever he pleases. But every Estate at

Willis at the will of both parties, landlord and tenant; so that either
of them may determine his Will, and quit his connexions with the
other, at his pleasure. 1 Inst. 55. Yet this must be understood with
some restriction; for if the tenant at Will sows his land, and the land
lord, before the corn is ripe, or before it is reaped, puts him out, yet
the tenant shall have the emblements, and free ingress, egress and
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regress, to cut and carry away the profits. 1 Inst. 56. And this for the
same reason upon which all the cases of emblements turn, viz. the
point of uncertainty; since the tenant could not possibly know when
his landlord would determine his Will, and therefore could make no

provision against it: and having sown the land, which is for the good
of the public, upon a reasonable presumption, the law will not suffer
him to be a loser by it. But it is otherwise, and upon reason equally-
good, where the tenant himself determines the Will; for in this case

the landlord shall have the profits of the land. 1 Inst. 5 5 . See title
Emblements.
What act does, or does not, amount to a determination of the Will

on either side, has formerly been matter of great debate in our courts.
But it now seems settled, that, (besides the express determination of
the lessor's Will, by declaring that the lessee shall hold no longer;
which must either be made upon the land, or notice must be given to

the lessee,) the exertion of any act of ownership by the lessor, as en
tering upon the premises and cutting timber, taking a distress for rent
and impounding it thereon, or making a feoffment, or lease for years
of the land, to commence immediately; any act of desertion by the
the lessee, as assigning his estate to another, or committing waste,
which is an act inconsistent with such a tenure; or, which is instar

omnium, the death or outlawry of either lessor or lessee, puts an end
to or determines the estate at Will. 2 Comm. c. 9.
The law is however careful, that no sudden determination of the

Will by one party shall tend to the manifest and unforeseen preju
dice of the other. This appears in the case of emblements before men

tioned: and, by a parity of reason, the lessee, after the determination
of the lessor's Will, shall have reasonable ingress and egress to fetch

away his goods and utensils. Litt. � 69. And if rent be payable quar
terly or half-yearly, and the lessee determines the Will, the rent shall
be paid to the end of the current quarter or half year. Salk. 414. 1

Sid. 339. And, upon the same principle, courts of law have of late

years leaned as much as possible against construing demises, where
no certain term is mentioned, to be tenancies at Will; but have ra

ther held them to be tenancies from year to year so long as both par
ties please, especially where an annual rent is reserved; in which case

they will not suffer either party to determine the tenancy even at the
end of the year, without reasonable notice to the other, which is gen
erally understood to be half a year. 2 Comm. c. 9, isf n.; and see this
Diet, titles Sufferance; Lease.
The notice must be to quit at the end of the year; and the time spe

cified in the notice will be supposed to be the end of the year, unless
the contrary is shewn. 1 Term Rep,. 159. If the notice is not good
for one year, it is not good for the next, it being supposed that the
landlord has waived it. 2 Bro. C. R. 161.

If the landlord gives notice to quit, and afterwards receives rent for
the time subsequent to the end of the year, it is a question for the

jury to determine, whether it was acccepted with intent to waive the
notice. Cowfi. 243. But a distress for such rent is an unequivocal
waiver of the notice. 1 H. Bl. Rep. 311.
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WILLS; or,

Last Wills and Testaments.

A Preliminary Observation is necessary; namely, that the system
ofWills, under the laws and decisions hereafter mentioned, does not
extend generally to Scotland. A Will or Testament being incapable of
conveying landed property in that part of the kingdom, and having of
late been greatly superseded in practice even as to personal property
by deeds of general disposition. See Bell's Dictionary of the Law of
Scotland, title Testament, from whence the following short summary
is abstracted.
The transmission of land is, by the law of Scotland, regulated en

tirely on feudal principles. In all such transmissions there is a supe
rior and a vassal. On the death of the vassal, the heir pointed out by
the investiture, that is, by the title to the land, applies to the superior,
and receives a renewal of the right; and it is a peculiarity in the law
of Scotland, that a person on death-bed can do no deed by which the
interest of the heir at law can be any way affected; and where a per
son has been ill at the time of any disposition made, it is only by go
ing to kirk or market unsupported, or by surviving the execution of
the deed of disposition for 60 days, that the objection of death-bed can

be taken off.
It is on these grounds, therefore, that landed property must be

conveyed in Scotland by deed, in the form of a disposition, by which
the granter gives, grants, and disposes in terms of present donation:
and that the mere nomination of an heir in lands, or any similar form
in the nature of a Devise, as it is termed in the English law, is ineffec
tual to convey a right to lands under the law of Scotland.�It may ap
pear, perhaps, that by this form of deed the proprietor must instantly
deprive himself of the property of his lands; and so he does in form;
but by the use of two clauses, the one reserving his life interest, and
the other a powrer to revoke or alter the deed, joined to the power of

retaining it in his own possession, or putting it into the custody of
a friend, and still possessing the power of altering it, all danger from
this form of conveyance is done away.�One clause of the deed also

specifies the consent of the party granting to the registration thereof,
and appoints proctors for that purpose. The deed must be executed
iu the presence of two witnesses named and described in the deed it
self.
The reasons on which the form of a Will or Testament of personal

property has in Scotland given way to that of a deed of disposition,
depends on the construction of laws peculiar to that country. The
present general adoption of the method by deed, must obviously have
arisen from the convenience of uniting the final disposition of a per
son's lands and moveables in the same instrument, by which a pro
prietor may convey his whole property to such persons as he prefers,
and burthen them with the payment of such legacies as he thinks pro
per.
Proceeding, therefore, to state the law of England, and which also

extends to Ireland, on this subject, the subject may be considered
under the following heads.

I. Of the Form and Manner of making Wills and Codicils.
1 . The Nature, and different Sorts of Wills.
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2. Nuncupative Wills.
3. Codicils.
4. Of various and contradictory Wills, Codicils, and Legacies.
And see this Dictionary, title Legacy.

5. How Wills shall be executed by a Testator, and attested

by Witnesses.
II. Who are ca/table or incapable ofmaking Wills.

1. Generally; Aliens.
2. Infants; Idiots; Lunatics: Others disabled by temporary
Incapacity: Deaf, Dumb, and Blind Persons.

3. Femes Covert.
4. Persons under Duress.
5. Criminals; Traitors; Felons; Outlaws; Excommunicates ;

Papists.
III. What may be disposed of by Will.

I. Of the Statutes enabling Persons to devise.
2. What Estates and things are devisable.
3. Of Devises of Estates in Joint-tenancy ; by Curtesy; in
Dower, isfc. and ofProperty peculiarly circumstanced.

IV. 1. Of the Republication of M ills.
2. Of the Revocation of Wills.

V. General Rules as to the Construction of Wills.
For further matter, connected with this subject, see this Dic

tionary, titles Descent; Estate; Executor; Executory De

vise; Legacy; Remainder; Tail, or Fee-tail, See.

I. 1. A Will or Testament is, " the legal declaration of a man's
intentions of what he wills to be performed after his death;" a Will
or Testament being of no force till after the death of the testator, or

person making it. 1 Inst. Ml.
A Will and a Testament, strictly speaking, are not words of the

same meaning: A Will is properly limited to land, and a Testament

only to personal estate: and the latter requires executors. Wills, by
which lands are disposed of, are regulated by several statutes made
for that purpose, and are a conveyance unknown to the old common

law, which permitted a man only to dispose of his goods or personal
property. So the word Devise seems most properly applicable to the

disposition of lands by Will; and Bequest or Legacy to that of person
al estate. But in a course of time the words have come to be applied
indifferently to a disposition of lands or goods, which are frequairtly
and continually distributed and devised, at the same time, by the same

Will. Burn. Feci. L. title Wills.

Upon the notion that a devise of land by Will is merely a species
of conveyance, is founded the following distinction between such de

vises, and dispositions of personal estate: that a devise of a man's

goods and personal property will operate upon all such personal
estate as the maker of the Will dies possessed of, at whatever dis
tance of time he may die after making the Will: But a devise of
real estate will only operate on such estates as were his at the time of
executing and publishing his Will; so that freehold lands, purchased
after making the Will, cannot pass under any devise in that Will,
unless the Will shall have been legally and formerly republished sub

sequent to the purchase or contract. See post. IV. 1 .
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These Wills and Testaments are divided into two sorts; first,Writ
ten; and, secondly, Verbal, or Nuncupative.
The law also takes notice of a particular gift, in the nature of a

Will, made by any one in contemplation of immediate death, which
is called Donatio causa mortis; a gift in prospect of death. This is,
where a man, being ill, and expecting to die, gives and delivers some
thing to another, to be his in case the giver dies; but if he lives, he
is to have it again. In every such gift, there must be a delivery made
by the giver himself, or some person by his order, in his last sick
ness, while he is yet alive; for the gift will not be good if the delivery
is made after his death. This delivery, however, may be made either
to the person himself, for whom the gift is intended, or to some other
for his use, which will be equally effectual, so as it is made in the
life-time of the party giving. See titles Legacy; Donatio causa mor

tis.
No stamp-duty whatever is imposed on Wills; but the probate or

letters of administration are charged with certain duties, in propor
tion to the value of the deceased's personal property. A Will may
therefore be written and executed, by the testator, on unstamped
parchment or paper.

2. A Nuncupative Will extends only to the personal property
of the testator, and is his intention, declared in his last hours, before a

sufficient number of Witnesses, and afterwards reduced to writing.
As these verbal Wills (which were formerly more in use than at

present, when the art of writing is become almost universal) are lia
ble to great impositions, and may occasion many perjuries, the sta

tute of Frauds, stat. 29 C. 2. c. 3. (amongst other things) enacts,
First, that no written Will shall be revoked or altered by a subse

quent nuncupative one; except the same (the nuncupative Will) be
in the life-time of the testator put in writing, and read over to him
and approved; and unless the same be proved to have been so done, by
the oaths of three witnesses at the least; who, by stat. 4 isf 5 Ann. c.

16, must be such as are admissible upon trials at common law. See
title Evidence II. 1.

But where a man by Will, in writing, devised the residue of his

personal estate to his wife, and she dying, he afterwards, by a nun

cupative codicil, bequeathed to another all that he had given to his

wife; this was resolved to be good: For, by the death of the wife, the
devise of the residue was totally void, and the codicil was no altera
tion of the former Will, but a new Will for the residue. 1 Eq. Ab.
408: T. Raym. 334.
Secondly, That no nuncupative Will shall be good, (where the

estate thereby bequeathed shall exceed the value of 30/.) which is not

proved by the oaths of three witnesses at the least, who were present
at the making of it: nor unless it be proved that the testator, at the
time of pronouncing the same, did bid the persons present, or some
of them, bear Witness that such was his Will, or to that effect; nor
unless such nuncupative Will were made in the time of the last sick
ness of the deceased, and in the house of his habitation or dwelling,
or where he hath been resident for the space of ten days or more,
before the making of such Will; except where such person was sur

prised or taken sick, being from his own house, and died before he

returned.
Thirdly, That after six months passed after the speaking of the
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pre-tended testamentary words, no testimony shall be received to prove
any nuncupative Will, except the said testimony, or the substance
thereof, were committed to writing within six days after the making
the said Will.
fourthly, That no letters testamentary, or probate of any nuncupa

tive Will, shall pass the seal of any court till fourteen days at least
after the death of the testator; nor shall any nuncupative Will be
at any time received to be proved, unless process have first issued
to call in the widow, and next of kindred to the deceased, that they
may contest the same if they please. Soldiers and sailors, in actual
service, may dispose of their moveables, wages, and personal estate,
as they might before this act. See the Statute.
The legislature has, by the above restrictions, provided against

frauds in setting up nuncupative Wills, by so numerous a train of re
quisites, that the thing itself is fallen into disuse, and is hardly ever
heard of; but in the only instance where favour ought to be shewn to
it, when a person is surprised by sudden and violent sickness.
The words by which the devise is made must be spoken with an in

tent to bequeath, not any loose, idle discourse in his illness; for the
.sick man must require the by-standers to bear witness of such his
intention: The Will must be made at .home, among his family or

friends, unless by unavoidable accident, to prevent impositions from
strangers: it must be in his last sickness;' for if he recovers, he may
alter his disposition, and has time to make a written Will. It must
not be proved at too long a distance from the testator's death, lest the
words should escape the memory of the witnesses; (but which is per
mitted to be remedied by their writing down, within six days, what
they heard the testator say;) nor yet too hastily, and without notice,
lest the family of the testator should be put to inconvenience or sur

prise. 2 Comm. c. 30. ,

3. A Codicil is a supplement to a Will, or an addition made by
the person making the Will, annexed to, and to be taken as part of
the Will itself, being for its explanation or alteration; to add some

thing to, or to take something from, the former dispositions; or to
make some alteration in the quantity of the legacies, or the regula
tions contained in the Will. This codicil may also be either written
or verbal, under the same restrictions as regardWills. 2 Comm. c. 32.
Whenever a codicil is added to a Will or Testament, and the tes

tator declares that the Will shall be in force; in such case, if the
Will happens to be void, for want of the forms required by law in
the execution, or otherwise, yet it shall be good as a codicil, and shall
be observed by the administrator. And, though executors cannot re

gularly be appointed in a codicil, yet they may be substituted in the
room of others named in the Will, and the codicil is still good. If
codicils are regularly executed and witnessed, they may be proved as

Wills; and so if they are found written by the testator himself, they
ought to be taken as part of the Will, as to the personal estate, and
fVroved in common form by witnesses, to be the hand-writing of the
person making tjie codicil, and by giving an account when, where,
and how the same was found. Burn. Eccl. Law.

4. If two Wills are found, and it does not appear which was the
former or latter, both are void; so, if two inconsistent Wills of the
same date appear, neither of which can be proved to be last executed,
unless such inconsistency can be explained by some subsequent act
Vol. VI. 3 H
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of the testator, both are void; but if two codicils are found, and it can
not be known which was first or last, and one and the same thing is

given to one person in one codicil, and to another person in another
codicil, the codicils are not void, but the persons therein named ought
to divide the thing betwixt them. But if the dates appear to the
Wills or codicils, the latter Will is always to prevail, and revoke the.
former; as also the latter codicil, as far only as it is contradictory to

the former; but as far as the codicils are not contradictory, they are

allowed to be both in force. For, though 1 make a lastWill and Tes
tament irrevocable, or unalterable, in the strongest words, yet I am
at liberty to revoke or alter it; because my own act or words cannot

alter the disposition of law, so as to make that irrevocable which
in its own nature is revocable. If, in the same Will, there are two

�clauses or devises totally repugnant and contradictory to each other,
it has been held, that the latter clause or devise shall take effect, on
the same principle as respects prior and subsequent Wills. But it
seems now, that where the same estate is given by a testator to two

persons in different parts of his Will, they shall be construed to take
the estate as joint-tenants, or tenants in common, according to the
limitation of the estates and interests devised. 3 Atk. 493: 1 Inst,
112. b. n.
It was determined by the House of Lords, upon the opinion of all

the Judges, that if a Will be made, and afterwards another Will,
without cancelling the former, and either Will is proved to be con

firmed, after the other Will, the whole estate comprised in the Will
so last confirmed will go according to the limitations in that Will:
And that if two Wills appear, and the limitations in both are consist
ent, and they have both been confirmed by various codicils, the Wills
anci codicils may all be taken together as one testamentary disposition,
and such construction made, as that the limitations in both Wills
shall take place to the disinherison of the heir at law. P/ii/i/is v. An

glesey (Earl.) Pari. Cases, title Will, ca. 2.
Where two legacies are given to the same person by the same

Will, or by Will and codicil, the rule seems clear; that by the devise
of the same sum to a person by a second clause in a Will as had be
fore been given him by a former clause in the same Will, he shall
only take one of the legacies, and not both. But where a legacy is
given to a person by a codicil as well as by a Will, whether the leg
acy given by the codicil be more or less than, or equal to, the legacy
given by the Will, the legatee shall take both: and if the executor-
contests the payment, it is incumbent on him to shew evidence of the
testator's intention to the contrary. See title Legacy.

5. Several regulations have been made by the law, in order to guard
against any frauds in the disposition of real estate by Will. As to
such Wills as dispose of goods and personal property only, if theWill
is written in the testator's own hand, though it has neither his name

or seal to it, and though there are no witnesses to it, it is good, if suf
ficient proof can be obtained of the hand-writing. And even if it is in
another person's hand-writing, though not signed by the testator, it
will be good, if proof can be produced that it was made according to
his instructions, and approved of by him. But as many mistakes and
errors, not to say misfortunes, must often arise from so irregular a

method of proceeding, it is the safer and more prudent way, and
leaves less in the breast of tire ecclesiastical judge, if it he signed ami
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.sealed by the testator, and published in the presence of witnesses.
2 Comm. c. 32.
It is expressly provided by stat. 29 Car. 2. c. 3. that all devises of

Lands and Tenements shall not only be in writing, but shall also be
signed by the party so devising the same, or by some other person
in his presence, and by his express direction; and shall be witnessed
and subscribed in the presence of the person devising, by three or
four credible witnesses; or else the devise will be entirely void, and
the land will descend to the heir at law.
In the construction of this statute, it has been adjudged, that the

name of the person making the Will, written with his own hand at
the beginning of his Will, as, "J JoJm Milts do make this my Last
Will and Testament," is a sufficient signing, without any name at
the bottom. But this seems doubtful, unless the whole Will be
written by the testator himself: And the safe and proper way is to

sign the name, not only at the bottom or end of the Will, but as is
usual and regular, at the bottom of each page or sheet of paper, if the
Will contain more than one: and the witnesses to the Will, seeing
the testator sign all the sheets, and put his seal, (though this latter
is not absolutely necessary in law,) as well as his name, to the last
sheet, must write their names under the attestation in the last sheet
only.
It has also been determined, that though the witnesses must all see

the testator sign the Will, or at least acknowledge the signing, yet
they may do it at different times. Jones v. Dale, 5 Bac. Abr. But they
must all subscribe their names as witnesses, in his presence, lest by
any possibility they should make a mistake: and that a Will is good,
though none of the witnesses saw the testator actually sign it, if he
owns it before them to be his hand-writing. It is remarkable, tiiat
the stat. 29 Car. 2. c. 3. does not say the testator shall sign his Will
in the presence of the three witnesses, but requires these three
things:�First, that the Will should be in writing; Secondly, that it
should be signed by the person making the same; And, thirdly, that it
should be subscribed by three witnesses, in his presence. 3 P. Wms.
254. But it is not at all necessary that the witnesses should be ac

quainted with the contents of the Will; provided they are able, when
called on, to identify the writing; i. e. to say. that the paper, then
shewed them, is the same they saw the testator sign.
Though the statute has required that the witnesses to the Will.

shall witness it in the testator's presence, (in order to prevent
obtruding another Will in the place of the true one,) yet it is enough
that the testator might see the witnesses; it is not necessary that he
should see them signing; for otherwise, if a man should but turn his
back, or look off, it might make the Will void. And in a case where
the testator desired the witnesses to go into another room seven

yards distant, to witness the Will; in which room there was a window
broken, through which the testatormight see them; it was, by thecourt,
adjudged to be a witnessing in his presence. So where the testator's

carriage was drawn opposite the windows of an attorney's office, in
which the witnesses attested the Will; this was clearly determined to

be in the testator's presence. 1 Bro. C. R. 99. But if a Willis exe

cuted at one time, and at another time, afterwards, the witnesses put
their names to it, the testator being then insensible, this .will not be
a good Wil1 as it cannot be said to be witnessed in his presence,,, if

'
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he is unconscious of what is passing. Doug. 241, Right d. Cater v.
Price.
A Will made beyond sea, of lands in England, must be attested by-

three witnesses. 2 P. Wms. 293.

A Will devising copyhold land, witnessed by one or two witnesses,
or even without any witness at all, is sufficient to declare the uses of
a surrender of such copyhold lands made to the use of a Will. 2 Atk.
37: 2 Bro. C. R. 58. But an equitable estate of copyhold will pass by
devise without surrender. 1 Bro. C. R. 481. And a mortgagor may
devise his equity of redemption without surrender. Bac.Ab.Cary.
Ellison.
A copyhold or customary estate, the freehold of which is in the

lord and not in the tenant, and which passes by surrender and admit
tance, is neither within � 5. of the statute of Frauds, 29 Car. 2. c. 3.
so as to require to a devise thereof the signature of the party, or the
attestation of witnesses: nor is it within � 7. of that act, as a declara
tion of trust requiring to be proved by a writing signed by the party,
which applies only to cases where the legal and equitable estates are

separated; or by a Will in writing, which must be understood only of
such a Will of lands as the statute recognizes; vizi by a Will attested

by three witnesses. The court of King's Bench held that such estate

might well pass by instructions for a Will taken in writing by another
in the presence and by the oral dictation of the party, without any
signature or attestation; and which was established as a Will by the
ecclesiastical court granting probate thereof; and which is a good
Will by the statute of Wills (32 H. 8. c. 1. See post. III. 1.); the
estate having been surrendered to the use of the last Will of the
party in writing. Such estates pass not by the Will alone, but by the
Will and surrender taken together. 7 East's Refi. 299.
The witnesses to a W ill ought to be disinterested. In a case

formerly determined by the court of King's Bench, the judges were

extremely strict in regard to the credibility, or rather the competency
of the witnesses: for they would not allow any legatee, nor by con

sequence a creditor, where the legacies and debts were charged on

the real estate, to be a competent witness to the devise, as being too

deeply concerned in interest not to wish the establishment of the
Will; for if it were established, he gained a security for his legacy or

debt from the real estate, whereas otherwise he had no claim but on
tire personal assets. 2 Stra. 125 3. This determination, however,
alarmed many purchasers and creditors, and threatened to shake
most of the titles in the kingdom that depended on devises by Will.
For, if the Will was attested by a servant to whom wages were due,
by the apothecary or attorney whose very attendance made them
creditors, or by the minister of the parish who had any- demand for
tithes or ecclesiastical dues, (and these arc the persons most likely
to be present in the testator's last illness,) and if in such case the
testator had charged his real estate with the payment of his debts,
the whole Will, and every disposition therein, so far as related to real
property, were held to be utterly void. This occasioned the stat. 25
Geo. 2. c. 6. which restored both the competency and the credit of
such legatees, by declaring void all legacies (and, in this are included
devises of lands and other interests) given to witnesses; and thereby
removing all possibility of their interest affecting their testimony.
The same statute likewise established the competency of creditors b-y
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directing the testimony of all such creditors to be admitted, but

leaving their credit Uike that of all other witnesses) to be considered
on a view of all the circumstances, by the court and jury before whom
such Will should be contested. And the testimony of three witnesses,
who were creditors, has been since held to be sufficiently credible,
though the land be charged with the payment of debts. 2 Comm. c. 23.

II. 1. Regularly, every person has full power and liberty to make
aWill andTestament, who is not under some special prohibition by our
law, or by custom; which prohibitions are principally upon three ac

counts: 1st, For want of sufficient discretion in the person making the
Will.�2dly, For want of sufficient liberty and free will.�And, 3dly,
On account of their criminal conduct. 2 Comm. c. 32.
It may not be amiss, perhaps, first to mention a case which does not

strictly come under either of these heads, unless on some occasions
it might be supposed proper to be referred to the third: An Alien,
while living under the English government, may obtain money, goods,
and personal property; and may make a will, and dispose of such
property as he pleases; contrary to the antient custom in France,
where the king, at the death of an alien, was entitled to all he
was worth in that kingdom; a custom repealed under the reign of
the late unfortunate Louis XVI. A distinction is made in some of
the law-books, between alien friends and alien enemies: But in the
case of an alien, the subject of a state at war with England, if he
lives here and trades, and is not guilty of any unfriendly act, he is
permitted to dispose of his goods and money as freely as any
subject; and this under the idea that he has the king's licence for

staying in the kingdom, and is therefore in some degree entitled to

the protection and privilege of a subject. But an alien (friend or

enemy), not being capable of acquiring any right in land for his own
benefit, can never, therefore, have any real estate to dispose of. Yet
it seems undisputed, that an alien may be a Devisee, even of lands,
whatever the further effect of his taking such lands may be. Powell
on Devises.
Some doubts have arisen, but it is believed have never yet been

brought before the courts here, of the power of an alien, during a

temporary residence here, to devise his property in the funds. It
seems that such a devise is certainly good, unless the alien be posi
tively restrained therefrom by the established laws of his own country,
or by his own precontract. See further, title Alien.

2. It is particularly provided by the stat. 34 if 35 Hen. 8. c. 5. � 14,
that no person under the age of 21 years shall make a Will or Testa
ment of any manors, lands, tenements, or other hereditaments. See
post. III.
It appears settled, however, that a male infant of the age of 14 years

and upwards, and a female of 12 years or upwards, are capable ofmak
ing a Will respecting only personal estate; but as the ecclesiastical
court is the judge of every testator's capacity, and decides on disputes
respecting the validity of Wills relating to personal estates, the dis
cretion of the person making the Will may be disputed there, and
his capacity of devising, let him be of what age he will. But no
custom can be good to enable any persons to make a Will, under the
respective, ages of 14 and 12 above-mentioned. Burn. Eccl. L.

Though, by custom, in particular places, infants may devise lands

;after that age, and before 21. Burn. Eccl. L. See further, title Infant.
An idiot, or natural fool, notwithstanding he may be of lawful age
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to make a Will, cannot at any time make a Will or Testament, nor
dispose either of his lands or goods: And, on the same principle, per
sons who are grown childish, either through old age or any infirmity
or distemper, are, duringthe continuance of such incapacity, disabled
from making a Will. 2 Comm. c. 32.

Lunatics, during the time of their madness, cannot make a Will or
Testament, nor dispose ofany thing thereby, and that for the most for
cible of all reasons, their utter incapacity of knowing what they are

doing: and it is a principle of law, that in making of Wills, integrity,
soundness and perfectness ofmind are absolutely requisite; the health
of the body merely not being regarded. Yet if-such mad persons have
lucid intervals of reason, then during the time of such intervals, if
they arc fully possessed of a sound and disposing memory and un

derstanding, they may make theirWills. Burn. Bed. L. See this Diet.
title Idiots and Lunatics.

Every person, however, is presumed to be of perfect mind and

memory, unless the contrary is proved: And therefore, if any one

attempts to call in question or overthrow the Will, on account of any
supposed madness, or want of memory, in the testator, he must

prove such impediment to have existed previous to the date of the
Will: but people ofmean understanding and capacities, neither of the
wise sort nor of the foolish, but indifferent betwixt both, even though
they rather incline to the foolish sort, are not hindered from making
their Wills. The law will not scrutinize into the depth of a man's

capacity, particularly after his death, if he was able to conduct him
self reasonably in the common course of life; as it might be opening
a wide door to support pretensions of fraud or imposition on the
testator. Burn. Eccl. L. And if a person of a sound mind make his
Will, this shall not be revoked or affected by his subsequent in
firmity. 4 Co. 61.
One overcome with drink is equally incapable of using his reason,

during his drunkenness, as a madman: and therefore, if he makes his
Will at that time, it is void. 2 Comm. c. 32.
Persons born Blind, Deaf, and Dumb, are incapable of making a

Will, as they want the common inlets of understanding, and are in

capable of having any desire of bequeathing or obtaining any know

ledge with respect to property, or the disposal of it, and are in as

helpless and ignorant a situation as idiots themselves; and even those,
who are only deaf and dumb by nature, cannot make any Will, unless
it very manifestly appears, by strong and convincing proofs, that such
persons understand what a Will means, and they have a desire to

make a Will; for if they are possessed of such understanding, and
desire, then they may, by signs and tokens, declare their intentions.
Burn. Eccl. L.
A Blind Person may make a nuncupative Will, by declaring his

intentions before a sufficient number of witnesses; and he may also
make a Will in writing, provided the Will be read to him before
witnesses, and in their presence acknowledged by him for his last
Will; but if a writing should be delivered to a blind man, and he, not
hearing the same read, acknowledged the same for his Will, this
would not be sufficient; for it might happen, that if he had heard the

same read, he would not have acknowledged it for his Will. The best

way, therefore, in such a case, is, that the Will be read over to the

testator, and approved by him, in the presence of all the attesting
witnesses: and although this is not necessary to the validity of such
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Will (2 JVew Re/i. C. P. 215), yet a court of justice will demand sa

tisfactory proof of some kind that the identical Will was read over to

him, though it was not in the presence of the witnesses: it is, there
fore good policy to let all the subscribing witnesses, be present at the
reading over such a Will; as in case of any dispute, which may be
more likely in such extraordinary circumstances, they will be most

capable of affording complete satisfaction to the minds ofa judge and

jury. Burn. Eccl. E.
The above precautions seem in like degree requisite in the case of

a person who cannot read; for though the law, in other cases, may
presume that the person who executes a Will knows and approves
the contents of it, yet that presumption will cease where, through
defect of education, he cannot read, or is by sickness incapacitated to
read the Will at that time. Burn. Eccl. E.

3. A Married Woman is restrained and prevented from devising
any land or real estate whatsoever; being particularly excepted out

of the stat. 34 1st 35 H. 8. c. 5. enabling other persons to dispose of
their lands and tenements by Will: and it is a general rule, that she
cannot make any Will, even of goods or personal estate, without the
licence or consent of her husband; because by the law, as soon as a

man and woman are married, all the goods and personal estate, of
what nature soever, which the wife had at the time of the marriage,
or may acquire after, belong to the husband, by force of the marriage;
which empowers him to make such part of them his own as are not

absolutely vested in him immediately by the marriage; and therefore
it would be an inconsistency in the law to give her a power of defeat
ing that rule, by bequeathing those goods and chattels to another.
2 Comm. c. 32. See title Baron and E'eme.
If a woman makes a Will, and afterwards marries and dies during

the life of her husband, yet being at the time of her death incapable
by law of devising, because her husband is then living, the Will is
void; for it is necessary, in order to make her Will of force in law,
that she had ability to make a Will; not only at the time of making
thereof, when the Will received its being, but also at the time of her
death, at which time only any Will can receive its strength and con-

'

firmation. 4 Refi. 60: 2 P. Wms. 624. If a wife survives her hus
band, a Will made during the marriage is not good; because she is,
during such time, bylaw restrained from making any Will: but if a
Will is made during the marriage, and she survives her husband,
and approves and confirms the Will after his death, in this case it
will be good, by reason of her new consent or new declaration of her
Will; for then it is, as it were, a new Will. See fiosl. IV. 1.
If a woman makes her Will, and afterwards marries and survives

her husband, and dies a widow, leaving such Will made before her

marriage; it has been held, that the Will was revived, and in force,
Plowd. Comm. 343.�But later determinations seem to have settled,
that though she was abie in law to make a Will, both at th'e-time of
the execution of it and at her death, yet such Will shall not be good
or valid in law, without a republication; it having been once abso
lutely revoked and entirely made void by the marriage. See 2 T
Re/i. 695.
Although a married woman is, generally speaking, so entirely un

der the power of her husband, that she cannot make what in propri-,
ety of speech is called a Will, yet she may, with the consent of her'
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husband, make what is termed an appointment, and which, like a

Will, does not take effect till her death, and may be altered or

revoked during her life; and the usual way in such cases is for the
intended husband to enter into marriage articles, or a bond, before
marriage, in a sufficient penalty conditioned, to permit his wife to
make a Will, and to dispose of money or legacies to a certain value,
and to pay what she shall appoint, not exceeding such value; and in
that case, if after the marriage, and during it, she makes anywriting,
purporting to be her Will, and disposes of legacies to the value
agreed on, though in strictness of law she cannot make a Will, with
out her husband's positive assent to the specific Will, but only some

thing like a Will, yet this shall be good as an appointment, and the
husband is bound by his bond, agreement, or covenant, to allow the
execution of it. 7 Comm. c. 32. And this Will, or appointment, ought
to be proved in the spiritual court. 1 Burr. 431: Stone v . Forsyth,
Doug. 707.
To the above general rules there are also some few other excep

tions.
The queen consort is exempted from these restrictions, and she

may dispose of her goods and personal estate by Will, without the
eonsent of her lord. See title Queen.
If a married woman is executrix to some other person, and in that

right has goods and chattels, these do not become the property -of the
husband by marriage, because she has them not for her own use, but
as representing the person of another; and therefore, in this case,
she may, for the continuation of the executorship only, and for no

other purpose, make an executor, and consequently a Will, without
the consent of her husband; but she cannot, either in her life-time,
or by her Will, dispose of the goods which she is thus possessed of
in right of another, any otherwise than as by law she is required to

do as executrix. See title Baron and Feme V.
If a married woman has any pin-money, or separate maintenance,

she may dispose of any savings made by her out of the same by Will,
without the control of her husband. Fre. Ch. 44.
Another remarkable exception is in favour of a married woman,

wtiiose husband is banished for his life by act of parliament; for she
may make a Will, and act in every thing as if she was unmarried,
or as if the husband was dead. 2 Fern. 104. See title Baron and Feme

VI.
Where personal property is given to a married woman for her sole

and separate use, she may dispose of it by Will without the assent of
her husband. 3 Bro. C. B. 8.

WThere lands are conveyed to trustees, a married woman may have
the power of appointing the disposition of them after her death,
which appointment must be executed like the Will of a feme sole,
and will be subject to the same rules of construction. 2 Fes. 640:
1 Bro. C. B. 99.�And (though the contrary has been held) it has
been determined by the House of Lords, that the appointment of a
married woman is effectual against the heir at law; though it depends
only upon an agreement of her husband before marriage, without any
conveyance of the estate to trustees. Bro. P. C. vi. 156.

4. A Will will be set aside which is made by a person in conse

quence of any threats made use of to him, whereby he is induced,

through fear of any injury, to make such a Will as he would not .



WILLS and TESTAMENTS, II. 5* 433

otherwise have wished to do; and as to this, no certain rule can be
laid down, but it is left to the discretion of the Court to determine
upon the particular circumstances of the case, whether or no such
persons could be supposed to have a free will in the disposing of their
estates; and the judge will, on such an occasion, not only consider
the quality of the threats, but also the persons as well threatening as

threatened; in the person threatening, his power and disposition;
and in the person threatened, the sex, age, courage, pusillanimity,
and the like. But if, after making the Will, when there is no cause

of fear, the maker of it ratifies and confirms it, it will be good in law.
Burn. Eccl. L.
If a man makes a Will in his sickness, at the over-importunity of

his wife, contrary to his own wishes and desires, and merely that he
may be quiet, this is a Will made by restraint, and shall not be good.
Sty. 427.
The ecclesiastical court has jurisdiction of fraud or deception

relating to a Will of personal estate, and can examine the parties by
allegation concerning such fraud and deceit; and if the Will was
falsely read to the testator, then it is not his Will; but in the case of
a real estate, a Will cannot be set aside even by a court of equity, for
fraud or imposition, but must be tried at law; on the question, whe
ther the testator did or did not in fact devise: the fraud or imposition
in this case being a matter proper for a jury to inquire into. Kerrich
v. Bransby; Pari. Ca. See this Diet, title Fraud.

5. A traitor lawfully convicted of high treason, by verdict, confes
sion, outlawry, or otherwise; besides the loss of his life, shall forfeit
to the King all his goods and chattels, and all such lands and freehold

property as he shall have at the time of his committing such treason,
or at any time after; and so consequently is unable to dispose of any
thing by Will: and traitors are not only deprived of the privilege of

making any kind of Last Will, from the time of their being convicted
and found guilty, but any Will made before, does, by reason of such

conviction, become void, in respect both of goods and lands. But if

any person convicted of treason obtain the King's pardon, he is there
by restored to his former estate, and may make his Will, as if he
had not been convicted; or if he had made any before his conviction
and condemnation, such Will, by reason of the pardon, recovers its
former force and effect. See titles Treason; Forfeiture; Attainder.
A felon, lawfully convicted, cannot make any Will, or other dispo

sition of any goods or lands, because the law has disposed thereof
already; all his goods being forfeited to the King, who is to hold his
freehold estate for a year and a day after his death, when it is forfeit
ed to the chief lord of the fee; so that it cannot be in the power of
the felon to devise it. But in this case also, a pardon restores him to

his former estate and capacity of making a Will. See titles Forfeit^
ure; Attainder.
The Will of a Felo de se is void, both as to the appointment of an

executor, and also with respect to any legacy or bequest of goods, for
they are forfeited by the very act anil manner of his death; but any
devise of land made by him is good, as that is not subjected to any
forfeiture. See titles Homicide; Forfeiture.
An outlaw is not only out of the King's protection and out of the

aid of the law, but also all his goods and chattels are forfeited to the

King, by means of the outlawry, although it should only be for debt,
Vol. VI. 3 I
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and even though the action in which he is outlawed is not just, never'
theless his goods and chattels are forfeited, by reason of his contempt
in not appearing; and therefore he that is outlawed cannot make his
Will of his goods so forfeited. But a man outlawed for debt, or in any
other personal action, may, in some cases, make executors; for he

may have debts upon contract, which are not forfeited to the King,
ahd those executors may have a writ of error to reverse his outlawry.
Burn. Eccl. E. See title Outlawry.
It is the better opinion, that an excommunicated person may make

a Will; though some disputes have heretofore arisen as to the effect
of what is called the greater and lesser excommunication; but these
niceties are nearly put an end to, by the unusualness of the case ever

happening at this time. Burn. Eccl. L.
With respect, however, to theWills of traitors, felons, outlaws, Ifc.

though they are void as far as concerns the King, or the lord who is
entitled to the forfeiture of their lands or goods, yet the Will is of
force against the testator and his representatives, and all other per
sons whatsoever: so that if the King or the lord pardons the forfeit
ure, the Will is suffered to take effect.

Formerly papists were under several disabilities, both as to the

purchasing lands and taking them by descent or devise; but those are

now done away, and papists rendered capable of purchasing and de

vising lands, and having them by descent, purchase, and devise, on
taking the oath prescribed to them by the act of the 18th Geo. 3. c.

60. See title Papists.

III. 1. Antiently there were in different parts of the kingdom",
and particularly in Wales, and in the province of York, and in London,
several customs, the remains of the old common law, which prevent
ed persons from disposing of more than the one-third part of their
goods and Personal property: And this restraint continued till very
modern times, when, in order to favour the power of bequeathing,
and to reduce the whole kingdom to the same standard, three acts of
parliament have been provided; (one, stat. 4 if 5 W. if M. c. 2. ex

plained by stat. 2 if 3 Anne, c. 5. for the province of York: another,
stat. 7 if 8 Will. 3. c. 38. for Wales; and a third, stat. 11 Geo. 1. c.
18. � 17. for London;') whereby all persons within those districts, and
liable to those customs, are enabled to dispose of all their money and
other personal estate by Will, and the claims of the widows, children,
and other relations, to the contrary, under pretence of the custom,
are totally barred. Thus is the old common law, restraining devises,
and the customs in those places, which were the relics of it, entirely
abolished throughout all the kingdom of England; and a man may
give the whole of his chattels by Will, as freely as he formerly could
his third part; in disposing of which, he was bound, by the custom of
many places, to remember his lord and the church, by leaving them
his two best chattels; and afterwards he was left at his own liberty to
bequeath the remainder as he pleased. 2 Comm. c. 32. These cus

toms, however, as far as they respect the distribution of an intestate's
estate, still remain in force. See title Executor V. 9.
It seems sufficiently clear, that, before the conquest, Lands were

devisable by Will. Wright of Tenures 172. But, upon the introduc
tion of the military tenures, the restraint of devising lands naturally
took place, as a branch of the feodal doctrine of non-alienation with-
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'out the consent of the lord. See title Tenures. And some have ques
tioned, whether this restraint was not founded upon truer principles
�f policy, than the power of wantonly disinheriting the heir by Will,
and transferring the estate, through the dotage or caprice of the
ancestor, from those of his blood to utter strangers. See 1 Comm.
e. 23.

.

However this be, we find that, by the common law of England
since the conquest, no estate, greater than for term of years, couldbe disposed of by Testament; except only in Kent, and in some an

tient burghs, and a few particular manors, where their Saxon im
munities by special indulgence subsisted. 2 Inst. 7: Litt. � 167: 1 Inst.
111. And though the feodal restraint on alienations by deed vanished
very early, yet this on Wills continued for some centuries after;
from an apprehension of infirmity and imposition on the testator in
extremis, which made such devises suspicious. Besides, in devises
there was wanting that general notoriety and public designation of the
successor, which in descents is apparent to the neighbourhood; and
which the simplicity of the common law always required in every
transfer and new acquisition of property. 2 Comm. c. 23.
But when ecclesiastical ingenuity had invented the doctrine of

uses, as a thing distinct from the land, uses began to be devised very
frequently, and the devisee of the use could in chancery compel its
execution. For it has been observed, that, as the Popish clergy then
generally sate in the court of chancery, they considered that men
are most liberal when they can enjoy their possessions no longer: and
therefore at their death would choose to dispose of them to those,
who, according to the superstition of the times, could intercede for
their happiness in another world. But, when the statute of uses had
annexed the possession to the use, these uses, being now the very
land itself, became no longer devisable. See title Uses. Thismight have
occasioned a great revolution in the law of devises, had not the statute
of Wills been made, about five years after, viz. stat. 32 H. 8. c. 1 . ex

plained by stat. 34 isf 35 H. 8. c. 5. which enacted, that all persons
being seised in fee-simple (except feme coverts, infants, idiots, and
persons of non-sane memory) might by Will and Testament in writ
ing devise to any other person, except to bodies corporate, two-
thirds of their lands, tenements, and hereditaments, held in chivalry,
and the whole of those held in socage; which now, through the alter
ation of tenures by the statute of Charles the Second, amounts to the
whole of their landed property, except their copyhold tenements;
and these latter pass, as Ave have seen, rather by surrender than by
Will: and in the latter case, rather as personal than real property.
2 Comm. c. 23.

Corporations were excepted in these statutes, to prevent the exten
sion of gifts in mortmain; but now, by construction of the stat. 43
Eliz. c. 4. it is held, that a devise to a corporation for a charitable
use is valid, as operating in the nature of an appointment, rather
than of a bequest. See titles Mortmain; Charitable Uses.
With regard to devises in general, experience soon shewed how

difficult and hazardous a thing it is, even in matters of public utility,
to depart from the rules of the common law; which are so nicely
constructed, and so artificially connected together, that the least breach
in any one of them disorders for a time the texture of the whole.
Innumerable frauds and perjuries were quickly introduced by thfe
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parliamentary method of inheritance: For so loose was the construc
tion made upon this act by the courts of law, that bare notes in the

hand-writing of another person were allowed to be good Wills within
the statute. To remedy which the statute of frauds and perjuries, 29
Car. 2. c. 3. already so fully stated, was passed: And to remedy the fur
ther inconveniences, as to Witnesses, the stat. 25 Geo. 2, c. 6. (see
ante I. 5.) was found necessary.
One inconvenience more was at length found to attend this

method of conveyance by devise; in that creditors by bond and other

specialties, which affected the Heir, provided he had assets by de
scent, were now defrauded of their securities, not having the same

remedy against the devisee of their debtor. To obviate which, the
stat. 3 isf 4 IV. isf M. c. 14. provided, that all Wills and Testaments,
limitations, dispositions, and appointments, of real estates by tenants

in fee-simple, or having power to dispose by Will, shall (as against
such creditors only) be deemed to be fraudulent and void: And that
such creditors may maintain their actions jointly, against both the
heir and devisee. A devise to raise a portion for younger children,
according to an agreement before marriage, and a devise for payment
of debts, are exceptions in the statute, � 4. But it has been held,
that the payment of the debt must be provided for effectually, in
order to bring it within the exception. 1 Bro. C. R. 311: 2 Bro. C.
R. 614.

2. More immediately as to what Things are devisable.�In general
it may be stated, that every thing in which a man has the absolute

property may now be devised by his Will; disputes at present arising
mostly on the words of the Will, and not on the capacity to bequeath.
Thus, rents, tithes, manors, franchises, and annuities, may be de
vised, by virtue of the words, lands, tenements, and hereditaments,
in the statutes of Wills. So may reversions, and vested remainders
expectant after an estate-tail; and trust-estates by the Cestui-que-
Trust. See Powell on Devises.
Estates pur autre vie are devisable by stat. 29 Car. 2. c. 3. � 12.

by a Will attested by three witnesses. See titles Occupant: Life
Estate.
If any one has money owing to him on mortgage, he may devise

this money to be paid when it becomes due. Burn. Eccl. L. See i
Inst. 209; and this Diet, title Mortgage.
The right of presenting to the next avoidance, or the inheritance

of an advowson of a benefice, may be devised; so also a donative
may be devised. Powell on Devises. And a devise of the next Turn,
or presentation carries the next turn of presenting absolutely to the
devisee, and not merely the right of getting himself presented.
2 Black. Rep.. 1240. And such devise may be made by an incumbent or
parson ofany church, to whom the inheritance of the advowson of that
church belongs, though he is the incumbent or parson of the church
w hen he dies; for though the Will has no effect but by the death
of the testator, yet it has a beginning in his life-time; and the dis
position and bequest will be good also, if he appoints by his Will
who shall be presented to the church by his executors, or that one
executor shall present the other, or that his executors shall grant
the advowson to any particular person. This case being distinguished
and excepted from the general rule as to advowsons, which are by
law forbidden to be disposed of while there is no incumbent, and
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the church is empty, in order to restrain the practice of simony.
3 Bulst. 36. 43: 1 Roll. Refi. 210: Cro. Jac. 371: 1 Atk. 619. See By,
456; and this Diet, title Simony.
If a man has agreed to purchase an estate, and the buyer and sel

ler enter into articles for the purchase, and the buyer dies, having by
his Will devised the land so agreed to be purchased, before any
deed to convey the same is made to him; the land will in equity
pass to the devisee; the seller only standing as trustee lor him, and
whom he should appoint, till a regular conveyance be executed.
1 C C. 39: 2 Fern. 679: 1 Atk. 573.
A lease for any number of years, determinable upon a life or lives,

or a lease for 500 or 1000 years, or any other term absolute, may
be given and disposed of by Will, as personal estate. Burn. Eccl. L.

3. If one of two joint tenants, during his life-time, devise his share
in the land, and die, this devise will not be good; and the person to
whom the joint-tenant has devised his share, takes nothing, because
the devise does not take effect till after the death of the joint-tenant,
and then the survivor takes the whole land by a prior title, that is
to say, the deed of purchase. Burn. Eccl. L. And although the joint-
tenancy is severed before the testator's death, yet if the Will be
made before the severance, it will have no effect; unless there is a

republication of the Will after the partition. 3 Burr. 1497.

By stat. Merton, 20 H. 3. c. 2. Widows may bequeath the crop of
their ground, as well of their dowers as of their other lands and tene

ments: And by stat. 28 H. 8. c. 11. If the incumbent of a living,
before his death, has caused any of his glebe lands to be manured
and sown at his own expence, with any corn or grain, he may by his
Will devise such corn, and all the profit of it, growing on the glebe
land so manured and sown.�So if a man is possessed of land for
the term of his life only, and the land after his death descends to his
heir, yet he may devise the corn growing on the land at the time of
his death, away from the heir, to some other person; although he
has it not in his power to devise the land whereon it grows. Burn.
Eccl. L.�So where a man has lands in right of his wife, or is tenant

by the curtesy of lands, and sows them with corn, he may devise the
corn growing on the lands at his death: And if the husband, or tenant
by the curtesy, lets the lands to another, who sows the ground, and
afterwards the wife, or the tenant by curtesy, dies, the corn not being
ripe; yet, in this case the person to whom the lands were let is en

titled to the corn, and may devise it, notwithstanding his estate and
interest in the land is determined. See title Emblements.
But trees, and other things fixed to the freehold, or Heirlooms,

which by custom go to the heir with the house, are not devisable
but by him who has the fee-simple. 4 Co. 64: 1 Inst. 185. See title
Heir.
An executor or administrator cannot devise those goods which

he has as executor or administrator, and which belong to the person
to whom he is executor or administrator; but the same must be ap
plied in payment of that person's debts, and distributed in a due
course of law; the executor or administrator having these goods only
for such particular purposes, and not to their own absolute use. Nor
can a husband devise any effects which his wife has as executrix,
>for the like reason. Burn. Eccl. L, See titles Executor; Baron and
Feme.
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Although the personal estate of the wife becomes the properly ot
the husband immediately on marriage, as he is thereby enabled to

make all debts due to her, and bonds for money given her before mar
riage, his own; yet unless he recovers such debts during the mar

riage, and renews the bonds, and takes them in his own name, he
has not such an absolute interest in them as to be able to devise them
by hisWill; but they will, after his death, again become the pro
perty of the wife. 1 Inst. 351. But if a woman's fortune, or any part
of it, consisted in bonds given her before marriage, and the husband
on the marriage makes a settlement on her in consideration of such
fortune, notwithstanding the bonds are not renewed during the mar

riage, yet the husband will be entitled to them, being in this case

considered as a purchaser for a valuable consideration; and he may
devise them, or they shall go to his executor, even though the
wife should survive him. Talb. 108. See title Baron and Feme.
It has been already noticed that one cannot devise lands which he

shall acquire after making his Will; the Will only operating on such
lands as he is possessed of at the time of publishing it. And though a

man does, by express words in his Will, give to another all the lands
which he shall have at the time of his death, yet this devise will be

good only as to such lands as he had at the time of making the Will;
and any lands purchased afterwards will not pass by it, but go to

the heir at law, unless the Will is republished. See post. IV. 1.

But where a man is entitled to an estate in reversion, expectant
on the determination of another person's life, who holds the lands
for his life or in tail, he may by his Will dispose of this; and if the
tenant in tail or for life dies during the life-time of the testator, such
lands, which will then come to his possession, will pass without any
republication of his Will; the reversion at the time of making the
devise being a certain present interest, though it was to take place
in future. 10 Rep. 78. (a). See post. IV. 1.

IV. 1. The Republication of Wills has already been alluded
to. A Will as to the disposition of land, and in some other circum
stances, takes effect, or is hindered from doing so, according to its
date; it is therefore necessary, on certain occasions, to renew it, as

it were; or in fact to make a new Will. And if the testator is exactly
of the same mind, as to the method of the disposal of his property,
and circumstances only require that the Will should bear date at

any particular time, it will be sufficient for him to call in three pro
per witnesses, and before them declare the signature to be his hand
writing, and use the same forms as in the original execution. And the
three witnesses must sign their names to such new Will or republi
cation, mentioning the date thereof.
A new publication of a Will is in truth, as has been already said,-

making it a new Will; so that after such publication it has the force and
operation of a Will just made at the time of such publication. There
fore, if a man by his Will devises " all his lands;" and after making
the Will purchases other lands, and then new-publishes his Will,
this new publication has made it a new Will, and consequently by
the devise of all his lands the newly-purchased lands shall pass; for
there is no necessity to make any alteration in this case in the Will,
the words being sufficient, upon the new publication, to convey all the
lands he had at the time of such publication. So if a man by his Will
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devises all his lands to certain uses, and afterwards purchases copy
hold lands, and surrenders them to the uses declared, or to be declared,
(or to the uses declared only,) by his last Will; this has the effect
of a republication of his Will, as to such after-purchased copyhold
lands, and they shall pass thereby. Cow/i. 130.�Or if the testator,
after making such a devise, purchases freehold lands, and then makes
a Codicil, duly executed to pass real estate, though no notice is taken
�of the after purchased lands; yet if the codicil is annexed to or confirms
the Will, or (as it seems) has a reference to it, this amounts to a

republication of the Will, and the after purchased lands will pass
under the general devise. Cow/i. 158: Com. 383: Acherly v. Vernon,
3 Bro. P. C. See Powell on Devises; and Brady v. Cubitt, Doug. 40;
where it seems that such republication may be effected by any in
strument (sufficiently executed) referring to the Will.
This rule, as to the new publication of a Will, should be under

stood with the following restriction, viz. that the words of the Will
at the time of the new publication are such as are proper to convey
the lands, and also sufficiently to denote the person to whom they are*

devised; for if there is any change with respect to the person who is
to take the lands by the Will between the time of the first making
the Will and the new publication of it, in such case the new publi
cation will not alter the intention of the Will as originally made, nor
change the import of the words made use of; so as to make the per
sons named in the Will take in a different manner than was intended
at the time of such original making the same. If therefore 1 devise
land to A. and his heirs; and A. dies in my life-time, yet a new publi
cation after the death of A. will not make his heir take by the Will;
for though the original devise was to A. and his heirs, and from
thence it appears to be my intention that his heirs should have the
land; yet because the heirs were named in the Will to take by de
scent, as heirs only, and not as the persons designed to take the land

immediately, the devise to them was rendered void by the death of
A. in my life-time, and the new publication of the Will could not

make it good; the publication making no alteration in the words of
the Will, and having no other effect than this, that if the words in
the Will are proper to convey and describe the person to take, and
the land or thing to be taken, it makes that Will, though of never
so long a date, to be as perfectly new as if but then made. Powell on
Devises.
Such republication being duly made will supply a defect for want

of capacity in the testator to make a Will, as well as any inability for
want of a subject matter whereon the Will may attach. And there
fore if one having, under age, made a Will of land, duly executed ac

cording to the statute, which is void by reason of his infancy, re-exe
cute it after he come of age, with the circumstances required by the
statute, this will render such Will valid. 1 Sid. 162: 1 Keb. 589.
New publication of a Will is always favoured in equity; and with

respect to personal estate, very slender evidence will serve; though
it is not safe to trust to it. As if a man says, " My Will in the hands
of Robert shall stand;" this will amount to a good republication. But
we have seen that in the case of real estate, the republication must be
as formal as the original execution.

2. Revocation o� a Witt may arise from various causes both in



440 WILLS and TESTAMENTS, IV. 2.

fact and law; and is either express or implied. Express, as if the tes
tator absolutely cancels the Will, by tearing of the seal and the sig
nature; or if he destroys or burns the whole Will, or expressly de
clares his mind that his Will should be revoked. Revocations are

implied where the state or condition of the person devising, or of the
estate or thing devised, is altered, after making the Will. The con

sequences of a revocation of a Will, which may frequently take place
without the knowledge, or even against the consent, of an uninformed
testator, are such, that it is necessary to state the principles of the law
on this subject something at length.
By the statute of frauds, stat. 29 Car. 2. c. 3. no devise of land in

writing shall be revocable, otherwise than by another Will, or some
other writing, to be executed in the presence of three witnesses: or
by burning, tearing, or cancelling the Will containing such devise,
by theperson making the same, or in his presence, or by his consent.

But it has been determined (since, as well as before, this statute)
that, without an express revocation, if a man who has made his Will
afterwards marries, and has a child or children, whether such child
is born before or after his death, this is a presumptive or implied re

vocation of his former Will which he made in his state of celibacy,
as well to his real as his personal estate; and the statute does not
extend to this case, but he shall be said to die intestate; the law sup
posing that he must mean to provide in the first place for his family,
and distributing his estate for their benefit accordingly. See 5 Term

Refi. 49.�This however being only a presumptive revocation, if it
appears, by any expression or other means, to be the intent of the tes

tator that his Will should continue in force, the marriage will be no

revocation of it. As in the case, where a man devised an estate to a

woman, whom he afterwards married, and when he died she was with
child of a son, yet the Will was determined to be good, and not re

voked by the marriage. And such implied revocation may, in all
cases, be rebutted by parol evidence. Brady v. Cubit, Doug. 40.
If a man by his Will devises his land, and then sells the same land,

and afterwards repurchases it, yet the Will stands revoked (as to the
land) by the sale, and the repurchase is no declaration of the testa

tor's mind to set it on foot again, without a republication. Powell on
Devises.
If a woman before marriage makes her Will, and thereby devises

her land to A., and afterwards marries him or any other, and then

dies, yet neither A. nor the husband takes any thing by his Will, the
marriage being, in law, a revocation of it; and a married woman not

being capable ofmaking a Will of lands. See ante II. 3.
Where a man, possessed of stock or money in the funds, devises

the exact quantity he is possessed of to any one or more persons by
his Will, this is a specific legacy; and if the testator afterwards, be
fore his death, sells any part of the stock so devised, such sale shall

operate as a revocation (or, as the law terms it, an ademption or tak

ing away) of so much of the legacy as shall be sold: and the legatee
or legatees shall be only entitled to so much stock as actually remains
at the time of the testator's death; and if there is no stock at all re

maining, the whole legacy is gone, and the legatees cannot come on

the other part of the estate for a satisfaction. If the testator however.
after sale of part of the stock, purchases other stock, this shall re-
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store the legatees to the amount of such purchase. See title Lega-

In the case of lands, where the law does not imply a revocation, it
must be in writing, operating as a Will, and signed by the person
making the Will; or by some writing, by which the testator declares
his intention to revoke the first Will, and signed by three witnesses,
pursuant to the statute of frauds.
A subsequent devise to another person, though he may be incapa

ble of taking, is a revocation ofa precedent devise to a person who was

capable of taking; as it serves to shew the intent of the testator to
revoke the first devise, though the second cannot take effect. See
S/iraggev. Stowe, cited Doug. 35.�But one Will cannot be revoked
by another Will, though it should contain a clause declaring all for
mer Wills to be revoked, unless the second is valid and effectual
as a Will. 2 P. Wins. 343. Yet aWill may be revoked by an instru
ment written merely for the purpose of revocation, if it is attested by
three witnesses: and the testator must signitzVz their presence, which,
as already noticed, is not necessary in the execution of a Will. 3
Comm. c. 23, in n.

If there is a duplicate of a will made, and deposited in the hands
of an executor, or other person; in such case, a cancelling of that
part of the Will which is in the possession of the testator is a suffi
cient revocation of both the parts, as well that in his own hands as

the duplicate in the hands of the executor; they being both in fact but
one Will. Doug. 40. So, if a testator makes a second Will; and duly
executes the same, it shall, without any thing further, revoke and
make void the former Will and duplicate.
Where a latter Will is the instrument by which a former is revok

ed, the revocation effected thereby is ambulatory until the death of
the testator; for although, by making a second Will, the testator in
tends to revoke the former, yet he may change his intention at any
time before his death; (until which neither of his Wills can have ope
ration;) and then the latter, being a revocable instrument itself, and
only affecting the former as far as it is itself efficient, being revoked,
is as no Will; the consequence of which is, that the first Will never
having been cancelled, but remaining entire, stands in like manner as
if no other had been made. 4 Burr. 2512. Cowfi. 92. If a Will be
made, and then a subsequent, expressly revoking the former, although
the first Will be left entire, and the second Will be afterwards can

celled, yet the better opinion seems to be that the former is not there
by set up again. See Cowfi.. 53. So, if a testator, having made a new

Will, actually cancel the former Will by tearing off the name and
seal, ifc. and afterwards cancel the latterWill, the former Will is not

revived thereby, although a counterpart thereof be found uncancelled
and undefaced; because the revocation is here an express, indepen
dent, substantive act; by which the former Will becomes, to all in
tents and purposes void, and incapable of taking effect, unless as a

new Will by force of a republication. Powell on Devises.
Where a testator having executed a devise of lands in the presence

of three witnesses to two persons as joint-tenants in fee, afterwards
struck out the name of one of the devisees, and there was no subse

quent republication of the Will, the erasure was held to operate as a

revocation of the Will firo tanto only. 2 Bos. if Pul. 16. 109.
Vol. VI. 3 K
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Revocations of a Will may also take place by an actual or intended
alteration in the estate of the testator. And here it is necessary to ob
serve, that the principle which governs cases of such actual alteration,
is clearly distinguishable from that which governs cases of an intended
alteration only: In the former cases, the revocation is a consequence
of law, uninfluenced by, and independent of any intent in the testator

to revoke or not; but, in the latter cases, the revocation is an infer
ence from the fact, as furnishing a ground to conclude that such was

the intent of the party. Powell on Devises.
The following general principles will explain the nature of such

revocations, and the decisions of the courts thereon; and the instances
quoted, though few, may suffice in a work of this nature:

There is no feature in our law more prominent than that of an uni
form solicitude, on every occasion, to favour the heir, and prevent
his disinherison: This anxious attention to the interest of the lawful
representative has introduced into the law respecting devises this
fixed principle; namely, that as at the inception of his Will a man

must be seised of the estate he devises, so the law requires that such
estate should remain in the same plight and unaltered, to the time
of its consummation by his death; and that his original intention in

respect thereto should continue, unremittingly, the same until the
object of it takes effect, when the Will is consummated thereby; and
therefore not only any alteration or new modelling which makes it a
different estate, but also any intent of the owner to alter or new-mo
del the estate, will, in construction of law, render a disposition of it
by Will invalid. See Powell on Devises, title Revocations, and the
cases there cited.
Any alteration whatever in a freehold estate will operate as a revo

cation; even although the act done be necessary to give effect to the

disposition made by such devise. 3 P. Wms. 163. 170. And the rule
of law will be the same, although the act be expressly declared to be
done with a view to give effect to the Will, if, in its operation, the
devisor be in as of a new purchase; for the rule being introduced with
a view to preserving the inheritance in the heir at law, and not with
a view to carry into execution the intent of the devisor, the question
is not, whether the devisor intended to revoke; but whether he in
tended to dorhat, the effect of which in lawwill be to alter the estate
or interest which was in him, by passing it away, and taking it back
through a new channel; for if that be his intention, whether he meant -

to revoke or not is immaterial; the alteration operating as a revoca

tion in law, and not as a revocation by the party; and therefore taking
effect without reference, to the intent of the party, as to the instability
or non-stability of the will. Powell on Devises. See 2 Atk. 579: 1 Bos.
isf Pul. 576.
If a testator, after having made his Will, levy a fine to such uses

as he shall by deed orWill appoint; and die without making any new
Will, the Will made prior to the fine is revoked thereby. 2 JVew Rep.
C. P. 401.
Since courts ofequity have considered articles for the sale ofestates,

or respecting the settlement of them, as of the nature of actual con

veyances, from the time at which they are agreed to be carried into
execution; even covenants,when the covenantee has a right to a specific
performance, ha've been allowed in equity to operate as revocations
of Wills previously made. See 2 P. Wms. 329. 624.



WILLS and TESTAMENTS, IV. 2. 443

But, upon the principle that no actual alteration is made in the

thing devised, the changing of trustees, where the estate originally
devised is only the Trust, will not amount to a revocation. 1 C. R.
23: 2 C. R. 109. Nor though the estate is absolutely conveyed to dif
ferent parties from those who had it at the time of the devise; as in
the case of an intended purchase being completed, or a mortgage
paid off by the testator. Fullarton v. Watts, Doug. 561: Doe d. Gib
bons v. Pott, Doug. 710: 3 P. Wms. 170: 1 Wils. 31 1.

Under the head of intended Alterations of his estate by the devisor
may be arranged those cases, where the devisor, after making his
Will, attempts a disposition of his estate, and intends a complete con

veyance, but fails therein, either for want of due formalities in the
instrument that he uses, or from an incapacity to take, in the person
to whom he means to convey: In these cases of intended alteration,
it may be shewn that the devisor had no intent to alter the disposition
he has made ; and if that be made out in proof, no revocation will ensue
from the circumstance of there having been such imperfect convey
ance. Powell on Devises.
In all cases, where a person having lands in fee devises them, and

then parts with or conveys them away, though he afterwards, nay
immediately, takes a new estate in fee, this will be a revocation ofhis
Will. 1 Ro. Abr. 616. fd. 15: 2 Atk. 325: Darlcy v. Darley, Bro. P.
C.: 1 Eq. Ab. 412. c. 12; and see Powell on Devises. As where a per
son having made hisWill, and thereby devised his real estate, after
wards, in contemplation of an intended marriage, conveys that estate
to trustees for the use of himself and his heirs till the marriage should
take effect, and after the marriage for other particular uses; but hap
pens to die before any marriage had; this has been determined to be
a revocation of his Will as to the disposal of such estate. Show. P.
C. 154: 4 Burr. 1961; See Powell on Devises. But in the case of co

parceners, as also in the case of tenants in common, having devised
their several parts by Will, any partition between them, or even the

levying a fine, in consequence of and to strengthen the same, shall
not revoke their Will; if the conveyance is merely for the purpose of
partition. T. Raym. 140: 3 P. Wms. 170: 1 Wils. 309.
If a man, seised of lands in fee, devises the same by his Will, and

afterwards mortgages them in fee, to secure a sum of money, though
in law the legal estate is conveyed to the mortgagee, and such mort

gage is therefore held to be a revocation of the devise in the Will;
yet in equity, it is now settled that these mortgages shall only operate
as a revocation firo tanto; (for so much as the land is mortgaged for;)
by which means the devisee shall take the land under the Will, sub
ject to the mortgage. 1 Vern. 239: 2 C. R. 154: 1 Salk. 158; and see

Powell on Devises.�A conveyance by way of mortgage for years,
amounts, both in law and equity, only to a conditional revocation, pro
tanto, of a devise in fee: But still the construction is different in
law and in equity; for, in law, the mortgage is an absolute revocation
quoad the term, though the reversion passes by theWill notwithstand
ing; but in equity, it is a revocation .pro tanto only; as well with re

spect to the term, as to the reversion, and the reversion, there draws
to it the equity of redemption. Powell on Devises. But if one devise
lands to A. in fee, and afterwards mortgage the same lands to A. this
has been decreed to be an entire revocation, it being inconsistent with
the devise. Pre. Ch. 514.
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If a man possessed of a leasehold estate in land for a term of years~
or for life or lives, by his Will bequeaths the same to A., and after

making his Will takes a new lease of the same land for another term
of years, or for other life or lives, so that the former lease is surren

dered in fact, or in law, this is a revocation of his Will, or at least
makes the same void as to this devise; for this is another lease, and
not that which he had at the time of the making of the Will. 1 P.
Wms. 575: 2 P. Wms. 168: 3 P. Wms. 163.
But these revocations turn merely on the penning the Will, viz.

whether the words are sufficient to pass the subsequent renewed inte
rest; and not on any inability in point of law, to give byWill an after-
taken lease: and therefore if such lease be disposed of by Will, by a

proper form of words, it will pass, notwithstanding any subsequent
renewal. As if one give " all his estate, right and interest, he shall
have to come in such lease at the time of his death."-�So, such right
of renewal will pass by general devise of the residue; or by a devise
of the lease, together with the right of renewal: And the devise of
the lease carries the right of renewal as well as the lease itself. Salk.
237: 1 P. Wms. 575: \ Atk. 599: 3 Atk. 177'. 199; and see Powell on
Devises.
In all the above cases, where a Will is determined to be revoked,

and no other Will is made, a person is said to die intestate; at least as
far as concerns the devises thus revoked. In all cases also of void-
Devises, an intestacy shall take place as to those, unless there is a

particular devise contained in the Will of the residue of the testator's
estate to some person; in which cases the legacies sink into and be
come part of such residue, and go to the residuary legatee.

V. The most general and comprehensive rule, as to the Con
struction of Wills, is, That a devise be most favourably expounded,
to pursue, if possible, the Will of the devisor, who, for want of advice
or learning may have omitted the legal or proper phrases: And, there
fore many times, the law dispenses with the want of words in de
vises, that are absolutely requisite in all other instruments. Thus a

fee may be conveyed without words of inheritance; and an estate-tail
without words of procreation. By a Will also an estate may pass by
mere implication, without any express words to direct its course. As
where a man devises lands to his heir at law, after the death of his
wife: Here, though no estate is given to the wife in express terms,
yet she shall have an estate for life by implication; for the intent of
the testator is clearly to postpone the heir till after her death; and, if
she does not take it, nobody else can. 1 Vent. 376. But it seems, that
if it is given to a Stranger, after the wife's death, the devise raises no
implication in favour of the wife, for it may descend to the heir dur

ing the life of the wife. Cro. Jac. 75. So also where a devise is of
Black-acre, to A. and of White-acre to B. in tail, and if they both die
without issue, then to C. in fee; here A. and B. have cross remain
ders by implication, and on the failure of either's issue, the other or
his issue shall take the whole; and C.'s remainder over shall be post
poned till the issue of both shall fail. But where cross-remainders are

to be raised between more than two, the presumption is against them.
See title Remainder. And, in general, where any implications are

allowed, they must be such as are necessary, (or at leasthighly proba
ble,) and not merely possible implications. And herein there is no

distinction between the rules of law and of equity; for the Will, being
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considered in both courts in the light of a limitation of uses, is con

strued in each with equal favour and benignity, and expounded
rather on its own particular circumstances, than by any general rules
�f positive law. 2 Comm. c. 23.
The intention of the testator is said, by Coke, to be the pole star to

guide the judges in the exposition of Wills; but though it is allowed
to be thus considered, in order to explain the words of the Will, yet
such intention must be collected from the Will itself, and not from
any reports or evidence concerning it; the courts having been at all
times careful of admitting verbal testimony in respect to a Will:
And little credit being due to any thing that may have fallen from a

man himself, either before or after making his Will; it often appear
ing that insinuations may be thrown out purposely to mislead those
who were interested in the disposal of his property. Though a parol
averment shall not be admitted to explain a Will, so as to expound it
contrary to the import of the words, yet, when the words will bear it,
a parol averment may be admitted. As, for instance, to ascertain a

person; but in no case to alter the estate. 1 Freem. 292, Sleede v. Ber-
rier: �> Refi. 68, Lord C/ieyney's case.

Other rules of construction are the following; all consistent with,
and dependent upon, that which lays down the intent of the testator
as the general guide for the exposition of doubtful circumstances:�
Where the words of a Will have a plain sense, and no doubt is in any
matter within or without the words, touching the matter of the de
vise, there the words of the Will shall always be taken to be the in
tent of the devisor, and his intent to be what the words say. 2 And.
17. All the words of a Will are to be carried to answer the intent of
the devisor; but this is to be understood in cases where the intent of
the party may be known by the words that are in the Will. 2 And. 10,
11. 134. If there are inconsistent and contradictory words in a Will,
words may be rejected to make it sense. And words may be supplied
to render a sentence complete and intelligible in aid of the apparent
intent to be collected from the whole context. 6 East's Rep. 486.
And even in a case where two estates were mis-described by their
contrary appellations, this was remedied by a construction according,
to the intent appearing on the face of the Will. 8 East's Rep. 149.
A Will must have a favourable interpretation, and as near to the

mind and intent of the testator as may be, and yet so withal as his in
tent may stand with the rules of law, and not be

. repugnant thereunto;
it being a rule or maxim of law, Quod ultima voluntas testatoris perim-
plenda est, secundum veram intentionem;�sed legum servanda fides,
suprema voluntas quod mandat ferique jubet parere necesse est. In
deeds the rule of construction is, that the intention must be directed
by the words; but in Wills the words must follow the intent of the
devisor; and such a construction is to be made of them, as to make
use of all the words, and not of part, and so as they may stand toge
ther, and have no contrariety in them. Shep. Abr. part 10 voc. Testa
ment: Bridg. 105. See title Words.
Such a sense shall be made of a devise, that it may be for the pro

fit of the devisee, and not to his prejudice.�General and doubtful
words in a Will shall not alter an express devise before, nor carry
any thing contrary to the apparent intent.�The clauses and sentences

of a Will shall be severally transposed to serve the meaning of it:
And construction shall be made of the words to satisfy the intent, and
they shall be put in such order as the intent may be fulfilled.�No

S
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sense may be framed upon the words of a Will, wherein the testator's
meaning- cannot be found. Shefi. Abr. voc. Testament.
One part of a Will shall be expounded by another: As where aman

leaves an estate to another and his heirs, and afterwards mentions to

have given him an estate-tail, heirs shall be taken to mean heirs of
the body, and the devisee shall take only an estate-tail. 2 Freem. 267,
Bramjield v. Pofiham. See further on this subject, Burr. 912�924;
1110� 1113: 1 Vezey 142.
Where there is no connection by grammatical construction, or

direct words of reference, or by the declaration of some common

purpose between distinct devises in a Will, the special terms of one
devise cannot be drawn in aid of the construction of another, although
similar in its general terms and import, and applicable to persons
standing in the same degree of relationship to the testator; and there

being no apparent reason, other than the different wording of the
clauses, to presume that the testator had a different purpose in view.
Comfiton v. Compton, 9 Fast's Refi. 267.
In the case of devises to Relations generally, it seems the establish

ed doctrine of the Court of Chancery to make the statute of distribu
tions the rule and measure of such general devise, so that those who

by the statute of distributions would have been entitled to the personal
estate in case the testator had died intestate, shall upon such general
devises be benefited. See 1 Bro. C. R. 31. And the rule will be the
same though the word floor be prefixed to relations. Jlmbler 507.
595. 636. But if the bequest be to the testator's descendants, these
being capable of being ascertained, the necessity of resorting to the
statute of distributions does not arise. 3 Bro. C. R. 367: Amb. 397.
And where the court does resort to the statute, it does not consi
der itself bound to adopt the proportions prescribed by the statute,
but distributes fier capita, and in such shares as any particular expres
sions of the bequest may call for. 2 Ch. Rep. 77. 179: Talb. 25 1: Bro.
C. R. 31.

Notwithstanding that Wills are thus generally favoured, yet where
a person endeavours to make a settlement of his estate against the
reason and policy of the common law, the judges are bound to reject
it. And where a man by his Will makes no other disposition of his
land than the law itself would have done, had he not made any Will,
there such a Will is useless, and will be invalid. As if one give land
to his son and his heirs, or to A. and his heirs, and his son or A. is his
heir at law, this is a void Devise, and the person to whom the land is

given shall not take the land under the Will, but by descent, being
the better title, as if no Will had been made; for a descent strength
ens a title, taking away the entry of such as may possibly have right
to the estate: But he who has an estate by devise, is said by law to

be in by purchase; a worse title than descent. But if one by will create
an estate in his heir, different from what he would have taken by law,
there the devise shall be good, the quality of the estate being altered,
and it being indeed not the same estate as would have descended to
him. Burn. Feci. Lata.
Those devises are also void and rejected where the words of the

Will are so general and uncertain that no meaning can be collected
from them. And, therefore, wmere a man by Will gives " all to his
mother," these general words will not pass lands to his mother; for
since the heir at law has a plain and uncontroverted title, it would be
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severe and unreasonable to set him aside, unless the intention of the
testator is evident from the Will; for that would be to set up and pre
fer a dark, and at best but a doubtful title, to a clear and certain one.

Burn. Eccl. Law.
So a devise of real estate to the heir of an alien is void; because an

alien, according to the policy of the English law, can have no heir,
either to inherit or to take by purchase. See ante II. 1. and title
Aliens.
If a man devises land to another/or ever, .or in fee-simjile, or to him

and his Assigns for ever, or to him and his; in all these cases the fee-
simple passes by the Will: For it is evident by the testator's inten
tion, that the gift should continue beyond the life of the devisee. So
if one devises lands to another, to give, sell, or do what he pleases with
them, these words, by the intent of the giver, convey the fee-simple;
as does also a devise to one and his Blood; because the blood runs

through every branch of a family. A devise also to a man and his

Successors, carries a fee; for by the word successors is intended heirs,
the heir succeeding to the father. Burn. Eccl. Law. See Cowp. 352.
A devise of all his estate (or estates) whatsoever, or all his effects

real and personal, comprehends all that a man has, land, money,
goods, or other property whatever: Provided, in all cases, that the
Will is duly executed, and attested by three witnesses, so as to pass
land. And where there is a surrender to the use of his will, a copy
hold estate will fall under the same construction. See Cowp. 299.
If lands are devised to trustees for any particular purposes, without

using the word heirs, yet, by implication of law, the trustees must have
an estate of inheritance sufficient to support such trust; for there is no
difference between a devise to a man for ever, and to a man upon
trusts which may last for ever. 1 Eg. Abr. }76.
Where one devises land to another, on condition that the devisee

shall pay several sums of money in gross, and not saying out of the
profits of the land; or shall release a debt due from the testator; the
devisee, in this case, shall have a fee-simple in the land, though all
the sums of money together, which he is to pay, do not amount to a

year's rent of the land; for the devise shall be intended for his benefit:
And if he was to have the land for his life only, he might die before
he could receive the amount of the legacies out of the land, and con

sequently be a loser: And where there is a sum thus to be paid all at
once and immediately, there the person to whom the land is devised
shall have the whole of it, though the sum is not the value of the land,
or near it; the quantity of the sum thus to be paid in gross, not being
material. But if a devise were to A., paying so much, or such sums'of

money, out of the profit of the lands, there A. would take but an

estate for his life; for though he takes the land charged with payment
of money, yet he is to pay no faster than he receives, and so he can be
no loser. 1 Eg. Abr. 166, 7.
It would be endless to multiply individual cases, as to the construc

tion of Wills, where the words have been held to give an estate in
fee, in tail, or for life. A devise of land to A. B., without any further
words, gives him only an estate for life.�The reason why the word
Estate has been held to pass a fee, is, that this word (and which has
been extended to the plural, Estates) comprehends not only the land
or property that a man has, but also the Interest he has in it. The
general rule of construction, that governs all uncertain cases, ofwhich
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innumerable instances occur in the books, seems to be that " if there
be no words of limitation added, nor words of perpetuity annexed to
the devise, so as to shew the intention of the testator, to convey the
inheritance to the devisee, he can only take an estate for life." Cowfi.
299.�But, " wherever the words and expressions, either general or
particular, or clauses in a Will, which the court can lay hold of, to
enlarge the estate of a devisee, they will do soj to effectuate the inten
tion of the testator: But if the intention of the testator is doubtful, the
rule of law must take place." Cowfi. 352.
WIN, &z.r.] In the beginning or ending of the names of places,

signifies that some battle was fought, and victory gained there.
WINCHES. A kind of engines to draw barges against the stream

of a river. Stat. 21 Jac. 1. c. 32.
WINCHESTER MEASURE, The standard measure originally

kept at Winchester. See Measures; Weights.
WINDAS, or WINDLASS, Corruptly Wanlass, A term for

hunting of deer in forests to a stand, tjfc See Wanlass.

WIND-MILL, A man may not erect a Wind-mill within any
forest, because it frightens deer, and draws company to the disquiet
of the game. W. Jones's Refi. 293. See title Forest.

WINDOW-TAX; See title Taxes.

WINE, Vinum."] Foreign Wine, an article at present subject to
the excise. Very heavy duties are imposed by various statutes on its
importation. See titles Excise; Customs. The retailers are subject to
certain licence duties. Homemade Wines (usually called sweets) are
also under the regulation of excise, subject to certain internal duties.
By several acts of parliament the prices of Wine are to be set by the

great officers of state. See stats. 4 Ed. 3. c. 22: 28 Hen. 8. c. 14:
7 Ed. 6. c. 5.�By 12 isf 13 Car. 2. c. 25., Penalties from 40/. to 300/.
are imposed on merchants and others adulterating, mixing, or brew
ing of Wines.
Wine-Licences, or the rents payable to the crown, by such per

sons as are licensed to sell wine by retail throughout England, here
tofore, formed part of the royal revenue. These were first settled in
the crown by stat. 12 Car. 2. c. 25. and together with the hereditary
excise, made up the equivalent in value for the loss sustained by the

prerogative in the abolition of the military tenures, and the right of
pre-emption and purveyance; but this revenue was abolished by slat.
30^ Geo. 2. c. 19. and an annual sum of upwards of 7000/. fier ami.
issuing out of the new stamp-duties imposed on Wine-licences was

settled on the crown in its stead. See further titles King V. 4.; Taxes.
See also titles Jlehonses; Customs; .Yavigation-.lcts, Sec.

WINTER-HEYNING, The season between the 1 1th day of No
vember and the 23d day ofAfiril; which is excepted from the liberty
of commoning in the forest of Dean, Sec. Stat. 23 Car. 2. c. 3. See
title Forest.

WIRE, of iron or gold or silver, is one of the articles, the impor
tation of and duties on which are regulated by the navigation acts,
and other statutes; and is also liable to an excise duty on the manu

facture. Stat. 27 Geo. 3. c. 13.
WIRE-DRAWERS. By stat. 9 isf 10 W. 3. c. 39. Silver Wire

drawn for making gold and silver thread, shall contain certain quanti
ties to the pound-weight, on pain of 5s. fier ounce wanting. By stat. 1 5

Geo. 2. c. 20, the silver Wire to be drawn for silver thread, is to hold
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eleven ounces and fifteen penny-weights; and all silver to be gilt
and used in the Wire-drawers' trade, shall hold eleven ounces and
eight pennyweights of silver on the pound weight Troy; and four
penny-weights and four grains of gold, to be laid upon each pound of
silver, on forfeiture of 5*. for every ounce made otherwise. And see

stat, 28 Geo. 3. c. 7. by which copper, brass, and metals, inferior to
silver, are directed to be spun on Thread, not on Silk} which act also
regulates making copper-wire, lace, spangles, ifc.�Wire-Drawers
are to take out annual licences under the laws of excise.
WISTA, A measure of land among the Saxons; being the quan

tity of half a hide; the hide being 120 acres. Mon. Ang. i. 133.
WITAM, Secundum Witam jurare, was for a person to purge

himself by the oaths of so many witnesses, as the offence required.
Leg. Ince, cafi. 63.
WITCHCRAFT; See Conjuration.
WITE, A Saxon word used for punishment; a pain, penalty,

mulct, isfc. So Witefree is a term of privilege or immunity from fines
and amercements. Sax. Diet. Hence come the words Bloodwite,
Lecherwite, &c.
WITENA-GEMOT, or W IT FENA -GEMOT, Sax. Conventus

Sapicntum.'] A convention or assembly of great men, to advise and
assist the King, answerable to our Parliament, in the time of the
Saxons; or, rather an assembly of the whole nation. See title Diets;
Squire's Anglo-Saxon Govermncnt \65,isfc; and this Dictionary, title
Parliament.

WITENS, The chief of the Saxon Lords or Thanes, their nobles
and wise men. Sax. Diet.

WITERDEN, A taxation of the West Saxons, imposed by the
public council of the kingdom. Chart. Elhelwolf. Reg. Anno 855.

WITHERNAM, From the Sax. Wither, i. e. altera, or, as some

say, contra isf Nam, captioJ] Where a distress is driven out of the
county, and the sheriff upon a replevin cannot make deliverance to

the party distrained; in this case the writ of Withernam is directed
to the sheriff, for the taking as many of his beasts or goods, who did
thus unlawfully distrain, into his keeping, till the party make deliver
ance of the first distress, isfc. It is therefore a taking or reprisal of
other cattle or goods, in lieu of those that were formerly unjustly
taken and esloined, or otherwise withholden. P. JV. B. 68, 69: 2 Inst.
140: Stat. Westm. 2. 13 Ed. 1. c. 2. See title 'Replevin I. V.
This writ is granted on the return of the sheriff upon the Alias

and Pluries in replevin, that the cattle, isfc. are esloined by reason

whereof he cannot replevy them; and it appears by our books, that
the sheriffmay award Withernam on replevin sued by plaint, if it be
found by inquest in the county, that the cattle were esloined accor

ding to the bailiff's return, isfc. Though upon the Withernam award
ed in county-court, if the bailiff doth return that the other party hath
not any thing, there shall be an Alias and Pluries, and so infinite, and
no other remedy there: But on a Withernam returned in the King's
Bench, or Common Pieas, if the sheriff return that the party hath not

any thing, isfc. a Capias shall issue against him, and exigent and out

lawry. JVetv JVat. Br. 166. In replevin, isfc. the sheriff returns averia

elongata sunt by the defendant; thereupon a writ of Withernam is
awarded; and if he return nihil, the plaintiff proceeds to outlawry by
Alias and Pluries Capias in Withernam, and so to exigent: There is
Vol. VL 3 L
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some difference where the defendant appeareth upon the return of
the Pluries Capias, and when he stays longer, and appears on the re

turn of the exigent and not before; for in the first case his cattle shall
not be taken in Withernam: but he must find pledges to make deli
verance, or be committed; and, in the last case, shall not only find

pledges for making deliverance, but shall be fined, and his cattle may
be taken in Withernam: In both cases the plaintiff may declare for
the unjust taking, and yet detaining of his cattle, and so go to trial

upon the right; and if it is found for him, then he shall recover the
value of the cattle, with costs and damages, or may have the cattle

again by a retorno habendo directed to the sheriff; but if it be found
for the defendant, he shall keep the cattle, and have costs and dama

ges for the unjust prosecution. 1 Brownl. 180.

A defendant in replevin may have a writ of Withernam against the
plaintiff; as if the defendant hath a return awarded for him, and he
sueth a writ de retorno habendo, and the sheriff return upon the Plu
ries quod averia elongata sunt, he shall have a scire facias against the
pledges which the plaintiff' put in to prosecute, isfc; and if they have

nothing, then he shall have a Capias ad Withernam against the plain
tiff. The cattle taken in Withernam are to be advalentiam, i. e. to the
value of the cattle that were first taken and detained; for it is to be
understood not only of the number of the cattle, but according to the
worth and value; otherwise he that brings the replevin and Wither
nam will be deprived of his satisfaction. Where cattle have been
taken in Withernam, they have been, by a rule of court, delivered
back and restored to the owner, on his payment to the plaintiff of all
his damages, costs, and expences. 3 Lill. Abr. 690. Cattle taken in
Withernam may be milked, or worked reasonably; because they are

delivered to the party as his own cattle, isfc Contra of cattle distrain
ed. 1 Leon. 302.
This woi'd Withernam also signifies reprisals taken at sea by let

ters of mark. See Letters ofMarque.
WITHERSAKE, An apostate or perfidious renegado. 1 Leg..

Canut. cap. 27.
WITHOUT DAY: See Sine Die.

WTTNESS, Testis.] One who gives evidence in a cause; an in
different person to each party, sworn to speak the truth, the whole
truth, and nothing but the truth. 2 Lill. Abr. 700. See title Evidence.
WITTENA.-GEMOT; See Witena-Gemot.
WOAD, A profitable herb much used for the dying of blue colours.

See title Tithes.
WOLD, Sax.] A down, or open champaign ground, void of wood;

as Stow in the IFolds, Cotswold, in Gloucestershire, &c.
WOLFESH EAD j or WOLFERHEFOD. Sax. Cafiut Lu/iinum.]

Was the condition of such as were outlawed in the time of the Sax-
onsj who, if they could not be taken alive to be brought to justice,
might be slain, and their heads brought to the King; for they were

no more accounted of than a wolf's head, a beast so hurtful to man.

Leg. Edw. Confess.: Bract, lib. 3. See title Outlaw.
WONG, Saxon.] A field. S/ielm.
WOOD. If any person purposely burned any pile of Wood, or

barked any trees, isfc. the owner might recover treble damages for it
in trespass. Stat. 37 Hen. 6. c. 6. None may destroy any Woods, by
turning them into tillage or pasture, isfc. if two acres or more in



WOOL. 451

quantity, on pain of 40s. an acre: And no person shall suffer his swine
to go in a Wood unringed, under penalties. Where there is Wood
or coppice in common, the lord may inclose a fourth part, ifc. Stats.
35 tfi-,8. c. 17: 13 Eliz. c. 25. If coppice wood is felled at or under

twenty-four years' growth, there must be left twelve stanclils of oaks
on every acre, or the like number of ash, elm, ifc. on pain of forfeit
ing Ss. 6d. for every standil wanting; and they are not to be cut down
till ten inches square within three foot of the ground, or until so ma

ny years after they are left, under the penalty of 6s. 8d. ifc. Stat. 35
Hen. 8. c. 17. All Woods or coppices felled at fourteen years' growth,
shall be preserved from destruction for eight years; and no cattle be
put into the ground from the time of felling till five years afterwards,
Stat. ibid.; and stat. 13 Eliz. c. 25 See further, titles Arson; Lar
ceny; Mischief, Malicious; Trees, &c.
WOOU-CORN, A certain quantity of grain paid by the tenants of

some manors to the lord, for the liberty to pick up dead or broken
Wood. Carlular. Burgi S. Petri MS. 142.

WOOD-GELD, The cutting of Wood within the forest, or rather
money paid for the same to the foresters; or it signifies to be free
from payment of money, for taking Wood in a forest. Cromfi. Juris.
J 57: Co. Litt. 233.

WOODMEN, Seem to be those in forests, that have their charge
particularly to look to the King's woods there. Cromfi. Juris. 146.
See title Forest.

WOODMOTE, The old name of that court of the forest which is
now called the Court of Attachments; which was wont to be held at

the will of the chief officers of the forest, without any certain time,
till since the statute of Charta de Foresta. Man-wood, c. 22. fi. 207'.
See title Forest.
WOOD-PLEA-COURT. A Court held twice in the year in the

forest of Clun in Shrofishire, for determining all matters of wood and

agistments there.
WOODSTOCK. Wool and yarn may be sold in Woodstock on

market and fair days. Stat. 18 Eliz. c. 21.

WOODWARD, An officer of the forest, whose office consists in

looking after the woods, and vert and venison, and presenting offences
relating to the same, ifc. Woodwards may not walk with bow and
shafts, but with forest bills. Cromfi. Juris. 20 Is Manwood, fiart I.
189. See title Forest.

WOOL, being a staple Commodity of the greatest value in this

kingdom; the employment of our poor at home, and our most bene
ficial trade abroad, depending in a great measure upon it; divers good
laws have from time to time been made to preserve the same entirely
to ourselves, and to prevent its being transported to other nations.
An old stat. of 27 Ed. 3. declared it felony to transport Wool: But
the felony was repealed by stat. 38 Ed. 3. c. 6; and see stat. 1 1 Ed.
3. c. 1. The stat. 8 Eliz. c. 3. prohibited the transportation of live
sheep on severe penalties. By stat. 12 Car. 2. c. 30. any person ex

porting any Wool, yarn, sheep, or fuller's earth, was to forfeit the
same; and for every pound weight of goods, 3s. And the owmers of
the ship in which it was transported, being privy to the offence, were
to forfeit all their interest of the said ship; also the master and mari
ners assisting, all their goods; and any persons might seize such

Wool, and should be entitled to one moiety, and the King to the other
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mpiety of forfeitures, isfc. The stat. 13 JJ' 14 Car. 2. c. 18. made the

transportation of Wool felony again; though this being thought too

severe, stat. 7 isf 8 IV. 3. c. 28. a second lime repealed the felony-,
and ordained that exporting Wool beyond sea should incur a forfeit
ure of the vessel, and treble value; and persons aiding and assisting,
to suffer three years' imprisonment.
By stat. 9 isf 10 JV. 3. c. 40. the former laws were explained, and

a further provision made against transporting Wool, by obliging
entries to be made of Wool shorn; and Wool not to be carried near

the seacoasts, but between sun-rising and sun-setting, isfc.�Unlawful

exporters of Wool, where judgment was obtained against them,
were to pay the sum recovered within three months; or be liable to

transportation for seven years as felons. Stat. 4 Geo. I. c. 11.�The

admiralty were directed to appoint three sixth-rate ships, and eight
sloops, to cruise on the coasts, and search and seize vessels having
manufactures of Wool of the kingdom of Ireland, to be exported
to foreign parts; which, with the ships, shall be forfeited, isfc. Stat.
5 Geo. 2. c. 21. All Woollen manufactures are to be shipped from
Dublin, and certain other ports in Ireland, and imported here into

Biddeford, and ports named, and none others; and be brought from
thence hither in ships built in Great Britain or Ireland, and duly
registered on oath. Stat. 12 Geo. 2. c. 21.

By stat. 28 Geo. 3. c. 38. all the former statutes respecting the

exportation of Wool and sheep are repealed: and an infinite variety
of regulations and restrictions upon the subject is consolidated into
that statute, which it behoves the dealers in and carriers of Wool to
pay particular attention to. It is given almost at length in 4 Burn.
J. title Woollen Manufacture. The principal prohibitions are, that
if any person shall send or receive any sheep on board a ship or

vessel, to be carried out of the kingdom, the sheep and vessel
are both forfeited, and the person so offending shall forfeit 31. for
every sheep, and suffer solitary imprisonment for three months.
But whether sheep, by a licence from the collector of the customs,
may be taken on board for the use of the ship's company. And every
person who shall export out of the kingdom any Wool or woollen
articles, slightly made up, so as easily to be reduced to Wool again;
or any fullers' earth, or tobacco-pipe clay; and every currier, ship
owner, commander, mariner, or other person, who shall knowingly
assist in exporting, or in attempting to export these articles, shall
forfeit 3.9. for every pound weight, or the sum of 50/. in the whole,
at the election of the prosecutor, and shall also suffer solitary im
prisonment for three months. But Wool may be carried coastwise
upon being duly entered, and security, being given, according to
the directions of the statute, to the officer of the port from whence
the same shall be conveyed. And the owners of sheep, which
are shorn within five miles of the sea, and ten miles in Kent and
Sussex, cannot remove the Wool, without giving notice to the officer
of the nearest port, as directed by the statute. See further, this Diet.
title Manufactures.
By 31 Geo. 3. c. 56, a Committee and inspectors are appointed for

superintending Wool-combing, and the reeling of worsted yarn in
Norfolk.
By 35 Geo. 3. c. 124, Wool-combers, their wives and children may

freely exercise their trade, or any other they may know, in any town

or place in the kingdom, without being free of any corporation, isfc.
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and shall not be removeable from such places until they become
actually chargeable.
Much contest having arisen as to the policy, in the present times,

of several acts heretofore made for the regulation of the woollen
manufactures; these acts were by 43 Geo. 3. c. 136, (a temporary
act continued by several subsequent acts) suspended, with a view to
the framing of a new law on the subject.
WOOL-DRIVERS, Such as buy Wool in the country of the

sheep-owners, and carry it on horseback to the clothiers, or to market
towns, to sell again. Stat. 2 isf 3 P. isf M. c. 13.

WQOLFERHEFOD; See Wolfesheaet.
WOOL-KEY, Its ground, wharf, and key, in the parish of All-

Saints, Parking in London, vested in trustees for his Majesty, his
heirs and successors, isfc Seat. 8 Geo. L c. 31.
WOOLLEN MANUFACTURES, Combination of weavers,

Wool-combers, isfc. prohibited, stats. 12 G. T. c. 34; 29 G. 2. c. 33.
extended to combers of Jersey Wool; frame-work-knitters and stock

ing-makers, stat. 12 G. 1. c. 34. � 8; and to other manufacturers,
stat. 22 G. 2. c. 27. � 2. See title Conspiracy. Regulations for the

payment of wages, stat. 30 G. 2. c. 12. Punishment of end-gatherers^
13 G. 1. c. 23. � 8. Having in custody cloth stolen from the rack, or
Wool left to dry, first offence treble value, third transportation, stat.
15 G. 2. c. 27. See further, for some later and more efficient acts,
this Dictionary, title Manufactures.
WOOL-STAPLE, mentioned in stat. 51 H. 3. stat. 5. is the city

or town where Wool was sold. See Staple.
WOOLW1NDERS, Those that wind up every fleece of Wool,

intended to be packed and sold by weight, into a kind of bundle, after
it is cleansed, as required by statute, to avoid deceits by thrusting
in locks of refuse Wool, and thrumbs, to gain weight: They must
be sworn to perform this office truly, between the owner and the

Wool-buyer or merchant. Persons winding and selling deceitful
Wool, shall forfeit for every fleece 6d. And if wool-packers do not
make good and due packing, without putting any locks, pelt Wool,
sand, earth, dirt, isfc. in fleeces, action of trespass and deceit lies
against them, isfc. Stats. 8 H. 6. c. 22: 23 H. 8. c. 17.

WORCESTERS, and Worsted cloths, are mentioned in many of
our old statutes, as stats. 17 R. 2: 7 E. 4: I 4 isf 15 Hen, 8. c. 3, &c.
WORDS, which may be taken or interpreted by law in a general

or common sense, ought not to receive a strained or unusual con

struction: Ambiguous Words are to be construed so as to make
them stand with law and equity; and not to be wrested to do wrong.
A Latin Word in pleading, which signified divers things, was well
used to express that thing intended to be expressed by it: 'Uncertain
Words in a declaration, are made good and certain by a plea in bar,
where notice is taken of the meaning of them; and Words which are

in themselves uncertain, may be made certain by subsequent or fol
lowing Words. The different placing of the same Words may cause

them to have different sense and construction: A Word which is
written short, or abbreviated, is not good without a dash to distinguish
it: Senseless Words are void and idle; though they shall not hurt
where the sense is good without them. Nor shall Words in deeds
that are needless, impeach a clause certain and perfect without such
Words. 2 Lill. Abr. 711, 712, 713, 714: Hob. 313.
The following general rules and maxims are stated by Blackstone,

as havingbeen laid down by the courts of justice, for the construe-
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tion and exposition of the several species of common assurances or

conveyances, whereby a title to lands and tenements may be trans

ferred and conveyed from one man to another. 2 Comm. c. 23.
1. That the construction be favourable, and as near the minds and

apparent intents of the parties, as the rules of law will admit. For the
maxims of law are, that verba intentioni debent inservire; and benigne
interJiretamur chartas propter simplicitatem laicorum. And therefore
the construction must also be reasonable, and agreeable to common

understanding. And. 60: 1 Bulst. 175: Hob. 304.
2. That quoties in verbis nulla est ambiguitas, ibi nulla expositio con

tra verba fienda est: but that, where the intention is clear, too minute
a stress be not laid on the strict and precise signification of Words;
nam qui hceret in litera, haret in cortice. 2 Saund. 1 57. Therefore, by
a grant of a remainder a reversion may well pass, and e converso.

Hob. 27. And another maxim of law is, that mala grammatica non

viliat chartarn; neither false English nor bad Eatin will destroy a deed.
Which perhaps (says Blackstone) a classical critic may think to be
no unnecessary caution. See 10 Rep. 133: 1 Inst. 225: 2 Show. 334.

3. That the construction be made upon the entire deed, and not

merely upon disjointed parts of it. Nam ex anlecedentibus et conse-

quentibusfit optima interpretatio. 1 Bulst. 101. And therefore that
every part of it be (if possible) made to take effect; and no Word
but what may operate in some shape or other. 1 P. Wms. 457. Nam
verba debent inlelligi cum effectu, ut res magis valeat quam fiereat.
Plowd. 156.

4. That the deed be taken most strongly against him that is the
agent or contractor, and in favour of the other party; verba fortius
accipiuntur contra proferentem. As if tenant in fee-simple grants to
any one an estate for life; generally, it shall be construed an estate
for the life of the grantee. 1 Inst. 42. For the principle of self-pre
servation will make men sufficiently careful, not to prejudice their
own interest by the too extensive meaning of theirWords; and here

by all manner of deceit in any grant is avoided; for men would al

ways affect ambiguous and intricate expressions, provided they were
afterwards at liberty to put their own construction upon them. But
here a distinction must be taken between an indenture and a deed-
poll: for the Words of an indenture executed by both parties, are
to be considered as the Words of them both; for though delivered
as the Words of one party, yet they are not his Words only, because
the other party hath given his consent to every one of them. But in
a deed-poll, executed only by the grantor they are the Words of the
grantor only, and shall be taken most strongly against him. 1 Inst.
1 34. And, in general, this rule, being a rule of some strictness and
rigour, is the last to be resorted to; and is never to be relied upon,
but where all other rules of exposition fail. Bac. Elem. c. 3.

5. That, if the Words will bear two senses, one agreeable to, and
another against, law; that sense be preferred, which is most agreeable
thereto. As if tenant in tail lets a lease to have and to hold during life
generally, it shall be construed to be a lease for his own life only, for
that stands with the law; and not for the life of the lessee, which is-
beyond his power to grant. 1 Inst. 42.

6. That in a deed, if there be two clauses so totally repugnant to
each other, that they cannot stand together, the first shall be received,
and the latter rejected; contrary to the general rule as to the ex-
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position of Wills: yet in both cases we should rather attempt to

reconcile them. Hardr. 94: Cro. Eliz. 420: 1 Vern. 30.
See further, titles Conveyance; Deeds; Statutes; Wills, he.
As to Words defamatory that are actionable, see title Action;

And criminal, making Libels and High Treason, see titles Libelj
Treason.
WORKHOUSES: See this Diet, titles Police; Poor; Transpor

tation.

WORT, or WORTH, from Sax. Weorth.~] A curtilage, or

country farm. Mat. Westm. 870.
WORTHIEST OF BLOOD, An expression of the lawyers,

signifying the preference given in descents, to sons before daughters.
See title Descent.
WORTHINE OF LAND, A certain quantity of ground so called

in the manor of Kingsland in the county of Hereford: And in some

places the tenants are called worthies. Consuetud. Maner. de Heden-
ham in Com. Bucks. 18 Edw. 3.

WRECK, Lat. Wreccum Maris, Fr. Wreck de Mer, sometimes
writ Wreche, Werec, isf Scup iverpe, quasi Seaup, werp, i. e. Ejectus
Maris.] Such goods, as, after a shipwreck, are cast upon the land by
the sea, and left there, within some county: for they are not Wrecks
so long as they remain at sea, in the jurisdiction of the admiralty.
2 Inst. 167. Where a ship perisheth on the sea, and no man escapes
alive out of it, this is called Wreck. And the goods in the ship being
brought to land by the waves, belong to the king by his prerogative,
or to the lord of the manor. 5 Pep. 106. By the Common Law all
Wrecks belonged to the crown; and therefore they are not chargeable
with any customs, and for that goods coming into the kingdom by
Wreck, are not imported by any body, but cast ashore by the wind and
sea. But it was usual to seize Wrecks to the king's use, only when
no owner could be found; and in that case the property being in no

man, it of consequence belongs to the king, as lord of the narrow-

seas, isfc. Bract, lib. 2. c. 5.
The profits arising from shipwrecks are classed by Blackstone ,

among the articles of the king's antient ordinary revenue. These
are declared to be the king's property by the prerogative statute, 17
Ed. 2. st. I.e. 11. and were so, long before, at the Common Law.
It is worthy observation, how greatly the law of Wrecks has

been altered, and the rigour of it gradually softened in favour of the
distressed proprietors. Wreck, by the antient Common Law, was

where any ship was lost at sea, and the goods or cargo were thrown

upon the land; in which case these goods, so wrecked, were adjudged
to belong to the King: for it was held, that, by the loss of the
ship, all property was gone out of the original owner. Doct. isf Stud.
D. 2. c. 51. But this was undoubtedly adding sorrow to sorrow,
and was consonant neither to reason nor humanity. Wherefore it
was first ordained by king Henry I,, that if any person escaped alive
out of the ship, it should be no Wreck; and afterwards king Henry
II., by his charter, declared, that if on the coasts of either England,
Poictou, Oleron, or Gascony, any ship should be distressed, and
either man or beast should escape or be found therein alive, the
goods should remain to the owners, if they claimed them within three
months; but otherwise should be esteemed aWreck, and should belong
to the king, or other lord of the franchise. This was again confirmed
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with improvements by king Richard I.; who, in the second year of his-
reign, not only established these concessions, by ordaining that the
owner, if he was shipwrecked and escaped, (mines res sua - liberas et

quietas haberet, but also, that, if he perished, his children, or, in
default of them, his brethren and sisters, should retain the property;
and, in default of brother or sister, then the goods should remain to

the King. And the law, as laid down by Bracton in the reign of Henry
III., seems still to have improved in its equity. For then, if not only a

dog (for instance) escaped, by which the owner might be discovered,
but if any certain mark were set on the goods, by which they might
be known again, it was held to be no Wreck. Bract. I. 3. c. 3. And
this is certainly most agreeable to reason; the rational claim of the

King being only founded upon this, that the true owner cannot be
ascertained. Afterwards, in the stat. Westm. 1. 3 Ed. 1. c. 4. the time
of limitation of claims, given by the charter of Henry II., is extended
to a year and a day, according to the usage of Normandy: and it
enacts, that if a man, a dog, or a cat, escape alive, the vessel shall
not be adjudged a Wreck. These animals are only put for examples;
for it is now held, that not only if any live thing escape, but if proof
can be made of the property of any of the goods or lading which
come to shore, they shall not be forfeited as Wreck. The statute

further ordains, that the sheriff of the county shall be bound
to keep the goods a year and a day, that if any man can prove a

property in them, either in his own right or by right of representa
tion, they shall be restored to him without delay; but, if no such pro
perty be proved within that time, they then shall be the King's. 2

Inst. 168. If the goods are of a perishable nature, the sheriff may sell
them, and the money shall be liable in their stead. Plowd. 166. This
revenue of Wrecks is frequently granted out to lords ofmanors, as a

royal franchise; but if any one be thus entitled to Wrecks in his own

land, and the King's goods are wrecked thereon, the king may claim
them at any time, even after the year and day. 2 Inst, 168.

In order to constitute a legal Wreck, the goods must come to land.
If they continue at sea, the law distinguishes them by the barbarous
and uncouth appellations of jetsam, flotsam, and ligan. Jetsam, is

where goods are cast into the sea, and there sink and remain under
water: Flotsam is, where they continue floating or swimming on the
surface of the waves: Ligan, or Lagan, is where they are sunk in the

sea, but tied to a cork or bouy, in order to be found again. 5 Rep. 106.
These are also the King's, if no owner appears to claim them; but if
any owner appears, he is entitled to recover the possession. For even
if they be cast overboard, without any mark or buoy, in order to

lighten the ship, the owner is not by this act of necessity construed
to have renounced his property: much less can things ligan be sup
posed to be abandoned, since the owner has done all in his power to
assert and retain his property. These three are tnerefore accounted
so far a distinct thing from the former, that by the King's grant to a

man ofWrecks, things jetsam, fiotsam, and ligan will not pass. 5 Rep,
4Q8. See title Jetsam, Sec.
Wrecks, iri their legal acceptation, arc at present not very fre

quent: for, if any goods come to land, it rarely happens, since the
improvement of commerce, navigation, and correspondence, that the
owner is not able to assert his property within the year and day
limited by law. And in order to preserve this property entire for
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lum, and if possible to prevent Wrecks at all, our laws have made
many very humane regulations. By stat. 27 Edw. 3. c. 13. if any
ship be lost on the shore, and the goods come to land, (which cannot,
says the statute, be called Wreck,') they shall be presently delivered
to the merchants, paying only a reasonable reward to those that
saved and preserved them, which is called Salvage. See title Insu
rance II. 6�Also by the common law, if any persons (other than the
sheriff) take any goods so cast on shore, which are not legalWreck,
the owners might have a commission to inquire and find them out,
and compel them to make restitution. E. A", ii. 1 12. And by stat. 12
Ann. st. 2. c. 18. confirmed by stat. 4 Geo. I.e. 12. in order to assist
the distressed, and prevent the scandalous illegal practices on some

of our sea-coasts, it is enacted, that all head officers and others of
towns near the sea shall, upon application made to them, summon as

many hands as are necessary, and send them to the relief of any ship
in distress, on forfeiture of 100/.; and in case of assistance given, sal
vage shall be paid by the owners, to be assessed by three neighbour
ing justices. All persons that secrete any goods shall forfeit their
treble value: and if they wilfully do any act whereby the ship is lost
or destroyed, by making holes in her, stealing her pumps or other
wise, they are guilty of felony, without benefit of clergy. Lastly, by
stat. 26 Geo. 2. c. 19. plundering any vessel either in distress, or

wrecked, and whether any living creature be on board, or not, (for,
whether Wreck or otherwise, it is clearly not the property of the
populace,) or preventing the escape of any person that endeavours to
save his life, or wounding him with intent to destroy him, or putting
out false lights in order to bring any vessel into danger; are all de
clared to be capital felonies; in like manner as the destroying of
trees, steeples or other stated sea-marks, is punished by stat. 8 Eliz.
c. 13. with a forfeiture of 100/. or outlawry. Moreover, by the said
statute of 26 Geo. 2. pilfering any goods cast ashore is declared to be

petty larceny; and many other salutary regulations are made, for the
more effectuallypreserving ships,ofanynation, in distress. 1 Comm. c. 8.
The year and day, in the slat. Westm. 1. shall be accounted from

the seizure: and if the owner of the goods die within the year, his
executors or administrators may make proof. 2 Inst. 167: 5 Rep. 106.
If a man have a grant of Wreck, and goods are wrecked upon his

lands, and another taketh them away before seizure, he may bring
action of trespass, ifc. For, before they are seized, there is no pro
perty gained to make it felony. 1 Hawk. P. C. c. 33. � 24.

If goods wrecked are seized by persons having no authority, the
owner may have his action against them; or if the wrong-doers are

unknown, he may have a commission to inquire, ifc. 2 Inst. 166.
Goods lost by tempest, or piracy, ifc. and not by WTreck, if they
afterwards come to land, shall be restored to the owner. Stat. 27 Ed.
3. st. 2. c. 13. Where a ship is ready to sink, and all the men therein,
for the preservation of their lives quit the ship, and afterwards she

perishes; if any of the men are saved and come to land, the goods
are not lost. A ship on the sea was chased by an enemy; the men

therein, for the security of their lives, forsook the ship, which was

taken by tire enemy, and spoiled of her goods and tackle, and then
turned to sea; after this, by stress of weather she was cast on land,
where it happened her men safely arrived; and it was resolved that
this was no Wreck. 2 Inst. 167. See further, titles Navy; Pilots, he
Vol. VI. 3M
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WRECKFREE,Is to be exempt from the forfeiture of shipwrecked
goods and vessels; which king Edw. I. by charter granted to the barons
of the cinque ports. Placit. temp. Edw. I.

WRIT.

Breve, from Sax. Writan, i. e. Scribere .] In general is the king's
precept, in writing under seal, issuing out of some court, to the she
riff, or other person, and commanding something to be done touching
a suit or action, or giving commission to have it done. Terms de Ley:
l- Inst. 73. Also a Writ is said to be a formal letter of the king's, in
parchment, sealed with a seal, directed to some judge, officer, or
minister, ifc. at the suit or plaint of a subject, requiring to have a

thing done, for the cause briefly expressed, which is to be discussed
in the proper court, according to law. Old Arat. Br. 4: Shep. Abr. 245.
Of Writs there are divers kinds; in many respects, some Writs are

grounded on rights of action, and some in nature of commissions;
some mandatory and extrajudicial, and others remedial; some are

patent or open; some close or sealed up; some Writs issue at the suit
of parties; some are of office; some ordinary; and others ofprivilege;
some Writs are directed to the sheriffs, and in special cases to the

party, ifc. 1 Inst. 289: 2 Inst. 39: 7 Rep. 20.
The Writs in civil actions are either original or judicial: Original

Writs are issued out in the court of chancery, for the summoning a

defendant to appear, and are granted before the soit is begun, to

begin the same; and judicial Writs issue out of the court where the

original is returned, after the suit is begun: The originals bear date
in the name of the King; but judicial Writs bear teste in the name of
the chief justice. See titles Original Process; Latitat; Capias, &c.
A Writ without a teste is not good, for the time may be material when
it was taken out, and it is proved by the teste; and if it be out of the
common law courts, it must bear date some day in term (not being
Sunday); but in chancery, Writs may be issued in vacation as well as

term-time, as that court is always open. P. JV. B. 51. 147: 2 Inst. 40:
Lutw. 337: See stat. 13 Car. 2. c. 2.
Writs in actions are likewise real; concerning the possession of

lands, called writs of entry, or of right, touching the property, ifc.y
personal, relating to goods, chattels, and personal injuries; and mixed,
for the recovery of the thing, and damages. 2 Inst. 39. Writs may be
possessory, of a man's own possession; or ancestrel, of the seisin and
possession of his ancestor: There are also certain Writs of prevention
or anticipation; and of restitution, ifc. But the most common Writs
in daily use, are in debt, detinue, trespass, action upon the case, ac-
compt, and covenant, ifc. which with others must be rightly directed,
or they will be naught. P. JV. B.: Style 42. 237. In all Writs care is
to be taken, that they be laid and formed according to the cause or

ground of them, and so pursued in the process thereof: Though the
Writ in some cases may be general, and the count or declaration
special. Hob. 18. 84. 251.
Writ of Assistance, A writ issuing out of the exchequer to

authorize any person to take a constable, or other public officer, to
seize goods or merchandize prohibited and uncustomed, ifc. There
is also a writ of this name issued out of the chancery to give posses
sion of land. Stat. 14 Car. 2. c. 1.
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Whit of Certiorari, See Certiorari.
Writ of Delivery, In what cases grantable. Stat. 13 is" 14 Car.

2-. c. 11. � 30.
Writ of Entry, See title Entry.
Writ of Error, See title Error.
Writ of Inquiry of Damages, A judicial Writ that issues out

to the sheriff" upon a judgment by default, in action, of the case,
covenant, trespass, trover, ifc. commanding him to summon a jury
to inquire what damages the plaintiff hath sustained occasione firte-
missorum. See title Judgment I.: Tidd 314.
The Writ of inquiry should be returnable on a general return, or

day certain, according to the nature of the proceedings: if by original,
on a general return; if by bill, on a day certain. But where, in an

action by bill, against an attorney, the Writ of inquiry was returnable
on a general return, it was holden not to be error: but only a mis
continuance, and cured by the statutes of Jeofails. 2 Stra. 947: Say.
Reft. 245.
A Writ of inquiry of damages is a mere inquest of office, to inform

the conscience of the court; who, if they please, may themselves assess
the damages. And it is accordingly the practice, in actions upon pro
missory notes and bills of exchange, instead of executing a Writ of
inquiry, to apply to the court for a rule to shew cause, why it should
not be referred to the master to see what is due for principal and
interest, and why final judgment should not be signed for that sum,
without executing a Writ of inquiry; which rule is made absolute^
on an affidavit of service, unless good cause be shewn to the contrary.
Tidd's Pract. K. B.�This practice, however, is confined to actions
upon promissory notes and bills of exchange, where the quantum of
damages depends on figures, which may be as well ascertained by the
master as before a jury; and therefore where the defendant had suf
fered judgment by default, in an action of assumpsit, on a foreign
judgment, the court refused to make the rule absolute, for a refer
ence to the master; saying, this was an attempt to carry the rule
further than had yet been done, and as there was no instance of the
kind, they would not make a precedent for it. 4 Term Reft. 493. The
court has also refused to make the rule absolute, in an action upon a

bill of exchange, for foreign money; the value of which is uncertain,
and can only be ascertained by a jury. 5 Term Reft. 87. See Cro.
Eliz. 536: Cro. Jac. 617.
Where the jury, upon the trial of an issue, omit to assess the

damages, the omission may, in some cases, be supplied by a Writ of
inquiry. As to which it seems, that where the matter, omitted to be

inquired by the principal jury, is such as goes to the very point of
the issue, and upon which, if it be found by the jury, an attaint will
lie against them, by the party, if they have given a false verdict;
there, such matter cannot be supplied by a Writ of inquiry, because
thereby the plaintiff may lose his action of attaint, which will not lie
upon an inquest of office. Tidd's Pract.
Thus where, in detinue, the jury omitted to assess the value of the

goods, the court refused to supply the omission by a Writ of inquiry.
And so where the jury who try the issue in Reftlevin, (see that title,)
omit to inquire of tire rent in arrear, and value of the cattle pursuant
to the statute 17 C. 2. c. 7. no Writ of inquiry can be afterwards
awarded, to supply the omission; for, by the words of the statute,
these matters are to be inquired of by the same jury who try the
issue. Tidd's Pract. and the authorities there cited.
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But where the matter, omitted to be inquired by the principal jury,
doth not go to the point in issue, or necessary consequence thereof,
but is merely collateral, as the four usual inquiries on a quare im-

fledit; there, such matter may be supplied by a Writ of inquiry,
without any damage to the party; because, if the same had been in

quired of by the principal jury, it would have been, as to those par
ticulars, no more than an inquest of office, upon which an attaint will
not lie. Carth. 362.
Thus, where the parties being at issue in asswnpsit, a demurrer

was joined upon the evidence, and the jury discharged, without as
sessing the damages; and afterwards judgment was given for the

plaintiff, and a Writ of inquiry of damages awarded; the court held,
that though the same jury might have assessed the damages condi
tionally, yet it may be as well done by a Writ of inquiry of damages,
when the demurrer is determined; and the most usual course is, when
there is a demurrer upon evidence, to discharge the jury, without
further inquiry. Cro. Car. 143.

So, in trespass or replevin, against overseers of the poor, acting
�bi'rtute officii, if the plaintiff be nonsuit, or have a verdict against him,
and the jury are discharged, without inquiring of the treble damages,
pursuant to the stat. 43 Eliz. c. 2. � 19. the defect may be supplied
by a Writ of inquiry; because such inquiry is no more than an

inquest of office. In such case, as a ground for awarding a Writ of

inquiry, it is necessary to enter a suggestion upon the roll, that the
defendants wrere overseers of the poor; and that the action was

brought against them, for something done by virtue Of their office.
Tidd's Pract.
The Writ of inquiry may be executed, on due notice, before the

sheriff or his deputy; or, by leave of the court, under special circum
stances, before the chief justice, or a judge of assize, as an assistant
to the sheriff. And where the Writ of inquiry is executed before the
chief justice, or a judge of assize, it is usual to move the court, for
the sheriff to return a good jury. But unless some matter of law is

likely to arise in the course of the inquiry, the court will not give
leave to have it executed before a judge, merely on account of the

importance of the facts. Tidd's Pract.
The notice of inquiry should be in writing; and if the defendant

have appeared, and his attorney be known, it should be delivered to

such attorney: But if the defendant have not appeared, or his attorney
be unknown, the notice should be delivered to the defendant himself,
or left at his last place of abode. If the venue be laid in London or

Middlesex, and the defendant live within forty computed miles from
London, there must be eight days' notice of inquiry, exclusive of the

day it is given; which notice is also sufficient in country causes:

for the stat. 14 Geo. 2. c. 17. � 4. which requires ten days' notice of
trial at the assizes, does not extend to notices of inquiry. But where
the venue is laid in London or Middlesex, and the defendant lives
above forty computed miles from London, there must be fourteen
days' notice of inquiry. And Sunday is to be accounted a day in these
notices, unless it be the day on which the notice is given. Short
notice of inquiry is tire same as short notice of trial: and where a

term's notice of trial is required, there must, at the same distance of
time, be the like notices of inquiry. Tidd's Pract. See title Trial.
Where the inquiry is to be executed before the chief justice, or a
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judge of assize, the notice should be given for the sittings, or assizes,
generally: but otherwise the notice should express the particular
time and place of executing it. A Writ of inquiry may be executed,
in point of time, on the day it is returnable, but not on a Sunday; and
where the notice was to execute it by ten o'clock, the court set it
aside for uncertainty. The usual way is to give notice that the inquiry
will be executed, between two certain hours; as between ten and
twelve o'clock in the forenoon, or between four and six in the after
noon, of a particular day, on or before the return of the Writ. On a

notice of inquiry so given, the party is not tied down to the precise
time fixed by the notice; for the sheriff may have prior business,
which may last beyond it. Tidd's Tract.
With regard to the place of executing an inquiry, it must be exe

cuted within the county where the action is laid, and the notice should
be given accordingly. Notice of inquiry may be continued or counter

manded, in like manner as notice of trial. Tidd's Pract.
In London or Middlesex, the Writ must be left at the sheriff's

office the day before the time appointed for its execution. And if
either party propose to attend by , counsel, he should give notice
thereof to his adversary, or he will not be allowed for it in costs.

The execution of the Writ may be adjourned by the sheriff, after it
is entered upon. And if the plaintiff do not proceed to execute the
inquiry according to notice, or countermand in time, the defendant,
on an affidavit of attendance and necessary expences, shall have his
costs, to be taxed by the master. Tidd's Pract.

Letting judgment go by default is an admission of the cause of ac
tion: and therefore, where the action is founded on a contract, the
defendant cannot give in evidence on a Writ of inquiry, that it was
fraudulent. So, in an action on a promissory note or bill of exchange,
the note or bill need not be proved, though it must be produced be
fore the jury, in order to see whether any money appears to have
been paid upon it. And where an action was brought on a policy of
assurance, on a foreign ship, wherein there was a stipulation, that the
policy should be deemed sufficient proof of interest; the plaintiff, on
the Writ of inquiry, was only bound to prove the defendant's sub

scription to the policy, without giving any evidence of interest.
Tidd's Pract.
On the return of the inquiry, the plaintiff should giye a rule for

judgment, with the clerk of the rules, which expires in four days
And, in the meantime, the defendant may move to set aside the in
quisition, for want of due notice; or on account of an objection to the
jury, or mode of returning them, as that some of the jury were

debtors, taken out of prison for the purpose of attending, or that they
were returned by the plaintiff's attorney; or for excessive damages.
The plaintiff, in like manner, may move to set aside the inquisi

tion, when it is obvious the damages are too small; except in vindic
tive, hard, or trifling actions. On the expiration of the rule lor judg
ment, the sheriff, being called upon for his return, will deliver it,
with the inquisition, to the plaintiff's attorney; who gets the inquisi
tion stamped, and taxes his costs thereon with the master. Tidd's
Pract.
The want of a Writ of inquiry is aided by. the statute of jeofails.

And where a Writ of inquiry had been many years executed, and
costs taxed upon it, but no final judgment entered up; there being
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occasion to prove the debt in chancery, and the Writ of inquiry being
lost, a rule was made for a new Writ of inquiry and inquisition, ac
cording to the sheriff's notes, and that the master should indorse the
costs, which by the commitment -book appeared to have been taxed.
Tidd's Tract, and the authorities there cited.
Writ of Rebellion, A Writ out of chancery, or exchequer,

against a person in contempt, for not appearing in those courts, Wc.
See title Commission ofRebellion.

WRIT of RIGHT.

Breve de Recto.J The great and final remedy for him that is

injured by Ouster, or privation of his freehold. See Recto; Right.
By the several possessory remedies given by our law, (see titles

Entry, Assize,) the Right of possession may be restored to him that
is unjustly deprived thereof. But the Right of Possession (though it
carries with it a strong presumption) is not always conclusive evidence
of the Right of property, which may still subsist in another man: For
as one man may have the possession, and another the right of posses-,
sion, which is recovered by Possessory Actions; so one man may have
the right of possession, and thus not be liable to eviction by any pos
sessory action, and another may have the right of property, which can

not be otherwise asserted than by the great and final remedy of a

Writ of Right, or such correspondent Writs as are in the nature of a
Writ of Right. 3 Comm. c. 10. See Title.
This happens principally in four caes: 1. Upon discontinuance by

the alienation of tenant in tail, whereby he, who had the right of pos
session, hath transferred it to the alienee; and therefore his issue, or
those in remainder or reversion, shall not be allowed to recover by
virtue of that possession, which the tenant hath so voluntarily trans

ferred. 2, 3. In case of judgment given against either party, whether
by his own default, or upon trial of the merits, in any possessory ac

tion: for such judgment, if obtained by him who hath not the true

ownership, is held to be a species of deforcement; which however
binds the right of possession, and suffers it not to be ever again
disputed, unless the right of property is also proved. 4. In case the
demandant, who claims the right, is barred from these possessory
actions by length of time and the statute of limitations. See title
Limitation of Actions. In these four cases the lawr applies the remedial
instrument of either the Writ of Right itself, or such other Writs as

are said to be of the same nature.
1 . And first, upon an alienation by tenant in tail, whereby the estate-

tail is discontinued, and the remainder or reversion is, by failure of
the particular estate, displaced, and turned into a mere right, the
remedy is by action of Formedon, {secundum formam doni,) which is
in the nature of a Writ of Right, and is the highest action that tenant
in tail can have. See this Dictionary, title Formedon.

2. In the second case; if the owners of a particular estate, as for
life, in dower, by the curtesy, or in fee-tail, are barred of the right of
possession by a recovery had against them, through their default or
non-appearance in a possessory action, they were absolutely without
any remedy at the common iaw, as a Writ of Right does not lie for

any but such as claim to be tenants of the fee-simple. Therefore the
stat. Westm. 2. 13 Edw. 1. c. 4. gives a new Writ for such persons,
after their lands have been so recovered against them by default,
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called a Quod ei deforceat; which, though not strictly aWrit ofRight,
so far partakes of the nature of one, as that it will restore the right
to him who has been thus unwarily deforced by his own default.
F. JV. B. 155�But in case the recovery were not had by his own

default, but upon defence in the inferior possessory action, this still
remains final with regard to these particular estates, as at the com

mon law: And hence it is, that a common recovery (on a Writ of
entry in the post) had, not by default of the tenant himself, but (after
his defence made and voucher of a third person to warranty) by de
fault of such vouchee, is now the usual bar to cut off an estate-tail.
See this Dictionary, title Recovery.

3, 4. Thirdly, in case the right of possession be barred by a re

covery upon the merits in a possessory action, or lastly, by the statute
of limitations, a claimant in fee-simple may have a mere Writ of
Right; which is in its nature the highest Writ in the law, and lieth
only of an estate in fee-simple, and not for him who hath a less estate.
F. JV. B. I. This Writ lies concurrently with all other real actions,
in which an estate of fee-simple may be recovered; and it also lies
after them, being as it were an appeal to the mere right, when judg
ment hath been had as to the possession in an inferior possessory
action. F. JV. B. 155. But though a Writ of Right may be brought,
where the demandant is entitled to the possession, yet it rarely is
advisable to be brought in such cases; as a more expeditious and easy
remedy is had, without meddling with the property, by proving the
demandant's own, or his ancestor's possession, and their illegal ouster,
is one of the possessory actions. But, in case the right of possession
be lost by length of time, or by judgment against the true owner in
one of these inferior suits, there is no other choice; this is then the

only remedy that can be had; and it is of so forcible a nature, that it
overcomes all obstacles, and clears all objections, that may have
arisen to cloud and obscure the title. And, after issue once joined in
a Writ of Right, the judgment is absolutely final; so that a recovery
had in this action may be pleaded in bar of any other claim or de
mand. F. JV. B. 6. 1 Inst. 158.
The pure, proper, or mere Writ ofRight, lies only, we have seen,

to recover lands in fee-simple, unjustly withheld from the true pro
prietor. But there are also some other Writs which are said to be in
the nature of a Writ of Right, because their process and proceed
ings do mostly (though not entirely) agree with the Writ of Right;
but in some of them the fee-simple is not demanded; and in others
not land, but some incorporeal hereditament. Nor is the mere Writ
of Right alone, or always, applicable to every case of a claim of lands
in fee simple: for if the lord's tenant in fee-simple dies without heir,
whereby an escheat accrues, the lord shall have a Writ of escheat,
which is in the nature of a Writ of Right. Booth 135: F. JV. B. 9.
And if one of two or more coparceners deforces the other, by usurp
ing the sole possession, the party aggrieved shall have a Writ of
Right, de rationabili parte: which may be grounded on the seisin of
the ancestor at any time during his life; whereas, in a nuper obiit,
(which is a possessory remedy,) he must be seised at the time of his
death. F. JV. B. 9.
The general Writ of Right ought to be first brought in the court-

baron of the lord of whom the lands are holden; and then it is open, or
patent: But if he holds no court, or hath waiwd his Right, remisit



464 WRONG-,

Curiam suam, it may be brought in the King's courts by Writ
of Precipe originally; and then it is a Writ of Right Close, being
directed to the sheriff and not to the lord. F. JV. B. 2.: Finch L.
313: Booth 91. Also, when one of the King's immediate tenants
in capite is deforced, his Writ of Right is called a Writ of Pre
cipe in capite; (the improper use of which, as well as of the former
Precipe quia Dominus remisit Curiam, so as to oust the lord of
his jurisdiction, is restrained by Magna Carta, c. 24.) and, being
directed to the sheriff and originally returnable in the King's court,
is also a Writ of Right Close. F. JV. B. 5. There is likewise a little
Writ of Right Close, secundum consuetudinem manerii, which lies for
the King's tenants in antient demesne, and others of a similar nature,
to try the Right of their lands and tenements in the court of the lord

exclusively. But the -Writ of Right Patent itself may also at any
time be removed into the county court by writ of Toll, and from
thence into the King's courts by Writ of Pone or Becordaria facias,
at the suggestion of either party that there is a delay or defect of jus
tice. 3 Comm. c. 10.
In the progress of this action, the demandant must allege some

seisin of the lands and tenements in himself, or else in some person
under whom he claims, and then derive the Right from the person
so seised to himself; to which the tenant may answer by denying the
demandant's Right, and averring that he has more Right to hold
the lands than the demandant has to demand them: and, this Right
of the tenant being shewn, it then puts the demandant upon the proof
of his title: in which, if he fails, or if the tenant hath shewn a better,
the demandant and his heirs are perpetually barred of their claim;
but if he can make it appear that his Right is superior to the tenant's,
he shall recover the land against the tenant and his heirs for ever.
But even this Writ of Right, however superior to any other, cannot
be sued out at any distance of time. For by the antient law no seisin
could be alleged by the demandant, but from the time of Hen. I.�

By the statute of Merton 20 Hen. 3. c. 8. from the time of Hen. II.;
by the statute of Westm. 1. 3 Fdw. 1. c. 39. from the time of Ric. I.;
and now, by statute 32 Hen. 8. c. 2. seisin in a Writ of Right shall be
within 60 years. So that the possession of lands in fee-simple unin
terruptedly for threescore years, is at present a sufficient title against
all the world; and cannot be impeached by any dormant claim what
soever. 3 Comm.c. 10. See titles limitations ofActions II. 1.; Posses
sion; Title.
Writ of Right of Advowson, See this Diet, titles Advowson

III.; Quare Jmpedit.
Writ of Right of Dower, See title Dower.
Writ of Right of Ward, See title Guardian.
Writ of Right sur Disc; aimer, See titles Cessavit; Disclaimer .

WRITER OF TALLIES, Scriptor Talliurum.~] An officer in the
Exchequer, being clerk to the auditor of the receipt, who wrote upon
the �� 'allies the whole letters of the letter's bills. Cowell. See title
Exchequer.
Writer to the Signet; See Signet.
WRITING, Scripcumi] A simple writing or declaration, not in the

manner of a deed, made to a certain person, ifc. shall be good in law.
Hob. 312. See title Agreement.
WRONG, Injuria.] Any damage or injury, contrary to right. Co.

Lit. See Tort.
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WRONGLANDS, Seem to be ill-grown trees that will never
prove timber; such as wrong the ground they grow in. Kitch. 169.
WRONGOUS IMPRISONMENT, The Scotch term for false

imprisonment: See the act 1701, c. 6; and this Diet, titles Imprison
merit} Habeus Corpus.
WUDEHETH, From the Sax. Wude, i. e. Sylva.] A felling of

wood. Leg. Hen. 1 . c. 37.

WYDRAUGHT, A water-passage, gutter, or watering-place;often mentioned in old leases of houses, in the covenants for re
pairs, isfc.

WYKE, WYKA. Et totam Wykam cum hominibus, &c. Mon.
Ang. II. See Wic and Wica.
WYTE, Poena, Mulcta Saxones duo mulctarum genera statuere,

i. e. Weram isf Wytam. See Wite.

A.ANTUS, Is used for Sanctus. See Sfielm.
XENIA, Dicuntur munuscula, qua d provincialibus rectoribus pro*

vinciariim efferebantur: Vox est in privi/egiorum chartis non insueta;
ubi quietus esse a Xeniis immunes notat ab hujusmodi muneribus uliis-
que donis, regi velregine firtestandis, quando ifisi fierfiradia firivilegia-
torum transierint. Chart. Dom. Semplingham.�Concedo ut omnia mo-

nasteria isf ecclesia regni mei a fiublicis vectigatibus, ofieribus isf oneri-
bus absobvantur. Wee munuscula prabeant regi vel principibus, nisi
voluntaria. Spelm. Gloss. Nulla autem persona, fiarva vel magna, ab
hominibus isf terra Radingensis monasterii exigat non equitationem
sive exfieditionem, non summagia, non vectigalia, non navigia, non

opera, non tributa, non Zenia, isfc. Mem. Scacc. Anno 20 Edw, 3.
XENODOCHIUM, is interpreted an Imij allowed by public li

cence for the entertainment of strangers and other guests: Also an

hospital. Vocab. utriusque Juris.

XEROPHAGIA, A kind of Christian fast: the eating of dry meat.
Litt. Diet.

XER

Vol. VI. 3 N
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Y.
YEAR.

"Ya and NAY,�Quod homines de Rippon sint crcdendi per suum

Ya, isf per suum Nay in omnibus guerelis, &c. Charta Athelstan. Reg.
Mon. Angl. i. 173.

YARD, A measure, three feet in length; by which cloth, linen,
isfc. are measured: It was said to be ordained by King Henry L, from
the length of his own arm. Baker's Chron. See title Measures.

YARDLAND, Virgata Terra.] A quantity of land, different ac

cording to the place or country; as at Wimbleton in Surrey, it is but
fifteen acres, in other counties it is twenty, in some twenty-four, and
in others thirty and forty acres. Bract, lib. 2. c. 10.

YARN. No person shall buy Yarn or woo], but he that makes cloth
of it: And none may transport Yarn beyond the sea, stat. 33 H. 8. c.

16. See title Wool.
YAUGH, A Yatcht, or little bark, also a fly-boat, pinnace, isfc. In

Latin called Celox a celeritudine, from its swiftness. Lit. Diet.
YEONOMOUS, Oeconomus; an advocate, patron, or defender.

Fit. Abbat. S. Abbani.
YEAR, Annus.] The time wherein the sun goes round his com

pass through the twelve signs, viz. three hundred and sixty-five days
and about six hours. A Year is twelve months, as divided by Julius
Casar: The church has always begun the year on the first day of Jan
uary, called New-Year's day; but the civil account formerly, not till
March the 25th. It appears by antient grants and charters, that our
ancestors began the year at Christmas, which was observed here till
the time of William I. commonly called the Congueror; but afterwards
for some time the Year of our Lord was seldom mentioned in grants,
only the Year of the reign of the King. Mon. Ang.i. 62.
There being a difference in the computation of time in these king

doms, and on some parts of the continent of eleven days; and frequent
uncertainties having arisen from the different times of commencing
the Year above-mentioned, (which introduced the mode of dating
174f , for days between the first of January and twenty-fifth of March,*)
all these inconveniences were remedied by stat. 24 Geo. 2. c. 23.
which enacts, That the first clay of January next following the last
day of December 1751, shall be the first day of the year 1752. And
that the first day of January next after the first day of January 1752,
shall be the first day of the Year 1753. And so on, the first day of
January in every Year, shall be the first day of the Year. And that
after the first day of January 1752, the several days of each month
shall go on in the same order; and the feast ofEaster, and other move
able feasts thereon depending, shall be ascertained according to the
same method they then were, until the second day of September 1752-
and that the natural day next following the said second day of Sep
tember, shall be reckoned the fourteenth day of September, omitting,
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ior that time only, the eleven intermediate days. And that the several
natural days which shall succeed the said fourteenth day of September,
shall be reckoned in numerical order according to the order and suc

cession of days now used in the present calendar. All writings, isfc.
after the first of January 1752, to be dated according to the new style.
After 2d September 1752, Hilary and Michaelmas terms, and all courts
to be held on the same nominal days and times they then were. The
several years 1800, 1900, 2100, 2200, 2300, and any other hundredth
Year, (except every four hundredth Year, of which the Year 2000
shall be the first,) shall not be deemed Bissextile or Leap Year, but
common years to consist only of 36 5 days. The Years 2000, 2400,
2800, and every other four hundredth Year, from the Year 2000 inclu
sive, and all other Years, which are now esteemed Bissextile or Leap
Years, shall for the future be esteemed Bissextile or Leap Years, con
sisting of 366 days.
A calendar, and certain tables and rules for the fixing the true time

of the celebration of the feast of Easter, and the finding of the times
of the full moons on which the same depends, are annexed to this act,
which are to be prefixed to all future editions of the common prayer
book. Courts of session and exchequer in Scotland, and markets,
fairs, and marts to be held upon the same natural days they should
have been holden on, if this act had not been made. The natural days
and times for the opening and inclosing of commons of pasture, not
altered by this act. The natural days and times of payment of rents,
annuities, sums of money or interest, or of the delivery of goods,
commencement or expiration of leases, isfc. or of attaining the age of

twenty-one years, isfc, not altered by this act. See 25 Geo. 2. c. 30:
26 Geo. 2. cc. 9. 34.
The mode of computation, introduced into England by the above

act, is called the JVew Style, to distinguish it from the former, called
the Old Style, which still continues to prevail in many places; and the
JVew Style had been used by other nations, long previous to its adop
tion by the English.
The Old Style now prevails in Muscovy, Denmark, Holstcin,

Hamburg, Utrecht, Guelders, East Friesland, Geneva, and in all the

protestant principalities in Germany, and the cantons of Switzerland:
In this Style the date is now twelve days earlier than the new style,
owing to the circumstance of the new style having omitted the inter

calary day in the month of February in the year 1800.

New Style, is used in all the dominions subject to Great Britain;
in America, in Amsterdam, Rotterdam, Leyden, Haerlem, Middleburg,
Ghent, Brussels, Brabant, and in all the JVetherlands, except the places
before-mentioned:�Also in France, Spain, Portugal, Italy, Hungary,
Poland, and in all the popish Principalities of Germany, and cantons

of Switzerland.
Year and Day, Annus isf Dies.] A time that determines a right,

or works a prescription in many cases by law; as in case of an estray,
if the owner challenge it not within that time, it belongs to the lord;
so of a wreck, isfc. See title Estray. A Year and a Day is given to.

prosecute appeals, and for actions in a writ of right, isfc. after entry
or claim, to avoid a fine. A person wounded must die within a Year and

Day, in order to make the offender guilty of murder, isfc. 3 Inst. 53:
6 Rep. 107. See titles Appeal of Death; Claim; Entry; Fine; Homi
cide; Wreck; and other titles.
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Year, Day, and Waste, Annus, Dies, isf Vastum.'] A part of the

King's prerogative, whereby he hath the profits of lands and tene

ments for a Year and a Day of those that are attainted of petit treason
or felony, whosoever is lord of the manor whereto the lands or tene

ments do belong; and [or] the King may cause Waste to be made on

the tenements, by destroying the houses, ploughing up the meadows
and pastures, rooting up the woods, isfc. except the lord of the fee

agree with him for the redemption of such Waste; afterwards restor

ing it to the lord of the fee. Staundf. Prarog. 44. See further titles

Attainder; Escheat; Forfeiture II. 1.; Tenures.
"We will not hold the lands of them that be convict of felony but

one Year and one Day, and then those lands shall be delivered to the

lords of the fee." Mag. Carta, 9 Hen. 3. c. 22.
This appears by Glanvill to be due to the King by his antient pre

rogative. 2 Inst. 36, cites Glanvill 7. cajt. 17. fol. 59.
This chapter of Magna Carta doth express that which doth belong

to the King, viz. the Year and the Day, and omits the Waste, as not

belonging to him; and this is explained by our antient books with an

uniform consent. 2 Inst. 36, cites Bracton, lib. 3. fol. \29,isf 137; and
Britton, c. 5. fol. 14; and Fleta, I. 1. c. 28; and Mirror, c. 5. � 2. The

Mirror, speaking of this chapter saith, Le point des tcrres aux felons
tcner per un an, est de susie, car per la ou le roxj ne duist aver que le

gast de droit, ou Pan in nosme de fine pur salver le fief de I'estripment
preignont les ministers le roy ambideux. Upon all which it appears,
that the King originally was to have no benefit in this case upon the
attainder of felony, where the free land was holden of a subject, but
only in detestation of -the crime; ut pcena ad paucos metus ad omnes

perveniat; to prostrate the houses, to extirpate the gardens, to eradi
cate his wood, and to plough up the meadows of the felon: For saving
whereof, and pro bono publico, the lords, of whom the lands were

holden, were contented to yield the lands to the King for a Year and
a Day; and therefore not only the Waste was justly omitted out of
this chapter of Magna Carta, but thereby it is enacted, that after the
Year and Day the land shall be rendered to the lord of the fee, after
which no waste can be done. 2 Inst. 37. Serjeant Hawkins says, it
seems agreed, that by the common law, upon an attainder of felony,
the King had a right utterly to waste the lands holden of any but him
self, whereof the person attainted was seised of an estate of inheritance,
cither in his own or in his wife's right. And it is said by some, that the
King hath both this right, and also a right to hold such lands for a

Year and a Day. But it is holden by others, that the right to hold over

the lands for a Year and a Day was given to the King in lieu of the
Waste, and it seems implied in Magna Carta, cap. 22. which saying,
that the King shall not hold over the lands of those convicted of felo
ny but for one Year and a Day, and making no mention of the waste,
it seems plainly to intimate, that at the time of the making that statute,
the King was thought to have no other right but onlv to the Year and
Day. 2 Hawk. P. C. c. 49. � 8. See Forfeiture II. 1.'
And where the treatise of Prcerogativa Pegis, made in 17 Edw. 2,

says, E' postquam P/ominus Bex habuerit annum, diem, et vastum,
tunc reddatur tenementum illud capitali domino fcodi illius, nisi prius
faciat sinem pro anno, die, Sc vasto; this is so to be expounded, that
forasmuch as it appears in the said old books, that the officers and
ministers did demand both for the waste and for Year and Day, that
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-ame in lieu thereof, therefore this treatise named both, not that both
were due, but that a reasonable fine might be paid for all that which
the King might lawfully claim. But if this act of 17 Ed. 2. be against
this branch of Magna Carta, then it is repealed by the act of 42 Ed.
2. c. 1. 2 Inst. 37: 2 Hawk. P. C. cap.. 49. � 8.

Hereby (says Coke) it appears how necessary the reading antient
authors is for understanding of antient statutes. And out of these old
books you may observe, that when any thing is given to the King in
lieu or satisfaction of any antient right of his crown, when once he is
in possession of the new recompence, and the same in charge, his
officers and ministers will, many times, demand the old also, which
may turn to great prejudice, if it be not duly and discreetly prevented.
2 Inst. 37.
If there be lord, mesne, and tenant, and the mesne is attainted of

felony, the lord paramount shall have the mesnalty, presently; for this
prerogative belonging to the King, extends only to the land, which
might be wasted, in lieu whereof the Year and Day was granted. 2

Inst. 37. And this is to be understood when a tenant in fee-simple is
attainted; for when tenant in tail, or tenant for life, is attainted, there
the King shall have the profits of the lands during the life of tenant
in tail, or of the tenant for life. 2 Inst. 37.

That be convict.] Here convict, in a large sense, is taken for at-
tincti: For the nature and true sense of both these words, see the first

part of the Institutes; and likewise for this word felony there. 2 Inst.

37; and see this Diet, title Attainder.

Offelony.] Must be understood of all manner of felonies punished by
death, and not of petit larceny, which notwithstanding is felony. 2

Inst. 38. If lord apd tenant are, and the tenant is attainted of felony,
and the King has Annum, Diem, & Vastum, yet if the lord enters with
out due process, and the writ sued to the escheator, the land shall be

re-seised, and he shall answer for the mesne issues and profits. Br.
Ke-Seiser, pi. 36, cites Ed. 2. and Eilz. Traverse, 48.
Tenant by copy of court-roll, by the verge in antient demesne com

mitted felony, and was attainted of it, and Annum, Diem, & Vastum
was awarded for the King; and the reason seems to be, inasmuch as

frank-tenants in antient demesne have no other evidence but copies
of court-rolls; for otherwise it seems to be of a mere copyholder out of
ancient demesne for other frank-tenement. Br. Tenant per Copie, &c.
cites 3 Ed. 3. See titles Copyhold; Forfeiture.
A man was outlawed of felony, and aliened his land to J. jY., on

which scire facias issued against him, who came and would have tra
versed the felony; and the court doubted if he might traverse it, by
reason that he is a stranger to the record; butter Pigot, by 7 Ed. 4.
c. 2, he cannot traverse it in case of felony being a stranger to the re

cord; contra in case of trespass; on which it was prayed for the King,
that Year, Day, and waste be adjudged for the King immediately, and
so it was immediately from that day till a Year and a Day next after:
quod nota. Quare, If the King may take the Year and the Day at what
time he pleases? it seems he cannot. Br. Corone, pi. 205, cites 49
Ass. 2. See title Ine/uest of Office.
The King shall have the first Year and Day and waste of the land

of him who is attainted of felony, which comes after the attainder,
and whosoever takes the profits this Year shall answer the profits to
the King; per Fitzherbezt. But it seems that this is to be understood
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after office found, or that the inquest which attaints him finds also
what lands he had at the time of the felony committed, or after. And
in the case above, of 49 Ass. 2. the outlawry of felony was 18 Ed. 3.

and writ issued to the coroners to inquire of his goods, lands, and
tenements, 48 Ed. 3; which returned that he had land, and aliened to
J. A", after the outlawry; and upon this Scire facias issued against J.
JV., who came and would have traversed the felony; and the Year and
Day was awarded to the King with the waste. And so it seems that
the King cannot take it, unless after office, which was thirty years
after, as there. But Quare, if, upon the office found, he who receives
the profits the first Year after the felony shall not be charged? It
seems he shall, fier Fitch, above. Quare, the experience thereof in
B. R.? Br. Corone,fil. 207, cites F. JV. B.fol. 144. See title Inquest
of Office.
Year-Books. Reports, in a regular series, from the reign of king

Edw. II., inclusive, to the time of Hen. VIII. which were taken by
the prothonotaries, or chief scribes of the court, at the expence of the

crown, and published annually; whence they are known under the de
nomination of the Year-Books. See title Law-Books.

Years, Estatesfor; See title Lease.

YEMAN, or YEOMAN, or YOMAN, A derivative of the Saxon,
Geman,\. e. Communis. These Camden in his Britannia placeth next

in order to gentlemen, calling them Ingenuos; whose opinion the sta

tute affirms, anno 6 Ric. 2. c. 4. and 20 Ric. 2. c. 2. Sir Thomas Smith,
in his Refiubl. Anglorum, l. I.e. 23, calls him a Yeoman, whom our

law calls legalem hominem, which (says he) is in the English a free-
born man, that may dispend of his own free-land in yearly revenues

to the sum of forty shillings sterling. Verstegan, in his Restitution of
decayed Intelligence, c. 10, writes, that Gemen among the antient Teu
tonics, and Gemein among the modern, signifies as much as Common,
and the letter g being turned into y, is written Yemen, which also sig
nifies a Commoner. See title Precedence.
Yeoman also signifies an officer in the King's house, in the middle

place between the serjeant and the groom; as Yeoman of the chandry,
Yeoman of the scullery, Stat. Antiq. 33 H. 8. c. 13. Yeoman of the
crown, Stat. Antiq. 3 E. 4, 5. The word Youngmen is used for Yeo
men, in the stat. 33 Hen. 8. c. 10. Cowell.
YEOMANRY, see Volunteers.

YEME, An antient corruption of Hieme, winter. Cowell.
YEVEN, or YEOVEN, Given: Dated. Cowell.

YEW, Said to be derived from the Greek �Via, to hurt, probably be
cause, before the invention of guns, our ancestors made bows with
this wood, with which they annoyed their enemies; and therefore they
took care to plant the trees in the church-yards, where they might be
often seen, and preserved by the people. Minsheu.
YIELDING and PAYING, Reddendo isf Solvendo.~] Comes from

the Sax. Geldan isf Gildan; and in Domesday, Gildare is frequently
used for Solvere, Reddere, the Saxon G. being often turned into Y.
See title Deed.

YINGMAN, Mentioned in the laws of king Hen. 1. c. 15. Spelman
thinks this may be a mistake for Inglishman, or, as we now say, En
glishman: But perhaps the Yingmen were rather Youngmen, printed
for Yeoman and Yemen, in stat. 33 H. 8. c. 10.

YOKELET, Sax. Jocelet.'] A little farm, isfc. in some parts of
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Zfat
' S� Called fr�m its ^l1"""?? but a Yoke of oxen t0 til1 s<t*-

YORK, Custom of. See title Executor V. 9.
i ork-Buildings Company, A corporation or company erected bystatute for raising Thames water in York-Buildings: This company

having bought the forfeited estates in Scotland on the rebellion, anno
1 Geo. 1 . to enable them to make good their engagements to the
government, they were empowered by statute to dispose of rent-
charges, to grant-annuities, isfc.
YPSIVREMETA, In Latin Altitonans, signifies God, the thun-

derer.
YVERNAGIUM; See Hybernagium.
YULE. In the north of England, the country people call the feast

of the nativity of our Lord by the name of Yufe, which is the proper
Scotch word for Christmas; and the sports used at Christmas, here
called Christmas Gambols, in Scotland they term Yule Games. The
statute 1 Geo. 1. c. 8. was made for the repeal of a repealing act, pass
ed in the parliament of Scotland, intitled " An act for discharging the
uI e Vacance." See Gule.
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z.
ZAB

ZiABOLUS, i. e. Diabolus, as used in many old writers, viz. Edgar.
in Leg. Monach. Hydens. c. 4: Orderic. Vitalis 460, &c.
ZABULUM, Latin, Sabulum.] Gross sand or gravel. Cowell.

ZALA, i. e. Incendium; from whence we derive the English word
Zeal.
ZANT-KILLOW, A measure containing six English bushels.
ZATOVIN, Sattin, or fine Silk. Mon. Ang. iii. 177.

ZEALOT, Zelotes.~] Is for tne most part taken in fiejorem sensum,
so that we term one that is a separatist or Schismatic from the church
of England, a Zealot or Fanatic.
ZENIA; See Xenia.

ZETA, A room kept warm like a stove; a withdrawing chamber
with pipes conveyed along in the walls, to receive from below either
the cool air in the summer, or the heat of fire, isfc. in winter: It is
called by our English historians a dining-room, or parlour. Osborn
vita S. El/ihegi afiud Wharton: Mon. ii. 127.

ZODIACK, Zodiacus ] An imaginary circle in the heavens, con
taining the twelve signs through which the sun passes every year.
Litt.
ZUCHE, Zucheus, Stirfis siccus isf aridus.~\ A withered or dry

stock of a tree.�See Placit. Forest, in Com. JVott. de Anno 8 H. 3.
where it seems a writ of Ad quod damnum issued, on granting of
Zuches or dead wood in a forest, isfc. Sfielm.
ZYGOSTATES, Librifiensf\ The clerk of the markets, to see to

weights. Sfielm.
ZYTHUM, A drink made of corn, used by the old Gauls; so

called from the seething or boiling it, whence cyder had its name.

Sfielm.

the end.


