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THE RECALL OF JUDICIAL DECISIONS

The subject of the recall of judicial decisions will be considered
not from a political but from a legal standpoint.

Bioadly speaking, the recall of judicial decisions is as old as the
statute law. When we examine the British statutes from their earliest
date down to the present time, we find innumerable acts that have been

passed solely to destroy or recall the effect of the decisions of the
courts of that country. Examine the reports of decisions of any of the
states of the Union, examine the reports of decisions of the Supreme
Court of the United States, and you will find thousands of these de
cisions destroyed by subsequent statutory enactments. You will find in
almost every state, reported cases that are worn out or shorn of their
effect by common consent, without any statute or written declaration

destroying them. Take for instance the feudal tenures that existed
under the common law, take the tenancy in socage that existed in a

great many parts of the country, take the doctrine of escheat as an

incident of tenure; in many of the states you will find this doctrine
and those tenures destroyed without any legislative act, and without

any written declaration by the people expressing their disapproval. By
common consent, these statutes and the decisions of the Courts up

holding them have fallen into innocuous desuetude, and are no longer
looked upon as law.

In the case of Matthews v. Ward, 10 Gill & John. (Md.), p. 403,
the Supreme Court of the State of Maryland held that the English
doctrine of tenures was destroyed by the Revolution, and that the

right of escheat no longer inured to the benefit of a private individual,
the lord of the fee, but that it inured to the sovereign, and to the

sovereign alone, and that while land in the state was formerly held by
a socage tenure, it now was allodial.

Thus the people by common consent struck down the feudal con
ditions, and adopted conditions more conducive to the existence of

society as it was after our Revolution. �

Go back into the early history of England and see the statutes that
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have been passed again and again to abrogate the decisions of courts.

The Magna Charta recalled certain of the privileges of the lords and

made the people of England freer and less subject to feudal burdens.
That whole system of English law which can be treated under the

head of "Mortmain statutes" contains a history of the recall of the

decisions of the courts. As fast as the Chancery courts would hold

that property could be acquired by ecclesiastical corporations by a

new mode of transfer not prohibited by law, the Parliament would
recall the decision and prohibit the acquiring of property in this new

manner; and when after this another way would be invented, which
circumvented the last statute and permitted the conveyance of the

lands, another statute would be shaped to meet it. So it continued,
until we have a long line of enactments down to the Statute 23 Henry
VIII, that again and again recalled the decision of the Chancellor and

attempted to prevent alienation in mortmain.
These statutes well illustrate the doctrine of recall used in its

broader sense, and if you turn to the statute law of any state in the

Union, you will find, again and again, instances of the recall of

judicial decisions. Without enumerating them let the reader of this
article take up any number of one of the volumes of any of the state

reports, and he will find cases that are no longer law, by reason of
the fact that the legislature has passed a statute relieving the people
from the decision of the court. In fact a great deal, if not all of the
remedial legislation of the several states of the Union is passed for
the purpose of abrogating or altering some doctrine held to by the
courts. The harsh rule of contributory negligence as defined again
and again by the courts is in certain circumstances relieved against
by the Federal statute known as the "Employers' Liability Act."
The doctrine of "fellow servant" and the rule of "assumed risk" or

"a release being an absolute defense to a cause of action" has under
certain circumstances and as to the certain persons been destroyed by
this act; and all that great volume of law that refers to the liability
of the master as against the servant is, in the cases enumerated in this
act, recalled and destroyed. This act establishes for the future a

''new liability, and all of the authorities pertaining to the doctrine of
fellow servant, the doctrine of contributory negligence, the rule of
assumed risk, and the rule as to the release being a defence to the
cause of action, are destroyed, and as to the persons named in the
statute these authorities are no longer law. They have been recalled
by the Congress of the United States.

If you examine the reports of the several states on questions of
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procedure, on the right of appeal, you will find many of the decisions
nullified by subsequent statutes�statutes passed to relieve against
hardships that had resulted from the construction placed upon them
by the courts.

I remember a case in the State of Maryland where between the
verdict and the judgment the defeated plaintiff died. After the ad
ministrator had been appointed, he was made party plaintiff. The
judgment was entered on the verdict against him, and the case carried
up to the Court of Appeals of that State. A motion was made to dis
miss the appeal on the ground that although statutes had been passed
in that State permitting appeals in the case of death of the party
desiring to appeal, still those statutes gave no right to appeal where
the death occurred between verdict and judgment. On the hearing
of this motion, the court, construing these statutes, sustained the con

tention and dismissed the case. Within a few days thereafter, the
Maryland Legislature, being then in session, passed a law annulling
this decision and permitting an appeal although the person desiring
to appeal died between verdict and judgment. If counsel had been
more alert, they could have had the law include their case, and had the
court hear their appeal on its merits.

It might be suggested that we are not here dealing with the recall
of judicial decisions within the meaning attempted to be given it at the
present time, or within its political meaning ; and, therefore, instead of
considering the recall of judicial decisions in its broader sense, I will
now take up and consider it as applied to past decisions, and will

attempt to show from a legal standpoint that it has been in existence
for a great many years. It must be remembered that under the

English common law system there came a time when the legislative
and the judicial system became one, and the highest court in England
was and is today made up of a legislative body, as in a great many of
the states the Senate was for a number of years the highest court
So in England for a long number of years, the House of Lords has
been the highest judicial tribunal. It was customary, however, in con

sidering judicial questions in the House of Lords for the judges and

lawyers of the body to sit in judgment on appeals, and the laymen had

little, if anything to do with any of the cases brought there for
decision. This was contrary to the systems that existed in this

country, where the Senate was considered as the highest judicial
tribunal, and an examination of the decisions in the several states

where the Senate so acted shows that all of the senators participated
in the hearings on appeal.
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While English history shows that the Commoners often resented
the encroachment of the courts upon their rights, there is at least one

instance of the House of Lords interferring with affairs and admin

istering a rebuke to the courts. As I read the reports, the great case
of Reeve v. Long, i Salk., 227, was reversed by the House of Lords

against the opinion of all the judges of that body and against the

opinion of the judges of the Court of Common Pleas and Court of

Kings Bench, and in order to make certain that reversal, there was

passed the Statute of 10 and 11 William III, Chap. 16, extending that
decision to deeds and settlements as well as to wills.

Coming to our own country, we find acts of the state legislature
settling titles where the decisions of a court cannot settle them, and
we find the courts holding these statutes vadid and constitutional. It
is just as well a settled principle of our common law as it was of the
common law of England, that there can be grants by acts of the

legislature, and in making these, the legislature is not confined to

property belonging to the State, but can, if it so desire, make grants
of private property; and this has often been done in order to nullify
the decisions of courts. It is not a taking of private property of one

person and giving it to another, but the transfer of land by the

authority of the legislature in cases which are beyond the reach of
the courts or the ordinary course of law. In other words, whenever
an estate has become so tangled by deeds and limitations and uses

and trusts, that a court cannot by its decision untangle it, as for in
stance when a court declares that it cannot decree a sale of the in
terests by reason of outstanding titles, resort has been had to the

legislature; and these acts have been held valid.

The case of Croxall v. Sheperd, 5 Wall., 583, was a case of
this kind. In that case the court said private acts of Parliament
are one of the modes of acquiring title enumerated by Blackstone,
which are resorted to when the power of the court has become
inadequate to give the proper relief, and the exigencies of the
case require the interposition of the broader power of the legis
lature. They were very numerous immediately after the re

storation of Charles II.

The validity of statutes affecting private interests in property
has been repeatedly recognized by the Supreme Court of the United
States. The case of Stanley v. Colt, in the same volume, 5 Wallace,
at page 119, held that an act of the legislature of the State of
Connecticut, decreeing the sale of property where the court could
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not decree the sale was valid. It can hardly be said that these cases

are not in point for they show the power of the legislature to deal
with private rights where a court in its decisions would have to hold
that it could not deal with those rights.

The case of Calder, et ux., v. Bull, et ux., 3 Dal. 385, is a case

more directly in point. In that case the legislature of Connecticut,
on the second Thursday of May, 1795

passed a resolution or law, which, for the reasons assigned,
set aside a decree of the Court of Probate for Hartford,
on the twenty-first of March, 1793, which decree disap
proved of the will of Normand Morrison (the grandson)
made the twenty-first of August, 1779, and refused to record
the said will and granted a new hearing by the said Court of
Probate, with, liberty to appeal therefrom, in six months. A
new hearing was had, in virtue of this resolution, or law, before
the said Court of Probate, who, on the twenty-seventh of July,
I795� approved the said will, and ordered it to be recorded. At

August, 1795, appeal was then had to the superior court at Hart
ford, who at February term, 1796, affirmed the decree of the
Court of Probate. Appeal was had to the Supreme Court of
Errors of Connecticut who, in June, 1796, adjudged, that there
were no errors. More than 18 months elapsed from the decree
of the Court of Probate (on the first of March, 1793), and thereby
Caleb Bull and wife were barred of all right of appeal, by a

statute of Connecticut. There was no law of that state whereby
a new hearing, or trial, before the said Court of Probate might be
obtained. Calder and wife claim the premises in question, in

right of his wife, as heiress of N. Morrison, physician ; Bull and
wife claim under the will of N. Morrison, the grandson.
This act was upheld as a valid exercise of legislative authority,

although it set aside the decree of a court of competent jurisdiction
that had been passed more than two years prior to the passage of the
act. The decree settled rights under a will, and these rights would
have remained so settled if the legislature had not stepped in and
recalled the decision, and ordered a rehearing. At the rehearing the
decision was contrary to the decision recalled by the legislature, and
the title to the property was vested in some other person.

The celebrated case of Pennsylvania v. The Wheeling and Bel
mont Bridge Co., (18 How., 421), is illustrative of this point. In
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this case the original jurisdiction of the Supreme Court of the United
States was invoked by the State of Pennsylvania to enjoin the con

tinuance of a bridge over the Ohio River at Wheeling, Virginia (now
West Virginia). The bill set out that the bridge impaired the free

navigation of the Ohio River, which was a tributary of the Mississippi
River, and interferred with the commerce of the citizens of the State
of Pennsylvania, and that it was a common nuisance to the citizens
of Pennsylvania, as well as to the citizens of the United States, and
that the injury to them, the citizens of the State of Pennsylvania, was
irreparable. A temporary injunction was issued, testimony was taken
in the case, and it came on for the final hearing in the Supreme Court
of the United States�the case .on its final hearing being reported in

13 Howard, 519. The Supreme Court of the United States held the
bill in equity the proper remedy to remove the obstruction, decreed a

removal of the bridge or a reconstruction of it so as to relieve naviga
tion from the obstruction. The final decre e, entered in May, 1852,
read as follows:

It is therefore decreed and adjudged that the said suspen
sion bridge is an obstruction and nuisance, and that complainant
has a just and legal right to have the navigation of the said river
made free, either by the abatement of or the elevation of the

bridge so that it will cease to be an obstruction * * * and
that the same shall be removed by respondents or altered as

above, on or before the first day of February, 1853.
Since the rendition of this decree, and on the 31st of August,

1852, an Act of Congress has been passed as follows :

That the bridges across the Ohio River at Wheeling, in the
State of Virginia, and at Bridgeport, in the State of Ohio, abut
ting on Zane's Island, in said river, are hereby declared to be
lawful structures in their present positions and elevations, and shall
be so held and taken to be, anything in the law or laws of the
United States to the contrary notwithstanding.
The bridge, not being removed, was, after the passage of this

Act, destroyed by a flood, and thereupon the company commenced to

rebuild it according to its original plan. A new bill was filed and a

motion made before the Supreme Court of the United States, founded
upon this bill, which was filed to carry into execution the decree of the
Court rendered against the defendants at the adjourned term in May,
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1852. The object of the motion on the bill was to punish the defend
ants for contempt for not carrying into effect the decree of the

Supreme Court of the United States. The defendant responded by
setting up the Act of Congress as to any further action of the Supreme
Court in the matter. The Supreme Court held that the Act of Con

gress superseded the effect and operation of the decree previously ren

dered, although the decree had as matter of law declared the bridge
to be an obstruction to navigation, and directed its removal.

Drawing a distinction between a judgment founded on the un

lawful interference with the enjoyment of a public right and the judg
ment of a court upon the private rights of the parties, the Court held
that Congress had full power to declare that which the Court had
found to be a public nuisance, to be a lawful structure, and that the
Act of Congress was conclusive on the question. The result of the
decision of the Supreme Court of the United States was that its
former decision was destroyed, annulled and recalled by the Act of

Congress.
It will thus be seen from these precedents that in a number of

cases the legislative branch of government has destroyed and recalled
the effect of particular judgments and decrees, and it has been said,
the legislature having the power to do this, why should anyone suggest
that the recall of decisions be further extended and that there be vested
somewhere other than in the legislature, in the people themselves, the
right of recall. From a legal standpoint this question is answered

by a reference to the case of Chisholm v. State of Georgia, 2 Dal.,
419, and Hollingsworth v. Georgia, 3 Dal., 378. In the first case,

Chisholmn v. State of Georgia, supra, the Supreme Court of the United
States held that under the Constitution of the United States as adopted,
a State could be sued by a citizen of another State, and that the Su

preme Court of the United States had original jurisdiction over such

suit, and could order process to issue against a State, and in case of

its refusal to appear, could give judgment by default. This de

cision was not rendered by the Supreme Court of the United States

until after mature deliberation. The Court referred to the case as

"this great cause." Immediately upon the rendition of this decision,
the States, seeing its wide effect, entered violent protest against the
decision, but Congress could give no remedy, as this right on the part
of the citizen of another State to sue a State was a right given by the
Constitution itself.

Section 2 of Article 3 of the Federal Constitution provides :
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The judicial power shall extend to all cases in Law and

Equity, arising under this Constitution, the Laws of the United

States, and Treaties made, or which shall be made, under their
Authority ;�to all cases affecting Ambassadors, other public Min
isters and Consuls ;�to all cases of Admiralty and Maritime juris
diction;�to Controversies to which the United States shall be a

party;�to Controversies between two or more States;�between
a State and Citizens of another State;�between Citizens of dif
ferent States ;�between Citizens of the same State claiming Lands

under Grants of different States, and between a State, or the Citi
zens thereof, and foreign States, Citizens or Subjects.

In the second paragraph of this section it is provided that in all
cases affecting Ambassadors, other public Ministers and Consuls, and
those in which a State shall be a party, the Supreme Court shall have

original jurisdiction; so that under the Federal Constitution, the Su

preme Court of the United States had exclusive original jurisdiction
over the suit in question, and the legislative department could not by an

Act of Congress destroy this exclusive original jurisdiction. A resort

could not be had to the legislature to recall or destroy the effect of this
decision, but a resort was had to the sovereign body, which had sole

authority to amend or annul a provision of the Constitution of the
United States. The result was the amendment of the Federal Con
stitution as follows :

The judicial power of the United States shall not be con

strued to extend to any suit in law or equity commenced or prose
cuted against one of the United States by citizens of another
State or by citizens or subjects of any foreign state.

This amendment after passing Congress was ratified by three-
fourths of the States on the eighth day of January, 1798, and it de
stroyed, annulled, and set aside the decision of the Supreme Court of
the United States in the Chisholm case, so that the Supreme Court
had no authority to proceed in that or any other case which was on

its dockets, where a State was a party. After this amendment was

adopted, in the case of Hollingsworth et al. v. Virginia, supra, an

attempt was made to have the Supreme Court retain jurisdiction over

cases already before it. The Court, however, unanimously declared
that the amendment, being adopted, there could not be exercised by
it any jurisdiction in cases either past or future, in which a State was
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sued by the citizens of another State or by citizens or subjects of any
foreign state ; so that this amendment destroyed every case which was

on or ever had been on the docket of the Supreme Court of the United
States, wherein a State was a party. And although there might have
been a judgment against the State, after this amendment there was

no way in which such judgment could be enforced. Thus the power
that had a right to amend the Federal Constitution, amended it by
destroying the jurisdiction of the Supreme Court of the United States
in cases where a State was a party, and by this amendment every case,
whether decided or not, on the dockets of the Supreme Court of the
United States was recalled. I said that this case answered legally the
proposition that if the legislature could by its own enactments destroy
the effect of a court's decision, it was useless to have some other pro
cedure by which to recall or destroy the effect of such decision. Where
the court holds by its decision that an act of the legislature is uncon

stitutional, null and void, if a legislature would attempt to abrogate
such a decision, such an attempt would be held by the court unconsti
tutional, null and void. Thus may decisions of courts be divided into
two classes : First, the decisions which can be destroyed, avoided, and
recalled by a State legislature; and, second, decisions over which the

legislature has no control. The legislature has, acting within its con

stitutional powers, a right to destroy the effect of any decision of a

court where that decision affects or may affect the future rights of the
citizens of a State. Of course, it cannot destroy a judgment between
private parties, because that is a contract, and no State can pass any
law impairing the obligation of a contract, but it can as to all future
cases nullify the judgment, and as to cases already decided it can

give to the parties a rehearing and a right to recontest their rights in

court, and in neither instance does it impair the obligation of a

contract.

But there are a large number of cases over which the legislature
has no control, and these come under the second class of cases above
mentioned. Illustrative of this is the decision in the Chisholm case

just referred to, where the Congress of the United States by its en

actments could not deprive the Supreme Court of the United States
of its original jurisdiction, and it was therefore necessary to have some

other authority act in order to destroy and recall the decision, and this

authority was the States themselves. So when a State court in

terpreting an act passed under the police power of a State holds that
act to be unconstitutional the legislature of the State can afford no
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relief, its sovereign power being restricted by the written constitu
tion ; and, therefore, if you want to nullify, destroy, or recall a de
cision of this character you have to resort to the sovereign power or
that part of the sovereignty which has the power to amend or nullify
the State Constitution. And as in all of the States, the right to amend
the Constitution is vested in the people, if you want to get rid of a

decision of this chaarcter resort must be had to the people, not the

legislature.
Take for instance the case where "Employer's Compensatory

Acts" have been held to be null and void as unconstitutional ; take the
case where acts in relation to employment of laborers have been held
to be unconstitutional; take the case where an employer's liability act

has been held to be unconstitutional; in all of these cases, no matter

what hardships are inflicted by the decision of the court, no applica
tion to the legislature will ordinarily give a remedy, and no applica
tion to a legislature can give a remedy coequal with the right given
by the act held to be unconstitutional, because if another act were

passed creating the same liability of the employer, such act would be
held by the court to be unconstitutional. Therefore, the only power
that can annul the decision of the court, is the people, and the people
being the sovereign, should have the right to recall this decision and
to say that they desire the act held to be constitutional which was by
the courts declared unconstitutional, and thus be the law of the land,
notwithstanding the particular decision of the court. This is the

people doing nothing more than the legislature has done when acting
within the scope of its authority; this is the people doing nothing
more than they have done again and again in amending their con

stitution.

Every government, no matter what its character of government
may be, whether it be monarchy, aristocracy, or a democracy, is theo
retically suposed to be for the benefit of the people, constitutions are

supposed to be adopted for the benefit of the people, and in our gov
ernment the source of all authority is the people. The very theory
of our government is that the sovereignty is in the people, and that
the written constitutions which have been adopted are not limitations
upon the right of the people, but are limitations upon the agencies
of the people in carrying on for the people governments that have been
established by such written constitutions. Therefore, why should a

constitution destroy a right that the people desire to exist? Why
should a constitution say�if the people desire that it should not say�
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that an employer should not under certain circumstances compensate
his employee? Why should a constitution say�if the people desire
that it should not say�that a laborer shall work so many hours a day ?

Have not the people a right to amend their constitution in such
a way that it will not be necessary to have further litigation over such
amendment ? In other words, no one questions the right of the people
of a State, where a court of that State has held an act of the legis
lature to be unconstitutional, to amend their constitution so that the

legislature may after the amendment pass exactly the same act that
the court has held unconstitutional. However, when this is done, the
parties litigant have the right to litigate the question whether or not
this act comes within the particular amendment, and in this way there
are long delays, a great expense to litigants who may be poor, and

nothing gained over the direct recall except the right often given for
the benefit of some special interest, again to litigate the matters of the

right of the recovery through the courts.

The people will have their way ; they are going to rule this country
and see that laws passed are for their common welfare. The people
are sovereign, and they are going to exercise their sovereignty. The
people of this country have established the Constitution of the United

States, and the people of every one of the several States have estab
lished their own State constitutions; but the people know that they
are the sovereign, and that every agency employed by them properly
to manage and govern the United States or a particular State is merely
a trust to carry out that which is for their benefit. If these agents
do not perform their duty, the people see to it that they are not re

turned to office; if a constitution becomes such, either by time or

through the interpretation of a court, that it is no longer capable of

being instrumental in the better government of the people or in their
welfare, the people will see to it that it is amended. And instead of
amendments which merely create new litigation, raise new questions
of constitutional law, is it not common sense, is it not reasonable, to
have amendments that go direct to the heart of the matter, and amend
ments that will destroy and recall the decisions of courts without

having to await for a further decision of a court? Is there anything
revolutionary in this ? Is it not a plain, reasonable proposition ? Why
should people be going from court to legislature and legislature to

court, when they can by direct enactment have the matter settled im

mediately?
This is what I understand is the recall of judicial decisions; this
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is what I understand has been styled a new and revolutionary proceed
ing. Surely when one knows of the protracted litigation over consti
tutional questions which is conducted today in the courts of a great
many States, surely when one knows that it often depends upon the

place where a person is employed or injured, whether or not in the
one instance he is to have a right of action, or in the other, to have
the right of action, under an exactly similar law, denied him by a de
cision of a court, there can be but one conclusion, and that is, that
when an act passed under the police power of a State is held by the
courts to be unconstitutional under the State constitution, the people,
the sovereign people who have the right to amend their constitution,
should have an opportunity to vote on the question whether they desire
the act to become a law, notwithstanding such decision and adjudica
tion. They should have this right�it is hardly open to question ; and
the recall of judicial decisions, instead of revolutionary, is sane, reason

able and just.
Daniel W. Baker.
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LUTHER MARTIN AND THE TRIALS OF CHASE
AND BURR

II. The Impeachment of Burr.

(Concluded)

On the 22d of May, 1807, a little more than two years after the
acquittal of Justice Chase, the most memorable, the most dramatic

legal contest in the history of our Country, was begun at Richmond,
Virginia. Aaron Burr, lately the Vice-President of the United States,
who, while a fugitive from the justice of two states for the killing of
Alexander Hamilton, had presided over the trial of the impeachment
of Chase "with the dignity and impartiality of an angel but with the
rigor of a devil," was before the United States Circuit Court for the
District of Virginia to be tried for high treason, in levying war

against the United States, and for a misdemeanor, in preparing a

military expedition against Mexico, then a territory of the King of

Spain, with whom the United States was at peace. Even from the

viewpoint of a century afterwards, it is not difficult to understand the
national excitement and terror caused by Burr's plans and actions as

interpreted and probably magnified by his political opponents. He
himself was a man of mystery, one to be feared and dreaded, a master

in deception and intrigue, brave to recklessness, of indomitable energy.
He was practically an outcast from the East, broken in fortune and

ripe for any desperate undertaking. His movements in the West,
upon which the indictments were based, were clouded with sinister

mystery, and, to a nation hardly yet feeling the strength of the con

stitutional ties which bound its parts together, fraught with danger of
national dissolution and dismemberment. On November 27, 1806, the
President had issued his proclamation denouncing the schemes of
Burr. This traveled the country from end to end, filling the minds
of the people with consternation and creating in them the belief that
the conspiracy extended from one end of the Union to the other.

No greater tribute to Luther Martin's ability as a lawyer can be
found than that Burr, who met him for the first time at the trial of

Justice Chase, selected him as his counsel in this memorable contest.

For Burr himself was an able and astute lawyer, and a keen judge of

men; and the wisdom of his selection of Martin is evident to the
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student of the proceedings which occupied the Court for five succes

sive months. From Martin's standpoint there were many points of

similarity between the two trials. In each important questions of law

were involved which were unsettled in this country and which required
of counsel a clear and adequate knowledge of common law precedents ;

in this domain, Martin was unexcelled by any lawyer of his time.

Again, in the trial of Justice Chase, an overwhelming majority of

Senators was opposed to him in political faith ; in the Burr trial, the
defendant was compelled to accept jurors who openly avowed their

belief in his guilt, so wide-spread was the feeling against him. But,
above all, here, as in the Chase case, Martin was opposing his arch

enemy, Thomas Jefferson, whose active interest in the trial of Burr
was manifested by word and deed throughout the entire case.

The scene at the opening of the trial is memorable It was pre
sided over by John Marshall, Chief Justice of the Supreme Court of
the United States; beside him sat Cyrus Griffin, Judge of the United
States District Court of Virginia. The Chief Justice was then in his

fifty-second year and described by Parton as a tall, slender man, with
a majestic head, without one gray hair, with eyes the finest ever seen,

except Burr's, large, black and brilliant beyond description. It was

often remarkeed during the trial, that two such pairs of eyes had never

looked into one another before.
The counsel engaged were worthy of the case. On the side of

the Government was George Hay, the prosecuting attorney, an earnest

and zealous man, and a close friend of Jefferson, William Wirt, then
only thirty-five years of age, just rising into eminencee, and said to

have been specially retained by Jefferson, whose speech "Burr and
Blennerhassett" delivered in the course of the trial, has made his name

familiar to every American school boy; and Alexander McRae, Lieu
tenant-Governor of Virginia. The accused was surrounded by the
foremost lawyers of the time: Edmund Randolph, Attorney-General
and Secretary of State in the cabinet of Washington ; John Wickham,
leader of the Richmond bar; Benjamin Botts and "Jack" Baker, also
of Virginia; Charles Lee, who had been attorney-general of Mary
land and regarded as an excellent lawyer ; and Luther Martin, "who,"
according to the most recent historical writer on the subject of The
Aaron Burr Conspiracy, "in legal learning, towered head and shoulders
above those around him, the first lawyer of his time."

A study of the proceedings of this long and at times tedious trial
reveals the vast fund of knowledge of the common law relating to
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treason and conspiracy possessed by Martin; his readiness of citation
of cases, the result of a memory which was remarkable, and the
vehemence with which he contested every point. An instance of the
latter occurred when the defendant moved for a subpoena duces tecum

to be directed to President Jefferson, who had in his possession, it was
alleged, certain letters deemed material to the defense. This motion
was strongly resisted by the government. In the course of the argu
ment, Martin used the following language:

All that we want is the copies of some papers and the original
of another. This is a peculiar case, sir. The President has under
taken to prejudice my client by declaring that "of his guilt there
can be no doubt." He has assumed the knowledge of the Supreme
Being himself, and pretended to search the heart of my highly
respected friend. He has proclaimed him a traitor in the face
of that country which has rewarded him. He has let slip the

dogs of war, the hell-hounds of persecution, to hunt down my
friend. And would this President of the United States, who
has raised all the absurd clamor, pretend to keep back the papers
which are wanted for this trial, where life itself is at stake? It
is a sacred principle, that in all such cases, the accused has the

right to all the evidence which is necessary for his defense.

On June 13th, the Chief Justice, in a fearless and unanswerable

opinion, following several days of heated argument, held that the
Chief Executive had no prerogatives which absolved him from the

obligations of citizenship and decided that the subpoena might issue.

Jefferson, lashed into rage by Martin's criticism and Marshall's de

cision, wrote to his prosecutor, Hay:

The leading feature of our Constitution is the independence
of the Legislative, Executive, and Judiciary of each other; and
none are more jealous of this than the Judiciary. But would the
Executive be independent of the Judiciary if he were subject to
the commands of the latter, and to imprisonment for disobedience ;

if the smaller courts could bandy him from pillar to post, keep
him constantly trudging from North to South and East to West,
and withdraw him entirely from his executive duties?

The vital point at issue in the case, however, was the interpreta
tion of the clauses of the Constitution which declare that "Treason
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against the United States shall consist only in levying war against
them"; and "That no person shall be convicted of treason unless on

the testimony of two witnesses to the same overt act, or on confession
in open court." There was no evidence that Burr was present either
actually or constructively on Blennerhassett's island when the alleged
"act of levying war" was committed. The battle over the law and
facts involved raged through a period of ten days; of this, Martin
occupied fourteen hours in a speech of such ardor and ability that all
who heard it unite in the opinion that nothing was left unsaid which
was essential to the defense of his client. Read at this day, it leaves
the impression of redundancy; of time wasted on points of law as to

which no court would now hear argument; of unnecessary digression
into fields political. But the questions of law involved were then of
first impression in this country; it was essential to demonstate that
the common law doctrine of treason had no place under our Constitu
tion ; the style of forensic oratory was more verbose and florid than
that of today, and the active participation of the Administration in
the prosecution was a constant invitation to counsel to go outside the
record. It was followed by Marshall's opinion, the longest in his
career ; and it was virtually an instruction to the jury to acquit Aaron
Burr of the crime of treason. While this opinion did not escape con

temporary criticism, it stands, and will ever stand, as sound logic and
sound law. No lawyer can read its closing paragraphs without a thrill
of pride in his profession and in the great Chief Justice, its foremost

exemplar. The district attorney had, during his argument, assumed
a somewhat threatening attitude towards the court, insinuating that

Justice Chase had been impeached for an opinion substantially similar
to that sought by Burr's counsel. Moreover, Marshall well knew the
attitude of Jefferson towards the Judiciary. At different times, during
the argument, counsel had adverted to political considerations which

might sway the mind of a judge in deciding a case like that then be
fore the court. The quiet dignity, the invincible firmness of the
Chief Justice's treatment of this phase of the case is worth excerpting
from this celebrated opinion:

Much has been said in the course of the argument on points
on which the court feels no inclination to comment particularly,
but which may perhaps not improperly receive some notice.

That this court dares not usurp power is most true. That
this court dares not shrink from its duty is not less true. No
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man is desirous of becoming the peculiar subject of calumny. No
man, might he let the bitter cup pass from him without self-
reproach, would drain it to the bottom. But if he has no choice
in the case, if there be no alternative presented to him but a

dereliction of duty or the opprobrium of those who are denom
inated the world, he merits the contempt as well as the indigna
tion of his country, who can hesitate which to embrace.

The remaining charge against Burr, that of misdemeanor in pre
paring an expedition against the territory of a foreign prince or state,
was speedily disposed of by a verdict of not guilty; no proof of any
act by Burr in connection therewith within the District of Virginia
having been proved by the prosecution.

Thus ended the celebrated Burr trial. But the relations between
the notorious defendant and his leading counsel, which were its out

growth, seeem to have continued until the death of the latter. After
the acquittal, Burr went to Baltimore, where he was entertained in

princely style by Martin. The popular odium which attached to Burr,
however, followed him to that city, and involved likewise his faithful
counsel and the Chief Justice who presided at the trial. While Burr
was dining at Martin's house with a large company, they were seren

aded with "The Rogues March." Hand-bills were posted throughout
the city stating that effigies of Chief Justice M , his Quid
Majesty, B , the chemist, and Lawyer Brandy-Bottle, would
be marshalled for execution by the hangman at Gallows Hill, at 3
o'clock p. m., "in consequence of the sentence pronounced against them
by the unanimous voice of every honest man in the community."
Great fears were entertained of a riot, and Martin's house was pro
tected by the police ; but the mob committed little violence ; and, pro
ceeding to the appointed place, spent the force of its indignation by
hanging the effigies of Burr, Blennerhassett, the Chief Justice and
Martin. As further showing the popular feeling, it is related that

among the toasts at a Fourth of July celebration in Maryland was the

following :

Luther Martin, the ex-Attorney-General of Maryland, the
mutual and highly respected friend of a convicted traitor. May
his exertions to preserve the Cataline of America procure him an

honorable coat of tar, and a plumage of feathers, that will rival
in finery all the mummeries of Egypt.
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Martin's reply to this bucolic outburst is worth reproducing as an

illustration of his powers of invective. To fully appreciate it, the fact

should be remembered that Maryland, a few years before, had given
her solid vote in the Presidential contest for Aaron Burr !

"Who is this gentleman," said Martin, "whose guilt you pro
nounce and for whose blood your parched throats so thirst. Was
he not a few years past adored by you next to your God ? I mean

your earthly God," (Jefferson) "for whether you believe in a

Deity, who has any government over your Republic of dust and

ashes, I know not. Were you not, then, his warmest admirers?
Did he not, then, possess every virtue? Had he then one sin�

even a single weakness of human nature? He was, then, in

power. He had then, influence. You would, then, have been

proud of his notice. One smile from him would, then, have

brightened up all your faces; one frown from him would have

lengthened all your visages.
Go, ye holiday, ye sunshine friends, ye time-servers, ye

criers of hosannahs today and crucifiers tomorrow. Go, hide

your heads, if possible, from the contempt and detestation of

every virtuous, every honorable inhabitant of every clime.

Martin's participation in the defense of Burr does not seem to
have permanently affected his popularity as a lawyer. In 1805 he had

resigned the Attorney-Generalship of his state, after twenty-seven
years of consecutive service. In spite of his years (for at the close
of the Burr trial he was over sixty years of age), he had the largest
practice of any lawyer in the state. He continued to be employed in
cases of importance until 1814, wheen he was appointed Chief Judge
of the Court of Oyer and Terminer for Baltimore City and County.
He presided over this court with honor to himself and satisfaction
to the people until its abolition in 1816. In February, 1818, forty
years from the date of his first commission, he was again appointed
Attorney-General of Maryland. He was then seventy years of age.
His health had become infirm and most of the work of the office was

performed by an assistant. He held the position until he was stricken
with paralysis in 1820.

Martin was admitted as a counselor to the bar of the Supreme
Court of the United States on February 8, 1791, on motion of the
Attorney-General, Edmund Randolph, of Virginia, and was the thirty-
third lawyer to sign the roll. The Court was then sitting in Philadel-
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phia. He appeared as counsel in the first case to be found on the
dockets of that court, that of Nichlas and Jacob Vanstophorst v. The
State of Maryland. This case was never argued, the record showing
it to have been "discontinued by consent, August 6, 1792." The dockets
and reports of that court for a quarter of a century show his appear
ance at practically every term in every variety of litigation which could
be brought there for hearing. At one term he appeared on one side
or the other in a fifth of the cases argued and decided.

The last important litigation in which Martin participated in the

Supreme Court of the United States was the celebrated case of Mc-
Culloch v. Maryland (4 Wheat., 316), which involved the question
of the power of Congress to incorporate a national bank, and, inci
dentally, the right of a state to tax any of the constitutional means

employed by the general government to execute its powers. It was

decided in a luminous opinion by Marshall at the February term,
1819. Martin appeared for the state, in association with Messrs. Hop-
kinson and Walter Jones, while Webster, Wirt and Pinckney were

counsel for the bank. In his argument, Martin abandons his stiff
federalism and goes back to the theory of the rights of the individual
states for which he had contended before the Constitutional Conven
tion and the Legislature of Maryland in 1787. But he failed to con

vince the Court as he had failed before the Convention and the

Legislature.
Ashley M. Gould.
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SOME SUGGESTIONS AS TO TECHNICALITY AND
DELAY IN THE LAW

There is probably no subject in which the public, the bench, and
the bar are more concerned at the present time than the reform of

judicial procedure in order to rid the law of the technicalities and the

delays that impede the administration of justice. One has only to read

the daily papers to see how widespread among the people at large is

the desire for immediate improvement; and one has only to read the

reports of the American Bar Association and of the various State Bar

Associations to learn how insistent is the demand on the part of law

yers, both on and off the bench, for some speedy betterment in the

procedure in our courts.

This demand was well exemplified at the meeting of the Illinois

State Bar Association in April last, where procedural reform in the

State of Illinois was made the subject of special discussion. That

association invited all other State Bar Associations to send to its meet

ing delegates who could testify as to the merits and demerits of the
methods of procedure in their particular jurisdiction, and, perhaps,
offer suggestions to their brethren of Illinois. Many States sent dele

gates, and on the day appointed for the discussion twenty-five from

twenty-five different States spoke briefly upon this subject. They
came from as far east as Massachusetts, as far west as Washington,
and as far south as Texas, to help in the cause of the administration
of justice. This is eloquent of the ambition of lawyers to improve the
law.

It seemed to be generally agreed among the members of the Illi
nois Bar that their pleading and practice, which is mainly that of the
common law, should be reformed; there was a difference, of opinion
as to whether that reform should take the shape of a Code or other

legislative correction, or whether it should be accomplished by means

of rules of court. I am informed that nothing has yet been done, but
that it is hoped that the subject will receive consideration at the coming
meeting of the Illinois legislature.

While fully sharing in the theories of the various proposed re

forms, the writer has often thought that lawyers, as well as the laity,
are too prone to rely rather upon the form of reform than upon its
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substance. In their diagnosis of the ills which they observe, lawyers
are perhaps apt to see faults in a system rather than faults in those
who administer the system. In endeavoring to administer the cure

for these ills, their tendency is to treat the effect rather than the cause.

It is my purpose now to suggest that the technicalities and delays
which we find in our law as it is today are due not so much to the
defects of any system of pleading or practice as to the inherent human
defects in the servants of the law and in litigants themselves, the

public.
The cry for reform is almost as old as the common law itself,

and the complaints against technicality and delay were as loud, in the

days of the Edwards, Henry VIII, and Elizabeth, as they are today.
It is not the present purpose, of course, to show with historical detail
the state of the English mind at the various periods when legal reforms
were attempted and accomplished. It will suffice to call attention to

the preambles of a few English statutes, effecting changes in the com

mon law practice, and certain of the statutes themselves ,as evidences
of this continued and persistent struggle for reform.

Taking at random certain statutes which will illustrate the point,
one of the earliest outcries against an evil in common law pleading is

heard in the preamble to the Statute of 36 Edw. Ill, C. 15 (1362), by
which it was ordained that pleadings thereafter should be in the Eng
lish tongue instead of the French, and should be enrolled in Latin.
It is there recited:

Because it is often shewed to the King by Prelates, Dukes,
Earls, Barons, and all the Commonalty, of the great Mischiefs
which have happened to divers of the Realm, because the Laws",
Customs, and Statutes of this Realm be not commonly holden and

kept in the same Realm, for that they be pleaded, shewed, and

judged in the French Tongue, which is much unknown in the

said Realm, so that the People which do implead, or be impleaded,
in the King's Court, and in the Courts of other, have no Knowl

edge nor Understanding of that which is said for them or against
them by their Serjeants and other Pleaders ; and that reasonably
the said Laws and Customs the rather shall be perceived and

known, and better understood in the Tongue used in the said

Realm, and by so much every man of the said Realm may be the

better govern himself without offending the Law, and the better

keep, save and defend his Heritage and Possessions * * *
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the King * * * hath ordained and stablished * * * that
all Pleas * * * shall be pleaded * * * in the English
Tongue, and that they be entered and inrolled in Latin.

Thus the cry was, in effect, the same in 1362 as it is today:
"Simplify pleadings, so that litigants may understand them."

More nearly relevant to our subject, however, are the early Eng
lish statutes of amendment and jeofails. The long series of these
statutes, extending through the reigns of Edward III, Henry V,
Henry VI, Henry VIII, Elizabeth, James I, Charles II, Anne, and
the Georges, well illustrate the continual struggle for the improve
ment in the administration of law by legislation, and the continuous
failure of such reforms. One of the earliest of these statutes is in
the fourteenth year of the reign of Edward III (1340) in which it is

provided :

That by the Misprision of a Clerk in any place wheresoever
it be, no Process shall be adnulled, or discontinued, by mistaking
in writing one Syllable, or one Letter too much or too little;
but as soon as the thing is perceived, by Challenge of the Party,
or in other manner, it shall be hastily amended in due form, with
out giving Advantage to the Party that challengeth the same

because of such Misprision.

From this statute, we can see what kind of technicalities are

sought to be corrected, and from a subsequent statute, enacted eighty-
one years later (9 Henry V), we can see how this reform in judicial
procedure was discussed, refined, and by the shrewdness of the

Serjeants at Westminster, who wished to avail themselves on behalf
of their clients of the technicalities of the law, set at naught; for by
9 Henry V, Cap. 4, it is ordained, after setting forth again the pro
visions of 14 Edw. Ill, that:

The King our Sovereign Lord, considering the Diversity of

Opinions which have been upon the said Statute, and to put the
thing in more open knowledge, hath declared and ordained at

this time, by Authority of this present Parliament, that the

Justices before whom such Plea or Record is made, or shall be

depending, as well by Adjournment, as by way of Error, or other
wise, shall have power and authority to amend such Record and
Process as afore is said, according to the Form of the same Stat-
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ute, as well after Judgment in any such Plea, Record, or Process

given, as before Judgment given * * *.

The power of amendment thus given was narrow, and we may
well understand that many injustices resulting from purely technical
defects in writs, processes and pleadings caused a continual pressure
for further reform. It took a long time, however, to bring about,
against the resistance of the form-loving judges and Serjeants, any really
broad statute of amendment. We see from the statute 32 Henry VIII,
Cap. 30, that the causes of the tardiness of the real reform were the

negligence and cunning of lawyers and their clients. In the preamble
to that statute it is recited:

Forasmuch as the party Plaintiffs and Demandants in all
manner of Actions and Suits, as well real as personal, at the Com
mon law of this Realm, before this time have been greatly de

layed and hindered in their Suits and Demands, by reason of the

crafty, subtile, and negligent Pleadings of the Plaintiffs or De

mandants, Defendants or Tenants, where any Action or Demand
hath been sued, had, or made, as well in ministering of their
Declarations and Bars, as also in their Replications, Rejoinders,
Rebutters, joining of Issues, and other Pleadings, to the great
Hurt, Delay and Hindrance of the said Plaintiffs or Demandants,-
or to the Vexation of the Defendants or Tenants * * *.

The statute then goes on to provide that many enumerated de
fects and pleadings are to be held cured by a verdict.

Subsequently fuller and broader powers of amendment were prch
vided by 18 Eliz., Cap. 14, and 21 Jac. I, Cap. 13, and still attorneys
and their clients were not prevented from delaying and embarrassing
litigants through technicalities of pleading; 'for we find it recited in

16, 17 Car. II, Cap. 8,(1664).

Whereas great Delay, Trouble and Vexation hath been, and
still is occasioned to the People of this Realm, as well by Arrest

ing and Reversing of Judgments, as by staying Executions by
Writs of Error and Supersedeas * * *.

The statute then, with considerable detail, bestows upon the courts

power of amendment and provides for the curing of defects by plead
ing over and by verdict.
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This brief review of the struggle for one reform shows, it is true,
that reform was actually accomplished through legislation; but it

shows also that the reformation was resisted and delayed, in part at
least, by the desire of lawyers and judges to refine upon and to restrict

by technical construction statutes enacted for the easier administration
of justice.

We learn the same lesson upon an examination of 27 Eliz. (1585),
Cap. 5, which provided that after demurrer joined, the judges

shall proceed and give Judgment according as the very Right of
the Cause and Matter in Law shall appear unto them

without regarding any defect in the writ or pleadings except those
which the party demurring shall specially set down with his demurrer.
This statute, as is well known, gave rise to the special demurrer. In
the preamble of this statute it is recited:

Forasmuch as excessive Charges and Expences, and great
Delay and Hindrance of Justice hath grown in Actions and Suits
between the Subjects of this Realm, by Reason that upon some

small Mistaking, or Want of Form in Pleading, Judgments are

often reversed by Writs of Error, and oftentimes upon Demur
rers in Law, given otherwise than the Matter in Law and very

Right of the Cause doth require, whereby the Parties are con

strained either utterly to lose their Right, or else after long Time
and great Trouble and Expences, to renew again their Suits ;

* * *

The mandate of this statute was that the judges, upon a demurrer,
should give judgment "according to the very right," notwithstanding
technical defects in the writs, processes or pleadings, unless the de
fect was specially set down. Surely, it would seem, this statute must
have gone a long way in preventing failure of justice, and, had the

judges and barristers dealt with the pleadings before them with an

open mind and with a desire to bring about justice, nothing further
would have been needed. The phrase "according as the very Right
of the Cause and Matter of Law shall appear" is in itself an inspiration
to banish technicalities and to do substantial justice. Yet we see that

during a period of one hundred and twenty years this statute, by pro
cess of judicial construction, became so emasculated as to require a

new act to enforce upon an unwilling bench and bar the needed re-

orms. It is not necessary to refer to decisions, nor does space permit.
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If the reader is curious as to the construction given to 27 Eliz., let
him read Heard v. Baskerville, reported in Hobart, page 232, decided
in 1614. But we learn from the Statute of 4 Anne, Cap. 16 (1705),
what kind of technicalities had come to be regarded as defects of sub
stance under 27 Eliz. which to be availed of did not have to be

specially set down, but could be made the basis of a motion in arrest

of judgment or matter of error.
The preamble to the statute 4 Anne, Cap. 16, reads :

For the Amendment of the Law in several Particulars, and
for the easier, speedier, and better Advancement of Justice * * *

and the statute enacts that where any demurrer be joined, the judges
shall proceed and give judgment, according as the very right of the
cause and matter in law shall appear unto them, without regarding
any defect in the writs, processes or pleadings except those which the

party demurring shall specially set down. So far, we merely have
the re-enactment of 27 Eliz., but the Act goes on to enumerate those
defects which had begun to be considered defects of substance (now
made defects of form) and therefore not aided by 27 Eliz. The
enumeration of these defects of substance is interesting.

* * * And therefore from and after the said first Day
of Trinity-Term no Advantage or Exception shall be taken of or
for an immaterial Travers ; or of or for the Default of entering
Pledges upon any Bill or Declaration ; or of or for the Default of

alledging the bringing into Court any Bond, Bill, Indenture or

other Deed whatsoever mentioned in the Declaration or other

Pleading; or of or for the Default of alledging of the bringing
into Court Letters Testamentary, or Letters of Administration;
or of or for the Omission of Vi & Armis & contra pacem, or
either of them ; or of or for the want of Averment of Hoc paratus
est verificare, or Hoc paratus est verxHcare per Recodum; or of
or for not alledging prout patet per Recordum; but the Court
shall give Judgment according to the very Right of the Cause,
as aforesaid, without regarding any such Imperfections, Omissions
and Defects, or any other Matter of like Nature, except the same

shall be specially and particularly set down and shewn for Cause
of Demurrer.

These statutes are here set forth at, perhaps, disproportionate
length, in order to bring out clearly what has always been the fact,
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that the pressure for reform in the simplest matters of judicial pro
cedure has always been met by a counter-pressure, exerted not only
by the bar, but by the bench, as well. And as it was with regard to

these details, so it was to be when more radical measures of reform
were adopted.

In the early part of th&last century, discontent with the common

law procedure led to attempts at sweeping changes in the adoption
of codes in this country which were intended to make the business of

pleading and practice simple�almost so simple that anyone could be
his own lawyer.

But let us look for a moment at the fate of these reforms in this

country.
The State of New York was the leader in abolishing the techni

calities of common law pleading and practice, and in establishing a

code under which issues were to be arrived at for trial by a simplified
process of pleading. As is well known, code pleading rapidly over

spread the country, so that now there are but few jurisdictions in
which common law pleading in its older form is still in use. Yet,
after half a century of trial, the New York State Bar Association, at
its meeting in January last, gave special attention to reforming their
reformed procedure. They invited the various Bar Associations in
the States to send short papers discussing the practice in the various

States, and to attend the meetings of the New York State Bar Associa
tion. In the letter of invitation thus sent out, it is said:

You are doubtless aware that we have practiced under a code
here for many years. The code had grown to such an extent and
our practice is so filled with technicalities which tend to

delay and even defeat the ends of justice, that our bar and, to a

certain extent, the people of this Commonwealth are looking for
ward to a more simplified practice.

And this was the keynote of the whole meeting.
This confession of failure seems to be a sufficient demonstration

that judicial procedure cannot be simplified, nor can delays be avoided,
by the adoption of codes. In spite of statutes, courts and lawyers will
be technical. The narrowness of judicial construction of codes in this
country has been frequently noticed and commented upon in legal
publications and in the addresses and papers at the meetings of bar
associations. Decisions, so narrow as to be absurd, are frequently
cited. It is sufficient for our present purposes to refer the reader to
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the collection of cases on negative answers or pleas by way of traverse
under code pleading, contained in the note of Professor Ames in the
Second Edition of his Cases on Pleading, pages 68-75. He there

says, after discussing the decisions in several States :

The Ohio and Nebraska doctrine seems to be overnice; but
one must go back to the Middle Ages to match the technicality of
the following distinctions which obtain in Oregon: (a) Defendant
"denies that he has any knowledge or information sufficient to
form a belief." This is a good answer. Wilson v. Allen, 11

Oreg., 154; Colburn v. Barrett, 21 Oreg., 22. (b) Defendant

"says that he has no knowledge or information sufficient to form
a belief." This is a bad answer. Law Society v. Hogue, 37
Oreg., 544 (overruling Robbins v. Baker, 2 Oreg., 52). (c)
Defendant "says that he has no knowledge or information suffi
cient to form a belief, and therefore he denies." This is a good
answer. Sherman v. Osborn, 8 Oreg., 66.

So much for code pleading.
The truth seems to be that as the law is now administered, techni

cality and delay are not to be abolished by the mandate of a legislature.
The decisions of courts in construing and applying codes intended to

simplify procedure are as abstruse and technical as they were in the

heyday of special pleading. Why then seek for a remedy in further
codes ?

We may assume that there is a necessity for pleading,�that it
will always, under any system of judicial procedure, be necessary to

inform the court and the opposite party what the facts are that consti
tute the basis of a complaint or a defence. It will always be necessary
for a man with a grievance against another to tell the court what that

grievance is, and for the other man to say that there is no grievance.
What is wanted, then, is a plain and easily understood statement of

only essential facts ; in other words, we need good pleading under any
system of procedure, in order to reach an issue of fact, affirmed on

one side and denied on the other, to be tried and determined by a

jury.
To reach a single, certain, material issue, no better system of plead

ing has ever been devised than that of the common law in its essential
rules. It is easier to weed out from common law pleading the growths
that do not belong to this time and country so as to leave only rules
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of universal and needful application, than to frame an entirely new

code. This has long since been done in the District of Columbia,
Common law pleading is in force, modified and simplified by rules of

court. By these rules, prolixity and unnecessary verbiage is prohibted,
and formal commencements and conclusions and prayers for judgment
are made unnecessary. Declarations are required to state only the facts

necessary to constitute the cause of action, and pleas to set forth the

true defence upon which the defendant supposes he may defeat the

plaintiff's action. "It (the plea) may deny all or any particular mate
rial allegation of the declaration, or it may confess and avoid ; and so

of the replication to the plea." To put in issue all the material allega
tions of the declaration, the "general issue," as it was in England
before the adoption of the Rules of Hilary Term (1834) is in use;

and it may be safely affirmed that it does not give as much trouble
or lead to as many niceties of distinction as the "general denial" under
code pleading. It is true, the forms of action are still maintained, and
declarations must be in assumpsit, debt, trover, trespass, case, detinue,
replevin, ejectment or covenant. Replevin and ejectment are specifi
cally regulated by statute. The others are in common law form. But,
as has been said, any declaration in any action must consist only of a

succinct statement of the facts constituting the cause of action, so that

though a declaration may be labeled "assumpsit" or "debt" or "tres

pass," its effectiveness as a good pleading, a pleading which tells the
court what the plaintiff's trouble is, is not thereby really impaired.
And so of the plea, and the subsequent pleadings. If the general

issue is to be relied upon, it must be suitable to the form of the action ;
but it is just as easy to say "non assumpsit" or "nil debet" or "not

guilty" as it is to set forth that "the defendant says that he has no

knowledge sufficient to form a belief," or that "defendant denies that
he has any knowledge or information sufficient to form a belief," with
their attendant doubts and puzzles.

It may be that the forms of action should be done away with,
preserving only the distinction between actions ex contractu and ac

tions ex delicto; but it is significant that this simplified common law

system of pleading has so far met the needs of the community that
there has never been any distinct demand for reform, as far as plead
ing is concerned.

Under any system of pleading, if a declaration or other pleading
is a brief, succinct statement of the facts constituting the cause of
action or defence, it is a good pleading, and where the parties are com-
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pelled to go on and state or deny facts until they reach matter affirmed
on one side and denied on the other, we have an apt system for reach

ing an issue to be tried by a jury.
Now it is to be observed that there must be rules, made by the

legislature or by the court, which require certain things to be done or

not to be done by parties in setting forth their cases and that these
things must be done within a given time. Whatever these rules may
be, their observance is the result of the enforcement of technicality.
It is, of course, a good rule that pleading should not be prolix; yet
pleadings are and will be prolix if attorneys are not made to file suc

cinct pleadings; and attorneys can be made to file succinct pleadings
only by the use of the demurrer or the technical motion to strike
out immaterial parts and the prolix, or similar motion. Accurate
and true pleadings, whatever be the system, aid the speedy ad
ministration of justice. Negligent and prolix pleadings delay
and confuse it. The court should, therefore, be technical in re

quiring pleadings to be technically good, that is, that they should
be only short and simple statements of fact. Were these technical
rules strictly enforced, it would soon come about that all pleadings,
under any system, would be essentially good, for the business of plead
ing would soon get into the hands of those competent to do the work,
or those who do the work would make themselves competent.
Attorneys, too, would be made to realize that it is their business, as

attorneys and as officers of the court, to digest the mass of facts pre
sented to them by their clients and to sift from those facts the very
points in dispute between the parties so that the right and wrong of
these points might be determined by a court and jury.
The same is true as to the most prolific cause of delays in the ad

ministration of the law, the liberality of courts in allowing extensions
of time for filing pleas and taking the other various steps in a cause.

Any system of judicial procedure must, obviously, limit the time within
which the steps in the lawsuit are to be taken by the parties. With
these limitations of time, there must go, of course, power in the court

to extend the time for good cause shown. But it is common experi
ence that courts and attorneys permit time to be extended upon any
pretext, and even for no reason except the desire of the attorneys to

procrastinate. The time consumed in filing pleadings and reaching an

issue ordinarily is not great, but after verdict and judgment and after

appeal noted comes scandalous delay. Attorneys are permitted to do

very much as they please with respect to the prosecution of an appeal.
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The court itself is primarily interested in speeding the cause, but it

frequently happens that any delay is granted provided the parties con

sent. The interest of the public in the disposition of legal business is

often lost sight of and the pending case comes to be regarded as a

matter affecting only the parties to it. Hence it is that courts are

inclined to grant delays upon slight pretext.
Here again it is to be seen that a strict enforcement of technical

rules would aid in the speedy administration of justice, and laxity in

applying those rules tends to hinder it. An attorney in a righteous
cause may feel aggrieved if his appeal is dismissed because he has

not filed his bond within the time required by the rules of court, or if
his bill of exceptions is not properly presented within the requirement
of the rules. Here, plainly, his client loses a substantial right be
cause of the technicality of the law. Certainly the filing of an appeal
or a bond on appeal tomorrow instead of today does not affect the
substantial merits of the case, and to that extent, there might be a

failure of justice. But we cannot obtain the speedier administration
of the law, which everybody wants, unless parties are compelled to go
forward with their cases, and especially with their appeals, even though
the driving process is accompanied by an occasional failure of substan
tial justice. The cause of delay may be the procrastination of law

yers ; the fault rests with judges who fail to make the wheels go around.
The principal occasion for halting of the judicial procedure is the

latitude allowed in the prosecution of appeals and in the sending back
of cases for retail. Herein comes the delay that maketh the hearts of
clients sick and br;ngs the administration of justice into the greatest
disrepute. Speaking generally, almost any case can be appealed at

least once, no matter how well-settled the question of law involved
may be, or how trivial the alleged error. A large percentage of ap
peals is prosecuted in the hope, rather than in the belief, that a result
different from that reached by the judgment of the trial court will be
secured.
To correct this evil the way is simple. Strengthen and increase the

power and authority of trial courts and limit the scope of the jurisdic
tion of appellate courts. Constant discussions of the errors com

mitted by "the court below" and frequent reversals of decisions, often
upon questions of no general importance, necessarily tend to lessen the

respect for courts, if not among lawyers, certainly among the laity.
Many an appeal arises from the bitterness of defeat and is prosecuted
in the "ide of opinion. The attorney will not admit to his client that
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he has been wronged, and will be fertile in pointing out the errors of
the trial justice. Give to our judges of first instance more ultimate

power, and we will soon find that lawyers and litigants will not be so

quick and so ready to note appeals.
With the strengthening of the bench thus secured, improvement in

practice and procedure would speedily follow.
One other suggestion relative to this I will make. It is too well

known to require comment that the large part, if not bulk, of appeals
in law cases are concerned with questions of practice, the admissibility
of evidence and the granting or refusal of prayers for instructions.
These questions, especially those relating to evidence and its effect on

juries and to the conduct of attorneys in the trial court, require, for
their just determination, intimate and daily familiarity with the actual
trial of cases before juries. This the justices composing appellate
tribunals must lose in a few years of appellate experience. They are

not, therefore, as well fitted for the solution of problems arising at the
time of the trial as the judge who presided at the trial. The effect of
evidence wrongfully admitted by the trial judge may be immediately
lost sight of by the jury and it may be of not the slightest weight in
deciding the real issues in a cause. Yet, in an appellate tribunal, that
mole-hill of an error may easily be made into a mountain so that the

appellate court would be led to think that the erroneous admission of,
that bit of evidence probably changed the result of the trial. Or re

marks may be made by counsel which are objected to as unduly preju
dicing the jury. The real effect of these may be as evanescent as the

shadow of a passing cloud, but when they are crystallized in the printed
record, they may look like a large and solid rock around which was

fought the whole battle of the trial. An appellate tribunal, far from
the atmosphere of the trial, and only imperfectly seeing from the

printed record the real merits of the case, is often shocked by a

triviality.
To restore to appellate tribunals intimacy with the atmosphere of

the trial, appellate courts, as distinct courts, should be abolished. In

each jurisdiction there should be but one court and this court should
consist of two divisions, one for the hearing of causes in the first in

stance, the other for hearing appeals. The judges, all having equal
power, should take their turns in the different courts, in rotation, each
judge sitting a certain number of years in the appellate division. In
this way we would have justices constantly trained in what is, after
all, the prime function of a judge, to-wit, trial of cases in the first
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instance, and as a result fewer cases decided upon grounds which did

not seriously affect the verdict but which in the printed record ap

parently did.
But to bring about the much-discussed reforms in judicial pro

cedure, we cannot stop at adopting a reformed code of procedure,
nor at reforming our courts and judges. The prime cause of the evils

complained of is the demand on the part of litigants for technicality
and delay. This demand creates the supply of lawyers able to per
suade courts to adjudicate cases not upon their merits but upon imma

terial and technical points. The matter can be simply and plainly
illustrated.

Suppose A makes his promissory note, payable to B. When the
note falls due, if A is honest and jealous of his credit he will promptly
pay it. He may be unfortunate and unable to pay ; or, though able, he
may dishonestly wish to avoid payment. In either case he will be
sued. Suppose, now, that B's declaration is so negligently prepared
by his attorney that it fails to state any cause of action whatever.
After all the statutes of jeofails and amendments and after all the

codes, it is believed that in case of such a defect a motion in arrest

of judgment, after verdict, would lie and the payment of the note thus

possibly defeated. Now, if A and his lawyer both knew of this de

fect, they would not, if they were honest, take advantage of it; and
if one or both were "shrewd," they certainly would. Here, then would
be a failure of justice primarily due, not to the faults of a system, but
to the faults of the men administering the system.

It will be said, however, that in this case, under an ideal system
of pleading, there should be no such thing as an arrest of judgment,
but that amendment of the declaration should be allowed at any time,
even after verdict. But the answer to this suggestion is plain: the
essential finality in judicial proceeding requires that in all cases the
declaration or other pleading by which a suit is commenced must at

least set forth a cause of action upon which a judgment may be based;
otherwise the doctrine of res adjudicata would have to be abandoned,
for we could not know what a judgment adjudicated.

Let us take another illustration. Assume that A is the owner

of a house abutting on a public street in a jurisdiction in which the
owner is by law liable for damages caused through negligence in the

proper maintenance of the sidewalk in front of his house. Suppose,
now, that through the negligence of a servant charged with the upkeep
of the sidewalk, a tramp falls and is injured. A is liable to the
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tramp and should pay him a sum of money which would compensate
him for the injury suffered. Doubtless if the tramp and the house

holder could meet and adjust the difficulty, this would be done; but
if the tramp consults an attorney (or, as would be more likely to hap
pen, an attorney consults the tramp) the result would De a threat of a
suit for damages in the sum of ten thousand dollars, or, perhaps an

offer of a settlement for a thousand dollars. Here we have mutual

legal rights and obligations arising, and up to this point no question
of judicial procedure. If, under any system, the tramp and the house
holder could go together hand in hand before some all-wise being
who is constituted a judge, they could adjust their mutual rights and

obligations; but the matter must be adjusted by human beings, either
a court or a jury, and the facts must be laid before that tribunal by
human beings, the lawyers upon each side. If the tramp be a well-
known scamp the householder's defence would be the more stubborn.
Certain it is that in this case, under any system of law, we have an

essentially contentious proceeding.
If, now, suit is brought and the plaintiff's declaration is defective,

in that, through the failure to allege an essential fact, it fails utterly
to state any cause of action, the lawyer for the householder sees a sure

mode of defeating the unjust claim. He does not, however, call at
tention to the defect in pleading by demurrer, for then defendant could
obtain leave to amend. Instead, he files a plea and the case comes

on for trial. The jury, after a bitterly contested trial, bring in a ver

dict for the plaintiff in the sum of five thousand dollars. No error is
found in the record and the defendant must pay or avail himself of
the technical defect in the declaration.

Let the reader put himself in the place of the defendant and say
whether or not he would instruct his attorney to file a motion in arrest

of judgment in order to defeat the claim of the tramp by this techni

cality of the law.
It should be noted that in this case the lawyer would have under

taken to prosecute the claim for the tramp upon a contingent fee, thus
becoming, in a sense, an interested party in the cause, if not a party
on the record. No one could doubt that the tramp or his lawyer
would, if by any technicality they could, obtain a judgment against the
defendant. Thus a justification of the defendant's defeating justice
by availing himself of a technicality is found in the law of self-
preservation. The assumed legal attitude of the tramp drives the
householder to refuse to do substantial justice.
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These cases are merely illustrative, but serve to show what is fre

quently lost sight of, that in every relation of legal right and obliga
tion there are necessarily involved, in varying degrees of clearness or

obscurity, moral issues, the settlement of which by lawyers and their

clients determine the question as to whether or not, in litigating a

case, substantial right is to be done or whether technicalities and de

lays are to defeat justice.
The way in which these issues are to be settled depends upon the

point of view of the attorney as to his relations, respectively, toward
the Court and toward his client. If he regards himself, as is com

monly the case in this country, a.c the paid advocate of his client, a

tool to do anything his client wants him to do, then he and his client

may be engaged in a conspiracy to defeat justice. If, on the other

hand, the attorney feels that he is an assistant to the Court, he will
strive so to present his client's case as to bring about substantial

justice.
The English reformed procedure is frequently pointed to as a

successful reform in the administration of justice. It is true that in

England and Canada there is a simpler and more expeditious pro
cedure in disposing of cases; but in England the barrister is more

the Court's assistant than he is the advocate. He does not identify
himself so intimately with his client's case, and seeks to present his
case as it in truth is, at the same time not lacking zeal in a cause

that he deems righteous. Thus courts are helped rather than hin
dered by lawyers in doing justice ; and it is due to this, rather than to

any reformed procedure, that justice is more satisfactorily adminis
tered in England than in this country.

To conclude, if by technicality is meant the strict observance of
forms, it is inherent in any system of judicial procedure when properly
administered. Lax procedure makes lax lawyers, and the result is
confusion and delay. The modernized common law pleading is as good
a system as can be devised for reaching issues to be tried by a jury ; but
in its last analysis the speedy and prompt administration of justice
depends upon the ability and integrity of the trial judge, the skill and
honesty of the lawyer, and lastly, the honesty of the litigant.

As the history of the law has proved, codes, statutes and rules of
court do not suffice to cure the ills of technicality and delay. They
are aimed at the effect rather than the cause. The only permanent
cure is the complete realization by lawyers that they are primarily as-
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sistants to judges in bringing about justice, and that they are not

merely the paid agents of their clients to do what their clients want.

It will be said, of course, that this is self-evident and Utopian.
But if we are pursuing reform in judicial procedure for the sake of

speedier justice, should we not travel along the right road rather than
the wrong, and instead of more codes, more statutes, or more rules of

court, to be construed or misconstrued by judges upon "crafty, subtile
and negligent pleadings," should we not rely upon a more rigid en

forcement of the code of ethics and at least approach, though we may
never reach, the time when lawyers will try to help courts do sub
stantial justice, rather than merely win cases at all hazards?

Clarence R. Wilson.
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Variey, no doubt is, in many ways, a pleasing thing. We would
not venture even to say that variety in ethical standards may not be
a pleasing thing�in many ways. We wish to register, for instance,
a disagreement with a number of eminent persons as to the propriety
of a certain kind of advertising.

There are few law students who enter a school without a definite
reason therefor. There are not many who determine with care their
profession, and then take a wholly reckless plunge when they begin
the preparation for their lifework.

When one school endeavors to draw a man from another in which
he has begun�sometimes, even, has almost completed�his studies, it
launches itself upon a dubious undertaking. It says to the man that,
while he undoubtedly gave careful consideration to the question, while
he undoubtedly based his selection upon reason and investigation, while
he undoubtedly had regard to his own needs, and while those needs
and those reasons are to it alike unknown, it nevertheless advises that
he will better the profession and himself if he make the change from
the school of his own choice to that of the advertiser. True, it does
not state these premises and this conclusion in so many words, for
while to do that would be candid, it would not bring results.

It is easier to draw an attractive picture than to give it reality�
easier to write an impressive prospectus than to measure up to it in
fact. An advertising campaign may be productive of more profit to
the advertising school than to the convert student. The inducement
offered may be that of a shorter course, or of a reduced tuition fee, or
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the like ; or it may be a general claim of general superiority. In either
case we question the propriety of soliciting students from another law
school. The growth of Georgetown, and others of the leading schools,
in recent years, shows such a course to be as unnecessary as it is un

attractive. The practice, if not unethical, is at least undignified.

A correspondent of the National Corporation Reporter gives the

salary of the English Chancellor as $50,000 a year, that of the Chief

Justice $40,000, of the Master of the Rolls $30,000, the Lords of Ap
peals, the Lords Justices, the Justices of King's Bench, Chancery Di

vision, and Probate and Divorce, all $25,000, and those of the county
judges not far behind.

The Ohio Law Reporter, however, would not see in this any
reason for greatly modifying our own schedule of salaries. "Judicial
salaries as well as other compensations can be too large. The jurist
more than any other professional man should lead the simple life."

From a glance at the salaries paid in this country, we are inclined
to believe that our own judges will not lead too riotous an existence.

The "Third Degree" is being very properly attacked, not because
it sends innocent men to the chair or to a cell, but because the mere

suggestion of it to a jury can too easily gain an indignant acquittal.
It is urged also, that to give the State's attorney the right to interro

gate the prisoner would banish the practice by destroying the need,
or rather the occasion, for it.

The nonpartisan election of judges, the elevation of a man to the
bench as a judge rather than as a Democrat�or Progressive or Re

publican, seems to be one of those things which everybody favors, but
no one makes much effort to effectuate.
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BOOK REVIEWS

The Fourteenth Amendment and the States. By Charles Wal
lace Collins. Boston: Little, Brown and Company. 1912.

Of the amendments to the Constitution growing out of the Civil

War, the Fifteenth Amendment has, to a very large extent, received
the greatest amount of popular attention and criticism. The book

before us, however, offers a diversion by assailing, in a calm and digni
fied manner, the Fourteenth Amendment, which has usually, by the

historian at least, been accepted with little dissent. And we musf

acknowledge that the author has placed his position on a very per
suasive and convincing basis. He shows in a manner beyond suc

cessful controversy that the amendment has utterly failed to benefit
the negro race, the object for which it was designed, and that at pres
ent, with its convenient and elastic "due process of law" and "equal
protection of laws" clauses, it mainly serves as a refuge of delay for

corporations and other litigants with a tendency to procrastination.
In the only passage of the book that verges on vehemence he remarks :

"Thus we see that the Fourteenth Amendment, although humanitarian
in origin and purpose, has been within recent years practically appro
priated by the corporations. It was aimed at restraining and check

ing the powers of wealth and privilege. It was to be a charter of

liberty for human rights against property rights. The transformation
has been rapid and complete. It operates today to protect the rights
of property to the detriment of the rights of man. It has become the

Magna Charta of accumulated and organized capital." Of the six
hundred and four cases that have been decided under the Amendment
we are informed that only twenty-eight, or less than 5 per cent, deal
with questions involving the negro race ; and yet it was unquestion
ably for aiding that people that the amendment was adopted. And
of these twenty-eight cases only six were decided in favor of the

appealing party. That the amendment has failed in this particular
can cause no regret in these days when sectional animosity has sub
sided and sectional passion has cooled. But unlike the Fifteenth
Amendment, which, owing its origin and adoption to the same causes,

has likewise failed, the Fourteenth Amendment has not remained a

mere statute-book adornment. The clauses before mentioned have
been utilized to confer appellate jurisdiction upon the Supreme Court
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in practically every sort of case arising under the laws or statutes of
a State. "The amendment," we are told, "under its present interpre
tation and methods of procedure gives to the Supreme Court of the
United States the jurisdiction to inquire into and to have the final
decision as to the validity of every act of a State legislature and every
proceeding of every administrative, executive, or judicial officer of the
State. There are no exceptions, provided, of course, the party
aggrieved properly presents his case." And on page thirty Mr. Col
lins gives an amusing but also very instructive list of cases to sustain
his contention: "Territorially and topically we cover a wide stretch,
to wit : Suit to recover the value of a dog in Louisiana on which no

tax had been paid; the right of a preacher to hold meetings on the
Boston common ; * * *

; the regulation of the height of build
ings in Boston; the question whether a convicted murderer in Idaho
should be hanged by the sheriff or the warden ; * * * ; the com

pelling of railroads in Texas to cut the Johnson grass off from their

rights of way before it goes to seed ; compelling the people of Massa
chusetts to undergo vaccination ; * * * ; determining the amount
of damages for a dog bite in Michigan; * * *; the determination
in Illinois of the question whether the proceedings of a trial should
have been spoken through the defendant's ear-trumpet; and, we men

tion finally the regulation of graveyards in California." The author
makes haste to inform us that of the six hundred and four cases de
cided under the amendment only fifty-five, or about nine per cent,
have been adverse to the States. But, as is well pointed out on pages
one-thirty-two and thirty-three, this only aggravates the situation. It
is still further complicated by the facts set forth in chapter nine, "The
Corporations and the Twilight Zone," by far the best-written chap
ter in the book. No one who has the slightest acquaintance with the
historical side of the amendment will for an instant contend that in

adopting it either Congress or the States imagined a corporation as

coming within its provisions. But we discover that two-thirds of the
cases now arising under the amendment have corporations as parties.
With immense financial resources themselves they harry their op

ponents with every conceivable legal device and after having carried
the case to the Supreme Court of the State, in which it had its in

ception, they have grown accustomed, if defeated there, to appeal
under the "due process of law" and "equal protection of the laws"
clauses to the Supreme Court of the United States where "in nine
cases out of ten" the decision will again be adverse. But in the
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meantime they have gained many years of delay and have not infre

quently forced the other party to abandon the suit because of the great
expense involved. Such a situation must necessarily lead to the
famous conclusion voiced by the soldier in Hamlet.

All these facts and conclusions the reader will find set forth in
a most attractive, dispassionate and comprehensive form in Mr. Col
lin's book. It is true that his work is somewhat marred by a style a

trifle too ponderous now and then, by many repetitions and by a lack
of harmonious continuity between the various chapters. It is to be

regretted also that the political history of the amendment is almost

entirely neglected. But in spite of these minor defects we have no

hesitation in pronouncing the book to be highly valuable and inter

esting. We trust that it may be instrumental in starting a movement

that will correct the abuses it so admirably portrays.
We wish, however, to register our entire dissent from the third

of the proposed remedies of the author, namely, that Congress, under
its power to regulate the appellate jurisdiction of the Supreme Court,
provide that "No state law or procedure shall be declared unconstitu
tional by the Supreme Court of the United States as being repugnant
to the provisions of the Fourteenth Amendment except by a unani
mous opinion of that Court." This proposal we deem of the most

questionable constitutionality and one subversive to a very large extent
of the independence and dignity of that Court by interfering not in
the right of its jurisdiction but in the very exercise of it. Better far
to adopt the method rejected by the author as too radical, and take
away, with one or two exceptions, the entire jurisdiction of cases aris
ing under the amendment. The Court in its proper judicial capacity
having shut the door which Congress opened, and then, owing to the
loose construction of the amendment, opened one which Congress
never contempated, we see no objection to Congress in its proper
legislative capacity, as sanctioned by the Constitution, reciprocating the
compliment.

Sedgwick on Damages. 9th Edition. New York: Baker Voorhis
and Company. 1912.

When in 1847 the modest volume entitled Sedgwick on Damages
first issued from the press, its author, we feel assured, little imagined
its evolution into the pretentious four volumes now entitled the Ninth
Edition. And yet it is a reward which the work well deserved, for



BOOK REVIEWS 4i

from its very beginning, owing to its happy exposition and application
of principle, it took rank as the leading text-book on the subject it
covered�an eminence it has successfully maintained to the present day.
It now practically amounts to a cyclopedia on damages, but the origi
nal treatise still remains the substantial basis. The preceding edition
was that of 1891 ; naturally the lapse of so much time has led to the
addition in the present one of much new matter. Five hundred and

twenty more sections and fifteen more chapters are the result. The

cases, of course, have been brought down to the very latest date.

A History of Roman Law. By Andrew Stephenson. Boston:

Little, Brown and Co. 1912.

Stimson's Law Dictionary. Second Edition. Boston: Little,
Brown and Co. 1912.

Conduct of Lawsuits. By John C. Reed. Second Edition. Boston :

Little, Brown and Co. 1912.
H. H. H.
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RECENT CASES

Labor Unions�Right to Strike.

Kemp v. Division No. 241.

Shall the courts permit a labor union to compel the discharge of
nonunion workmen simply because such workmen are not acceptable
to the union? In Kemp v. Division No. 241, etc. (99 N. E., 389),
the Supreme Court of Illinois has decided that equity is not author
ized to restrain a labor union and its officers from calling a strike for
the purpose of compelling the employer to discharge nonunion em

ployes.
The complainants had been members of a labor union. They

resigned therefrom because they objected to the manner in which the
funds of the union were expended, particuarly objecting to a cam

paign-fund contribution. Thereafter, and as a result of their resigna
tion, a committee from the union demanded that the common employer,
a street railway corporation, should discharge complainants, and
offered the alternative of a strike if this demand was not complied
with. Complainants thereupon filed a bill to enjoin the union from

attempting, "by threats, coercion and intimidation," to procure their

discharge. The Circuit Court dismissed the bill, the Appellate Court
reversed this decree, the Supreme Court, in turn, reversed the Appel
late Court and affirmed the decree dismissing the bill. Three judges
join in the decision, one concurs specially and three join in a dissent

ing opinion.
The majority decision has been the subject of strong, almost

acrimonious, criticism. A careful reading shows that it is grounded
in the following principles:

(a) That the lawful and proper exercise of a right cannot
result in an actionable wrong, though an injury results in conse

quence.
(b) That an employe, in the absence of contract, has a right

to quit his service for any reason, or even without a reason.

(<r) That the form of association known as a labor union is
valid.
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(d) That employes combined in a labor union have a right
to act with unanimity, to strike for their own benefit or protec
tion, and, of course, a right to give warning that they intend to

strike unless the desired benefit or protection is received.

In refusing to restrain the union from taking any lawful steps
for its own benefit or protection the Court said:

It is the right of every workman, for any reason which may
seem sufficient to him, or for no reason, to quit the service of
another unless bound by contract. * * * Incident to this con

stitutional right is the right of every workman to refuse to work
with any coemploye who is for any reason objectionable to him,
provided his refusal does not violate his contract with his em

ployer; * * * the employe is exercising a legal right and

although it results in damage to the objectionable coemploye the
latter has no cause of action against the former for causing his

discharge.
Arguing that the refusal of an individual employee to work with

an objectionable coemployee could not result in any actionable injury,
and that the refusal of the union so to work was equivalent to the
individual refusal of each of its members, the Court saw no ground
upon which the complainants could suffer an actionable injury, and

refused to enjoin the union from seeking their discharge.
It is evident that a labor union may exercise this right "to strike

to secure the discharge of nonunion employes" in such a way as to do

great injustice in particular cases. But it is submitted that any other
decision than that arrived at by the majority of the court would practi
cally nullify the usefulness of labor organization and be, in effect,
judicial legislation establishing the "open shop." Whatever may be

thought as to the desirability of such legislation it is certain that it
should not be enacted by judicial decision. It is submitted that the

majority decision rests upon established legal principles and is thor

oughly logical and corrects

J. J. K.

(a) See, contra, Illinois Law Review, December, 1912, pp. 320-324.
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Sales in Bulk Act.

Noble v. Ft. Smith Grocery Co. (Oklahoma), 127 Pac., 14.

Within the last ten or fifteen years statutes regarding the sales
and purchase of merchandise in bulk have been passed in about

half of the States in the Union, their aim being to prevent such sales
until the creditors of the seller have been paid in full. In several in
stances their constitutionality has been attacked, but they have uni

formly been held not to contravene either the State or the Federal
Constitution. While they should not prove too prolific a source of

litigation, yet until these acts have received judicial construction under
the different sets of circumstances that will most frequently arise, many
cases involving their interpretation may be expected to come before
the State tribunals.

In this case a sheriff sold under a writ of attachment a stock of
merchandise covered by a prior chattel mortgage duly recorded, and
turned the proceeds of sale over to the attachment creditor, to the
exclusion of the mortgagee. The mortgagee thereupon brought suit
against the sheriff, who defended on the ground that the mortgage
was invalid as against the Sales in Bulk Act. The lower court held
the mortgage valid and gave judgment against the sheriff for the
amount due on the mortgage. On appeal the questions presented
were: 1. The constitutionality of the act referred to, and 2. Whether
the mortgage was a "transfer" under the provisions of the act which
provided: "Transfers under this act shall include sales, exchanges,
and assignments." The act in question provides substantially that the
transfer of a stock of merchandise otherwise than in the ordinary
course of business shall be presumed to be fraudulent and void as

against the creditors of the transferrer; and that such presumption
may be rebutted only by showing that diligent inquiry was made

concerning the creditors of the transferrer and such creditors notified
at least ten days before the proposed transfer, and that such transfer
was made in good faith and for a fair consideration actually paid.
The provisions of this act are to the same general effect as the majority
of those for the same purpose enacted throughout the country.

The constitutionality of similar acts has been passed upon by the

Supreme Court of the United States in two cases. In Lemieux v.

Young, 211 U. S. 489, the Sales in Bulk Act of Connecticut was held
to be valid exercise of the police power and not in contravention of the
due process and equal protection clauses of the fourteenth amendment ;
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and in Kidd & Co., v. Musselman Grocery Co., 217 U. S. 461, the

Michigan statute on this subject was likewise held valid. The courts

of last resort of about fifteen States have passed upon statutes to the
same effect ; and the constitutionality of such legislation is now beyond
question, unless the regulations prescribed are clearly so beyond all
reasonable relation to the subject to which they are applied as to

amount to a mere arbitrary usurpation of power, which appears not

to be the case in any of the laws so far enacted along this line. So
it was held in this case that the statute was valid so far as the State
and Federal Constitutions were concerned.

The more important question here is whether or not a mortgage
is a sale or assignment within the meaning of the statute. It may be
remarked that the tendency seems to be to construe the terms of these
statutes very strictly and treat chattel mortgages as not included within
the provisions unless specifically mentioned; especially is this so in
those states where mortgages are now treated as mere liens, and not

as transfers of the legal title as at common law.
In its opinion in this case, the court reviewed the definitions by

text writers and judges of sales, transfers, exchanges, and assignments
as contra-distinguished from mortgages, and, recognizing the technical
distinctions, stated:

We fully appreciate * * * * the evil effects which flow
from the abuse of the chattel mortgages in cases similar to the
one under consideration, but it is not the province of courts to

write into statutes words that the legislature did not insert or to

give a meaning to a law that was not intended to be given by the
law makers. The legislature, with full authority in the premises,
prohibited transfers by sale, exchange, and assignment, unless
certain conditions have been complied with. The term "mortgage"
or "chattel mortgage" was not included in the list. Why, we do

not know. Had the legislature intended to include other methods
of transfer, no doubt it would have been done. Certainly a chattel

mortgage is not such a transfer as was meant by the legislature.
* * * * The judgment should therefore be affirmed.

In the case of Hannah & Hogg v. Richter Brewing Co. (Michi
gan) 112 N. W. 713, 12 L. R. A., N. S., 178, it was held that a chattel

mortgage is not within the meaning of a statute forbidding the sale,
transfer, or assignment of a stock of goods in bulk without certain

preliminary proceedings. In Wasserman v. McDonnell, 190 Mass. 326,
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76 N. E. 959, it was contended that a mortgage on a stock of merchan

dise was invalid under a statute similar to the one here under con

sideration. The court held the mortgage valid; no fraud was shown

and it did not appear that the mortgagor had other creditors than the

mortgagee at the time the mortgage was given, and the mortgage had

been duly recorded. In McAvoy v. Jennings, 44 Wash. 79, 87 Pac. 53,
a trust deed for the benefit of certain creditors was held not to be a sale

within the contemplation of the Sales in Bulk Act of Washington.
In none of the foregoing decisions nor, indeed, in this one, was it

expressly decided that, where there were other creditors than the

mortgagee at the time the mortgage was given who were equally en

titled with the mortgagee, the mortgage was valid notwithstanding
the statute. It is questionable whether all the courts will hold that the

lien conveyed or created by a mortgage is not such a "transfer of any

portion" of a stock of goods as is contemplated by the statute.

B. A. M.

Cumulative Evidence no Ground for New Trial.

Commonwealth v. Traynor, 149 Southwestern, 904.

Traynor was tried and convicted upon an indictment charging
murder. The prosecution proved by five or six witnesses that the de
fendant had shot the deceased when the latter was unarmed and mak

ing no effort to hurt the defendant. In his behalf Traynor took the
stand and testified that he had shot the deceased in self-defence,
upon being knocked to his knees and cut by a knife held in the hand
of deceased; and in corroboration of his testimony offered the clothes
that had been worn by him at the time and which appeared to be cut.

Upon cross-examination the Commonwealth had brought out certain

discrepancies concerning the cutting of the clothes which the defendant
had failed to explain satisfactorily.

The defendant moved for a new trial on the ground of newly-
discovered evidence, consisting of the testimony of an eye-witness,
who would relate the circumstances to have occurred in the manner

stated by the defendant at his trial.
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This motion was overruled, and brought by the defendant to the
Appellate Court for review.

The Court of Appeals affirmed the lower court in its refusal to
grant a new trial, stating:

A new trial wiil not be granted on account of newly-discov
ered evidence which is merely cumulative, and would not have had
a decisive effect on the result of the trial if it had been introduced.
* * * The granting of new trials upon newly-discovered evi
dence is not to be encouraged; for, if such was the case, parties
would not be diligent in hunting up their witnesses before the
trial, and the setting aside of verdicts would make the adminis
tration of justice uncertain.

It may seem hard to accept the decision of the court in a case of
such gravity as this, for the judge would not be able to say just what
effect this one witness might have had upon the jury if given an op
portunity to testify. Oftentimes one of the arguments of the prose
cution is that the defendant is a prejudiced witness and can hardly
be expected to tell facts which would be detrimental to him, and where
he is the only witness for the defence, a jury is usually slow to accept
his story. But where another witness, disinterested, a bystander,
would testify in corroboration of the defendant in a new trial, his

testimony might greatly alter the complexion of the case in the minds
of a jury. And while true the law is well-settled that the new evi
dence in support of a motion for a new trial must be, to the satisfaction
of the judge, such as would probably result in the acquittal of the
accused, yet it would seem that in a homicide case, where the testi

mony of a single unbiased witness for the defence might have turned

the tide in favor of the accused, he should be given another hearing.
But the cases are numerous in sustaining the decision handed

down in this case. The case of People v. O'Brien, 78 Cal., 41, is
almost identical. In Underbill's Criminal Evidence the proposition is
laid down thus (Par. 522) :

A motion for a new trial on the ground of newly-discovered
evidence must be denied if it appears to the Court that the evi
dence would have been cumulative merely if it had been intro
duced at trial.

A most powerful argument in support of the refusal of a new

trial in cases of this character is, in my opinion, that new trials are
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looked upon by the public, in cases where the defendant is plain'y
guilty, with great disfavor, and the tendency of the people of a com

munity, even now great, would become still greater to take such mat

ters into their own hands and deal with the criminal by lynching.
Viewed from this aspect, it seems the decision in this case is more

reasonable. The government had offered five or six disinterested wit

nesses, who told the same story of the killing, and the defendant him
self was the sole witness in his behalf, and upon cross-examination he
had failed to explain discrepancies concerning the clothing which he

represented as having been cut by deceased. It is reasonably certain
that the homicide was unprovoked, and, while the new witness might
possibly have influenced the minds of a jury, yet more than likely he
would not have, and the turbulent effect of a new trial upon the com

munity in such a case is a sufficient justification for this court to fol
low the long line of decisions which hold that evidence when cumula
tive will not of itself support a motion for a new trial.

B. J. L.

Situs of Trust Estate.

In re Countess De Noailles Estate (Pa.), 84 Atl., 665.

In this case it was held that mortgages, bonds, trust deeds and
other securities held by trustees in Pennsylvania under a deed creating
a mere passive trust with the beneficial use and absolute disposal in a

widow domiciled in France, have their situs in France and on her
death without lineal descendants are not subject to collateral inherit
ance tax in Pennsylvania. In Pennsylvania a distinction is made be
tween things in action and tangible personal property, in this case the
Court stating�

While as a general rule the situs of personal property follows
the owner, some species of personalty may, for particular pur
poses, have a situs distinct from the legal one.

In Small's Estate, 151 Pa., 1, 25 Atl., 23, this was recognized,
because the property of the limited partnership in that State in which
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the foreign decedent held stock, was largely made up of lands, mer
chandise, and other personal property which had a tangible existence
and was actually located in that State.

In Moss v. Edwards, 84 A., 198, the Supreme Court of New

Jersey held that stock in a New Jersey corporation in the possession
of and belonging to a person domiciled in another State, who died
there intestate, is not subject to the inheritance tax of New Jersey, and
that it is immaterial whether succession is by legacy or under intestate
laws.

B. A. M.

Assumption of Risk.

Some of the recent decisions go far to strengthen the case of the
servant who has been injured in a dangerous employment, in an un

safe workroom, or by the negligence of his superiors. The attitude
of the courts tends to make it increasingly difficult to argue that the
servant assumed the risk which resulted in his injury. In Orange
Lumber Company v. Ellis (150 S. W. 582) the foreman of a mill-room,
while feeding slabs into a machine, was seriously injured by a splinter
hurled back from the saw. The accident was due to the generally
unfit condition of the machinery. The person injured knew that the
machine was not in good repair and had guarded against just such
accidents by placing a screen of one and one-quarter inch board in a

position to protect him from such flying slabs. But the accident in

question was very violent, and the splinter had penetrated this screen

and injured the appellee. The court said : "The knowledge which bars
the servant of recovery * * * * is the complete appreciation of
the risk, and not a mere apprehension of possible danger." On this

theory the certified questions submitted to the court were answered in
favor of the appellee.

In Gulf Pipe Line Company v. Clayton (150 S. W. 268) a length
of pipe had fallen into a ditch and a general order was given to

laborers standing near to prepare to lift it out. Not enough of them
obeyed this order to lift the pipe in safety, but the petty foreman in
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charge, not noticing this fact, nevertheless ordered the pipe to be

lifted. As a result, one of the laborers, the appellee in this case,

strained and tore the muscles of his side. His suit for damages was

successful in the lower court. The Court of Civil Appeals of Texas,
recognizing that the position of the laborer in grasping the pipe made

it impossible to see how many were helping him, and that, once he
had lifted the pipe he was compelled to retain his hold or injure him

self and others, decided that, despite the general rule that one subjects
himself to a physical strain at his own peril, the laborer had a right
to rely upon the petty foreman to see that he was not required to

over-exert himself, and the judgment of the lower court was sustained.
In Keating v. Hewatt et al (99 N. E. 479) one who oversees the

work, hires and discharges help, keeps account of time and gives
orders concerning the performance of work is decided to be a "Super
intendent" within the meaning of the employer's liability statutes of
Massachusetts. The employe does not assume risks due to the negli
gence of such superintendent where, acting under assurance from him
and under his orders the employee enters an unsafe place and is in

jured when machinery is started contrary to those assurances. The

employer is held liable for such injuries where the employee might, by
an exertion of extreme caution, have saved himself after the machinery
had started.

In Lavartue v. Ely Lumber Company (99 N. E. 469) the same

court held, "The burden of proof, where it is contended that the

employee assumed the risk, rests upon the employer." Where a risk

may arise, but it is neither obvious nor frequent, it is nevertheless the

employer's duty to explain it, and the jury is the judge of whether or
not a risk was sufficiently explained to an inexperienced employee.

In Pittsburg-Buffalo Company v. Cheko, 199 Fed. 525, a case in
the Western District of Pennsylvania, the court reaffirmed the "pri
mary, non-transferable duty of an employer to furnish an employee
with reasonably safe tools and appliances." The principle was carried
to the extent of holding the employer liable where the employee used
a mine-motor usually operated by a skilled workman, it being shown
that there was a custom permitting others to operate the motor in the
absence of the person designated to use it. A statute requiring the

employment of a mine foreman to have "exclusive charge and super
vision of" the underground workings does not take the responsibility
for injuries due to unsafe tools off the shoulders of the mine-owner.

Sunrise Coal Company v. McDaniel (150 S. W. 3). While a



RECENT CASES

coal miner was at work, slate from the roof fell upon and very seriously
injured him. He had been employed one month and a half in the
work, had noticed the dangerous condition of the roof, and had
warned the mine foreman that the roof was apt to fall. Upon the
mine foreman assuring him that there was no serious danger, he had
returned to work under the dangerous roof. The upper court sus

tained the view that the case was one for the jury and that a peremp
tory instruction to find for defendant should be refused. The miner,
though experienced, might not have had full knowledge of conditions
in this particular mine. He had some right to rely on the assurances

of his foreman; having so relied, he was injured in a place to work
in which was, in fact, unsafe. Judgment for the plaintiff was upheld.

J. J. K.

Negligence.

The Supreme Court of New Jersey had before it a case involving
negligent injury, the case of Lemer v. Public Service Ry. Co., re

ported in 84 Atlantic, page 618. The question presented was whether
an injury to a trespasser upon a slowly moving street car, sustained

by his being forced therefrom, was malicious and intentional or simply
negligent. As against a trespasser a merely negligent act will not form
the basis of a recovery, because the duty to exercise reasonable care is
not owing to a trespasser. But a malicious or intentional injury is
actionable even against a trespasser. In this connection Mr. Justice
Voorhees, speaking in the case of Hoberg v. Collins et al, 80 N. J. Law,
425, said:

To force a man from a rapidly moving railway train, it is
well known, is to subject him to a hazard almost certain to result
in loss of life or severe bodily harm. Such an act, therefore, if
conditions are known, is malicious and wrongful. To remove one

from a railway car at rest is not an inherently dangerous act, nor
one which commonly does, or is likely to, eventuate in harm, so

that, if in fact an injury should result, it could be said to be wanton
or willful and intentional.
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The doctrine of res ipsa loquitur was recently invoked in an injury
case, Rist v. Philadelphia Rapid Transit Co., 86 Atlantic, 687, where
the plaintiff received her injury while alighting at night-time from

a car of the defendant company. The car came to rest at an accus

tomed place of stopping, and in descending from the step of the car

plaintiff stepped into a depression in the street which caused her to

fall upon a pile of paving blocks immediately before her. The negli
gence complained of was plaintiff's discharge from the car at a point
where the street was in an unsafe and dangerous condition. The lower
court refused to instruct the jury that the mere happening of the acci
dent did not raise any presumption of negligence on the part of the
defendant company, but the Supreme Court of Pennsylvania, on

appeal, held that that point should have been unequivocally affirmed.
The burden of showing negligence and that the negligence was the

proximate cause of plaintiff's injury was upon the plaintiff, the mere

happening of the accident not raising any presumption of negligence
on the part of the company.

Quite an interesting case involving the duty of a municipality to

keep its streets in a reasonably safe condition, is that of Kost v. Ash
land Borough, 86 Atlantic, page 691. A pole erected by an electric

light company having authority to erect poles in the street, fell, and
caused the death of a child. At the trial the borough attempted to

show that the pole had been erected by the electric light company
under authority, because, such being the case, the liability of the

borough would be less stringent than if the pole were unlawfully upon
the street. The lower court refused to permit this showing to be
made, and on appeal, the Supreme Court of Pennsylvania reversed
the lower court, holding that the pole having been erected by a cor

poration that had a legal right to erect it, the duty to maintain the

pole in a safe condition rested primarily upon the corporation, while
the borough's duty of supervision and inspection was only secondary.
Consequently, the liability of the borough was less stringent than if
the pole had beeen unlawfully upon the street or had been erected by
it and was under its sole management. In the course of its opinion,
the Supreme Court said: "The duty of a municipality to keeps its
streets in a reasonably safe condition extends to cases where an unsafe
condition of its streets is brought about by others than its agents. But,
as the basis of an action against it is negligence and its duty is that of

inspection, it must be shown that it had notice of the defect or might
have known thereof by the use of reasonable care and watchfulness.
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Its duty in the care of its streets was not to seek for defects, but to
observe them when they became observable in the exercise of reason
able supervision."

R. A. C.

Reasonable Time in Which to Board a Car.

That a carrier of passengers is held to the highest degree of care
and diligence, is a principle old in the law ; that this requires the allow
ance of a reasonable time for passengers safely to board a car, is
equally a fundamental. General agreement upon broad principles,
however, is no assurance against utter discord in their application.
Is it sufficient that the passenger shall have gained the platform, or
merely have mounted the step? Or must he have entered the car�

must he have reached a seat?
These questions are placed before the court in two cases reported

last month.

In Illinois Central R. R. v. Ball (150 S. W., 668, Kentucky),
Mrs. Ball and her small daughter had reached the platform of the car

and were about to enter, when the sudden starting of the train caused

the fall and the resultant injuries for which the action was brought.
The Court stated the rule that the passenger need not be given time
to reach a seat or to "get safely within the car," and that the train

may be started as soon as the passenger has "fairly entered the car."
It was held that Mrs. Ball and child had "fairly entered the car," and
that this was not one of the cases in which unusual care was required.

A holding more favorable to the passenger could hardly have
been expected ,in view of earlier Kentucky decisions. About the only
definite duty imposed upon the carrier is to give the passenger a

chance to get beyond the steps of the car (C. & O. R. R. v. Borders,
140 Ky., 548�ipio.) The passenger's right to reach a seat has
never been seriously contended for.

In L. & N. R. R. v. Hale (42 L. R. A., 293�1898), the first

Kentucky case on the general subject, the plaintiff was a very fat

woman, accompanied by children. She was "fairly inside" of the
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car when it started, and the Court declared that to be sufficient.
The same rule has several times since been announced. (Middles-
borough Ry. Co. v. Webster, 50 S. W., 843; Bennett v. Ry. Co., 122

Ky., 59; Howard v. Ry. Co., 105 S. W., 932; Lexington Ry. Co. v.

Britton, 130 Ky., 676.) Sheffer v. L., H. & St. L. Ry. Co. (60
S. W., 403), it is true, stated that a "reckless or unnecessary jerk
or lurch of the care in starting" before the passenger could reach a

seat, gave a cause of action�a principal much older than the Sheffer
case. The Court, too, has always held that the circumstances of a

case might be such as to impose a greater obligation upon the carrier;
but, in the same breath, it declared that a fat woman with both arms

full of bundles and children tugging at her skirts, was not one enti
tled to this greater consideration (L. & N. R. R. v. Hale, supra.)

In other jurisdictions the rule has on the whole been more liberal
towards the passenger. There are, however, few States in which

any one rule has been uniformly adhered to. So far as we can learn,
the question was first passed upon in Dougherty v. Mo. Pac. R. R.

(9 Mo. App., 478). The conveyance was a horse-car, but the Court
stated the rule to be the same as applied to cars "drawn by steam";
the passenger, it said, must be given time to reach his seat. Mis

souri, after some years, reversed this ruling, and declared in Darnell
v. R. R., that the carrier need not wait for the passenger to be seated ;
but in Stoddard v. R. R. (105 Mo. App., 512) it returned to its first

position1, and reaffirmed it in Miller v. Ry. Co. (125 Mo. App., 414).
A few years later, in Brady v. Traction Co. (140 Mo. App., 421), it
was said that the peculiar facts of each case must determine what is

a "place of safety," and that this might, "in some cases" mean a seat.

Gabriel v. Ry. Co. (148 S. W., 168�decided last year) goes yet
further, and holds that ordinarily the passenger need not be given
time to get a seat.

In Texas, R. & G. N. Ry. Co. v. Copeland (60 Texas, 325), re
quired that time be given for all to reach seats ; and the affirmance of

this doctrine by the Texas Court of Appeals in Gulf, etc., R. R. v.

Powers (4 Texas Appeals, 228) would seem to have established this

as the rule for that State.
This latter doctrine, however, is one but little reverenced in other

States. It can hardly be said to have reason on its side. The rule

requiring time for the passenger to get "safely inside" the car, and
the determination of when one is "safely inside," from the facts of

each case, would seem to afford the passenger an ample protection.
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For example: in a Massachusetts case, Hamilton v. Boston & North
ern St. Ry. Co. (193 Mass., 324), a nurse was standing on the run

ning board of a street car, helping her charge to move further in on

the seat, and while nurse and child were in these positions the car

started. The Court rejected the claim that the carrier must "wait
until every passenger had become seated," but held the jury justified
in finding that under the circumstances the car should have waited
until the nurse had had time to be seated. In Massachusetts this
rule had been well established (Hamilton v. R. R., supra; Weeks v.

Boston Elevated Co., 190 Mass., 563; Sauvan v. Citizens' Electric
Street Ry. Co., 197 Mass., 176). Starting before the passenger has
reached a seat would not, then, in itself afford ground for a recovery;
but it might, in connection with the other facts of the case, justify
the jury in finding negligence. Such would seem to be the present
rule in New York, Minnesota, and Alabama, if not in many other
States. (Akersloot v. Ry. Co., 131 N. Y., 599; Kinkade v. R. R.

Co., 29 N. Y. Supp., 747; Dochtermann v. R. R. Co., 164 N. Y.,
586; Steeg v. Ry. Co., 50 Minn., 149; Birmingham Ry., Light and
Power Co. v. Hawkins, 153 Alabama, 86.)

Some courts, however, have gone far to protect the carrier.
Herbich v. Ry. Co. (65 N. J. L., 38), for instance, held it error to
refuse an instruction that "the starting of a car before a passenger
is seated is not negligence." The Herbich case was relied upon in

a rather remarkable decision in Louisiana, Sharp v. R. R. Co. (in
La., 395). The plaintiff was over seventy years old, and weighed
220 pounds, but the Court nevertheless held that the test was whether
he had gained a good foothold on the platform, that there wa.s no

negligence if he was on the platform and entering the doorway, and
that "certainly it is not necessary to wait until the passenger has taken
his seat."

We believe, though, that the rule which we have just been dis

cussing, the rule of Dochtermann v. R. R., supra, and in force in
New York, Alabama, etc., is coming more and more to be the gen
eral rule. It seems to have reason on its side, and that fact should
assure its adoption in the many jurisdictions where the question has

never been decided. It was approved, in rather dubious language,
in the other case reported last month, that of St. Louis, I. M. &
S. R. R. v. Wright (150 S. W., 706, Arkansas). Mrs. Wright, with
an infant in arms, was just passing from the platform into the body
of the car, when the train started with a jerk, and she was thrown
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to the floor and injured. The trial judge instructed the jury that the

carrier must hold its train long enough for the passenger to reach
a seat, and that this meant a "reasonable time," determined by the

circumstances of each case. The Supreme Court held this instruc

tion correct within the rule of R. R. v. Hartung (95 Ark., 220),
where it was said that the train must be held for a "reasonable time

to permit those who wish to enter to do so with safety," and that the

reasonableness of the time depended on the facts of each case.

"Trial by Jury/'

When a judge in a court of first instance has assured himself
that a plaintiff has no right of recovery, should he allow himself to
be shaken by the contrary opinions of some thirty-odd jurymen?
The justice presiding in one of New York's municipal courts decided
this question in the negative, but the Appellate Division of the Su

preme Court reversed him.
Morris Perlman had sued to recover for personal injuries. A

jury awarded him $50. An unwarranted verdict, said the Court, and
promptly set it aside. Perlman started all over again, and persuaded
a new jury to give him a verdict for the same amount. Again the
Court set it aside as contrary to the weight of the evidence. The
result of Perlman's third effort must have caused the magistrate to

lose faith in all forms of democratic government, for a third jury
returned a verdict for the plaintiff, in the sum of $50. But, muses

the Court, in so populous a city there must be twelve men who will
refuse to award this plaintiff $50; if we but try long enough, we may
find them. Again the verdict is set aside, as opposed to the weight
of the evidence. The plaintiff's fears, however, must have run in the
same channel as the judge's hopes, for Perlman appealed. The Con
stitution of this State provides that trial by jury "in all cases where
it has been heretofore used shall remain inviolate forever," and this
means that the opinion of the jury on the facts of a case need not

always coincide with that of the judge. The Appellate Division ap
proved this contention. "There can be," it said, in the language of

Ridgely v. Taylor Co. (126 App. Div., 304, no N. Y. Supp., 665),
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"no justification, where there is evidence to support a proposition, to
continually set aside the verdict of juries until a jury happens to be
found to agree with the trial court."

The Appellate Division, however, had itself set aside a similar
thrice-rendered verdict, in Meinrenken v. Central R. R. (103 App.
Div., 319, 92 N. Y. Supp. 1015) ; but that action, as interpreted by
the Court in the present case, was "based on the failure of the plaintiff
to make out a case,"�the failure to set forth any evidence on which
a verdict could be based. The verdict of the jury in that case was

not set aside as opposed to the weight of the evidence, but because
there was no evidence to support a verdict. In the present instance
this was not the case. The lower court had refused to take the cause

from the jury as unsupported by evidence. That court's contention

was, that the evidence fairly presented a question of fact, that there
was evidence in favor of the plaintiff, but that the jury had used
execrable judgment in crediting plaintiff with a preponderance of it.

Perlman v. R. R. Co. states a very satisfactory distinction in this

regard�satisfactory, that is, if one grasps it. And as this is the
second time that the Appellate Division has so noted it,* the distinc
tion must exist.

*Previously, in Bertolami v. U. S. Eng. Co., 132 App. Div., 804,
117 N. Y. Supp., 826.
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Treasurer, Monie Sanger, District of Columbia; Historian, David
Wiener, Pennsylvania; Sergeant-at-Arms, Hugh I. Monoghan,
Pennsylvania.

Third Year Class.

President, Charles E. LeFoe, District of Columbia; Vice President,
G. Clifford Howard, District of Columbia; Secretary, C. Edgar
Davis, District of Columbia; Treasurer, Leo J. Brennan, Michi
gan; Historian, Albert E. Steinem, District of Columbia; Ser

geant-at-Arms, Thomas J. McGauley, Massachusetts.

Second Year Class.

President, Joseph J. McConville, Pennsylvania; First Vice President,
William H. S. Callaghan, Rhode Island; Second Vice President,
William I. Connolly, District of Columbia; Secretary, Harry M.
Carroll, Pennsylvania; Treasurer, Oliver Smith, Ohio; Sergeant-
at-Arms, George A. Cannon, Massachusetts.

First Year Class.

President, W. J. Bryan, Jr., Arizona; Vice Presidents, T. S. Carlin,
Virginia, G. W. Kreiss, District of Columbia, C. L. Landon,
District of Columbia, W. B. Young, District of Columbia;
Secretary, H. P. Coffin, District of Columbia; Treasurer, A. G
Lyons, Pennsylvania; Historian, A. N. Schroeder, Iowa; Ser
geant-at-Arms, William J. Bushwaller, New York.

Senior Debating Society.

President, Horace H. Hagan, Oklahoma; Vice President, H. S. Yohe,
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Pennsylvania; Secretary, A. Earl Unger, Pennsylvania; Treas
urer, Benjamin A. Matthews, Georgia.

Executive Committee: Eugene Quay, District of Columbia, Chair
man; Arthur W. Herger, Wisconsin, John J. Kenney, Colorado.

Junior Debating Society.

President, Harold F. Beacom, Oklahoma; Vice President, A. P. Con
nor, District of Columbia; Secretary, Charles Fahy, Georgia;
Treasurer, Alfred J. Bonomo, Louisiana; Sergeant-at-Arms,
Albert E. McGinn, Iowa.

Morris Law Club. �

President, Raymond C. Donnelly, New York; Vice President, Frank
A. Lynch, Massachusetts ; Secretary, Bolitha J. Laws, District of
Columbia; Treasurer, Thomas M. Mum, Montana; Sergeant-at-
Arms, G. Clifford Howard, District of Columbia.

Executive Committee: Francis C. Canny, Ohio, Chairman; Horace H.

Hagan, Oklahoma, Fay E. Lucas, Maine.

Morris Law Club�Junior Branch.

President, William T. Richmond, Iowa; Vice President, Aloysius
Sulzer, Indiana; Secretary, Joseph W. Grimes, Rhode Island;
Treasurer, Charles Fahy, Georgia; Sergeant-at-Arms, Harold F.

Beacom, Oklahoma.

Executive Committee: Guy Marshall, Illinois, Chairman; James C.

Mulvaney, Massachusetts, Edward J. Walsh, District of Columbia.

Carroll Law Club.

Chancellor, Wm. F. Cannon, Massachusetts; Vice Chancellor, John
Myron, Massachusetts ; Recorder, Wm. J. Devine, Pennsylvania ;

Comptroller, Daniel J. Marshall, Massachusetts; Censor, Edward
H. Bogan, Massachusetts.

White Law Club.

President, Henry O. Gartner, District of Columbia; Vice President,
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George F. Frick, District of Columbia ; Secretary-Treasurer, J. C.
Hammack, District of Columbia.

Ye Domesday Booke.

Editor-in-Chief, Francis C. Canny, Ohio; First Assistant Editor-in-
Chief, Horace H. Hagan, Oklahoma ; Second Assistant Editor-in-

Chief, Wm. F. Cannon, Massachusetts.

Associate Editors: Charles W. Whalen, Ohio; John J. Kenney, Colo
rado ; Eugene Quay, District of Columbia ; Raymond C. Donnelly,
New York; Edson B. Browne, Connecticut; Sidney F. Taliaferro,
Virginia.

Artist, George Stegmaier, Pennsylvania.
Business Manager, William R. Sheehan, Ohio; Assistant Business

Managers, Louis Herbst, Illinois; Leo J. Brennan, Michigan.

Notes

The Practice Courts have been organized for the year, with J. J.
Darlington, J. Nota McGill, and J. Spaulding Flannery as Justices of
the Court of Appeals; Wm. Cleary Sullivan and Prescott Gatley pre
siding in the lower court.

The Committee on Intercollegiate Debates is considering meetings
with Cornell and South Carolina.

The White Law Club was organized last month. Its chief pur
pose is scholastic, but it aims also to combine social activities with

study�resembling in its general outline the Morris and Carroll Clubs.
The charter members are: Walter B. Burns, Thomas Dawson, Joel
T. Dewberry, G. F. Frick, John S. G. Gallagher, Frederick R. Gibbs,
A. L. Gonzalez, D. F. Gore, Mark A. Hall, W. B. Hart, J. C.

Hammack, James D. Hobbs, Fay S. Holbrook, Franz A. Hoster, C. L.
Howard, H. E. Armstrong, J. T. Johnson, Frank J. Keelty, Roscoe
V. Lake.

The Club is named in honor of Edward Douglas White.
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The Junior Prom, will be held shortly before Lent.

The first of the inter-society prize debates is scheduled for Janu
ary n. John J. Kenney of Colorado and Paul Armstrong of Utah
appear for the Senior Society; John Connolly and Albert E. McGinn,
both of Iowa, for the Junior Society.

The Morris Club has increased its limit of membership to twenty-
two. Benjamin A. Matthews, Arthur W. Herger, Harvey D. Jacob,
John J. Kelley, and Thomas J. McGauley have been chosen to fill the
vacancies.



 


