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THE EXERCISE OF FEDERAL AUTHORITY OVER
INTERSTATE COMMERCE AS A POLICE POWER

"Our dual form of government has its perplexities, State and
nation having different spheres of jurisdiction, as we have said, but
it must be kept in mind that we are one people; and the powers
reserved to the States and those conferred on the nation are adapted
to be exercised, whether independently or concurrently, to promote
the general welfare, material and moral. This is the effect of the
decisions, and surely if the facility of interstate transportation can be
taken away from the demoralization of lotteries, the debasement of
obscene literature, the contagion of diseased cattle or persons, the

impurity of foods and drugs, the like facility can be taken away from
the systematic enticement to and the enslavement in prostitution and

debauchery of women, and, more insistently, of girls " Thus runs

the decision of the United States . Supreme Court in Hoke et al. v.

The United States, decided February 24, 1913, in which the consti

tutionality of the "White-Slave Traffic Act" was called into question
and was upheld." b

Enacted by Congress under its constitutional authority to regu
late commerce among the several States, the White-Slave Traffic Act
was frankly enacted for the purpose of safeguarding the morals of
the nation. Even the enactment of this act, however, has not marked
the limit to which some of the advocates of a strong central govern
ment would have us go, and if they have their way we may yet see

written upon our statute books, in the interest of national health and

vitality, laws forbidding interstate and foreign commerce in goods
made by the employment of child labor. Strong public sentiment may
bring about such legislation even as it has already brought about the
enactment of statutes excluding from interstate commerce lottery
tickets c; obscene literature, and articles designated for indecent and
immoral use d ; impure and impotent viruses, serums, toxins, and

analogous products * ; adulterated foods, drugs, and liquors f ; and
unwholesome meats and meat products.*

aHoke et al. v. U. S., decided by the Supreme Court of the United States,
February 24, 1913.

636 Stat. L., 825. C26 Stat. L., 963.
<*29 Stat. L., 512. ?32 Stat. L., 728.
/34 Stat. L-> gH Stat. L., 674.
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The fact that the States conveyed to the federal government their
right to regulate interstate commerce without definition or limitation
and without specifying the purposes for which that right might be
exercised has allowed free play for judicial construction and a wide
latitude of statutory enactment. Limited in its exercise at first to

matters pertaining to safety in a purely physical sense and to pros
perity in a sense purely commercial, with the quickening of public
conscience the federal power has more recently been exercised in

constantly widening fields. As a result, practically all of the earlier
cases arose under State laws and were for the purpose of obtaining
relief from the exactions of the State on the ground that they con

stituted an encroachment on the exclusive jurisdiction vested in Con

gress with respect to interstate and foreign commerce; but in more

recent years, since the passage, in 1895, of the act for the suppres
sion of the lottery traffic, as the result of the growing mass of federal
statutes bearing upon interstate commerce, there have come before
the courts for decision no inconsiderable number of cases in which
defendants have undertaken to escape the demands of federal statutes,
preferring to subject themselves to the police power of the State
rather than to the power of the federal government to regulate inter
state commerce.

In reason, as well as through the decisions, it may be said that at
no time is there a gap in government authority in this country over

either persons or things. There is no gap either with respect to time
or place, or with respect to the nature or extent of the sovereignty
that may be exercised. When a person or a thing lawfully enters
interstate commerce and State control loosens, federal authority in

stantly seizes upon all the jurisdiction that the State has dropped and
holds it until the journey is at an end. And when at the end of the

journey federal control ceases, the jurisdiction of the State immedi
ately attaches, and government authority is as complete as before.
But commonly a distinction is drawn between the nature of the State
and the Federal jurisdiction. The State, it is said, derives its author

ity from the police power, inherent in sovereignty itself, while the

authority of the Federal Government comes solely from that class
in the Constitution which gives Congress power to regulate commerce

with foreign nations, and among the several States, and with the
Indian tribes. And a distinction is attempted which denies to the
Federal Government police power except within the District of Co
lumbia and certain other places under exclusively federal control; or
possibly it may be admitted in a way, that something that resembles
the police power exists. In the case just cited, for instance, Hoke
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<?t al. v. The United States, we meet with an example of such an

admission, when the Court says : "The principle established by the
cases is the simple one, when rid of confusing and distracting con

siderations, that Congress has power over transportation 'among the
several States'; that the power is complete in itself, and that Con
gress, as an incident to it, may adopt not only means necessary but
convenient to its exercise, and the means may have the quality of
police regulations."

But if such means may have the quality of police regulations,
wherein do they differ from police regulations? Federal laws for
the regulation of interstate commerce may be frankly enacted in the
interest of public morals, as has already been done with relation to

lotteries, obscene literature, and the transportation of prostitutes.
They certainly may be enacted with reference to public safety. They
may be enacted with reference to public health, as has been done with

respect to the transportation of persons suffering from certain con

tagious diseases, and with respect to interstate commerce in adulter
ated foods and drugs. They may be enacted with respect to the

general welfare, as has been done with respect to the transportation
of animals suffering from communicable diseases and with respect to
interstate commerce in insecticides. And in the language of the

Supreme Court itself, the powers reserved to the States and those
conferred on the nation are adapted to be exercised, whether inde

pendently or concurrently, to promote the general welfare, material
and moral. Wherein, then, does the power of the Federal Govern
ment within the purview of interstate commerce differ from the power
of the State government outside of the purview of such commerce?
Are not both but parts of the same authority, incident to sovereignty�
the police power?

The broadening view with respect to the duty of the Federal
Government to the people of the States in return for the grant of
exclusive control over interstate commerce has resulted in the estab
lishment of new limits to mark the time when the duty of the Federal
Government begins and the time when federal authority ends. Cases
have more often turned upon the time when federal authority ceased
than upon the time when it began, but the latter question was in
volved in Coe v. Errol, 116 U. S., 517, decided in 1886, which may be
said to establish the general rule applicable to this point. In that
case, certain logs had been gathered in or near the town of Errol,
New Hampshire, for transportation, when the season opened, into
the State of Maine, for manufacture and sale. Before transporta
tion was begun, however, the logs were appraised for taxation by the



132 GEORGETOWN LAW JOURNAL

selectmen of the town of Errol, and the owner, Coe, sought relief
from the tax on the ground that the property was already in the

course of interstate ocmmerce when the assessment was levied, having
been gathered at an appropriate shipping place, with intent to ship.
Defining the time when merchandise passes into interstate commerce,

the Court said :

"But no definite rule has been adopted with regard to the

point of time at which the taxing power of the State ceases as to

goods exported to a foreign country or to another State. What
we have already said, however, in relation to the products of a

State intended for exportation to another State will indicate the

view which seems to us the sound one on that subject, namely,
that such goods do not cease to be part of the general mass of
property in the State, subject, as such, to its jurisdiction, and to

taxation in the usual way, until they have been shipped, or entered
with a common carrier for transportation to another State, or

have been started upon such transportation in a continuous route

or journey. We think that this must be the true rule on the

subject. It seems to us untenable to hold that a crop or a herd
is exempt from taxation merely because it is, by its owner, in
tended for exportation. If such were the rule in many States
there would be nothing but the lands and real estate to bear the
taxes. Some of the western States produce very little except
wheat and corn, most of which is intended for export ; and so

of cotton in the southern States. Certainly, as long as these

products are on the lands which produce them, they are part of
the general property of the State. And so we think they con

tinue to be until they have entered upon their final journey for

leaving the State and going into another State.
"It is true, it was said in the case of the Daniel Ball, 10 Wall.,

557. 5^5 : 'Whenever a commodity has begun to move as an

article of trade from one State to another, commerce in that com

modity between the States has commenced.' But this movement

does not begin until the articles have been shipped or started for

transportation from the one State to the other. The carrying
of them in carts or other vehicles, or even floating them to the

depot where the journey is to commence is no part of that jour
ney. That is all preliminary work, performed for the purpose
of putting the property in a state of preparation and readiness
for transportation. Until actually launched on its way to another
State, or committed to a common carrier for transportation to



AUTHORITY OVER INTERSTATE COMMERCE 133

such State, its destination is not fixed and certain. It may be
sold or otherwise disposed of within the State, and never put in
course of transportation out of the State. Carrying it from the

farm, or the forest, to the depot, is only an interior movement of
the property, entirely within the State, for the purpose, it is true,
but only for the purpose, of putting it into a course of exporta
tion. It is no part of the exportation itself."

Following this decision then, goods within a State remain a

part of the local commodities of the State, and as such subject to its

police power until they have been shipped or entered with a common

carrier for transportation to another State or have started upon such

transportation in a continuous route or journey; and even the carry
ing of such goods from the place of manufacture or storage to the

place of shipment, and with intent to ship, does not constitute any

part of such transportation. As a corollary, until commodities have
been so shipped, entered with a common carrier, or started on their

journey, they do not become a part of interstate or foreign commerce

in such a way that federal jurisdiction will attach. But although
under this decision federal jurisdiction may not attach until goods
to be transported have been shipped, entered with a common carrier,
or started on their journey, the time when such jurisdiction first at
taches has in recent years been very considerably extended, so as to

reach in certain instances a period long prior to the time when actual

transportation begins ; it has been carried back to a time when cer

tainly the intent of the owner is the only thing that distinguishes the

goods as being even potentially a part of interstate commerce. The

right thus claimed under the power of the Federal Government to

regulate interstate commerce is the right to reach from the time when

transportation actually begins back into the commercial life of the
State and to supervise and control the work of establishments located
within the territorial jurisdiction of the State and subject in all re

spects to its taxing power. The basis of the claim is that such federal

supervision and control are necessary to effect the exclusion from

interstate commerce of articles that are unwholesome or in some

respect fraudulent. Notwithstanding that the federal jurisdiction thus
asserted begins at a time prior to that fixed by Coe v. Errol to mark
entrance into interstate commerce, the claim is amply supported by
the authorities. For instance: "The power vested in Congress 'to

regulate commerce with foreign nations, and among the several States,
and with the Indian Tribes,' is the power to prescribe the rule by
which that commerce is to be governed, and is a power complete in
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itself, acknowledging no limitations other than those prescribed in

the Constitution." (Leisy v. Hardin, 135 U. S., 100.) The right under
certain conditions to supervise the manufacture of an article even

within a State is but an incident to the regulation of interstate com

merce, and the law providing for such inspections merely a rule by
which such commerce is to be governed.
As an example of such federal claims to the right of inspection

under the interstate commerce clause of the Constitution as a condi
tion precedent to participation in interstate commerce may be cited:

An Act to provide for the inspection of live cattle, hogs, and the
carcasses and products thereof which are the subjects of interstate

commerce, and for other purposes, approved March 3, 1891. (26 Stat.

L., 1089.) The parts of this Act pertinent to present purposes are as

follows :

"Section 3. The Secretary of Agriculture shall cause to be

inspected, prior to their slaughter, all cattle, sheep, and hogs which
are subjects of interstate commerce and which are about to be

slaughtered at slaughterhouses, canning, salting, packing or ren

dering establishments in any State or Territory, the carcasses or

products of which are to be transported and sold for human con

sumption in any other State or Territory, or the District of Co

lumbia, and in addition to the aforesaid inspection, there may be
made in all cases where the Secretary of Agriculture may deem

necessary or expedient under rules and regulations to be by him

prescribed, a postmortem examination of the carcasses of all

cattle, sheep and hogs about to be prepared for human consump
tion at any slaughterhouse, canning, salting, packing or rendering
establishment in any State or Territory, or the District of Colum
bia which are the subject of interstate commerce.
*******

"Section 5. That it shall be unlawful for any person to trans

port from one State or Territory or the District of Columbia
into any other State or Territory or the District of Columbia, or
for any person to deliver to another for transportation from one

State or Territory or the District of Columbia into another State
or Territory or the District of Columbia the carcasses of any
cattle, sheep, or swine, or the food products thereof, which have
been examined in accordance with the provisions of Sections 3
and 4 of this Act, and which on said examination have been de
clared by the inspector making the same to be unsound or dis
eased. Any persons violating the provisions of this section shall
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be deemed guilty of a misdemeanor and punished for each offense
as provided in Section 4 of this Act."

No provision was ever made, however, to enforce general and
substantial compliance with this Act, and conditions in the great meat
packing establishments of the nation became a public scandal. Addi
tional legislation of the same purport, but framed in such a way as

to place the officers of the federal government practically in supreme
control of these places of business wherever situated, provided only
they were engaged in interstate commerce, was enacted as a "rider"
to the Agricultural Appropriation Act of June 30, 1906, 34 Stat. L.,
647. The extent to which the Federal Government, in the execution
of the provisions of this act, enters into the most intimate daily life
of the State can be best understood by reference to a few of the

regulations promulgated under its authority for the purpose of con

trolling the personal habits of the States' sovereign citizens, provided
only they be engaged in connection with the preparation of meat and
meat products for interstate commerce.

Regulation 10. Sanitation.

"Section 6. Managers of establishments must require em

ployees to be cleanly. The aprons, smocks, or other outer cloth
ing worn by employees who handle meat or meat food products
shall be of a material that is readily cleansed and made sanitary,
and only clean garments shall be worn. Persons who handle
meat or meat food products shall be required to keep their hands

clean, and they shall be required also to pay particular attention
to the cleanliness of their hoots or shoes.

"Section 7. Persons affected with tuberculosis or any other
communicable disease shall not be employed in any of the de
partments of establishments where carcasses are dressed, meat is
handled, or meat food products are prepared; and any employee
of such establishment who may be suspected of being so affected
shall be reported by the inspector in charge to the manager of the
establishment and to the Chief of the Bureau of Animal Industry.

"Section 8. All waterclosets, toilet rooms, and dressing rooms

shall be entirely separated from compartments in which carcasses

are dressed or meat or meat food products are cured, stored,
packed, handled, or prepared. Where such rooms open into com

partments in which meat or meat food products are handled they
must, when this is considered necessary, be provided with prop-
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erly ventilated vestibules and with automatically closing doors.

They shall be conveniently located, sufficient in number, ample
in size, and fitted with modern lavatory accommodations, includ

ing toilet paper, soap, running hot and cold water, towels, etc.

They shall be properly lighted, suitably ventilated, and kept m �.

sanitary condition. Convenient and sanitary urinals shall be

provided ; and washstands, near at hand, shall also be provided."

Modern science justifies much that is contained in these regula
tions, and modern decency justifies the rest; and it is fortunate indeed
that our Constitution is broad enough to permit their promulgation
by the Federal Government. Such things were, however, hardly
within the minds of the members of the Constitutional Convention
when that document was formulated and executed.

Another law in which the federal government claims the right
under its interstate commerce power to go back of the time of ship
ment and to control the most intimate details of the operations of the
establishments in which goods for interstate commerce are prepared
was enacted in 1902 : An Act to regulate the sale of viruses, serums,
toxins, and analogous products in the District of Columbia, to regu
late interstate traffic in said articles, and for other purposes, approved
July 1, 1902 (32 Stat. L., 728). Here the very right of the propa
gator or manufacturer of any of the articles named to transport it or
to cause it to be transported in interstate commerce is made con

tingent upon its propagation or manufacture at an establishment hold

ing an unsuspended and unrevoked license, issued by the Secretary
of the Treasury, to propagate and prepare such viruses, serums, toxins,
antitoxins, or other products. The issue, suspension, and revocation
of licenses for the maintenance of 'such establishments are governed
by rules promulgated by a board consisting of the Surgeon-General of
the Army, the Surgeon-General of the Navy, and the Surgeon-Gen
eral of the Public Health Service, and enforcible by the Secretary of
the Treasury. Any officer, agent, or employe of the Treasury De

partment, detailed by the Secretary of the Treasury for that purpose,
may during all reasonable hours enter and inspect any such establish
ment. Here, clearly, is an extension backward of the jurisdiction
of the Federal Government to a point of time long anterior of the
actual entry of the product in the ordinary channels of trade and

transportation. The constitutionality of such legislation appears never

to have been questioned, and regulations have been made, licenses
issued, and establishments regularly inspected since its passage.

This act was the outcome of certain deaths due to the use of im-
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pure serums, a contingency which could be satisfactorily guarded
against only by inspection and control of the propagation and prepara
tion of such substances. The inspection of these articles when offered
for transportation, or as they appear in the market, affords no sufficient

safeguard to the health and lives of persons to whom they may neces

sarily be administered. Unless, therefore, it be conceded that the
Federal Government may go back of the time when articles are actu

ally started in a physical sense on an interstate or foreign journey,
and examine methods and control of propagation and preparation,
the Federal Government is powerless to protect the lives and health
of its citizens against some products entering or liable to enter into
interstate commerce. And yet such articles, being as a class

legitimate articles of commerce, could not be excluded from inter
state commerce by the State. The sole defense of the people depends,
therefore, upon conceding to the Federal Govrnmnt the power to

afford protection in the manner that has actually been adopted.
As has been stated, the right of the Federal Government to control

at the place of propagation, preparation, and manufacture such articles
as meats and meat products, and viruses, serums, toxins, and like

products, must be looked upon as a mere incident to the right to

control interstate commerce. Subjection to the State for purposes ol
taxation and police power doubtless continues to be independent of
the mere intent of the owner to enter them in interstate commerce

and ceases only when the goods are actually started on their inter
state journey or actually entered with a common carrir for trans

portation; for until that time the owner may change his mind, and
the goods never become a part of interstate commerce. In any event,
it is better that goods certified by the Federal Government as fit for
use should be withdrawn from their prospective destination in inter
state commerce and find their way into the local market rather
than that the channels of interstate commerce should be even in the

slightest degree unprotected.
The effect of the enactment of federal laws regulating the sale of

viruses, serums, toxins and analogous products, and of meats and
meat products, in interstate commerce, was, after a fashion at least,
to expand the federal jurisdiction over interstate commerce so as to

cover a time prior to the actual entrance of the goods into the chan
nels of transportation. On the very day on which the meat inspec
tion law was enacted, another law was passed, based more clearly
upon principles already established concerning the authority of the
Federal Government over interstate commerce, but which has been
the basis of a decision that seems to indicate that federal jurisdiction
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over articles transported may, under some circumstances, continue
even longer than has heretofore been commonly believed. The scope
of this act, commonly known as the Food and Drugs Act, June 30,
1906 " is too well known to require statement here in any detail. In
a general way, the act forbids interstate commerce in foods, drugs,
and liquors, unless they conform to certain standards of purity and

strength that are specified in the act with more or less definiteness.

Appropriate penalties in the way of fines and imprisonment are pro
vided for persons who violate the provisions of the act. In addition,
however, to providing penalties for persons who violate the pro
visions of the act, the act provides a penalty for foods, drugs, and

liquors that do not conform to its requirements, subjecting them to

confiscation and even to destruction. Section 10 provides that any
article of food, drug, or liquor, that is adulterated or misbranded with
in the meaning of the act and is being transported from one State,
Territory, District, or insular possession, to another for sale, or, hav
ing been transported remains unloaded, unsold, or in original un

broken packages, shall be liable to be proceeded against in any
district court of the United States within the district where the same

is found, and seized for confiscation by process of libel for condemna
tion. And if such article is condemned as being adulterated or mis-
branded, or of a poisonous or deleterious character within the mean

ing of the act, it may be disposed of by destruction or sale, as the
Court may direct,' but shall not be sold in any jurisdiction contrary
to the provisions of the act or the laws of that jurisdiction. In Hipo-
lite Egg Co.v. U. S. (220 U. S., 45), among the questions raised was

whether the Federal Government might, through its officers, seize an

article of food that had been transported from one State to another
and remained in the original unbroken package, but which had been
mingled with the common stock of goods in the State of its desti
nation. The generally accepted opinion, sustained by the authorities,
with respect to the termination of federal jurisdiction, is that it
ceases when the articles transported become mingled with the gen
eral stock of goods in the State into which the goods have been
carried, and that this mingling of goods is determined by either of
two facts : First, by the sale of the goods in the original package by
the original consignee to a vendee within the State. Second, by any
breaking up of the original package, even in the hands of the con

signee. Prior to such sale or breaking up of the package, the goods
aAn Act for preventing the manufacture, sale, or transportation of

adulterated or misbranded or poisonous or deleterious foods, drugs, medicines
and liquors, and for regulating traffic therein, and for other purposes. Approved
June 30, 1906, 34 Stat. L., 768.
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are regarded as still a part of interstate commerce and, as such, sub

ject to the jurisdiction of federal laws and subsequent to such sale

or breaking up these goods have been regarded as a part or parcel of
the stock of goods in the State, and, therefore, subject solely to the

laws of the State." According to the decisions of the Supreme
Court, however, in the case named, this conception of the federal

jurisdiction is too narrow, and the Federal Government may
seize goods that have been in interstate commerce and have been

subsequently mingled with the general stock of goods of a State,
provided only that such goods be "outlaws of commerce."

In the case referred to, Hipolite Egg Co. v. U. S., 220 U. S., 45,
a corporation engaged in the bakery business in Peoria, Illinois,
owning certain eggs stored in- St. Louis, Mo., procured the shipment
of them to itself, the bakery company, at Peoria. The eggs were in

tended for baking purposes, were not intended for sale in the original
unbroken packages or otherwise, and were not so sold; but upon
receipt of them, the bakery corporation placed the shipment in their
storeroom in their bakery, along with other bakery supplies. The
United States having instituted libel proceedings under paragraph
10 of the Food and Drugs Act of June 30, 1906, the eggs were

seized and the Hipolite Egg Company, appearing as claimant of the

eggs, intervened and defended the case. Counsel for the egg com

pany moved to dismiss the libel on the ground, among others, that
the evidence showed that the shipment had passed out of interstate
commerce and into the general mass of property of the State before
the seizure of the eggs. Referring to the contention that the goods
had passed out of interstate commerce before seizure, the Court
called attention to the fact that there had been no sale of the articles
after they were committed to interstate commerce, nor were the

original packages broken, but said that the Court preferred to decide
the case on another ground:

"The statute declares that it is one 'for preventing
* * * the transportation of adulterated * * * foods
* * * and for regulating traffic therein,' and, as we have seen,
Section 2 makes the shipper of them criminal and Section 10

subjects them to confiscation, and, in some cases, to destruc
tion, so careful is the statute to prevent a defeat of its purpose.

oA special rule has been established, however, by statute, with respect to
intoxicating liquors. See An Act to limit the effect of the regulations of
commerce between the several States and with foreign countries in certain
cases, approved August 8, 1890. 26 Stat L., 313.
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In other words, transportation in interstate commerce is for

bidden to them, and, in a sense, they are made culpable as well
as their shipper. It is clearly the purpose of the statute that

they shall not be stealthily put into interstate commerce and
be stealthily taken out again upon arriving at their destination
and be given asylum in the mass of the property of the State.

Certainly not, when they are yet in the condition in which they
were transported to the State, or, to use the words of the statute,
while they remain 'in the original, unbroken packages.' In
that condition they carry their own identification as contraband
of law. Whether they might be pursued beyond the original
package we are not called upon to say. That far the statute

pursues them, and, we think, legally pursues them, and to de
monstrate this but little discussion is necessary.
******** -yYe are dealing, it must be remem

bered, with illicit articles�articles which the laws seek to keep
out of commerce, because they are debased by adulteration, and
which law punishes them (if we may so express ourselves) and
the shipper of them. There is no denial that such is the purpose
of the law, and the only limitation of the power to execute such

purpose which is urged is that the articles must be apprehended
in transit or before they have become a part of the general mass
of property of the State. In other words, the contention at

tempts to apply to articles of illegitimate commerce, the rule
which marks the line between the exercise of federal power and

State power over articles of legitimate commerce. The con

tention misses the question in the case. There is here no con

flict of national and State jurisdiction over property legally
articles of trade. Te question here is whether articles which are

outlaws of commerce may be seized wherever found, and it

certainly will not be contended that they are outside of the

jurisdiction of the National Government when they are within
the borders of a State. The question in the case, therefore, is,
what power has Congress over such articles? Can they escape
the consequences of their illegal transportation by being mingled
at the place of destination with other property? To give�them
such immunity would defeat, in many cases, the provision for
their confiscation, and their confiscation or destruction is the

especial concern of the law. The power to do so is certainly
appropriate to the right to bar them from interstate commerce,
and completes its purpose, which is not to prevent merely the

physical movement of adulterated articles, but the use of them,
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or rather to prevent trade in them between the States by deny
ing to them the facilities of interstate commerce. And ap

propriate means to that end, which we have seen is legitimate,
are the seizure and condemnation of the articles at their point of
destination in the original, unbroken packages. The selection
of such means is certainly within that breadth of discretion which
we have said Congress possesses in the execution of the powers
conferred upon it by the Constitution."

It is certainly in the interest of the administration of the Food
and Drugs Act and of similar statutes that the Supreme Court has

definitely pointed out that a subterfuge so simple as the mixing of
contraband goods with the general property of a State for the very

purpose of defeating the power of the Federal Government will not be

successful, at least not so long as the goods remain in the original un
broken package. Nor, even aside from the fact that the refusal of the
Court to say what would have been its decision if the Food and Drugs
Act had provided for the seizure of goods after the original package
had been broken was in strict accordance with the rules governing
the making of judicial decisions, can one be inclined to criticise the
Court for failing to pass upon the situation that might arise should

Congress undertake to authorize the seizure of adulterated foods and

drugs under those circumstances. For in either case, whether the
federal authority attempts to follow the unbroken package out of
the hands of the original consignee, or should it ever undertake to

follow the contents of the original package after the package itself
has been broken and the goods scattered, interesting questions are

likely to arise. The introduction of the goods into a State may have
been in violation of the federal statutes, and yet the sale of them
within the State be in strict compliance with the law of the State,
for many of the laws governing the sale of foods and drugs within
the State do not conform to the federal statute pertaining to such
matters. Goods subject to seizure because contraband of law under
the federal statutes may yet be the subjects of lawful commerce

within the State. What then will be the position of the purchaser
who has within a State acquired title to such goods by a perfectly
lawful transaction in so far as the State laws are concerned, should
the federal authorities undertake to seize them? And should the

goods be seized, will the owner at the time of seizure have any right
of action against the person within the State, who in a perfectly
legitimate transaction sold them to him, and if he does, how far back
and through how many vendors may such action proceed?
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As representing another expansion in the exercise of federal

jurisdiction with respect to interstate commerce may be cited the

White-Slave Traffic Act, approved June 25, 1910, to which reference
was made at the beginning of this paper. The purpose of the act

is clearly indicated in its title, "An Act to further regulate interstate
and foreign commerce by prohibiting the transportation therein for
immoral purposes of women and girls, and for other purposes." It
is sufficient to set forth one section to show the general scope of the
entire act:

"Section 4. That any person who shall knowingly per
suade, induce, entice, or coerce any woman or girl under the

age of eighteen years from any State or Territory or the Dis
trict of Columbia to any other State or Territory or the District
of Columbia, with the purpose and intent to induce or coerce

her, or that she shall be induced or coerced to engage in prosti
tution or debauchery, or any other immoral practice, and shall
in furtherance of such purpose knowingly induce or cause her
to go and to be carried or transported as a passenger in inter
state commerce upon the line or route of any common carrie!
or carriers, shall be deemed guilty of a felony, and on convic
tion thereof shall be punished by a fine of not more than ten

thousand dollars, or by imprisonment for a term not exceeding
ten years, or by both such fine and imprisonment, in the discre
tion of the Court."

Through this law the Federal Government entered upon a field of
interstate activity, extending back of the beginning of interstate
transportation as defined in Coe v. Errol, to a time even prior to

any intent on the part of the person who may actually procure such
transportation and avail herself of it. Under it there is a potential
vesting of the federal jurisdiction from the very moment a person
begins his blandishments with intent to induce a woman to go from
one State to another with purpose that she be induced or coerced
to engage in prostitution, debauchery, or any other immoral practice;
and should he succeed, and in furtherance of that purpose knowingly
induce or cause her to be carried or transported as a passenger in
interstate commerce upon the line or route of any common carrier,
the federal jurisdiction is complete, and the offending person is
liable to the penalties provided for in the act. The crime is none

the less a crime because the passenger is an innocent party, whose
transportation is perfectly lawful ; for such a passenger may be inno-
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cent of any knowledge of the purpose for which she has been induced
to undertake the journey. Nor do the facts that the prostitution,
debauchery, or immoral conduct occurs after the completion of the

journey and does not itself offend against any federal statute which

Congress has or even might pass, render the act unconstitutional.

(Hoke et al. v. U. S. Decided February 24, 1913.)
The most recent expansion in the field that the Federal Govern

ment has elected to occupy with respect to interstate commerce is in

many respects similar to that represented in the enactment of the

White-Slave Traffic Act. Over the President's veto there was en

acted on March 1, 1913, a bill, sometimes referred to as "The Webb
Bill," entitled, "An Act divesting intoxicating liquors of their inter
state character in certain cases." The act is brief and is so recent as

not to be generally available for reference, so it is set out at length:

"An Act divesting intoxicating liquors of their interstate
character in certain cases.

"Be it enacted, etc., That the shipment or transportation, in
any manner or by any means whatsoever, of any spirituous, vinous,
malted, fermented, or other intoxicating liquor of any kind,
from one State, Territory, or District of the United States, or

place noncontiguous to but subject to the jurisdiction thereof,
into any other State, Territory, or District of the United States,
or place noncontiguous to but subject to the jurisdiction thereof,
or from any foreign country into any State, Territory, or Dis
trict of the United States, or place noncontiguous to but subject
to the jurisdiction thereof, which said spirituous, vinous, malted,
fermented, or other intoxicating liquor is intended, by any person
interested therein, to be received, possessed, sold, or in any man

ner used, either in the original package or otherwise, in viola
tion of any law of such State, Territory, or District of the United

States, or place noncontiguous to but subject to the jurisdiction
thereof, is hereby prohibited."

In the Webb Act, as in the White-Slave Traffic Act, the distin

guishing feature seems to be that the intent on the part of the shipper
to do an unlawful act through the medium of interstate commerce

brings him within the jurisdiction of the Federal Government. Fur
thermore, the proposed unlawful act which is sufficient to have this

effect, is one that may not be in violation of any federal statute and that
is incapable of consummation until after the goods transported have
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completed their journey and been mingled with the general mass of

property of the State. The distinguishing difference between these

acts, if there be any, would seem to be that the acts against which
the White-Slave Traffic Act is aimed are mala in se, while the act

divesting intoxicating liquors of their interstate character in certain

cases is aimed at acts that are merely mala prohibitia; and the latter

vary, therefore, with the varying legislation of the States and Terri

tories, while the former remain uniform throughout the nation. It

would seem, however, that the gist of the offense denounced by the

anti-liquor legislation is the unlawful intent, and if this be the case

the uniformity of its operations throughout the land, and its freedom

from objection on the ground of the unauthorized delegation to the

States of authority over interstate commerce, may be sustained not

withstanding the fact that the unlawful act intended to be done with

respect to one shipment may differ from the unlawful act intended to

be done with respect to another.
If then, as has been pointed out, Congress by means of its

authority over interstate commerce can regulate not only the con

venience and safety of transportation from one State to another, but
can reach into the life of the State and control the intent and conduct!
and business of its citizens in so far as may be necessary to protect
from injury through the channels of interstate commerce the health
of the nation, its morals and its general welfare, wherein does the

power of the federal government over interstate commerce differ
from the police power of the State over matters outside of that
field? The distinction has been attempted, and it is not infrequently
said that the police power in the United States is vested in the States

except in so far as relates to certain areas under the exclusive control
of the Federal Government, such, for instance, as the District of
Columbia. It is submitted, however, that the power of the Federal
Government in the field of interstate commerce is in substance police
power and is endowed with all the attributes and essentials of such

power. As distinguished from the ordinary police power of a State,
it is, of course, a delegated power. It is, however, a power delegated
by the State, and the question may be asked, Whence delegated?
The right of the sovereign State to control commerce of every kind

prior to the adoption of the Constitution may be attributed to its

right, inherent in sovereignity, to regulate intercourse between its
citizens and those of foreign jurisdiction and to regulate its internal
affairs in the interest of health, safety, morals and the general wel
fare. But the right to regulate commerce delegated to the Federal
Government was carved out of neither the one nor the other. What-
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soever its nature and whencesoever derived by the State, the power
possessed by the State to regulate commerce with foreign countries
and with other States was taken out of the State and conveyed to

the federal government in trust for the whole people. Whether the

right was the right to control commerce in the interest of comity
among nations or the right to control it in the interest of the health,
safety, morals and general welfare of the people, the right in its

entirety passed to the National Government.
The right of the National Government to control interstate com

merce supplements and completes the right of the State to control
commerce within its borders, and within the interstate domain the
Federal Government has the right to supervise and control commerce
in every way and for every purpose that the State exercises over

commerce within its borders. If the State, in the interest of health,
can regulate commerce in foods, drugs, and liquors, within its borders,
the Federal Government can do likewise in interstate commerce. If
in the interest of decency and health, and fairness in trade, the State

can regulate the slaughtering of cattle for sale as food within its

boundaries, the Federal Government can for like purposes regulate
the slaughtering of cattle within the domain of interstate commerce.

If for the protection of morals and within its jurisdiction, the State.
can prohibit lotteries and prostitution, the Federal Government, in
order that morals may not be debauched through the channels- of
interstate commerce, may do likewise in so far as such commerce is

concerned. And if for the general welfare, the State can prohibit
the transportation within its boundaries of all articles intended for un
lawful use, the Federal Government can do the same with respect
to interstate commerce. For by the Constitution the States divided

only the field within which authority over commerce might be ex

ercised, not the ends and aims which its exercise might be intended
to accomplish. And the exercise of control by the Federal Govern
ment with that portion of the field conveyed to it, whether in the
interest of health, fair trade, morals, or the general welfare, is not

an infringement on State rights, but in aid thereof. And no more

serious denial of the rights of the State can well be imagined, being
one beyond the reach of the judicial power of the nation, than a

failure on the part of the Federal Government to exercise to the

utmost, for the benefit of the whole people, a right belonging to the

State, but confided to the Federal Government in trust�the supreme

right to regulate for all purposes whatsoever commerce among the
several States.

March 3, 1913. Wm. C. Woodward.
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THE REMARKS OF THE ATTORNEY-GENERAL AND
THE RESPONSE OF MR. JUDAH P. BENJAMIN,
AT THE DINNER IN THE INNER TEMPLE
HALL, LONDON, JUNE THIRTIETH, 1883

[Mr. Blackburn Esterline had printed for circulation among his

friends a limited number of copies of the farewell of Judah P. Benja
min to the English bar. It was reproduced from an old and faded

manuscript late in the possession of a distinguished lawyer of New

Orleans�a relative of Mr. Benjamin. We were very anxious to

place before our readers this testimonial to the Secretary of War of

the Confederacy, with his reply, and Mr. Esterline has kindly given
his consent to our so doing.]

On Saturday evening, June 30, 1883, a dinner was given Mr.

Judah Philip Benjamin, Barrister and Bencher of Lincoln's Inn, on

his retirement from professional life, by the English Bench and Bar.

The entertainment took place in the hall of the Inner Temple,
and the table was laid in a manner worthy of the occasion and of the

noble and distinguished company present.. The Attorney-General (Sir
Henry James) was in the chair. He was supported on the left by
the Lord Chancellor (the Earl of Selborne). Mr. Benjamin occupied
the right.

After the toast of "The Queen" had been drunk with the usual

warmth, the Attorney-General rose to propose the toast of the even

ing, "The Health of Mr. Benjamin,"�and was received with great
enthusiasm. He spoke as follows:

My Lords and Gentlemen : A second time it is my duty, on behalf
of our profession, to welcome a distinguished guest. Eighteen months

ago the Bar of England made acknowledgement of the worth and
character of a great judge. To-night the Bench and Bar unite to bid
welcome and to wish God speed to an old and valued comrade.

Remarkable and unprecedented as this occasion is, still the causes

which have brought it about are easy to tell. To trace them we must

recall some eighteen years that are past. It was then that the close
of a great struggle had been reached. The strife of a nation had
ceased. Some whom fortune had deserted found no longer a home
in their own land. Among them was one who had taken a foremost

part in that struggle. Civilian jurist as he was, while he had not

carried, yet he had lived within the sound of arms. And thus he had
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to bear the usual lot of vanquished men. Little save honor, reputa
tion, and great gifts remained to him. And so, passing from his old

home and starting on the journey of a new life, he turned towards

the people among whom his fathers had dwelt.
Even already all that I need tell you seems told, for you know the

rest. You know how Mr. Benjamin came among us and how we

received him. Ejectum littore egentem accepimus. But no regret,
no self-reproach has ever come to us for having given him place
within our kingdom. He knocked at our doors, and they were widely
opened to him. We found place for him in our foremost rank. We

grudged him not the leadership he so easily gained. We were proud
of his success, for we knew the strength of the stranger among us,

and the Bar is ever generous even in its rivalry towards success that

is based on merit. And the merit must have been there, for who is

the man save this one of whom it can be said that he held conspicu
ous leadership at the Bars of two countries? To him this change of

citizenship and transition in his profession seemed easy enough. From

the first days of his coming he was one of us. We had been taught
by the same teachers, Coke and Blackstone; Kent and Story had

been, or at least ought to have been, our common guides, and it

may be that the broad views of jurisprudence which Mr. Benjamin
ever displayed taught us to know that it was not from English
jurists alone that a true exposition of our law was to be gathered.
But he was one of us not only in this common knowledge. The

honor of the English Bar was as much cherished and represented
by him as by any man who has ever adorned it; and we all feel that

if our profession has afforded him hospitality, he has repaid it, amply
repaid it, not only by the reputation which his learning has brought
to us, but by that which is more important, the honor his conduct

has gained for us. But he became one of us in fuller spirit yet ; not

only the lawyer, but the man was of us. Rivalry with him seemed

rather to create than to disturb friendship, and it was within the

walls of our courts that Mr. Benjamin first found those friends who

sit around him to-night. And how strange and quick must have been

his power to make them. Mr. Benjamin sees here no small gathering
of men who have come in friendship to his side. To other men it

may be given also to have many friendships, but they take a lifetime

to form. They commence in childhood and strengthen and increase

as life goes on. The years are few since Mr. Benjamin was a stranger
to us all, and in those few years he has accomplished more than most

can ever hope in a lifetime to achieve.

But while these strange circumstances and great qualities have
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brought us here, it is not enough to speak only of the years that Mr.

Benjamin has passed among us. Time, unduly aided by accident, has
warned our guest that it is wise he should leave us. But years,
many years yet, it is our earnest hope, are in store for him�years
which perfect rest will afford health to enjoy�years which the re

flection of- a life well led and duty well done will be rendered con

tented and happy. May we not hope and ask that among those re

flections this evening's scene will sometimes be recalled, and that
the friends who have thus delighted to show him honor shall not be
absent from his mind and thoughts ?

My Lords and Gentlemen, for many reasons, one being that our

guest wished it, I have studied brevity to-night. My part in this
welcome is thus poorly played. It is for you to prove its warmth
and sincerity, and I ask you one and all�from you, my Lord Chancel
lor, to the veriest junior among us�now to show to our guest that,
as in past times our welcome to him was earnest and true, so now

our hopes for his future life come with like sincerity from our hearts.

The toast having been warmly received, Mr. Benjamin, on rising
to return thanks, was received with great enthusiasm. He said:

Dear and Honored Friends: I trust you will pardon me for
thus addressing you. It is the only term which will embrace you all.
I feel embarrassed beyond measure by the conflict of emotions I feel
in the effort to address you. I cannot for an instant attempt to dis
guise the feelings of joy, of gratification excited in my heart by the
cordial, the generous reception you have been pleased to give to tnv.

ill-merited but eloquent eulogium of my friend the Attorney-General.
Still more am I embarrassed by the occasion which has given rise
to this meeting. The feelings of joy and gratification are counter
balanced�more than counter-balanced�by the reflection, unutterably
sad, that to the large majority of those present my farewell words
to-night are a final earthly farewell�that to the large majority of

you I shall never again be cheered by the smiling welcome, by the

hearty hand-grasp, with which I have been greeted during many
years, and which had become to be almost the very breath of my life.

It was on the 16th of December, 1832, that I was first called
to the Bar ; and on the 7th of December last I had accomplished fifty
years of professional life, when I left London for the purpose of en

joying a few weeks' vacation, without the remotest idea that I was

not to resume my professional labors. But an insidious malady whicn
had been gradually, though imperceptibly, undermining my strength,
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suddenly assumed an acute phase, and I was condemned by medical
mandate to absolute repose I was told it was no longer possible
for me to pursue an active professional life, and that any excitement

might at any moment prove fatal; and I received a firm intimation
that I could not hope for any cure so effectual as to enable me at

any future time to resume active exertion in my profession. In a

word, I was pronounced a confirmed invalid, with possibly some un

certain extension of life, but solely on the condition of absolute re

pose, and refraining from ail possible -'"ment I net-n hardly to

say to an audience like this that to tell me or any person >>f a nature

like mine to abstain from all possible excitement is to tell him to

cease the active exercise of the profession, for without the ardor
of forensic contest what is the profession worth? It therefore only
remained to me to submit, as best I might, to the medical interdict

against active exertion.
Of course the first thought was to return my briefs to my clients,

that they might be enabled to retain other counsel, and thus to make
known my intentions of retirement. No sooner was this made known
than�it is impossible for me to describe the emotions with which
I received the shower of letters which arrived by every post from

clients, from my brethren at the Bar, from gentlemen who adorned
the judicial bench�on all sides expressions of the warmest regret
and sympath} with which they received the announcement of my
enforced retirement. I am not ashamed to say that I was compelled
sometimes to shed tears on reading the expressions of kindness and

regret when I received them.
Of course it is out of the questions for me to entei into detail

in matters of this sort. But this I will say�that from many of the

younger members of the Bar I received expressions of the warmest

acknowledgement for services rendered to them of which I was

utterly unconscious. But of this I am sure�that any kindness I

may have shown to any junior member of the Bar has been but
the feeblest and faintest acknowledgment of the kindness and cordial

welcome I have received since I first came among you�from all the
members of the profession, from the Bench and Bar on everv possi
ble occasion on which there was an opportunity of exercising kindness
to me.

It is of course impossible for me to recall here in public what
it would be easv for me to do. if I could permit myself thus to recall

the memory of past kindnesses which exist vividlv in my memory,
and will always be recorded by it with feelings of the most affec
tionate gratitude. I pass them by, but I trust you will permit me
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to say a few words of those who have passed away since my first

arrival among you. Lord Justice Turner, Lord Justice Giffard,
Lord Hatherly�then Vice-Chancellor Wood, and the late Chief Baron

Kelley. These concurred in insisting that I should be dispensed with
the regular three years of "terms" and that I should at once be

called to the Bar. I speak only of those who have passed away,
and I cannot express the debt of gratitude I owe to them.

I look around me, and I see friends who have shown me kind
ness from the first moment when I came among you. I speak not

of them, however, but of those who insisted on my being at once

called to the Bar; and on my first circuit, when I had for my leader
the present Master of Rolls, before the late Lord Justice Lush, to

whom I had not then the honor of being known, that learned judge
wrote me immediately a kind and affectionate note, congratulating
me on seeing me holding my first brief, and expressing a hope it
would be the precursor of many more. I had no reason to suppose
that he even knew me, and yet he was prompt to recognize that a

word from him would be of inestimable value to me at that time as

an encouragement.
Among the leaders of the Northern Circuit I of course see

around me many from whom I received kindness. But I speak only
of the dead, and among them were Stephen Temple, Edward James,
Quain, and my dear old friend, the lamented Holker, who was then
rapidly making his way to the first rank of the profession, and who

proffered me his friendly services with the ardor of that warm and
affectionate nature which made him so universally beloved. And
then there was that great judge, the late Master of the Rolls, whose
premature decease is still deplored by all England as a national loss.
In the very last week of his existence, while suffering intensely and
continuously, while in spite of suffering he was devoting himself
with superhuman energy to the duties of his high office, he actually
found time to write me a long letter full of kindness and sympathy,
assuring me of his regard and wishing me a long and happy life in

my enforced retirement. To that letter I wrote an answer, mention
ing that I had seen in all the papers allusions to the state of his
health and to the failure of his physical powers, and assuming that
these were merely premonitory symptoms, that he was overworking
his system, I wrote imploring him to take a respite so as to enable
him to resume his labors with renovated strength. I do not know
whether he ever received that letter. It could not have reached
him until the Saturday, and on the Monday I was shocked by the
news of his death.
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Why do I dwell on these topics? Because from the Bar of

England I never, so far as I am aware, received anything but warm
and kindly welcome. I never had occasion to feel that any one re

garded me as an intruder. I never felt a touch of professional
jealousy. I never received any unkindness. On the contrary, from
all quarters I received a warm and cordial welcome to which, as

a stranger, I had no title, except that I was a political exile, seek

ing by honorable labor to retrieve shattered fortunes, wrecked in
the ruin of a lost cause. This is a theme on which I could dwell
for hours, endeared as it is to me by reminiscences which can never

fade away from my mind.
But I am warned that I must not go on, and that excitement,

however pleasurable it may be in thus recalling past times and pas
sages in my career at the Bar, however pleasing the excitement mav

be, I am warned that it is a pleasure in which I must not indulge,
and therefore I must conclude by thanking you all from the bottom
of my heart for the kind reception you have given me ever since I
first came among you down to this magnificent testimonial, the recol
lection of which will never fade from my memory, and on which I
shall always love to dwell. I thank you all.
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REGISTRATION OF TRADE-MARKS.

The use of marks or symbols to indicate origin or ownership
is of the greatest antiquity. Originally they existed in the form of

branding to enable the owners of cattle to identify their property.
From the branding of flocks and herds it was an easy transition to

the branding or marking of manufactures. Nebuchadnezzar had

his name stamped on the bricks used during his reign in erecting
his colossal palaces. Many relics of pottery have been found in

different parts of the Assyrian Empire exhibiting upon their sur

faces distinctive marks. It is said that the Chinese have a priority
of 1600 years over the invention of porcelain in Europe, and on

their early wares were found trade-marks, some composed of

Chinese characters, and others of designs in color, or names of men

or establishments, indicating origin or destination of the articles, as

for the use of a particular emperor or other dignitary.
With the introduction of printing, book sellers and printers

adopted distinctive trade-marks, usually a wood cut, for the colophon
of their books, and it is recorded that one of the early Bolognese
printers gave the public this warning:

Purchasers, beware, when you wish to purchase books from

my printing office, look at my sign, which is represented on

the title page, and you can never mistake. Some evil disposed
printers have affixed my name to their incorrect and faulty works
in order to secure a better sale for them. (Browne on Trade-

Marks, p. 12. )

In the reign of Charles I all English paper bore in water-marks
the royal arms. It is said that Cromwell, through his parliament,
to cast indignity upon the memory of that unhappy monarch, sub
stituted the fool's cap and bells. In the course of time those symbols
were discontinued, but the name remains as a designation of a par
ticular kind of paper. (Browne, p. 8.)

Although it is indisputable that in all ages of the world and

among all races some form of symbolical expression has been in use,

it was not until the birth of traffic that conflict arose in the use of

seals, emblems, marks or symbols, indicative of origin or owner

ship. Where competition was restricted, as where marks were used

solely on goods in local markets, there was little likelihood of con

fusion. But as means of transportation were developed and im-
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proved, and manufacturers found larger markets for their products,
conflicts necessarily arose.

It was not, however, until the nineteenth century that it was

sought by legislation to guard against the adoption of conflicting
marks. But long prior to modern legislation the courts regarded trade
marks as property rights. The earlier cases were not based on the

recognition of any exclusive right in the manufacturer to employ
a particular mark to identify his goods, but proceeded on the theory
of protecting the public from fraud, the courts holding that the

counterfeiting of the mark of the original user was a fraud upon the

public, and for this reason should be restrained. Thus in one of the
earliest cases, in the reign of Queen Elizabeth, referred to in Sothern
v. How, Cro. Jac. 471 :

Doderidge cited a case to be adjudged (33 Eliz.) in the com

mon pleas: A clothier of Gloucestershire sold very good cloth,
so that in London, if they saw any cloth of his mark they would

buy it without searching thereof, and another, who made ill

cloth, put his mark upon it without his privity, and an action

upon the case was brought by him who bought the cloth for
this deceit, and adjudged maintainable.

In another report of Southern v. How (Popham, 144), the refer
ence to this case is as follows:

Doderidge said that (22 Eliz.) an action upon the case was

brought in the common pleas by a clothier; that, whereas he had

gained great reputation for his making of his cloth, by reason

whereof he had great utterance to his great benefit and profit,
and that he used to set his mark to his cloth, whereby it should
be known to be his cloth, and another clothier, perceiving it, used
the same mark to his ill-made cloth on purpose to deceive him,
and it was resolved that the action did well lie.

According to the first report of this case, the action was brought
by the defrauded purchaser, and the action was, therefore, an ordinary
action of deceit. According to the other report, the action was

brought by the owner of the mark and, if this is correct, this was

undoubtedly the first action for the infringement of a trade-mark.
(Paul on Trade-Marks, p. 17.)

In these early cases it was necessary to show a fraudulent intent
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upon the part of the defendant to invade the plaintiff's right. As

late as 1742 Lord Chancellor Hardwicke denied a motion for an in

junction to restrain the defendant from making use of the Great

Mogul as a stamp upon his cards to the prejudice of the plaintiff,
upon the suggestion that the plaintiff had the right to this stamp,

having appropriated it to himself conformable to the charter granted
to the Card Maker's Company by King Charles I.

But in 1816 we find the earliest reported case in which the in

fringement of a trade-mark was restrained, the defendant being
charged with using, upon blacking, labels in imitation of those em

ployed by the plaintiff. Day v. Day (1816), Eden Inj. (1st Am. Ed.),
226.

Finally, in 1838, Lord Cottenham, in Millington v. Fox (3
Mylne & C, 338), held that a court of equity will grant a per

petual injunction against the use by one tradesman of the trade
mark of another, although such marks have been so used in ignorance
of their being any person's property, and under the belief that they
were merely technical terms. This case recognized the right to

an exclusive ownership of a trade-mark as a property right, entitling
the owner to an injunction against an infringer regardless of the

motive actuating the latter in adopting the mark, and regardless also
of whether it be in ignorance of the prior adoption by the owner.

Notwithstanding the antiquity of trade-marks and their recogni
tion under the common law of England, but few trade-mark cases

were brought before the courts until the last quarter of the last

century. The number of reported decisions in England and the
United States from the earliest case in 1590 up to 1855 being but

46, and up to 1865 but 104. (Greeley, Patent and Trade-Mark Laws,
p. 146.) To-day the number extends into thousands. In this con

nection the remarks in Phalon v. Wright (1864), 5 Phila. 464, are

interesting.

It is somewhat strange that, in the State of Pennsylvania,
whose people are so largely engaged in manufactures, the sub

ject of "trade-marks" should not have been more frequently
presented to our courts for decision. The case of Colladay v.

Baird, reported in 4 Phila. (Pa.), 139, decided in this court,
in which my brother Ludlow delivered an elaborate and well-
considered opinion, seems to be the only reported decision in
this State upon the subject. In New York the subject of trade
marks has been frequently presented for judicial consideration,
and in the decisions of the courts of that State and of the

English tribunals, with one or two from other States, we find
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the sources of the information required for the investigation of
the case before us. It is well settled that a court of equity will
exercise its powers for the protection of the owner of a trade
mark in the exclusive enjoyment of that device or symbol chosen
by him to designate his goods or manufactures, and to dis

tinguish them from those of others. Every man has a ngnt to

the products of his own labor, and is entitled so to distinguish
them that persons dealing in or purchasing his commodities may
be readily able to recognize them as his. The maker may there

fore, either with or without the use of his name, adopt a word,
title, symbol or figure to designate the ownership or manufac
ture of the goods. In the use of such "trade-mark" he is to be

protected from the efforts of others who would take advantage
of his enterprise or skill, and, by imitation, endeavor to impose
upon the public, and to deprive him of the just reward of his

industry. The adoption of a trade-mark or device to indicate
the manufacture or origin of a certain article does not give any

right to the exclusive production of the article so marked. Any
article of manufacture, unless it be protected by a patent, may be
used and sold by any person. There is no such thing as an

exclusive right to any particular branch of industry. The only
restriction is that each party shall stand upon his own merits,
and none shall be permitted, by the use of marks or symbols, to
pretend that the goods offered by him are the products of an

other. Perry v. Truefitt, 6 Beav. 72; Coffeen v. Brunton, 4

McLean, 516 (Fed. Cas. No. 2,946). This rule has even been

applied to cases where there was no intentional deception; as

where the manufacturer of steel was prohibited from stomping
upon his manufacture certain words which he supposed were

descriptive of a particular quality of steel, but which were, in

fact, the name of the original manufacturer, and indicated his

ownership. Millington v. Fox, 3 Mylne & C, 338. The "trade
mark," to be capable of an exclusive use, must be such as will

identify the article to which it is affixed as that of the person
naming it, and distinguish it from others. A word which is
the name of the article, or indicates its quality, cannot be so

appropriated. Everyone has the right to manufacture, the same

article and to call it by its name or descriptive character In
doing so there is no violation of propriety or of truth�nothing
which intrudes upon the distinctive province of others. Single
ton v . Bolton, 3 Doug. 293 ; Canham v. Jones, 2 Ves. & B. 218 �

Amoskeag Mfg. Co. v. Spear, 2 Sandf. (N. Y.) 599; Stokes v.

Landgraff, 17 Barb. (N. Y.) 608. Were it otherwise, monopo-
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lies might be created which would be destructive of the freedom

of trade and restrictive of the free exercise of talent.

Tn this country the common law protection remains in full force,
the first user being recognized as entitled to the exclusive use of the

mark and to an injunction and damages against an infringer. No

regulation of the subject was attempted until 1870. The growth of
commerce between the States and with foreign nations had become

so great that the necessity of providing some means for systematiz
ing or recording trade-marks was found imperative. This was also

true in England, where, up to 1862, users of trade-marks had to

depend solely upon their common law rights. In that year an act

was passed in England providing a penalty for the fraudulent mark

ing of merchandise in which trade-marks are distinctly referred to

as indications which are not to be misapplied to goods, but this
act did not provide any means of registration, and hence the act of

August 13, 1875, was passed with the view of remedying these diffi
culties. We had preceded Great Britain by five years in the adoption
of a registration law. But long before the adoption of this law, in

fact, from the beginning of our government, the right or privilege
in trade-marks was recognized. Thomas Jefferson, as Secretary of

State, recommended to Congress in 1791, that a Massachusetts sail
cloth maker be accorded the exclusive privilege of using a particular
trade-mark. The necessity for legislative sanction is not apparent.
By priority of use alone the exclusive privilege was and is obtainable.

Our first attempt at registration was not a success. The act of

1870 was declared by the Supreme Court to be unconstitutional in
the celebrated Trade-Mark Cases, 100 U. S. 82. This act of 1870
is embodied in sections 4937 to 4947 of the Revised Statutes, second
edition, 1878, p. 955. The Supreme Court adverted to the fact that
trade-marks were long recognized by the common law and the

chancery courts of England and of this country and by statutes of
some of the States, and that it is a property right for the violation
of which damages may be recovered in an action at law, and the con

tinued violation of it be enjoined by a court of equity with com

pensation for past infringement The court expressly recognized that
"this exclusive right was not created by the act of Congress, and
does not now depend upon it for its enforcement. The whole sys
tem of trade-mark property and the civil remedies for its protection
existed long anterior to that act, and have remained in full force since
its passage."

Recognizing that the property in trade-marks and the right to

their exclusive use rest on the laws of the States, and, like the great
body of the rights of person and of pronertv. defend nnon them for

security and protection, the Supreme
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Congress to legislate on the subject, to establish the conditions on

iirhich these rights shall be enjoyed and exercised, the period of theft
duration, and the legal remedies for their enforcement, if such power
exists at all, must be found in the Constitution of the United States,
the source of all the powers that Congress can lawfully exercise. The
Court further held that the validity of the act of Congress could not

be founded on the eighth clause of section eight of the first article
of the Constitution, "to promote the progress of science and useful
arts by securing for limited times to authors and inventors, the
exclusive right to their respective writings and discoveries." On
this point the Court says:

Any attempt, however, to identify the essential character
istics of a trade-mark with inventions and discoveries in the
arts and sciences, or with the writings of authors, will show that
the effort is surrounded with insurmountable difficulties.

The ordinary trade-mark has no necessary relation to inven
tion or discovery. The trade-mark recognized by the common

law is generally the growth of a a considerable period of use,
rather than a sudden invention. It is often the result of ac

cident rather than design, and when under the act of Congress
it is sought to establish it by registration, neither originality,
invention, discovery, science, nor art is in any way essential to

the right conferred by that act. If we should endeavor to classify
it under the head of writings of authors, the objections are

equally strong. In this, as in regard to inventions, originality
is required. And while the word "writings" may be liberally
construed, as it has been, to include original designs for en

gravings, prints, etc., it is only such as are original and are

founded in the creative powers of the mind. The writings which
are to be protected are the fruits of intellectual labor, embodied
in the form of books, prints, engravings and the like The
trade-mark may be, and generally is, the adoption of some

thing already in existence as the distinctive symbol of the party
using it. At common law the exclusive right to it grows out

of its use, and not its mere adoption. By the act of Congress
this exclusive right attaches upon registration. But in neither
case does it depend upon novelty, invention, discovery or any
work of the brain. It requires no fancy or imagination, no

genius, no laborious thought. It is simply founded on priority
of appropriation. We look in vain in the statute for any other

qualification or condition. If the symbol, however plain, simple,
old or well-known, has been first appropriated by the claimant
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as his distinctive trade-mark, he may by registration secure the

right to its exclusive use. While such legislation may be a

judicious aid to the common law on the subject of trade-marks,
and may be within the competency of legislatures whose general
powers embrace that class of subjects, we are unable to see any
such power in the constitutional provision concerning authors

and inventors and their writings and discoveries.

In the argument of these cases it was also urged that the validity
of the act providing for the registration of trade-marks could be

founded on the authority given by the Constitution to Congress to

regulate commerce with foreign nations, and among the several States
and with the Indian tribes. Without undertaking to decide that
trade-marks bear such a relation to commerce in general terms as to

bring it within congressional control, when used or applied to the

classes of commerce which fall within that control, the Supreme
Court held that the power of Congress to regulate commerce is

limited to commerce with foreign nations, commerce among the States,
and commerce with the Indian tribes, and that the trade-mark act

not being confined by express terms, and being sufficiently broad to

comprehend intra-state commerce, the act involved the exercise of a

power not confided to Congress.
Under this act of 1870, 8,190 certificates of registration of trade

marks were issued.
In 1 88 1 Congress enacted -the second federal registration law,

the express terms of which authorized the registration of marks used
in commerce with foreign nations, or with the Indian tribes, but made
no provision for the registration of marks used on goods in inter
state commerce. By section 10 of this act it was provided that

nothing therein contained "shall prevent, lessen, impeach or avoid

any remedy at law or in equity which any party aggrieved by any

wrongful use of any trade-mark might have had if the provisions of
this act had not been passed." A similar provision was contained in
the act of 1870. The purpose in each instance was to preserve to the

registrants their common law remedies. Registration was merely
prima facie evidence of ownership, and did not, by lapse of time,
become conclusive evidence of ownership; the right of the registrant
to the mark was subordinate to the right of a prior user of the mark,
even though such prior user never sought to register the mark. Both
the act of 1870 and the act of 1881 were purely declarative laws ; regis
tration was optional, not compulsory, as in some foreign countries.

Under this act of 1881, 36,168 certificates of registration were

issued. This number was necessarily far short of the number of
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trade-marks actually in use in this country, many of which could
not, under the statute, be registered, while the owners of many others
refrained from attempting to register for fear of an impairment of
their rights consequent upon a refusal of registration being regarded
as a denial of title. The interpretations of this act so restricted its

operation that only a small percentage of trade-marks could be regis
tered. In every instance it was a condition precedent to registration
that the mark be used on goods in commerce with foreign nations
or Indian tribes.

It is generally conceded that the sole substantial advantage aris

ing from the registration of trade-marks is the creation of a public
record open to inspection of all persons engaged in the production or

sale of any class of goods, so that by consulting such records informa
tion may be had as to what marks are in use by others as a guide in

selecting a mark and to avoid adopting those previously appropriated
by others. No such record is of value if it be incomplete; its value
is impaired if by its terms it is impossible to effect registration of

substantially all marks in use. As stated, the act of 1881 fell far
short of this purpose.

The next legislation on the subject is the act of February 20,

I905, which differed from the act of 1881 in two important particu
lars: first, in providing for the registration of marks used on goods
in interstate commerce, as well as in commerce with foreign nations
and Indian tribes, and, secondly, in reducing the registration fee
from $25 to $10. During the first seven years of operation under this
act of 1905, 42945 certificates were issued. This is but 1413 short
of the total registrations in the preceding 35 years under the acts

of 1870 and 1881, and it is 6777 greater than the registrations
granted in 24 years under the act of 1881. During this same period
there were nearly 65000 applications for registration, 1200 opposi
tions and 218 cancellation proceedings, representing in round figures
nearly $700,000 paid to the government by owners of trade-marks.

The present law introduced several innovations, none of which,
it is safe to say has served any useful purpose to owners or manu

facturers, but some of which have tended greatly to increase the
emoluments of that branch of the profession engaged in practice be
fore the patent office.

Under the present law, after a mark is found to be registrable,
it is published in the Official Gazette of the Patent Office, and within
thirty days opposition to the registration may be filed by any person
who feels that he will be damaged thereby. Likewise, under section

13, whenever any person shall deem himself injured by the registra
tion of a trade-mark he may at any time apply to the Commissioner
of Patents to cancel such registration. There have been compara-
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tively few concellation proceedings. The expense and annoyance in

volved usually far outweigh the advantage following concellation.
But oppositions are more frequent and far more serious in results be

cause of the possibility of injury arising from the title to the mark

being questioned, to say nothing of the expense.

Oppositions are fomented by the activities of certain agencies by
which all marks laid out for publication are closely scanned and

notices sent to all who might by any possibility, however remote, be

led to apprehend possible conflict, or recognize a plausible ground for

a contest. It is not uncommon, in consequence, for the owner of a

mark used unmolested for many years, and in the exploitation of

which thousands of dollars have been expended, to find himself con

fronted by another, often from a remote region, and until the present
time each ignorant of the use by the other, or at least with no thought
of conflict until prompted to the belief that a contest may prove re

munerative. It is not possible to estimate the expense of defending
opposition proceedings, or the amount paid to buy off conflicting in

terests.

While opposition proceedings impose a heavy burden, the latter
is small in comparison with the number and variety of interferences,
�the question at issue being priority of adoption and use�involv

ing, in most cases, a large expenditure of time and money in

taking proofs to establish or defend one's title. These interference
cases are especially vexatious, frequently embracing marks having but

little in common either as to symbol or classes of goods. Owners of
marks long registered are forced to defend their title even when all
the parties to the cause are agreed that there is no actual conflict,
either in the marks or the goods to which the respective marks are

applied. They are powerless to terminate the proceedings without a

concession or judgment.
But a matter of still greater moment is the existing practice of

analytically considering all marks and rejecting them on technical

grounds, often on the theory that if a single feature of the mark has
been previously used it is not entitled to registration. Adverse

rulings invite encroachment, materially impairing the value of the
mark upon which frequently a large and profitable business may de

pend. The rejections are more frequent than otherwise and on

grounds which would have no weight were they raised in opposing
a suit for infringement.

It is not believed that the Congress ever intended to make it
difficult to obtain registration. The public interests do not require
that it should be. The public parts with nothing; it gives to the
owner of the trade-mark practically nothing he did not already pos-
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sess. The value of the mark as such remains the same whether it be

registered or not.

And after contemplating the risk that is run and the expenditure
incurred by owners of trade-marks in seeking, obtaining, opposing
and defending registrations, the question arises: What advantage
ensues from registration? Wherein are the interests of owners better
conserved than if they had not registered? What right have they
been enabled to enforce after registering that could not be recognized
before ?

The only instance in which registration may be truly essential is
where registration abroad is a necessity and registration here is a

condition precedent to foreign registration. Aside from this, the
only advantage flowing from registering is the creation of a public
record tending to show time of adoption and use.

It is true that by registering suits may be brought in the federal
courts against infringers in the State where the owner is domiciled.
But is this a substantial advantage ? Are not the State courts equally
qualified to mete out justice and to decide questions involving conflict
ing marks? It is also true that there is a certain moral advantage,
if I may use that term, since it is claimed that greater respect is ac

corded a mark registered by the federal government.
But granting that this also is a substantial advantage, as well

as that of creating a public record of ownership, could not the same

end be accomplished by a law less complicated and the administration
of which would be freed from the highly technical, frequently absurd,
method of treating applications for registration? If the law allowed
the owners of marks to obtain registration by simply lodging properly
prepared applications�abolishing opposition and interference proceed
ings�the public interests would be equally as well conserved as they
are now, and this without imposing upon manufacturers the great
expense now being incurred, and at the same time free the government
officials and the Court of Appeals from ruling on matters frequently
of no public importance and settling no proposition of law of any
value as precedents save on ministerial questions. All this could
be avoided and money saved by allowing registration to all comers,

leaving the question of validity to the courts to decide should the
occasion arise. Not only would owners of trade-marks be saved a large
proportion of the money now expended but they would be spared the

possibility of injury arising from adverse rulings as to title and legality
of marks. If this were done the registration of trade-marks might
with propriety be assigned to the Department of Commerce, to which
it logically belongs.

J. Nota McGill.
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carried thru with energy. They should never be abortive. A
movement launched with a clear and definite object, an object in
itself deserving of all encouragement, should not only have unani
mous support and active support, but should have also a steady and
persistent support. It is easier to attain to a state of rest than to
maintain motion; it is easier for a movement to lapse into hopeless
inertia than to sustain the energy and enthusiasm that are needed
to effect its end. Every individual who believes in a movement is

personally responsible for its success. Every individual who believes
in the new movement now taking shape among ourselves has a posi
tive duty to see that this movement does not lapse until it has affected
its purpose.

The crusade for the non-partisan election of judges has made ex

cellent headway during the last two or three months. Another plan,
however, is being grafted upon it which might easily ruin the whole
movement. The idea of giving the various bar associations a domi
nant voice in the elections for the bench is hardly calculated to beget
a popular enthusiasm for the cause. Their influence might make for
efficiency�undoubtedly would, in fact�but the present movement is
not directed against inefficiency; it aims at the restoration of popular
confidence. It is not stupidity, but subtlety, that is complained of in
our judges�subtlety which is employed only in behalf of those who
are not "of the people." A reform which confined the selection of
judges to the profession might give us efficient judges, but they are

tolerably efficient that we now have; it might give us honest judges,
a thing even now not wholly uncommon; but we suggest that it
might not give us a judiciary whose foundation would rest unshake-
ably in the popular confidence and trust.
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BOOK REVIEWS

History of the Supreme Court of the United States. By
Gustavus Myers. Chicago: Charles H. Kerr and Company. 1912.

Mr. Myers' work with its partisan viewpoint and extravagant
statements would not be entitled to serious notice did it not pretend
to be based largely on the very records of the Supreme Court itself.
This fact combined with the citation in behalf of many of its asser

tions of very reputable authorities entitles it to attention. Nor is
this position weakened by the fact that the supposed! records of the
court are persistently distorted by the author and that not infrequently
he has garbled the authorities he cites in support of his statements.

The work to which we refer is not a careful one. It abounds
in slipshod methods and historical inaccuracies. Time after time ref
erences are given to wrong pages and wrong volumes. The author
substitutes Annapolis for Philadelphia when speaking of a mob attack
on James Wilson, confuses in many particulars the Yazoo sale of

1789 with that of 1795, writes several times Alexander H. Stevens
for Stephens, and asserts that Justice Chase, when impeached, was

acquitted by "a strictly partisan vote," although on each of the eight
articles at least six Republican senators voted in his favor. These

mistakes, however, and many more like them are plainly mistakes of
misinformation and are easily condoned. But when he speaks of the
sneers at "the lower orders" of the foremost champion of popular
elections in the constitutional convention, James Wilson; when he
cites the infamous Callender as charging Jay with corruption; when
he accuses Ellsworth with urging in the constitutional convention "the

policy of deluding the people with a sop" and without adducing a

scintilla of proof, brands him with fraud in the disposition of the
Connecticut lands in Ohio; when he lays the greatest emphasis on

Taney being the son of a slaveholder and defending a slaver, but
omits to mention that he freed the only slaves he ever possessed,
those he inherited, condemned slavery in his utterances and on one

historic occasion defended and obtained an acquittal in a slavery
State of an anti-slavery agitator; when in his account of the Field-

Terry imbroglio he fails to set forth�we are more inclined to write

suppresses�most of the details favorable to Justice Field, he is guilty
of offenses much more serious.

But even these are overshadowed by his persistent distortion of

Supreme Court decisions. Although reprobating the "usurped power"
of the courts to declare legislative enactments unconstitutional, Mr.
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Myers would bestow on them a power more extraordinary and liable

to abuse�that of going behind a legislative act and investigating
whether or not it was inspired by corrupt motives. Consequently he

most severely denounces the Supreme Court for not invalidating the

Yazoo grant in the celebrated case of Fletcher v. Peck, 6 Cranch 86.

But this would amount merely to an error of judgment did he not see

fit to say: "But what devious tack did Marshall take so as to evade

the settled principle that fraud invalidates everything? With un

surpassed audacity, he proceeded upon the complacent assumption
that the bribery of legislators was merely a fanciful story, and waved
the facts lightly aside." Anyone who has the slightest acquaintance
with Fletcher v. Peck is well aware that Marshall did not assume that
the bribery of legislators was merely a fanciful story, and wave the
facts aside. Not a syllable of Marshall's opinion can be twisted to

sustain such language. But not content with this, the reader is told
on page 262 that "from this decision Justice Johnson caustically dis

sented, in a strong opinion implying collusion in the bringing of the
action." As a matter of fact, Justice Johnson agreed with the de

cision, but disagreed with the reasoning by which Marshall arrived
at his conclusion. Not a caustic word can be discovered in his opinion
unless one takes as sarcasm, for which there is not the slightest rea
son, the last paragraph of his opinion wherein instead of implying
collusion he dismisses such a thought because of the eminence of
counsel.

On page 250 the reader is informed that in a case reported in

3 Cranch 1, the Court held that "a contract was only conditionally
and relatively a contract," whereas in later cases it held "a contract
must be construed strictly and absolutely." The inference drawn
by Mr. Myers is that only by such a divergence could the Court
render decisions favoring its petted client, the capitalistic class. But
the most cursory inspection of the case will disclose the fact that the
court held "the contract" to be "conditionally and relatively a con

tract," because the instrument involved, a grant of the State of Penn
sylvania, was itself conditional and relative, and hence any decision
sustaining it or its provisions necessarily had to be the same. Surely,
Mr. Myers, with his strict views on "usurped power," would not
have the Court ignore the provisions of a legislative grant !

The case of Mcllvaine v. Coles lessee, 4 Cranch, 209, comes

in for the harshest criticism. "The premises of this decision," the
reader is informed, "were so obviously ridiculous and fantastic that
it would be superfluous to analyze them." And yet a fairer and more

reasonable decision was never rendered. It involved the question
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whether a citizen of New Jersey, who had renounced his allegiance to

the State, could afterwards inherit property in the State. The State
maintained that he could not, as he was no longer a citizen. But at the

very time of its contention it had on its statute books laws de

nying that a citizen could renounce his citizenship to the State. And
so the Court held, disregarding the question of expatriation, that
"the State could not allege alienage in one over whom she had
asserted authority."

In his treatment of the Arrendondo case, 6 Peters, 689, the
author draws deep on his store of invective. But his intimate knowl

edge of the case is fully demonstrated by his writing of Marshall and
"his concurring coadjutors" and of "Marshall's logic," and by his

urging upon the reader to read "Marshall's decision in full," whereas,
as a matter of fact, the decision of the Court was rendered, not by
Marshall, but by Justice Baldwin.

The case of Schulenburg v. Harrison, 21 Wall, 44, does not

escape rebuke. "It need scarcely be said," comments Mr. Myers,
"that this decision legalized the consummation of the most enormous

frauds." And yet the case simply reiterated a principle centuries old
in the law of real property, namely, that a non-performance of a

condition subsequent can be taken advantage of only by the grantor
or his heirs or successors. For the Court to have abandoned that

principle at so late a date would almost have thrown the entire sys
tem of real property into chaos�a result which Mr. Myers perhaps
might not condemn, but which most men would sincerely deprecate.

These are but a few of many instances of Mr. Myers' untrust-
worthiness in the appreciation of cases, but enough has been said to

show his failings in this regard. We now turn our attention to a

still graver fault�the gravest a historian can commit, the garbling
of authorities. On page 154, when dealing with the Bank of North

America, Mr. Myers quotes in support of assertions of its pernicious
influence from Gouge's History of Paper Money and Banking in

the United States, a book published in 1833. The quotation as it

appears in Mr. Myers' work reads: "In 1785 the effect of its opera
tion began to be apparent .... A temporary plentifulness of

money, followed by a great scarcity, usury, ruin to the many, riches

to the few." As it appears on page 36, part II, of the book itself, it
reads, "by the beginning of 1785 the effects of its operations began
to be very apparent. They are such as banking has always produced
�a temporary plentifulness of money, followed by a great scarcity,
usury, ruin to the many, riches to the few."* It is superfluous to point

?Italics in this and succeeding quotations are ours.
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out how much the retention of the italicized words would have weak
ened Mr. Myers' quotation, betraying as they do, the evident bias

and faulty erudition of the author he quotes. Again, when writing
of the Court under Marshall, Mr. Myers makes frequent use of

that valuable work, Shirley's Dartmouth College Causes. On one

of these occasions he remarks: "Continuing, Shirley significantly
relates that Marshall sometimes rendered decisions as being those

of a majority of the Court 'without being as careful as a discreet

judge ought, to find out whether his opinion was that of a majority
or a minority.' " The natural effect of this sentence and particularly
of the word significantly is to give the impression that Shirley in

tended to convey the idea that Marshall acted purposely in this
manner. But such a belief is entirely dissipated by a perusal of the
�whole sentence as it is given in Shirley on pages 310 and 311 : "Con
fident that he was right, he sometimes entered up judgment and read

opinions of the Court without being as careful, etc. In a note to

page 292 reference is made to a certain letter of Chancellor Kent,
and as a sort of afterthought Mr. Myers volunteers the information
that "in the same letter Kent wrote as to offences against injuries
to property (construction Mn Myers') : 'I am a friend to personal
chastisement and hanging.' " As will be noted, Mr. Myers includes
in his statement all offences against property, and consequently the
reader's opinion of the humanity of the great chancellor necessarily
suffers. But Mr. Myers has simply detached one sentence from a

passage which by no means bears out his contention. The passage
as given in XVI American Jurist, reads: "You have well defined
the crimes of arson and malicious injuries to property. But I think
two years' imprisonment not enough for many cases of this malici
ous mischief, as girdling fruit trees, disabling cattle, horses, etc. I
am very much for real, genuine, vindictive punishment for all cases

of malicious crime, springing from a thoroughly corrupt and devilish
heart. I am a friend to personal chastisement and hanging." As
is clear from the whole passage, the sentence quoted by Mr. Myers
does not refer to injuries to property at all, but is simply an abstract
affirmation of the writer's belief in the form of punishment he men

tions. If it refers to any offences mentioned by him, it refers to
the preceding sentence. In no event can Mr. Myers' use of it be
justified. But audacious as is this perversion, it is mild compared
to one which occurs on page 447. There the supposed quotation is
from The Life and Writings of Justice Benjamin R. Curtis, Vol. I,
page 168. As it appears in Mr. Myers' work it reads: "Writing
from Washington, February 29, 1852, Justice Curtis informed
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Tichnor: 'Judge Cutron will give the opinion of the Court in
Mrs. Gaines' case to-morrow. In this opinion I unite with Nelson
and Grier. Wayne and Daniel dissent, on account of an interest,
in some way, which some of their relatives have . . .

"' Of
course, the reader is greatly shocked that a member of the Supreme
Court should calmly write to a friend that two of his associates
dissent from a decision because of an interest some of their rela
tives have in it. But if the same reader should look up that same

letter in the book from which it is taken he would receive a second

shock, for there it reads quite differently. The second sentence there
is as follows : "Wayne and Daniel dissent and McLean and the Chief
Justice do not sit, on account of an interest, in some way, in the

result, which some of their relatives have." A more flagrant viola
tion of the sacredness of quotations has rarely, if ever, come to our

notice. And yet the author on the same page severely blames Curtis
for giving in that same letter advance information as to decisions
of the Court, although the decisions must necessarily have been ren

dered by the time the letter reached its destination, Massachusetts.
We believe enough has been written to show the unreliable char

acter of the book. Had we space we might point out some of its
other qualities. We might call attention to the inadequate and even

puerile premises so frequently followed by the most sweeping con

clusions. We might notice the disingenuous method he so often

employs to besmirch characters he dare not openly assail�the intro
duction of baseless insinuations preceded by such qualifying or depre
cating phrases as "it was reported" or "it was current" or "it was

commented on" or the like, all of which leave the sting of slander
behind and at the same time shift the responsibility from the author
to persons unknown and usually mythical as well. We might ridicule
the ludicrous makeshifts to which he is not infrequently put to ex

plain decisions of the Court and actions of its individual members
that do not jibe with the place he has assigned it in the story�that
of a capitalistic tool. When a decision hits the landed interests it is
because the banking interests have ousted them from control of the
Court. When the same happens to the banking interests, it is be
cause the railroads have become master. When a justice, or perhaps
several justices, dissent it is usually because the interests to which

they are attached are not those favored by the majority. And so

Mr. Myers deftly lines up interest against interest and faction of
the Court against faction of the Court when the occasion demands,
and in one instance he does not even hesitate to divide a faction of
the Court into two parts and set them against one another. The
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exigencies of his plot never require that he go further and split up
a faction of a faction. But from the masterly manner in which he

has handled other difficulties of his task we feel confident he would
have proved equal to the emergency.

H. H. H.

The Principles of Circumstantial Evidence. By William Wills.
Sixth Edition by the Rt. Hon. Sir Alfred Wills. London: But-
terorth and Company. 1912.

With the exhausting of the edition of 1902 and the issuing of
a new and sixth one, we are inclined to agree with Justice Wills
that his father's book has taken "a more or less permanent place in

legal literature." Indeed, we believe his modest "more or less" to

be entirely superfluous. Wills on Circumstantial Evidence has held
its own for seventy-three years, and at the present time there are

no indications of declining popularity. Nowhere else have the prin
ciples of circumstantial evidence been discussed with such depth,
clearness and sensibleness, such happy blending of philosophic theory
with practical application. The present edition is especially note

worthy for its elaborate treatment of several of the novel methods
of detecting criminals which have been evolved and perfected in

recent years. When the edition of 1902 came out the Precipitin
Test and the science of finger prints were just beginning to obtrude
themselves in the legal world. Since then they have established their

right to unqualified recognition in the courts of law. A number of

interesting cases that have arisen since the last edition have been
added to the presnt one. Particularly interesting to those on this
side of the water will prove the splendid summary, covering over

fifteen pages, of the famous Crippen case.

Received :

Letters to a Young Lawyer. By Arthur M. Harris. St. Paul:
West Publishing Company.

Review will follow.
H. H. H.
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RECENT CASES

Limitation of Carrier's Liability by Bill of Lading.

Adams Express Co. v. Croninger, 226 U. S., � , 33 Sup. Ct., 148.
Pace Mule Co. v. Seaboard Air Line, 765 5\ E., 513 (N. C).

The broad propositions of a State having the right, within a valid
exercise of its police power, to legislate on matters only incidentally
affecting interstate commerce, in fields wherein Congress has not

legislated, and the inability of a common carrier to exempt himself
from liability for his own negligence or that of his servants, are too

elementary to need comment. The construction put upon such State

legislation by the supreme judicial judgment has been that such State
legislation, when restrained within its proper sphere, is rather pro
tective than regulative of interstate commerce, and a righteous and
lawful exercise of the wisdom of the sovereign State in the protec
tion of its citizens and its general welfare. "Such regulations would
fall within that large class of regulations which it is competent for a

State to make in the absence of legislation by Congress, growing out

of the territorial jurisdiction of the State over such carriers, and its

duty and power to safeguard the general public against acts of mis
feasance and nonfeasance within its limits, although interstate com

merce may be indirectly affected." (Adams Express Co. v. Croninger,
supra.) Instances of proper State regulations are many. A few
follow: State laws requiring locomotive engineers to be examined
and licensed by State authorities (Smith v. Alabama, 124 U. S., 465;
requiring such engineers to be examined from time to time with re

spect to their ability to distinguish colors (Nashville, C. & St. L. R.
Co. v. Alabama, 128 U. S., 96) ; requiring telegraph companies to

reecive dispatches and to transmit and deliver them with due dili

gence, as applied to messages from outside the State (IV. U. Tel. Co.
v. James, 162 U. S., 650) ; forbidding running of freight trains on

Sunday (Hennington v. Georgia, 163 U. S., 299) ; requiring railroad

companies to fix their rates annually for the transportation of pas
sengers and freight, and to post a printed copy of such rates at all
their stations (C. & N. W. R. Co. v. Fuller, 17 Wall., 560) ; forbid
ding consolidation of competing or parallel lines of railway (L. & N.
R. Co. v. Kentucky, 161 U. S., 667) ; regulating the heating of pas
senger cars, and directing guards and guard posts to be placed on
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railroad bridges and trestles and approaches thereto (N. Y ., N. H. &

H. R. Co. v. N. Y ., 165 U. S., 628) ; providing that no contract shall

exempt any railroad corporation from the liability of a common car

rier or carrier of passengers which would have existed if no contract

had been made (C. M. & St. P. R. Co. v. Solan, 169 U. S., 133) ;

and declaring that, when a common carrier accepts for transportation
anything directed to a point of destination beyond the terminus of his

own line or route, he shall be deemed thereby to assume an obliga
tion for its safe carriage to its point of destination, unless at the time
of such acceptance such carrier be released or exempted from such

liability by contract in writing signed by the owner or his agent (R.
& A. R. Co. v. R. A. Patterson Tobacco Co., 169 U. S., 311).

Equally clear have been the decisions of the Supreme Court of
the United States in denying to common carriers the right to exempt
themselves from liability for their own negligence or that of their
servants (York Mfg. Co. v. III. C. R. Co., 3 Wall., 107; N. Y. C. R.
Co. v. Lockwood, 17 Wall., 357; Bank of Kentucky v. Adams Exp.
Co., 93 U. S., 174; Hart v. Penn. R. Co., 112 U. S., 331, 338; Adams
Express Co. v. Croninger, supra). But the rigor of the common law

rule, which went beyond the question of negligence in the imposition
of liability upon common carriers, and laid upon them the burdens
off insurers, justifying such imposition on grounds of public interest
and public right in the management of the public corporations them

selves, has been lessened in its severity to the extent of permitting
limitation in what may be termed this field of excessive liability; and
in the attempts of common carriers thus to limit their liability in this
field by valuation clauses in bills of lading or receipts, interesting ques
tions have arisen. Different States met these attempts with different

legislation, remedial or inhibitive. Different courts construed sucn

clauses and contracts to various and varying decisions. Confusion
and diversity of judgment resulted. The exact status of contractual
liability incurred by bill of lading containing a valuation clause was

a thing almost impossible of ascertainment. The subject of inter
state commerce was becoming extremely involved. The undefined,
twilight zone of State police power was as wisely limitless as the

equitable conception of fraud; dark enough of its own atmosphere, it
was rendered more dark by the complicating situations of law of
forum frequently conflicting with the proper law owing to the latter's
violating the set policy of the forum and being thereby supplanted.
Federal courts, sitting in different circuits, were following different

rulings. As said by the Supreme Court of Georgia (Southern P. Co.
v. Crenshaw Bros., 5 Ga. App., 675) : "Some States allowed carriers
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to exempt themselves from all or a part of their common law liability
by rule, regulation, or contract; others did not. The Federal courts,
sitting in various States were following the local rule, a carrier being
held liable in one court when under the same state of facts he would
be exempt from liability in another. Hence this branch of interstate
commerce was being subjected to such a diversity of legislative and

judicial holding that it was practicaly impossible for a shipper en

gaged in interstate business that extended beyond the confines of his
own State, or a carrier whose lines were extensive, to know, without
considerable investigation and trouble, and even then often times with
but little certainty, what would be the carrier's actual responsibility
as to goods delivered to it for transportation from one State to

another."
The valuation clause in a bill of lading is usually easy of com

prehension. Its terms are clear, well defined, and well selected; its
intent, to strike a relation between the value of the thing to be carried
and the rate to be charged therefor, thereby fixing the proportion of

charge to value as a basis of rate measure. In consideration of the
reduced rate charged, the shipper agrees that the value of the goods
do not exceed a certain declared value and that value is agreed to be
the limit of the carrier's liability. It is undeniable that the execution
of the bill of lading creates a contractual relationship between shipper
and carrier and the terms of the bill are the terms of the contract.

In case of loss, then, a recovery exceeding value declared becomes an

interesting question, usually referable to the construction of the con

tracts by the highest court of the forum, or statute.

The decisions of the States group themselves into three classes:

(1) Limitation of liability under a valuation clause is valid and bind

ing under the common law ; it is not contrary to public policy as a

contract exempting from negligence. (2) Such limitation is invalid
under the common law, is construed to be in its terms exemptive from

liability for negligence, and is against public policy. (3) Such limi
tation is invalid as being contrary to some State statute.

Under (1) group themselves sucn States as Massachusetts, New
York, and New Jersey. In the case of Bernard v. Adams Express
Co., 205 Mass., 254, 259, such a clause was under consideration and
the Court said: "But such a contract as we are considering in this
case is not an exemption from liability for negligence in the manage
ment of property, within the meaning of the statute. It is a contract
as to what the property is, in reference to its value. The purpose of
it is not to change the nature of the undertaking of the common car

rier, or limit his liability in the care and management of that which
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is intrusted to him. It is to describe and define the subject matter
of the contract, so far as the purpose of showing of what value that is

which comes into the carrier's possession, and for which he must

account in the performance of his duty as a carrier. It is not in any

proper sense a contract exempting him from liability for the loss,
damage, or injury to the property, as the shipper describes it in stating
its value for the purpose of determining for what the carrier shall be
accountable upon his undertaking, and what price the shipper shall

pay for the service and for the risk of loss which the carrier assumes."
In Greenwald v. Barrett, 199 N. Y., 170, the Court said of such a

clause: "The language of the enactment does not disclose any intent
to abrogate the right of common carriers to regulate their charges
for carriage by the value of the goods, or to agree with the shipper
upon a valuation of the property carried. It has been the uniform

practice of transportation companies in this country to make their

charges dependent upon the value of the property carried; and the

propriety of this practice and the legality of contracts signed by the
shipper, agreeing upon a valuation of the property, were distinctly
upheld by the Supreme Court of the United States." In Travis v.

Wells Fargo Co., 79 N. J. Law, 83, a similar conclusion was reached.
Obviously, an exemption from liability for negligence is condemnible
universally, but there seems to be a line of New York cases which
holds that, inasmuch as the shipper can insist upon the common law
liability of the carrier should he so choose, if he then accepts a lower
rate in consideration of lower valuation set, in a contract fair and
reasonable, but exempting the carrier from liability for his own negli
gence, that contract will be sustained. This ruling is, however, so

far qualified in Wilson v. N. Y. C. etc., R. Co., 97 N. Y., 275, and in
Holsapple v. Rome, etc., R. Co., 86 N. Y., 275, that a general ex

emption from loss will not be construed to mean a loss arising from
negligence unless so stipulated expressly.

Under group (2), the opposite conclusion is reached in the con

struction of the same contracts. Such States as Pennsylvania and
North Carolina have found in the valuation clause an exemption from
acts of negligence that renders the same contrary to the public policy
of the State. In P. R. Co. v. Hughes, 191 U. S., 477, suit was brought
for negligent injury to a horse shipped from Albany, N. Y., to

Cynwyd, Pa., under a bill of lading containing a valuation clause.
Recovery was allowed in excess of declared value and the judgment
affirmed by the Supreme Court of Pennsylvania, and later affirmed by
the Supreme Court of the United States. In Grogan v. Adams Exp.
Co., 114 Pa., 523. the same ruling was laid down, the Supreme Court
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of Pennsylvania refusing to follow the case of Hart v. P. R. Co.,
supra, in the United States Supreme Court. In the case of J. M.
Pace Mule Co. v. Seaboard Air Line R. R. recently decided by the

Supreme Court of North Carolina, Phifer v. Railroad, 89 N. E., 316,
was followed, wherein the Court had said: "It is well settled that no
conditions in a common carrier's bill of lading can be allowed to

exempt it from liability for losses occasioned by the negligence or mis

management of its own servants and employes ; for protection against
such liability is a duty inseparable from their occupation as public
agencies."

Under group (3) fall those States which have passed actual and
inhibitive laws, more or less broad and general, rendering such limi
tations invalid and void. An illustration is found in C. M. & St. P.
R. R. v. Solan, 169 U. S., 133, wherein was upheld a statute of Iowa
which declared invalid any contractual exemption from a liability
otherwise existent. Under that statute a recovery for injuries was

allowed in an amount greater than that to which limited by the con

tract�a contract for the carriage of a drover and cattle�and such

recovery was approved in the Supreme Court of the United States.
The diverse and varying rulings and regulations of the different

States of themselves, then, were sufficiently confusing and unsatis

factory from a standpoint of uniformity, in a subject so tremendously
important as this branch of interstate commerce. But when the car

rier constructed his defense on the proposition that such limitation of

liability was valid under the Interstate Commerce Act and that Act
alone was applicable to interstate shipments, the question became more

complicated. Prior to the Act of June 29, 1906, better known as the
Carmack Amendment to the Interstate Commerce Act, the rule of a

carrier's liability for an interstate shipment of property as enforced
in the Supreme Court of the United States, was that of the forum
from which the question came. In P. R. Co. v. Hughes, supra, the
policy of the State had been upheld and the railroad company denied
its defense under the limiting clause; in C. M. & St. P. R. Co. v.

Solan, supra, a statute of Iowa was upheld refusing the same defense
to the railroad companies. No federal question was involved. Con

gress had not so entered the field as to oust and nullify State legisla
tion incidentally affecting interstate carriage and commerce. Yet in
Hart v. P. R. Co., 112 U. S., 331, the United States Supreme Court
had granted that defense to the railroad company, sustained the valua
tion clause under the common law, and fixed the status of such liability
under federal jurisdictions. The reasons for the legality of such

agreements is stated by the Court: "The limitation as to value has
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no tendency to exempt from liability for negligence. It does not

induce want of care. It exacts from the carrier the measure of care

due to the value agreed on. The carrier is bound to respond in that

value for negligence, the compensation for carriage is based on that

value. The shipper is estopped from saying that the value is greater.
The carrier must respond for negligence up to that value. It is just
and reasonable that such a contract, fairly entered into, and where

there is no deceit practiced on the shipper, should be upheld. There

is no violation of public policy. On the contrary it would be unjust
and unreasonable, and would be repugnant to the soundest principles
of fair dealing and of the freedom of contracting, and thus in conflict
with public policy, if a shipper should be allowed to reap the benefit
of the contract if there is no loss, and to repudiate it in case of loss."

In this unsatisfactory state of the law as to liability on a valua
tion clause, Adams Express Co. v. Croninger came on for argu
ment before the Supreme Court of the United States. A diamond

ring had been shipped via Adams Express Company but never deliv
ered at the place of destination. A bill of lading had been issued

containing a valuation clause. Under the law of Kentucky, where
suit was instituted, this valuation clause was invalid. The company
defended on the ground that under the Act of June 29, 1906, limita
tion of value was valid and obligatory, and that said Act was the

only regulation applicable to interstate shipments. This defense was

denied and, on writ of error sued out, the case came for decision to

the Supreme Court of the United States in March, 1912. The ques
tion to be decided is stated by Justice Lurton, delivering the opinion
for the Court. "The question upon which the case must turn is
whether the operation and effect of the contract for an interstate ship
ment, as shown by the receipt or bill of lading, is governed by the
local law of the State, or by the acts of Congress regulating interstate
commerce." Reviewing C. M. & St. P. R. Co. v. Solan, and P. R. Co.
v. Hughes, the Court said: "In view of the decisions of this court
in the two cases last referred to, we shall asume that this case is gov
erned by them, unless the subsequent legislation of Congress is such
as to indicate a purpose to bring contracts for interstate shipments
under one uniform rule of law not subject to the varying policies and
legislation of particular States." The subsequent legislation referred
to, the Carmack Amendment of June 29, 1906, in its 20th section,
provides that common carriers shall issue bills of lading for property
received for interstate transportation and shall be liable to any lawful
holder thereof for injury to such property on its own or connecting
lines, "and no contract, receipt, rule or regulation shall exempt such
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common carrier, railroad, or transportation company from the liabil

ity hereby imposed: Provided, that nothing in the section shall de

prive any holder of such receipt or bill of lading of any remedy or

right of action which he has under existing law."
This amendment had been under consideration by the Supreme

Court of the United States in the case of Atlantic Coast Line R. Co.
v. Riverside Mills, 219 U. S., 186, but not in the point of limitation
of recovery to declared value, the judgment in the case being confined
to the conflict existing under the clause of the amendment fixing lia

bility on initial carrier for injury on connecting lines and the bill of

lading reciting exemption from liability beyond its own line. In the
matter of limitation of recovery to declared value the Act had been
been under consideration in at least two cases under both State and
Federal jurisdiction. In the case of /. M. Pace Mule Co. v. S. A.
Line R. Co. the Act was pleaded in defense by the railroad company.
The North Carolina Supreme Court considered at length the legisla
tion of Congress on the subject of interstate shipments and contracts

relating thereto but failed to find in such legislation an intent of Con

gress so to enter the field as to oust and nullify State law, rules, or
regulations which might incidentally affect the same subject. Inas
much as no express repeal of State statutes was found, following the
Abilene Cotton Oil case. 204 U. S., 426, the Court refused to favor
an implied repeal, and following Latta v. Railroad, 172 Fed., 850,
allowed a full recovery. In the Latta case, a mare and colt, shipped
from Nebraska to Iowa under a bill of lading with a valuation clause
therein were injured. Action was removed to the Circuit Court of
the United States. On trial the defendant pleaded the valuation
clause, the reduced rate as consideration for reduced value, said re

duced rate being its tariff rate on file with the Interstate Commerce

Commission, and the Act of June 29, 1906, as its defense to plaintiff's
claim for full recovery under the Nebraska Statute. Full recovery
allowed in the trial court, was sustained in the Circuit Court of Ap
peals, not in spite of the Act, but because the Act specially preserved
the right to the plaintiff. Comparing Latta v. Railroad with Adams

Express Co. v. Croninger, the divergent conclusions reached from a

consideration of the same enactment are interesting expositions of the

difficulty of deriving or ascertaining the real intent of a legislature,
no matter how nicely and logically accurate the reasoning or the judg
ment applied to analyze the manifestation of that intent.

Speaking of this Act, the Court, in the Latta case, said: "It

plainly appears from a reading of the above language that Congress
has legislated upon the subject of the liability of railroad corporations
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as common carriers. If it were not for the proviso accompanying the

language above quoted, we should feel compelled to determine the

validity of the contract in question with reference to the law of Con

gress. We think that the proviso found in the law above quoted was

placed therein to cover just such a case as is now present. Congress
undoubtedly was aware of the many conflicting decisions by the courts

in reference to the question as to how far common carriers could limit

their common-law liability by contract, receipt, rule, or regulation.
It therefore was aware that the Constitution of Nebraska, as in

terpreted by the Supreme Court, was in conflict with the rule estab
lished by the United States Supreme Court in Hart v. Railway Com

pany, and was also aware that the Supreme Court of Pennsylvania is

in Grogan v. Adams Company, 114 Pa., 523, refused to follow the rule

established by said case of Hart v. Railway Co., and therefore, in view

of these conflicting opinions, very wisely provided that the legislation
by Congress should not deprive 'any holder of such receipt or bill of
lading of any remedy or right of action which he had under existing
law.' We are therefore of the opinion that the right which the plain
tiff in this case had under the law of Nebraska to sue for the full value
of his property was not taken away by the legislation of Congress
herein referred to, but was preserved to him, and that he may now

enforce that right as he has attempted to do." Of the same legisla
tion and of the same proviso the Supreme Court of the United States
in the Croninger case said: "But it has been argued that the non

exclusive character of this regulation is manifested by the proviso of
the section, and that State legislation upon the same subject is not

superseded, and that the holder of any such bill of lading may resort

to any right of action against such a carrier, conferred by existing
State law. This view is untenable. It would result in the nullification
of the regulation of a national subject, and operate to maintain the con

fusion of the diverse regulation which it was the purpose of Congress
to put an end to." "It was evidently only intended to continue in ex

istence such other rights or remedies for the redress of some specific
wrong or injury, whether given by the Interstate Commerce Act, or

by State statutes, or common law, not inconsistent with the rules and

regulations prescribed by the provisions of this act." "It could not

in reason be construed as continuing in a shipper a common-law right
the existence of which would be inconsistent with the provisons of
the act. In other words, the act cannot be said to destroy itself."
"To construe this proviso as preserving to the holder of any such bill
of lading any right or remedy which he may have had under existing
federal law at the time of his action gives to it a more rational in-
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terpretation than one which would preserve rights and remedies under

existing State laws, for the latter view would cause the proviso to

destroy itself."

Arriving, then, at the conclusion that, "the legislation supersedes
all the regulation and policies of a particular State," that "it embraces
the subject of the liability of the carrier under a bill of lading," that
"almost every detail of the subject is covered so completely that there
can be no rational doubt but that Congress intended to take posses
sion of the subject and supersede all State regulations with reference
to it," that "when Congress acted in such a way as to manifest a

purpose to exercise its conceded authority the regulating power of the
State ceased to exist," Hart v. Railway was the proper law to govern
the case. Under this law the defense of the Express Company in

the court below was good. To hold otherwise would be to permit
local regulations and local views of public policy to rule and these
would "either make the provision less than supreme, or indicate that

Congress had not shown a purpose to take possession of that subject.
The first would be unthinkable, and the latter would be to revert to

the uncertainties and diversities of ruling which led to the amend
ment." The law, then, as laid down by the case of Adams Express
Company v. Croninger is that Congress has covered the field of valua
tion clauses in bills of lading by the Carmack Amendment, that State
rules, laws, regulations, or what not relating to that subject and in
conflict with the national law thereto are superseded and nullified, and
that "a carrier may, by a fair, open, just, and reasonable agreement,
limit the amount recoverable by a shipper in case of loss or damage to

an agreed value, made for the purpose of obtaining the lower of two
or more rates of charges proportioned to the amount of risk."

W. E. L.

Newspaper Contempt.

McDougall v. Sheridan, 128 Pac., 954.
In re Fife, 76 S. E., 397.

In the recent case of McDougall v. Sheridan, 128 Pac, 954, the
Court held the defendants guilty of indirect contempt upon an

information in which they were charged with having willfully
and maliciously misrepresented the Court in various news articles,
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such articles being calculated to impede the administration of

justice and influence the Court's decision in a pending case.

The Central Law Journal, commenting upon that decision has the

following : "The Supreme Court of Idaho had good ground we think
for holding the editor of a newspaper to be in contempt without com

mitting itself by a majority ruling to the proposition that merely de

faming the members of the Court, either individually or collectively,
'by the publication of libelous matter regarding them is a contempt
of court." The quotation serves in a way to indicate the disinclina
tion manifested generally by the courts to commit themselves to any

positive ruling on the subject. But they have nevertheless almost

universally adopted the attitude of the Idaho Court whenever such
matters have been brought to their attention. As a consequence, the
exact line of demarcation between just criticism made in the public
interest and within the just rights of the publishers, and such as con

stitutes an indirect contempt, has been very unsatisfactorily estab
lished. The grounds for such decisions have in practically every
instance been provocative of lengthy discussions and elaborate opin
ions. That the matter must be libelous and defamatory in character
is conceded; the difficulty lies in distinguishing between publications
which are merely grounds for the action of libel, and such as con

stitute indirect contempt.
A publication reflecting on a Court, the parties to a suit, the

witnesses, jurors or counsel is a contempt. (Hollingsworth v. Duane,
77 Wallace, 102.) An article implying that the Supreme Court had
been induced by improper influence to delay rendering a decision was

considered sufficient in People v. Stapleton, 18 Colo., 568�in another
case, attributing improper motives to the Court (In re Hughes, 43
Pac, 692.) In a Montana case the Court has gone so far as to

regard the publication of a grossly inaccurate report of proceedings
as a contempt. (State v. Faulds, 17 Mont., 140.) Similarly, libelous
matters were punished as contempts in State v. Morrill, 16 Ark.,
384, and Ex Parte Biggs, 54 N. C, 202.

The courts show a tendency to regulate the principle that the
foundation of the offense lies in its obstruction of the administration
of justice. In Matter of Shortridge, 99 Cal., 526, the Court said:
"Did the article in question tend to embarrass, impede or obstruct
the administration of justice? If it did, the petitioner is guilty of
contempt." The same principle is upheld in a great number of other
cases. Consequently the publication regarding which the question of
contempt arises must either affect the Court as such, or the indi
viduals in so far as they compose it and are the instruments through
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which it operates. Also that the judicial proceedings regarding which
the blameworthy comment is made be, at the time of publication, still
pending. Most of the cases that have come under our observation
have held that comments, however stringent, which have relation to

proceedings which are past and ended are not in contempt of the
authority of the Court. (Dunham v. State, 6 Iowa, 245 ; People v.

Wilson, 64 111., 196; Storey v. People, 72 111., 45; Cheadle v. State,
no Ind.) It was said in a late case decided by the Court of Appeals
of Georgia, In re Fite, 76 S. E., 397, that the proper remedy where
no case is pending and the court is "scandalized" is prosecution for
criminal libel. Despite the apparent reason in the rule and its prac
tical value as a check to an unrestricted self redress by the Court,
it is not universally recognized. Bishop, in his Criminal Law II,
Section 262, says regarding it: "It as been held in Chancery that
an attachment for contempt should not be granted when the bill is
no longer pending. But this cannot be a universal rule; the question
must be settled by the circumstances of the case." In Re Chadwick,
109 Mich., 598. The defense that the case referred to was no longer
pending was rejected on the ground that the Court might still order
a rehearing, no appeal had been taken, the costs had not been taxed,
and no execution had issued. On substantially the same ground that
defense was overruled by the court in McDougall v. Sheridan, supra.
It will be noticed, however, that these rulings constitute only an ap
parent exception to the general rule. But Grant J., speaking for
the Court In re Chadwick, supra, said: "Under respondent's conten

tion a party may charge corruption upon a judge .... and
if the case is then pending he will be subject to summary punishment
by the Court. But if the decree has been pronounced or judgment
rendered, he may the next moment with impunity do the same acts

and utter the same statements; this is too narrow a construction of
the law of contempt." The Court here quite apparently is in error

in stating that one may "with impunity" charge corruption to a

judge in respect of his conduct in a case no longer before the Court.
If the charge be false, there is ample redress for the Court, and ample
penalty for the offender in the prosecution for criminal libel�a mode
of redress that affords to a just and upright judge, in such a case,

all the relief required, and which only deprives him of the anomalous

position of sitting in judgment on a charge against himself. It may
be safely stated that the vast majority of the decisions uphold the
view that the proceedings must be pending.

It would seem that the means for redress which the institution
of proceedings for indirect contempt affords the courts should be
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intended exclusively to uphold the integrity of that institution and
to secure for it the unmolested administration of justice, and not be
made a means of redress for merely personal grievances. The con

tention that every case in which a judge is assailed of necessity in
volves the integrity of the Court is tantamount to an assertion that
a judge cannot be libeled. Our institutions do not tolerate such a

view of the law.
The fact that the article has not actually embarrassed the ad

ministration of justice is immaterial. Such was the holding in People
v. Wilson supra, In that case Chief Justice Lawrence said: "If the

respondents are to be understood as saying that they are privileged
to make any communication concerning proceedings in court and
not be liable for contempt unless it appears that the publication had
the actual and visible effect of impeding, embarrassing or obstruct

ing the administration of justice, it is to be regretted that they were

not better advised as to the law." He quotes with approval from
Stuart v. People, 3 Scam., 405, which decided that "the publication
need only be calculated to impede justice. The true test is not whether
the Court has been weak enough actually to be influenced by a publi
cation, but whether it was the object and tendency of the publica
tion to produce such an effect. As a corollary to this it may be stated
that the proof of criminal intent is likewise unnecessary, such intent

being established from the nature of the publication itself. In People
v. Wilson, supra, the court said: "The disclaimer in the answer of

any intentional disrespect or any design to embarrass the administra
tion of justice is not a defense." A man is presumed to intend the
natural and logical consequence of his act.

In practically every case that has come under our observation
the defendant has sought to retire behind the constitutional provision
which guarantees the liberty of the press. The Court has in each
instance rejected the defense on the ground that the provision re

ferred to is no protection against the abuse of the prerogative it offers.
"The liberty of the press is not protection against deliberate false
hood and misrepresentation with regard to the decision of courts,
even though the publishers may think that the public or political in
terests would be served by such falsehood and misrepresentation.
(McDougall v. Sheridan, supra.) The defense has been answered
in an equally peremptory manner in many other cases. (People v.

Wilson, supra.) The liberty of the press is only the liberty which
every man has to utter sentiments and can be enjoyed only in sub
jection to that precept both of law and morals, Sic wtere tuo ut alienum
non laedas. (In re Cheeseman, 49 N. Y. Law, 137.)
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The redress afforded by the institution of contempt proceedings
against publications of the kind treated is of little remedial effect;
the taint of defamation remains when the crime has been satisfied.
But we are in hearty accord with the decisions whose object it is
to prevent editors from abusing the powerful means at their disposal
by flagrantly assailing judges or their position with a view to making
them retreat from that position. Nevertheless, the right to criticize
the opinion of the Court, take issue with it in its conclusions of law,
and question its conception of the facts, so long as the criticisms are

in ordinary, respectful language, not designed wilfully and maliciously
to misrepresent the Court or bring it into disrepute, must undoubtedly
be upheld. A. W. S.

Right of Public Officer to Recover Reward.

Mason v. Manning, 150 S. W., 1020 (Ky.).
The question of whether an officer can recover a reward offered

for services which by law he is charged with performing has frequently
been discussed, and the cases continue to arise because the law upon
this point, embracing the public policy of the State, differs in some

respects in the various States.

Generally, it may be said, the officer is not allowed to claim
reward for his services. It was early agreed by the courts that such
a claim would be opposed to public morals, because the tendency of
the official would be to await an offer of reward before undertaking
to apprehend an offender. Justice would thereby be delayed, and
the detection and suppression of crime pursued with energy propor
tioned to the size of the purse offered, rather than with the care and

diligence his office would enjoin upon him. Another objection is that
the right to a reward is in the nature of a contractual obligation and

requires a contract's essentials in order to be binding; and when

sought to be recovered upon by an officer, there would be lacking the

very moving part of a contract, namely, the consideration, and for
this reason it would have to fail. The part of the promisee would
be the doing only of that which he is already bound and compelled to

do, and there would be no return as the direct consequence of the
extra compensation offered.
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This principle is natural and logical and might be considered as

effectually disposing of the proposition; but cases have arisen where

the reasons stated were held not to apply.
In the case of United States v. Matthews, 173 U. S., 381, it was

held, but by a divided court, that where the Attorney General of the

United States, by virtue of authority vested in him by an Act of Con

gress, offered a reward for the arrest of a person accused of crime,
and a deputy marshal of the State of Florida performed the services,
the latter would be allowed to recover the reward. The majority of

the court did not think the payment of a reward when offered by the

government was against public policy, and recognized a clear dis

tinction bteween such a case and one in which the offer was a private
individual. In the opinion, the then Justice, now Chief Justice, White

for the majority, referred to the law permitting custom officers to be

paid a portion of the fines collected by them, as an example of the

mind of the legislature in permitting rewards to stimulate officers to

a zealous performance of their duties.
There are statutes in some jurisdictions similar to that mentioned

by the Supreme Court which allowed the custom officers to be paid
a part of the fines collected.

The majority of the court took a natural view of the situation
in declaring the distinction between cases where the State is the offerer
and those in which an individual made the offer, and this opinion in
no way contravenes the well-settled general rule which has been stated
above. Two of the justices in United States v. Matthews thought,
however, that even in this instance it was against public policy for
officers to collect rewards in addition to their regular salaries, and
upon that ground felt compelled to dissent from the opinion of the
majority.

It will hardly be said that whefe the Federal Government or a

State offers a reward in certain specified cases, an officer would be
tempted to be derelict in his duties and demand a reward of the
State in all cases ; but this might well be the situation where a private
individual offered the reward. In the first instance, the State would
be in the situation of the sovereignty compensating the officer in recog
nition of good and faithful services rendered to the whole community,
and the extra effort put forth by that officer would inure to the benefit
of the people at large in that State ; while in the latter case, the private
individual would pay as one under a personal debt for services ren

dered to him, and the additional labors of the officer would rather be
done for the individual than for the whole community. In other
words, in one case the moving power would be the State, which the
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officer should serve in every instance; in the other, it would be a pri
vate person, who could not be entitled to any particular considera
tion. And the court in the Matthews case, as has been said, ex

pressly recognized this distinction, which it considered so clear as not

to require discussion.
In this respect a municipal corporation, by the weight of authority,

has not, like the State, the inherent power to offer reward for the
arrest of offenders; but, treating the case of United States v. Mat

thews, supra, as controlling, it seems that it is well within the sover

eign power of the State or Federal Government by statutory enact

ment to delegate such power to a municipal corporation as would give
it the right to offer rewards to both citizens and officers.

The general reasoning upon the subject would also appear, by
certain other cases, not to apply where the officer acts without the

scope of the duties of his office. This may be examined : first, where
the officer acts outside of the limits of his territory ; and, second, where
he claims to have acted in his private capacity in making the arrest.

Of course, it is accepted that if one acts as a private individual
or as a private detective and is not by law charged with performing
the duties for which he claims a right to recover, the contract is unob

jectionable and may be the basis of recovery.
The cases, with practical uniformity, seem to bring the officer

who acts beyond his territorial domain within the class of private
individuals and treat his services in that foreign territory as the sub

ject of contract. The Court in one case used the following language,
in expressing the rule (Brown v. Godfrey, 33 Vt., 120) :

"His services while thus without jurisdiction would be those
of a private person

* * * and for the payment of such serv-

ives he would be allowed to stipulate by contract like any private
person."
But where an officer acts within his county, and claims to have

acted in his private capacity, that is, without judicial process or order
and in a manner in which a private individual or detective would act,
the cases differ as to whether or not he shall be allowed to recover a

reward offered. On the one hand, the rule has been stated to be :

"Police and other officers may recover the reward offered
when the information furnished or the service performed was

extra-official, but cannot recover the reward offered if the infor
mation furnished or the service performed was within the scope
of the duties of such officer."



GEORGETOWN LAW JOURNAL

On the other hand, the following doctrine is declared (Somerset
Bank v. Edmund, 76 Ohio St., 396) :

"The law will not hear him say, or permit him to claim, that
an arrest thus effected, pursuant to his official duty, was made by
him in his individual capacity, as a private citizen."

The reasoning for this latter rule was convincingly stated in what

appears to be the proper view of the situation, by the Kentucky Court
of Appeals in a very recent decision, in the case of Mason v. Man

ning, 150 S. W., 1020, in the following language:
"Nor will the law draw a line of demarcation between the

acts of the officer in the capacity of a private detective and his
acts as a public officer, and say that for his acts in the former

capacity he may recover compensation in addition to that allowed

by law. To do so would virtually annul the salutary principle
that an agreement to pay money to a public officer for doing
what he ought to do is unenforceable; for such an exception
would necessarily result in the very evils which the general rule
was intended to prevent."

Perhaps still another situation might arise where the officer would
be appointed to his position without compensation from the State or

municipality, and made an arrest within the territory of his domain:
would the law permit him to collect a reward for services which he
was bound to do but for which he received no payment from the

government? But one case bearing upon this point has been found,
and that case not directly in point. In Maguin v. Rosenthal, 62 How.
Pr., N. Y., 504, the Court permitted a sheriff who held goods, taken
on exectuion, to collect from the debtor therefor, when he was com

pelled by the duties of his office so to hold the goods, but he was not

allowed compensation by the county. This would not, it is submitted,
be governing in the assumed situation, because the sheriff in the case

cited was, in effect, merely permitted to collect a fee. More in keeping
with the view of the courts upon the general proposition would be
a holding that the officer would not be permitted to collect the reward,
for it is not the fact that the officer is properly paid which impels the
Court to disallow claims of this nature, but, as has been stated, the
public policy of the State and the lack of consideration of the con

tract. Obviously, the mere fact that the officer was not properly paid
by the State, or even was not paid at all, would not remove the objec
tions stated, and, it is believed therefore, that in this situation the
officer would be remediless.
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Briefly summarized, the conclusions of the Court, then, are found
to be:

1st. (General Rule) Where an officer is bound by his ap

pointment to make the arrest as a part of his official duties, he

may not collect a reward offered.

2d. Where an act of the State or the United States, legisla
ture, or a municipality properly authorized by a statute of the

sovereignty, tenders an offer of reward for the apprehension of
a criminal, and an officer makes the arrest, he may recover.

3d. Where the officer acts outside of his territorial limits, by
the weight of authority, he is permitted to collect a reward as a

private individual.

4th. Where the officer seeks to set up that he acted in his

private capacity, either as an individual or as a private detective,
there is a sharp conflict of authority, with the better reasoning
seeming to not allow this distinction to be set up.

5th. Where the officer is not compensated for his services

by the power appointing him, and procures an arrest which he
is required to make, while no authorities have been found directly
in point, yet in keeping with the general rule from which this

appears to be no different, the officer should be denied the right
to collect.

B. J. L.

Liiability of Landlords for Concealed Dangers.

Ames v. Brandvold (Minnesota), 138 N. W., 786.
In the case before us the plaintiff sought to recover for personal

injuries sustained while the guest of defendant's tenant. The com

plaint in substance alleges that defendant owns a lot on which he
maintains a dwelling house and an outhouse; that the outhouse was

placed over a deep excavation, an abandoned well, contrary to an

ordinance of the city; that defendant carelessly and negligently al
lowed the timbers supporting the floor to become rotten and unsafe,
and neglected to repair the same; that these timbers were concealed
from view, and the rotten and unsafe condition thereof could not
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be discovered by persons using the outhouse; and that plaintiff was

the guest of the tenant, and in using the outhouse the floor gave

way owing to the rotten condition of the timbers supporting it. On

defendant's motion the trial court granted him judgment on the

pleadings. The State Supreme Court reversed this ruling, holding
that where there is a concealed danger on the premises known to

the landlord and unknown to the tenant, the landlord is liable to

the tenant or his licensees who may without negligence be injured
thereby, even in the absence of a covenant to repair, although if

the landlord has not contracted to repair, and is not guilty of any
fraud or concealment, and the defects in the premises are not secret

but obvious, the tenant takes the risk, the rule caveat emptor applying.
(Kayner v. Lindell, 73 Minn., 123; 75 N. W., 1038.)

There is a distinction between cases where the proximate cause

of the injury is the defect in or on the premises, and injuries due

primarily to causes exterior to the premises. Thus in Doyle v. Rail

road Company, 147 U. S., 413, it was held that a railroad company
is not liable for an injury to the occupant of its house by a snow slide,
or for the death of her children by the same accident, although the

company was aware and the occupant ignorant and not notified of
the danger. Here, though, the evidence disclosed no secret danger
which could not have been ascertained by the plaintiff. Also it was

held in Woods v. Naumkeag Steam Cotton Co., 134 Mass., 357,
that the defendant was not liable where the injury resulted from

slipping on ice accumulated on stone steps, the negligence alleged
being the failure to provide a railing on either side of the steps, or
take other reasonable measures to prevent one from falling. Simi

larly in Pearlman v. Wahlig & Sonsin Co., 137 N. Y. Supp., 876,
it was held that proof that there was ice and snow in front of an

apartment house, that a tenant upon leaving it slipped upon the ice
and was injured, and that she afterwards accused the janitor of

having thrown soapy water on the sidewalk, was not sufficient to

establish a cause of action.

By the common law, unlike the civil law, the lessor does not

impliedly covenant to repair, or even that the premises shall be fit
for the purpose for which they are leased (Viterbo v. Friedlander,
120 U. S., 707, 712) ; although in some States this has been changed
by statute. Yet, though a landlord is under no obligation to make

repairs and improvements, if he does make them, he is liable for any

negligence in doing so; and the mere fact that a tenant consents to

such repairs does not relieve the landlord of this liability for making
them in a negligent manner. (Michael & Brother v. Billings Print-
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ing Co., 150 S. W., 77�Kentucky; Bronte v. New Jersey Conference,
Etc., 83 Atl., 901�New Jersey.)

As a general rule the mere fact that the landlord has covenanted
to repair does not create such a relation as will make him liable save

on the contract, and the damages must be measured by the rules

governing other breaches of contract (n L. R. A., n. s., 504, note),
but in some jurisdictions it is held that a landlord who has covenanted
to keep premises in repair is liable for injuries received by the
tenant through a failure to do so, the action being brought, not on
the contract, but in tort. (Good v. Von Hemert, 114 Minn., 393, 131
N. W., 466; Barron v. Liedloff, 95 Minn., 474, 104 N. W., 289.)
In the case last noted it would seem that many of the authorities cited
in support of the doctrine laid down are distinguishable, in that,
while there existed a covenant to repair, there also existed a legal
as contradistinguished from and in addition to the contractual duty
imposed by the covenant to keep the premises in a safe condition.
However, there are other cases holding that covenants to repair create
a legal duty, upon the breach of which a tort action will lie. (Moore
v. Steljes, 69 Fed., 518.)

A landlord is liable for personal injuries sustained by a child
of a tenant injured through his negligent failure to keep in repair
a railing upon a stairway in his possession and control, which railing
formed no part of the rented premises and was used in common by
the various tenants occupying the apartment building in question.
(Feno v. Cullen, 162 111. App., 283; Morse v. Houghton, 136 N. W.,
675.) So, generally, a landlord is liable for injuries caused by his
failure to repair a portion of premises held in common by all tenants.

(Karp v. Barton, 164 Mo. App., 389; 144 S. W., 11 11; Grella v.

Lewis Wharf Co., 211 Mass., 54; 97 N. E., 745.) But the landlord
will not be liable where the defect has but recently developed and he
had no notice thereof. (Finkelstein v. Schlanowsky, 135 N. Y.

Supp., 783.)
Where the landlord leases premises with a nuisance upon them,

he is presumed to authorize its continuance, and is liable to third

person subsequently injured thereby. For example, when a house is
in such a ruinous condition at the time of the demise that it subse

quently falls upon and injures an adjacent building, or persons, or

property lawfully therein, he is liable for the injuries. (Harpel v. Fall,
63 Minn., 520; 65 N. W., 913.) A landlord creating or negligently
suffering a nuisance on the premises cannot avoid liability to a ten

ant's servant injured thereby, though the tenant, by reason of his
own negligence, would have been unable to maintain an action for
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any injury suffered by himself. (Bailey v. Kelly, 86 Kan., 911; 122

Pac., 1027.) The reasoning here seems to be the same as that upon
which is based the holding that, while a third person may defeat re

covery in a suit by the bailee for damage to a bailment by showing
contributory negligence on the part of the bailee, yet such contribu

tory negligence on the part of the bailee would not avail him in de

fending a suit by the bailor for the damage to the bailment; for the

bailee's negligence is not attributable to the bailor. In other words,
the common law doctrine of contributory negligence, being founded

upon the principal of penalizing one for his carelessness, does not

apply to a case where the carelessness cannot be attributed to the
servant�in the case of the defective premises, or in the case of the

damaged bailment to the bailor, no relation of principal and agent
being shown.

There is a distinction between ordinary defects in premises, and
such dangerous conditions as would render the landlord chargeable
with the maintenance of a nuisance. (Miller v. Rinaldo, 47 N. Y.

Supp., 636.) Fire regulations, tenement house laws, and similar

statutes, are very common in all the States, and some of the apparent
conflict in the decided cases can be reconciled by an examination of
the various legislative enactments. In Phelps v. Kaufman, 137 N. Y.

Supp., 345, a tenant was injured on the stairs in a tenement house, the
tread not being of the width required by the New York tenement
house law. In this case it was held that the landlord could not escape
liability because plaintiff did not carry a light with her, the accident

occurring on her first use of the stairs, which she had a right to as

sume were built in accordance with the law.
B. A. M.

The Obligation of Contracts.

National Surety Co. v. Architectural Decorating Co., 33 Sup. Ct., 17.

Article 1, paragraph 10, of the Federal Constitution, denies to the
States the power to pass any law impairing the obligation of con

tracts. Most of the cases which have arisen under this important
section of the Constituion have involved, if not hinged entirely upon,
the distinction between the obligation of a contract and the remedy
provided for the breach of the obligation.
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The obligation of a contract is said by Judge Cooley to consist
in its binding force on the party making it, which the law at the
time recognizes, and for the disregard of which it gives a remedy.
But can it be said that the obligation and remedy are identical? Are

they precisely commensurate with each other and such part of each
other that the action of law upon the remedy is immediately felt by
the obligation?

Chief Justice Marshall, in the leading case of Ogden v. Saunders,
12 Weaton, 349, answers this question very effectively:

They originate at different times. The obligation to per
form is coeval with the undertaking to perform; it originates
with the contract itself, and operates anterior to the time of per
formance. The remedy acts upon a broken contract, and en

forces a pre-existing obligation.

Distinct though they are, it is yet entirely possible so to operate
upon the remedy as to destroy the value of the obligation. Therefore,
though the States have the right to change a remedy where inef
fectual or whether another would be more effectual, the State cannot

entirely destroy the remedy, or so enlarge, limit or alter the modes
of proceeding for enforcing it as seriously to impair the value of the

obligation. The changed remedy must be substantially the equivalent
of that which was provided by law when the contract was made. In
the case of Ishkosh Waterworks Co. v. Oslikosh, 187 U. S., 437, Mr.
Justice Harlan, speaking for the United States Supreme Court, said:
"It is well settled that while, in a general sense, the laws in force
at the time a contract is made enter into its obligations, parties have
no vested rights in the particular remedies or modes of procedure then

existing. It is true the legislature may not withdraw all remedies,
and thus in effect destroy the contract; nor may it impose such new

restrictions or conditions as would materially delay or embarrass
enforcement of rights under the contract, according to the usual
course of justice as established when the contract was made. Neither
could be done without impairing the obligation of the contract. But

it is equally well settled that the legislature may modify or change
existing remedies, or prescribe new modes of procedure, without im
pairing the obligation of ocntracts, provided a substantial or efficacious

remedy remains or is given, by means of which a party can enforce
his rights under the contract."

The most recent case involving this point of law is that of the
National Surety Co. v. Architectural Decorating Co., 33 Supreme
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Court Reporter, page 17, a case originating in Minnesota. This was

an action to recover damages for the breach of a bond made in the

year 1908. By paragraph 4539 of the Revised Laws of Minnesota,

1905, and in effect at the time the bond was given, it was provided
that "no action shall be maintained on any such bond unless within

ninety days after performing the last item of work, or furnishing the
last item of skill, tools, machinery, or material, the plaintiff shall serve
upon the principal and his sureties a written notice specifying the
nature and amount of his claim and the date of furnishing the last

item thereof, nor unless the action is begun within one year after the
cause of action accrues." On April 22, 1909, this section was amended
so as to require the notice of claim to be given within ninety days
"after the completion of the contract and acceptance of the building
by the proper public authorities," instead of "within ninety days after

performing the last item of work or furnishing the last item of skill,
tools, machinery, or material," and further amended by requiring the
action to be begun within one year "after the service of such notice,"
instead of within one year "after the cause of action accrues." De
fendant did not give notice to plaintiff in time to comply with para
graph 4539, Revised Laws 1905, which was in effect when the bond
was given, but did give such notice in time to comply with the
amended act.

The question presented, therefore, was whether the act of 1909
impaired the obligation of the contract. The Supreme Court of Min
nesota held that it did not, and the Supreme Court of the United
States affirmed that holding, Mr. Justice Pitney delivering the opinion
of the Court:

We agree with the Minnesota Supreme Court in the view
that the requirement of a preliminary notice to the obligors as a

condition precedent to an action upon the bond affects the remedy,
and not the substantive agreement of the parties. And although
the statute as it stood when the bond was given must be treated
as if written into the contract, it still imposed a condition not

upon the obligation, but only upon the remedy for breach of the

obligation. Therefore the subsequent statute effected merely a

change in the remedy, without substantial modification of the

obligation of the contract.

R. A. C.



CHRONICLE 191

CHRONICLE

Georgetown debates Cornell for the first time on April 9. The

question is to be the plank of the Progressive platform which pro
vides to a limited extent for the recall of decisions of the State
courts of last resort. Our men will hold the negative of the propo
sition.

Paul W. McQuillen, of the undergraduate department, and Ash-
ton H. Williams, '15, and Horace H. Hagan, '13, of the law school,
will compose the team, with Paul Armstrong, '13 (Law), as alternate.

We expect the right sort of a crowd on April 9, and the men

of the law school especially should be present in force.

First year men are making aggressive preparations for the
Freshmen Prom.�Raleigh Hotel, March 26.

On February 4, Major S. T. Ansell, of the office of the Judga
Advocate General of the army, delivered a lecture before the Morris
Club and its guests on the subject of military law.

The second of the inter-society debates was held on February
15. Horace H. Hagan, '13, of Oklahoma, and John Myron, '13, of
Massachusetts, represented the Senior Society; William M. Burton,
'14, of Ohio, and Ashton H. Williams, '15, of South Carolina, the

Junior. The proposal to arbitrate our dispute with England over

the Panama Canal tolls was successfully attacked by the negative.
The cash prize went to Ashton H. Williams, Jr.

A new debating club�the Forum�has been organized among
the members of the first and second year classes, with a member

ship fixed at twenty-five. The officers: President, A. B. Mustain,
of Arkansas; Vice President, E. E. Mountjoy, of Indiana; Secretary-
Treasurer, H. A. Rich, of Utah. Francis A. Reilly, of the District of

Columbia, is chairman of the Organization Committee.

William E. Lovely, of Nebraska, has been elected president of
the first year class, vice William J. Bryan, Jr., retired.
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During the last month several noteworthy papers have been read

before the Morris Law Club: Bolitha J. Laws, "Liability of Ship

Owners for Accidents at Sea" ; Fay E. Lucas, "Compulsory Physical
Examination of Plaintiff in Personal Injury Actions"; Lawrence E.

Crowley, "Conditional Sales"; John J. Kelly, "The Dartmouth Col-

lege Case."

For future dates papers are announced on "The Influence of

John Marshall on American Law" and "The Influence of Lord Mans

field on English Law," by Benjamin A. Matthews and Horace H.

Hagan, respectively.

The first of the quarterly prize debates, &eld on January 11,

was won by John Connolly, '15, of Iowa.

The Domesday Booke appears on May 15, and by all indications

should be "a thing of beauty" and "a joy forever." The subscrip
tion lists close on May first.

Walter M. Bastian, of the District of Columbia, and Robert

E. Little, of Louisiana, have been chosen to represent the Senior De

bating Society in the third public debate. George F. O'Neill, '15, of
Pennsylvania, and Asa B. Mustain, of Arkansas, will meet them for

the Junior Society on April 5. The question is tariff revision.

The third year men have begun active preparations for the Senior
Prom. It will be staged, as usual, in the early part of April.

The Junior Morris Club has in the last month discussed some

very interesting subjects upon which papers have been read, as fol
lows : Harold F. Beacon, "Conflict of Laws" ; Aloys W. Sulzer,
"Effect of Workman's Compensation Laws on the Common Law

Liability of the Master" ; Joseph W. Grimes, "Ultra Vires Contracts" ;
Harold L. Elias, "The Jury System"; Charles Fahy, "An Action for

Damages Against a Public Carrier."

Aloys W. Sulzer, of Indiana, and Alfred J. Bonomo, of Louis
iana, will appear for the Junior Society in the fourth of the inter-

society debates. The Senior representatives will be chosen in a pre
liminary contest to be held during the coming week.


