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THE PANAMA CANAL
THE RULE OF TREATY CONSTRUCTION KNOWN

AS REBUS SIC STANTIBUS

At a meeting of the American Society of International Law, held
at Washington, D. C, April 26, 191 3, this question was propounded:
"What is the international obligation of the United States, if any,
under the treaties, in view of the British contention ?" The following
response was made by Mr. Hannis Taylor :

At the end of a century of peace between Great Britain and the
United States we have a pending problem whose solution is to test

the strength of the so-called moral alliance now existing
between the two grand divisions of the English-speaking peoples.
That moral alliance made a tremendous advance after Lord Salis

bury was wise enough to accept, in 1895, our supreme arbitrating
power in the New World as asserted by President Cleveland and
Mr. Olney in the Venezuelan boundary controversy. Great Britain

simply enlarged that policy of conciliation when, in 1901, she prac
tically abrogated the Clayton-Bulwer treaty with the avowed purpose
of advancing the construction of a ship canal "by whatever route

may be considered expedient." Great Britain really had nothing to

give up in abrogating that treaty, which, as a whole, rested upon
the assumption that Europe was to have an interest in the canal
because European capitalists were to build it. The fact that not one

dollar of European money was ever invested in the enterprise de

prived the basic idea of the transaction of its raison d'etre. As Great
Britain's claim to a protectorate over the Mosquito Indians in Nica

ragua was in open defiance of the Monroe Doctrine, and without legal
or moral foundation, her case can draw no strength from that
source.

Is that statement justifiable? In a notable speech made in the
Senate of the United States on January 21, 1913, the Hon. Elihu
Root said Great Britain had "a protectorate over the Musquito coast,
a great stretch of territory upon the eastern shore of Central America
which included the river San Juan and the valley and harbor of San

Juan de Nicaragua, or Greytown. All men's minds there were con

centrated upon the Nicaragua Canal route, as they were until after
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the treaty of 1901 was made. Great Britain did surrender her rights
to the Musquito coast so that the position of the United States and

Great Britain became a position of absolute equality." Against that
statement, in which Senator Root has made a forceful summary of

all that can possibly be said in favor of the British claim, I desire to

set some extracts from a remarkably calm and lucid monograph en

titled, "Great Britain and the Panama Canal," published on April 10,

1913, at Heidelberg, by George C. Butte, who says "the writer has

endeavored to consider all questions from an objective standpoint�

'sachlich,' as the Germans expressively say. This has been made

the more possible because the writer, being in a 'neutral' land, has

at least remained uninfluenced by local sentiment." This manifestly
impartial writer, after describing the treaty of December 12, 1846,
with Colombia (which he declares was "a defensive alliance directed

against the only power that was at that time hovering about these

coasts") says: "Following the treaty of 1846 relating to the Pan
ama route, agents of the United States were active also in nego
tiating with the government of Nicaragua for the control of the

Nicaragua route (the Hise-Selva convention of June 21, 1849, and
the Squier-Zepeda general treaty of September 3, 1849). To offset
this diplomatic advantage, Great Britain was seizing territory on one

pretext or another along the Mosquito coast and in Belize and threat

ening to take the port of San Juan de Nicaragua (Greytown) in or

der to get the strategic control over the proposed interoceanic high
way by way of Lake Nicaragua. The control of this canal route,
important as it was thought to be to the welfare and safety of the
United States, was apparently to be won only at the cost of another
vital national policy, namely, that the Western Hemisphere should
not be made a field of future colonization by European powers." Will

any one attempt to deny that that is a perfectly fair statement of
the conditions under which Great Britain, in open defiance of the
Monroe doctrine, "seizing territory on one pretext or another along
the Mosquito coast and in Belize and threatening to take the port of
San Juan de Nicaragua (Greytown) in order to get the strategic
control over the proposed interoceanic highway by way of Lake Nic
aragua." Whatever moral equity vested in Great Britain under the
terms of the Clayton-Bulwer treaty, rested upon that basis alone.

After reaching that conclusion, Mr. Butte says: "Just how
much of the Clayton-Bulwer treaty, if any, was in force at the time
it was superseded in 1901, and what fragments of it, if any, had
any practical application to the radically changed conditions, is one
of the riddles of diplomacy which some modern Oedipus may solve.
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We shall in a subsequent paragraph hazard an opinion as to the

meaning of the reference in the preamble of the Hay-Pauncefote
treaty to Article VIII of the Clayton-Bulwer treaty. * * * No
more fundamental error is commended generally by those defending
the British view on the present controversy than appears in the fol

lowing statement of the government's protest. 'The Hay-Pauncefote
treaty does not stanJ alone. It was the corollary of the Clayton-
Bulwer treaty of 1850.' The Hay-Pauncefote treaty contains five
articles and the very first article unconditionally abrogates the treaty
of 1850. Article I: 'The High contracting Parties agree that the

present Treaty shall supersede the aforementioned convention of the

19th of April, 1850.' It would be difficult to say any more clearly
that the parties intended to give that maimed and decrepit instrument
a decent burial. * * * It is unreasonable to advance claims which

magnify the relation and enlarge the rights of Great Britain beyond
those she would have had if the canal had been constructed in 1850.
In 1901, the British government itself declared that it had no inten
tion then of giving 'to Article VIII of the Clayton-Bulwer treaty a

wider application than it originally possessed.' * * * The Clay
ton-Bulwer treaty, it should be emphasized, was never at any time
in effect as to any canal route but the Nicaragua route. Before 1901
the United States was entirely free to build an isthmian canal with
out consulting Great Britain, by any one of the other eighteen dif
ferent routes that had been surveyed and declared feasible. By virtue
of her treaty of 1846 with New Granada, she was directly and solely
charged with the prosecution of the Panama route Great Britain
was well aware of these facts. They gave her concern.

"We believe the meaning of the Hay-Pauncefote treaty can be
found within the four corners of the treaty itself. 'To go elsewhere
in search of conjectures is to endeavor to elude it.' From the stand

point of abstract justice, the pretension of Great Britain that she
should be put on the same footing as respects the use and enjoy
ment of the Panama Canal as the United States seems presumptuous.
The restriction which she invokes against the sovereign right of the
United States to enact legislation affecting its internal affairs, must

appear in express language in the Hay-Pauncefote treaty. No mere

implication or argumentative deduction will suffice. And if we adopt
the rule Lord Clarendon applied against the United States in constru

ing the Clayton-Bulwer treaty in the case of the Mosquito Indians,
to the effect that 'the true construction of a treaty must be deduced
from the literal meaning of the words employed in the framing,' it
will be hard, indeed, for Great Britain to prove her claims."
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And yet far be it from me to belittle Great Britain's good and

wise motives in doing all she could to advance the building of an

interoceanic canal. The interests of civilization demanded it; the in

terests of the moral alliance between Great Britain and the United

States demanded it; and she was sincerely anxious to advance both.

Let us never forget that through the canal at Panama the fleets of

Great Britain and the United States are to unite as a great police
force for the preservation of the peace of the world. It is not a

good time to quarrel just at the moment when we are about to join
hands in such an undertaking. And here it may be well to remember

that we have already made a bad beginning. Through a restless and

unnecessary impatience we committed an unparalleled act of inter

national violence in taking away the Canal Zone from Colombia.

Despite the treaty of 1846, wherein we solemnly guaranteed her sov

ereignty over the Isthmus, we ended that sovereignty through a

transaction which has, I fear, shocked the sensibilities of the world.
Does it not, therefore, behoove us to be calm, discreet, fair-minded in

dealing with the second great question of international law and diplo
macy which the building of the canal has presented for solution?

Every one who has had any diplomatic experience knows that a

great deal depends upon the form in which a question of interna
tional law or diplomacy is stated. In one form it will arouse every

possible antagonism ; in another it will draw all minds towards concil
iation. Nothing could be more unfortunate, more untactful than the
form in which the question of the canal tolls is now pending. A

large body of our citizens, if not a majority of them, believe that
the regulation of tolls in a canal built with $400,000,000 of our money
(without a single foreign contribution) through our own territory
is purely a domestic question with which foreign nations have nothing
to do whatever. Upon that theory the Congress of the United States
has acted already ; it has disposed of the question upon that basis.
When under those circumstances Downing Street demands the repeal
of that act of Congress, no matter how respectful the terms of the
demand may be, a large body of our people, probably a majority, are
up in arms against what they denounce as an insolent attempt at

foreign dictation. Under such conditions I feel sure that the act

in question can not be repealed. If it could be, through the driving
force of the party to which I belong, I believe it would wreck its
future. The need of the hour is to suspend the menacing and

probably hopeless contest in Congress for the repeal of the act to

which Great Britain objects, until diplomacy can find a path leading
to compromise and conciliation.
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As treaties stand upon a basis of their own, entirely apart from
private contracts, the law of nations has always recognized the fact

that all such agreements are necessarily made subject to the general
understanding that they shall cease to be obligatory so soon as the
conditions upon which they were executed are essentially altered.
The principle that all treaties are concluded upon the tacit condi

tion, rebus sic stantibus, clearly recognized by Grotius (Chap. XVI,
S. XXV et seq.) and Vattel (Book 2, C. 13, S. 200) has been
denied by no modern authority. Hall, the greatest of the recent

English publicists, whose book is the vade mecum of the British

foreign office, declares in his work on International Law, S. 116,
that neither party to a treaty "can make its binding effect dependent
at will upon conditions other than those contemplated at the moment

when the contract was entered into ; and, on the other hand, a con

tract ceases to be binding so soon as anything which formed an

implied condition of its obligatory force at the time of its conclusion
is essentially altered." Mr. Oppenheim, now professor of interna
tional Law in the University of Cambridge, has, in his great work,
Vol. I, p. 550, sec. 539, said: "It is an almost universally recog
nized fact that vital changes of circumstances may be of such a

kind as to justify a party in notifying an unnotifiable treaty. The
vast majority of publicists, as well as all the Governments of the
members of the Family of Nations, agree, that all treaties are con

cluded under the tacit condition rebus sic stantibus." In my own

work on International Public Law, S. 394, I have stated the matter

in this way: "So unstable are the conditions of international exist

ence, and so difficult is it to enforce a contract between states after
the state of facts upon which it was founded has substantially
changed, that all such agreements are necessarily made subject .to
the general understanding that they shall cease to be obligatory so

soon as the conditions upon which they were executed are essen

tially altered." Having thus restated the rule, it was not strange,
perhaps, that I should have been the first to apply it to the construc

tion of the Hay-Pauncefote treaty of 1901, which contemplated the

building of an interoceanic canal by the United States in foreign
territory. It seems to me that a radical breach of the tacit condi

tion, rebus sic stantibus, occurred when in November, 1903, the Canal
Zone became, by purchase, the domestic territory of the United
States. It is hard to deny that by that event the tacit condition,
rebus sic stantibus, was broken. And yet the subject is a delicate
one,�it should be approached with great calmness, great caution.
The existence of the rule, rebus sic stantibus, as applied to the con-
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struction of treaties, has never been denied, so far as I know, and

it is not at all likely that Great Britain will deny its existence in the

present instance.
On the other hand, controversy is almost sure to arise as to

its application to the facts of a particular case, whenever it is invoked.

As it will always be possible to invent some specious reason for in

voking the rule in any case in which a treaty is at all ancient, the
burden should always be cast upon the party who sets it up to

demonstrate clearly that the state of facts upon which the treaty
was founded have been "essentially altered."

All of the contemporaneous evidence demonstrates beyond any
doubt whatever that no one contemplated the possibility of the United
States acquiring the territory through which the canal was to be
built when, on November 18, 1901, the Hay-Pauncefote treaty was

concluded. Just two years thereafter, on November 18, 1903, M.

Bunau-Varilla, the accredited representative of Panama, signed with

Secretary Hay the so-called Treaty of Panama, which was duly rati
fied. By its terms it granted to the United States in perpetuity a

zone of land and land under water for the construction, operation,
maintenance, protection and sanitation of the canal, of the width of
ten miles, beginning in the Caribbean Sea and extending to and
across the Isthmus of Panama into the Pacific Ocean, excepting the
cities of Colon and Panama. The treaty grants to the United States
"all the rights, power and authority," "within the zone mentioned"
which the United States would possess and exercise if it were the
sovereign of the territory within which the said lands and waters
are located, to the entire exclusion of the Republic of Panama of
any such sovereign rights, power and authority." Great Britain's
recognition of the present situation has been thus expressed: but
"now that the United States has become the practical sovereign of
the canal His Majesty's government do not question its title to exer
cise belligerent rights for its protection." In order to protect the
condition of things fixed by the Hay-Pauncefote treaty, from dis
turbance from any revolution that might occur in any of the coun

tries which the canal was to traverse, it was provided in the treaty
"that no change of territorial sovereignty or of the international
relations of the country or countries traversed by the before men
tioned canal shall affect the general principle of neutralization or

the obligation of the high contracting parties to the present treaty."
No serious person will ever attempt so to distort these plain and

explicit terms as to make it appear that they were intended to cover

the then entirely unforeseen acquisition of the territory now known
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as the Canal Zone, by the United States. In the first place the

explicit terms used exclude such an idea. The terms of the treaty
fix the fact that the "change of territorial sovereignty" referred to

was such change as might take place in "the country or countries
traversed by the before mentioned canal." As the country or coun

tries to be traversed were thousands of miles from the limits of the
United States, there can be no possible doubt, no possible ambiguity
as to the meaning intended. The clause was naturally inserted to

guard the treaty against impairment by the not infrequent revolu

tionary changes that periodically occur in Latin-America,�it had no

possible reference to the acquisition of sovereignty by the United
States, a contingency of which no one then dreamed.

Mr. Butte opens the monograph, heretofore quoted with this
statement: "He deceives himself grievously who believes the United
States made the stupendous sacrifice of human energy and public
money necessary to build the Panama Canal, 'the greatest liberty
man has ever taken with nature,' with any other purpose in view
than the national, advantage of the United States�commercial, and,
above all, political advantage." Through our own unaided efforts,
and the expenditure of $400,000,000 of our own money we are

about to realize the dream of centuries,�a dream in whih Goethe

indulged as early as 1827, wishing at the same time that his life

might be prolonged fifty years so that he could see it realized. What
candid mind is willing to declare that the conditions under which
we are now completing this great enterprise, at our own expense,

through territory as completely our own as the District of Columbia,
are not "essentially" different from the conditions existing in 1901,
when we undertook to build the canal through foreign territory?
Who can believe that if we were concluding the Hay-Pauncefote
treaty to-day, we would make any stipulation with a foreign power,
not contributing one cent to the enterprise, to the effect that we shall
not exercise the sovereign right to legislate as to our own property
and our own citizens within our own territory, without the consent

of that foreign power,�especially when we remember that the Clay
ton-Bulwer treaty was never in effect as to any route but the Nicaragua
route.

The conclusion is irresistible that by the radical changes wrought
In conditions existing at the time the Hay-Pauncefote treaty was

made, through the subsequent purchase of the Canal Zone by the
United States, the treaty as a whole became voidable. Or, to use the
words of Professor Oppenheim, the vital change wrought by the
subsequent purchase of the Canal Zone rendered an otherwise "unno-



200 GEORGETOWN LAW JOURNAL

tifiable treaty" notifiable. Under the universally accepted rule of

rebus sic stantibus, so luminously expounded by the greatest of the
recent English publicists, we have the right and Great Britain has

the right to call a diplomatic conference in order to make such
modifications in the terms of this voidable or "notifiable" treaty as

either party may desire. We may admit, if we see fit, for the sake
of the argument, at least, that the expression "all nations" in Article

3 of the treaty was originally intended to include the United States.
If it did, we now have a perfect right, under the rule of rebus sic
stantibus to demand a modification as the treaty, as a whole, has
become voidable, or "notifiable," because the conditions upon which
it was executed have been "essentially altered" through subsequent
events. There is not the slightest danger of the British foreign office

denying that universally admitted rule for the construction of treat

ies, first, because Great Britain is estopped by the expositions of her
own publicists ; second, because she is estopped by her diplomatic
action in conceding the principle to Russia when in 1870 that country
claimed the right to be released, through subsequent events, from
some of the vital provisions of the Treaty of Paris relating to tne

Black Sea. Let us then transfer this controversy at once from the
halls of Congress to the cabinets of diplomacy, where it can be dealt
with dispassionately and tactfully, with an honest desire to reach a

conclusion just and honorable to both nations. After many years of
effort to expound, as one unbroken story, the constitutional and
political history of the English people on both sides of the Atlantic,
I am as devoted as any American citizen can be to the maintenance
of that great moral alliance upon which depends, to so great an

extent, the future peace of the world. That moral alliance, so

strong in recent years, may be materially weakened in the near

future by bungling mismanagement. For the moment we have the
cart before the horse. Let diplomacy first make such modifications in
existing legislation as may be necessary to carry out the result which
diplomacy may reach.

Above all let us prevent at this time a debate in the two houses
of the American Congress whose only fruit will be bitterness and
recrimination. Mr. Butte, writing in a "neutral" land, with his mind
"uninfluenced by local sentiment," has said: "Four solutions of the
controversy may be considered:

"(1) Diplomatic negotiations which may lead to mutual conces
sions and an amicable settlement; (2) arbitration before the Perma
nent Court of Arbitration at The Hague; (3) arbitration before a

Commission or Court composed solely of American and British sub-
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jects; (4) submission of the controverted questions to the Supreme
Court of the United States. The first appears to the writer to offer
the best hope of a settlement." I believe that under existing condi
tion, "diplomatic negotiations" offer the only hope of a settlement,�
of such a settlement as every one true to the existing moral alliance
between Great Britain and the United States should strive to bring
about.
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NEEDED�A UNIFORM LAW MERCHANT

It is axiomatic that law must be uniform to be impartial and

effective. Nothing is more abhorrent to one's sense of right than

to have law operative upon one and inoperative upon another. All

wise and just lawgivers keep this principle constantly in mind. Speak
ing generally, and therefore subject to qualification, class legislation,
or, speaking more to the subject here, un-uniform legislation, is in

hibited by the organic principles of every free country. An applica
tion of this fundamental idea to the commercial law of the land demon
strates the necessity and wisdom of constant adherence to it.

Dealing with conditions generally, for instance in England, Ger
many and France, there is really nothing in the way of adoption of
uniform legislation on the subject of the Law Merchant, or on any
other subject, saving only the will of the lawgiver; and there is no

difficulty confronting the Congress of the United States in the passage
by it of a uniform law on any subject made applicable to the territo
ries alone as distinguished from the states. The chief difficulty grows
out of the existence of two law-making bodies�one, the Congress,
and the other, the legislature of the State, Congress having jurisdic
tion over matters purely national, as set out in the Constitution and
as elaborated and interpreted by the Supreme Court of the United
States, the State Legislature having jurisdiction over matters and

things exclusively within the reserved sovereignty of the State.
The situation last suggested is complex and correspondingly dif

ficult enough when applied to ordinary subjects of legislation, but it
is especially difficult when made applicable to the Law Merchant�

this, because the Law Merchant abides in and operates throughout
the territorial limits of the State and of the United States at the same

time, notwithstanding the fact that the Law Merchant perforce operates
upon intra-state trade, inter-state trade and international trade. As
long as it is impossible to entirely separate trade, from a practical
viewpoint, into the three component parts stated, no situation should
be permitted to exist that will make it possible to separate the Law
Merchant into two or more component parts of one system. That is
to say, for intra-state trade a Law Merchant for each separate state�

forty-eight states in number�for inter-state commerce and inter
national commerce, a Law Merchant for the United States. The fact
is, as indicated, that we have now in the United States, for all legal
intents and purposes, forty-eight separate systems of the Law Merchant
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for the states and one system as enacted and interpreted by the Federal

Government, making forty-nine in all. Of these forty-nine separate
and distinct enactments, or systems, each is subject to and controlled

by the interpretations respectively of the courts of last resort of forty-
nine independent jurisdictions.

This situation is made the more obviously intolerable when it is
realized that no form of contract and no species of property so com

pletely ignores the boundary lines between states and nations as do

negotiable contracts. One of the very purposes in view in bringing
into existence the peculiar kinds of contracts known to the Law

Merchant is to make them easy of negotiation and thereby to induce
the one party to buy and the other to sell, and it does transpire that

many of them go on their missions of commerce from city to city and
from mart to mart as "couriers without luggage."

A promissory note issued by a maker resident in the District of

Columbia, payable to a payee likewise a resident of the District of

Columbia, and payable at a bank in the District of Columbia, is,
nevertheless, during its period of life�from the date of issue until its
date of maturity�capable of having on it a half-dozen or more

endorsers, with each and every one of them living in separate and
distinct jurisdictions from each other, and none, excepting the maker
and the payee, within the District of Columbia. And it should be
further remembered in this connection that by far the majority of the

negotiable contracts issued in the banking and trading world are

issued for the express purpose of being used in two or more jurisdic
tions. In order that the case may be the more strikingly stated, it
should be here said that an accepted bill of exchange, with half a

dozen endorsements on it, shows on its face and back eight separate
and distinct contracts, so that it may transpire that a foreign bill of

exchange�and of course one drawn in one state and payable in
another state of the United States is a foreign bill of exchange�may
be construed by the courts of eight separate and distinct jurisdictions,
although the language used and thus passed upon is the same in

each instance.

If the case is not overstated, the mere statement of it is argument
enough to show the crying need of a real uniform Law Merchant

throughout the United States.

There are but two, or possibly three, ways by which a uniform
Law Merchant can be obtained. The first is by perfect co-operation
between the legislatures of all of the forty-eight states for the adoption
and maintenance of such a law; the second, the establishment by
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judicial construction of the right of the Federal Government under

its power to regulate inter-state commerce to pass such a law; and

the possible third is by the adoption of an amendment to the Constitu

tion of the United States giving to the Congress the right and power
to enact such a law.

Disposing of these in the order stated, let us ask, in regard to the

first method, the question : Can this be accomplished by co-operation
between the legislatures of the several states?

In 1891 Commissioners on the subject of Uniformity of Law

drafted what is known as "The New Negotiable Instruments Law,"
and had it introduced into the legislature of the State of New York,
with the confident expectation of thereafter�immediately there

after if possible�being able to induce the legislatures of the vari
ous states to adopt this law exactly and precisely as it had been

prepared. The Commissioners, realizing the necessity of exact con

formity in the arrangement and language and order of the enactment,
recommended that the legislatures of the various states follow the
exact numbering of the sections of the act.

In 1897 the Legislature of New York adopted the bill as prepared
by the Commissioners on Uniformity of Law, and within the period
of fifteen years thereafter twenty-odd other states adopted it;
and, while the writer does not pretend to speak with absolute accuracy,
it is safe to say at this time that not more than thirty-five states in all
have adopted this statute. Fifteen years and more have passed since
the enactment of this law by the first states, and, safely speculating as

to the future of this legislation, it will probably be ten years, or more,
before all of the remaining states adopt it�in other words, a quarter
of a century will be found to be needed within which to procure the
enactment of this law in all of the states of the United States. While
the purpose of the Commissioners on Uniformity of Law was com

mendable in the highest degree in that even partial success could not

help but be a step in the right direction, and correspondingly beneficial,
yet it is perfectly manifest that nothing like complete uniformity can

be gotten by this method; for, with the sowing of the seeds of uni
formity were likewise sown the seeds of un-uniformity. Immediately
upon the enactment of this law by the legislature of any particular
state cases thereunder necessarily arise and the duty is impsed upon
the courts to construe the meaning of the language of the enactment.
And hence, when the legislature of another state in like manner adopts
the law, the court of last resort of that state has then the duty de
volved upon it also of construing and interpreting the new law, and
so on until the gamut of independent courts of last resort is run.
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Particularly illustrating, it is known of all men that the courts of

New York have been independently construing "The New Negotiable
Instruments Law," as it has been generally termed, for a period of
fifteen years, and the other states, following the example set, have
likewise been independently construing this enactment for periods of

time running from one to fifteen years; and, if the remaining states

should adopt the law, intended in its inception to make the Law Mer
chant uniform throughout the country, it will have been subjected
finally to the dissecting processes of the courts of forty-odd states for

a period of a quarter of a century. By that time it will be manifestly
necessary to adopt a new law, and, perhaps, for lack of a better

method, resort will be had to the same plan, and the contest between

uniformity and un-uniformity will go on as relentlessly as before.
That the merchants and bankers of New York are fairly entitled

to know, and therefore to have the courts announce, that a bill of

exchange means the same thing in California and Maine and Texas
as it does in New York is a self-evident proposition�that it will make
for the certainty of the law to have this accomplished and that business
will be helped, likewise do not stand in need of argument. But the
conclusion is forced upon every independent lawyer, banker and busi
nessman that the method resorted to to accomplish uniformity in this

department of the law can not and will not prove to be effective except
in a very limited degree.

The second plan would be by judicial construction. That Congress
has the power to regulate inter-state commerce, of course, is every
where known. Whether under this grant of power Congress possesses
the power to regulate the instruments�the tools and implements�of
inter-state commerce, negotiable contracts, is gravely doubtful. The
writer is not prepared to say, as many have said, that this clause of
the Constitution has been stretched to the limit. That it has been
stretched must be admitted�that it has been stretched too far or too

much, considering the needs of a growing and expanding country, is
another question. Many things of which the framers of the Constitu
tion had no knowledge have been held by the Federal courts to be
included within this scope of power. It may be, and doubtless is, true
that the framers "builded better than they knew." All must admit
that the Constitution as framed was a skeleton and that it was left
to the courts, especially the Supreme Court of the United States, to
clothe it with flesh and blood and breathe into it the breath of life.
To regulate commerce surely means something. It has been held to
mean enough to give the power to the Congress of the United States
to prevent discrimination in traffic rates, and then practically the
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power to fix the rates to be charged by the railroads doing inter-state
business. And it will doubtless finally be held that the last Congress
was within its constitutional power when it ordered valuations of the

physical property of railroads doing inter-state commerce business. It

might therefore be claimed, with just as much force and reason, that

Congress has the power now to declare by what forms of contracts

inter-state commerce business shall be done, and hence to give to the
Federal judiciary the right to say ultimately what meaning shall be

given to such contracts. But even assuming that the Congress has
such power now, it certainly has no such power when applied to the
contractual instruments of purely intra-state business, and as long as

that situation shall exist, the state of the Law Merchant would still
be well-nigh intolerable, and the illustrations given above are sufficient
to demonstrate the truth of this statement.

There only remains, therefore, recourse to an amendment to the
Constitution of the United States, which would have for its purpose
the granting of the necessary power to Congress to pass a Law Mer
chant for the entire commerce, intra-state as well as inter-state, of the
United States, and then leave to the Federal courts, of course, as the
courts of last resort, the right to interpret the enactment from time
to time.

Of course, the argument that naturally would be made against
this is that it would be giving added and unnecessary power to the
Federal Government, and to one schooled in the principles of Democ
racy, as has been the writer, such a protest would be sufficient to make
us pause. But, when analyzed, it will be seen that the power thus
taken from the states could not possibly harm the states, nor would it
be a substantial infringement upon the sovereignity of the states. It
would leave to the states themselves full, if not unlimited, power to

regulate their local and domestic affairs, and at the same time it would
insure for the country the enactment of a uniform Law Merchant
throughout the United States.

The thoughts herein expressed are perhaps sufficient to awaken
maturer and better thoughts in others.

C. A. Douglas.
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LORD MANSFIELD

The annals of the law have never been enriched by a greater
figure than Lord Mansfield. If perhaps it cannot be said of him that
he touched the dead corpse of the Common Law and it arose aglow
with new purpose and vigor, at least it may properly be written that
he struck the dry rock of feudalism with the wind of reason and
there gushed forth a plentiful stream of new principles fit to satisfy
the expanding genius of a more modern age. His greatness is

strikingly attested by the fact that although he presided over the King's
Bench for over thirty years, and had during that period eight associates
only two of the judgments of the court were not unanimous, and

only two were reversed on appeal. If the splendor of his talents and
achievements were somewhat obscured after his death by the unworthy
sneers of his successor, Lord Kenyon, and of Lord Chancellor Eldon,
that day has long since passed and today in the panorama of the

English Law he stands out supreme and unchallenged�a giant�
towering far above his fellows, not a few of whom are also giants.
"Mansfield," Lord Thurlow was wont to say, "was a surprising man ;

ninety-nine times out of a hundred he was right in his opinions and
decisions ; and when one in a hundred times he was wrong, ninety-nine
men out of a hundred would not discover it."

And yet it is remarkable how meagre are the biographical sources
of such a man. Not only was Mansfield England's greatest judge,
a man who advanced incalculably its commercial welfare by formulating
just and reasonable principles for its commercial needs, but he was

also one of its greatest orators, the acknowledged match of Chatham-^
a man who even after he had ascended the Bench, directed cabinets,
advised kings and shaped great and momentous questions of policy.
Nevertheless, in the field of biography he is represented only by the

antiquated and stilted Life by Holliday, a contemporary, and Lord

Campbell's sketch in the Lives of the Chief Justices�a work open to

the same objections though in a lesser degree. A readable modern

biography of Mansfield has yet to be written. Perhaps this might be
expected, for biography is truly in the rear of English literature and

legal biography is in the rear of the rear.

The subject of our sketch was born near Perth, Scotland, in the

year 1705. He was a fourth son of Viscount Stormont, the head of
the cadet branch of the ancient House of Murray. But his father's
wealth was not equal to his titles or his pedigree and as one of fourteen
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children William Murray's early life was not one of luxury or ease.

Dr. Johnson, whose dislike of a Scotchman has become a proverb,
was strangely enough a great admirer of Mansfield. But he never

would give Scotland credit for anything but his birth, saying, "Much
may be made of a Scotsman if he be caught young." As a matter of

fact, however, Mansfield received his early schooling in Scotland.
When he was in his fourteenth year his brother James, who was high
in the counsels of The Pretender, had him sent to Westminster in

order to be trained a true Jacobite under the direction of the noted

Dr. Atterbury. Here he made a splendid showing and at the end of

his first year was selected as one of the King's scholars for Oxford.
At this time, although he had an inclination for the bar, he was re

solved to enter the ministry as his family could not afford to give him

a legal education. But that difficulty was happily surmounted with
the assistance of Lord Foley, the father of one of his schoolmates.

During his four years at Oxford he maintained the high standard he
had set at Westminister, devoting himself particularly to the study of

oratory. His most notable accomplishment was the winning of the

prize for the customary Latin poem upon the death of George I�a

distinction that leads Campbell to remark, after a persual of the poetical
effusion, that "The art of grinding Latin verses must then have been

extremely low at Oxford." Pitt competed for this same prize in the
verses so happily ridiculed by Macaulay in his masterly essay on that

great orator and statesman. There is a tradition, probably as ill-

founded as most, that his defeat by Mansfield on this occasion gave
rise to the dislike which he was to display on a more conspicious field.
Mansfield's legal education was acquired almost entirely through

his own study and efforts. The course of training he pursued during
three years can not fail to be of interest. He first of all thoroughly
grounded himself in ancient and modern history as well as ethics,
preferring for a guide in the latter subject the philosophical works of
Cicero which he was ever accustomed to recommend. He then turned
his attention to International and Civil Law. Of the Civil Law he was

always a profound admirer, declaring it to be the basis of all law.
Feudal and Municipal Law he, of course, did not neglect. He was

fond of Bracton, but conceived no great admiration for Coke. Unlike
Blackstone he never possessed very much veneration for the Common
Law. He was a frequenter of the courts and a member of a debating
society where knotty legal problems were discussed. Indeed it is
said that Murray took such pains in getting up his arguments for
this club that he afterward used his notes at the bar and even on the
bench. He formed a most agreeable acquaintance with some of the
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choicest spirits of his time. In the oft quoted words of Prior he
"drank champagne with the wits." Pope, especially, was much taken

by the young Scotsman and loved him almost like a son. The great
poet helped him to train his silver toned voice and it is related that,
on one occasion, a friend surprised Murray standing before a mirror,
speaking and gesticulating, while Pope sat at his side correcting and

advising.
Such was Murray's preliminary training. When admitted to the

bar he was not long in making a name for himself. It is gratifying
to note that out of the first money he earned at the law he bought a

china tea set and appropriate silverware for his sister-in-law, who had
sent him, on occasions, gifts of money and Scotch marmalade.

Fortune, however, tempered her gift of success at the bar by disap
pointing him in love. His sweetheart's family objected to his small
income and married her to a wealthy squire while Murray buried
himself in the country for a while and was the object of some of

Pope's most beautiful verses. Time healed the wound and Murray
returned to the city and later when he was much further advanced
consoled himself by marrying a daughter of the Earl of Winchelsea
with whom he lived happily for almost fifty years. Soon after this
he made his reputation and placed himself in the very forefront of
the English bar by a great speech in a famous crim. con. case, which

agitated London society. He himself remarked that from "Henceforth
business poured in upon me from all quarters, and from a few hundred

pounds a year, I fortunately found myself in receipt of thousands."
The celebrated Sarah, Duchess of Marlborough, who, as the all-

powerful favorite of Anne, had for a few years practically shaped the
destinies of Europe, became one of his clients. It is said she sent him
a general retainer of a thousand guineas. Campbell tells us Murray
returned all save five of them with an intimation that that was the

professional general retainer. The duchess proved a very troublesome
client and several amusing stories are told of their relations. She
sometimes called quite unexpectedly at his house to consult him on

matters arising out of the will of her husband, the famous general.
On one of these occasions he happened to be out. When he returned
the servant told him of the visit but was unable to give the name of
the visitor. "But," he remarked, "she swore so dreadfully she must

have been a lady of quality."
So forceful and charming a speaker as Murray could not long

keep out of politics and so, as a result of negotiations between himself
and the Duke of Newcastle, he became Solicitor General in 1742 and
entered Parliament. It has been the rule in England for noted forensic
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orators to fail in Parliament. Erskine, the most eloquent advocate

since Cicero, failed utterly in his first attempt in the Commons and

never did realize there the expectations of his friends. Eldon, also,
not only disappointed but pained the House by his first effort. Murray,
however, was a signal success from the very start and soon became

the virtual government leader. As a necessary consequence, he was

thrown into hostile contact with Pitt. Many are the stories told of

their encounters. Murray was the better debater and far excelled
Pitt in grace of diction and argument. But he was often not only
discomfited but even cowed by that indescribable fiery invective that
will be forever associated with the name of Chatham. He, however,
was not without his victories and sustained the struggle not unequally.
Walpole, who can be accused of no partiality, records that "Murray,
who at the beginning of the session, was awed by Pitt finding himself

supported by Fox, surmounted his fears, and convinced the House,
and Pitt, too, of his superior abilities." While Waldegrave in his

memoirs, refers to him as "the ablest man as well as the ablest debater
in the House of Commons." In 1754 he was made Attorney General
and seemed destined to spend the remainder of his life in the political
sphere. But Murray was sick of politics. He had the most incom
petent of all English administrations to defend�a fact that must be
taken into consideration in reading his tilts with Pitt. He saw that
the blundering Newcastle administration was doomed to fall; and
at the end of the session was heard to wish that he had persevered in
the profession for which he was first intended so that he might then
be vegetating unseen as the vicar of some remote parish. Before
Parliament reconvened, however, Chief Justice Ryder of King's Bench
died and Murray, who all along was determined some day to go on

the Bench, claimed the place. Newcastle refused because Murray
was invaluable to him, declaring, "the writ creating Murray Chief
Justice would be the death warrant of his administration." Murray
insisted and Newcastle tried to cajole him with all sorts of offers. He
was to have the Duchy of Lancaster for life and tellerships and rever

sions without end. Finally a pension of six thousand pounds a year
was to be his, if he would only stay in the Commons until the address
was carried and the session fairly opened. But Murray was obdurate
and a threat to go into the opposition brought Newcastle to terms
and Murray received the Chief Justiceship and was elevated to the
peerage as Baron Mansfield. Before taking leave of this phase of his
career it might be well to chronicle what posterity will deem Murray's
most worthy title to its favorable consideration during this period�
the persuasion of Blackstone to deliver those famous lectures at Oxford,
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which afterwards took final shape as his Commentaries. Still later he

helped to obtain for Blackstone a place in the Common Pleas.

Any attempt to describe Lord Mansfield's influence on the Eng
lish law must necessarily be imperfect and unsatisfactory. The subject
is too broad, the field too vast to admit of anything but a choice of a

few subjects of interest from among a great multitude�many of those
omitted frequently being of equal importance with those selected. Un

doubtedly, however, his chief claim to fame as a judge is the ability
and dexterity with which he transferred the commercial customs of
the country into the Common Law and made them part and parcel
thereof. The England of his day was then as now the greatest trading
and manufacturing country in the world. Yet, strange to say, its law
was without any fixed principles on commercial subjects, and what
consideration mercantile questions did receive in the Common Law

Courts was more by toleration than by right. Campbell, writing of
the buying and selling of goods, bills and notes and marine insurance,
says in one of his rare moments : "Not a treatise had been published
upon any of these subjects, and no cases respecting them were to be
found in our books of report�which swarmed with decisions about
lords and villeins�about marshalling the champions upon the trail of
a writ of right by battle; about the customs of manors, whereby an

unchaste widow might save the forfeiture of her dower by riding on

a black ram,
* * * " Chalmers in the introduction to his work

on Bills remarks: "The cases on this subject are comparatively few
and unimportant until the time of Lord Mansfield." Justice Park in
the introduction to his work on Insurance writes: "I am sure I
rather go beyond bounds when I assert that in all our reporters from
the reign of Queen Elizabeth to the year 1756, when Lord Mansfield
became Chief Justice of the King's Bench, there are sixty cases upon
matters of Insurance." Indeed Justice Park's work on Insurance,
the first on the subject, consists almost entirely of dicta and decision*
of Mansfield. Of his influence on this branch of the law Vance
writes : "He saw so clearly the fundamentals of the theory of Insur

ance, and understood so well its practical applications to the needs of
business and commerce, that the numerous doctrines that he laid down
have survived all of the many changes in commercial conditions and
methods that have taken place, and almost without exception they
apply as well to the commercial transactions of today as to those of
Mansfield's own time. When he retired from the Bench, in 1788, he
left a complete system of Insurance law * * * "

Of course, as is well known, England possessed the Law Merchant.
At first, however, this law was by statute administered by special
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courts of which a number of "grave and discreet merchants" were

necessary members. One had to be a merchant before he could get
into the mercantile courts. Later the special courts died out and the
Law Merchant was administered by the Common Law Courts. But
it was administered as custom and not as law; and at first either the

plaintiff or the defendant had to be proved a merchant to gain its
benefit and, we are told, it was sometimes pleaded that the plaintiff
was not a merchant but a gentleman. As the Law Merchant was

considered as custom and not law there was about its administration
this peculiarity�the custom and the facts were both left to the jury
without any directions in point of law from the court, and the jury
decided it without any fixed principles of law guiding their judgment.
As a result the cases established no principles as it was impossible to

separate the custom from the facts, and they were worthless as prece
dents. It was these defects that Mansfield corrected. He reared a

body of special jurymen, well versed in the various aspects of com

mercial law at Guildhall and they were generally returned in all cases
involving mercantile questions. He consulted with them freely as to

the different customs of merchants and underwriters and with their
aid he evolved out of the somewhat chaotic condition that had previ
ously existed a set of fair, reasonable and expansive principles which
he wove into the texture of the Common Law. When he left the
Bench, Commercial law was no longer custom, but law in the strictest
and most proper sense of the word. His work is thus described and
eulogized, in the case of Lickbarrow v. Mason (2 Durnford and East
Reports, p. 63), by Justice Buller, who after outlining the condition we

have narrated above, remarked: 'Thus the matter stood till within
these thirty years ; since that time the Commercial law of this country
has taken a very different turn from what it did before. * * * Before
that period we find that in Courts of Law all the evidence in mercantile
cases was thrown together; they were left generally to a jury; and

they produced no established principle. From that time we all know
the great study has been' to find some certain general principles, which
shall be known to all mankind, not only to rule the particular case

then under consideration, but to serve as a guide for the future. Most
of us have heard these principles stated, reasoned upon, enlarged, and
explained until we have been lost in admiration at the strength and
stretch of the human understanding. And I should be very sorry to
find myself under a necessity of differing from any case on this sub
ject which has been decided by Lord Mansfield, who may be truly said
to be the founder of the Commercial Law of this country."

This magnificent achievement alone would be sufficient to make
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Mansfield's name imperishable in legal history, but other great prin
ciples likewise claim him for their formulator. He first pronounced
"Slaves cannot breathe in England." In the celebrated Somersett case
a slave had been brought by his master from Jamaica and confined
on board a ship on the Thames. He obtained a writ of habeas corpus
and in his decision Mansfield held the air of England too pure for a

slave. He also first decided that an English Colonial Governor may
be sued in the courts of England for wrongs perpetrated on individu
als during his administration. In the case of Fabrigan v. Mostyn*
he used the following vigorous and lofty language: "The
monstrous proposition that a governor, acting by virtue of
letters patent under the great seal, is accountable only to

God and his own conscience, that he is absolutely despotic, and can

despoil those under his rule, both of their liberty and property, with
impunity, is abhorrent to the principles of natural justice, and is con

trary to the law of England, which says to all the King's subjects,
'Whensoever or wheresoever you are wronged, you shall have a

remedy.' "
In the law of evidence he made many improvements. He may be

said to have created the doctrine of res gestae just as that ever grow
ing branch of the law, Quasi Contracts, traces to him its origin. He
first allowed witnesses of other than the Christian faith to be sworn

according to the customs of their own creeds. It was his wish and
labor to have objections to evidence go to the credibility rather than
to the competency�a wish that has been more and more fulfilled since
his day.

Precedent and principle often had a hard struggle for the posses
sion of Mansfield's judgment; and it was one of his favorite sayings
that he ought to be drawn, placed between them, like Garrick between

Tragedy and Comedy. He did not have that exaggerated reverence

for precedents and traditions that leads Fox, somewhat unjustly, to
say of Hardwicke: "Touch but a cobweb of Westminster Hall and
the old spider of the law is out upon you, with all his younger vermin
at his heels." Neither did he have that contempt for established

usages that, however fashionable today, is really a short cut to chaos.
The law he loved and cherished, but he was well aware of its limita
tions. In a case involving a wager as to whether or not a certain
decision would be reversed on appeal, the loser contended first that

�20 State Trials, 82-239; Cowp., 161; Campbell's Lives, Vol. IV, p. 129.
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it is essential to the validity of a wager that the event be contingent,
but the law of the country must be taken to be so clear, evident and

certain as to make the reversal of the decree as little doubtful as thai

a stone would fall to the earth by the force of gravitation ; and, sec

ondly, that the wager was against public policy. Answering the first

argument, Mansfield dryly observed: "Touching the certainty of the

law, it would be very hard upon the profession if it were so certain

that everybody knows it ; the misfortune is that it is so uncertain that

much money must be paid before we can find it out, even in the court

of last resort."
In the interpretation of wills, Mansfield favored the utmost liber

ality, his sole aim being to get at the intention of the testator. He

had little patience with any legal obstructions that might hinder the
attainment of that object. He did not believe "in interpreting one

man's nonsense by another man's nonsense." One time when there

was question of the construction of the will of an old woman a well-

known "black-letter" lawyer was citing case after case grubbed from

the ancient reports to show that the testatrix had by her language
disposed of her property in a manner she evidently had no intention
of doing. Mansfield, a trifle irritated by the attempted distortion,
stopped him and inquired: "Sir, do you think this old lady ever read
those cases or would have understood them if she had?" His liber

ality in this particular respect involved him in the most serious diffi

culty of his judicial tenure. Directly counter to the rule laid down
in Coulson v. Coulson he, and a majority of his associates, held in
the noted case of Perrin v. Blake that the evident intention of the
testator not to have it apply would avert the operation of the rule in

Shelley's Case, even though the well-established legal form was em

ployed. This decision aroused a storm of criticism and was one of
the two cases decided by him that was reversed on appeal, Blackstone
taking a leading part in so doing. For many years it remained the
most mooted case at the English bar and was a never-failing source

of discussion and argument. It lead to a war of pamphlets and was

especially attacked by Fearne, the well-known conveyancer and author
of the treatise on Contingent Remainders. At the time, and for many
years afterwards, the general sentiment was against Mansfield's de
cision. Yet today Mansfield's argument would, in all probability, be
much more persuasive to the general mind, legal as well as lay, than
Blackstone's, which proceeds upon that splendid jurist's usual assump
tion of the absolute perfection of the Common Law in all its forms
and principles.
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In the cases that centered around John Wilkes, Mansfield gave
a grand exhibition of his courage and independence. He was, as

will be seen later, identified with the political administration that was

persecuting that profligate demagogue. Yet, in one instance, he de

clared general warrants invalid, and in another he declared Wilkes'

outlawry illegal. At the time of the decision of this later and more

famous case, the courtroom and streets were packed with the threaten

ing friends of Wilkes. It was loudly proclaimed that an adverse

judgment would be a signal for a riot and the life and safety of
Mansfield were menaced. But he, nevertheless, before he announced
his verdict addressed his hostile audience in a tone and language
unsurpassed for high courage and loftier sentiment. He then pro
ceeded to demolish all the arguments brought out by the defence

against the outlawry. Wilkes' adherents gave up all for lost, but,
pausing, Mansfield resumed and pointed out an error, overlooked by
Wilkes' counsel, that was fatal to the entire proceedings.

Mansfield was ever attentive to law students and the younger
members of the bar. One of his first acts on ascending the bench
was to abolish the custom, then in force, by which each day the mem

bers of the bar in order of rank were allowed to make as many and
as various motions successively as they pleased so that the younger
members rarely got to make any motions except on the last day of

the term, when by another custom the last bench was allowed the first

say. He had the rule adopted by which each member of the bar
made one motion in rotation, the list beginning the next day where it
had left off the day before. This was one of many abuses in pro
cedure he remedied. He used to invite law students to sit on the
bench with him and would, we are informed, explain to them the
various points that were raised.

He also strove to ameliorate the rigorous penal code of his day.
It is related that he once directed the jury to find the value of a certain
trinket which the defendant had stolen to be under forty shillings in
order that he might be not found guilty of grand larceny, which crime,
in Mansfield's day, was punishable by death. The prosecutor was at

once on his feet protesting, "the fashion alone had cost him double
that sum." "Well," responded the judge, "you can hardly expect us
to hang a man for fashion's sake."

It must not be thought that all this time Mansfield was inactive
in the political field. He was a member of the House of Lords, and
after Pitt was created Earl of Chatham renewed in that arena, with
the same varying success, the conflicts of the lower House. It was

he who negotiated the Pitt-Newcastle coalition which conferred so
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many benefits on his country, and during this period he and Pitt lived

in concord, if not in friendship. For a few years, with very doubtful

propriety, he was a member of the Cabinet and several times refused

the coveted honor of the great seal. As one of the most trusted

advisers of George III he incurred the bitter hatred of Junius, who
lashed him in a number of those immortal letters, which remain even

today as the acme of eloquent virulence.
His liberal legal views were only surpassed by his religious

toleration. Several times he had strained his judicial conscience in

order to rescue Catholic priests from being sentenced to perpetual
imprisonment which, in his day, was the penalty for their saying Mass
on English soil. Once he instructed the jury that they could not

infer that the defendant said Mass because it was proved that he was

a priest nor that he was a priest because it was proved he said Mass.

When, therefore, the Catholic Relief Bill came up, relieving the mem

bers of that faith from the barbarous persecutions of the Penal Code,
Mansfield gave it his enthusiastic approval and support. He thereby
incurred the enmity of the Protestant Association, an organization
formed by Lord Gordon to fight the passage of the bill. Lord Gor
don called upon its members to gather in St. George's field, June 2,

1770, to protest against its adoption. Sixty thousand persons answered
the summons. Without the concurrence of the originators the meet

ing degenerated into a riot and for several days London was powerless
in the hands of a frenzied mob, which burnt the houses and threatened
the lives of Catholics and supporters of the bill. Mansfield's home
was one of the first objects of their fury, and its destruction was

lamented by Cowper in verse. His invaluable library was consumed
by fire as well as the materials for a memoir of his time that he had
collected. It is quite possible also that he had written a few essays
and short treatises on various legal topics which likewise perished.
A few days later Mansfield, in addressing the House of Lords on a

disputed point, pathetically remarked amid the profound sympathy of
his audience: "I have not consulted books; indeed I have no books
to consult." He, however, refused to take any step towards indem
nification although the government was willing to compensate him for
his losses. It is a splendid tribute to the respect in which he was held
and the confidence reposed in him that a short time later he presided
over the trial of Lord Gordon for treason, a trial arising out of the
riot, without the slightest objection from the prisoner or his counsel,
and his "calm, colorless charge" was second only to Erskine's argu
ment in procuring his acquittal.

In 1786 Mansfield, then over 80 years of age, was obliged to quit
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sitting on the bench because of his health. For two years, however,
he did not resign because he hoped to obtain from the younger Pitt
a promise to appoint Buller as his successor. Finally, seeing his hopes
were vain, he resigned in 1788. He survived his resignation five

years and died on March 20, 1793, and was lamented by the entire
nation. He was buried in Westminster Abbey and a fine monument

was erected out of a legacy left for that purpose by a grateful client.
The respect in which he was held by the bar of his day is no better
illustrated than by the fact that during his entire service of over thirty
years not a single Bill of Exceptions was tendered to any of his rulings
�every lawyer feeling certain that he would state the point with entire

accuracy and fairness when it came before the full bench.
As already intimated his prestige was somewhat dimmed for a

while by the attitude his successor and Lord Eldon assumed towards
him and his work. Even in his retirement Mansfield could read

Kenyon's scoffs "at the loose notions recently prevalent," but he had
his revenge by laughing at his successor's inaccurate Latin quotations
which Kenyon was so fond of displaying as at last to induce the King
to advise him pointedly to give up his bad Latin and stick to his good
law. Nevertheless, these mists of jealousy and prejudice soon rolled

away and time, the acid test of true greatness, has simply revealed
more strikingly the attainments and achievements of Lord Mansfield.
He formulated the principles that guide the commercial transactions
of the greatest mercantile country of the world. Truths of living
justice that illuminate the English law owe to him their force and

origin. He looked beyond the mere fetters of form and hesitated
not to defy their power in order to render more substantial justice.
Precedent guided�it did not shackle him. He did not tremble at the

popular fiat; neither did he bend the supple knee before the will of a

powerful ministry. He saw the shortcomings of the law; he realized
the more pressing needs of the hour. Slowly he set himself to work
to redress the one and fulfill the other. His was not the rash rushing
into extremes of the ordinary reformer. He changed but did not

revolutionize. His career should form an ideal for a lawyer; an

inspiration for the judge. In these days of impatience with the

judiciary it might be well for those who are striving to enact that

impatience into law to unite with the bar and the judiciary in the study
of the life of Lord Mansfield. One Mansfield on the bench would be
more effective than twenty statutes.

H. H. Hagan.
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AMENDMENT OF THE SHERMAN ANTI-TRUST
LAW

Some legislators think the Sherman anti-trust law must be

amended or supplemented to safeguard properly the people's rights, so
that the "rule of reason" written therein by the Supreme Court of the

United States may be completely eradicated�that the language of the

law should be written in such plain and decisive form that our courts

should never again construe the word "unreasonable" into the statute

either before the word "restraint," or elsewhere ; so that all and every
restraint of trade and commerce operated and controlled by trusts

and monopolies, whether reasonable or unreasonable, should be hence

forth prohibited. The purpose of amendment is to limit judicial legis
lation in trust prosecutions and compel the Supreme Court to render

decisions somewhat in accordance with public sentiment and which will

satisfy the public hatred aroused against combined wealth in industrial

affairs. Further it is contended that it is not the duty of the courts to

legislate where in instances of legislation there appears an open field
made by dereliction. That the courts have legislated when they
considered it necessary, when Congress failed to act, is regarded as

plainly a usurpation of power and a departure from their Constitu

tional limitations. Whenever the judicial officers exceed their bounds
of duty some legislators declare that they should be driven back to

their proper sphere of duty by public opinion and criticism. Such
censure actually means a molestation of the judicial system and a

dangerous procedure the consequences of which would doubtless be
immeasurable.

There are three evils to be apprehended from these trusts, or

amalgamations, or monopolies ,or combinations in restraint of trade,
namely: The crushing out of competition in business; the increase
of prices of commodities to consumers, and the decrease of prices of
raw material to producers. Each and every evil is regarded as the
result of some unfair business methods, so flagrantly unfair that they
are not only matters for civil cognizance but should be remedied by
penal statutes designed to provide terms of punishment for the
offenders. Any agreement or combination which has for its object
any of these evils must be regarded as per se immoral and criminal.

Many people believe that the era of competition has gone by and
that monopoly and restraint of trade are the indications of the higher
type of civilization. It is true that monopolies have been created in
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recent years of the greatest power in some classes of industries, and
in some classes of skilled labor. The evils of monopolies, how

ever, are far greater than any benefits that they can dispense to

the public, or to the individual; for monopolies in restraint of trade
are not necessary to obtain economy of production, or economy of
distribution. The allegation can not be supported that competition is

history, for we find that in nearly all wholesale and retail trade, in the

professional ranks, and in various classes of skilled labor, and in nearly
all classes of unskilled labor, competitive conditions exist to an astound

ing degree. To say that monopoly is an indication of modern and

higher civilization in industrial arts can hardly be substantiated in the
face of historical facts, for we are informed that monopolies existed in
the fifth century after Christ, and their practices were so destructive
and oppressive to the people that an edict was issued against mo
nopolies and combinations to fix prices; which reads as though
it had been an early draft of one of our modern anti
trust laws designed to prohibit the present aggressive power of the

monopolies. Similar conditions existed in Germany early in the six

teenth century, and we find the same conditions existent in England
about 300 years ago. In 1623 the statute of monopolies was passed
by the English Parliament declaring that all monopolies and restraints
of trade for private profit, and amalgamation for stifling competition
were against the fundamental laws of English government; they
prevented the monopolization of their industrial affairs, that competi
tion should be the life of trade ; and it certainly is true that in competi
tion lies the spirit of human endeavor, which competition is necessary
to obtain industrial progress.

It is said that various large combinations have been the cause of
our modern industrial development, but rather they have reaped the
benefit of industrial development acquired during the period of in

dustrial competition. Some people believe that whenever a particular
combination has been organized with sufficient power to fix prices, or
control industry, that such combination is a monopoly exercising
monopolistic powers; but here their judgment is in error, because

professional power to do wrong is quite different from actually com

mitting some wrong. In fact a monopoly comes into existence the

very moment there are some unified tactics to fix prices, or sufficient
power for unified tactics as to prices to enable the monopoly to fix

prices arbitrarily in any manner whatsoever in business affairs. Mo

nopoly was always the evil of sufficient power for fixing arbitrary
prices.

A glance at the Sherman anti-trust statute shows that there can



220 GEORGETOWN LAW JOURNAL

not possibly be any escape from the meaning of the words contained
therein and explanation can hardly clarify them and probably words

could not be implied to confuse them or lessen their meaning. The

statute was intended to be interpreted by the common law and it is

well known that the common law never said that any contract that

was injurious in any degree to the public was ever a legal contract.
Lawyers, historians, and economists all show their intellectual value
in this statute, who may have lived in advance of their time and for

whose services we may now possibly owe an enormous debt of grati
tude. In defense of the anti-trust law we found that lawyers who

fought monopolies were a shifting body because they were appointed,
or selected, or employed by accident or political change of affairs.
This militia of lawyers was fighting against a completely trained army
of regular trust lawyers who were men of tremendous ability; the
latter consequently were apt to establish some features of uncer

tainty in legislation and, this uncertainty accomplished, to obtain by
argument an interpretation of the statute favorable to themselves.

Much reference is made to the Knight case, 156 U. S., but before
considering that opinion it may be well to become acquainted with the
record. Whether or not collusion existed, it is certain that the dis
trict attorney carefully and skillfully omitted to prove that the defend
ants were engaged in inter-state commerce. The manner in which
the secretary of the Sugar Trust, who really knew the facts,
was skillfully steered away from any possible statement that
the Trust was engaged in interstate commerce, was most

astounding. Consequently the case failed in the Federal
courts for the total lack of evidence of inter-state transactions, and
it shared the same fate in the Supreme Court of the United
States for the same reason, and thus the case was decided upon the
absence of evidence that the defendants were ever engaged in inter
state commerce for the Supreme Court was confined to that record.
But Justice Harlan was so shocked by the failure of justice that he
dissented from the decision on the ground that the Sherman law

rightly authorized citizens of the United States to go from the state
of their domicile to another state and buy merchandise under com

petitive conditions, even though the seller was not engaged in inter
state commerce.

This Knight case was in fact the first conflict under the Sherman
anti-trust law and was lost to the Government on account of mis
management by its officials as herein stated. Under that decision the
Sugar Trust rolled easily along for fifteen years. In this case the
Supreme Court of the United States began by adding a word in the
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way of "judicial legislation." This is the objection to that decision
that by introducing the word "indirect" into the act it not merely
limited the just power of Congress but aroused the wildest con

fusion and uncertainty which actually unsettled business. It was this
decision that caused the trouble with business affairs and not the
Sherman law. You will read the Anderson case, 209 U. S. 423,
where the Supreme Court was practically unanimous. Mr. Justice
Peckham wrote this opinion and you can remember the definition of
"indirect" in the Knight case and contrast them. In this connection
it may be worth while to refer to the decision in the Northern Securi
ties case, 193 U. S., 197, and note what Justice Holmes said relative to

the danger of this decision. Further on we have the examples of the
Joint Traffic Association v. The United States, 171 U. S., and the
Trans-Missouri Freight Association v. The United States, 166 U. S.,
290, where the word "direct" was introduced into the statute. Also the

Addyston Pipe case, 175 U. S. 211, which involved an agreement
between a number of rival competing manufacturers to the effect that
no competition should prevail between them in certain states and
territories. It was held that the direct, immediate, and intended effect
of the agreement was the enhancement of prices. In the Trans-Missouri

Freight Association case the word "reasonable" was introduced into
the statute for a complete definition of the offense. Mr. Justice
Jackson was the originator of "unreasonable" and persistently fought
for it, supported by Mr. Justice White, and when he registered his
dissent stoutly contended that this word "reasonable" should be inter

polated before the word "restraint." In fact he says though the con

tract may in some measure restrain trade, it is not for that reason

void unless the restraint which it produces is unreasonable. From

1896 to 1911 Mr. Justice White dissented from the majority of the

Supreme Court and awaited an opportunity effectually to in
troduce the word "unreasonable" into the statute. The deci
sions in the Standard Oil and Tobacco cases had the
desired result and as for "judicial legislation", it made no material
difference in the result, for both were judged in violation of the
anti-trust law.

The whole trouble about the trust question probably lies
in the course followed for their dissolution; whether or not there

really has been a complete disintegration of the monopoly as directed

by the Supreme Court seems to be a question in the minds of the

public. The plan of disintegration proposed by the Tobacco combina
tion and approved by the Attorney General and the Circuit Court as

a supposed compliance with the decree of the Supreme Court of the
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United States was a pretence and without equivocation on the part
of the Tobacco Company devised to create the appearance that the

Supreme Court mandate was executed as directed, when in fact the

profits of unlawful conspiracy were retained and its monopolistic value

unimpaired. If stock quotations and prices are to be taken as a

criterion it is most significant that the failure of the plan must have

been the result of deliberate design. It is suprising that the defective

plan of disintegration was not detected at the time, but the hidden

purposes of the Trust have since become exposed. With the dissolution
of the Oil and Tobacco Trusts the public generally looked for a fall
of the prevailing prices in those commodities controlled by them, but
apparently such has not been the result for prices have remained the
same or even higher in those commodities than before the Supreme
Court decreed that those combinations should be rendered powerless
by dissolution. The sincerity of the Supreme Court cannot be doubted
and doubtless the fault existed elsewhere among governmental officials
who failed, or who were not constituted of sufficient calibre, to cope
with the masterly managers of those respective monopolies to obtain
such a proper disintegration as the Supreme Court intended should be
effected.

Surely somewhere rests the responsibility for infraction of duty.
In government as well as in business the prime necessity in the accom

plishment of things is the fixing of definite responsibility upon the
individual to do something desired. Our government is a vast and
complex business enterprise and effective methods must be adopted
and enforced. Each official or officer must be honest and sincere
rather than subject to being warped in his acts or judgment. When
instances arise in which a general view of matters shows an omission
of duty, somebody is personally responsible for wrong doing, although
it is often difficult to place your finger upon the individual actually
responsible. If the dissolution was defective, some administrative
officers were responsible for non-enforcement of the law and should
bear the blame rather than the Supreme Court that ordered the disso
lution. The people not being able to locate or detect the inefficiency,
or short-coming of some departments incidentally, place the blame for
such non-completion upon the courts, when in fact the courts are not

responsible. Mr. Justice Holmes in a recent address said that he had
received numerous letters of complaint disciplining the Supreme Court
that made his heart ache when personally he had been doing all
within his power to render conscientious duty. The people can criticise
the judges and even recall them from now to millennium, but such
action is following a false trail and can not produce the enforcement
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of laws effectually. We should have confidence in the integrity of our

courts, that they are generally just about right in their decisions when
cases are fully and clearly argued. To enact a statute stating what
its meaning must be would be an interpretation of the statute and
this would be exceeding legislative limitations and a glaring usurpation
of the courts' function.

Whether the Sherman law has been interpreted literally or not,
it may be well to refer to some of the cases decided under it and note

what has been accomplished. The statute has been held adequate iu

compel the breaking up of such great monopolistic combinations as the

Addyston Pipe and Steel Company, the Northern Securities Company,
the Delaware and Hudson Company, the Standard Oil, the Tobacco,
the Powder, the Great Lakes Towing combinations; and such combi
nations of competing railroads as the Union Pacific and Southern
Pacific, and the St. Louis Terminal Association; and such combina
tions of coal-carrying railroads formed to monopolize the traffic in and

marketing of anthracite coal as those embraced in the case of United
States v. Reading Coal Company, et al., recently decided by the

Supreme Court, and the combination of railroad and bituminous coal

companies in Ohio and West Virginia, recently condemned by the
Court in the Sixth Circuit ; and such combinations of competing manu

facturers as designed for the express purpose of controlling prices
and suppressing competition, namely : the Bathtub Trust, The Southern
Wholesale Grocers' Association, the Eastern States Lumber Dealers,
and the notorious kindling wood combination, the Pacific Coast plumb
ing supply dealers, the electric lamp manufacturers, and the notorious
window glass manufacturers in Ohio and Pennsylvania. It has proved
adequate to reach and invalidate nefarious contracts having a monopo
listic tendency such as those presented upon an investigation of the

Capital Aluminum Company; also adequate to prevent the swallowing
up of an only competitor and the attainment of a complete monopoly
in the preparation and furnishing of ready-print and plate-print matter
for newspapers; and it has even been held adequate to reach combi
nations or "corners" designed to acquire the dominant portion or the

entirety of a commodity with the purpose of withholding it from the

market until it could be sold at an artificial price obtained by those
in control of the combination.

If all former decisions are condemned and recent decisions are

imbued with more wisdom, pursuing a new course as to what is a

restraint of inter-state commerce or trade, the purport would
seem to be that commerce can be restrained provided that
restraint is reasonably exercised by being cautious not to restrain
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unduly. Probahly the meaning of the Sherman law can best be under

stood by reference to Judge Lacombe's intepretation. The Sherman

law briefly and succinctly enacted that:

Every contract, combination in form of trust, or otherwise, or

conspiracy in restraint of trade or commerce among the several states,
or with various nations, is illegal, and that every person who shall

monopolize or attempt to monopolize any part of such trade or com

merce is guilty of a misdemeanor. When the statute came before the
Circuit Court in the Tobacco case Judge Lacombe interpreted it as

meaning literally what it said, and apparently what the signers of
the Senate report desired it to mean, and he stated that the language
must be construed "As prohibiting any contract or combination whose
direct effect is to prevent the free play of competition and thus tend
to deprive the country of the services of any number of independent
dealers, however small."

In this respect he said the act was revolutionary in that before
its passage the courts had recognized a restraint of trade, which was

held not to be unfair but permissible, although it operated in some

measure to restrain competition ; but that the Sherman act, as he
thought it must be construed, "Prohibits every contract or combina
tion in restraint of competition." �

"Size," he said, "is not made the test. Two individuals who
have been driving rival express wagons between villages in two con

tiguous states who enter into a combination to join forces and operate
a single line, restrain an existing competition, and it would seem to
make little difference whether they make such combinations more

effective by forming a partnership or not."
Certain ultra-radical champions of the anti-trust campaign who

think that the act is inefficient to punish by imprisonment will do well
to note the results shown in the Cash Register case, in which instance
the act has been found efficient as a criminal law in cases of willful
disregard of its prohibition under circumstances showing moral turpi
tude. In this particular case it has been demonstrated adequate in the
convicting and the sentencing of the company's officers to varying
terms of imprisonment. This corporation had, as shown by the evi
dence, maintained for years a department for the absolute purpose of
earn ing into effect acts against competitors which were outrageous ; it
was shown that the president, who was the principal defendant, deter
mined to build up the business by so harrassing, annoying, discourag
ing, pursuing, and interfering with his competitors that they would be
compelled to give up the unequal struggle and quit business, or sell out
to his company, all of which was brought about by unfair
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means exercised with the extraordinary efficiency of the organization
of the concern. In imposing sentence upon these defendants Judge
Hollister characterized the verdict of guilty in that case as a vindica
tion, "Not only of the wisdom and efficiency of the Sherman anti

trust law as it is written, but it is a promise to every man, however
small his means, that if he engages in any lawful business which
carries his product into inter-state commerce, the Government of the
United States will see to it that he is protected, and that the public
is protected against conspiracies against his trade and monopolies bent

upon destruction."
In passing sentence on the defendants in the Cash Register case,

United States Judge Hollister said of the Sherman anti-trust law :

However much that law has been misunderstood by many
because of their ignorance and misrepresented by others or

charged with uncertainty by designing persons who would crip
ple it, fearing its application to their own conduct or for other

reasons, it is nevertheless in itself a clear statement of its meaning,
and it can not be misunderstood by any one who really desires
to obey it.

It contains no standard of conduct other than the standard

every fair-minded, reasonably conscientious man applies to his
conduct in the various relations of life. It seeks to protect the
common right of every citizen, however humble, to enter into

any lawful business he chooses and there to exercise such talents
as he has, his enterprise, his skill and such capital as he can

command, to lawfully develop in such ways as his judgment may
dictate his business into a success, if he can accomplish it; but
if he must fail, then to fail, whether through want of skill or
sufficient enterprise, or capital, or bad judgment, or because of

inferiority of product, or bad management, or misfortunte of
one kind or another, but not because of ruthless acts of oppres
sion sometimes illegal in their very selves, and sometimes through
the exercise by competitors of acts amounting almost to physical
force and in some instances amounting to assaults by putting his

agents in fear.

Considerable has been said about a money monopoly which the

Pujo committee has attempted to investigate to ascertain the methods
of business practiced whereby a few men are able to control the
finances of the country. It developed that the system of interlocking
directorates which was employed had insiduous consequences declared
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to be detrimental to competition. By "inside management" the directors

were often able to stifle competition even to a point of destruction

favorable to their own financial interests. So far the results of inter

locking directorates have been speculative and no prosecution under

the Sherman law has been put in motion, although if the Sherman law

should be invoked it will doubtless prove adequate to break up those

financial amalgamations existing in violation of the law and result in

imposing terms of imprisonment upon the officials who would be the

principal defendants. For we find that Congress forbids any restraint
of commerce in any form and necessarily all must obey that mandate
as approved by the Supreme Court.

When the decision was published President Taft was manifestly
in accord with the inclusion of the "rule of reason," as laid down by
the Supreme Court and said that the Supreme Court in its several
decisions had determined to read into the statute the word "unreason
able" before "restraint of trade" on the ground that the statute applied
to all restraints of trade. To insert words for the court to determine
what is reasonable restraint of trade, or reasonable suppression of

competition, or a reasonable monopoly would put into the hands of
the courts a power to exceed their Constitutional limitations. Also, in
the Outlook ex-President Roosevelt commenting upon the Oil and
Tobacco decisions said that it was contended in these recent decisions,
"That the Supreme Court has legislated; so it did; and it had to;
because Congress had singularly failed to do its duty by legislation.
When the legislative body persistently leaves open a field which is

absolutely imperative from the public standpoint to fill then no possible
blame attaches to the official or officials who step in because they have

to, and who then do the needed work in the interest of the people.
The blame in such cases lies with the body which has been derelict,
and not with the body who relunctantly makes good the dereliction."

The trusts and monopolies after due consideration will not find
much comfort in the "rule of reason" laid down by the Supreme Court
in the Oil and Tobacco decisions. The common law itself has always
been described as the "perfection of reason" and courts endeavored to

interpret and apply the law in the light of reason. As the "perfection
of reason" the common law was usually enforced with reason. This
"rule of reason" is not modern as its application can be found in civil
and criminal cases. All law enacted by Congress should be reasonable
and if statutes are unreasonable in themselves it is the duty of the
courts to interpret them in the light of reason and give them reasonable

application. The people owe a mountain of gratitude to the "rule of
reason" for it was this rule that brought the railroads under the antf-
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trust act. The courts separated manufacturing from commerce by
the "rule of reason." It was the "rule of reason" that dissolved the

sovereigns of trade and criminal corporations and opened the route

for the personal prosecution of its officers. No one sees anything in
the "rule of reason" to encourage great and vicious law breakers or to

prolong their vicious activities a single moment. The dishonest man
is compelled to abandon corrupt methods for he sees in the law the

signal to obey its mandate or suffer certain punishment ; honorable and

law-abiding men need not fear indictment or prosecution for they find

security in its application. The words said to be written into the
statute are mere superfluous expressions of the court which do not

lessen the force of the law but add a halo of assurance; this "rule of
reason" supported by the revivified common law acts as a redemption
from the rule of unreason to which much business and many men were

unjustly subjected.
It is unnecessary to propose a bill to abolish the "rule of reason"

and define conspiracy, monopoly and restraint of trade. To define
these not in line with the common law would be arbitrary and contrary
to the principles which constitute the foundation of our law and

system of government. All this is common knowledge and needs no

further defining. In fact an attempt to define them by amendment or

supplement is worthless. We believe the "rule of reason" is a correct

statement of the law and the application as made by the Supreme Court
conforms with the intention of the originators and is fully adequate
to reach and invalidate combinations, trusts, or monopolies operating
in restraint of trade; that to amend the statute in such manner that

"undue," "indirect," "unreasonable," and "rule of reason" be eradi
cated is most difficult, and it is difficult to perceive the wisdom of such
measure could it be accomplished.

J. Newton Baker.
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Those who love the ancient, "well-tried" rules of law must drop
many a sympathetic tear these days. Numerous old friends are being'
retired to dusty corners where they can be properly venerated as relics
without getting in the way of our more aggressive law-making and
law-renovating jurists.

It was once the custom on meeting an embarrassing rule of law
to distinguish it away or�what was not uncommon�to submit. Now
this is changed. "Such was undoubtedly the rule at Common Law,"
says the court, "but it has never been adopted in this jurisdiction."
Perhaps there have been decisions by the same court that it had be
come the law of that jurisdiction. In that event the earlier decisions
"advanced no reason" for their holding, or offered a line of argument
"unsupported by authority or good sense," and the court will not at
this time "slavishly follow" such precedents. Or the court may feel
a greater delicacy in commenting upon their predecessors. "While this
court respects the wisdom of the past, and can see much in it to admire
and to follow, yet we also believe that the world should be ruled by
the living, and not by the dead." Having placed its bouquet over

the remains, the court then proceeds to enunciate the law for 1913.
There are many hoary rules of law which might well be retired

from service, if some proper means were found to accomplish that end.
There are many hoary rules of law that we might like to see give
way to better ones ; but we do not enthuse over the substitution of a

rule evolved impromptu, to meet the peculiar needs of the case in hand.
Moreover, we sometimes hesitate to posit creative genius where none

has as yet found any peculiar constructive talent; and in looking
through opinions from some of our progressive courts, truly, "Ridebis,
dcinde indignaberis, deinde ridebis, si legeris quod nisi legeris non

potes credere."
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The Law of Quasi Contracts By Frederic Campbell Woodward.
Boston : Litt'.e, Brown and Company. 1913.

Practically twenty years have elapsed since Professor Keener's
work on Quasi Contracts compelled the attention of the legal world.
At the time it was criticised in some quarters as attributing far too

much importance to a comparatively insignificant branch of the law.
But the trend of legal opinion and judicial decision since then has

justified, to a very large extent, Professor Keener's somewhat massive
� volume. Of late, the subject has grown in importance so rapidly and
has engrossed to such an extent the attention of the courts as to create

a need for a second text-book to analyze and classify the additions and
modifications that have occurred in its principles and applications since
Professor Keener's treatise. This need is most admirably filled by
Professor Woodward's work, which brings the whole matter down to

date.
On account of the novelty of the subject a full discussion of the

rationale of the principles involved is of equal importance with the
statement of the principles themselves. This requirement meets ample
fulfillment at the hands of Professor Woodward, who brings to his
work a keen analytical mind that leaves few nooks and crevices unex

plored. Not one of the least meritorious qualities of the book is the

plentiful citation and discussion of cases�not in the notes merely�but
in the very body of the text, which is, to no small extent, built around
them.

The author restricts his work to obligations arising upon the

receipt of a benefit the retention of which is unjust. He acknowledges
that one or two other obligations could readily be classed under the
head of Quasi Contracts but he disregards them since they are "com

monly known and treated under specific designations." Possibly it

might have been better to have devoted a short chapter to them instead
of disposing of them in this somewhat summary manner. Benefits
conferred in misreliance on a right or duty, benefits conferred through
a dutiful intervention in another's affairs and benefits conferred under

constraint, are the three grand divisions of the subject the author
makes. Somewhat against his will he adds a fourth, the action for
restitution as an alternative remedy for repudiation or breach of con

tract, and for Tort.
To the student or the lawyer, desiring to grasp fully Quasi Con

tracts, Professor Woodward's book will be indispensable.
H. H. H.
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Lectures on Legal History. By James Barr Ames. Cambridge:
Harvard University Press. 1913.

Anything that bears the name of Professor Ames, whose loss to

legal research is every day being more keenly realized, is entitled to

the utmost respect and consideration. Therefore, his "Lectures on

Legal History" may truly be regarded as a very important work. It

contains a great variety of information on legal subjects not well known
to the profession as a whole and adds not a little to some that are.

The book is written in that intensely condensed style of which Pro

fessor Ames was a master. It is divided into two parts�one consist

ing of "Points in Legal History" and the other of "Miscellaneous

Legal Essays." The articles that make up the first division are taken
from a course of lectures given by Professor Ames in 1886-87, 1889-90
and 1894-95. About one-third of them have never before been pub
lished. Among the most interesting are Salic and Anglo Saxon Courts,
Substantive Law Before the Time of Bracton and two essays on thS

origin of Uses and Trusts. Practically all the miscellaneous essays
have been published in periodicals. Those on Novation, Can a Mur

derer acquire Title by His Crime, Failure of the Tilden Trust and

Mutuality in Specific Performance are especially worthy of mention.
H. H. H.

Letters to A Young Lawyer. By Arthur M. Harris. St. Paul.
West Publishing Company.
Mr. Harris has given us a book full of sapient advice to those

contemplating the launching of a legal career, or to those who, having
the career safely launched, are lying becalmed, in wait for prospective
clients to appear upon the horizon. The easy, familiar manner of

speaking generally used by a father in addressing his son is predomi
nant, throughout the book, though at times the author breaks forth into
a rather pedantic style, for which however he immediately apologizes
to the son. Indeed, the main charm of the book as a literary effort
lies in the fact that so much knowledge which the father has acquired
only from experience is imparted to the son without an over-apparent
attempt to advise and teach.

As to the subjects which are treated in the small volume we can

not imagine another possible question which could arise to harass the

youngster who is just getting his start in the profession. Everything
from the possibilities offered by different locations, and the old ques
tion of the city versus the rural districts, to the advisability of con

ducting a strenuous courtship while trying to build up a law practice
is discussed, made interesting all the while by the interspersion of

amusing incidents which are drawn from the writer's memory by the

questions upon which he happens to
' '': w T "R
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Admissibility of Confessions of Deceased Person in Favor of
Defefndant in a Criminal Case.

Donnelly v. United States, 227 U. S., �,33 Sup. Ct. 449.
The very vital question, novel to the Federal Courts, as to whether

in a criminal case evidence is admissible to show confessions of a

deceased person that he committed the crime for which another is on

trial, has recently been determined, though not unanimously, by the

Supreme Court of the United States.
In the case presented, one Donnelly had been indicted for the

murder of an Indian, and at his trial before the Circuit Court for the
Northern District of California, counsel for the defendant offered

testimony of a confession alleged to have been made by one Joe Dick,
upon his death bed, that he, Dick, had committed the murder of which

Donnelly stood charged. The evidence of the prosecution strongly
indicated that the crime could only have been committed by one

person, so that proof by the defendant that Dick had killed the deceased
would likely have resulted in defendant's acquittal. The evidence upon
this point consisted solely in the alleged confession of Dick, and certain
circumstances which pointed to the truth of such confession. These
circumstances were allowed to be shown, but the offer of Dick's con

fession was rejected by the trial court, as hearsay; and upon this ruling,
error was assigned to the Supreme Court of the United States.

The Supreme Court, in its majority opinion delivered by Mr. Jus
tice Pitney, decided that the evidence offered came within the rule

excluding hearsay evidence; and the contention of plaintiff-in-error
(defendant below) that it was included under the exception to that

rule, allowing statements against interest to be proven, was untenable,
inasmuch as by the almost universal rule this exception applies only
to statements against a pecuniary or proprietary interest, and not to

statements against penal interest. And, further, that in this country
the great and practically unanimous weight of authority in the State
courts is against admitting evidence of confessions of third parties
made out of court and tending to exonerate the accused. That the

rejection by the lower court of the evidence, therefore, was proper,
and judgment of life imprisonment was affirmed.

Four justices joined in the dissent announced by Mr. Justice
Holmes, being of the opinion that the "statements against in-
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terest" exception to the hearsay rule comprehends as well

statements against penal interest, as statements against pe

cuniary interests; that the point has never been determined

by the Supreme Court of the United States theretofore; that

the Supreme Court was not bound by the English rule established

that the Supreme Court was not bound by the English rule established
since the Revolution; and that the defendant should have the benefit
of such evidence as this, which would probably have great weight with
the jury in reaching their verdict; that the history of the law and the

arguments against the English doctrine was well and fully stated in

Mr. Wigmore's work on Evidence, Vol. 2, �� 1476, 1477.
An examination of the decisions upon the general question of the

admissibility of such evidence of confessions made by a third person

tending 'to absolve the person on trial discloses a consideration of the

point from the following aspects: First, as declarations against
interest ; second, as confessions ; and, third, as dying declarations.

At the inception of a discussion of these principles, it will be well
to state the reason and purpose of the exceptions to the hearsay rule.
This is to be found fully and clearly set out in Chapter XLVI of 2

Wigmore on Evidence. In effect, the author says that they are based

upon a circumstantial guarantee of trustworthiness, and a necessity
for the evidence�trustworthy, when statements against interest, be
cause it is entirely unlikely that one would deliberately or heedlessly
make a false statement distinctly against his own interest; and also

necessary, when the witness is inaccessible by reason of death, or,

perhaps, illness, insanity, or absence from the jurisdiction. Confes
sions are like statements against interest as to their probability of truth.
In the case of dying declarations, the trust-worthiness rests in the
solemn situation of the declarant; and the necessity principle is ac

cepted because the witness having died, it is required that his only
available statements be used.

This very brief statement of the reasons for the exceptions helps
us to analyze the application of the state of facts in this case to the

exceptions mentioned, which we will consider in order.
And first, whether such a confession is admissible under the rule

permitting statements against interest to be given in evidence. The
confession of Dick was clearly a statement against his penal interest.
The Supreme Court lays down the rule as established in England
and followed in this country that the statements to be admitted must

be against pecuniary or proprietary interest, and not against penal
interest. This principle was not established in England until 1844,
and in certain cases theretofore, the rule was not confined within this
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limit: (2 Wigmore Evidence, 1476; Hulefs Trial, 5 How St. 1185,
1 192; Powell v. Harper, 5 C. & P., 590; Lessee of Clymer v. Littler,
1 Wm. Black, 345). But, as stated by the Supreme Court, the rule was

established by the English House of Lords in the Sussex Peerage Case

(11 C. &. F., 109), and thenceforth this rule was accepted in Eng
land. (See Davis v. Lloyd, 1 C. & K., 276, and Papendick v. Bridge-
water, 5 E. & B., 180). The Berkeley Peerage Case (4 Camp., 401),
decided in the year 181 1, referred to by the Supreme Court, did not

decide this particular point, but simply held that the statements of a

clergyman since deceased, that he had performed a marriage between
certain persons, were not admissable to prove the legitimacy of
their son.

To ascertain why the English courts limited the rule to pecuniary
interests, an examination of the Sussex Peerage Case, which, as stated,
made it the prevailing rule in England, and, perhaps, was persuasive
as a precedent for the courts of this country, reveals the reasoning of
the Plouse of Lords, in language of the following purport. The
Lord Chancellor states the position :

The next ground of argument is, that in all the cases where the

party has known the facts and is dead, and has made declarations,
and these declarations are against his interest, and would, if he
had been living, subject him to a prosecution, such declarations
are receivable in evidence. That is the broad and general propo
sition. The proposition cannot be sustained; let us try it by in

stances ordinarily occurring. A is indicted for murder ; B, who is

dead, made while living a declaration that he was present at the
murder; that declaration is against his own interest, and would,
had he lived, have subjected him to prosecution. It is in principle
the very case supposed in the argument, and it is not possible to

say that such would have been receivable in evidence.

By Lord Brougham:
To say if a man should confess a felony for which he would

be liable to prosecution, that therefore, the instant the grave closes
over him, all that was said by him is to be taken as evidence in

every action and prosecution against another person, is one of the
most monstrous and untenable propositions that can be advanced.

And by Lord Campbell:
I think it would lead to most inconvenient consequences, both

to individuals and to the public, if we were to say that the appre
hension of a criminal prosecution was an interest which ought to
let in such declarations in evidence.
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This reasoning seems to consist, in substance, in saying that mani

festly the proposition of admitting statements against penal interests is
montrous and untenable ; and how it would lead to inconvenient conse

quences, is not pointed out, but is left to the perception of the reader.

Among the cases deciding the point in this country and following
the English rule are: State v. Sale (92 N. W., 680 (Iowa) ; Com. v.
Densmore et al. (12 All., 537); Helm v. State (67 Miss., 572).

In the case last cited (Helm v. State), the court reasoned in this

language :

How any declaration can be said to be against the interest of
a man already passed into the other world and beyond the reach
of every earthly tribunal and all earthly power, is wholly incom

prehensible to us.

The requirement of the law, it is believed, is that the fact stated
must have been against interest at the time of the statement. (2 Wig
more on Evidence, Sec. 1466, and cases cited.) In the light of this
view of the law, it is suggested possibly the statements in a particular
case would not be entirely incomprehensible; and the statement in
Helm v. State, supra, it becomes somewhat curious and imaginative.

Opposed to the view that the rule should be limited to statements

against pecuniary and proprietary interests, is Mr. Wigmore, who says :

No plausible reason of policy has ever been advanced for such
a limitation. Furthermore, the practical consequences of this

unreasoning limitation are shocking to the sense of justice; for
in its commonest application, it requires, in a criminal trial, the

rejection of a confession, however well authenticated, of a person
deceased or insane or fled from the jurisdiction (and therefore
quite unavailable) who has avowed himself to be the true cul

prit. The absurdity and wrong of rejecting indiscriminately all
such evidence is patent."

In the case of Coleman v. Frazier (4 Rich. Law, 146, 152), where
one Meigs (deceased) had admitted theft of the letter containing the

money which was the subject of the suit, his statement to that effect
was admitted in evidence as a statement against interest. It is true,
this was not a criminal case, but it is not understood that the rule is
different in criminal cases from civil cases. The Court said :

I think it is true that a declaration, made by the party who does
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the act, as in this case stealing the letter containing the money,
is admissible. It is very true that the rule that, where an entry
or declaration, made by a deceased person, is against the interest
of the party making it, it is admissible as evidence, was qualified
by Gilchrist v. Martin (Bail. Eq., 492), and was restricted to cases

where there was no interest to falsify the fact that it was made

against the interest of the person making it, and that the entry or

declaration was so ancient as to preclude suspicion that it was

manufactured for the occasion. Under it alone, therefore, this
declaration would not be admissible. But when it is remembered
that this is not of a matter of business, like those spoken of in
that case, but was a criminal act, of which none could be so cogni
zant as the party, I think a reason will be found for its admission,
arising out of the rule, as qualified in the case just alluded to.

The admisison of such testimony arises from necessity, and the

certainty that it is true, from the want of motive to falsify. Both
these are apparent here. * * * Here we have every guaranty
of its truthfulness�the grave consequences of infamy, and, at the
least, ten years' imprisonment, would certainly insure the truth
of the speaker.

In this case, reference was made to the English case, decided in

1761, of Lessee of Clymer v. Littler, supra, which admitted a confes
sion of a deceased witness that he forged a will.
Professor Greenleaf, in his work on Evidence, also seems to think

the limitation of the rule is improper, for he says :

Both principle and policy seem to condemn any such singular
result, which must be thought repellant to the sense of justice;
and it is highly unfortunate that it has ever been sanctioned.

From a consideration of the authorities, therefore, it would seem

that the arguments in favor of the rule limiting the exception consist
in its dangers of untruth, its consequent unreliability, its failure to

satisfy the mind of the existence of the fact, and, possibly, the interest
of the declarant in making a statement in favor of another for which
he could not be held responsible. On the other hand, as against the
limitation of the rule, there is set forth the injustice of refusing such
evidence where the defendant might well be innocent, the great proba
bility of truth, and that, if admitted, the confession could be attacked
as to its credibility and every danger pointed out to the jury, so that
its admission would not amount, of itself, to an acquittal of the person

charged with the crime. And from these views it is not surprising
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that there should be a difference of opinion amongst the learned jus
tices of the Supreme Court of the United States.

As to being admitted as a confession, the proposition may be pre
sented thus : that if the declarant had lived and had confessed to the

criminal act; his confession could be shown against him; if extra

judicial, it would have a strong tendency to convict him; and if judi
cial, would amount to a conviction in itself. In this situation, should
only one be involved in the crime, another person under suspicion
thereby would, of necessity, be excluded. Therefore, if a person mak

ing a confession should die, why make his confession of any the less

effect? In other words, would the mere fact of his death make the

confession untrue or less reliable?
The rule of law governing the admission of confessions is that

they are only competent as against the persons making them, except,
when made by a co-conspirator as a part of the res gestae, in the exe

cution of the conspiracy. (Davis v. Commonwealth, 95 Ky., 19;
Whart. Cr., Ev., 9th Ed., par. 699 ; U. S. v. White, 5 Cranch C. C, 38 ;

State v. Pike, 51 N. H. ; Heine v. Com., 91 Penn. St., 145; State v.

Kain, 20 W. Va., 679 ; Baker v. People, 105 111., 452 ; State v. Duncan,
64 Mo., 262; People v. Aleck, 61 Cal., 142; Com. v. Thompson, 99
Mass., 44). From this, it would naturally follow that the confes
sion not being admissible as against a confederate when a recital of past
actions, it would. not be allowed in evidence to absolve a confederate;
and, if not allowed in his behalf, why should it be allowed to free one

independently charged ? The danger of such evidence is stated in the
case of Lyon v. State (22 Ga., 299, 401). "All one defendant would
have to do would be to admit that his guilty accomplice was innocent
and that he himself had perpetrated the crime, absent himself so as to

enable the party on his trial to have the benefit of his admission, and
after his acquittal appear, demand his trial, and prove by the evidence
of the acquitted party that he was in fact the guilty person." Mr.

Wigmore thinks it curious that any judge could believe such a scheme
to be within the possibilities of successful accomplishment; and sug
gests that even granting such a scheme might be carried out, yet "that
is no reason for refusing such evidence in cases where the defendant

may be entirely innocent ; if the evidence in truth is not concocted, as

supposed by this fantastic suspicion, then the judge is perhaps an in
strument in that harshest of tortures,�the refusal to allow an inno
cent man to prove his innocence." Notwithstanding this strong lan

guage of the author, the authority in this country, as quoted in the

majority opinion of the Supreme Court in the case under considera-
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tion, is overwhelmingly to the contrary, and whether reason is with it

or not, the rule seems to be firmly established.

Finally, this evidence was offered under the exception to the rule
in case of dying declarations. As stated, in the beginning, this excep
tion is founded upon a consideration that such declaration must be
received upon the ground of necessity, there being no other evidence

attainable, in certain instances; and also that when an individual is in
constant expectation of death, all temptation to falsehood, whether
from interest, hope, or fear, will be removed, and the awful nature of
his situation will be presumed to impress him as strongly with the

necessity of a strict adherence to truth as the most solemn obligation
of an oath administered in a court of justice. (Whart. Cr. Ev., 9th
Ed., sec. 250, and cases cited). In the case under discussion, Dick
had made the confession on his death bed, when conscious of his condi

tion, and with hope of life gone. But by the weight of authority, evi
dence is confined to statements of a declarant whose personal injuries
by another have resulted in death, and the declaration must be con

fined to manner and circumstances of injury and to the person that did

it; and Dick's confession, under this rule, would not be admissible.

(Davis v. Commonwealth, supra; People v. Hall, supra; Brown v.

Com., 73 Penn. St., 321 ; State v. Westfall, 49 Iowa, 328 ; State v.

Bohan, 15 Kans., 407; State v. Fitzhugh, 2 Oreg., 227).
The reason for this limitation is well stated by Wharton, in his

work on Criminal Evidence, 9th Ed., sec. 280, in these words:

It should be remembered that the agonies of death, while they
often bring gravity and conscientious carefulness to persons dying
under an isolated and exceptional blow, tend only to intensify the

partisan sympathies of those sacrificed with others, as they sup

pose, on behalf of a common cause in whose passions they are

steeped (speaking of riots, for example) * * * And even where
this objection does not apply, we must remember that the dying
declarations of third persons stand in a different position from the

dying declarations of the deceased. The latter is to such an extent

a party that his statements may often be proved by parol; the
statements of deceased third persons can only be received when
such statements were made under oath. To remove the latter

restriction would be to substitute death-beds for the witness-box,
and to make the dying hours the period in which all persons

knowing anything about a case should be interviewed on the

subject.
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But the author quotes the following cases which seemed to allow
in evidence dying declarations of a third person: R. v. Baker (2 M.
& R-� 53) ! State v. Terrell (12 Rich., 321) ; State v. Wilson (23 La.

An., 558).
Therefore, while it would seem that the reasoning of the rule

giving rise to the exception in the case of dying declarations might
generally apply to the case under notice, yet, at the same time, there
is strong merit in the words quoted of Mr. Wharton, which represent
the view of the great majority of the courts.

From this review of the principles touching upon the Donnelly case,

we see that the Supreme Court was confronted with a very close ques
tion, which involved important rules, and which extended over a vast

line of authorities, covering three distinct grounds for admissibility,
each in itself presenting a diversity of opinion; and while the majority
of the Court seemed to have abundant authority in support of its view,
yet the minority opinion too is not without authority, and its view,
moreover, partakes of sound reason.

B. J. L.

Reversing a Verdict�the Seventh Amendment.

Slocum v. N. Y. Life Insurance Co., 227 U. S.

It was said by Edmund Burke that perhaps Trial by Jury was

the soul of government, and that all legislation, administration, parlia
mentary debating, and the rest of it, went on in order to bring twelve
impartial men into a jury box. Certainly the jealous care with which
the right to trial by jury has ever been guarded by the English-speak
ing people since its acquisition, would indicate that Burke spoke with
accuracy. From the foundation of the Federal Government the Ameri
can people have insisted upon preservation inviolate of this right. In
fact, the failure of the Constitution of the United States, as originally
adopted, to contain an express provision securing the right of trial
by jury in civil cases, was one of the strongest objections taken against
it, and was esteemed of such prime importance that the very first
Congress proposed to the several State legislatures the Seventh Amend
ment, which, Mr. Justice Story said (Parsons v. Bedford, 3 Pet. 433),
"received an assent of the people so general, as to establish its import
ance �s a fundamental guarantee of the rights and liberties of the

people." This amendment reads:
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In suits at common law, where the value in controversy shall
exceed twenty dollars, the right of trial by jury shall be preserved,
and no fact tried by a jury shall be otherwise re-examined in any
court of the United States, than according to the rules of the
common law.

It seems well settled that the only modes known to the common

law to re-examine such facts are the granting of a new trial by the
court where the issue was tried or to which the record was properly
returnable, or the award of a venire facius de novo by an appellate
court for some error of law in the proceedings. This is clearly laid
down by the Supreme Court in U. S. v. Wonson 28 Fed. Cas. 745,
75o):

Beyond all question, the common law here alluded to is not

the common law of any individual State (for it probably differs
in all), but it is the common law of England, the grand reservoir
of all our jurisprudence. Now, according to the rules of the com

mon law the facts once tried by a jury are never re-examined,
unless a new trial is granted in the discretion of the court before
which the suit is depending, for good cause shown ; or unless the

judgment of such court is reversed by a superior tribunal, on a

writ of error, and a venire facias de novo is awarded. This is the
invariable usage settled by the decisions of ages.

Among the cases arising under this amendment, one of the most

interesting and important is that of Lillian F. Slocum, Executrix, v.

New York Life Insurance Co. the decision in which was handed down
on April 21, 1913, accompanied by a strong dissenting opinion by four
members of the court. Mrs. Slocum had brought a naction in the
Circuit Court for the Western District of Pennsylvania upon a policy
of insurance on the life of her husband. The company pleaded non-

assumpsit, and the issues so presented were tried before the court and
a jury. At the conclusion of the evidence, the defendant requested the
Court to direct a verdict in its favor, which was refused, and a verdict
was returned for the plaintiff. The defendant then moved for judg
ment notwithstanding the verdict, there being a statute in Pennsylvania
permitting this motion to either party. The motion was denied and

judgment was entered for the plaintiff, Mrs .Slocum. The case was

thereupon taken on a writ of error to the Circuit Court of Appeals for
the Third Circuit where error was assigned on the refusal to direct
a verdict for the defendant, and on the denial of the motion for
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judgment notwithstanding the verdict. The Court of Appeals reversed
the judgment, with a direction to sustain the motion for judgment
notwithstanding the verdict, on the ground that the evidence did not

legally admit of the conclusion that the policy was a subsisting contract

of insurance at the date of the insured's death.
In ether words, the Circuit Court of Appeals, on an examination

of the evidence, concluded that it was not sufficient to sustain the

verdict, and on that ground directed a judgment for the defendant

when the verdict was for the plaintiff.
A writ of certiorari then brought the case to the United States

Supreme Court, where, after affirming the reversal of judgment by
the Court of Appeals, the Supreme Court held the real question in 'he

case to be whether in the direction given by the Circuit Court of

Appeals for a judgment for the defendant on the evidence notwith

standing the verdict, instead of awarding a new trial, there was an

infraction of the Seventh Amendment.
The majority opinion of the Court, delivered by Mr. Justice Van

Devanter, holds that when the verdict was set aside by the Court
of Appeals the issues of fact were left undetermined, and until they
were determined anew no judgment on the merits could be given. The
new determination, according to the rules of the common law, could
be had only through a new trial by jury, as in the first instance. But,
instead of ordering a new trial, the Court of Appeals itself re-examined
the issues, resolved them in favor of the defendant, and directed judg
ment accordingly. Thus, it assumed a power it did not possess and
cut off the plaintiff's right to have the facts settled by the verdict of
a jury. This, the Court holds, could not be done consistently with the
Seventh Amendment, which expressly forbids that issues of fact settled
by such a trial be re-examined otherwise than according to the rules
of the common law, namely, by a new trial. The Court said:

While it is true, as before said, that the evidence produced at
the trial was not sufficient to sustain a verdict for the plaintiff and
that the Circuit Court erred in refusing to so instruct the jury,
this does not militate against the conclusion just stated. Accord

ing to the rules of the common law, such an error, like other errors
of law affecting a verdict, could be corrected on writ of error only
by ordering a new trial. In no other way could an objectionable
verdict be avoided and full effect given to the right of trial by
jury as then known and practiced. And this procedure was re

garded as of real value, because, in addition to fully recognizing
that right, it afforded an opporunity for adducing further evidence

rightly conducing to a solution of the issues.
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A Very strong dissent to this holding was filed by Mr. Justice
Hughes, and concurred in by Mr. Justice Holmes, Mr. Justice Lurton,
and Mr. Justice Pitney. The dominating idea of the dissenting opinion
is that in correcting an error of law made by the trial court no matter

of fact tried by a jury has been re-examined. Whether there was

sufficient evidence to warant a verdict was a question of law. The trial
court in wrongly deciding it did not convert it into a question of fact,
and being a question of law, it was not affected by the verdict. Had the
trial court rightly applied the law, the case would properly have ended
in a final judgment for the defendant. But the trial court erred in
the law, and consequently the jury found a verdict for the plaintiff�
not upon facts, but without any facts upon which they could rest it.

Justice Hughes said :

But wherein has any matter of fact tried by a jury been
re-examined? Concededly, there was no fact to be tried by a

jury; the case as made was barren of any such fact; and there

being none, there has been no re-examination of it. How can it
be said that the Circuit Court of Appeals has determined the facts
or has passed upon issues of fact? Whether there was any evi
dence for the jury was a question of law. The trial court, in

wrongly deciding it, did not convert it into a question of fact;
it was not altered by the verdict, but remained the same in its
nature�a question for the determination of the Court. That it
seems to me, is the substance of the matter, and all else is form
and procedure.

The suggestion was made and supported by authorities, that at

common law, if on demurrer to the evidence, judgment was given for
one party when it should have been for the other, the error was cor

rected in the appellate tribunal by directing the proper judgment. To
which the Court replied that this was because the error was confined
to the judgment, and did not reach the facts as ascertained and shown
in the demurrer. On this point Mr. Justice Hughes said:

All that has been done in the present case could, in substance,
have been done at common law, albeit by a more cumbrous method.
The ancient method of challenging the sufficiency of the evidence

by demurrer, and thereupon either discharging the jury altogether
or assessing the damages conditionally to await the decision of
the demurrer, reveals the function of the Court and jury in a

clearer light, and shows that the idea that the judgment upon a
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trial where there is no evidence to sustain a finding by the jury,
can be reached only through a verdict, could not have been enter

tained at the time the Constitution was adopted. It would seem

to be an entire misapprehension to say that trial by jury, in its

constitutional aspect, requires the submission to the jury of evi

dence which presents no question for their decision; and that,
although there be no facts for the jury to pass upon, still judgment
which follows as matter of law, can be arrived at only through a

verdict. This is to create a constitutional right out of the practice
of taking verdicts by direction.

The case may, therefore, be said to hold that it is the province of
the jury to hear the evidence and by its verdict to settle the issues of

fact, no matter what the state of the evidence, and that while it is
the province of the court to aid the jury in the right discharge of its

duty, even to the extent of directing its verdict where the insufficiency
or conclusive character of the evidence warrants such a direction, the
court can not dispense with a verdict, or disregard one when given, and
itself pass upon the issues of fact. When the Court of Appeals itself
re-examined the issues, resolved them in favor of the defendant, and
directed a judgment accordingly, instead of ordering a new trial, it
acted inconsistently with the Seventh Amendment, which not only pre
serves the common law right of trial by jury, but expressly forbids
that issues of fact settled by such a trial should be re-examined other
wise than according to the rules of the common law.

R. A. C.

[The Court has since refused the rehearing requested by the Attor
ney-General and by a committee of the American Bar Association.]
�Ed.

RES IPSA LOQUITUR AND BURDEN OF PROOF.

Sweeney v. Erving, 227 U. S. �, 33 Sup. Ct. �.

In the recent case of Sweeney v. Erving, decided by the Supreme
Court of the United States, the opinion in which was handed down
by Justice Pitney on April 7th, the doctrine of Res Ipsa Loquitur is



RECENT CASES 243

settled as an instrument of evidence in shifting the burden of proof.
The case involved a final decision regarding the doctrine in a point
quite apart from its usual occurrence in the law. Res Ipsa Loquitur
has often been invoked, with reason and justice, to preserve a dec

laration, otherwise substantially insufficient and to make a case for

the jury by preventing an instructed verdict. If observation and

experience have shown that no accident or injury occurs in a certain
set of circumstances when due care and precaution are employed by
him who controls that set of circumstances and has peculiar knowl
edge of its nature, yet in that set of circumstances accident has
occurred in this instance, it is perfectly logical to presume that he
who controlled those circumstances at that time did not use the

proper or ordinary care and diligence. The mere recital of the facts
raises the presumption. In such a case Res Ipsa Loquitur does not

result in such a hardship upon the defendant as a rule laid upon
the plaintiff to declare facts constituting negligence would operate as

a hindrance and often a bar to justice.
In the case under consideration, however, the question for deci

sion was not the application of the doctrine; but, conceding both

proper subject to which the presumption should apply and the actual

application of the presumption, whether it had so worked as to shift
the burden of proof on the whole question�on the main issue itself�

that the defendant must now prove by a preponderance of the evi
dence that he was not guilty of the negligence inferentially imputed
to him. The law, while justly aiding the plaintiff in the furtherance
of right, cannot rightly deprive the defendant of what is justly his,�
and the defendant has and should have the undoubted right to demand
from the plaintiff proof of every positive, traversable allegation
made by him. To permit another course might lead to license in
averment and allegation foreign to Anglo-Saxon ideas of procedure.
The doctrine should not be called upon to lay upon the plaintiff's
adversary a burden rightly on the plaintiff.

Thus, in the case of Sweeney v. Erving one Anne Sweeney had
received a severe X-ray burn as a result of an exposure made by
Dr. Erving for diagnostic purposes. Evidence adduced by the plain
tiff showed she had told Dr. Erving that she was informed that

danger attended the use of the X-ray; but the doctor had assured
her there was no more danger to her in the present instance than
to his wife or himself who were conducting the exposure; that they
had conducted many others in the past without resultant injury and
no reason existed for such in her case. Here the plaintiff rested,
maintaining that the Res Ipsa raised the presumption that the defend-
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ant had been negligent once plaintiff had proved that injury had

actually resulted. The defendant introduced expert testimony show

ing the excellence of the machine used, testified as to his own use

of care and precaution, and rested his case upon both the perfection
of his machine and its careful management, having shown that some

danger always attended exposures. The plaintiff then requested the
Court to instruct the jury that, "if you believe upon the evidence that
in the course of the operation of the X-ray apparatus by the defend
ant the plaintiff was burned, that fact is of itself evidence of negli
gence on his part, and casts upon him the burden of proving, if he
can, by a preponderance of evidence, that the plaintiff's injury was

not caused, in whole or in part, by his negligence, and in such cases,
unless you find by a preponderance of the evidence that said injury
was not caused in whole or in part by the defendant's negligence,
your verdict should be for the plaintiff." The trial judge refused
the request and instructed the jury: "That the burden of proof is

upon the plaintiff to establish by a fair preponderance of the evi
dence that the burn upon her back was caused by negligence on the
part of the defendant in the manner in which he neglected her to
exposure by the X-ray."

Upon verdict for defendant, and appeal taken and affirmance
therein given to the ruling of the trial judge, the case was called
before the Supreme Court of the United States by writ of error

sued out, and the questions squarely presented: "Was this a proper
subject for the application of the doctrine?" and "Does the doctrine
shift the burden of proof?"

The view taken of the facts by the Court precluded answering-
the first of these questions; for, in the opinion of the Justice, there
resulted no necessity upon the defendant to prove by a preponder
ance of the evidence that he had not been negligent in the use of the
X-ray apparatus. The decision was close, yet logical. The conten
tion of the plaintiff that the burden of proof was shifted by the appli
cation of Res Ipsa Loquitur seemed sustained, however, by many
cases, as in Griffin v. Manice, 166 N. Y. 188, wherein the language
appears: "It is plainly a case where the doctrine of Res Ipsa
Loquitur applies, and throws upon the defendant the burden of
proving that there was no negligence on its part, and that the injury
was the result of unavoidable accident." Again in Gannon v. Gar
Co., in 145 Mo. 502, the language of the Court reads: "The proof
of facts that were alleged was adequate to cast the burden upon
defendant of showing the non-existence of negligence on its part."
Likewise in the leading case of Stokes v. Saltanstall, 13 Peters i8t,
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the Supreme Court of the United States upheld an instruction that:
"the facts that the carriage was upset, and the plaintiff's wife in

jured, are prima facie evidence that there was carelessness; or negli
gence or want of skill, on the part of the driver, and throws upon
the defendant the burden of proving that the accident was not occa

sioned by the driver's fault." Such citations apparently sustain a

burden shifted, but upon analysis the corroboration of such conten

tion is only apparent. In the case at bar plaintiff's declaration
had been met by the general issue. No allegation of negligence had
been made by the plaintiff ; no averment of facts showing negligence
directly. The great set of facts declared, however, conceding them
a proper subject, was such that negligence must have existed if

injury had been received; pleading the injury, the law could pre
sume the rest. But the Res could contain within it inferentially only
what must otherwise have been pleaded actually, and no presumed
inference should be so superior to actual averment as to change the
burden of proof upon the great main issue involved. As Justice
Pitney remarked: "The doctrine has been so often invoked to sus

tain the refusal by trial courts to non-suit the plaintiff or direct a

verdict in favor of the defendant, that the application of the rule,
where it does apply, in raising a question for the jury, and thus

making it incumbent upon the defendant to adduce proof if he
desires to do so, has sometimes been erroneously confused with the

question of the burden of proof." The defendant certainly should
not be deprived of his right to demand that the plaintiff be held to

prove what he asserts. The government is not excused of its bur
den in a homicide case where the accused pleads insanity as a defense,
according to the great weight of authority. If, from a consideration
of all the evidence adduced on both sides at the trial, there remains
in the minds of the jury a reasonable doubt of the prisoner's guilt,
the accused must be held not guilty. Yet as a plea, insanity is in

nature an affirmative defense. In the case at bar the general issue
could never be but negative and a direct denial of all traversable
issues raised. It is submitted, then, that Res Ipso Loquitur could not

logically do more for a plaintiff than an actually affirmative plea
entered and should not be permitted to transform the very essence

itself of the general issue. At best the presumption can be but an

elemental constituent of evidential value in the balance of justice,
but the beam must always remain unequal by a fraction against
the plaintiff, because of the just demand of the law that he who
asserts a fact as true should so prove that fact as asserted. To hold
otherwise would be to confuse a fact or set of facts necessarily or
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incidentally connected with the main issue and the main issue itself.

Thus, in the case of Stokes v. Saltonstall apparently holding to the

contrary, as the Court distinguished, "a reading of the report shows
that the case turned upon the high degree of care owing by carrier
to passenger, and that the court did not rule that the circumstances
of the occurrence shifted the burden of proof upon the main issue.
Such is the effect that has uniformly been given to the decision."

Sweeney v. Erving, then, lays down a ruling practically similar
to that of the great weight of authority in homicide cases wherein

insanity is pleaded. In the words of Justice Pitney: "In our opin
ion, Res Ipso Loquitur means that the facts of the occurrence war

rant the inference of negligence, not that they compel such an infer
ence; that they furnish circumstantial evidence where direct evidence
of it may be lacking, but it is evidence to be weighed, not necessarily
to be accepted as sufficient ; that they call for explanation or rebuttal,
not necessarily that they require it; that they make a case to be
decided by the jury, not that they forestall the verdict. Res Ipsa
Loquitur, where it applies, does not convert the defendant's gen
eral issue into an affirmative defense. When all the evidence is
in, the question for the jury is, whether the preponderance is with
the plaintiff."

W. E. L.

Government Agents. Decoys.

United States v. Healy, 202 Fed., 349.

Dennis Healy, a retail liquor dealer in the City of Butte, was
convicted of selling liquor to an Indian, a decoy employed by the
Government. The sale had been made in the usual course of business.
Nothing in the dress, speech, manner or appearance of the decoy served
to distinguish him from white men, or to put Healy on inquiry as to
his race. On the trial the Court instructed the jury that, in view of the
evidence its duty was to convict, and the jury returned a verdict ac
cordingly. In the same term, upon further consideration, the convic
tion being "in the breast of the Court" and the Court having full
power over it, an order was entered vacating the judgment theretofore
entered and discharging the defendant. The Court said:
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After further consideration, I am persuaded a conviction
under such circumstances is unjust and contrary to public policy.
* * * Decoys are permissible to entrap criminals, but not to
create them; to present opportunity to those having intent to or

willing to commit crime, but not to ensnare the law-abiding in
unconscious offending. Where a statute, as here, makes an act

a crime regardless of the actor's intent or knowledge, ignorance
of fact is no excuse if the act be done voluntarily ; but when done

upon solicitation by the Government's instrument to that end

ignorance of fact stamps the act as involuntary, and excuses, or

at least estops, the Government from conviction. * * * In the
case at bar the act is innocent but for the status of the solicitor,
and because he is a decoy of concealed disability the act is blame

less, and there is estoppel against conviction. * * * That the
seller is suspected of voluntary like sales does not j ustify en

trapping as here ; for thereby a law-abiding person may as easily
be ensnared. And the result proves nothing but overzeal, to put
it mildly, of Government officers. The practice cannot be tolerated,
and a conviction for an offense so procured cannot stand. (Bour-
quin, District Judge.)

It has been regretted that the Government finds it necessary, or

expedient, to resort to the employment of spies and decoys. Certainly
the practice should be frowned upon whenever possible. The action
of the Court in this case is not only unusual and commendable, but
tends to limit the activities of such Government Agents within reason

ably narrow bounds.

J- J- K.

Peddlers in Interstate Commerce.

Crenshaw v. Arkansas, Gannaway v. Same, 33 Sup. Ct., 294;
227 U. S., 389.

Gannaway and Crenshaw were employed by a range company of
St. Louis, Missouri. Gannaway travelled about over the State with a

sample stove on a wagon, taking orders for similar stoves, from private
families. These orders were transmitted to Sutton, another employee
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of the company in Arkansas, who approved and forwarded them to

the factory in Missouri. Stoves to fill the orders were shipped in

carload lots to Sutton who had them unloaded and delivered to Cren

shaw, who in turn delivered them by wagon to the families from which

Gannaway had taken orders. Gannaway and Crenshaw were con

victed of violating a law of Arkansas making it a misdemeanor for

any person as owner, manufacturer, or agent, to travel over any

county and peddle or sell certain articles named, including stoves,
without first paying a license fee of $200. The act further provided,
in Section 4, "That any person who shall travel * * * and peddle
or sell any of the articles mentioned above, shall be deemed and held
to be a peddler." (Acts, 1909, p. 292.)

The Supreme Court of the United States, reversing the Supreme
Court of Arkansas, held this act invalid as imposing a direct burden

upon insterstate commerce.

The Court defines peddlers as those who travel from place to

place selling goods carried with them, and not such as take orders for

delivery of goods to be shipped in the course of commerce ; and holds
that a State can not, by so defining a business subject to its own police
power as to include a class not subject to that power, deprive such
class of rights protected by the Federal Constitution.

In Robbins v. Shelby Taxing District (120 U. S. 489), a statute

of Tennessee imposing a license tax on drummers was held void as to

drummers engaged in interstate commerce, such commerce being de
scribed as the negotiation of sales of goods which are in another
State for the purpose of introducing them into the State in which the

negotiation is made. Similarly in Brennan v. Titusville ( 153 U. S., 289),
an ordinance of Pennsylvania imposing a license tax upon the privilege
of soliciting orders from any but licensed merchants or dealers was

held an unconstitutional burden upon interstate commerce, as applied
to solicitors of a manufacturer residing in Chicago. Nor does it make

any difference that the law applies alike and without discrimina
tion to local and foreign agents or drummers. (Asher v. Texas, 128
U. S., 129).

The principal case and those cited, which but lay down 'the
rule applied in numerous other cases in the Supreme Court, show
that the Federal Government's absolute and plenary power over inter
state commerce extends to such commerce in all its stages, beginning
with the inception of the negotiations and including the shipment
and delivery of the articles for which orders are taken as a result of
the so-called peddling; and burdens imposed by the States upon any

agencies engaged in such commerce, unless "

clearly a mere police
regulation, will be held invalid. B. A. M.



RECENT CASES 249

State Regulations Affecting Interstate Commerce.

Commonwealth v. Moore, 100 N. E., 1071 (Massachusetts).

Congress, by act of June 30, 1906, 34 Statutes at Large, 674,
provides for the inspection of all cattle before entering any establish
ment for producing food products, and for a post mortem inspection ;
but exempts from such inspections "animals slaughtered by any
farmer on the farm and sold and transported in interstate or foreign
commerce," and also retail dealers supplying their trade, and provides
a penslty for the selling or offering for sale or transportation in
interstate or foreign commerce meat or meat food products which are

unwholesome, etc. The Massachusetts legislature passed an act

(Statutes 1912, c. 248, Sec. 1) providing that all cattle slaughtered
without the commonwealth should be deemed unfit for human food,
and should not be offered for sale, unless inspected at the time of

slaughter by an official inspector, and, if not condemned, stamped by
said inspector in like manner as cattle inspected by the United States
Bureau of Animal Industry for interstate trade.

Moore had in his possession, intending to sell, an animal slaugh
tered outside the State by a farmer who raised it on his own farm,
and who was not maintaining at the time any slaughtering or similar
establishment. The carcass "was not inspected at the time of slaughter,
nor was it stamped or branded, but was at all times healthy and fit
for use as human food." Moore was arrested, tried and convicted
under the Massachusetts statute, and thereupon filed exceptions, con
tending, first, that the statute was invalid because the Federal consti
tution gave to Congress the power to legislate concerning the trans

portation in interstate commerce of food products, and that Congress
having, by the act of 1906, regulated such transportation, the State

was thereby precluded from so doing; and, second, that aside from

the act of Congress, the State statute was unconstitutional as being
an attempted interference with and regulation of interstate commerce.

The appellate court in overruling the first exception held that the
act of 1906 did not affirmatively exempt farm cattle from inspection
while in interstate commerce, but merely declared that such cattle
should not be subject to that act, so that the State statute was not

invalid on the ground that the act of Congress precluded State legisla
tion on the subject; and as to the second, held that the statute was

not invalid, independently of the Federal act, because it was one

enacted in the exercise of the reserved police power of the State, and
in furtherance of the public health and welfare, and only indirectly
affected or burdened interstate commerce.



2$0 GEORGETOWN LAW JOURNAL

Had Congress not legislated upon the subject,, this last proposi
tion would doubtless be correct beyond any question, for as laid
down in McLean v. Railroad (203 U. S. 38, 50), a State "has

the right to legislate for the safety or welfare of its

people, and this right is not taken from it because of the
exclusive right of Congress to regulate interstate commerce, except
in cases where the attempted exercise of authority by the legislature
is in conflict with an act of Congress, or is an attempt to regulate
interstate commerce." See, also, Railroad v. Haber (169 U. S. 613,
635) ; Railroad v. Solan (169 U. S. 133) ; Railroad v. Hughes (191
U. S. 447). And it has been many times held that State legisla
tion enacted purely for the preservation of the public health does not
encroach upon the exclusive power of Congress over interstate com

merce, even though the legislation does to some extent affect or burden
such commerce. "When the local police regulation," says the Supreme
Court in Savage v. Jones (225 U. S. 504, 525), "has real relation to the
suitable protection of the people of the State, and is reasonable in its

requirements, it is not invalid because it may incidentally affect inter
state commerce, provided it does not conflict with legislation enacted
by Congress pursuant to its constitutional authority." (Citing, among
other cases, Plumley v. Massachusetts, 155 U. S. 461 ; Hennington v.

Georgia, 163 U. S. 299, 317; Patapsco Guano Co. v. North Carolina,
171 U. S. 345 ; Asbell v. Kansas, 209 U. S. 251, 254.)

In Patapsco Guano Co. v. North Carolina, supra, the court said
that "whenever inspection laws act on the subject before it becomes
an article of commerce, they are confessedly valid, and also when,
although operating on articles brought from one State to another,
they provide for inspection in the exercise of that power of self-
protection commonly called the police power."

"If such statutes," says the Massachusetts court in the instant
case, "are a genuine exercise of the police power, are general in their
operation, and have a rational connection with the end to be accom

plished of protecting and promoting the public health, they will be
sustained, even though they may affect or burden interstate commerce

in some respects." (Commonwealth v. People's Express Co., 201

Mass. 564, 577; 83 N. E. 420; Railroad v. Arkansas, 219 U. S. 453;
Reid v. Colorado, 187 U. S. 137; Asbell v. Kansas, supra.)

The court then proceeds to bring the Massachusetts statute with
out the restriction upon State legislation concerning interstate com

merce created by the power to regulate vested in Congress, pointing
out that while Section 1 of the act relates exclusively to animals
slaughtered outside the State, the enactment talcen as a whole is a
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comprehensive and elaborate code upon the general subject of meat
for food, embracing the regulation of slaughter houses, and the

inspection of all animals intended for food, and of their carcasses, at

the time of slaughter, both within and without the State, and con

cludes that the statute is "a police regulation which has real relation
to the suitable protection of the people of the State, and is reasonable
in its requirements, although incidentally it affects interstate com

merce."

But a more serious question arises by reason of the act of Con

gress. Undoubtedly, the transportation of food products in interstate
and foreign commerce, and the enactment and enforcement of regula
tions to the end that nothing may become the subject of such com

merce which is unwholesome, unhealthy or diseased, is within the

power of Congress. (Hipolite Egg Co. v. United States, 220 U. S.

45). And when Congress does so legislate concerning any sub

ject of commerce within its grant of power, State regula
tions must yield. (Adams Express Co. v. Croninger, 226 U. S.,
491, 506; 1 Georgetown Law Journal, 169.) The Federal act of

1906 exempts from its elaborate scheme of regulation respecting cattle

slaughtered for public consumption, all animals slaughtered by the
farmer upon his farm, and provides a penalty for offering for sale or

transportation any meat or meat food products which are diseased, in
the same manner as the act construed in Reid v. Colorado, 187 U. S.,
137, 148), prohibited the transporting from one State to another of
live stock "known to be affected with any contagious, infectious or

communicable disease." The legislation in the latter case was held
not to preclude a State from providing for the holding of cattle for

ninety days at some place north of the 36th parallel of north latitude,
and the procuring from a State officer of a certificate that the cattle
were free from all contagious or infectious disease. The court said

(p. 148) :

It should never be held that Congress intends to supersede
or by its legislation suspend the exercise of the police powers of
the States, even when it may do so, unless its purpose to effect
that result is clearly manifested. This court has said�and the

principle has been often reaffirmed�that "in the application of
this principle of supremacy of an act of Congress in a case where
the State law is but the exercise of a reserved power, the repug
nance or conflict should be direct and positive, so that the two

acts could not be reconciled or consistently stand together."
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The most that can be said, in the present case, of the act of 1906,
is that by exempting the farmer from its provisions, it leaves him

precisely where he was before such enactment, except that a penalty
is placed over his head should he offer for interstate transportation
diseased, unsound, unhealthful or unwholesome meats or meat

products. It in no wise manifests any intention upon the part of Con

gress so to deal with the subject as to preclude a State, in the exercise
of its reserved power, from enacting any reasonable legislation looking
toward the public health and welfare, and, as was said in Savage v.

Jones (225 U. C, 504, 533),
"the intent to supersede the exercise by the State of its police
power as to matters not covered by the Federal legislation is not

to be inferred from the mere fact that Congress has seen fit to

circumscribe its regulation and to occupy a limited field. In other

words, such intent is not to be implied unless the act of Congress
fairly interpreted is in actual conflict with the law of the State."

The Federal statute, so far as it relates to the farmer, merely
provides a penalty for the transporting of diseased meat; the State

enactment goes a step further and seeks to determine, by providing
for inspection at the time of slaughter, just what cattle so slaughtered
on the farm is or is not unfit for food. Having this scope and no

other, it is but a regulation under the reserved police power upon a

subject which, though within the power delegated to Congress, has
not been covered by its legislation.

H. D. J.

The Right To A Public Trial.

Regan v. United States, 202 Fed., 488 (C. C. A.)

In this case the principal error relied upon was that the trial court
did not give the defendant a public trial. At the beginning of the trial
the Court ordered that the spectators should leave the courtroom;
whereupon the bailiffs cleared the courtroom of spectators. The judge
announced that he made the order without request from either side,
stating as his reasons that he believed many were present out of morbid
curiosity and that the jurors could listen to the testimony better if not
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bothered by the people in the courtroom ; he further stated that he was

not feeling well himself and could listen to the testimony of the wit
nesses and the objections of counsel better if not bothered with noise
in the courtroom. Counsel objected to this order on the ground that
defendant was entitled to a public trial. The Circuit Court of Appeals
upheld the lower court, being of the opinion that the exclusion of the

spectators did not deprive the defendant of a public trial as guaranteed
by the Sixth amendment to the Constitution, and that that trial was

still in a sense a public trial inasmuch as no members of the bar were
excluded and the court officers and witnesses for both sides were

present. The Court, speaking of the right to a public trial, said :

The mere denial of the literal right should not be held ground
for reversing a judgment, unless it can be perceived that the
defendant has been deprived of some benefit or advantage thereby.

It was not shown that the defendant was in any way prejudiced
by the Court's order excluding the general public from the courtroom.

The question involved in this case has been presented only a few
times to our higher courts and there is a difference of opinion as to

what constitutes the public trial contemplated by the Constitution. In

Michigan (People v. Murray, 89 Mich., 276, 50 N. W., 995) it has been
held reversible error for the trial court in a murder case to order the
officers to exclude from the courtroom all except "respectable citizens,"
the trial under such circumstances not being "public." The fact that
entrance to the courtroom was possible through the clerk's office, or
other private ways, was no answer to the refusal of admission at the

public entrance. Such error was there held properly reviewable on

certiorari, but the accused would not be discharged as having been
once in jeopardy. A later Michigan case (People v. Yeager, 113
Mich. 228, 71 N. W. 491) goes still further: A statute pro

viding that when evidence of peculiarly immoral acts will probably
be given on the trial, the judge may in his discretion require all persons
except those necesarily in attendance to retire from the court during
trial, was held unconstitutional as depriving the defendant of his right
to a public trial. There it was said that the Constitution does not stop
to inquire of what the person has been accused, or the crime he has per

petrated ; it accords to all a fair, impartial, and public trial. No court

has gone further than Michigan toward giving the words "public trial"
in the Constitution their broadest meaning. On the other hand in Geor

gia it is held that the trial judge may properly exclude persons from the
courtroom during a trial, without depriving the defendant of the right
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to a public trial guranteed him by the Constitution, for the following
reasons: (i) Where there is no room in the courthouse; (2) when

they are witnesses; (3) when they are disorderly; (4) when, because
of age or sex, decency and morality demand it; and, (5) when the

proper administration of justice makes exclusion necessary . (Tilton v.

State, 5 Ga. App. 59, 62 S. E. 651, and Myers v. State, 97 Ga. 77,
25 S. E. 252).

The rule in Ohio is the same as that of Georgia, and it is held
that the failure without sufficient reason to permit the general public
to witness the trial is reversible error, even though no actual prejudice
is shown. (State v. Hensley, 75 Ohio St. 255, 79 N. E. 462). And
so in California (People v. Hartman, 103 Cal. 242, 37 Pac. 153)
it is held that officers of the court, witnesses, parties to

the trial; counsel, and jurors are not the public, and an

order excluding other persons is prejudicial error on its
face; but it was held in People v. Kerrigan (73 Cal. 222, 14 Pac.

849) that the defendant was not deprived of a public trial where the
order of exclusion was made on account of defendant's own boisterous

talking and cursing, the courtroom doors remaining open and friends
of the defendant and reporters being permitted to come and go at will.

Other cases to the same general effect are Kugadt v. State (38
Tex. Cr. R. 681, 44 S. W. 989) where the courtroom was small and
persons were excluded to make room for two venires that were present,
and such exclusion was held proper ; State v. Callahan ( 100 Minn. 63,
110 N. W. 342) holding that a criminal trial of a lascivious or immoral
character when the spectators become so obtrusive as to embarrass a

witness during the examination and thus impede the administration of
justice, the court may temporarily clear the courtroom of all persons
except officers of the court, counsel, witnesses, and parties litigant;
Lide v. State (133 Ala. 63, 31, Southern 953) where it is held that
the courtroom was properly cleared when the spectators applauded
statements made by the prosecuting attorney, their actions being thus
liable to have a prejudicial effect on the jury; and State v. Nyhus (19
N. D., 326, 124 N. W. 71 ) holding that an order excluding all persons
from the courtroom except jurors, witnesses, officers of the court, at
torneys, litigants, and any persons whom the parties may request to
remain, did not deprive defendant of a public trial.

In Benedict v. People (34 Colo. 126, 46 Pac. 637), the court said:

In a criminal case the trial must be public, not secret; but
a public trial does not necessarily contemplate that every person
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whose morbid curiosity for indecent details draws him thither
shall have that curiosity gratified by being permitted to be present
in the courtroom to listen to the recital of disgusting facts.

(See also in this connection Cooley Const. Lim., 441 ; People v. Swaf-
ford, 65 Cal. 233, 3 Pac. 809; Grimmett v. State, 22 Tex. App. 36, 2
S. W. 631; State v. Brooks, 92 Mo. 542, 5 S. W. 257, 330). In the

principal case the court reasoned that if the defendant in a criminal
trial has the constitutional right to the presence of spectators in the
courtroom at all times during the trial, and the deprivation of that

right shall be deemed prejudicial to him, he ought not to be deprived
of it under any circumstances, no matter what may be the conduct of
the spectators, since he is not responsible for their conduct. The Court,
however, thought the better doctrine to be that it was not reversible
error to exclude the spectators where there is no prejudice shown, or
where the defendant is not deprived of the presence, aid, or counsel
of any person whose presence might have been of advantage to him.
Such a doctrine, they said, would seem to place a reasonable construc

tion upon the constitutional provision for a public trial and fully carry
out the object thereby intended to be subserved.

B. A. M.



256 GEORGETOWN LAW JOURNAL

CHRONICLE

On April 4th our debating team met Cornell for the first time.

The judges were Hon. John Burke, Treasurer of the United States;
Hon. James M. Graham, of Illinois; and Hon. F. H. Newell, Director
of the Reclamation Service; and their verdict for Georgetown was

unanimous.

On April 12th W. H. S. Callahan read a paper before the Carroll
Club on "The Negro Under the Thirteenth Amendment," and at the

meeting following, W. Albert McGinn discussed "English Tradition in
Its Influence on Constitutional Government" ; John McNeill, "Progress
of English Constitutional Government" ; the Chancellor, "The Panama
Canal Question" ; Thomas R. Robinson, "The Oratory of the Ancients" ;
the Chancellor, "The Employer's Liability Act of Massachusetts"; the
Chancellor, "Some Celebrated Trials" ; and Daniel A. Galotta, "Phases
of the Civil Law in Its Effect Upon Our Own Law." The final meet

ing on May 16th was devoted to a "Reading of the Twelve Tables,"
by twelve of the membes.

John Van Ness Ingram and Harold B. Chase have been elected
to membership in the White Law Club. The recent sessions of the
Club have been given over to discussion of current questions.

The fourth prize debate was on the Canal Tolls legislation. Aloys
Sulzer, '14, of Indiana, and Alfred J. Bonomp, '14, of Louisiana, ap

peared, for the Juniors, and F. C. Douglas, '13, of Florida, and Wm.
F. Cannon, '13, of Massachusetts, for the Senior Society. The de
cision went to Alfred J. Bonomo and the Junior Society.

The final debate is announced for May 21st, on the desirability of
a Literary Test for immigrants. The speakers�winners of the

quarterly debates�are Alfred J. Bonomo, '14, and John Connolly, '15,
affirmative; and Asa B. Mustain, '14, and Ashton H. Williams, '15, on
the negative. All are from the Junior Society.

During the last month and a half the Junior Morris Club has had
papers on "Indictments," by Edward J. Walsh; "The Incontestible
Clause," John L. Peters; "National Banks," Joseph J. McConville;
"A Practical View of the Tariff," Steven D. Riffel; and "Res Ipsa
Loquitur as Applied to Railway Accidents," by James C. Mulvaney.



 


