
Georgetown Law Journal
Vol II WASHINGTON, D. C, DECEMBER. 1913 No. I

MEXICO'S RESPONSIBILITY INTERNATIONALLY

Strong appeals have been made in the public press for interven
tion in Mexico, and these appeals have been based largely upon the
tremendous losses to which, as we are informed, American citizens
and corporations have been subjected, because of the warfare of the

past two years. That these losses have been great and that American
citizens have suffered as well in their persons to a larger extent, is

unfortunately true, but the mere fact of damage or loss of life in a

country does not necessarily call into being a claim against that
country which may be supported internationally, the sufferers being
nationals of a foreign state. The loss justifying diplomatic representa
tion even, not to say intervention, the gravity of which lattter is not

always appreciated, must be such as constitutes a ground of action
internationally, that is, such as could be taken cognizance of with pro
priety by an international Claims Commission ; for it is true that while
the term damnum absque injuria pertains to civil law, it remains

equally true that precisely the same thing exists within the realm of
international law. Many sufferings may be inflicted, particularly
through the necessary operations of government for which no legal
responsibility exists internationally. This is true as we shall try to

make apparent, with regard to the vast bulk of the losses and injuries
inflicted in the recent and still existing disturbances in Mexico.

Let us consider first a great mass of claims which might have to

be rejected. After much disputation among internationalists and
before international claims tribunals, ' it has been determined with a

fair degree of conclusiveness that such claims as arise out of the acts

of unsuccessful revolutionists have no standing internationally, save

in very exceptional circumstances. The question received particular
attention before the Commissions formed to settle claims growing out

of our own Civil War. One of the earliest decisions touching the mat

ter covered was in the case of Prats v. the United States, before the
American and Mexican Mixed Claims Commission of 1868. the demand

having been for the destruction of a brig by the Confederate forces.
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Mr. Wadsworth, the American Commissioner, speaking for the Com

mission, said :

"Nonresponsibility on the part of the United States for in

juries by the Confederate enemy within the territories of that gov
ernment to aliens, did not result from the recognition of the

belligerency of the rebel enemy by the stranger's sovereign. It

resulted from the fact of belligerency itself and whether recognized
or not by other governments. * * * The naked question,
therefore, remains: Is the United States responsible for injuries
committed during the late Civil War within the arena of the

struggle by the armed forces of the so-called Confederate States to
the property of aliens, transient or dwelling? We have no diffi

culty in answering that question in the negative.
***** *

The principle of nonresponsibility for acts of rebel enemies
in time of Civil War, rests upon the ground that the latter have
withdrawn themselves by force of arms from the control and

jurisdiction of the sovereign, putting it out of his power, so long
as they make their resistence effectual, to extend his protection
within the hostile territory to either strangers or his Own subjects,
between whom, in this respect, no inequality of rights can justly
be asserted," (Moores"s Digest, Vol. 3, pp. 2886-2892).

Another rather noted case in the same line was brought before
the British-American Claims Commision of 1871, and was for the
destruction of cotton belonging to a British subject by the Confederate
forces during the American Civil War. The Commission unanimously
determined :

That the United States cannot be held liable for injuries
caused by the acts of rebels over whom they could exercise no

control and which acts they had no power to prevent, (Moore,
vol. 3, page 2983).

These cases are but indicative of a large number of others in
the same Commission as well as in the Spanish-American Commission
of 1871.

In the Sambiaggio case {Venezuelan Arbitrations of 1903, p. 666),
the umpire was compelled to give 3 very thorough review of the whole
subject and reached the following conclusions:
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We find ourselves, therefore, obliged to conclude, from the

standpoint of principle, that, save under the exceptional circum
stances indicated, the Government should not be held responsible
for the acts of revolutionists, because�

1. Revolutionists are not the agents of government, and a

natural responsibility does not exist.

2. Their acts are committed to destroy the government, and
no one should be held responsible for the acts of an enemy

attempting his life.

3. The Revolutionists were beyond governmental control,
and the Government can not be responsible for injuries com

mitted by these who have escaped its restraint.

The umpire of the British-Venezuelan Claims Commission like
wise thoroughly investigated the subject and, in the case of the Aroi
Mines, (Venezuelan Arbitrations of 1903, p. 344), after considering
the particular relations of the parties to the protocol appointing him,
concluded that Venezuela had assumed no special responsibility for the
acts of unsuccessful revolutionists, but had only undertaken to be

responsible for such injuries or damages as were "well founded in law
and fact." The same gentleman, as umpire in the Netherlands-Vene
zuelan Commission, in the Henriquez case, held that Venezuela was

only responsible to aliens for damages received from insurgents whom
the government could control, and the fact that the government was
negligent in a given case must be proven.

In the case of Edgerton, before the British-Chilian Commission

(Reclamaciones Presentadas al Tribunal Anglo-Chileno, Vol. I, p.

126), it was held that:

When a government is temporarily incapacitated to control
the acts of private individuals or of the people who have with
drawn themselves from its authority, through an insurrection, civil
war, or local disturbances, it is not responsible for damages suf
fered by strangers.

The Spanish-American Treaty Claims Commission was not in the
strictest sense of the word an international tribunal, composed as it
was entirely of Americans, but nevertheless it passed upon the claims
of Americans, because of occurrences in Cuba, exactly as if it were a

Spanish-American Claims Commission, and in its conclusions was
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controlled by accepted principles of international law. After giving
this subject thorough consideration, its majority, the minority not

dissenting from the statement in principle, determined as follows :

2. Although the late insurrection in Cuba asumed great
magnitude and lasted for more than three years, yet belligerent
rights were never granted to the insurgents by Spain or the United

States so as to create a state of war in the international sense,

which exempted the parent government from liability to foreigners
for the acts of the insurgents.

3. But where an armed insurrection has gone beyond the
control of the parent government the general rule is that such

government is not responsible for damages done to foreigners by
the insurgents.

4. This Commission will take judicial notice that the insur
rection in Cuba, which resulted in intervention by the United

States, passed from the first beyond the control of Spain, and so

continued until such intervention and war took place.
If, however, it be alleged and proved in any particular case

before the Commission that the Spanish authorities, by the exer

cise of due diligence, might have prevented the damages done,
Spain will be held liable in that case.

In a case decided in Washington by the Salvador-American Com
mission of 1902 (Gelbtfunk v. Salvador, Foreign Relations of 1902, p.
876), all the arbitrators united in holding Salvador to non-liability for
the acts of unsuccessful revolutionists.

It is true that some commissions have undertaken to give a dif
ferent view of the matter. We might mention the umpire of the
Mexican-Venezuelan Commission (Venezuelan Arbitrations of 1903,
p. 923) who after admitting

As an established truth, that after a much-debated discussion
concerning the responsibility of states for damages which revolu
tionists cause to the persons and properties of foreigners residing
in their territory, a negative solution has predominated and been
accepted among the rules and principles to which the umpire has
heretofore alluded, that no right to demand indemnity for such
damages exists ; there have been pointed out various�we may say
numerous�exceptions which it is not necessary to state for the
purposes of this decision,
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held that as the Commissioners were acting as a tribunal required to

decide all claims upon a basis of absolute equity, the case before him

should be returned to them for further consideration, with instructions
to decide it irrespective of the rule as to the liability ordinarily pre

vailing. Inferentially we may consider this position as answered by
the umpire in the Sambiaggio case (Vcnezulan Arbitrations of 1903,
p. 666), when he said that

It is as inequitable to charge a government for wrongs it
never committed as it would be to deny rights to a claimant for a

technical reason.

It will be borne in mind that Madero was successful in his revolu
tion and the question may arise as to whether for acts committed by
his troops during the course of their operations, Mexico should be
held responsible. This presents quite different considerations, and it
has been stated (Ralston's International Arbitral Law and Procedure,
p. 232)

That the nation is responsible for the acts and contracts of
revolutionists who succeed in overturning the prior government,
and establish themselves in power, has been fully recognized by
Commissions; the theory invoked being that, the revolutionists

having succeeded, their acts from the beginning are rightfully to

be considered as those of a titular government, and the final

triumph of their authority should properly be given a retroactive
effect, confirming and ratifying antecedent steps.

Thus in the Hill case, before the Peruvian Claims Commission
(Moore, p. 1656), the claimant was allowed an award for personal
ill treatment at the hands of the revolutionary party which subse

quently became a government.
In the case of Bolivar Railway Company (Venezuelan Arbitra

tions of 1903. p. 388), the umpire said:

The nation is responsible for the obligations of a successful
revolution from its beginning, because, in theory, it represented
ab initio a changing national will, crystallizing in the finally suc

cessful result. * * * Success demonstrates that from the

beginning it was registering the national will.
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In the Dix case (Venezuelan Arbitrations of 1903, p. 7) it was

said:

The revolution of 1899, led by General Cipriano Castro,

proved successful and its acts, under a well-established rule of

international law, are to be regarded as the acts of a de facto

government. Its administrative and military officers were en

gaged in carrying out the policy of that government under the

control of its executive. The same liability attaches for encroach

ments upon the rights of neutrals in the case of a successful revo

lutionary government as in the case of any other de facto gov
ernment.

We may, therefore, of course, conclude that if the Carranza

Government should finally become successful, there will exist a respon

sibility on the part of Mexico for the acts with which it is properly
chargeable from the inception of its career until its final establishment
in the City of Mexico, precisely as if during all that period it had been

a regularly constituted and recognized government. But on the other

hand if it shall fail, no responsibility whatsoever will exist against
Mexico for any of its proceedings, as it will have been demonstrated
that it has never spoken the will or acted as the representative of the

people of Mexico.
But it is not every act of a constituted government for which

responsibility may exist. We may consider in this connection briefly
such as take place during the period of war. It is well settled that
for such damages as are necessarily incident to the operations of war,
no liability exists. (Ralston's International Law and Procedure, p.
275.) The ethical basis of this rule may well be questioned at least
from the standpoint of those who believe that a nation in its organized
capacity ought to have no more right to commit acts of violence (even
by haphazard), to the prejudice at any rate of a foreigner, than has an

individual. As lawyers, however, we are bound to accept the rule as it
is laid down, and to recognize that legally the alien residing in a state

exposed to war is compelled to accept together with the citizens of
that state, for himself and for his property, the dangers incident to
surrounding conditions, and, no more than they, possesses a right to
compensation therefor.

Umpire Thornton of the Mexican-America Commission of 1868,
in deciding in the Blumenkron case (Moore, p. 3669), said very justly
from an international point of view that
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During the actual carrying on of hostilities, the umpire does
not consider that the property of a foreigner residing in the

besieged city, more particularly when that is real propery, can be

looked upon as more sacred than those of natives. * * *

Those who prefer to take up their residence in a foreign country
must accept the disadvantages of that country with its advantages
whatever they may be.

In the case of Castel, before the Venezuelan-American Claims
Commission of 1899 (Moore, p. 3710), it was said:

Neutral property in a belligerent's territory shares the fate of
war the same as that of subjects or citizens. If injured or de

stroyed in battle or siege, in the absence of circumstances evinc
ing wantonness or culpable neglect on the part of the government
within whose jurisdiction it is, the public law furnishes no redress

against such government. The case is not altered if the owner

happens to be an officer of a neutral power.

In the Upton case, before the American-Venezuelan Commission
(Venezuelan Arbitrations of 1903, p. 172), it was said:

It is evident from the claimant's own statement that the losses
set forth in his memorial arose from the disturbed condition of
the country, due to the civil war then existing in Venezuela, and
not from any acts of the Venezuelan government or its agents,
specially directed agaist the claimant or his property. * * *

Neither claimant nor his property can be exempted from the evils
incident to a state of war to which all other persons and property
within the same territory were exposed.

The language of many other commissions has been to the same

effect, and for the purposes of this article we are not justified in

further citations.
So the incidents of war do not entitle one to relief. Immense loss

may be occasioned to business through its interruption because of

inability to procure employees, the destruction of a market, etc., and
the sufferer is entitled to no compensation. This consideration will

prevent the recovery internationally of large amounts of money which

might otherwise be claimed on behalf of American mine owners and



8 GEORGETOWN LAW JOURNAL

others similarly situated. Thus in the Heny case (Venezuelan Arbi

trations of 1903, p. 14), losses incurred consequent upon the interrup

tion of the ordinary course of business during a state of war, including
loss of time, were declared not such as would justify a claim for

equitable compensation.
In the Martini case, before the Italian-Venezuelan Commission

(Venezuelan Aribtrations of 1903, p. 819), the umpire declined to

allow damages for "lack of specific enjoyment of the thing rented,"
due to injury from trespassing resultant upon a state of war. The

claim of Grant, before the British-American Claims Commission

(Hale's Report, p. 162), who sought to recover for the shelling of the

City of Petersburg by the United States forces in 1864-5, "which was

so violent at times during the period of ten months that no business

could be regularly and successfully conducted within the city limits,"
was disallowed.

Some qualifications are to be placed upon this broad statement of

principle, for if the claimant's property be taken expressly for military
purposes, recovery may be had. Thus in the Elliott case (Moore, p.
3720), where property was taken for military purposes, Dr. Lieber

declared

That in all such cases it is expected that the government will

repay for the injuries done as much as may be in its power, so

that claimant appears to be fairly entitled to compensation.

As in the case of Putegnat (Moore, p. 3718), the warehouse of

the claimant was turned by the general in command into a fortification
from whence to resist and annoy the enemy, the removal of goods to

a place of safety being forbidden, an award was granted.
So in the Hase case (Moore, p. 3722), an award was granted to

the claimant "for the damage done to his garden in the country by
transforming it into a fortification." which measure "was taken by the
orders of the Mexican government; but though the construction of
such works may be a matter of necessity, a private individual who may
suffer from it, ought to be compensated for the damage done him."

There have been a number of cases of this general description
presented to various commissions and decided upon the idea that the

specific property was taken for the benefit of government or in many
instances exposed to special dangers to which the whole mass of prop
erty was not subjected, and that such taking constituted a taking for
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public use, which event in time of peace would have entitled the owner

to compensation.
Other qualifications remain to be referred to. Even though the

injury or taking be by government troops, it may not follow that

liability exists internationally. For instance, no commission has held

the government responsible for the outrages committed during the

excitement of an assault upon a town, at least except they be com

mitted by soldiers acting under the specific directions of officers. Thus
in the Weill case (Moore, p. 3672), where it appeared that the officers

had lost control over the men and that the sacking of the town was

general, natives suffering equally with foreigners, and it not being
shown that the former were ever compensated for such losses, an

award was refused. Like losses are treated as part of the hazards of

war, and as not inflicted for the benefit of the government.
A practically invariable rule, so far as the taking of property or

the commission of other objectionable acts is concerned, is that the

relationship between the government and its employees to insure

responsibility must be that of principal and agent. This is assumed to

exist as between the authorities of the state and military officers, but
not assumed to exist as to common soldiers. It results, therefore, that
robberies and outrages committed by private soldiers not under com

mand or direction of officers, and purely to secure some private end,
may not be chargeable against the government any more than the
same acts committed by private individuals would be so chargeable.

Special defenses may exist against particular claims. For in

stance, the American who has taken an active part in the internal dis
turbances of Mexico, and incident thereto has suffered in his personal
estate, will not receive the support of his government before an inter
national tribunal, and will not there be considered as entitled to com

pensation. The American who enters the ranks of rebels to the
Mexican authority and suffers therefrom will continue to suffer. The

foreigner who has but partly completed the requisites for naturaliza
tion in this country cannot posture before a tribunal as a full-fledged
American citizen. The American who has entered in Mexican em

ployment of a character reserved to Mexican citizens cannot hope for

recompense if he be a sufferer in the existing troubles.
It is at least doubtful whether American stockholders of a cor

poration established under Mexican laws will succeed in any demand,
however much the corporation in which they have invested may have
been the loser.
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In view of all the foregoing considerations, it must become mani
fest at least that the number of Americans in Mexico who interna

tionally may be entitled to receive compensation must be to a large
degree limited. Large or small, however, the United States upon the
re-establishment of a permanent government in Mexico will be entitled
to demand the creation of a mixed tribunal to bring about an adjust
ment, but this country will not be justified in going to arms and inflict
ing distress upon tens of thousands and enormous taxation upon our

own millions for losses almost all of which may be properly com

pensated by pecuniary awards.
Jackson H. Ralston.

Washington, D. C.
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STATE CITIZENSHIP

A subject which has received little attention from law writers is

that of state citizenship. Yet constituting, as it does, the principal
qualification for holding office and for the exercise of the elective fran

chise, it is a matter of great importance.
At first impression it would appear to be a comparatively easy

matter to ascertain what constitutes citizenship in a particular State.
As a matter of fact, however, State Citizenship is not well defined.
Not a single State constitution contains a complete definition, and only
incomplete definitions are found in State statutes.

The Constitution of Vermont of 1793 provides that,

"Every person of good character who comes to settle in this
State, having first taken an oath or affirmation of allegiance to the
same, may purchase.or by other just means, acquire, hold, or

transfer land or other real estate; and after one year's residence
shall be deemed a free citizen thereof and entitled to all rights ol
a natural born subject of this State except that he shall not be

capable of being elected governor, lieutenant-governor, treasurer,
councilor, or representative in assembly, until after two years'
residence."

This clearly sets forth the method by which persons, including
aliens, coming into the State, could acquire citizenship therein. But
Article 1 of the Amendments to the Constitution (of 1828) contains a

declaration limiting, as to the future, State Citizenship to natural born
citizens of some one of the States or naturalized citizens of the United
States. The provision is,

"No person who is not a freeman of this State shall be en

titled to exercise the privileges of a free-man unless he be a

natural born citizen of this or some one of the United States, or
until he shall have been naturalized agreeably to the acts of Con

gress."
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The Constitution of the United States (Article XIV of the Amend

ments) contains a definition of State Citizenship. It reads:

"All persons born or naturalized in the United States and

subject to the jurisdiction thereof, are citizens of the United

States and of the State wherein they reside."

The Supreme Court of the United States, in its opinion in the

Slaughter-House Cases, (16 Wall. 36) declared that one of the objects
of this amendment was "to give definitions of citizenship of the United
Stattes and citizenship of the States, and that it recognized the dis

tinction between citizenship of a State and citizenship of the United
States by those definitions." But while the Federal Constitution asserts

that persons born in the United States are citizens of the State wherein

they reside, it does not undertake to declare what residence in a State
is necessary to make a citizen of the United States a citizen of the
State. It is to be observed that while birth in the United States is
sufficient to make the party a citizen of the United States, he must

reside in a State to make him a citizen of it. Or, as Mr. Justice
Bradley said (in the Slaughter-House Cases) "State Citizenship de

pends upon citizenship of the United States and the citizen's place of
residence." It is left to the State to determine what residence therein
shall make a citizen of the United States a citizen of the State. It is
also the province of the State to determine what residence therein shall
entitle an alien to the rights of citizenship in the State.

As the States, with a single exception, have not undertaken to
declare by constitution or statute what residence in a State is requisite
to State Citizenship, the question must be determined by an examina
tion of the constitution and statutes of the State, wherein the term
"citizen" is used. In this connection, the decisions of the highest State
tribunal construing the constitution and laws are controlling.

In the absence of a constitutional, statutory, or judicial definition
of State Citizenship, there are certain tests of State Citizenship that
may be applied. Chief among these is the right to vote, which is the
most important attribute of State Citizenship. Mr. Justice Curtis, in
his dissenting opinion in the case of Scott vs. Sandford ( 19 How. 581 )
referring to this matter, said:

"Although I do not think the enjoyment of the elective fran
chise essential to citizenship, there can be no doubt it is one of the
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chiefest attributes of citizenship under the American Constitutions ;

and the just and constitutional possession of this right is decisive

evidence of citizenship."

In Winn vs. Gilmer (27 Fed. 819), where the evidence showed

that the plaintiff had declared his intention to vote for Mr. Cleveland

for President, and had further declared that he expected to remain

upon and run the ranch upon which he was living, the court said

"The declaration certainly justified the defendant in concluding that

the plaintiff had become a citizen of the State. Had it been shown that

the plaintiff exercised the privilege of voting, it would have been con

clusive evidence of his having adopted this State as his domicil and he

would not be heard to dispute it. as the law regards the act as conclu

sive evidence of intention."

Applying this test, it is found that in forty-three States the

elective franchise is given to citizens of the United States who have

resided in the particular State for periods varying from three months

to two years. In twelve States the franchise is given also to aliens

who have declared their intention to become citizens of the United

States and have resided in the State from periods ranging from six

months to two and a half years. In two States the right to vote is

conferred upon "male citizens of the State." In two others it is given
to "male citizens." In one State the franchise is given to "male in

habitants of the State who have the proper qualifications," and in

another to "male citizens of the State and of the United States."

While the possession of the right to vote is strong evidence of

citizenship, it is not conclusive, as citizenship and the right to vote

are neither identical nor inseparable. In Lanz vs. Randall (4 Dill.

425). the court said:

"There is no necessary or uniform relation between citizenship
and the right to vote. In point of fact by the constitution of

Minnesota and probably of every other State, only about one in

five of its citizens is permitted to vote."

In the case of In Re Wehlitz (16 Wis. 704), the Supreme Court
of Wisconsin, referring to the fact that a State may confer the right
to vote without necessarily making those on whom it is conferred
citizens of the State, said:

"This may possibly be true, but the power of the State being



14 GEORGETOWN LAW JOURNAL

conceded to confer the right of citizenship within itself upon
whomsoever it pleases, the question whether it has done so or

not is a mere question of intention, to be determined by a proper
construction of its own constitution and laws, and one also which
the Supreme Tribual of each State is to determine for itself. This

being so, although it may be possible for the State to confer the

right of voting on certain persons without making them citizens,
yet I should think it would require very strong evidence of a con

trary intention to overcome the inference of an intention to create
a citizenship when the right of suffrage is conferred."

Another test of State Citizenship is the right to hold office.

In the absence of any express constitutional or statutory limitation,
under our system the right to hold office, which is generally co-exten
sive with the right of suffrage, is an implied attribute of citizenship.
Those only who are competent to select the officer are deemed compe
tent to hold the office.

The Constitution of West Virginia provides that,

"No persons except citizens entitled to vote, shall be elected
to or appointed to any State, county, or municipal office."

A still further test of State Citizenship is that of residence,
(domicil). The question has most frequently arisen in the courts in
determining whether the parties are citizens of different States within
the meaning of the Federal Constitution and statutes relating to the
jurisdiction of the United States courts. It has been uniformly held
that "a citizen of a State" within the meaning of the Constitution of
the United States, is "a citizen of the United States residing in the
State." Thus in Read vs. Bertrand (4 Wash. C. C. 514), the court said:

"Judicial citizenship is that species of citizenship intended by
the Constitution and laws of Congress in reference to the juris
diction of the courts of the United States and is nothing more than
residence or domicil in a particular State, a person claiming to be a

citizen of such State being at the same time a citizen of the United
States."
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In Case vs. Clark (5 Fed. Cas. 254), Justice Story said:

"To constitute a person a citizen of a State so as to sue in the

courts of the United States, he must have a domicil in such State."'

In Hammerstein vs. Lyne (200 Fed. 170) it was declared that State
Citizenship is the pratical equivalent of domicil. In this case the

defendant lived in London. She had abandoned her former home in

Missouri for an indefinite and uncertain period, with no present inten
tion of returning. She declared London to be her home and that it was
her intention to remain there indefinitely. She was on a temporary
visit to the United States and it was her purpose to return to England.
Under the circumstances it was held that she was not a citizen of
Missouri within the meaning of the Judiciary Act conferring jurisdic
tion upon the Federal courts of controversies between citizens of differ
ent States.

The court, in its decision, pointed out the distinction between State
and national citizenship, defining the latter as the relation of allegi
ance and protection between individuals and their country, and said :

"A citizen of the United States owes his primary and highest
allegiance to the general government and not to his particular
State. On the other hand, State Citizenship is the equivalent of
domicil."

Continuing, the court said that generally speaking, and especially
with reference to the Judiciary Act, State Citizenship must involve
national citizenship It added :

"Although a State may by its constitution and laws confer
certain privileges of citizenship on foreign subjects, it cannot make
them citizens within the meaning of this act. Minnesota vs. Reum

(56 Fed. 576). Nevertheless, such State Citizenship or domicil
is not at all essential to national citizenship."

It results therefore that there are or may be at least two classes of
State Citizens : ( 1 ) Citizens of the United States domiciled in a State ;

(2) Aliens who have declared their intention to become citizens of the
United States and who have resided in a State for a sufficient length of
time to entitle them to the rights and privileges of State Citizenship.

Frederick Van Dyne.

Washington, D. C.
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ROMAN AEQUITAS AND ENGLISH EQUITY

Sir Henry Maine claims that equity is a necessary stage in the

development of law. According to him, law has its origin in custom,

usually finds a fixed expression in an early code, is expanded by the

use of fictions, is developed by equity, and in fairly modern times is

perfected by direct legislation. As to whether or not this is the true

history of the evolution of law, we are not concerned here, neither do

we propose to discuss whether or not equity in some form or other is

always found in a growing legal system. True it is that rules of law
are rigid, true it is that certainty and uniformity gained by means of
this rigidity, are gained at the expense of abstract justice in certain
cases ; true it is also that the best systems of law will endeavor to

remedy this injustice; and this is precisely the function that equity
performs. But whether or not we actually do, or theoretically must,
find equity in every legal system ; we do, as a matter of fact, find it in
two of the greatest systems of law the world has produced, the English
and the Roman ; and a comparison of the two is to be attempted here.
We are tempted to say that such a comparison is not without
interest and profit to the law student, but not being willing to rest such
a proposition upon so weak a foundation as the present article, we

refrain.
The origin of the two systems is only roughly the same. In Ed

ward Fs day, at the end of the thirteenth century, three great courts
had already come into existence, the King's Bench, the Common Bench.
or Court of Common Pleas, and the Exchequer. The laws which
these courts administer are partly traditional and partly statutory.
Already this law is called the common law. But th� word is not as

yet contrasted with equity, for there is as yet no body of rules which
bears this name. The phrase was borrowed from the canonists
who used jus commune to denote the general law of the Catholic
Church. Common law is contrasted with local customs, with statute
law, or with royal perogative.

The beginnings of the Chancellor's judicial power, as is well
known, are found in the fourteenth century, when the King began
referring to him petitions addressed to His Majesty in cases of individ
ual hardship. Even then the chancellors did not consider that they had
to administer any body of substantive rules, which differed from the
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ordinary law of the land. They were administering the law, but

they were administering it in cases which escaped from the meshes of
the ordinary courts. The complaints which come before them are in-

general complaints of indubitable legal wrongs, assaults, batteries,
imprisonments, disseizins, and so forth�wrongs of which the ordin

ary courts take cognizance, wrongs which they ought to redress. But
then owing to one thing and another such wrongs are not always
redressed by courts of law. In this period (14th cen.) one of the

commonest of all the reasons which complainants will give for coming
to the chancery is that they are poor, while their adversaries are rich

and influential�too rich, too influential to be left to the clumsy pro
cesses of the old courts and the verdicts of the juries. Naturally the
older courts did not like this usurpation of their authority nor did
Parliament like it. But then along with these, which may be termed
common law wrongs, the chancellors have taken to enforcing uses and
trusts, to requiring a man in such cases to do what in conscience and
reason he ought to do. The ecclesiastical courts had long since

punished breaches of trust by spiritual censures, penances, excom

munications and the like. The chancellor had merely substituted legal
for spiritual sanctions in these cases. And so we find that the chan
cellor does a work that the common law courts could not do, as well as
interfere in common law matters. He was warned off of the common

law field, he is told not to make himself a judge of torts and contracts,
of property in lands and goods ; but he was allowed to enforce uses,
trusts, or confidences.

The opposition between equity and common law, if such the
difference may be called, we see from this short review was the opposi
tions between a rule of reason and a formula of law. "Aequitas"
differed from the "jus civile" rather in that it was a law which applied
to all men, and not to citizens only. "Aequitas," as opposed to

"jus civile" implied a disregard of inequalities in status. Both com

mon law and equity in theory applied to all men alike. In theory "jus
civile" was for citizens only. "Aequitas" was not a higher but a lower

system, applying to those who did not enjoy the blessings of citizenship,
and consequently were not worthy to be admitted to the courts of
the "jus civile."

"Aequitas" was brought about by necessity. Like every legal
growth which is substantial and worth while, and not mere fungus, it
was not a product of mere theorizing, but a system built up upon
actual conditions to meet a real and pressing necessity. When Rome
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found herself becoming mistress of the world, she was faced with

the problem of an enormous alien population flocking into her gates.
This population was foreign in blood, in language, and in training.
Never has any other country faced a similar problem, partly because

there has been no similar proportionate sudden influx of foreigners
into any other country, ancjent or modern ; and partly because absorp
tion is easier now since nationality depends on an allegiance to a

common sovereign or to common government, and not upon blood, and
blood only, as it did in ancient times. The United States has had

a problem more nearly approximating the Roman than has any other

country, and her success in absorbing and anglicizing an ever increas

ing foreign population may safely be said, and it is suggested that history
will substantiate this view, to be the greatest achievement of the Anglo-
Saxon race. Less than thirty per cent English in blood, more than

ninety per cent English in language, in law, in institutions, in thought,
and in feelings, this is the American achievement. But to return to

the Roman problem, the Romans resented a claim to an equality of

privilege on the part of these foreigners, as this would be a usurpation
of their birthright. On the other hand they could not be left without

law, for in this case they might take to redressing their own wrongs
by armed strife, and an ancient community, which ran the risk of being
overthrown by a very slight disturbance of equilibruin, could afford to

run no such risk. Since it was therefore necessary to assume some

jurisdiction over her foreign population, some principles must be dis

covered, upon which the question to be adjudicated upon could be set

tled. Sir Henry Maine says that the expedient to which the praetors
resorted was that of selecteing the rules of law common to Rome and
to the different communities in which the immigrants were born. It
seems, however, to be unlikely that the praetor peregrinus consciously
went through the process which Maine suggests. To suppose so would
be attributing modern scientific ideas to what, after all, was rather a

primitive state of society. The "jus gentium," which the praetor ad
ministered was probably little more at first than the custom of the
particular foreigners whom he had before him. As time went on, no

doubt, the praetor would get before him a very large body of customs
in this way, and it is extremely likely that where a conflict occurred
that he would prefer that custom which was most common and there
fore, possibly, most reasonable.

It was not, however, until the influence of Stoicism began to be
felt in Rome that the simple;- institutions of the "jus gentium" began
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to be popular. It is notorious that the sum of the tenets of the Stoic
philosophy was this proposition�live according to nature. To live
according to nature was to rise above the disorderly habits and gross
indulgences of the vulgar to higher laws of action, which nothing but
self-denial and self-command would enable the aspirant to observe.
The ideas of simplicity and generalization were always closely associ
ated with the conception of nature. Simplicity, symmetry, and intelli-
gilibility came therefore to be regarded as the characteristics of a good
legal system. The effect that this Greek philosophy had on Roman
law may readily be seen. The ideal of the law of nature was held
before their eyes by lawyers as the ultimate goal toward which their
concrete legal system should aspire. The Roman law of nature was

nothing more than the Roman "jus gentium" seen in the light of a

particular theory, the theory of the Stoic philosophy. Levelling, re

ducing to symmetry, and orderliness, to elegance, this was the aim
of "aequitas."

With this historical outline we are in a better position to observe
the points of similarity and dissimilarity between the two systems of

equity. Each system applied universal principles of morality, and
the assumptions upon which the claim of the equitable to superiority
over the legal rule, while not the same in the two systems, were at any
rate alike in that they were in each case false. A queer phenomenon
found in all society is a disinclination to look upon the present as a

period of moral progress. The advocates of change generally urge
a return to a past and lost state of perfection, gradual return to a state

from which the race was lapsed. This is even more striking in ancient
and pagan communities. In the ancient world there seemed to be no

general sense that the progress of society was from worse to better,
there was no confidence that the state of man would inprove in future

generations. It was only with the advent of the Christian religion that
man gained confidence in the progress of the race, in the amelioration
of social conditions with time. But even among Christians there seems

to be a settled distaste to admit the moral progress of the present and
there still exists a lingering fear of innovation. The race like the indi
vidual is a worshipper of the doubtful virtue of consistency.

The tendency of the ancients to look backward instead of forward
for the goal of moral progress, led the Roman jurists to account for
the improvement of their jurisprudence by the Greek doctrine of the
natural state of man�a natural society�anterior to the organization
of commonwealths governed by positive law. That the standard of
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Roman "Aequitas" was natural law needs only to be stated, to show

that it was false. However, natural law with them was, for all practi
cal purposes, something belonging to the present, something entwined
with existing institutions, something which could be distinguished
from them by a competent observer. The test which separated the
ordinances of nature from .the gross ingredients with which they were

mingled was a sense of simplicity and harmony; yet it was not on ac

count of their simplicity and harmony that these purer elements were

primarily respected, but on the score of their descent from the aborig
inal reign of nature.

The standard of English equity was rather that of the Christian
faith. The chancellor interfered not so much for the purpose of pro
tecting the party who suffered damage, as for the purpose of
preventing the other party from inflicting upon himself spiritual injury
by his own wrong-doing. The theory was that equity flowed from the
king's conscience. As Maine says, the improvements which had in fact
taken place in the moral standard of the community were referred to
an inherent elevation in the moral sense of the sovereign.

Probably the chancellors were in fact influenced by the law of
nature and by Roman law to a certain extent too in administering
equity, but the conditions of the time were such that they did not

acknowledge this. Their reluctance can best be explained in the words
of Sir. Frederick Pollock:

"The early chancellors did not disclose the source of their in
spiration; probably they had as good grounds of expediency for not
talking about the law of nature as the common lawyers. The law of
nature was intimately associated with the canon law, and for English
lay people in the Middle Ages canon law signified obnoxious med
dling of foreign ecclesiastics with English benefices and revenues,
besides the vexatious and inquisitorial jurisdiction of bishops' and arch
deacons courts. Certainly the chancellors intended and endeavored to
follow the dictate of natural reason, and if their version of natural
justice was somewhere artificial in its details, and bore a decided
civilian or canonical stamp, this was only to be expected. Some cen
turies later, when British judicial officers in India were instructed
to decide, in the absence of any native law applicable to both parties,
according to justice, equity, and good conscience ; the results bore even
more manifestely the stamp of the Common Law."

Of course, the reasons why the early chancellors would be likely to
apply rules of the civil law in deciding equitable cases, was that the,
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being churchmen, were familiar with the church or canonized form
of the law of Rome, and, in the absence of native English law, they
would have a natural leaning toward the only other systems (one
might even say, the only system for the early chancellors were not

lawyers, and had a very sparse knowledge of the common law) they
knew anything about. However, it is doubtful if the chancellors ever

really introduced so much Roman law into English equity as Pollock
claims. English equity, follows very closely the forms and the rules of

the common law ; and was probably very largely an indigenous institu
tion. As Maitland points out, the comparison between English equitable
estates and Roman bonitary ownerships ceases to show points of

resemblance, when perished beyond the surface. Equitable estates in

land, the most striking cretations of English equity are therefore held

by him, and it is submitted rightly so, to be a native product. And so

upon examination it will appear that most of the doctrines of equity
were a product of native growth, and not a mere pilfering from Roman
law.

It is further interesting to note that the means by which equitable
rights were made to prevail over legal rights differed in the two systems.
In England the independence of the equitable jurisdiction was secured

by the injunction of the court of chancery. This instrument was never

necesary in Rome, because equity and civil law were always adminis
tered in the same court there, and consequently there was never any

question as to how an equitable court could maintain the integrity of

its doctrines as against the rules of a court of law. The phenomenon
of two courts sitting side by side in the same jurisdiction administering
different and to a certain extent contradictory systems of jurispru
dence is peculiar to the Anglo-Saxons. The Roman magistrate se

cured the precedence of equitable over legal rules by the simple expe
dient of refusing to grant to the civil law claimant those actions and

pleas by which alone he could claim those rights which in equity be

longed to another. But the practical operations of both systems was

nearly the same. To use the words of Maine, "Both by means of a

distinction in procedure, were able to preserve new forms of property
in a sort of provisional existence, until the time should come when they
were recognized by the whole law. In this way the Roman praetor
gave an immediate right of property to the persons who had acquired
a Res Mancipi by mere delivery, without awaiting the ripening of

usucaption. Similarly he in time recognized an ownership in the

mortgagee, who had at first been a mere bailee or depositary, and in
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the Emphyteuta, or tenant of land which was subject to a fixed perpet
ual rent. Following a paralel line of progress, the English court of

chancery created a special proprietorship for the mortgagor, for the

Cestui qui Trust, for the married woman who had the advantage of a

particular kind of settlement, and for the purchaser who had not yet
acquired a complete legal ownership."

Both "Aequitas" and equity ultimately served to correct and miti

gate the older law, whereas in the earliest stage they were merely
auxiliary and supplementary, but "Aequitas" ultimately dominated

the whole Roman system, while equity and common law still have dis
tinct spheres, though the rule of equity prevails if a conflict between
them does arise. The principles of the "jus naturale" by the time of

Justinian had overridden and replaced nearly every rule of the old "jus
civile." Kinship, and right of succession depended no longer upon the
old agnatic principle of the "jus civile"�the principle which attached

legal consequences to kinship, to kinship of a certain restricted kind
called "agnatic" through males, and through males only. These rights
depended now altogether upon relation by blood, whether through
males or females. Women were relieved from their perpetual guardi
anship of the civil law. The property of sons was freed from the
control of their fathers. Formal conveyances and formal contracts

were replaced by the simpler creations of the "jus gentium." The
voluntatis ratio gained supremacy over the form in which the will was
expressed. And so on throughout the whole system. Equity, how
ever, never was, and is not now, a self-sufficient system. At every
point it presupposes the existence of the comon law. If equity were

abolished by the legislature tomorrow we should still get on fairly well.
The law without equity might be in many cases crude and unjust, but
still the great elementary rights, the right to immunity from violence,
the right, to our good name, the right of ownership and possession,
would be decently protected, and contracts would be enforced. If the
legislature should abolish common law, and if the decree should be
obeyed, anarchy would result.

Equity is a mere collection of appendixes, between which there is
no very close connection. There is no equity in criminal law, there is
little in the law of torts, contract law has more, and over the law of
property there is a considerable equitable gloss. Such equity as there
is prevails over law, but equity has never wrought any complete change
in the system of common law.

Perhaps the most striking characteristic which the two systems
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have in common, is that each of them tended�as indeed every system
of equity everywhere at all times must inevitably tend�to exactly the

same state in which the old common law was when equity first inter
fered with it. A time always comes when the moral principles, upon
which a system of equity was founded, have been carried out to all
their legitimate consequences. A great number of new rules have been

evolved, rules just and more perfect than those of the common law, as
being the product of the morality of a subsequent age, but these rules
become as rigid and unbending as the most hidebound system of

wholly legal rules. Equity is no longer extraordinary. It no longer
meets the hardships of individual cases. It becomes as definite and as

certain as law. It no longer in fact differs from law. It is law, and
no longer equity. It may be administered in a different court as it
was in England up until 1873; and then it could be defined as that

system of rules administered by the court of chancery. Now it can

not be defined at all, but merely explained or discribed. Maitland says,
"Equity is that body of rules administered by our English courts of

justice which, were it not for the operation of the Judicature Acts,
would be administered only by those courts which would be known as

Courts of Equity."
It is somewhat hard to name any definite date as the precise

time when the change which we describe took place. Salvius Julianus
under Hadrian in 129 A. D., consolidated the edict of the praetor,
which up until that time had been the vehicle of Roman "Aequitas"
After this the edict ceased to expand, and some writers give this as the
date when "Aequitas" hardened into law. But it would seem rather
that equity took on new life through the writings of the great jurists,
Gains, Papinian, Ulpian, Paul, and Modestine, and that it was only
with the death of the last of these, Modestine under Septimus Severus
in 244 A. D., and with the discontinuance by that emperor of the cus

tom whereby patents were issued to certain distinguished jurists cloth

ing their opinions with legal authority, that "Aequitas" ceased to grow.

English equity degenerated into law when the chancellors began
to follow the precedents set by their predecessors in office, and the feel

ing arose (roughly during the eighteenth century) that they were as

much bound to follow precedents as were the courts of common law.
The final point was reached under the chancellorship of Lord Eldon

(1801-1807), wno instead of enlarging the jurisprudence of his court

by indirect legislation, devoted himself through life to explaining and

harmonizing it. It is a mistake to suppose that the early chancellors
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ever intended or contenplated any such consummation of their labors.
Also the philosophy is false which deprecates such a consummation,
and which urges the chancellors of today to perform precisely the
same office upon the jurisprudence which they find ready to their

hands, which was performed for the old common law by the fathers of

English equity. Equity is a system founded on moral rules, but these
rules are based on the morality of past centuries and not of our own day.
These ethical ideas of the past may not differ greatly from those of

today, but still they are not necessarily on a level with them, and the
rules begotten of them may need change from day to day. But there
is another instrument of change now better suited for the present pur
pose, namely, direct legislation. In England and America, as at Rome,
equity as a means of developing law has been succeeded by legislation.
The work of Lord Eldon was not so far reaching in its effects as was

that of Salvius Julianus and Septimus Severus, and English equity
may make some advances even in the present day, but still the great
day of equity is over, and we have come into the era of legislation.

Charles S. Brice.

Georgetown University.
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Changes in the Faculty. Several new courses are offered in
the Law School this year. A course on the History and Development
of Law, is being given by Professor Charles S. Brice, A. B., B. C. L.,
Oxon. ; Hon. Jesse C. Adkins, LL. M. Georgetown, 1900, Assistant

Attorney General of the United States, former Assistant United States
Attorney for the District of Columbia, is conducting the course on

Criminal Pleading and Procedure. Joseph W. Cox, LL. M. and F.

Sprigg Perry, LL. M. have been appointed as additional judges of
the Practice Courts. There are thus four Practice Courts of first
instance, in place of two last year. Robert A. Maurer, A. B., LL. M.
and Sidney E. Mudd, A. B., LL. B., Assistant United States Attorney
for the District of Columbia, have been appointed Instructors in Law.
Mr. Maurer takes the position left vacant by the death of Charles S.
Hillyer, LL. B., which occurred during the summer vacation.

Addition to the Law School Building. The auditorium, in
the new addition to the Law School Building, was used for the first
time on the occasion of the opening of the School. It has a seating
capacity of 825, and will be used for debates, and for a series of
special lectures, to be delivered to the student body by prominent
judges and lawyers. Portraits of Richard T. Merrick, LL. D., and
Hon. Wm. M. Merrick, late Associate Justice of the Supreme Court of
the District of Columbia, prominent members of the Law Faculty,
have been hung in the Freshman Class Room.
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Honolulu, Hawaii, July 10, 1913.
Dear Mr. Editor:

Do you want to know how to ask a leading question on examina
tion in chief without fear of successful objection? Mark you, not in

cases of hostile or obtuse or immature witnesses, but even where the

deponent is not only willing, but friendly in the extreme. If you do,
come to Hawaii and practice law.

Do you wish to be frustrated by the wiles of a shrewd, designing,
opposing witness? If you do not, stay away from Hawaii.

Do you want the trial of a law suit drawn out to interminable

lengths by unsuccessful endeavors to get a plain answer to a plain
question? Or shortened by a most unexpected answer to a question
put to your star witness? Come to Hawaii, if you do, by all means.

The law relative to interpreters appears from text books and

encyclopaedias to be fairly well settled, although, strange to say, there
are comparatively few decisions on the subject. A text-book, dealing
with it from an academic and a case standpoint, would prove a losing
venture on the mainland, but would sell in Hawaii in at least as large
numbers as the legal fraternity foots up.

All of which means that, in the Territory of Hawaii, interpreters
are a necessary evil on a large scale, and that the ascertainment of the
truth, supposed to be the aim of all rules of evidence, is rendered
somewhat difficult by the strict application of those rules.

When the answer to a question gets back to you, through the
medium of one, and at times, two interpreters, you are often at a

loss to know just what you did ask, judging by the character of the
answer.

Down here, we need all kinds of interpreters, and often need quite
a variety in a single case. Witnesses of a dozen languages will spring
up. Hawaiian, Japanese, Chinese, Korean, Russian, Spanish, Porto
Rican, Portuguese and Filipino witnesses abound, with an occasional
sprinkling of Germans, French, Italians, Swedes, and Danes, sailors
on ocean-going vessels.

The attorney is in the hands of the interpreter, unless he has at his
elbow his own interpreter. Even in the latter case, he is often handi
capped, since his assistant is seldom versed in the finer points of the
case, and may overlook stating what appears to him to be an unim
portant divergence in the interpretation. The interpreter may put
leading questions�and often dc^s�without fear. He may omit part
of the answer, or add to it something* he imagines the witness meant
to say. He often enters into a lengthy discourse with the witness,
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and after four or five minutes of chat, returns an answer which con

tains half a dozen words only.
With so much interpretation, the attorney is also often handi

capped by the witness himself. Many witnesses, speaking English
fairly well, often demand interpreters from absolutely honest motives,
feeling that they run less risk of being misunderstood if they are

able to tell their story in their mother-tongue. The wiley witness�

and your effete East has no monopoly on the species�wants an inter

preter for the purpose of enabling him to consider well his answer

without suffering from the imputation of suspicious slowness. He
understands our language well enough to know what is being asked;
the time taken by the interpreter to frame the question in his own

language he devotes to a study of the answer to be given. This is

one of the most exasperating phases of the interpretation question con

fronting the lawyer in Hawaii. The only successful way to meet it is
to get the witness off his guard, and drag an answer out of him
in English before the question is interpreted. When this has been

accomplished, a court or jury rightly becomes somewhat skeptical.
Double interpretation is not usual, even in trials. In the prepa

ration of cases it is quite common. For instance : There are a num

ber of Japanese from a province known as Okinawa. They speak a

dialect entirely different from the ordinary Japanese. There are but

few Japanese here who can understand them, and of these none can

speak English. The Okinawa witness must, therefore, be interrogated
through the medium of two interpreters,�one who puts the question
from English into Japanese, and the other from Japanese into Okinawa.

Another instance occurring in the Federal Court here, in an

internal revenue case, involved the testimony of a Chinese policeman.
The witness spoke Chinese only, and the Chinese present in court,
outside of the witness, could speak Chinese and Hawaiian, but not

English. The witness gave his evidence in Chinese ; it was first turned
into Hawaiian and then into English.

The cosmopolitan character of the population in Hawaii has caused
a language not known in text books to be recognized in the trial of
cases here. It is pidgeon English�a pidgeon English peculiar to

Hawaii. Should a graduate from Georgetown Law School suddenly
be dropped into one of our courts during the trial case, he would

speedily come to the conclusion that there are some things to be
learned which the books and professors do not teach. He could not

understand the smile of satisfaction lighting up the face of one of the
counsel, when, in response to the question, "What is the reputation
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of John Smith, for truth and veracity, in the community in which he

lives?" an impeaching witness responds: "He no too much pololei."
Nor could he find in any book the fact that the answer, boiled down,
meant "bad." If the graduate wanted to know from a witness why
he did not eat breakfast on a given morning, he would put it in plain
everyday English, and the services of an interpreter would at once be
called for. Not so with the Hawaiian trained lawyer. The question
"What for you no kaukau Tuesday morning," would meet with neither

objection nor demand for an interpreter, and perchance with an answer

"I too much moemoe,"�well understood by counsel, court and jury
to mean that the witness slept late.

The writer worked in the preparation of several cases with a local

policeman, who, with practically no education, was a naural linguist.
Never once did the officer fail to make himself understood. With a

smattering of Chinese, Korean and Japanese, a fair knowledge of

Spanish, Portuguese and Porto Rican, a lifelong acquaintance with
Hawaiian and English, and a most accurate command of pidgeon
English, he elicited facts from reluctant witnesses in a manner which
would have excited the admiration of Professor Baker, who tells the

Georgetown students how to get at the truth.

Sincerely yours,
Charles S. Breckons, LL.B.

Georgetown, 1890.
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NOTES AND COMMENT

A Conviction of a Lesser Crime Charged in an Indictment is

Not a Bar to a Subsequent Conviction of a Higher Crime
Upon the Same Indictment at a New Trial Obtained at

the Instance of the Defendant.

United States v. Gonzales, 206 Federal 239 (D. C, IV. D.,
Washington) .

Whether a person convicted of second degree murder on an indict
ment permitting a conviction of murder in the first degree could, upon
a new trial obtained by him, interpose a piea of former jeopardy upon
a new trial on the same indictment, was recently presented to the
Federal District Court of the State of Washington. A great number
of judicial decisions, directly in point, both State and Federal, repre

senting a decided conflict of opinion, were placed before the Court to
aid in the determination of the question. The Court was bound by a

decision of the United States Supreme Court, which had held that in

asking for and obtaining a new trial, the defendant is deemed to have
waived his right to plead former jeopardy, not only as to that portion
of the indictment upon which he was convicted, but as to the whole

indictment, and that he might, therefore, upon the new trial, be con

victed of a higher crime under the indictment (Trono v. United States,
199 U. S. 521).

It is suggestive of the general discord among the authorities that
this decision of the Supreme Court was given by a divided bench, four
of the Justices dissenting, and that two cases cited by the defendant
in support of his contention (State v. Murphy, 13 Wash. 229, and
State v. Chapman, 64 Wash. 140) had been expressly overruled by the

Supreme Court of Washington, in the later case of State v. Ash, 68
Wash., 194.

The provision of the Amendment to the Federal Constitution,
substantially re-enacted in all the States, which the Court was called
upon to interpret in the Gonzales case, reads as follows :

Nor shall any person be subject for the same offense to be
twice put in jeopardy of life and limb.
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A consideration of two aspects in which this provision has been

treated will assist in an understanding of the present situation.
First. Where a defendant has been regularly convicted upon a

valid indictment, and error was committed in the proceedings not

amounting to a mis-trial, could a new trial be granted ?

Second. Where a verdict of not guilty had been found by a jury,
and a reversal of the judgment obtained by the prosecution for error

committed during the trial, could the defendant again be tried?

And, first, can a new trial be ordered in any case where the

defendant has once been put in jeopardy? In other words, does this

provision of the Constitution prohibit a new trial both where the

defendant has been acquitted and where he has been convicted? If

so, it would be needless to consider the second proposition.
Justice Story has decided (U. S. v. Gilbert, 2 Sumner 37. Fed.

Cos., 15204, C. C.) that a person once tried by a competent jury and

on a good indictment, could not be put on trial again for the same

offense, whether the original verdict was of acquittal or a finding of

guilty.
The language of the Justice was confined to cases of felony, the

point in cases of misdemeanor not being decided. He says :

If there is a verdict of acquittal, it is generally agreed that

he cannot be put upon his trial again for the same offense. And

why? Because it contradicts the direct language of this maxim of

the common law. And how does the case at all differ in principle
in the case of a conviction? The fact is the same. He is again
put in jeopardy of his life. He is again to be tried, and acquitted
or condemned. If it be said that it is for his benefit and in favor
of his life to have a new trial, that may be true ; but there is in the

body of the maxim no such qualification or limitation of its mean

ing. It is nowhere laid down as a part of the maxim that if he is

acquitted he shall not be tried again ; but if he is convicted he may
be allowed a new trial. And if the Court are to assume the power
in favor of the prisoner, why may it not equally assume it when it
will prevent a manifest fraud upon the administration of justice to

suffer his acquittal to remain?

In this view Justice Davis, who sat with Justice Story in this case.

did not concur, but stated that in his opinion the defendant, by obtain

ing a new trial after conviction, waived his right to plead former
jeopardy.

The United States Supreme Court, however, never adopted th.;
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view of Justice Story. (United States v. Ball, 163 U. S., 662; Trono
v. United States, supra.)

In a case decided by the Supreme Court of Nevada (State v.

Rover, 10 Nev., 388) the Court says.

This opinion of Mr. Justice Story has come under review on

frequent occasions in both Federal and State Courts, and we have
been unable to find a single concurring opinion ; but, on the con

trary, find many opposed thereto.

The Court then proceeds to cite and discuss the cases opposed to

Mr. Justice Story's interpretation of the law. (People v. Morrison, 1

Park Cr. R., 626 ; United States v. Harding, Wallace, Jr., 127 ; United
States v. Keen, 1 McLean, 429.)

An excerpt from one of these cases will set forth why the courts

have not accepted the decision of Mr. Justice Story. In United States
v. Harding, supra, the Court said:

I am aware that one of the most eminent of our jurists has
found an inhibition in the Constitution against the grant of new
trials in cases involving jeopardy. But I cannot realize the cor

rectness of the interpretation, which, anxious to secure a citizen

against the injustice of a second conviction, requires him to suffer
under the injustice of a first. Certainly I would not subject the
prisoner to the hazards of a new trial without his consent. If,
being capitally convicted, he elects to undergo the sentence, it may
be his right, as it was to have pleaded guilty to the indictment.

When, however, he asks a second trial, it is to relieve himself from
the jeopardy in which he is already; and it is no new jeopardy
that he encounters when his prayer is granted, but the same

divested of the imminent certainty of its final issue.

Bishop declares the law to be:

Whenever a verdict, whether valid in form or not, has been
rendered on an indictment, either good or bad, and the defendant
moves in arrest of judgment, or applies to the Court to vacate a

judgment already entered, for any cause, as for many causes he

may, he will be presumed to waive any objection to being put a

second time in jeopardy; and so he may ordinarily be tried anew.

(1 Bish. Cr. L., 3d Ed., Sec. 844, and cases cited.)
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Having found, then, that a new trial may be granted upon the

application of the defendant, we come to consider,
Second. Whether a new trial may be granted on application of

the government where the defendant has been acquitted at the first
trial.

This proposition, it is believed, is now well settled in the negative.
In Kepner v. United States, 195 U. S., 100, 128, a divided Court so

held, four justices dissenting. The dissenting judges were of the

opinion that there could be one jeopardy only in a case, and, where
the case was not finally disposed of, a new trial could be granted, with
out placing the defendant a second time in jeopardy. The majority of
the Court, however, held that jeopardy attached when the jury was

impanelled and sworn and charged with the deliverance of the defend

ant, and that any further trial, unless obtained at his instance, would
be a violation of the defendant's Constitutional rights. Upon this

question there may be said to be a conflict of opinion, but there is
abundant authority in support of the view of the Supreme Court.

(Allen v. State, 52 Fla., 1 ; Hoose v. State, 8 Ind. App., 488; State v.

Snyder, 98 Mo., 555; State v. Wiseback, 139 Mo., 214; In re McClos-

key, 2 Okla., 568; Ex parte Tice, 32 Ore., 179; State v. Parish, 43
Wis., 395 ; McKenzie v. State, 26 Ark., 334 ; People v. Cage, 48 Cal.,
323; Whitemore v. State, 43 Ark., 271; Nolan v. State, 55 Ga., 521;
Tyle v. Com., 3 Ky. Law Rep., 59; Paterno v. State, 43 La. Ann., 514;
State v. Commers, 60 Minn., 90;' 1 Bish. New Cr. Law, par. 1014,
1015.)

In United States v. Sanges, 144 U. S., 310, upon the general ques
tion whether a new trial could be obtained after acquittal, Mr. Justice
Gray, speaking for the Court, said :

From the time of Lord Hale to that of Chadwick's case, just
cited, the text books, with hardly an exception, either assume or

assert that the defendant (or his representative) is the only party
who can have either a new trial or a writ of error in a criminal
case; and that a judgment in his favor is final and conclusive.
(Citing authorities.)

In United States v. Ball, 163 U. S., 662, 671, one of the defendants
in the trial court had been acquitted of a charge of murder against him
and two other persons. The ether defendants were convicted, and

upon appeal by them the Court held that the indictment upon which
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they were tried was defective, and, accordingly, granted them a new

trial. Upon the second trial, the defendant who had been acquitted
was included in the new indictment. He entered a plea of former

jeopardy to the second trial. It was urged by the government that by
leason of the defective indictment, the defendant had never been placed
in jeopardy, as no judgment of guilty could have been granted upon
the indictment. But the Supreme Court said:

However it may be in England, in this country the verdict of

acquittal, although not followed by any judgment, is a bar to a

subsequent prosecution for the same offense.

It was also decided in this case that a defendant who procured the

setting aside of the verdict might be tried again.
It is clear, therefore, upon this question, that if a defendant is

acquitted, he may not be retried�unless the defendant ask for it.
There occurs a serious, question whether the government, seeking to

do justice, in a case where the defendant had been erroneously con

victed, could obtain a new trial against his objection. In view of these

decisions, it might be considered that such a new trial would place
the defendant in jeopardy a second time, and that the only way in
which a new trial could be obtained would be by the application of the
defendant. In this event, he would be held to waive his right to plead
former jeopardy. Thus we find that the courts have decided that

where a defendant has been convicted and obtains a reversal of the

case, he may be retried, because he is deemed to waive his right to
plead former jeopardy ; but where a defendant has been acquitted, the
prosecution is powerless to proceed further against him in that case.

Therefore, it seems that the sole right of retrial in a criminal case

abides in the defendant's waving his right to plead former jeopardy.
We come, then, to a consideration of the immediate question under

discussion, decided in United States v. Gonzales, namely, where a

defendant is convicted of an included crime, may he later be retried
for the higher crime upon another trial obtained by him ?

By his being found guilty of the lesser, the defendant has neces

sarily been acquitted of the higher crime. It is certain he would not

appeal from a judgment of not guilty. And, since the government is
not allowed to appeal after a verdict of not guilty, it is conceded by
the authorities that he cannot again be put on trial as to that offense
unless he waives his right to plead former jeopardy. But, it is said,
he waives the right to plead former jeopardy by asking for a new

trial ; that is to say, a new trial only of that part of the indictment of
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which he was found guilty. But, it is argued, by asking for the new

trial, he necessarily waives the right to plead former jeopardy to the

whole of the case ; that he must of necessity be said to ask for a new

trial as if there had been no previous proceedings in the case. It is

here that the courts disagree.
On one hand, it is argued, that when the defendant obtains a new

trial, if he is to be considered as waiving the right to plead former

jeopardy at all, that waiver extends only to the crime of which he was

convicted. In other words, having been found not guilty of the higher
offense, there is no way in which he may be retried for that offense,
unless the new trial be obtained at his request, and his request for a

new trial certainly does not extend to the crime of which he was

acquitted. If, upon the second trial, he were convicted of the highc*
crime, he would suffer punishment for an offense of which he was

acquitted by the verdict of a jury, and if an application for a new trial
in such a case is liable to such hazards, the defendant would fear to

apply for correction of error in the case, even though such error was

quite manifest. The defendant's waiver in such a case would be an

implied waiver. Is it to be implied that by an application for a new

trial he waives jeopardy as to an offense of which he has been

acquitted ?

As said in Brennan v. People, 15 111., 511 :

It is not to be presumed that he would voluntarily place him
self in peril upon a charge on which he had already been tried and

acquitted. It naturally referred to the charge on which he was

convicted.

And, in State v. Martin, 30 Wis., 216 :

The general rule is that one trial and verdict protect the
defendant against any subsequent accusation, whether the verdict
be for or against him, and whether the Court is satisfied with the
verdict or not. But a person already convicted may waive the
constitutional protection against a second prosecution and ask for
a new trial to relieve himself from the jeopardy he is already in.
And when he does so, what ought to be considered the extent of
his application ? Is it to expose himself to the possible conviction
of a charge of which he has been acquitted, or is to relieve him
self of the one of which he has been convicted? It would seem

that a bare statement of the proposition was sufficient to furnis^
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the proper answer. It is not in accordance with the principles of
human conduct for a person to ask a further trial of a charge of
which he has already been found guiltless by the verdict of a jury.
But he seeks deliverance from one of which he has been convicted,
and hence he asks that he may again be put upon trial for this

charge. In this case the defendant was expressly acquitted of the

charge of murder upon the first trial, and convicted of a lower
crime. He asked for arid obtained a new trial. A new trial for
what? Of the charge of which he had been convicted, or the one

of which he had been acquitted? Is it reasonable to suppose that
the defendant asked for another trial in order to determine
whether he had committed the crime of murder, or was it merely
to determine whether he was guilty of manslaughter in the second

degree of which he stood convicted? The answer would seem to

be plain upon principle that it was the latter charge alone that he
asked to have retried and that his application for a new trial
should be held to apply to this, and not to the other crime of

which he was acquitted.
In People v. Dowling, 84 N. Y., 473, the Court used the follow

ing language:
Waiver only goes so far as accused himself extends it. His

application for a correction of the verdict is not to be taken as

more extensive than his need. He asks a correction of so much
of the judgment as convicted him of guilt. He is not to be sup
posed to ask correction or reversal of so much of it as acquitted
him of offense. He, therefore, waives his privilege as to one and

keeps it as to the other.

Numerous other authorities to the same effect may be found, and
a number of them are set forth in the opinion of the Court in the
Gonzales case.

Opposed to this line of reasoning are several cases, among them
two which clearly represent the reasons for holding that the defendant

may be retried for the higher offense.
First, the case of Trono v. United States, 199 U. S., 521, hereto

fore mentioned as being controlling in the Gonzales case, which was a

five to four decision. The Court said:

In our opinion, the better doctrine is that which does not

limit the court or jury, upon a new trial, to a consideration of the

question of guilt of the lower offense of which the accused was



36 GEORGETOWN LAW JOURNAL
" convicted on the first trial, but that the reversal of the judgment
of conviction opens up the whole controversy, and acts upon the

original judgment as if it had never been. The accused by his
own action has obtained a reversal of the whole judgment, and
we see no reason why he should not, upon a new trial, be pro
ceeded against as if no trial had previously taken place. We do
not agree to the view that the accused has the right to limit his
waiver as to jeopardy, when he appeals from a judgment against
him. As the judgment stands before he appeals, it is a complete
bar to any further prosecution for the offense set forth in the
indictment, or of any lesser degree thereof. No power can wrest

from him the right to so use that judgment ; but if he chooses to

appeal from it, and to ask for its reversal, he thereby waives, if
successful, his right to avail himself of the former acquittal of
the greater offense, contained in the judgment which he has him
self procured to be reversed.

In State v. Ash, 68 Wash., 194, also previously referred to,
which overruled the cases of State v. Murphy, 13 Wash., 229, and
State v. Chapman, 64 Wash., 140, the argument of this point is fully
stated. After quoting from the Trono case, the Court says :

This reasoning is, to our minds, so cogent that we do not

deem it profitable to further extend this opinion by enlarging upon
it other than to say it preserves all the constitutional and other
rights of both parties to a criminal trial�the state and the ac

cused. The announcement of this rule may disturb the guilty who
seek through the intricate mazes of technical and refined sub'
tleties to escape punishment for their evil deeds, as in this case,
where to take the contrary view would mean that a murderer
who admits his crime, and whose only regret is that he was appre
hended before his lust for killing was fully satisfied, as he sought
a second victim, would be left free to pursue his criminal intent
until he had added other victims to his score. Courts should give
to all persons accused of crime the benefit of all the law that wis
dom has created to shield the innocent from false accusation, but
they only bring themselves into ridicule when they seek, through
meaningless technicalities and hair-splitting distinctions, to build
up a protecting wall behind which the guilty may avoid the penalty
of their misdeeds. It is to be deplored that juries will sometimes
so forget their sworn duty as to refuse to hold up violators of the
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law to the full measure of their misdeeds. Courts should not aid
in this miscarriage of justice by creating technical and subtle dis
tinctions in the law, and thus enable the guilty to altogether
escape. We cannot control the verdicts of juries in their failure
to make true deliverances between the state and the criminal, but
we can refuse to extend the farce so as to make it operate as an

absolute discharge. Believing that a new trial to one found guilty
of a lesser offense should on his appeal be held a new trial upon
all offenses included within the charge that find sustaining facts
in the evidence, we so hold, and adopt such rule for our future

guidance. It may not be supported by the greater number of

adjudicated cases, but it appeals to us as based upon the best

reasoning and soundest judgment.

This court uses vigorous language in its statement of the case, and

apparently assumes that the defendant is guilty and that the jury
which first tried the case failed to bring in a proper verdict. But there

might occur a case in which the first jury brought in a proper verdict,
where a reasonable doubt was properly and truly entertained by it as

to the defendant's guilt of the greater offense. Should not that rea

sonable doubt serve to acquit him, or must he again be put to trial for
that offense? Assume a case where the defendant charged with
murder was in fact innocent, but circumstances strongly pointed to his

guilt. The first jury which tried him entertained a reasonable doubt
of premeditation on his part, but found him guilty of second degree
murder. The defendant, knowing that he is in fact not guilty, desires
a new trial on account of error committed in the trial. With the
curcumstances pointing against him, in view of the law that he might
be retried for first degree murder, would he not be likely to abide by
the verdict of the first jury rather than to risk a new trial for first

degree murder? This is a situation which might occur at any time.
Could it be said that protection of such a man by holding that once

acquitted of the higher offense, he could not be retried unless he

requested it, is a hair-splitting technicality, which would bring the
Court into ridicule?

However it was in the Gonzales case, in which the Court held
as it was in law bound to hold, it is probable that a State Court not

being concluded by the United States Supreme Court's decision would
look far into the authorities and their reasoning before coming to the
same conclusion. B. J. L.
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Employment in Interstate Commerce, Within Terms of

Employers' Liability Act.

Pedersen v. Delaware, Lackazwnna & Western R. Co.,
35 Sup. Ct., 648.

Though the first Employers' Liability Act (Act of June II, 1906;
34 Stat., 232, Chap. 3073; U. S. Comp. Stat., Supp. 1907, p. 891) was

declared unconstitutional by the Supreme Court of the United States,
because it applied to employees engaged in intrastate commerce (Em
ployers' Liability Cases, 207 U. S., 463 ; 28 Sup. Ct, 141 ; 52 L. Ed.,
298), the subsequent Act of April 22, 1908 (35 Stat., 65; Chap. 149,
U. S. Comp. Stat., Supp. 191 1, p. 1322), in a recent opinion, has been

extended, by interpretation, until it approaches the scope of the previ
ous statute. In Pedersen v. Delaware, Lackawanna & Western R. Co.,
an ironworker, employed by a carrier operating both in interstate and
intrastate commerce, was killed while carrying bolts or rivets from a

car to a bridge�for use in repairing the bridge, which was regularly
employed in interstate and intrastate commerce. The train which
struck him was an intrastate passenger train; this circumstance, how
ever, would not alone have taken the case out of the statute, for the
Supreme Court had already decided that injury by a train moving in
interstate commerce is not essential. (Mondou v. N. Y., N. H. & H.
R. Co., 223; U. S. 1 ; 56 L. ed., � ; 32 Sup. Ct., 169; 38 L. R. A.,
N. S., 44, 54, where the Act and the Amendment of April 5, 1910,
36 Stat., 291, Chap. 143; U. S. Comp. Stat. Supp., 191 1, p. 1324, will
be found in full.)

The decisions of the Federal Courts are not in entire harmony
as to what constitutes employment in interstate commerce, within
the meaning of the Employers' Liability Act. In Taylor v. Southern
Ry. Co., 178 Fed., 380; April 23, 1910; C. C. N. D. Georgia, a case

similar to the Pedersen case, a railroad bridge hand was injured by
an alleged defective scaffold, while working on a bridge, a part of the
defendant carrier's through line between Georgia and Tennessee. The
character of his work was held not to be such as to bring him within
the Act. On the contrary, in Zikos v. Oregon R. & N. Co., 179 Fed.,
893; June 4, 1910; C. C. E. D., Washington, a section hand, injured
while working on the track of a railroad, over which interstate and
intrastate traffic moved, was held to be within the statute. Employees
were held entitled to the benefits of the Act in the following cases:
A fireman on a switch engine, ordinarily employed in interstate com-
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merce, but moving interstate and intrastate commerce indiscriminately,
injured while hauling intrastate freight; a locomotive fireman, em

ployed by an interstate carrier, killed by an interstate train while

crossing the track on the way to his engine ; a track repairer, injured
by an interstate car, while repairing a switch in the defendant's termi
nal yards, over which interstate and intrastate commerce passed; a

helper, employed to make "running repairs," injured while repairing a

locomotive tender, used in interstate commerce ; a brakeman, employed
on a train moving in interstate commerce, injured while he was

engaged in repairing a car in the railway shops, part of the car

falling upon him. (Behrens v. Illinois Central R. Co., 192 Fed.,
581, Dec. 30, 191 1, D. C. E. D. Louisiana; Lamphere v. 0. R. & N.

Co., 196 Fed., 336, May 6, 1912, C. C. A. Ninth Ct. ; Central R. of N.
J. v. Colasurdo, 192 Fed., 901, Dec, 191 1 ; C. C. A. Second Ct. ; Darr
v. B. & 0. R. Co., 197 Fed., 665; June 22, 1912, D. C. Maryland;
Illinois Central R. Co. v. Nelson, 203 Fed., 956, C. C. A., Eighth Ct.,
Feb. 26, 1913; Northern Pacific Ry. Co. v. Maerkel, 198 Fed., 1, Aug.
5, 1912, C. C. A. Ninth Ct.) A brakeman injured while working a

flying switch to cut out a car moving wholly in intrastate commerce,

though part of a train transporting interstate and intrastate freight,
was held not within the Act (Van Brimer v. Texas & Pacific Ry. Co..
190 Fed., 394; Oct. 2, 191 1 ; C. C. E. D. Texas). Various tests of the

question have been given. In Lamphere v. O. R. & N. Co., 196 Fed.,
336, 340, the test is stated to be whether the employment of the plain
tiff had such a relation to interstate commerce that the injury tended
to hinder or delay the movement of such commerce; again, it is said
that the status of an employee, as being engaged in connection with
interstate commerce, is fixed by such employment, though his duties

may include both interstate as well as intrastate commerce, (Colasurdo
v. C. R. R. Co., 180 Fed., 832, 837; see also brief of Solicitor General,
quoted with approval by the court in Mondou v. N. Y'., N. H. & H.
R. Co., supra, 38 L. R. A., N. S., 44, 52).

In the principal case, the opinion of the majority proceeds upon
the reasoning that the work of repairing the bridge, itself an instru

mentality of interstate commerce, was so closely connected therewith
as to be a part of such commerce ; the fact that the bridge was being
used by both interstate and intrastate commerce, made it none the
less an instrumentality of the former, (33 Sup. Ct., No. 15, 648, 649,
650). The dissenting opinion, (Lamar, Holmes and Lurton, JJ.),
points out that the connection of the plaintiff with interstate commerce
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is remote, and, applying the reasoning of the majority, seeks to show

that the ironworker who made the bolts, and the bookkeeper who kept
the accounts therefor, both being employed by the carrier and con

tributing to its success in handling freight and passengers, are equally
within the Act. The effect of the majority opinion, as extending the

scope of the Act, has also been discussed elsewhere, (Cent. Law Jour
nal, Vol. 76, p. 441, June 20, 1913).

The influence of Johnson v. Southern Pacific Co., 196 U. S., 1 ;

49 L. Ed., 363; 25 Sup. Ct., 158, a leading authority on the construc

tion of the Safety Appliance Act, may be traced in the greater number
of the decisions in cases arising under the Employers' Liability Act.
where the question of what constitutes employment in interstate com

merce has been raised. In the majority of the cases reported up to

the present time, where this question has been involved, the protec
tion of the Statute has been extended to the plaintiff ; the decision in

the Pedersen case will probably furnish a strong impetus in the same

direction. H. J. F.

Status of Inchoate Right of Dower.

Brown v. Brown, 78 (S. C.J S. �.� 447.

A husband during coverture conveyed land in which his wife
had not relinquished her dower interest. The value of the land
consisted chiefly in the timber thereon, and the wife brought suit
to enjoin the commission of waste. Held, that inchoate dower is a

substantial right which the law will protect. (Brown et ux. v. Brown
et al., 78 S. E. (S. C.) 447; May 27, 1913.)

Although inchoate dower has formed the basis of much litigation.
it is a matter of some difficulty to assign it to its proper place in
the classification of rights in property. The cases are practically
unanimous in holding that that it is not an estate, and likewise
not a vested interest. (Bishop on Laws of Married Women, V. 2,
Sec. 42; McNeer v. McNeer et al, 142 111., 388, 399.) But it is
more than a mere possibility (Bullard v. Briggs, 7 Pick (Mass.) 533) ;
it is an expectancy (Randall v. Kreiger, 23 Wall. U. S. 137),
uncertain only in that its assignment and enjoyment are contingent
upon the incident of survivorship. (Mason v. Mason, 140 Mass. 63.)
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The courts have recognized it as a substantial legal right (McCreery
v. Davis, 44 S. C. 195, 28 L. R. A. 655.) and have accorded it pro
tection. (Bonfoey v. Bonfoey, 100 Mich. 82.) It is valuable to the
wife and an important incident to the value of an estate. Having
once attached, its continuance is independent of the husband's seisin,
and his alienation cannot impair that right. It is inseparable from
the inheritance and attends it to whomsoever it may pass until dis

charged. (McArthur v. Franklin, 16 Ohio St. 193.) In Park on

Dower, 237, it is said to be "a right attaching by implication of law

which, although it may possibly never be called into effect (as where
the wife dies in the life time of the husband), yet from the moment

that the facts of marriage and seisin have occurred, is so fixed as to

become a title paramount to that of any person claiming under the
husband by a subsequent act."

In Johnson v. Vandyke, 6 McLean 422, it was said: "Until the
death of the husband the right�if it may be called a right� is

shadowy and fictitious," and in Moore v. City of New York, (4 Selden
no) the court states that it is "in no sense an interest in real estate,-'
and that "it is not of itself property, the value of which may be

estimated, but an inchoate right which, on the happening of certain

events, may become consummate, so as to entitle the widow to demand
and receive an estate in the lands." This ruling is quoted with

approval in Weaver v. Gregg, 6 Ohio St. 547. In the former deci
sions it is spoken of as a substantial right and a title paramount;
in the latter it is declared to be in no sense an interest in lands and
difficult of valuation. The latter decisions, however, cannot be said
to represent the opinion of the majority of courts on the subject.
The accepted view that the right of inchoate dower constitutes an

encumbrance on the land, so as to come within the operation of the

ordinary covenant against encumbrances, seems logically to warrant

the conclusion that it is an interest in lands. It is true that Judge
Story, speaking in an early Massachusetts case (Powell v. Monson
& Brimf, Man. Co., 13 Mason 347), cast a doubt upon the soundness
of this doctrine; but later (Prescott v. Trueman, 4 Mass. 627) it was
held to constitute such an encumbrance. (See Shearer v. Ranger, 22

Pick. (Mass.) 447, where this question constituted the issue.) Since
then its acceptance by the courts has been sufficiently general to make
it a settled principle of law. (Rawle on Covenants, 109-1 11; Duval
v. Craig, 2 Wheat. 45 ; Stevens v. Hunt, 15 Barb. 17 ; Hill v. Ressegien,
15 Barb. 162; Jones v. Gardiner, 10 Johns 266; Bigelow v. Hubbard,
97 Mass. 195.)
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The inability to estimate its present value, as a reason for denying
to it the name of property, as stated in Moore v. New York, supra, ap
parently does not always exist. It is true that an accurate estimation of
the present commuted value of a contingent dower interest entails diffi
culties, for it involves not only the computation of the probable duration
of the life of the wife, but, likewise of the probability of her survival.
With the aid of tables of longevity, however, and the calculus of chances,
tables have been devised which exhibit the present monetary value of
the contingent dower right of a married woman for every hundred
dollars' worth of the estate in which she is dowable, for all the

probable ages of both parties. The wife's expectation of life being
determined in this way, as well as that Of the joint lives of the husband
and wife, the present value of the contingent dower interest is ascer

tained by deducting from the present value of the annuity (the
equivalent of one-third of the annual rents and profits of the land),
payable during the life of the wife, the present value of the same

annuity, payable during the joint lives of the wife and husband.

(Cf. Scribner, Dower, v. ii., Append; 2 Min. Inst. p. 183, 3I1; Wilson
v. Davisson, 2 Robinson (Va.) 384; Strayer v. Long, 86 Va. 557;
Mandel v. McClave, 46 Ohio St. 407.) The reasoning of Moore v.

City of New York, supra, has been criticized, because the commuted
value of dower can be established and it is beyond controversy that,
while it cannot be denominated an estate in lands, nor a vested interest
therein, it constitutes a real interest which the law will recognize
and protect, as possessing the attributes of property.

Conceding this recognition and protection, the fact that it is
a mere possibility which may never vest, by reason of the wife's
non-survival, must not be overlooked. The law never accords it the
privileges of a vested right and present provision regarding it is never

made except pending the survival of the wife and contingent thereon.
The legislature has the power to abolish dower and to make the statute

applicable to married women already possessed of an inchoate right
of dower. "It is not a natural right. It is wholly given by law, and
the power that gave it may increase, diminish, or otherwise alter it or
wholly take it away." (Randall v. Kreiger, 23 Wall. 1237; Coolers
Cons. Lim., 6 Ed. 441.) It is not an interest that the courts will recog
nize as the subject of grant Or assignment, and as a consequence the
joinder of the wife with the husband in a conveyance or mortgage is
not regarded as conveying the interest of the wife, but rather in the
nature of a relinquishment of her possible dower interest or as an

estoppel against the assertion of any claims to dower on her part.
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The grantee or mortgagee is not assignee of the wife's dower estate,
entitled to assert it as she might have done, but for the conveyance.
(Washburn on Real Property, 261; Min. Inst., 175.) And further

more, by reason of the fact that the wife's interest is a mere possibility,
where lands are lawfully taken by the right of eminent domain in

pursuance of proceedings provided by statute, for a public use, the
dOnee upon payment of the appraisal value to the owner of the fee,
acquires an absolute title to such lands divested of any inchoate right
of dower existing in the owner's wife, (Duncan v. Terre Haute, 85
Ind. 104; Flynn v. Flynn, 171 Mass. 312 ;) and this, though no separate
compensation against the sacrifice has ever been awarded her.

(Moore v. City of New York, 8 N. Y. no; Gwynne and Wife v.

City of Cincinnati, 3 Ohio 24.) She cannot, in such a case, claim the

right to any separate portion of the money immediately or upon the
condition that she survive her husband. (Flynn v. Flynn, supra.)
Upon a similar principle the dower interest of the wife is destroyed
by a sale of the husband's lands for delinquent taxes, (Jones v. Devore,
8 Ohio St. 430) ; not, of course, where the lien for taxes attached after
the dower right had become fixed by the concurring facts of marriage
and seisin. (Shell v. Duncan, supra.) These are incidents that flow

necessarily from the attributes of contingency and mere possibility,
and in no way detract from the substance of the right and its recogni
tion by the courts. Any claim by the husband or of those claiming
under him, or liens of any description against the lands give way to

the right of dower unless they are of anterior origin.
A question of much interest and practical importance arises with

respect to the right of the wife to have her contingent dower interest
in an equity of redemption protected by an investment of a just pro
portion of the surplus proceeds of a sale where proceedings in fore
closure are had during the life time of the husband. In this class of cases
inchoate dower has most frequently been brought before the courts.

The cases are not entirely uniform as to the right of the wife to have
set apart for her a proportionate interest in the surplus remaining after
the sale of her husband's lands and the disposition of the proceeds
thereof to satisfy a mortgage or other encumbrance upon such lands

superior to the dower right, but the better reasoning, and perhaps, the
weight of authority, is in favor of protecting the wife's interest to this
extent. (Vartie v. Underwood, 18 Barb. 561 ; Mandel v. McClave, 46
Ohio St. 407 ; DeWolf v. Murphy, 1 1 R. I. 630 ; Robinson v. Shacklett,
89 Gratt. 99.) Denton v. Nanny, 8 Barb. 618, sustained the right of a
wife to have a proportion of the residum of the sale invested in such a
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manner as would secure to her the enjoyment of her dower interest in
the event she survived her husband. Endorsing that decision it was

laid down in Vreeland v. Jacobus, 4 C. E. Green, 231, that one-third of

the surplus fund remaining after a foreclosure sale should be invested,
the interest upon the same to be paid to the husband for life and after
his death to the widow for .life. In Frost v. Peacock, 4 Edw. Ch. 678,
a similar order was sustained; but in UngeH v. Letter, 23 Ohio 210,

the court decreed in favor of a lump sum in preference to interest on

an investment. Aside, however, from some departures inspired by
the immediate circumstances of the case the courts have adhered to the
investment theory. (Robinson v. Shacklett, 89 Gratt. 99; De Wolf
v. Murphy, n R. I. 630; Folsom v. Rhodes, 22 Ohio 435.) The wife's
interest in such a surplus is superior to the claims of creditors, judg
ment and otherwise. (Mark v. Murphy, 76 Ind. 534, Unger v. Price,
9 Md. 552.) The fact that the wife joined in the mortgage merely
operates as a release of her future claims to dower as against the

mortgagee in case she survived her husband; it does not impair her

right to dower in the equity of redemption. This rule applies not only
to mortgages, but likewise to land conveyed to an assignee in bank

ruptcy or any other judicial sale.
The vital need of such a right in the wife as a protection against

being deprived of her interests has been appreciated by the courts.

But for this protection mortgages for small sums might be resorted to

in order to defeat her dower rights. Many of the states have passed
statutes guaranteeing this protection.

Where the wife has joined her husband in a mortgage or convey
ance, the inchoate right of dower cannot be extinguished, nor her

right to redeem impaired in proceedings of foreclosure during the
life time of the husband unless she is made a party thereto. This is
axlear recognition of the legal right in the wife. In Wheeler v. Morris,
2 Bosw. 524, it was held: "Upon general principles it would seem

quite clear that no separate interest of the wife could be affected by a

suit in which she was not a party. Her husband is in regard to her
inchoate right of dower in no sense her representative." In Matthews
v. Duryea, 45 Barb. 69, the court went to the length of holding that if
the wife was made a party, but does not appear and assert her claim,
she will not be barred by any decree made in the foreclosure pro
ceedings. But the correctness of that ruling has been questioned and
it is doubtful whether it is the settled law on the subject. (Riddick v.

Walsh, 15 Mo. 519).
The question whether there may be a present valuation of an
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inchoate right of dower where the wife may object, as for instance,
where she refuses to convey or where an assignee in bankruptcy wishes
to take free of the encumbrance is a difficult one. This right was

denied in Bride v. Reeves, 36 D. C, App. 476, following Barber v.

Hickey, 2 D. C, App. 207. In Butler v. Butler, 132 N. W. (Iowa),
63, it was held that the court was without jurisdiction to value her
dower estate in such a case and decree that on deposit of such value
it be paid to her if she survived her husband, and if she pre-deceased
him to be returned to the grantee ; the land meanwhile to be freed
from the inchoate right of dower. In the case of Noecker v. IValling-
ford, 133 Iowa 611, the court said: "We think there is no principle
of law or equity by which she can be compelled to surrender that

right which is still inchoate or commute it to an equivalent sum of

money for no other purpose than to give to a deed executed alone by
her husband the force and effect of a conveyance executed by them

jointly."
Although, therefore, the contention that inchoate dower deserves

recognition as an estate cannot be justified, it being a mere possibility
subject to defeasance, and in no sense a vested interest, it is beyond
doubt a substantial right which the law will recognize as a ground of
action and protect. Despite the technical difficulties which hold out

against accurate classification and description, it possesses attributes of
property and represents an actual cash value. A. W. S.

Penalties Exacted on Loans by Life Insurance Companies.

Palmer v. Mutual Life Insurance Company, 141 Northwestern, 518
(Minnesota).

When a loan of money is made to a policyholder by an insurance

company, upon an agreement whereby a policy is pledged as security,
the cancellation of the policy at the date of maturity, if the loan is not

repaid, must be at a fair valuation of the policy, regardless of the terms

of the agreement. Otherwise, if the value of the policy is fixed at a

sum considerably less than its real value, the cancellation o� the policy
will be set aside by a court of equity., and that part of the agreement
relating to the cancellation of the policy will be declared void as a
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penalty. This is the holding in Palmer v. Mutual Life Ins. Co. (141
N. W. 518).

In this case the insurance company insured the life of T. R.

Palmer, then 31 years old, for $5,000. The premiums were all to be

paid within fifteen years, and the insured was to participate in the
annual dividend distribution. The policy contained no agreement
as to surrender or loan value. On July 1, 1904, after he had paid the

premiums for fifteen years as required, Palmer borrowed of the

defendant, $1,445, to be repaid September 1, 1905. As security the

policy was pledged with the defendant under an agreement containing
this provision:

"In the event of default in the payment of said loan on the
date hereinabove mentioned, the company is hereby authorized
at its option, without notice, and without demand for payment, to
cancel said policy, and apply the customary cash surrender con
sideration then allowed by the company for the surrender for can
cellation of similar policies, namely, $1445, to the payment of
said loan, with interest, the balance, if any, to be payable to the

parties entitled thereto on demand, or the company may, at its
own option, renew the said loan for one year or less period on the
written request of any one of the parties of the second part."

The loan was not paid at maturity, and the defendant notified
Palmer on October 30, 1905, that it had canceled his policy under the

pledge agreement, and tendered him $29 as a balance remaining of the
amount allowed by the defendant on the cancellation, after liquidating
his debt to the company. Palmer refused to accept the check and

objected to the cancellation.
After Palmer's death in December, 1908, an action was

brought by the executrix and the administrator, with the will
annexed, asking for an accounting of all dividends earned
prior to October 30, 1905, upon the policy issued by the
defendant; to recover $5,000 payable according to the terms
of the policy; and in addition all dividends to which the policy
should be found entitled; less the sum of $1,445. The plaintiff's
case was based upon the contention that the insurance company in
computing the value of the paid-up policy had placed a value upon
the policy which was so much less than its real value as to result in
a penalty having been exacted for the loan of the money.

The evidence showed that on October 30, 1905, the insurance
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company valued the policy, as a continuing policy, at

$2,325.19; that is, the sum invested at 4 per cent would produce
the face value of Palmer's policy at the end of his expectancy of life,
based on the American Experience Mortality Tables. The company
required a surrender charge of $211.44, which was based upon its

experience, and a charge for expense element of $127.50, leav

ing a cash surrender value of $1,986.25. But while the insurance

company used the American Experience Mortality Tables and 4 per
cent interest in selling the insurance policy, it proposed to use 6 per
cent in buying it back. This difference in interest amounted to $639.
As the defendant allowed $127.50 for expense element, the plaintiff
claimed that at least $511.50 had been exacted as a penalty.

The preponderance of the authorities is, that when the damages
may be definitely ascertained, as in all cases where the breach consists
in the non-payment of money, the parties will not be allowed to make a

stipulation for a greater amount, whether in the form of a penalty or

of liquidated damages. (Bispham's Principles of Equity, 283.)
The insurance company, by evidence introduced in its behalf,

showed that it did a large business in loaning money secured by the

pledges of policies issued by it, and that a great many borrowers had

acquiesced in the customary action of the company in calculating sur

render values upon cancellation of policies at 6 per cent. Of this

testimony, and in accordance with the principle just given from

Bispham, the court said, in the principal case :

"It may be some evidence of the market value of such policies.
It is, however, not very persuasive. When the same party is in

the business of both buying and selling the same commodity, we
do not appreciate his method if the margin between the buying
and the selling price is more than a fair profit. A profit of $639,
or even $512, appears too great in this instance. We think the

testimony adduced warranted the court in finding that the fair
surrender value of this policy was not less than $1,926.25."

And in the same case, on its previous trial (114 Minnesota 1),
the court said that a contract providing for cancellation of a

policy should not be construed to vest in the pledgee arbitrarily the

right to determine the value of the policy at a valuation substantially
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less than its actual cash surrender value. Pledge contracts so construed
have been held to impose a penalty for the non-payment of the debt

and are therefore void. (Citing New York Life Ins. Co. v. Curry, 115
100; Emig v. Mutual, 127 Ky., 588.)

The defendant had also contended that even if the pledge con

tained a clause providing for a penalty, yet the cancellation of the policy
under the pledge was valid, and that the remedy of the plaintiff was
by a suit in conversion for the difference between the actual value
of the policy and the amount allowed by the company for its
surrender value. But the court said:

"The authorization to cancel in the contract under consider
ation is so intimately connected with the terms upon which it is
to be made that it is not permissible to reject the one and retain
the other. Therefore, if the amount agreed upon as the one to be
allowed in case of cancellation is such that it imposes a penalty,
the whole contract fails, and there is no contractual authority in
defendant to cancel or appropriate the policy. If, nevertheless, it
did, Palmer had three courses open: he might have ratified the

cancellation; he might treat the act as a conversion, and bring
suit for its value; or he might proceed on the theory that the

policy was still his, and as such a subsisting obligation of the
defendant. Palmer had the option to consider the attempt to

cancel the policy abortive if the agreement was invalid. He so

did by refusing to ratify the cancellation and protesting against
it. It follows that, when Palmer died, the representatives of his
estate could still treat the policy as an existing obligation against
the defendant for the full amount thereof, less the debts of Palmer
to it. These authoritatives sustain this position: Day v. Conn.
Gen. Life Ins. Co., 45 Conn. 480, 29 Am. Rep. 639 ; Metropolitan
Life Ins. Co. v. McCormick, 19 Ind. App. 49, 49 N. E., 44, 65 Am.
St. Rep. 392 ; Manhattan Life Ins. Co. v. Wright, 126 Fed. 82, 61
C. C. A. 138." (Palmer Mutual Life Insurance Company, supra.)

The defendant further claimed that, if the contract were invalid,
it still had the right to resort to the pledge to enforce payment of the
debt and that cancellation was an appropriate remedy because of the
nature of a life insurance policy. Undoubtedly the contract was still in
force as a pledge for the collateral but not enforceable for cancellation.
There was no pretense that a cancellation was made under any form
recognized as valid in law in the absence of any agreement between
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the parties. And even if the contract were entirely laid out of the

case, an attempted cancellation for an amount including a penalty
surely could stand in no better light than a cancellation under a contract
void because of the inclusion of a penalty in the same amount. No

other cancellation was made than such a one as was described in the

pledge contract. The defendant at all times insisted that what it did
was under and in virtue of that contract.

The policy, therefore, not having been cancelled in accordance with
the settled law, which provides that a pledgor's title cannot be divested
without giving him notice of the forfeiture proceedings, might still be
considered in force by the plaintiffs. The plaintiffs were, therefore,
within their rights when, instead of suing for conversion, as they might
have done, they brought this action on the theory that the policy was

still in force.

By the decision in this case it appears that in Minnesota the holder
of a paid-up policy may obtain a far greater sum for his policy at any
time before his death by pledging the policy as security for a loan,
however small, granting the power of cancellation to the insurance

company, than he may obtain by accepting the cash surrender value
of the policy. The anomaly presented by the case of Palmer et al.
v. Mutual Life Insurance Company of New York is but one of the
unfavorable conditions existing in states where the subject of insurance
has not been definitely outlined and controlled by specific statutes.

That steps be immediately taken to improve the present insurance laws
of Minnesota seems the logical result of this decision. C. R. C.

Vested and Contingent Remainders.

Burke et al. v Burke et al. 102 N. E. (Illinois) 203.

An interesting phase of the law of of vested and contingent
remainders was presented in Burke v. Burke, 102 N. E. 293.

John F. Burke died in 1910, leaving a widow, Margaret Burke,
his mother, brothers and sisters as his heirs. He owned valuable
real estate in Illinois woth $30,000.00. His will contained the follow

ing clauses :
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(5) "I give, devise and bequeath to my said wife all the rents

and income from all the real-estate of which I die possessed, so

long as she may live, she to have the right to occupy or lease

said real-estate as she may prefer, and to keep the same in good
repair and condition and pay all taxes and assessments levied or

assessed thereon ; and in case at any time she may deem it neces

sary to sell said real-estate, or any part thereof, in order to

supply herself with the comforts and necessities of life, I hereby
empower her with full right, power and authority to make said
sale and to convey said property so sold as her own."

(6) "Upon the death of my said wife it is my desire that my
real-estate at the time remaining to be sold and of the proceeds
the sum of $500.00 be given to St. Mary's Catholic parish of

Sterling, Whiteside County, 111., said sum to be placed on interest
and the income therefrom to be used for the perpetual care and

keeping of my burial lot in Calvary Cemetery of said St. Mary's
parish, the balance thereof to be given said St. Mary's parish of

Sterling, 111., for the erection or support of a school to be erected
and maintained by said parish in said City of Sterling, etc."

It was on these two sections that the question arose when the
heirs at law of Burke brought suit against his widow, St. Mary's
Catholic parish of Sterling and others, to have the sixth paragraph
of the will declared null and void and to decree to the heirs the prop
erty deschibed, subject to the life estate of Margaret Burke. In the
lower court the cause was decided in favor of the complainants, the
remainder over being declared void- on appeal the decision was

reversed, the court holding that an estate for life was given to the
widow and a vested remainder to the Church of St. Mary's parish,
as trustee.

In reaching its decision that a fee was not created in the widow
because of her power to dispose of the property, but only a life estate,
the court passed upon the principle that an estate may be limited to a

person for life with power to sell and convey the fee, confirming
Henderson v. Blackburn, 104 111., 227 ; Walker v. Pritchard, 121 111.,
221 ; Skinner v. McDowell, 169 111., 227; Saeger v. Bode, 181 111., 514.
That a power of sale added to a life estate does not raise the estate
to a fee is noted in Burleigh v. Clough, 52 N. H., 267; Griffiths v.

GriMths, 169 111., 632 ; Evans v. Folks, 135 Mo., 397 ; Stuart v. Walker,
72 Me., 145 ;Hinkle's Appeal, 116 Pa., 490; Lewis v. Painter, 46 Conn.,
454; Skinner v. McDowell, supra; Stieff v. Seibert, 128 Iowa, 746;
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Bevans v. Murray, 251 111., 603. ; As said in Burleigh v. Clough, supra,
the intention of the testator should govern where only a life estate is

devised, and such a power of sale in fee does not enlarge the estate,
but is only a bare authority, having none of the elements of an estate.

Some courts, however, hold the opposite view. Against the con

tention that the intent of the testator must be upheld, if possible,
is the doctrine in Virginia, West Virginia, and Tennessee, that a life
estate and an absolute power of disposal are incompatible. The first
taker, according to the following cases, acquires the fee, although such
a disposition defeats the intent of the devisor, and the remainder
after the fee would necessarily be void, except by way of executory
devise. (Farish v. Wayman, 91 Va., 430; Breeden v. Welker, 2 Tenn.,
Chanc. App. 109; Hair v. Caldwell, 109 Tenn., 148; Morgan v.

Morgan, 60 West Va.) The courts of Virginia, which have been
followed elsewhere, from May v. Joynes, 20 Gratt., 629, to Farrish
v. Wayman, supra, have established the doctrine that, though property
be devised or bequeathed to one for life, even in express terms, if
by other terms in the same instrument it is manifest that the devisee
was vested with absolute power to dispose of the subject at his will
and pleasure, he is not a mere life tenant, but an absolute owner with
full power of absolute ownership and dominion,�interests incompatible
with any remainders over.

The next question concerned the residue of the estate, which was

left to St. Mary's, parish, for the erection of a parish school. The
contention of the appellees was that, because the widow in the exercise
of the power of sale might dispose of the real estate or some part of
it, an uncertainty existed as to the subject matter of the trust and,
of the person in control of the fund. It was because of this latter

condition in Mills v. Newberry that the remainder was declared null
for uncertainty. Nor does this case conflict with the cases cited in

declared void and the remainder be declared intestate property. In

that case the testatrix had devised all her property to her mother,
"upon the expressed condition, however, that she devise by will, to

be executed before receiving this bequest, so much thereof as shall

remain undisposed of or unspent at the time of her decease, to such
charitable institution for women, in said city of Chicago, as she may
select." The mother declined to execute a will in accordance with
the devise and therefore she could take nothing under her daughter's
will. She was, however, her daughter's only heir, and there was no

residuary clause in the will. The court held that she took a fee simple
absolute, as heir at law and not under the instrument, which at most
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would have given her only a life estate. It, therefore, declared that

the trust over was void, because the entire estate vested in the heir
at law, and, further, because of the uncertainty of the purpose and of

the subject matter of the trust. It is not the possible exhaustion of the

fund, by its application to prior demands, before its application to

the purposes of the trust, that renders the subject matter of a trust

most uncertain, but rather the fact that there is no fund which can

be the subject matter of a trust where its application to the purposes
of the trust depends upon the absolute and unconditional discretion
of the person in control of the fund. It was because of this latter
condition in Mills v. Newberry that the remainder was declared void
for uncertainty. Nor does this case conflict with the case cited in
favor of the proposition that a devise for life with power to dispose
of the fee, passes an estate for life. For in the latter cases, a life estate

is expressly conveyed by the instrument and the intent of the testator

is paramount. In Mills v. Newberry, because of peculiar circum

stances, the inefficiency of the particular will left the subject matter
therein devised as intestate property and the devisee, instead of being
a life tenant, became the fee simple owner, unfettered by any trust in
remainder.

There being a life estate in the widow and a valid remainder
over the church, the natural question is, was the remainder vested
or contingent? Inasmuch as the amount of the estate which the St.

Mary's parish church would eventually receive was uncertain, and
since the reduction of the estate by the life tenants for comforts and
necessities of life might be so great as to exhaust the whole estate,
it might be contended that the remainder to the church would be

contingent. The following definitions are generally accepted, in
substance :

"A remainder is vested provided the person entitled thereto
is certain and in being, and is subject to no condition precedent
which would prevent its taking effect in possession if the par
ticular estate were to terminate immediately." (Tiffany, Real
Prop., p. 2S7.)
"A remainder is contingent if the person entitled thereto is

uncertain or not in being or if it is subject to a condition prece
dent." (Ibid.)

In accordance with the foregoing definitions the remainder is
clearly vested. The requisites are present, namely, a definite object



NOTES AND COMMENT S3

of bounty in remainder pointed out at the time of the creation of the

particular estate for life in the widow, and the event upon which this
remainder is to take effect in possession, subject to no condition

precedent such that the remainder might be defeated were the par
ticular estate to terminate immediately. In other words, the termina
tion of the particular estate is certain to happen with the death of

Margaret Burke, and the remainder under any condition will take
effect in possession at that time. The criterion of a vested remainder
is not the time of enjoyment in possession, which may be indefinitely
postponed, and may never be enjoyed, but the present, fixed right of
future enjoyment of the estate limited in the remainder. (Railsbock
v. Lovejoy, 116 HI., 442; Ducker v. Burnham, supra; Heilman v. Heil
man, I2g Ind., 59; Burleigh v. Clough, supra.)

Many courts hold that an estate may be given to a person
for life with power to sell and convey the fee, and that a remainder

may in such case be limited in fee after the termination of the life
estate. (Burleigh v. Clough, supra; GrifHthe v. GrifHthe, supra; Evans
v. Folks, supra; Stuart v. Walker, supra; Hinkle's Appeal, supra;
Lewis v. Palmer, supra; Skinner v. McDowell, supra; Steiff v. Seibert,
supra; Bevans v. Murray, supra; Spaan v. Anderson, 115 Iowa, 121 ;

McCullough v. Anderson, 90 Ky. 126; Wooster v. Cooper, 59
N. J., Eq. 628; Kennedy v. Kennedy, 159 Penn., 327.) Others
decide that such a remainder, so limited, is vested, though
subject to be defeated in possession by the exercise of the power by
the life of the tenant. The power of disposition in the present case

is not unlimited, but qualified,�to be exercised only in case the life
tenant shall deem it necessary, in order to supply herself with the
comforts and necessities of life. Exercise of the power of alienation
without reference to the condition imposed would be restrained

(Dalrymple v. Leach, 192 111., 52) and, though the whole estate may
be defeated by the exercise of the power as conferred by John F.
Burke's will, should the court deem it necessary for her maintenance
and welfare, still the estate is a vested remainder and the remainder
will be protected, if necessary, and the trust enforced.

A case similar to Burke v. Burke is McGavock v. Pugsley, 1 Tenn.,
Chan. 410. There the testator gave by his will the residue of his
estate to his wife, "to be used and enjoyed by her during her natural

life, hereby authorizing her to sell or dispose of the same in any way
she may deem necessary for the convenience and support of herself
and our two children; and if at the death of my said wife any part
or portion of my property shall remain, the same to be equally divided
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between said daughters or their representatives." The court held
that the limitation over was good and that the devisees in remainder
were entitled to any property of the estate remaining in kind and

any such part of the proceeds of sale of any of the said property.
Following the Virginia decisions and those of its own jurisdiction,
the court stated that an unlimited power to dispose of the fee added
to a life estate vests in said life tenant the fee simple title because
of the repugnancy of estates. But where the estate is given for life
with a limited or special power of disposition/ a remainder over is
not repugnant. The first taker has no power of disposition until the

contingency happens�namely, what she deems necessary for her con
venience and support. The case does not go so far as to find the
remainder over as vested, but from the fact that the persons are in

being who are to take and the event is certain to happen�namely,
the widow's death, it would follow that the remainder is vested. The
same argument with regard to the uncertain amount of the subject
matter to be enjoyed in possession arises here, but as is shown by
Tiffany on Real Property, Vol. i, page 288, the uncertainty of the
enjoyment in possession of the property is immaterial.

It is to be noted that a remainder is not contingent because it is
uncertain whether it will ever vest in possession, since every remainder,
in life or in tail, is liable to terminate, by the death of the remainder
man, or his death without issue, before the termination of the par
ticular estate. For instance, in the case of a limitation of an estate
to A for life, with a remainder to B for life, B. may never be entitled
to possession, because he may die before A, but nevertheless his
remainder is vested. And so, though the estate in remainder be sub
ject to a condition subsequent which may cause it to terminate before
the termination of the particular estate, it will be a vested remainder
if the remainderman is ascertained and in being, and is not subject
to a condition precedent. Nor does the fact that the remainder may
be divested by the exercise of a power of appointment by the owner of
the particular estate or another render the remainder contingent.

A remainder after an estate tail, even though it be only for life,
is vested, although the probability of the remainder vesting in pos
session in such case may be remote, and though it may be destroyed
by a conveyance in fee simple made to bar the entail. F. R. G.
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A Treatise on the Law of Corporations Having a Capital Stock.
By William W. Cook, of the New York Bar. (Seventh Edition.)
In Five Volumes, Volume V. Boston : Little, Brown & Co. 1913.

The well known treatise of Mr. Cook on Corporations, now in its
seventh edition, is supplemented by the present volume, of about one
thousand pages, containing a large number of corporation forms, a

table of cases and an exhaustive general index to the entire work.

A History of Roman Law. By Andrew Stephenson, Ph. D., Pro
fessor of History in De Pauw University. Boston : Little, Brown
& Co. 1912 pp. V. 513.

Progressive history has so far evolved only five distinct systems
of law�Roman, English Mohammedan, Hindu and Chinese. The two

first named now cover nearly the whole of the civilized, and most of
the uncivilized world. Roman private law survives in substantially
all the European countries which formed part either of the ancient or of
the medieval Roman Empire. Its main strongholds in Western Europe
are Italy, Spain, Portugal, France, Switzerland, Germany including the
German and Slavonic parts of the Austro-Hungarian monarchy, Hol
land and Belgium. From Spain or Portugal it has passed to Mexico,
Central America, South America, Cuba, Porto Rico, and the Philli-

pines. From France or Holland it has passed to the Canadian province
of Quebec, Lousiana, Ceylon, Mauritius, British Guinea, South Africa,
French Africa, the Dutch and French East Indies. From Germany it
has passed to German Africa. To these areas must be added, in
Western Europe, Scotland, and, as outlying provinces more or less

closely connected with the system of Roman private law, may be men

tioned Greece, Servia, Bulgaria, Romania, Russia, Poland, the Scandi
navian countries and Japan. The strongholds of English law are

England, Wales and Ireland, and most of the British colonies, includ
ing Australia, New Zealand, and all Canada except Quebec and the
United States of America, except Louisiana, and the new dependencies
in which Roman or native law is administered.

As every student of English private law knows, its finer parts are

drawn from Roman sources. English equity and admiralty, commer-
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cial and probate law all find their sources in what Ihne calls the

"legacy of the Roman people, a legacy as valuable as the literary and

artistic models which we owe to the great writers and sculptors of

Greece." English and American lawyers are just beginning to realize

the vast debt they owe to that precious product of Roman civilization

which, after surviving the wreck of two Empires, lives on as a kind of

immortality, and as such has asserted a wider influence upon civiliza
tion than any other force except Christianity.

The genius of the Greek broke down at the threshold of law.

Jurisprudence is a Roman creation; legal science a Roman invention.

And yet it was an invention that occupied a thousand years in the

making. Roman law began with a code (the Twelve Tables, 451 B.

C.) and ended with a code (compiled work of Justinian, 533 A. D.).
The one produced of Roman civilization which was original was law ;

the one product that has survived was law. Our author has well said
that "Roman civilization may justly be considered the crown of an

tiquity. It had taken unto itself the civil and artistic life of the Orient ;
the poetry of Homer and Sappho; the philosophy of Plato and Aristo-

ble, and the religion of the Jew; the sum total, in fact, of all that
amount of the religions, laws, customs, languages, letters, arts and
sciences of all the nations of antiquity that had successively arisen,
held sway for a season, and passed away. It seemed to be the ap

pointed task of the Romans to collect the product of this mass of
varied national labor as a common treasure, to preserve it from dis
tinction at the hands of the ignorant and barbarous peoples, and to

deliver it over to the future ages for their instruction, enlightenment,
and inspiration." And yet of all this transmitted treasure Rome could
claim only one part as her own�law, which, in the highest sense of the
term, was her creation, her invention.
Every book should be judged in the light of what it pretends to be.

The author in his modest preface says : "This volume is the outcome of
a series of lectures given to advanced college students who were speci
alizing in history. It is, therefore, an institutional study and aims to

give, in a clear, analytical manner, the origin and development of Ro
man law in such compass as can be measured by well trained students
in a two-hour course running throughout the year." In the execution
of his design the author first employs the Historical Method, in order
to explain how Roman law grew. Then after the tree has reached
its full growth, he cuts it down and splits it up by the Analytical Method
in order to show what Roman law really is. He has executed both
tasks with painstaking care, and with marked ability, and the result Is
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not only valuable to the class of students for whom it was specially de

signed, but it is worthy of the careful study of any English or Ameri
can lawyer who desires to make a real beginning in the study of Roman
law. Such a student will do well to meditate upon the fundamental

concepts and divisions of the law as found in Gaius and Justinian.
"While our minds are occupied with this task," says the author "it

may be well to remember the fact that has been emphasized again and

again in previous historical discussions, that we are dealing with a

body of legal truth which forms the common basis of nearly all the
modern systems of law. Thus it happens that while we are pro
fessedly studying the laws of ancient Rome, we are, in fact, studying
general legal doctrines which, to a greater or less extent, pervade the
laws of all civilized countries. Some peculiar features of the Roman
law have passed away with the decay of the social institutions upc*
which they were founded, as, for instance, those that relate to slavery ;
certain features have been modified to meet the new and more com

plex relations of modern life; but so far as modern jurisprudence
moves in harmony with the national purpose of all law, it cannot de
part from those broad and essential triumphs which received a clear
and scientific form in the writings of the Roman jurists, and which have
been preserved in the Corpus Juris Civilis."

Hannis Taylor.

A Treatise on the Law of Estoppel. By Melville M. Bigeiow.
Sixth Edition, Revised by James N. Carter. Little, Brown &
Co. 1913.

A new edition of this standard treatise, which has reached the

dignity of a legal classic, will be welcomed by students and the pro
fession. Possibly the first impression one acquainted with prior edi
tions receives upon its examination is of regret that its learned author
has not seen fit to enlarge and expand the text upon certain specific
subjects coming within the purview of his work. His extended experi
ence both as law-writer and teacher would give authoritative weight
to his discussion of many modern applications of equitable estoppel.
But it is a tribute, both to his ability to accurately and clearly state the

principles of the Law of Incontestable Rights and to the fine stability
of the subject itself, that the text of his sixth edition reads as his first.
Moreover, it is pleasing to the conservative mind that there is one

subject connected with the administration of the law which is not

affected by the vagaries of legislators and the restless empiricism of
modern reformers.
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For estoppel is no' longer regarded as a rule of evidence, but as a

branch of the substantive law. It does not merely supply rules for

determining whether rights exist or not ; it creates rights. Moreover,
the application of its principles makes men honest, whether or not they
wish to be. In the happy epigram of Mr. Justice Swayne in the case

of Morgan v. C. & A. Ry^ Co., 96 U .S., 716: "It proceeds upon the

ground that he who has been silent as to his alleged rights when he

ought in good faith to have spoken, shall not be heard to speak when
he ought to be silent."

The editor of the present edition has evidently not attempted to

include in the noces all recent cases which have been decided upon
questions discussed in the text. Many important ones are, however,
included, as in the case of equitable estoppel of married women under
modern statutes. In other words, he has preserved its style and
character as a text-book, or treatise, and not transformed it into a

digest of cases on the subject.
Ashley M. Gould.


