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THE ORIGIN AND GROWTH OF THE LAW OF

NEUTRALITY

At this moment, when the United States stands forth as the most

potent neutral power in the midst of the warring' nations, it is at

once interesting and instructive to consider the influence exerted by
this republic upon the growth of the law of neutrality as now under
stood.

While the sweeping assertion usually made that the nations of
classical antiquity possessed no words which expressed what is now

understood by the English terms, neutral and neutrality, is literally
and technically true, it must not be accepted as conclusive of the fact
that the idea itself did not exist in any form whatever. Dim as the

conception of neutrality, as between State and State, may have been,
there is definite and satisfactory evidence of the fact that the Greek
law of nations provided as carefully for the neutralization during war

of the person and property of a certain official known as a IIPOHENOS
as the Red Cross conventions now provide for the neutralization of
the medical staff, with their equipages and instruments, devoted to the
care of the wounded during actual hostilities. Prof. H. Brougham
Leech, after defining the rights of ambassadors as recognized in the
Greek law of nations, says that "akin to the subject which has been
under discussion is the institution called IIPOHENOS. This system,
widely adopted among Hellenic communities, was in many respects
analogous to the modern system of consular agency. * * * The

pr.o.venus was the person who, in his native city, represented the
interests of another community." The fact that Professor Leech has
thus convinced us, quite unconsciously, that such a thing as a neu

tralized person during war was known to Greek diplomacy, while em

ploying the proof of it in connection with another subject, renders
what he says only the more convincing. (See Essay on Ancient In
ternational Law, pp. 49, 64.) There is nothing, however, going to

show that the Romans had any clearly defined idea even of a neu-
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Iralized person during war. The terms neutralis, neutralitas, barbar

isms used by certain modern writers, are not to be found in any classi

cal author. The Latin language contained no substantive whatever

corresponding to neutrality. The nearest approach ever made by the

Roman historians and civilians in their efforts to describe those we

now call neutrals was embodied in such inadequate expressions as

amici, m-edii, pacati, socii.
The idea of neutrality as now understood is the outcome of the

creation of a family of nations composed of coequal and sovereign
States whose only common superior is that body of rules which Grotius

was the first to place upon the throne made vacant by the collapse
of the Mediaeval Empire as an international power. Throughout
the sixteenth century there was such an absence from the common

law of nations of any recognized duty denying to a State the right
to commit, or to permit its subjects to commit, acts of open hostility
against other States with which it was nominally at peace, that neither

usage nor moral opinion was outraged if a neutral State permitted
an enemy or its ally to enlist levies within its territories, or if it
should supply him, directly or through its subjects, with munitions of
war. If any recognized rule had then existed forbidding such un

neutral acts there would have been no occasion for the series of treaties
entered into during that and the preceding epoch expressly stip
ulating for neutrality in such a way as to prevent the contracting
parties from assisting the enemies of the other, either publicly with
subsidies or auxiliary forces, or privately by indirect means.

That the right to resist and resent the performance of acts of
war wTithin its lands or waters was vested, in theory at least, in a

sovereign State, at the beginning of the seventeenth century, is mani
fest from the proclamation issued by James I in 1604 directing that
"all officers and subjects by sea and land shall rescue and succour all
such merchants and others as shall fall within danger of such as wait
the coasts." And yet the non-existence of any well-defined rule cov

ering the entire subject is manifest from the short and unsatisfactory
chapter ("De his qui in bello medii sunt"), in which Grotius went no

further than to say that "it is the duty of those that are not engaged in
war, to sit still and do nothing that may strengthen him that prosecutes
an ill cause, or hinder the motions of him that hath justice on his side ;
and, in a dubious case, to behave themselves alike to both parties, as in
suffering them to pass through their country, to supply them with pro
visions, and not to relieve the besieged." He had previously admitted,
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however, that "it is not inconsistent with an alliance that those who
are attacked by one of the parties to it shall be defended by the other,
peace being maintained in other respects."

The vague and incoherent doctrine of neutrality thus put forth
by the "father of the law of nations," at the end of the first quarter
of the seventeenth century, was of a piece with the practice prevail
ing about that time, from which it clearly appears that such doctrine
as did then exist had not advanced beyond the stage of theory. "In

1627, the English captured a French ship in Dutch waters; in 1631,
the Spaniards attacked the Dutch in a Danish port; in 1639, the Dutch
were in turn the aggressors, and attacked the Spanish fleet in English
waters ; again in 1666, they captured English vessels in the Elbe, and
in spite of the remonstrances of Hamburg and of several other Ger
man States did not restore them ; in 1665, an English fleet endeavored
to seize the Dutch East India squadron in the harbour of Bergan,
but were beaten off with the help of the forts; finally, in 1693, the
French attempted to cut some Dutch ships out of Lisbon, and on being
prevented by the guns of the place from conveying them off, burnt
them in the river." And yet the learned author (Hall) from whose

pages that extract is taken concludes that "by the latter half of the
seventeenth century it was no longer necessary to stipulate for neu

tralization in precise language. The neutrality article dwindled with a

promise of mutual friendship. But it would be a mistake to infer from
this that international practice conformed to the more stringent pro
visions of former treaties."

During the latter part of the eighteenth century, while publicists
like Galiani, Lampredi, and Azuni were giving scientific form to the

growing conceptions of the rights and duties of neutrals, considered
as a definite part of the international code, and while the Baltic powers
were insisting upon the practical enforcement of such rights and duties
at the cannon's mouth, the young republic beyond the sea was sud

denly called upon to restate with precision and force the very im

perfect rules by which the law of nations then attempted to protect
the sanctity of neutral territory. The loose practices of the seven

teenth century, under which acts of war were so often committed with

impunity upon neutral lands and waters, after being improved during
the latter part of the eighteenth in series of treaties binding the con

tracting parties not to permit hostilities between belligerents within a

marine league of their coasts, and not to attack within a like distance of
neutral shores, relapsed during the wars of the French revolution into
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a condition worse than the first. In 1793 even the government of
Great Britain refused to restore a French frigate, captured in the port
of Genoa by two English men-of war, and in 1806, Murat, when he

came into violent collision with Danish forces while pursuing a corps

of Prussians under Blucher across the Danish frontier, informed the

Danish commander that French troops would follow their enemies

wherever they found them. Napoleon and his marshals ruthlessly ad

hered to that rule, emphasized by Frederick the Great, who said, "that

there are no neutrals when there is war." In 1803, Napoleon said that

in the war then begun there should be no neutrality; and in 1806 he

embodied that declaration in his famous edict, issued at Berlin, whose

object was to crush neutral commerce without blockade, by controlling
the neutral governments themselves.

Such were the conditions under which Washington, inspired by
Jefferson, issued his epoch-making neutrality proclamation of April 22,
1793, stating that "it appears that a state of war exists between Aus

tria, Prussia, Sardinia, Great Britain, and the United Netherlands of

the one part and France on the other, and the duty and interest of the

United States require that they should with sincerity and good faith

adopt and pursue a conduct friendly and impartial toward the bellig
erent powers." The foundations of the existing law of neutrality thus

laid by two of the greatest of American statesmen were soon built

upon by American publicists, who have made invaluable contributions
to the subject. The great English publicist Hall has said : "The policy
of the United States in 1793 constitutes an epoch in the development
of the usages of neutrality. There can be no doubt that it was in

tended and believed to give effect to the obligations then incumbent

upon neutrals. But it represented by far the most advanced existing
opinions as to what those obligations were ; and in some points it even
went further than authoritative international custom has up to the

present time advanced."

Jefferson was never more farsighted, more thrifty than when he
seized upon a most propitious occasion to give emphasis to our rights
as the great neutral carrier between the warring European nations.
His policy of neutrality was a rich fertilizer spread upon the growing
crop of American clipper ships, whose beginnings were made possible
by a colonial policy designed to produce an opposite result. An im
portant part of England's restrictive policy was embodied in an act
of 1763, which forbade the importation into the colonies of "anv com

modity of the growth, production, or manufacture of Europe," except
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out of England and in English ships. Thereafter merchandise could
not lawfully be carried directly out of Europe to the colonies, even in
an English ship manned by English seamen. But despite the terms

of an act intended to keep the colonies "in a firmer dependence" upon
the mother country, the fact remained that ships built in the colonies
were English-built ships within the meaning of the statutes, and New

England, aided by British capital, devoted herself with ardor to build

ing ships out of the splendid timber with which her virgin forests
were filled. In that way her industrial life was so transformed as to

make her the rival of the Dutch in the carrying trade of the seas.

Her shipbuilders and seamen were busy in every village that had its

port, setting up stocks and building sea-going craft, if only to carry
cargoes along the coast.

While Napoleon was striving for a decade to conquer the power
of England on the sea by closing against her trade the harbors of
Europe, the ubiquitous Yankee sailor, with his clipper ship, was the

sharpest thorn in his side. It was his presence in the Dutch ports that
occasioned the trouble between the emperor and his brother, Louis,
King of Holland, who, when rebelling against the blockade, said that
the continental system would "ruin France and all the commercial na
tions in the empire before it could ruin England." But more im

portant still is the fact that the bowsprit of the New England schooner
was the entering wedge that broke the alliance made at Tilsit in 1807
between Napoleon and the czar, and finally brought to an end the

great trade war between France and England, which began with Na

poleon's secret purchase and then his hasty sacrifice of Louisiana. A
brilliant writer has said recently that "no one knew better than John
Quincy Adams, however, that the fleets of Yankee schooners which
haunted the fogs of the Baltic, bidding saucy defiance to the British
blockade of the sea and the French blockade of the land, were a more

serious cause of estrangement between Napoleon and Alexander than
the annexation of Oldenburg. The French emperor had been in
formed by his minister at Washington that 'the Americans possess a

sort of vessel, called schooners, the swiftest in the world,' and he
demanded that the czar seize those strange, speedy little Yankee clip
per ships and all other craft that were landing English produce in
Russia under cover of neutral flags. No doubt an immense amount

of British freight was being dumped at Russian ports, chiefly by Amer
ican ships, to be distributed thence over Europe." Not only did the
czar refuse to comply with Napoleon's demands, but he boldly defied
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him by prohibiting the entry into Russia of many French manufac
tures on the ground that the wealth of his empire was being reduced

to pay for Parisian luxuries. While Napoleon's invasion of Russia

was a disastrous mistake, it was undertaken as the last desperate
chance to frighten the czar with the exclusion from his ports of the

great neutral carrier of that day, the Yankee clipper ships. The em

peror clearly understood that if Russia was permitted to break his

blockade, no other nation could be asked to maintain it, and thus it

would only be a matter of months until the czar would be able to form

a new coalition against France.
The splendid position thus won by our merchant marine at the

beginning of our national life was more than maintained down to the

time when it was shattered by the events of the civil war. Thus it
was that while steamships, an American invention, were first used in
American waters, the American people did not keep the pace when the

great change from sails to steam began to set in. And in this con

nection it is interesting, now when the German armies are so near the
coasts of the English channel, to recall the fact, not generally known,
that when Napoleon was planning an invasion of England our in

ventor, Fulton, paid him a visit in order to exhibit to him his new

steamboat, in the hope that he would seize upon it and utilize it. After

having it examined by a committee of French experts, Napoleon said
that while Fulton's invention, in its then crude state, was of no prac
tical value to him, it embodied an idea destined to revolutionize the
world. It has revolutionized the world, without bringing to the home
land of the inventor that supremacy over the seas which we should
now be asserting as the great neutral carrier of the nations.

While American publicists were necessarily the last to make contri
butions to international law. by common consent they have rendered

already invaluable services in developing the law of neutrality and in
ternational private law, or conflict of laws. An eminent British states
man once said in parliament, while a minister of the crown, "that if
he wished for a guide in a system of neutrality he should take that
laid down by America in the days of Washington and the secretary
ship of Jefferson," a statement strengthened by Sir Robert Phillimore,
who said that when the United States were sorely tried during the
war of the first French Revolution, "in 1793 under the presidency
of Washington, they put forth a proclamation of neutrality, and re

sisting both the threats and the blandishments of their recent ally, took
their stand upon sound principles of international law, and passed their
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first neutrality statute of 1794. The same spirit induced the Govern
ment of these States, at that important crisis when the Spanish colonies
in America threw off their allegiance to the mother country, to pass
the amended foreign enlistment statute of 1818, in accordance with
which, during the next year, the British statute, after a severe

struggle, and mainly by the great powers of Mr. Canning, was car

ried through parliament." Such was the general character of the
work performed by the early publicists of the United States in the
official conduct of its foreign affairs prior to the advent of those who
have expounded the principles of international law in formal treatises.

Georgetown University.
Hannis Taylor.
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DYING DECLARATIONS

The statements of a dying person have been regarded, from an

early period, as entitled to a high degree of credit: nemo moriturus

praesumitur mentiri.
The substantial underlying reason for this belief was well summed

up by Shakespeare (about 1595), in the following passage from King
John (act V, scene IV), where the declarant, mortally wounded, and,

shortly after, dying, made disclosures of a foul conspiracy :

Earl of Salisbury: "May this be possible? May this be true?"

Count Melun : "Have I not hideous death within my view,
Retaining but a quantity of life,
Which bleeds away even as a form of wax
Resolveth from his figure 'gainst the fire?

What in the world should make me now deceive.
Since I must lose the use of all deceit?

Why should I then be false, since it is. true

That I must die here, and live hence by truth?"

These lines have been quoted more than once as presenting the

legal standard required of a person whose statements are permitted
to be received in evidence as dying declarations ; and it has been re

marked that therein Shakespeare did but anticipate the courts.

Conceding that the experience of many centuries of observation
of the conduct of man, in his relation to human affairs, justifies the
belief that a dying man presumably speaks the truth, the subject itself
becomes interesting in relation to its legal aspect.

In tracing the history of the use of such declarations in judicial
proceedings, it must be remembered that the rules of evidence, as now

firmly established and applied, are the evolution of a very crude be

ginning of many centuries ago, when hearsay flourished in full vigor,
and jurors were permitted freely to acquaint themselves concerning
the matters in suit, both before and during the trial ; and the idea that
their verdict should be the result of sworn evidence adduced before
them in open court then played no prominent part.

Sir James Stephens well summed up the matter thus :

"The only rules of evidence as to matters of fact recognized
in the sixteenth century seem to have been the clumsy rules of
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the mediaeval civil law, which were supposed to be based on the
Bible. If they were set aside, the jury were absolute, practically
absolute, and might decide upon anything which they thought fit
to consider evidence."

It is, therefore, not surprising, in the absence of any specific rule

of evidence or law forbidding it, that statements or declarations made

out of court, whether by the living or by persons since deceased,
should formerly have been freely received and used as good evidence
in 'both civil and criminal cases.

Take, for example, the report of the trial of Sir Walter Raleigh,
in 1603 (2 How. St. Tr. 18), which indicates that he continuously in
sisted that Lord Cobham (whose privy examination was freely read
and used as good evidence against the accused), be produced for

examination in open court, but without avail ; as illustrated by the

following extract from the report of that trial :

Raleigh.�"The proof of the common law is by witness and

jury; let Cobham be here, let him speak it. Call my
accuser before my face, and I have done.

"Indeed, where the accuser is not to be had conveniently,
I agree with you ; but here my accuser may ; he is

alive, and in the house.
*******

"If there be but a trial of five marks at common law, a

witness must be deposed. Good my lords, let my ac

cuser come face to face, and be deposed."
Popham, L. C. J.�"You have no law for it."

It is interesting to note that Raleigh conceded that if the witness,
Cobham, were unavailable, that is, if for any reason he could not be

physically produced in open court, the use of his extrajudicial state
ments might be justified : his point Was that Cobham was immediately
at hand and readily producible. The rule there applied, however, was
that hearsay statements, if otherwise made probable by concurring
circumstances, were good evidence against the accused.

The original idea, in connection with the use of dying declara
tions, seems to have been founded chiefly upon the fact that the wit
ness whose statements were desired as evidence was dead, and, hence,
could not be produced ; therefore, a reproduction of those statements

by a living witness was both necessary and proper. Furthermore, the
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requirement that the declaration must have been made under a sense

of impending death does not, at first, seem to have been firmly estab

lished.

Thus, in the trial of Philip, Earl of Pembroke, for the murder

of Nathanael Coney (1678), statements made by the deceased after the

assault were freely received; and this, apparently, without any par
ticular reference to his state of mind as to approaching death, or

otherwise (<5 How. St. Tr. 1309); and the same thing is found in
the trial of Charles Lord Mohun, for the murder of William Mount-
ford (1691); although, in that case, the testimony of the attending
surgeon indicates that the declarant was in extremis, and was so ad
vised by said witness, at the time of making certain statements to him,
and which were given in evidence at the trial ; but, beyond stating the

fact, no particular point seems to have been made about the matter;
and other witnesses freely testified to statements made by the de

cedent, without in any way describing his then condition of mind as to

approaching death, or otherwise.
Somewhat later, came the case of Rex v. Hugh Reason and

Robert Tranter (1722), for the murder of one Luttrell, and here will
be found the use of declarations of this kind limited in accordance
with the modern rule (16 How. St. Tr. 1), and, in a note to Section

156, Greenleaf on Evidence, this is said to be the earliest reported case

on this subject. As a matter of fact, there were earlier reported
cases upon the subject (supra), although the limitation upon the use

of such declarations apparently was then not considered or decided.
Further homicide trials followed, wherein the same limitation was

recognized and applied (e. g., Earl Ferrers, in 1760, for the murder of

John Johnson, 16 How. St. Tr. 885; William Lord Byron, in 1765, for
the murder of William Chaworth, ip How. St. Tr. 1177, etc.)

While the doctrine limiting the use of dying declarations was thus

being established in criminal cases, the use thereof, to some extent

at least, was still being permitted in civil cases; thus in Wright dem.
Clymer v. Littler, ejectment (1761). a subscribing witness to a will

confessed, while dying, that he himself had forged it, and this testi

mony was received as good evidence; although the force thereof, as a

legal precedent, was somewhat weakened by the fact that such testi

mony was brought out by cross-examination on behalf of defendants,
and, moreover, it was not objected to at the time. Curiously enough,
in the report of this case, it is set forth that counsel, urging the

general admissibility of dying declarations, observed: "declarations of
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dying men have been admitted as evidence even in cases of murder."
(3 Burr. 1244.)

To like effect is a case cited by Lord Ellenborough, C. J. in Ave-
son v. Lord Kinnaird, (6 East, 195), and in Bishop of Durham v.

Beaumont (1 Camp. 211), holding that the confession of an attesting
witness to a bond made in his dying moments, and wherein he begged
pardon of Heaven for having been concerned in forging the bond,
is admissible in evidence.

(Note.�The doctrine of the above two cases was afterward re

pudiated, in the well-known case of Stobart v. Dryden, 1 M. & W . 615,
decided in 1836; see, also, United States v. Boyd, 8 App. D. C. 440.)

Finally, McNally on Evidence (p. 386), published in 1802, ob
served :

"In civil cases the rule of receiving as evidence the dying
declaration of a person in extremis hath also been adopted, and
on the same principle as in criminal cases."

In support of the statement, the author cites the case of Wright,
dem. Clymer v. Littler, supra.

The above brief sketch will sufficiently indicate that, for some

little time at least, there was an apparent lack of uniformity of

opinion in respect of the use of dying declarations ; some few decisions,
as well text-writers, seemingly affirming the right to use any declara
tion in extremis, whether in civil or criminal cases ; while, on the
other hand, other decisions limited the use thereof to homicide cases.

Wigmore, in his valuable work on Evidence (Sec. 1431), sug

gests that the language of Serjeant East (/ Pleas of the Crown, 353),
published in 1803, led to a change of practice in England in respect
of the^use of dying declarations ; and that, thereafter, the admissibility
thereof became limited to cases of homicide.

The text of Serjeant East, just referred to, was thus:

"Besides the usual evidence of guilt in general cases of

felony, there is one kind of evidence more peculiar to the case of

homicide, which is the declaration of the deceased, after the mortal

blow, as to the fact itself, and the party by- whom it is committed.
Evidence of this sort is admissible in this case on the fullest neces

sity; for it often happens that there is no third person present
to be an eye-witness to the fact ; and the usual witness on occasion
of other felonies, namely, the party injured himself, is gotten
rid of."
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It is further suggested by the same author, that it was natural, in

a chapter on Homicide, to call special attention to the circumstances

recited in the foregoing quotation ; but, he adds, that Mr. East cited

no authorities for confining the evidence to homicide cases merely, and
that he probably had no intention of making such an absolute state

ment (Vol. ii, p. 1800, note 3.)
Whatever may have been the real origin of the limitation, as well

reason therefor, the fact remains that the rule finally became uniform

and fixed, both in England and in this country, limiting the use of

dying declarations to homicide cases, and under the conditions below

noted (Rex v. Mead, perjury, 2 B. & C. 605, decided in 1824; Rex. v.

Lloyd, robbery, 4 C. & P- 233, decided in 1830, etc.)
If the sanctity attributed to statements made by persons in ex

tremis be based upon the general belief that the dying speak the

truth, and that the conscious knowledge of immediately impending
death creates a situation of equal solemnity and probity with that pro
duced by a sworn statement in court ; it would seem obvious that such
declarations should be equally convincing in both civil and criminal
cases ; but the doctrine has long since become firmly established that

the use of dying declarations is limited as above explained.
Without further pursuing the history of the matter, the rule

itself may be briefly considered.
It is now well established that dying declarations are admissible

in evidence only where the death of the declarant is the subject of
criminal charge, and the circumstances of the death of the deceased
are the subject of the declarations.

It having been affirmed long ago that "evidence of this sort is ad
missible in this case on the fullest necessity," it has been suggested
that where such necessity does not exist in the individual case, the
reason for the admissibility of such declaration itself disappears, and,
therefore, that other available testimony should be produced in open
court.

No such limitation upon the rule, however, is recognized ; the

"necessity" referred to being the general public necessity to protect
human life by the punishment of manslayers, and not the exigency of

any particular case (Com. v. Roddy, 184 Pa. St. 274.)
The first prerequisite to admissibility is that the declaration itself

must have been made in respect of the very transaction itself, where
the death of the declarant is the subject of the charge, and the case is
one of homicide.
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Next, and most important, as well absolutely necessary to be

proved before such declaration can be received in evidence, is the fact
that the statement was made by declarant under a sense of impending
death, and that fact is to be made out to the -satisfaction of the court

before the declaration is admissible at all. Such preliminary evidence
for the court may be given in the presence of the jury.

The circumstances under which the declaration was made belong
to the province of the court, it being held that such question is placed
upon the same ground as the preliminary proof of documents and of
the competency of witnesses, which is always addressed to the court;
but after the declaration is admitted in evidence, its credibility is en

tirely within the province of the jury ; and the latter then is at liberty
to weigh all of the circumstances under which the declaration was

made, including those already proved to the court, and to give to the
declaration such weight, upon the whole evidence, as the jury may
think it entitled to deserve.

In passing, it may be remarked that, in some of the States, the

preliminary question (whether the statement was made under a con

sciousness of impending death), is left to the jury on the whole evi
dence ; but that is not the general rule.

It is not required that any particular formula of words shall be
assented to or acquiesced in by the declarant; it is enough if it can be
made satisfactorily to appear that the declarant was in the condition
of mind concisely described as in extremis, at the time the declaration
was made ; and this whether the same be directly proved by the ex

press words of the declarant ; from his conduct ; by the opinions of the
medical or other attendants stated to him ; or other circumstances of the
case ; all of which may properly be resorted to in order to ascertain
the state of mind of the declarant, in respect of hope of recovery,
or otherwise, at the time of jnaking the declaration.

Thus, in Carver v. United States (164 U. S., 694-6), the proof
offered in support of the dying declaration was that the declarant
took the sacrament after she was shot, and that a Catholic priest
performed the last rites of the church in her behalf�the fact of re

ceiving extreme unction being considered as sufficient to establish that

she thought herself in a dying state.

As has been well expressed, it is the impression of almost im
mediate dissolution, and not the rapid succession of death in point of
fact, that renders the testimony admissible.
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Any hope of recovery, however slight, and even though followed

by speedy death, would render the declaration inadmissible.

Again, such declarations must point distinctly to the cause of the

death, and the circumstances surrounding, producing and attending
it_thus. dying declarations as to previous threats, prior state of feeling,
relations between the parties, former quarrels, and mere opinions, are
not admissible.

Under this limitation, it would be inadmissible to prove a declara

tion: "B shot me, though I did not see him"�^that would be an

opinion merely, and not the statement of a fact.

An exception to the above limitation, however, is apparently
recognized to the extent of receiving such explanatory statements as

that the attack was "without provocation," "for nothing," "intentional,"
and the like; although such statements, at last, necessarily embrace a

conclusion and opinion of the witness as a result of reasoning or deduc
tion from facts. (See, Wroe v. State, 20 Ohio St. 460; contra, dis

senting opinion in Boyle v. State, J05 Ind. 469.)
The rule is subject to the further limitation that the declarant

must have been a competent witness to testify while living; otherwise,
his dying declaration will be inadmissible. In short, the situation does
not render competent an otherwise incompetent and inadmissible wit
ness. Thus, the dying declarations of an insane or imbecile person,
or of a child of too tender age, are rejected; for the obvious reason

that such persons would be utterly unreliable and untrustworthy if

alive, and their statements are entitled to no greater force simply
because the declarants are dead (R. v. Pike. _? C. & P. 598, dying
declaration of child four years of age rejected.)

So. too, the credibility of the dying declarant may be attacked
under the usual rules applicable to the case of a living witness testify
ing in court.

It is. also, competent to impeach or contradict a dying declaration,
and this may, be done by proving other and inconsistent statements

made by the declarant, even though the latter were not made under
conditions justifying their admission as dying declarations (Carver v.

U. S., supra.)
Then, too, dying declarations are admissible in favor not onlv of

the prosecution, but of the defendant as well. (Mattox v. U. S.,
146 U. S. 140.)

Contention has sometimes been made that such statements alleged
to contradict or to be inconsistent with the dying declaration must be
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shown to have been made under conditions of equal sanctity and

solemnity with the dying declaration itself, that is, under "the certain

expectation of almost immediate death," but the Supreme Court of the
United States has rejected the contention, as above; thus placing dying
declarations on the same footing as other testimony in court, and sub

ject to the same measure of contradiction and impeachment.
Conceding that the use of dying declarations, in the cases, and

under the limitations above mentioned, is justifiable upon the grounds
of general public policy and necessity, and this notwithstanding that
the admission thereof is otherwise violative of all of the reasons for the
exclusion of hearsay, there remains to be -considered the question of
the effect thereof, and the possible danger of injustice to the indi
vidual against whom they are used.

It is perfectly evident that, in such case, the accused on trial
rests under a decided disadvantage. As a general rule, such declara
tions are secured by those whose interests are in favor of the declar
ant and opposed to those of the accused ; they are taken in an entirely
ex parte manner, not in the presence of the accused, and are usually
the result of direct and leading questions, perhaps suggestive of the
answers expected ; they are not infrequently taken by the prosecuting
officer, who thereafter intends to use the same in evidence against the
accused; furthermore, such declarant may be disposed to give only
partial account of the occurrence, and it is to be remembered that

some feeling of animosity or resentment may quite naturally be felt

by the declarant in such cases.

These disadvantages are pointedly summed up by the court in its

opinion in Schell vs. State (88 Ala., 14), wherein it was suggested that

dying declarations usually possess the following infirmities : lack of
cross-examination ; jury can not observe the temper or manner of
the declarant; such declarations are usually testified to by friends,
relatives, or other biased persons; liability of misunderstanding; and,
finally, liability that the declarant asserted as facts those things of
which he had only strong convictions, but of which he had no knowl

edge from his senses.

The decided cases very clearly recognize the fact that a dying
declaration does not necessarily import absolute verity.

Thus, in the dissenting opinion in the case of Boyle vs. State,
supra, the following is stated :

"It is a fact, too, that the expectation of death does not

always make a good man of a bad one, nor a truthful man of a

reckless one."
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And, in the case of Mattox vs. United States (146 U. S. 140),
the following is stated:

"A dying declaration by no means imports absolute verity.
The history of criminal trials is replete with instances where wit

nesses, even in the agonies of death, have, through malice, mis

apprehension, or weakness of mind, made declarations that were

inconsistent with the actual facts ; and it would be a great hard

ship to the defendant who is deprived of the benefit of a cross-

examination, to hold that he could not explain them. Dying
declarations are a marked exception to the general rule that

hearsay testimony is not admissible," etc.

Notwithstanding the state of court decisions, both in England
and in this country^, as above pointed out, it is interesting to note that

quite a recent decision has been rendered by the Supreme Court of

Kansas, February 7, 1914, in the case of Thurston v. Fritz (138 Pac.
62j). wherein that court rejected the limitation upon the use of dying
declarations, and, under the authority of the text in Wigmore on Evi

dence, admitted a dying declaration in a civil case. There, an action
was brought by an executor to recover balance claimed to be due
from the defendants for a certain tract of land and personal property
formerly belonging to the testator. It seems that, the evening before
the testator died, he stated that he had been advised by his physician,
nurse, and priest, that he could not live long, and that he wished to

make a dying statement. Thereupon, he dictated and signed a written
statement in the presence of several witnesses, giving his version of the
details relating to the sale of the above property; and the court held
such statement to be admissible.

The rule admitting dying declarations as good evidence in homi
cide cases is now too firmly fixed and established to render it profit
able to indulge in speculation as to whether, after all, it might not

have been a better and safer rule to reject dying declarations alto

gether; but the thought will naturally occur to the careful thinking
mind (although the question has been foreclosed by judicial decision),
why should a dying declaration be good evidence in one particular
kind of a criminal case, and not in other criminal cases, and not at

all in civil cases ; indeed, the confession of a dying man that he was

guilty of the murder with which another stands charged is excluded
(West v. State, 76 Ala., 98; Davis v. Com., 95 Ky. 19; Donnelly v.

United States. 228 U. S. 243.) A. A. Hoehling, Jr.
Georgetown University.
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FEDERAL ACCIDENT COMPENSATION LAW

During recent years there has been, in this country, considerable

agitation in favor of a change in the law relating to compensation, or
damages paid, by the employer for personal injuries sustained by the

employee.
This agitation is due, in great measure, to the widespread belief

in the minds of the Bench and Bar, Capital and Labor, and the

public generally, that the common law, and the doctrines engrafted
thereon, such as "Contributory Negligence," "Assumed Risk," "Fel

low-servant," etc., dealing with the subject, are not consistent with
modern industrial conditions.

This belief has been strengthened by the knowledge that in Eng
land in 1897, tne fountain of our common law, and in practically all

civilized countries, even in those countries where the narrow technical
rules of the common law never prevailed, during recent years liberal

legislation has been enacted, abolishing former laws on the subject
both in substance and in procedure.

The purpose of all this class of legislation is, while enlarging the

liability of the employer, to make more simple and yet more certain the

remedy of the injured employee, and to tend to definitely fix and

equalize the rates of compensation for the injuries.
The reasons for the enactment of these Statutes are fundamentally

the same in all jurisdictions, and are aptly and concisely summarized
in the preamble to one of the latest State statutes on the subject�that
of Maryland, effective November 1, 1914, reciting that:

"Whereas, the State of Maryland recognizes that the prose
cution of various industrial enterprises which must be relied upon
to create and preserve the wealth and prosperity of the State
involves injury to large numbers of workmen, resulting in their

partial or total incapacity or death, and that under the rules of

the common law and the provisions of the statutes now in force
an unequal burden is cast upon its citizens, and that in determin

ing the responsibility of the employer on account of injuries sus

tained by his workmen, great and unnecessary cost is now in
curred in litigation, which cost is borne by the workmen, the

employers and the taxpayers, in part, in the maintenance of courts
and juries to determine the question of responsibility under the
law as it now exists; and * * *
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"Whereas, the common law system governing the remedy of

workmen against employers for injuries received m extra

hazardous work is inconsistent with modern industrial conditions ;

and injuries in such work, formerly occasional, have now become

frequent and inevitable."

In these words of the preamble of the Maryland Act, "the com

mon law system * * * is inconsistent with modern industrial con

ditions," you have the basic demand for the enactment of all legislation
of this character.

Some of the States have attempted to meet this demand by the

passage of "Employers' Liability Law," others by "Workmen's Com

pensation Law," and others by both.
If this radical departure from the common law is to be made in

all the States of the Union, as it probably will be, there should be a

uniformity in these various State laws, and these State statutes should
be in conformity, as near as possible, with the Federal Statutes on

the subject.
Congress, of course, can legislate, under the Constitution, in ref

erence to the subject only so far as it affects interstate or foreign com

merce, or the District of Columbia, or territorial possessions, and this

consequently narrows the scope of any Federal legislation in limiting
the change, outside of territory- directly under Federal control, to

those industries affecting interstate or foreign commerce. And, in
interstate commerce, it naturally follows that common carriers, prin
cipally railroads, are the ones to be affected by Federal legislation.

What are the changes in industrial conditions, from the time when
the common law was formulating to the present day; and what is the

present status of the Federal law in respect to personal injury cases?

As was said in the Report of the Workmen's Compensation Com
mittee to President Taft, Feb. 2, 1912:

"At the time of the adoption of the common-law rules of

liability, industrial conditions radically differed from those which

prevail today. The master employed comparatively few servants,
with whom in the performance of their work he was brought into
intimate association and was able to exercise a supervising care

and control. He was acquainted with the habits and character
istics of each of his servants ; the servants knew the master per

sonally in the same way, and moreover, were brought into such
close relationship with one another that their habits and pecu-



FEDERAL ACCIDENT COMPENSATION LAW 19

liarities were mutually known and understood. The business car

ried on was small in extent; the appliances which were used in
the work consisted in the main of hand tools; the power, when
any was used, was simple in character, afforded by the utilization
of horses or of water power applied directly to the machinery,
which was neither complicated nor particularly dangerous in
character. Under these conditions the rules of the common law
originated."

Originally, in case of injury received in the course of his em

ployment, the employee could recover damages from the employer
upon proof that the injury resulted from the lack of proper care

on the part of the employer�that the employer was negligent; but
in the development of law, it came to be the rule that the employer
could escape liability for the injury, notwithstanding his own negli
gence, if he could show that the employee was also negligent; or the
employer could make the defense that his employee could not recover

because he had assumed the known risks of the occupation ; or that the

injury was caused by the negligence of a fellow-servant. And so it

happened that while the increasing technicalities growing out of the
common-law doctrines of "Fellow Servant," "Assumed Risk," and

"Contributory Negligence" were making it more and more difficult
for an injured employee to recover from his employer for an injury,
the conditions under which the employee worked, owing to the increase
in the use of more and more complicated machinery, and the employ
ment sometimes of thousands of hands by one employer, were becom

ing more and more dangerous to life and limb. In other words, while
the hazards of receiving an injury in his daily work were steadily
increasing, the employee's chances for recovering damages for an

injury were correspondingly decreasing. As was well said in the
same Report : "In the industries of today,, often thousands of men are

employed in the service of a single master ; the appliances with which

they do their work consist in the main of more or less complex ma

chinery, kept in motion and often in highly rapid motion, by the ele
mental forces of steam and electricity. This machinery so propelled
is not always under the immediate control of the servant who uses

it, but its operation is governed by other servants at more or less
remote points. These and other changed conditions have so im

pressed intelligent observers in this country that attempts have been
made to modify the rules of the common law to meet them."

And, as President Taft remarked: "These attempts and others
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which might be enumerated all indicate a clear recognition on the part
of legislatures and courts that the common-law system of employers'
liability for negligence, with its various controlling defenses, can no

longer be justly applied to modern industrial conditions."

Attempting to alleviate the situation, Congress, in 1906, passed
the first Employers' Liability Act; which was held unconstitutional

by the Supreme Court of the United States (207 U. S., 463), because,
applying to all common carriers engaged in interstate commerce, it

imposed on the carriers a liability to an intrastate employee as well
as to an interstate employee. Immediately thereafter Congress en

acted the law of April 22, 1908, to meet the objections to the con

stitutionality of the former Act; and an amendment thereto in 1910.
This Act, and the amendment thereto, came before the Supreme Court
of the United States in the "Second Employers' Liability Cases" (223
U. S., 1), and the validity of the Act and Amendment was sustained
on all points.

The principal questions decided in these last mentioned cases

were :

"1. May Congress, in the exertion of its power over inter
state commerce, regulate the relations of common carriers by rail
road and their employees while both are engaged in such com

merce ?
"2. Has Congress exceeded its power in that regard by pre

scribing the regulations which are embodied in the act in question?
"3. Do those regulations supersede the laws of the States in

so far as the latter cover the same field?
"4. May rights arising under those regulations be enforced,

as of right, in the courts of the States when their jurisdiction, as

fixed by local laws, is adequate to the occasion?"

The Supreme Court answered all of these questions favorably
to the Federal Act. In rendering the opinion of the Court, Mr. Justice
Van Devanter said:

"Briefly stated, the departures from the common law made

by the portion of the act against which the first objection is
leveled are these :

(a) The rule that the negligence of one employee resulting
in injury to another was not to be attributed to their employer,
is displaced by a rule imposing upon the employer responsibility
for such an injury, as was done at common law when the injured
person was not an employee;
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(b) The rule exonerating an employer from liability for

injury sustained by an employee through the concurring negli
gence of the employer and the employee is abrogated in all in

stances where the employer's violation of a statute enacted for

the safety of his employees contributes to the injury, and in other
instances is displaced by the rule of comparative negligence,
whereby the exoneration is only from a proportionate part of
the damages corresponding to the amount of negligence attrib
utable to the employee :

(c) The rule that an employee was deemed to assume the
risk of injury, even if due to the employer's negligence, where
the employee voluntarily entered or remained in the service with
an actual or presumed knowledge of the conditions out of which
the risk arose, is abrogated in all instances where the employer's
violation of a statute enacted for the safety of his employees con

tributed to the injury; and

(d) The rule denying a right of action for the death of
one person caused by the wrongful act or neglect of another is dis

placed by a rule vesting such a right of action in the personal rep
resentative of the deceased for the benefit of designated relatives."

It will thus be seen that in the "Second Employers' Liability
Cases," the Court not only decided that the act is within the scope
of the Constitution, but also that it does away altogether with the

"Fellow Servant" rule; and also, in cases where the employer violates
a "safety" statute, dispenses with the "Contributory Negligence" and

"Assumption of Risk" doctrines; and, in other cases of contributory
negligence, the jury are to diminish the damages in proportion to the

negligence of the employee.
However, as before the passage of the Act, it leaves the enforce

ment of the right of the injured employee to an action at law, and

the burden of proof is on the employee, or his dependents, to estab
lish the employer's negligence, and injury, or death, as a result of

that negligence.
This condition is not conducive to the best interests of either the

employer or of the employee, because, as was pointed out, in the Re

port mentioned before :

"Both to employers and workmen, uncertainty of their posi
tion when an accident happens, is a serious disadvantage. Their

respective rights and obligations are a matter of opinion and not
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a predetermined fact; the law of negligence having developed into

an intricate mass of technicalities and subtleties, so that even the

most experienced personal-injury trial lawyer can seldom know

with certainty beforehand the outcome of a suit. This has re

sulted in a large class of personal-injury lawyers having grown

up who are supported by means of that uncertainty; and the

machinery, therefore, for the distribution of any amounts of com

pensation that ultimately reach the workmen is enormously ex

pensive both to the employer and to the employee. The em

ployer is subjected to heavy expense in opposing claims and suits

for damages, while the employee has to pay to his own attorney
a large part of the amount awarded him, so that the actual value

to the employee of any verdict is greatly reduced; frequently
before he is able to enter upon any attempt to get redress the

employee being compelled to make an agreement with the attorney
representing him to give up one-third or even ohe-half of the
total amount rcovered."

So deep-rooted, wide spread, and insistent, however, was the

demand, even after the passage of the Employers' Liability Act, that
the Federal law should be further "modernized" (so to speak), that
in 1910 Congress, by a Joint Resolution, created a commission "for
the purpose of making a thorough investigation of the subject of
employers' liability and workmen's compensation," and to report to

the President.
On February 2, 1912, the commission submitted its report to

President Taft, together with a draft of a proposed Bill to remedy
the conditions brought out in the investigation, "To provide an ex

clusive remedy and compensation for accidental injuries, resulting
in disability or death, to employees of common carriers by railroads

engaged in interstate or foreign commerce, or in the District of Colum
bia, and for other purposes." The President on February 20, 1912,
transmitted the commission's report to Congress with his message re

commending the passage of the Bill, and saying in part :

"I deem it one of the great steps of progress toward a

satisfactory solution of an important phase of the controversies
between employer and employee that has been proposed within
the last two or three decades. The old rules of liability under
the common law were adapted to a different age and condition
and were evidently drawn by men imbued with the importance
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of preserving the employers from burdensome or unjust liability.
It was treated as a personal matter of each employee, and the

employer and the employee were put on a level of dealing, which,
however it may have been in the past, certainly creates injustice
to the employee under the present conditions. One of the great
objections to the old common-law method of settling questions
of this character was the lack of uniformity in the recoveries
made by injured employees, and by the representatives of those
who suffered death. Frequently meritorious cases that appealed
strongly to every sense of human justice were shut out by arbi

trary rules limiting the liability of the employer. On the other

hand, often by perjured evidence and the undue emotional

generosity of the jury, recoveries were given far in excess of
the real injury, and sometimes on facts that hardly justified
recoveries at all. * * * Of course the great object of this
act is to secure justice to the weaker party under existing modern

conditions, but a result hardly less important will follow from

this act that I can not fail to mention. The administration of

justice today is clogged in every court by the great number of

suits for damages for personal injuries. The settlement of such
cases by this system will serve to reduce the burden of our courts

one-half by taking the cases out of court and disposing of them

by this short cut. The remainder of the business in the courts

will thus have greater attention from the judges, and will be dis

posed of with much greater dispatch."
In accordance with the Report of the Commission and the Presi

dent's message, there was introduced in the Second Session of the

Sixty-second Congress, Senate Bill No. 5382, which was favorably
reported out of the Judiciary Committee by Senator Sutherland, and
with a few light amendments it passed the Senate.

The same Bill, with a few further amendments, also passed the

House in the next Session, but, as further amended by the House,
failed of passage by the Senate before the close of that Congress on

March 4, 1912.
Likewise, in the last Congress a similar Bill (S. 959) was intro

duced both in the Senate and House, and was under consideration

by the respective Judiciary Committees when Congress again ad

journed without passing the same.

Without doubt, the same Bill will again be introduced, and should,
and probably will be, passed at the next Session of Congress.
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Briefly stated, the principal features of the proposed Bill, to be

cited as the "Federal Accident Compensation Act," are, that it is to

apply to all common carriers by railroad, including express companies,
engaged in interstate or foreign commerce, and in the District of

Columbia; and provides for "compensation" to be paid by the em

ployer to the injured employee, or to his dependents in case of death

by injury; and repeals the Employers' Liability Act; and the new

Act is made the exclusive remedy.
In place of filing an action at law, in the first instance, proceed

ings are to be instituted before an "adjuster of accident compensation,"
who is to have jurisdiction of all cases arising under the act, and the

power to subpoena witnesses, administer oaths, take evidence, etc.,
and who is to decide the claim on all questions in accordance with the

provisions of the Act. His findings are to be final, unless excepted to

within 20 days, during which time either party may file in the United
States District Court exceptions to the findings of the adjuster "on
the ground that they are contrary to the law and evidence" ; where

upon the case is to be tried de novo by that court. When exceptions
are filed, either party has the right to a trial by jury; and also the
case may be removed to a State Court.

Appeals and writs of error may be taken from the District Court
to the Circuit Court of Appeals, and to the Supreme Court of the
United States.

In the District of Columbia, on exceptions from the adjuster,
the case is to be tried de novo by the Supreme Court of the District;
and may be thence taken to the Court of Appeals of the District, and
to the Supreme Court of the United States.

By Section 11, at any time before the expiration of two years from
the accident, and before the expiration of the period for which com

pensation has been fixed, "any agreement, award, findings, or judg
ment may be from time to time reviewed by the adjuster," and "upon
such review the adjuster may increase, diminish, or discontinue the

compensation," "upon the ground that the incapacity of the injured
employee has subsequently ended, increased or diminished"; and his

findings upon such review are to be treated the same as original
findings.

In place of the employee, or his dependents in case of death
receiving a lump sum of money for "damages" sustained by reason of
the accident, as in the case of a verdict in his favor under the old law
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the Bill provides for "compensation" to be paid him, or his dependents,
by the employer.

This compensation is based on a certain fixed percentage of the

monthly wages of the employee, and is to be paid monthly for a

certain period fixed in the Bill�ranging from eight years in case of

death to two and one-half months for the loss of part of the fourth

finger, and the percentage depending on the nature of the injury.
In any case, however, where payments have been made for at

least six months, either party may have the future payments commuted
to a lump sum.

The Act contains many other provisions, which are not discussed
in this article, such as provisions for settlement of the claim by
agreement of the parties, or by the award of a committee previously
organized by the employer and his employees ; medical examination of
the injured employee from time to time; period of fourteen days' wait
ing, for which no compensation is to be paid, but during which time
the employer is to furnish medical aid and assistance, etc. ; require
ments as to written notice of the accident being served on employer,
otherwise claim barred; the adjuster in all cases to fix the amount of
fee of the employee's attorney; amount of costs before the Adjuster
fixed by the Act, etc., etc.

The great radical change in the system of dealing with personal
injury cases is that, under the proposed Act, no longer will the em

ployee, or dependents, in order to be compensated for an injury, have
to establish the negligence of the employer; nor can the employer
defeat the. claim by the defense of "Contributory Negligence," "As
sumed Risk," "Fellow Servant," etc. In other words, proof of per
sonal injury resulting from accident in the course of employment
ipso facto imposes on the employer liability for compensation; and,
when the nature of the injury is established by proof, the compensa
tion therefor is fixed by the Act. It will be a law based not upon
negligence, but upon the fact of injury.

The Constitutionality of the Act can hardly be attacked success

fully on the ground that it is not a proper regulation of interstate

or foreign commerce, under the commerce clause of Art. I, Sec. 8;
or that it is in violation of the Fifth Amendment, in compelling an

employer to pay for an injury for which he would not have been

liable at common law, as it thus deprives him of property rights
"without due process of law," as both these objections were most
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vigorously urged, but unsuccessfully, in the Second Employers' Lia
bility Cases mentioned above.

Nor can it be said that the proposed Act offends against the

Seventh Amendment to the Constitution providing for "the right of
trial by jury" ; for while it is true that under the Act the claim is to

be decided by an adjuster without a jury, yet it is also provided that

on exceptions the case may be tried de novo in the District Court

before a jury; thus preserving in all cases the right of trial by jury
whenever the same is desired by either party.

However, Section 32 of the Bill, by way of precaution, provides
that if the Act, or any part of it, be held invalid, no employee, or

dependent, shall "be deprived of any right of action to which he

otherwise would have been entitled if this Act had not been passed."
One objection that may be raised against the proposed Act is that

in some cases perhaps the injury is not adequately compensated by
the amount of payments provided. This objection could be obviated
in two ways : Increase the rate of compensation in the Bill for certain
classes of injuries; or, in place of the Act being the exclusive remedy
for personal injuries or death, make it optional, so that employees, or
dependents, may elect whether to pursue the remedy under the new

Act or under the Employers' Liability Act. This optional provision
is an Amendment which has been suggested by Senator Overman.

However, in this connection, it should be borne in mind, that,
if the compensation provided by the Act, in some instances, may not

be in as large a sum as a verdict for damages might be for the
same injury under the present system, this is offset by the fact that
under the new Act compensation will be paid in many cases, where,
under the present system, a recovery for damages could not be had.

Another objection that might be made is that the time of limi
tation for giving the written notice to the employer�ninety days in
some cases and six months in other cases�is not sufficient in view of
the fact that the, claim is to be absolutely barred and the adjuster has

no authority to consider the same unless this jurisdictional notice has
been given the employer.

The most objectionable provision, however, in the Bill, is Sec
tion 11, which provides for a review of any case tried before an

adjuster within two years. Under this provision, after any case has
been heard before an adjuster, and then taken to the District Court,
or the Circuit Court of Appeals, or the Supreme Court of the United

States, the judgment of the court�even of the Supreme Court�may,
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in effect, be reviewed by the adjuster, "and upon such review the
adjuster may increase, diminish, or discontinue the compensation,
* * * or make such other order as the justice of the case may
require."

Thus the judgment of the Supreme Court of the United States
would be no longer final in personal injury cases arising under the Act,
but might virtually be reviewed by a quasi-judicial officer, and might
be modified, set aside or annulled as he deems just. Outside of the

novelty of such a proceeding, can it be doubted what the Supreme
Court, properly jealous of its dignity and authority, and conscious of
the finality of its judgments according to Art. Ill, Sec. 8, of the Con
stitution, will Say in reference to the validity of such a provision?

From time to time, news items and editorials have appeared in
the press, commenting on the fact that in the various States some at

torneys are objecting to the "Workmen's Compensation Law," on the

ground that it will greatly reduce their fees from personal injury
cases, as the attorneys' fees are fixed by the Act, and are not suf

ficiently large, and that in plain cases the employee will not need the
services of a lawyer. Neither the Federal, nor the State Legislature
will give any serious thought to such a selfish objection ; and it can

be safely said that the vast majority of the better class of lawyers
would, and should, frown down upon any such contention. Lawyers,
as a rule, are, and should be, public spirited citizens, and desirous of
all progressive legislation such as that under discussion which tends
to aid and secure the rights of the needy, and which is generally
beneficial to society.
The adoption of an accident compensation law by the Federal Gov

ernment, carefully drawn to do practical, speedy and inexpensive jus
tice between the employer and employee, and to act as an exemplar
for similar State legislation, is much to be desired, and should receive
the loyal support of the members of the Bar generally throughout the
country, who are only too familiar with the shortcomings of the pres
ent accident laws as applied to workingmen, and who fully realize that

equity and justice demand their revision.

Georgetown University.
Daniel W. O'Donoghue.
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CHANGES IN THE FACULTY

Chief Justice J. Harry Covington, of the Supreme Court of the
District of Columbia, was appointed Professor of Common Law Plead

ing, to fill the vacancy caused by the death of the former Chief Justice
of the same Court. Hon. Harry M. Qabaugh. It was with great
regret that the Faculty and students learned of the retirement of
Chief Justice Shepard, of the Court of Appeals of the District of
Columbia as Professor of Constitutional Law. The Chief Justice
has been a member of the Law Faculty since 1895. and has taught
constitutional law. corporations and equity. He was succeeded by
Henry S. Boutell, Esq., formerly a Representative from Illinois, and
also former Minister to Switzerland. Among the former Professors
of Constitutional Law at the Law School are Tustices Miller, Field
and Brown, of the Supreme Court of the United States. Hon. Martin
F Morris, Associate Justice Court of Appeals of the District of

Columbia, Richard T. Merrick, Esq., and George E. Hamilton, Esq.,
the present Dean of the Law School. Hon. Thomas H. Anderson,
Associate Justice. Supreme Court of the District of Columbia, has been

appointed Professor of Domestic Relations. Hon. Thomas Ewing,
U. S. Commissioner of Patents. LL. B. 1896', has been appointed Pro-
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fessor of the Substantive Law of Patents. John E. Laskey, Esq.,
Professor of Criminal Law, has been appointed United States At

torney for the District of Columbia. Sidney E. Mudd, formerly As
sistant United States Attorney for the District of Columbia, and In
structor in the Law School, resigned from the Faculty upon his elec
tion to Congress as a Representative from Maryland. James A.

Toomey, A. B., LL.B., and Rudolph H. Yeatman, LL.M., have been

appointed Instructors in Law.

THE PENFIELD PRIZE

The William L. Penfield Medal has been established in the Law
School by Walter S. Penfield, Esquire, of the District of Columbia

Bar, in memory of his father, Hon. William L. Penfield, former So
licitor of the Department of State, and sometime Professor of Interna
tional Law in Georgetown Law School; the prize is offered for the

best essay upon a topic of International Law.
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NOTES AND COMMENT

Adverse Possession�Elements of�Necessity that Holding be

Consciously Hostile to Right of the True Owner.

In order to be adverse it is essential that possession be held under

some written muniment, or other claim, of title hostile to, and ex

clusive of, the real owner's right. Possession without such claim is

insufficient. But the courts are divided as to the question of the con

sciousness of the hostility to the true owner's rights�whether it is

necessary that the claimant must have had during the possession the

clearly-defined intent and purpose to hold the land occupied against
all the world and at all events, despite the claim of the true owner

or any other person whatever, or whether it is sufficient that he has

been in possession for the statutory period under his own claim of

right, without having formulated in his mind the more drastic and

belligerent intention. Opinions on the question are clearly and con

fessedly opposing.
In most of the cases that relate to the claim, by adverse pos

session, of a separate and entire tract it is held that conscious hostility
is not necessary. A recent case in the District of Columbia involved
the title to a lot occupied under circumstances amounting to a mistake
of identity. A party through his attorney purchased a lot in the City
of Washington. He then built, and occupied for the statutory period,
a house upon a lot which he supposed to be the one transferred by
the deed. It developed, however, that the deed really conveyed an

adjacent lot The court held that he had obtained title bv adverse

possession to the lot which he had occupied and that his rights in
the adjacent lot covered by his deed were immaterial in the decision of
the case1.

But in California it seems that, "Where the purchaser of a tract

of land, through mistake or fraud, enters upon another tract of the
same vendor, the entry is under a claim of title assumed to have been
derived from the vendor and is in subordination to the vendor's title."
"Such a possession," said the court, "cannot be deemed adverse in any
just sense."2

1McMillan v. Fuller, 41 App. D. C. 384. See also Ricker v. Hibbard, 73
Me. 105.

'Parish v. Coon, 40 Cal. 33.
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The question under discussion has arisen most frequently, how

ever, in cases where one of two adjoining land owners has occupied,
through mistake as to the location of the line, a strip of land which

really belonged to the other. One line of opinions is to the effect that
where the strip was occupied under the mistaken belief that it was

part of the tract belonging to the claimant and without the conscious
intention of holding it against all comers, the possession is not ad
verse and cannot ripen into title. The doctrine is well stated in the

case of Grube v. Wells (34 Iowa 148). 3 A very recent case in point
is that of Skansi v. Novak (Washington), decided on Feb. 5, 1915.

Another line of opinions holds that such conscious hostility to

the true owner is not necessary, and that the existence of the claim
and possession is sufficient to establish adverse possession, certainly
to the extent of the land actually so occupied.4 As was said in Mis

sissippi : "It is the fact that possession is held, and that title is claimed,
which makes it adverse possession, or claim, or both, though they may
have resulted from a mistake; but it is their existence and not their

cause that the law considers, and existing, they constitute adverse

possession."5
The latter would seem to be the correct doctrine. The element

of hostility is supplied by the claim of title which must accompany

possession, and to require the addition of definite consciousness to

the hostility already established would seem to necessitate unjustifi
ably the decision of a very substantial matter upon a very tenuous

consideration. The purpose of the statute of limitations as applied to

adverse possession, moreover, is to quiet title, to prevent disturbance,
and to promote the peace of the community, though frankly legalizing
a wrong. That purpose would seem to be accomplished more effect

ively by the operation of a practical rule, readily understood by the

layman, than by the operation of one based upon the interpretation
of a psychological condition. And the party against whom the claim

is made is not prejudiced, for the consciousness of hostility on the
claimant's part could not affect his remedy during the period of hos

tile possession. If he negligently allows his lands to be occupied
for a term of years by a stranger claiming title and takes no steps to

assure his own title he should not be heard to complain if the statute

3See also Winn v. Abeles, 35 Kan. 85; McCabe v. Bruere, 153 Mo. 1.

'Crary v. Goodman, 22 N. Y. 170 ; Ramsey v. Glenny, 45 Minn. 401 ; Yet-
zer v. Thoman, 17 Ohio St. 130; Sumner v. Stephens, 6 Mete. (Mass.) 337.

5Metcalfe v. McCutcheon, 60 Miss. 145.
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runs against him. Finally, to hold otherwise is to reward improbity
and to discount integrity. "Most assuredly greater consideration is
due to a title by adverse possession based upon an honest mistake
than to one based upon deliberate and wilful wrong."6

Carriers-�Liability for Serving Deleterious Food.

Plaintiff was injured by eating unwholesome food served to her in
a buffet car. The complaint set forth that the food was unwhole
some, and sought to recover upon an implied warranty that the food
was "fit" for consumption. Held, that the proprietor of a buffet car,
differing in nowise from any other person keeping a restaurant, is
not charged with the liability of an absolute insurer of its food, but is
liable only for reasonable care and diligence in the preparation of
food. Valeri vs. Pullman Car Co., 218 Fed., 519.

This case, decided December 30, 1914. by the United States Dis
trict Court for the Southern District of New York, followed closely
upon the decision of Merrill v. Hodson, 88 Conn. 314, 91 Atl 533handed down on July 13, 1914. While the cases are not exactly similar'
they present several points of strong resemblance. The decision in
Merrill v. Hodson turned on the question as to whether or not a restau
rant-keeper sold a guest the food placed before him for consumptionIf there was a sale, then there would arise an implied warranty of
quality under the Connecticut Sale of Goods Act (Pub. Acts 1907 c
212). The court decided that there was no sale. In Valeri v Pull
man Co., the plaintiff did not attempt to construe the transaction as a
sale, but sought recovery merely on the implied warranty of the
restaurant-keeper that the food was fit for consumption. The cases
are alike, however, in holding that a restaurant-keeper does not insurethe quality of the food furnished to a guest.

In the course of the opinion Judge Hand, after reviewing the
cases establishing the status of a restaurant-keeper, goes on to saythat, while there have been numerous cases in the State courts holdingthat a restaurant-keeper is bound to exercise due care and nothingmore, there has been no decision rendered on this point by any courtof the United States. The court then analyzed the opinions in Race vWl 162 App. Div. 9�. I46 X. Y. Supp. 197, and Leahy v. Essex
^o. (iup.), 148 N. y Supp. 1063 which held that there was an im-

'McMillan v. Fuller. 41 App. D. C. 384
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plied warranty by a restaurant-keeper that the food is fit for consump
tion.

Inasmuch as the highest court of New York had never passed on

the question at issue, Judge Hand felt justified in reaching an inde

pendent judgment as to what is the common law doctrine applicable to

restaurant-keepers, irrespective of the two decisions of the Appellate
Division.

Street Railroads�Interference With Fire Department�

Negligence

The building in which the plaintiff's property had been stored was

destroyed by fire, and the plaintiff's property was burned up, along with
the building. The hose of the fire department had been laid across

the defendant's tracks, which ran between the fire plug and the burning
building. The plaintiff claimed that while the hose was in this position,
placed there for the purpose of conveying water to be used in ex

tinguishing the fire, a car of the defendant, a street railway company,
negligently ran over the hose, cutting a hole in it, or was negligently
permitted to stop and remain upon the hose, and, as a result, the
firemen were so greatly delayed in getting water to the building that
the goods were burned. Held, that the plaintiff could recover. Bir

mingham E. & B. R. Co. v. Williams, 66 So. Rep., 653, (Alabama,
1914).

Negligence on the part of the defendant railway company's ser

vants is the gist of the action in cases involving interference by steam

or street railways with the extinguishment of fires.1 Consequently,
there must be knowledge on the part of the servants of the company,
of facts from which a presumption of knowledge will arise, that the
operation Of a train oi a street car will interfere with the extinguish
ment of the fire, in order to charge the company with liability. In the

principal case, it would seem that the position of the hose, across the
street car tracks, was, considered sufficient to charge the defendant's

employees with knowledge, since the jury were permitted to find that
the negligence of the defendant contributed proximately to the de
struction of the plaintiff's property. The Supreme Court of Alabama,
in an interesting opinion, has previously discussed the duty of a railroad

American Sheet & Tin Plate Co. v. Pittsburgh & Lake Erie R. R. Co.. 143
Fed., 789; 12 L. R. A. (N. S.), 382; Clark v. Grand Trunk W. R. Co. (Mich.),
112 N. W., 1121.
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company to avoid interference with the extinguishment of fires, particu
lar reference being made to the knowledge, actual or imputed, of the de

fendant company's employees.2 It was there held that a railroad com

pany, which, in the usual course of the operation of trains, stops a

train between a hydrant and a burning building, without notice of the

intention of any one to lay a hose across its track, owes no duty to the

owner of the building to move its train until the conductor on the train

had received a "clearance card" from the train dispatcher. A strong
dissenting opinion, based on a view of the facts, different from that of

the majority, points out that the defendant's employees were requested
to move the train, so the fire hose could be connected with the hydrant,
but that they refused to do so. It is singular that the facts of the

principal case are virtually the same as the hypothetical case stated,
by way of illustration, in Louisville & Nashville R. Co. v. Scruggs.3
See also Houren v. C, M. & St. P. Ry. Co.4

Witness�Impeachment�Right to Impeach One's Own Witness.

In a prosecution for homicide, where the principal question was

the identity of the defendant as the murderer, Held, errc- to permit
witnesses, whose testimony had been destroyed on cross examination,
to be impeached by proving that they had identified the defendant as

the murderer, both at the police station and before the coroner. People
v. De Martini, 107 N. E., 501 (New York, December 8, 1914).

The origin of the rule that a party may not impeach his own wit
ness is found in primitive trials at common law, where the witnesses
did not testify, in the modern sense of that expression, but were "oath

helpers," whose mere oath, taken in a prescribed form, mechanically
determined the issue1. In such trials, if a witness did not testify
as had been expected, the party producing him simply failed by so

much in the case ; consequently, there was no reason to permit the
witness to be impeached. In England, the matter has at length been

governed by statute2, and a party may impeach his own witness only
by leave of court and in case the witness be deemed adverse.
The decisions are not uniform as to when a witness is to be consid-

2L. & N. R. Co. v. Scruggs, 39 So., 399; 23 L. R. A. (N. S.), 184.
323 L. R. A. (N. S.), 184, 185.
'236 111., 620.

'Wigmore, Evidence, Vol. II, Sec. 896, 1018.
2St. 17 & 18 Vic, c. 125, Sec. 22.
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ered "adverse," within the meaning of the statute3- In the United
States the decisions present a variety of determinations of the ques
tion. In Arkansas4, the District of Columbia5, Florida6, Georgia7;
Idaho8, Indiana9, Kentucky10, Massachusetts11, Montana12, New Mex

ico13, Oregon14, Texas15, and Virginia16, statutes have been passed, the
general effect of which is to admit testimony tending to contradict, in
case the witness makes statements inconsistent with previous testimony

In Maine the general rule that a party is not allowed to discredit
his own witness is applied17.

In the principal case, the court followed the rule, consistently
applied by the courts of New York, that a party who calls a witness

may not impeach him by calling another witness to prove that on a

prior occasion the testifying witness has made contradictory state

ments or given testimony of a different character18.

Homicide�Self-Defense�Burden of Proof.

The defendant was indicted for murder in the first degree. He

pleaded self-defense, and the jury found him guilty of manslaughter.
Held, that it was incumbent upon the accused to establish self-defense

by a preponderance of the evidence. State v. Vancak, 107 N. E., 511
(Ohio), (Apr. 30, 1914).

Upon the question as to the burden of proof in a criminal trial
where the defendant sets up some affirmative defense, there are two

conflicting lines of authorities. Some courts treat the defense as they
would a plea of confession and avoidance in a civil case, and require
the accused to prove by a preponderance of the evidence that the mat-

3Greenough v. Eccles, 5 C. B., N. S., 786, 28 L. J. C. P., 160; Pound v.

Wilson, 4 F. & F, 301.
^C. C. P., 1872, Sec. 2049.
ECode, Sec. 1073, a.

'Rev. Stat. 1892, Sec. 1101.

'Code, 1895, Sec. 5290.
8Rev. Stat., 1887, Sec. 6080.
"Rev. Stat., 1897, Sec. 520.
10C. C. P., 1895, Sec. 596.
"C. 425, Pub. Stat., 1882, c. 169 ; Sec. 22, Rev. L., 1902, c. 175 ; Sec. 24.
"C. C. P., 1895, Sec. 3377-
13Comp. L., 1897 ; Sec. 3026.
"C. C. P., 1892, Sec. 838.
"C. C. P., 189S, Sec. 795-
10St. 1899-1900, C. 117, Sec. 1. See also a learned note in Wigmore, Evi

dence, Vol. II, Sec. 905, 1032, where the authorities are collected.
"Chamberlain v. Sands, 27 Me., 458, 466.
"People v. Safford, 5 Denio, 112, 118.
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ter averred in defense is true. Other courts look upon such affirma
tive allegations in a criminal case as merely amounting to the gen
eral issue, and require the State to maintain its case and rebut the

defendant's evidence beyond a reasonable doubt.

The courts of Ohio are in accord with the first line of authorities.
This is the older doctrine, and is in force in Pennsylvania and some

other States as well as in Ohio1. It may be stated briefly in the words
of the trial judge in his charge to the jury, a charge that was sus

tained by the highest court of Ohio. The judge said : "If the accused
has failed to prove, by a preponderance of the evidence, his claim of

self-defense, he is guilty of manslaughter."
Other States, notably Massachusetts and New York, have adopted

the opposite view-�a doctrine more in accordance with that principle
of criminal jurisprudence that a man must be deemed innocent until
his guilt is proved beyond a reasonable doubt. It may be of inter
est to contrast the decision in People v. Downs, 123 N. Y., 558,
with the ruling in the Ohio case. The Court of Appeals of New York
said in the course of its decision: "Now, construing together what
the court said and what it refused to say, I think it is obvious that
the jury were likely to act under the impression that a homicide proved
implied crime on the part of the slayer ; that a conviction must follow
unless the prisoner justified or excused the act; that the burden of
that defense was upon him, and that to secure acquittal, he must be
able to show a legal justification or excuse, and the jury must reach
that -conclusion if it would acquit. * * *

^'Taking the charge together and construing it as a whole, I am

unable to resist the conviction that, in the minds of the jury, it
shifted the burden of proving his defense upon the prisoner, and de
prived him, as to that defense, of the benefit of a reasonable doubt."

In the District of Columbia and in all the federal jurisdictions the
rule that the burden is upon the government has been established by
the case of Davis v. United States, 160 U. S., 469. This case turned
on the question of the burden of proof in establishing insanity. Jus
tice Harlan delivered the opinion of the court, and, after admitting
that there is a prima facie presumption of sanity in every case where
one is accused of crime, lays down the doctrine that this presump-

^ynch v. Com.. 77 Pa. St, 205; Ortwein v. Com., 76 Pa St
Crawford, Sup. Ct. Kansas, 23 Am. L. Reg. X. S. 21.

=Com. v. Eddy, 7 Gray (Mass.), 583; State v. Wilner 40 Wi
v. Pike, 49 X. H., 399. is., 304; State

414; State v.
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tion of sanity drops out of the case as soon as evidence tending to

prove insanity is introduced. "To hold," says he, "that such pre

sumption [of sanity] must absolutely control the jury until it is over

thrown or impaired by evidence sufficient to establish the fact of

insanity beyond all reasonable doubt or to the reasonable satisfac
tion of the jury, is in effect to require him to establish his innocence,
by proving that he is not guilty of the crime charged."

Landlord and Tenant�Action for Rent�Lease�Construc

tion�Essential Provision.

Plaintiff rented rooms in its building to the defendant, for use

as a jewelry store, agreeing that no other store in the building should
be rented for a similar purpose. Thereafter, the plaintiff rented a

store in the building to one Sandberg, the lease providing that the

premises were not to be used for the sale of jewelry. Sandberg used
the premises for the display and sale of" pearls. Thereupon, the de
fendant vacated the premises, surrendered the keys and refused to

pay any further installments of rent. Suit was brought to enforce
the payment of installments of rent, accruing under the lease, for
the time the premises remained unoccupied, commencing with the
date on which they were vacated by the defendant. Held, that the

plaintiff cannot recover. University Club of Chicago v. Deakin, 265
111., 257; 106 N. E., 790 (Dec. 2, 1914).

On the facts of the principal case, the conclusion is fair, for,
as the court points out, the landlord's obligation not to rent any other
store in the building, during the term of the defendant's lease, is not

discharged by simply inserting in the agreement with the second ten

ant a covenant that he should not engage in the jewelry business^
What the defendant contracted for was the exclusive right to engage
in the jewelry business in that building; this he did not obtain. The

reasoning by which this conclusion is reached, however, is, apparently,
not in accordance with the weight of authority. The court decides
that the lease between the plaintiff and the defendant is a bilateral

contract, the covenants in which are reciprocal ; consequently, upon
the breach of an essential covenant by the landlord, the tenant is

released from his obligation. But, from an early date, the tenant's
covenant to pay rent and various covenants on the part of the land
lord with respect to the premises, similar to the one in the principal
case, have been regarded as independent covenants. Hill v. Bishop,
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2 Ala., 320; Newman v. French, 45 Hun., 65. The difficulty with

the decision is that the tenant has not been released from his obli

gation to pay rent on the principle of dependent covenants, but only
because the act of the landlord has amounted to an eviction, actual

or constructive. Taylor v. Finnigan, 189 Mass., 568; 76 N. E., 203;
2 LR.A, NS., 973 ; Pendleton v. Dyett, 4 Cowen, 581 ; 8 Cowen, 727.
Accordingly, failure by the landlord to furnish material for repairs to

a building leased by him has been held not a defense in an action for
rent in arrear. Hall v. Smith, 16 Minn., 58. See also Chicago Legal
News Co. v. Browne. 103 UL, 317. In Arnold v. Krigbaum, 146 Pac,
423, No. 3 (Feb., 18, 1915), the court holds a covenant to repair on

the part of the lessor and a covenant to pay rent on the part of the
lessee independent covenants. It would appear that if the tenant

desired to terminate the tenancy upon failure of the landlord to carry
out a covenant similar to the one in the principal case, the performance
of such covenant should be made a condition precedent to the per
formance of the covenant to pay rent.
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RECENT CASES

Attorney and Client�Reasonableness of Educational Qualifi
cation as Prerequisite to Bar Examination.

Petitioner claimed that the rule specifying the educational require
ments as prerequisite for admission to the Bar examination was un

reasonable. This rule required an applicant for examination to certify
that he is a graduate of a college or a day high school, or school of

equal grade, or has passed the entrance examination of a college or

of the college entrance examination board, or equivalent examinations,
or has complied with the entrance requirements of a college, or has

passed the examination for entrance to the Massachusetts state normal
schools in English grammar and literature, in United States history,
covering the history and civil government of ^Massachusetts, with
related geography and English history directly contributory to a knowl

edge of United States history, in Latin or French, in algebra, or plane
geometry, and in any two of the following subjects : Physiology, and
hygiene, physics, chemistry, botany and physical geography. Held,
That the petition must be denied. In re Bergeron. 107 N. E., 1007;
(Mass.) March 4, 1915.

The opinion is a noteworthy statement, by the Chief Justice of
the Supreme Court of Massachusetts, of the considerations applying
to the general educational qualifications which may reasontably be re

quired of applicants for the State bar examination.

Commerce�Injury to Fireman�Interstate Commerce�What

Constitutes�Employers' Liability Act.

Plaintiff, at the time of the injury for which he sued, was work

ing on a train moving in interstate commerce and transporting cars

of coal to a railroad yard, where bulk was to be broken and some por
tions of the coal used for fuel on engines running into other states.

Held, That the plaintiff was not employed in interstate commerce within
the meaning of the Employers Liability Act of April 22, 1908, c. 149,
Sec. 1, 35 Stat., 65, (U. S. Comp. Stat., Supp., 191 1, p. 1322). Parker
v. Kansas City, M. & O. Ry. Co., 146 Pac, 358, (Kansas, Febi 6, 1915).

For a discussion of the scope of the Employers Liability Act, as

extended by judicial interpretation, see Vol. II, Georgetown Law Jour
nal, No. 1, p. 38, Vol. II, ibid., No. 2, p. 37.
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Deeds�Building Restrictions�Validity� Covenants � Injunc

tions�Enforcement

Defendant purchased a lot from the vendee of a corporation which

had opened the residence addition in which the lot was situated ; the

deeds to all the lots in the addition contained certain building restric

tions, with a right of forfeiture reserved in the grantor for the viola

tion thereof. The lots were sold under a general building scheme.

Defendant's grantor inadvertently omitted from the deed evidencing
the transfer the restrictive covenant, but when the negotiations for

the purchase were pending, the defendant was informd of the restric

tions imposed by the original grantor. These restrictions were violated

by the defendant, and the plaintiffs, owners of other lots in the addi

tion, petitioned for a mandatory injunction, requiring the defendant to

remove a building, and also to set back further from the prescribed
street line the foundation for another structure to be erected on the

premises. Held, that the injunction should issue. Duester et al. vs.

Alvin. 145 Pac. 660, (Oregon, January 19, 1915).
It was apparently the intention of the court to limit the power of

equity to the enforcement of negative covenants in deeds restricting the
use of real estate, though the decisions of the American courts are not

all agreed in limiting the power of equity to such covenants. Lydick
v. B. & O. Ry. Co., 17 W Va., 427, where it is suggested that parole
covenants, unenforceable at law because not running with the land,

might be enforced in equity, though affirmative in their nature. See
also Countrvman v. Deck, 13 Abb. N. C, no. For an expression of the
English view that restrictive covenants only may be enforced in equity,
see Haywood v. Brunswick Building Society, Court of Appeal, 1881,
8 O. B. Div.. 403.

Estates Tail�Right to Convey in Fee-Simple�Power of Court

of Chancery to Make an Election for a Lunatic

The testator devised real estate to one Reeves, "to him and the

lawful heirs of his body forever." to vest after a life estate in the wife
of the testator, and with a remainder in fee to testator's nephew. After
the estate vested in Reeves, he was declared a lunatic and his trustee

asked leave of court to sell and convey the property as a fee-simple
and not a fee-tail. Held, that he may do so. In re Reeves, 92 Atl.,
246 (Court of Chancery of Delaware, July. 17. 1914).
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Under the laws of Delaware, estates tail have not been abolished,
but the tenant in tail may, if he wishes, convey his land in fee-simple.
Where the tenant in tail is a lunatic, it is the court and not the com

mittee that has power to make the election to convey in fee, because the

election is a judicial and not a ministerial determination. A statute

which says that the trustee in selling the land of a lunatic shall convey
to the purchaser "as full a title to the land as the insane person had at

the time of sale," does not prevent the court from electing, for the
benefit of the lunatic, to enlarge his estate by ordering a sale of the fee
instead of a smaller estate.

Libel and Slander�Privileged Occasion�Falsity of Statement.

Malice�Proof�Admissibility�Remoteness.

The plaintiff, a nurse, resigned from the employ of the defendant,

giving proper notice. Later, the plaintiff, in seeking other positions
as nurse, referred prospective employers to the defendant. In each

case, after such reference was given and inquiry made, the plaintiff was
advised that her services would not be required. The plaintiff brought
suit, alleging slander and setting up certain statements made by the

defendant to such prospective employers. Held, that the plaintiff could
not recover in the absence of proof of malice. Doane v. Grew, 107
N. E., 620 (Mass.) January 20, 1915.

This case is one typical of privileged occasion, and consequently
the privilege is not confined to facts of which the former employer
had actual, personal knowledge, nor only to information which he

has personally investigated, but extends to hearsay, which the former

employer, when inquiry is made of him, honestly believes to be true.

Contracts�Equity�Inequitable Conduct of Complainant.

The complainant, a licensor under a patent, himself violated his
contract with the licensee by making and selling the patented article
within the territory allotted to the licensee. The defendant later ceased
to make and sell the article and to make returns and payments, as it had
covenanted. Held, that the prior inequitable conduct of the complain
ant did not preclude him from rescinding the contract when the breach

by the defendant went to the whole consideration. Oscar Bamett
Foundry Co. v. Crowe, 219 Fed. 450, N. J., January 18, 1915. The
appellate court held that, while the lower court erred in granting an



42 GEORGETOWN LAW JOURNAL

injunction restraining the defendant from manufacturing and selling
the article under a contract dated January 29, 1908, still the com

plainant was within his rights in electing to rescind the contract after

a substantial breach by the defendant. The maxim that "He who does

iniquity shall not have equity" does not apply in this case.

Innkeepers�Restaurant Keepers�Loss of Overcoat of Gues?

Defendant operated a "quick lunch" restaurant, at its terminal in

Jersey City, containing a counter in the center of the room, around
which were stools on which the patrons might sit. Three or four
"clothes trees" were provided. There was no check room, but the
cashier would, if requested, take charge of overcoats for patrons. In

conspicuous places on the walls, a number of printed notices were

posted, containing the following words: "Not responsible for the loss
of coats, hats, umbrellas," etc. Plaintiff, who had patronized the
restaurant almost daily for twenty years, entered, on the occasion in

question, and hung his coat on a clothes tree back of the stool on

which he seated himself to eat his lunch. When he finished, he dis
covered that his coat was gone. He had not called his coat to the at

tention of any of the defendant's employees; he further testified that
the coat was within his reach and that he could have taken anything
out of the pockets without requiring any act on the part of the de
fendant's employees. Held, that the plaintiff could not recover. Gilson
v. Penna. R. Co., 92 Atl., 59; (New Jersey), (October 28, 1914).

The decision in this case is based upon the proposition that there
was no bailment, since delivery, actual or constructive, was not male

out; any intention by the owner to part with the possession of his
overcoat was absent, nor was the defendant informed that it was to be
the bailee of the coat. That the plaintiff was ignorant of the custom

of leaving articles with the cashier for safe-keeping, in view of his

familiarity with the restaurant, simply emphasized the fact that he

always preferred to keep his coat under his own control.

Wills;�Rule in Shelley's Case�Construction�"Lend."

The testator devised certain land as follows : "I loan to James G.

Taylor during the term of his natural life the following describe 1 tract

of land * * * and at the death of the said James G. Taylor, I
give and devise the said land to his heirs at law in fee-simple for-
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ever. Held, that this devise vested the fee-simple in the devisee.
Roberson et al. v. Moore, 84 S. E. 351, (N. C.) Feb. 24, 1915.

The Rule in Shelley's Case is in effect in North Carolina, and the

word "lend" is taken to pass the property to which it applies in the
same manner as the words "give" and "devise," unless a contrary in
tention on the part of the testator is manifest.

Patents�Infringements�Accounting;�Burden of Proof.

Where the complainant, a patentee, sued the defendant for in

fringement upon his patent, Held that the complainant sufficiently
sustained the burden of apportioning the commingled profits on an in

fringing article between the infringing and non-infringing elements

by demonstrating that the defendant had so commingled and con

fused the parts composing the article that the profits could not be ac

curately or approximately apportioned. Seeger Refrigerator Co. v.

American Car & Foundry Co., 219 Fed. 565, (N. J.) January 22, 191 5.
The appellate court, in reversing the lower court's decree for

nominal damages only, held that the liability of the defendant to ac

count for profits was analogous to that of a trustee ex maleficio and that
the doctrine of confusion of goods would apply. Though this might
be equivalent to casting the burden of proof upon the defendant, still
this doctrine works no injustice, for it is never invoked until the

plaintiff has clearly shown that the act of the defendant has rendered
an apportionment impossible. "If the burden of separation is cast

upon the defendant, it is one which should justly be borne by him, as

he wrought the confusion."

Principal and Agent�Duties of Agent�Sales to Himself.

A contract of agency was entered into by the terms of which
the complainants were to act as the agents of the defendants in the
sale of certain real estate. The defendants were to receive a certain
minimum price, and the agents were to retain all sums of money in
excess of that price. No percentage commission was to be given the

agents. The complainants contracted to convey the real estate to

themselves at the minimum price agreed upon. In a suit to compel
the execution of deeds to the real estate, held that the complainants
were entitled to specific performance. Hutton et al. v. Sherrard et al.,
150 N. W., 135 (Mich.) Dec. 19, 1914.
It is a general rule of law, based upon public policy, that an agent
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cannot purchase from his principal the property placed in his hands
for sale. This rule is enforced to prevent the possibility of a conflict
between the agent's own interests and bis duties to his principal, and,
indeed, so strictly is it applied that such sales may be set aside even

though the particular transaction was perfectly fair and free from
fraud.

But where there exists no possibility of a conflict between the in
terests of principal and agent, the reason for the rule ceases. This
was the case in Hutton v. Sherrard. In its opinion, the court referred
to the general doctrine with regard to purchases from the principal
by the agent, and then went on to distinguish the circumstances in
the present case from those to which the doctrine applied. "The
minimum price fixed in the contract," said the court, "belongs to the

principal. If a sale is made, the principal is entitled to the minimum
sum, * * * and nothing more. The agent's diligence in securing
the best price obtainable therefor is no benefit to the defendants be
yond the minimum price. Whether a lot sells for $i or $100 in excess

of the minimum price, the result is the same to the principal; he
neither gains nor loses by the transaction. This differs widely from a

contract which fixes a minimum selling price and a percentage.com
mission. In such a case the principal profits by any price in excess of
the minimum, whereas, in the case before us, he profits nothing be
yond the minimum price."
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Wills and Administration (Enlarged Edition). By Hon. William

Patterson Borland; of the Kansas City Bar, Representative in

Congress, Lecturer on Wills in Faculty of Kansas City School of

Law, Dean of the Kansas City Law School from 1895 to 1909.
Vernon Law Book Company, Kansas City, Mo., 191 5.

It is difficult to produce a work on any subject of law which serves

both as a students' text book and a lawyers' reference book. It is par

ticularly difficult to do so in a single volume treatise on the intricate

subject of the law of wills. In his latest work, however, Congress
man Borland not only undertook this task, but has accomplished it in

a very satisfactory manner. It is a clear exposition of the reason and
relative bearing of the rules, supported by abundant citation of leading
authorities.

The author seems to have kept clearly in mind throughout his

work the ideal conception of law-�which is that of a perfect and uni

form science, a science composed of a harmonious body of legal
principles, and each of them so perfect in itself that it blends with

every other naturally and evenly unto this formation of one consistent
and seamless whole. When we contemplate the myriads of decisions

upon the subject of the law of wills and the fact that no other subject
of the law has more justly deserved to have applied to it Tennyson's
well-known picture,�

"The lawless science of our law.
The codeless myriad of precedent,
That wilderness of single instances,
Through which a few, by wit or fortune led,
May beat a pathway out to wealth and fame."

it is plain that the author's success is due in large part to his proper
elimination of obsolete rules and archaic principles which have no

place in the fully developed law of wills, as also to his clear grasp of,
and ability to explain in terse and simple language, the fundamental

principles.
The work will prove of special value to lawyers practicing in

the Courts of the District of Columbia and the other Federal Courts.
because the author has made a careful collection of Federal authori

ties, including the Court of Appeals of- the District of Columbia and
the Supreme Court of the United States.

George E. Sullivan,
Instructor in the Lazv of Wills, Georgetozvn Law School.



46 GEORGETOWN LAW JOURNAL

Business Organization and Combination. By Lews H. Haney,
Professor of Economics in the University of Texas. Macmillan

Company, New York, 1914. Revised and Enlarged Edition,

523 PP-

That the study of Political Economy is not only a valuable but a

necessary adjunct to the study of the law is being recognized by many
of the best law schools throughout the United States today. In

fact, quite a number of them include a course in this subject as a pre

requisite to graduation. Legal educators are realizing that the con

structive lawyer of the present day must, if he wishes to keep abreast

of the times, be closely in touch with the economic and social forces
about him and understand their relation to the law.

Business organization today is a most complex problem ; and
courts are daily finding it more and more difficult to properly ad

judicate the intricate and perplexing questions that are constantly
arising in the life of our typical industrial unit, the corporation. Well
aware that it is necessary to have a thorough understanding of the
various stages of business organization which finally lead to the cor

porate form, Professor Haney has devoted his first chapters to a de

scription of these earlier forms and the forces that brought about their
evolution. After fully discussing the corporation as to its industrial
and legal status, the author proceeds to trace the final development of
the trusts and the holding companies, which in turn have the corpora
tion as their unit of organization. He further points out the advantages
and the evils of the trust problem and a tentative solution of the ques
tion, bearing in mind at all times the legal status of the organization
previous and subsequent to the passing of the Sherman Act.

The book will be of interest to the legal profession in that the
author has used as his authorities in almost every instance, citations
to cases where the point under discussion has been judicially passed
upon. This feature, alone, is most valuable in a text on a subject of
this character, showing the trend of legislation in the different stages
of the development of forms of business organizations. Also, the
new chapters which have been added in the revised edition, "The

Development and Organization of the International Harvester Com

pany,*' and "The Sherman Act and Its Interpretation," will be of es

pecial interest in the light of the recent decision in the Federal Courts
decreeing a dissolution of the Harvester Trust. The chapter dealing
with the Sherman Act is profusely annotated with citations to date and
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concludes with a very lucid discussion of recent decisions on Patent

Monopolies in their relation to the Sherman Anti-trust Law.
E. H. Lange, '15.

Bouvier's Law Dictionary and Concise Encyclopedia of the Law.

By John Bouvier. Third Revision (Being the Eighth Edition).
By Francis Rawle, of the Philadelphia Bar. Three vol., 3504 pp.

St. Paul. The West Publishing Company. 1914.

The life and work of John Bouvier, and the place his Dictionary
has held for the past seventy-five years and still holds among the
members of the American Bar, are too evident to require further
comment. It is enough to state that the efforts of the struggling young
Philadelphia advocate have been crowned with greater success than he
could ever have anticipated. We need have no hesitancy in saying
that no matter what may be the product of present or future minds in

compiling works of this character, Bouvier will always be recognized,
even as it has been in the past, as the Standard Dictionary of Law in
America.

At the time when John Bouvier was admitted to the bar in 1882,
the practitioner in this country had at his disposal no means of ascer

taining with any degree of certainty how to construe the intricate
phraseology of the English Law in its relation to American custom

and usage. Questions that might appear as very simple to the English
practitioner in the light of the law and custom of Great Britain, as

sumed an entirely different aspect to him who must plead his cause on

American soil. As the author well says in the preface "to his first
edition :

"To the difficulties which (he) the author experienced on his
admission to the bar the present publication is to be attributed
* * * he was in a labyrinth without a guide ; and much of the
time which was spent in finding his way out might, with the

friendly assistance of one who was acquainted with the con

struction of the edifice, have been saved and more profitably em

ployed. He applied to the law dictionaries and digests within his
reach in the hope of being directed to the source whence they
derived their learning; but he was often disappointed. * * *

They were written for another country, possessing laws different
from our own ; and it became a question how far they were or

were not applicable here."



48 GEORGETOWN LAW JOURNAL

To gather in concise and practical form this great mass of legal
information was a task that few would attempt. Bouvier. however,
was equal to the work before him. It was his desire to make the paths
of his brother practitioners in the future less difficult to tread than his

had been ; and how well he succeeded, we all know.

Seven editions of this splendid work have appeared since John
Bouvier began his undertaking, and they have met with unqualified
success, and stand unequaled by any similar treatise of the subject in
our country at the present day.

The Eighth Edition, being the Third Revision by Francis Rawle,
Esq., of the Philadelphia Bar, has now made its appearance. The

marked improvement of the edition as a whole, the scholarly revision

of the subject matter, and the countless new and practical additions
are far beyond the steps taken in any of the previous editions that
have followed the author's first work.

Two of the most important distinguishing features may be noted.

First, as to the mechanical features, the size of the three volumes of
the new addition adds greatly to the practicability of their use. The

bulky volumes of the previous edition have been supplanted by three

neatly bound books similar in size to those of the National Reporters ;

and the exceptionally light fibre-paper used in the construction of the
books makes it possible to condense the size of a volume by more than
one-half. No doubt it may seem rather out of the ordinary to con

sider this feature of exceptional importance. But it may easily be

reconciled, when we face the problem of the successful practitioner of
today. He must necessarily seek his information from those sources

that are most reliable and readily accessible. His time as well as his

shelf-space demand it.
Aside from the mechanical features, the most valuable improve

ment of this new edition over the older one lies in the citations to the
latest authorities on each subject defined. In this respect, especially, the
Editor is to be commended for the thoroughness of his work. It is
his aim to cite, wherever possible, cases in the Federal Courts and the

Supreme Court of the United States where the point in question has
been adjudicated. By this means, he hopes to nourish the tendency
"of increasing uniformity of law" throughout our United States. And
if this new edition of Bouvier, through the wide-spread use which it
no doubt will and should have, assists in strengthening the movement
for a uniformity of our American system of jurisprudence and bring
ing it nearer its goal, it will have more than served its purpose.

E. H. Laxge, '15.


