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THE SEVENTH CENTENARY OF MAGNA CARTA.

1215�JUNE 15�1915

It was on Monday, June 15, 1215, that King John gave his assent

to the demands of the Barons and affixed his seal to Magna Carta.

Documents, like men, have their birthdays, and we celebrate the

birthdays of famous documents just as we celebrate the birthdays of

illustrious men. The birthday of Washington and the birthday of

the Declaration of Independence we commemorate with equal honors,
by making them both national holidays. The centenaries of the Dec

laration of Independence and of the Constitution of the United States
were occasions of great national rejoicing. The seven hundredth

anniversary of Magna Carta is an occasion for international rejoicing;
for if the advent of the day were marked by the lighting of beacon
fires wherever the principles of Magna Carta are a vital force, the

illumination would encircle the globe.
Like men, documents have also ancestors, and descendants after

their kind. There is no more fascinating branch of historical research
than the genealogy of documents. The two secular documents that
have had the most numerous and most celebrated progeny are the

Twelve Tables of Rome and the Great Charter of England. The
most illustrious descendant of the first Roman Code of 450 B. C. is
the Corpus Juris Civilis of Justinian, compiled a thousand years later,
by Tribonian and his colleagues. From this great digest are descended
the codes now in force on the Continent of Europe, the most famous
of which is the Code Napoleon.

The most illustrious documentary offspring of Magna Carta is
the Constitution of the United States, the oldest written national
constitution now in force, and the progenitor of all modern consti
tutions.

The publication of the Twelve Tables was the result of the

triumph of the plebeians in their struggle with the patricians. The
patricians administered the laws, which were secret and in the custody
of the sacerdotal officials. The plebeians demanded that the laws be
made certain and public. And from their victory came the axiom,
"Lex est quod populus jubet atque constituit."

The granting of Magna Carta was the result of the triumph of
the barons in their contest with the King. For seven centuries com-
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mentators have differed as to the character of this document. It

has been called a writ, a charter, a treaty, a contract, a statute, a

constitution. Learned critics are still disputing over the significance
of phrases and the interpretation of words. Essays are still being
written on the true meaning of contenementum and wainagium; and

one writer on the Great Charter verges on humor when he suggests
that salvo contenemento suo is the original of "saving one's face."

But in spite of all differences of opinion as to details, the one

great glory of Magna Carta is undisputed. It put the King below

the Law. And the Charter did this not by creating new rights, but
by declaring the immemorial rights of Englishmen. It marked the

triumph of Teutonic ideals over Norman feudalism. It established

for all time the principle of the ascendency of the laws, a principle
destined often to be violated by the rulers, but never to be forgotten
or lost sight of by the people. This is why Bishop Stubbs says, "The

whole of the Constitutional History of England is a commentary on

this Charter," and why Judge Dillon says, "The distinguishing feature

of English law, that which makes it unique, which constitutes its

crowning glory, which raises it high up over every other existing or

competing system, is that, under English institutions and policy, law,
the rule and reign of law, of equal law, is everywhere predominant
and supreme."

Magna Carta, in plain, sober wrords, covering a limited range of

subjects, and for the purpose of accomplishing certain intensely prac
tical and immediate objects, set limits to the authority of the executive,
and provided a method for enforcing its terms and for punishing
their violation. So, while the Great Charter did not create a House
of Commons, did not establish trial by jury, did not give representa
tion to the villeins, burgesses and citizens, it did revive and make
forever certain the principle that the King could be controlled by law.
Here we have the embryo of the written constitution as a fundamental
law to which all agencies of government must conform. This is what

gives to this document its chief distinction and its international
character.

A celebration of the Seventh Centenary of Magna Carta that
would comport with the character of the Great Charter of Liberties
would be the presentation at Runnymede of a grand pageant, accur
ately and artistically costumed and staged, illustrating the scenes and
characters connected with the discussion, acceptance, sealing and
publication of the Charter, together with processions and tableaux
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vivants representing the various nations that, through related docu

ments, have enjoyed the blessings of Magna Carta. The presenta
tion could be given on a reduced scale on the ordinary stage.

First comes the prologue on the Sunday evening before the

eventful day. There is the beautiful English countryside in the even

ing twilight. In the distance we hear solemn music and monks

chanting the Vesper Service. A great throng, dimly visible, comes

from an ancient ivy-covered church. Then into the foreground
advance three striking figures. Stephen Langton, "Archbishop of Can
terbury, Primate of all England, and Cardinal of the Holy Roman

Church," and William Marescall, Earl of Pembroke, are explaining to

Master Pandulph, Sub-deacon and Familiar of our Lord the Pope, the
facts relating to the dispute between the King and the Barons.

The Archbishop explains that the contest originated in the refusal

by the Barons to accede to the arbitrary demands of the King for

exorbitant taxes and supplies of men at arms to carry on his over

seas campaigns, and how the Barons made known their claims at the
Feast of the Epiphany. The Earl interrupts to tell Master Pandulph
that these claims are based upon old Anglo-Saxon rights; that in
the one hundred and fifty years of Norman rule Teutonic ideals and
the English tongue have gradually made headway against Norman
feudalism and the French speech. The Archbishop tells how the

King promised an answer after Easter; that the King then enlisted
as a Crusader and appealed to the Pope for aid; that on April 27th,
the day set for the King's answer, the Barons assembled in force at

Brackley ; that the King, who was at Oxford, sent for further details,
and on May 10th proposed an arbitration to be made by the Pope and

eight persons, four to be chosen by himself and four by the Barons ;
but that, on May 5th, the Barons, angered by the King's duplicity in

failing to give them his promised answer, had renounced their alle
giance and had begun to attack the royal castles ; how the Barons had
been received with open arms by the citizens of London, and how
most of the King's supporters had deserted him ; that he and the Earl
had persuaded the King that he was absolutely in the power of the
Barons and that he could only save his crown by acceding to their
demands; and that both sides had agreed to meet at Runnymede on

the following day. Master Pandulph then asks what the demands
are, and the Archbishop produces a parchment and reads the Articles
of the Barons, entitled, "Ista Sunt Capitula Quae Barones Petunt Et
Dominus Rex Concedit." They then discuss the form in which the
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Barons' demands shall be granted. The Earl explains that, what

ever form the document assumes, the Barons insist on a written state

ment of their ancient rights and a promise by the King to observe

them ; that they have no confidence in the King, but hold him to be

cruel,' vindictive, deceitful, and therefore the document agreed to by
him must contain a provision for holding the King to his word.

The Earl suggests a document in the form known to the Anglo-
Saxon Kings as a writ-charter, based on the ancient writs sent by
the Kings to the shiremotes. To show the justice of the demands

of the Barons he reads the Coronation Oath of Henry I: "In the

name of Christ I promise these three things to the Christian people
over whom I rule. In the first place, that I will endeavour and use

all material means in order that the Church of God and all the people
of Christ may enjoy a true peace under our government for all time;
next, that I will interdict robbery and all forms of injustice; third,
that in all judicial proceedings, I will advance justice and mercy, in

order that to me and you the gracious and merciful God may extend

His mercy."
Then he reads from Henry's Charter :

"And all evil customs by which the kingdom of England has

been unjustly oppressed I will do away with,�which evil customs I

herein indicate:

"If any one of my barons, or of my earls, or of any other vassal

who hold their estates of me shall die, his heir shall not redeem his

land as he did in the time of my brother, but shall relieve said land

by just and lawful reliefs. In like manner the men of my barons

shall relieve their lands from those of whom they hold, by a just and
lawful relief . . .

"I will establish and henceforth undertake to maintain a firm peace
in all my kingdom.
"I give back to you the law of King Edward, with these emenda

tions which my father with the council of the barons made upon it"
The Archbishop says that he has with him a copy of the old writ-

charter of King Canute, and he reads the opening paragraph and
another sentence:

"Canute, the king, greets his archbishops and his suffragan bish

ops, and Thurcyl the earl, and all his earls, and all his people,
twelfthynde and twyhynde, clerk and lay, in England, friendly; and
I do you to wit that I will be kind lord and unfailing to God's rights
and to right secular law. I took to my remembrance the writing and
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the word that Archbishop Lyfing brought me from Rome from the

Pope, that I should everywhere maintain the glory of God and put
down wrong, and work full peace by the might that God would

give me . . .

"And I will that all people, clerk and lay, hold fast Edgar's law,
which all men have chosen and sworn to at Oxford, for that all the
bishops say that it right deeply offends God, that a man break oaths
or pledges."

They then agree that the demands of the Barons shall be put into
the form of a voluntary charter to be granted by the King under his

royal seal, after the fashion of the old writ charters. Then they
disappear in the deepening twilight to spend a good part of the night
in dictating the document destined to be immortal.

Notwithstanding the solemnity of the occasion and the gravity
of the issues at stake, they all smile at the thought of King John the

haughty, avaricious Angevin, voluntarily making himself subject to
immemorial Anglo-Saxon laws, by signing a charter the provisions of
which they knew he would attempt to violate at the earliest oppor
tunity.

King John was the author of Magna Carta in the same way that

George III. was the author of the Declaration of Independence. No
one knows, no one probably ever will know, who wrote Magna Carta,
whether it was composed by one man or by several; but any one of
the three characters of our prologue could tell us all about it.

The first scene of the pageant is at daybreak on Monday morning,
June 15th. In the centre is the green expanse of Runnymede, the
Rune-mede, the Council Meadow. On the left is the ancient tower
of the old castle of Windsor. From its battlements floats the royal
ensign. King John has slept there. On the left, rank upon rank,
stand the tents of the Barons. Over each tent a banner flies bearing
the arms of a feudal lord, a descendant of some follower of the Con

queror. A trumpet blast within the castle walls announces the chang
ing of the guard. The bridge is lowered, the portcullis raised, and
the castle gates are opened. A bell calls to early mass. Monks,
Knights and ecclesiastics hasten to the church. Camp fires are lighted.
Squires hurry through the camp with armor to be repaired and arms

to be polished. The neighing of horses mingles with the musical clink
of the armorer's hammer. Crowds begin to gather from the country
side and from London and the neighboring towns. Strange, foreign
faces appear; Germans, Frenchmen, Spaniards, Italians, and dark,
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straight Moors. These are merchants, travelers, messengers from

friendly courts and students from Oxford. Now comes a grand
parade of the Barons and their followers in full armor in battle array.

The King, watching with his small band of personal attendants, sur
rounded by his mercenaries, realizes the hopelessness of his cause.

Then the Barons take their position to the right, all mounted, with
their Knights and squires attending; opposite the Barons is the King
with his retinue, Archbishop Langton; Henry, Archbishop of Dublin;
the Bishops of London, Winchester, Bath, Lincoln, Worcester, Cov

entry and Rochester; Master Pandulph; Brother Aymeric, the head

of the Knights Templar; the great Earls of Pembroke, Salisbury,
Warren, and Arundel, and other liegemen, all in their gorgeous vest

ments and robes of office.

Representatives of the Barons, under the leadership of Robert Fitz
Walter the Earl of Clare, Earl Roger Bigot, Earl Robert de Vere and

Hugh Bigot, join the group around the King. Archbishop Langton
reads the charter prepared the night before. The King repeatedly
breaks into angry protestations, and when the reading has been com

pleted it is apparent from his manner that he intends to withhold his as

sent ; but the Archbishop nods significantly toward the stern faces of the
Barons. The King then calls for the Great Seal, which is brought by the
custodian with much ceremony. While the yellow wax is being melted
a clerk partially severs two strips about an inch wide from the
sheet of parchment on which the charter has been engrossed, and on

the ends of these two ribbons is placed the soft wax, which John with
his own hands encloses in the matrix for the huge two-faced seal.
The Archbishop gives the sign that the seal has been affixed, and the
announcement is received with shouts of triumph by the Barons.

The next scene shows the King crowned and in his royal robes
enthroned on a raised platform, surrounded by the great civil and
ecclesiastical dignitaries of the realm. The Barons, now on foot, are
crowded closely around the tribune. In a loud, clear voice a herald
reads the three thousand five hundred Latin words of the Charter. The
Barons listen silently, but without understanding, to the mysterious
words, whose sound has been made familiar to them through the services
of the Church. Then another herald reads the five thousand words of
the English version, the same number of words that compose the
Constitution of the United States. The Barons press nearer to catch
the opening words :

"John, by the grace of God, King of England, Lord of Ireland,
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Duke of Normandy, Aquitaine, and Count of Anjou, to his Arch

bishops, Bishops, Abbots, Earls, Barons, Justiciaries, Foresters, Sher
iffs, Governors, Officers, and to all Bailiffs, and to his faithful subjects,
greeting. Know ye, that we, in the presence of God, and for the

salvation of our soul, and the souls of our ancestors and heirs, and
unto the honor of God and the advancement of Holy Church, and

amendment of our Realm, by advice of our venerable Fathers, Stephen,
Archbishop of Canterbury, Primate of all England and Cardinal of
the Holy Roman Church . . . and others, our liegemen, have, in
the .first place, granted to God, and by this our present Charter con

firmed, for us and our heirs forever:

"That the Church of England shall be free, and have her whole

rights, and her liberties inviolable ; and we will have them so observed
that it may appear thence that the freedom of elections, which is reck
oned chief and indispensable to the English Church, and which we

granted and confirmed by our Charter, and obtained the confirmation
of the same from our Lord the Pope Innocent III., before the discord
between us and our Barons, was granted of mere free will ; which
Charter we shall observe and we do will it to be faithfully observed

by our heirs forever."
"We have also granted to all the freemen of our kingdom, for us

and for our heirs forever, all the underwritten liberties, to be had and
holden by them and their heirs, of us and our heirs forever . . ."

The provisions that draw the loudest applause are these :

"NO SCUTAGE OR AID SHALL BE IMPOSED IN OUR

KINGDOM, UNLESS BY THE GENERAL COUNCIL OF OUR
KINGDOM ..."

"And the City of London shall have all its ancient liberties and
free customs, as well by land as by water; furthermore, we will and

grant that all other cities and boroughs, and towns and ports, shall
have all their liberties and free customs."

"AND FOR HOLDING THE GENERAL COUNCIL OF
THE KINGDOM CONCERNING THE ASSESSMENT OF

AIDS, EXCEPT IN THE THREE CASES AFORESAID, AND
FOR THE ASSESSING OF SCUTAGES, WE SHALL CAUSE
TO BE SUMMONED THE ARCHBISHOPS, BISHOPS, AB

BOTS, EARLS, AND GREATER BARONS OF THE REALM,
SINGLY BY OUR LETTERS. AND FURTHERMORE, WE
SHALL CAUSE TO BE SUMMONED GENERALLY, BY OUR
SHERIFFS AND BAILIFFS, ALL OTHERS WHO HOLD US
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IN CHIEF, FOR A CERTAIN DAY, THAT IS TO SAY, FORTY
DAYS BEFORE THEIR MEETING AT LEAST, AND TO A

CERTAIN PLACE; AND IN ALL LETTERS OF SUCH SUM

MONS WE WILL DECLARE THE CAUSE OF SUCH SUM

MONS. AND, SUMMONS BEING THUS MADE, THE BUSI

NESS SHALL PROCEED ON THE DAY APPOINTED,
ACCORDING TO THE ADVICE' OF SUCH AS SHALL BE

PRESENT, ALTHOUGH ALL THAT WERE SUMMONED
COME NOT."

"No man shall be distrained to perform more service for a

Knight's fee, or other free tenement, than is due from thence."

"Common pleas shall not follow our court, but shall be holden
in some place certain . . ."

"A freeman shall not be amerced for a small offense, but only
according to the degree of the offense; and for a great crime accord

ing to the heinousness of it, saving to him his contenement ; and after
the same manner a merchant, saving to him his merchandise. And a

villein shall be amerced after the same manner, saving to him his

wainage, if he falls under our mercy; and none of the aforesaid
amercements shall be assessed but by the oath of honest men in the

neighborhood."
"Earls and Barons shall not be amerced but by their peers, and

after the degree of the offense . . ."

"NOTHING FROM HENCEFORTH SHALL BE GIVEN
OR TAKEN FOR A WRIT OF INQUISITION OF LIFE OR
LIMB, BUT IT SHALL BE GRANTED FREELY, AND NOT
DENIED . . ."

"NO FREEMAN SHALL BE TAKEN OR IMPRISONED,
OR DISSEISED, OR OUTLAWED, OR BANISHED, OR ANY
WAYS DESTROYED, NOR WILL WE PASS UPON HIM,
NOR "WILL WE SEND UPON HIM, UNLESS BY THE
LAWFUL JUDGMENT OF HIS PEERS, OR BY THE LAW
OF THE LAND."

"WE WILL SELL TO NO MAN, WE WILL NOT DENY
OR DELAY TO ANY MAN, EITHER JUSTICE OR RIGHT."

-

"All of the aforesaid customs and liberties, which we have granted
to be holden in our kingdom, as much as it belongs to us, all people
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of our kingdom, as well clergy as laity, shall observe, as far as they
are concerned, toward their dependents."

The last of the sixty-three sections is read:
"Wherefore we will and firmly enjoin, that the Church of England

be free, and that all men in our kingdom have and hold all the afore
said liberties, rights and concessions, truly and peaceably, freely and

quietly, fully and wholly to themselves and their heirs, of us and our

heirs, in all things and places, forever, as is aforesaid. It is also

sworn, as well on our part as on the part of the Barons, that all the
things aforesaid shall be observed in good faith, and without evil

subtlety. Given under our hand, in the presence of the witnesses
above named, and many others, in the meadow called Runningmede,
between Windsor and Staines, the 15th day of June, in the seventeenth

year of our reign."
Then the Barons, holding aloft their swords, renew their alle

giance to the King, and the assembly disperses amid the blare of

trumpets, the waving of banners and the clang of armor.
A night scene shows the castle illuminated and camp fires burn

ing. In the foreground, in a large tent lighted by torches, a number
of clerks are seated at a long table writing carefully on parchment
with long quills, while a tall man in clerical garb dictates in a clear
voice from the first original of the Great Charter. The world must

still wait two hundred and sixty years before printing on paper will
be introduced. The Charter must be published by sending copies to

every cathedral and monastery, there to be kept forever, "to be read
before the people two times by the year."

The King and the Barons remain at Windsor during the week.
The next scene shows the departure of the faithful messengers, each

bearing one of the multiple originals of the Great Charter. Then
follows a grand procession of the religious orders and Church digni
taries, and the Gregorian chant of the Magnificat and the Jubilate is

heard, as the King and his companions and the Barons depart and

disappear.
We see in this presentation what are the forces that dominate

society and control the politics in England in 1215, the Crown, the

Church, and the Baronage. The actors in the drama are the Clergy,
the feudal landowners, and the King. The common people, the vil
leins, the citizens, and the burgesses are simply the "mob without."

Now come the tableaux that bring in the documentary descend
ants of Magna Carta and show how the "mob without" has been
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brought within the protection of the law, and how the principles of

the Great Charter of Liberties have carried blessings to nations that

Were then old, and to nations then unborn.

First come Edward Longshanks, Winchelsey and Robert Burnell

with a banner showing the summons to the first perfect Parliament;
clergy and barons summoned severally by special writ; commons sum

moned by writ to the sheriffs directing the election of two knights
from each shire ; two citizens from each city, and two burghers from

each borough ; and on another banner the Corifirmation of the Charters,

making Magna Carta the common law; and on yet another banner

the Statute De Tallagio Non Concedendo, prohibiting the imposition
of taxation without the consent of Parliament.

Now we see the Third Parliament of James ; the impeachment of
Bacon ; and the adoption of the Great Protestation "'That the liberties,
franchises, privileges and jurisdictions of Parliament are the ancient

and undoubted birthright and inheritance of the subjects of England,"
and the King tearing from the journal of the Commons the page con

taining the protestation.
Then comes the Third Parliament of Charles I, and among the

members we see the rugged face of Oliver Cromwell. Their banner
carries the Petition of Right

Now we see the leaders and martyrs of the Great Revolution and
Cromwell's Ironsides. On their banners we see the Agreement of
the People, and the Instrument of Government, England's only written
Constitution.

Then appear Charles II and his gay cavaliers and the members
of his third Parliament bearing on their banner the Habeas Corpus
Act. Next is the Convention Parliament, bearing the Declaration of

Rights, asserting "the true, ancient, and indubitable rights of the

people of this realm." William and Mary accepting the crown agree
to govern according to the Declaration of Rights.

In order appear the path-finders in American History and the
founders of our 'States and Nation. Sir Thomas Gates and his fol
lowers bring the first Charter to Virginia ; the little Mayflower band,
Winslow, Brewster, Bradford, Standish, Alden and the others, dis
play their famous Compact; a company of stern-faced Puritans bring
the New England Articles of Confederation; Lords Baltimore and
Penn appear with their Patents ; a company of Dutch and a group of
Huguenots follow next ; the members of the Stamp Act Congress of
1765 have two banners�on one the English Declaration of Rights
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and on the other their own Declaration of Rights as Englishmen;
John Hancock, Thomas Jefferson, Benjamin Franklin, Roger Sher
man and the fifty-two other signers of the Declaration of Indepen
dence form a goodly company, while the Governors of the original
thirteen colonies, surrounded by the patriots of the American Revolu

tion, each bear the Bill of Rights from the Constitution of his own

colony. As these men stand before us, we catch sentences from their

banners, some giving the spirit and others the very words of Magna
Carta.

On the Maryland ensigns we see :

"That all persons invested with the legislative or executive powers
of government are the trustees of the public, and, as such, accountable
for their conduct."

"That no aid, charge, tax, fee, or fees, ought to be set, rated, or
levied, under any pretence, without consent of the Legislature."

"That every freeman, for any injury done him in his person or

property, ought to have remedy, by the course of the law of the land,
and ought to have justice and right freely without sale, fully without

any denial, and speedily without delay, according to the law of the

land."
"That no freeman ought to be taken or imprisoned, or disseized

of his freehold, liberties, or privileges, or outlawed or exiled, or in

any manner destroyed or deprived of his life, liberty, or property, but
by the judgment of his peers, or by the law of the land."

From the standard of Virginia float the words :

"That all power is vested in, and consequently derived from, the
people; that magistrates are their trustees and servants, and at all
times amenable to them."

And on the banners of Massachusetts we read, from the Con
stitution of 1780, the oldest written Constitution :

"All power residing originally in the people, and being derived
from them, the several magistrates and officers of government vested
with authority, whether legislative, executive, or judicial, are their
substitutes and agents, and are at all times accountable to them."

"In the government of this commonwealth, the legislative depart
ment shall never exercise the executive and judicial powers or either
of them; the executive shall never exercise the legislative and judicial
powers or either of them ; the judicial shall never exercise the legis
lative and executive powers, or either of them, to the end it may be a

government of laws and not of men."
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As an appropriate climax we see the greatest of all national

heroes, Washington, with the thirty-eight other signers of the Con

stitution of the United States, and after them, the other Presidents of

the United States. They carry the Constitution, the most famous off

spring of Magna Carta and the greatest uninspired human document.

We recognize the ancestry of the Constitution when he read from the

XIV Amendment:
"Nor shall any State deprive any person of life, liberty, or prop

erty, without due process of law ; nor deny to any person within its

jurisdiction the equal protection of the laws."

Following, come the Governors of the forty-eight States, sur

rounded by the great statesmen of each Commonwealth. W e look to

see if the youngest States are still loyal to the principles of the ancient

charter, and as Arizona, New Mexico, and Oklahoma pass, we read

on all their banners the same familiar words: "No person shall be

deprived of life, liberty, or property without due process of law."

Passing next in order are the representatives of the vast colonial

empire of Great Britain, bearing their fundamental laws. But then
come faces of a new type, succeeding the Anglo-Saxons�the repre
sentatives of Mexico and the Republics of Central and South Amer

ica, bearing before us their Constitutions, all modeled after the Con
stitution of the United States, and through it, descended from Magna
Carta. We have only time to catch the words from the Argentine
banner :

"Private property is inviolable, and no inhabitant of the nation
shall be deprived of it except by judicial decision founded on law."
"No inhabitant of the nation shall be punished except after trial and

conviction, under laws anterior to the commission of the offense; nor
shall he be tried by special commissions, or removed from the juris
diction of the courts which, under the laws in force at the time when
the offense was committed, should take cognizance of his case. No
one shall be compelled to testify against himself ; nor shall anyone be
arrested except by virtue of a written order of the proper authority.
The defence of the person, and of rights before the courts shall be
inviolable. Domicile, as well as epistolary correspondence and private
papers, shall be inviolable, but a law shall determine in what cases and
under what circumstances the former may be entered and the latter
seized. The penalty of death for political offences, torture of all
kinds, and whipping are abolished."

A scene bright with the colors of the Orient is next disclosed.
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From the representatives of Japan we catch a few sentences from the

Constitution of 1889 that show the mingling of the beliefs of the

inscrutable East with the ideals of the West :

"The Empire of Japan shall be reigned over and governed by a line

of emperors unbroken for ages eternal."
"The Emperor is sacred and inviolable."
"No Japanese subject shall be arrested, detained, tried, or pun

ished, unless according to law."

"No Japanese subject shall be deprived of his right of being tried

by the judges determined by law."

"Except in cases provided for in the law, the house of no Japanese
subject shall be entered or searched without his consent."

"Except in the cases mentioned in the law, the secrecy of the let

ters of every Japanese subject shall remain inviolable."

"The right of property of every Japanese subject shall remain

inviolable."
And now, in the east group, we see the President of the new

Republic of China, surrounded by his cabinet and the Governors of
Inner Mongolia, Outer Mongolia, Thibet, Kokonor, and the twenty-
two provinces, bearing their Constitution of 1912. We see the words
of a language that was old when the Latin of Magna Carta was new ;

but when their meaning is told to us, we realize that the principles
of the Great Charter of Liberties have been carried to the unknown

millions of the Land of Mystery, the ancient Celestial Empire.
"Citizens of the Republic of China shall be equal, irrespective of

race, class or religion. The citizens shall enjoy the following rights
and liberties : No person shall be arrested, detained, tried, or punished
without due process of law ; no house shall be broken into or searched
without due process of law ; every citizen shall have the right to own

property and to follow his occupation; every citizen shall enjoy the

liberty of speech, writing, publishing, calling meetings, and forming
societies; every citizen shall enjoy the right of privacy in correspon
dence ; every citizen shall have the right to reside or move at pleasure ;

every citizen shall have the liberty of religious belief."
As the companions of the President of China pass on to join the

representatives of the other nations in the dim background, the Presi
dent turns back, arrested by the sound of thunder in the east. A
fierce storm has broken, and out of the clouds, lurid with lightning
flashes, appear the frightful horrors of war�devastation, rapine, tor
ture, starvation, mutilation, shipwreck and death.
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Turning from the dreadful scene with sad, perplexed countenance,
he exclaims:

"Seven centuries of Magna Carta!" "Twice seven centuries of
the Civil Law !" "Nineteen centuries of the Law of Christ !"

From above and all around him shines a great white light, while
from innumerable unseen voices comes the triumphant chorus : "Never
theless, the Foundation of God standeth sure I"

Henry Sherman Boutell.
Georgetown University.
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THE DOCTRINE OF THE LAST CLEAR CHANCE.

We know that law is a science in which the rights of parties are

determined by the application of logic to established principles. Ex

perience teaches and discerning judges give constant reminder that the

language of decisions must invariably be read in the light of the facts of

the particular case in which that language is used. Herein lies the great
danger in "case-law." Statutes are passed for the purpose of declaring
general principles, but opinions of courts have a wholly different func
tion to perform. Case-lawyers, and case-judges as well, are too apt to
overlook the difference, as every branch of the law gives its full measure
of testimony. This is notably true in the law of negligence in the appli
cation of the doctrine of the "last clear chance," many courts using this
term and the terms humanitarian doctrine and supervening negligence as

convertible one with another.

The terms negligence, actionable negligence and negligence judi
cially cognizable are not synonymous, and no negligence will support
either an action or a defense unless it amounts to a violation of some

duty, results in damage to the one to whom such duty is owing, and
is a proximate cause of the injury sustained.

While contributory negligence of the plaintiff will defeat a re

covery for damages because of the primary negligence of the defendant,
except in the few jurisdictions where the comparative negligence doc

trine is recognized, yet, to have the effect stated, negligence, whether
primary or contributory, must be at least one of the proximate causes of
the injury under investigation, for it is axiomatic that negligence which
is not the proximate cause of damage is never judicially cognizable.

It is accordingly most difficult, if not impossible, to reconcile many
of the cases which assume to base a recovery upon the doctrine of the
last clear chance. Ignoring the thread which is woven through the
whole law of negligence, around and upon which it is of necessity builded
�negligence proximately causing damage�-the cases have evolved an

elaborate classification, re-classification and refinement of the law of

negligence, according to terminology, which, instead of rendering the
law clear, plain and easily understood, has led to hopeless contradiction
and endless confusion.

According to all authorities, the plaintiff is entitled to recover if
the defendant has failed to exercise reasonable prudence, and/such fail-
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ure has proximately contributed to the plaintiff's injury. It is likewise

generally acknowledged that, even in the face of the plainest showing of

negligence, proximate cause and damage, the plaintiff will be denied a

recovery if he also has failed to exercise reasonable care in the prem

ises, and if such failure on his part was a proximate cause of his

injury. These two principles constitute a complete summary of the

whole law of negligence.
It matters not how negligent the defendant may have been. Unless

his negligence was a proximate cause of the plaintiff's injury there can

be no recovery. However slight his neglect may have been, it will sup
port a verdict whenever it is the proximate cause of the injury com

plained of. It is likewise true that, however negligent the defendant

and however slight the negligence of the plaintiff, if the latter's neglect
proximately contributed to his injury there can be no recovery. If, not

withstanding the plaintiff's contributory negligence, the defendant could,
in the exercise of reasonable care, have saved him from the consequences
of his own neglect, it follows that such contributory negligence is not�

and the failure of the defendant to exercise reasonable care to save him

is�the proximate cause of the injury, and hence it is that, in such case,

the plaintiff is entitled to recover. But when it is said that the right of
recovery is based upon the fact that the defendant has the last clear

chance, the foundation of the action is misconceived, and egregious
error is committed in applying as a universal doctrine in the law of

negligence the rule that, whenever a defendant, if in the exercise of
due care, has the last clear chance of avoiding an accident, he is liable.
The fact that the defendant has the last clear chance may make his
failure to avoid the occurrence its proximate cause, and whenever this
is so, liability is established. But, whatever chance he may have, if his
neglect is not a proximate cause, there can be no recovery.

Some of the cases predicate liability under the last clear chance
upon the ground that, if the defendant saw or by the exercise of reason
able care could have seen the plaintiff in time to save him notwithstand
ing his own contributory neglect, he may yet recover. But other cases
further limit the rule by omitting from the foregoing statement the
phrase "or by the exercise of reasonable care could have seen."
The conflict thus presented, however, is not one relating to the law

of negligence as it is now being considered, so much as it is a conflict
between, or a confusion of the duty owing to one who has been guilty of
contributory negligence with the proximate cause of the resulting
injury. Failure to exercise care to discover a person in a position of
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peril is the proximate cause of the resulting injury, just as much in
the case of one who has as in the case of one who has not been guilty
of contributory negligence. But if, in the one case, there is and in the
other there is not a duty to discover the peril, the difference stated
marks the border line between actionable and non-actionable negligence.

Thus, in Railroad Company vs. Summers et al, 173 Fed. 358, the
Circuit Court of Appeals for the Eighth Circuit said :

"In the application of this rule, care must be taken to avoid under

mining the rule of contributory negligence. Such negligence of the
traveler in law fully exonerates the railroad company from the conse

quences of its original negligence, and some new and subsequent act of
negligence must arise to create a cause of action, and this new or secon

dary act must be established by proof, unaided by the former acts which
have been excused by the traveler's contributory negligence. Let us

therefore inquire whether the servants of the railroad company had
actual knowledge of the peril of the decedent, and whether with that

knowledge they exercised reasonable care to avoid injuring him."

But it is not because the plaintiff has been negligent that the
defendant is exonerated from liability. Rather is it, because of the

proximate contribution which that neglect has made to his own injury.
If then, the defendant can save the plaintiff, when it is too late for him
to save himself, the plaintiff's neglect has not proximately contributed to

his injury, and the question of contributory negligence is not in the case.

To illustrate: If a railroad train is running at an excessive rate

of speed, and the plaintiff drives upon the track immediately in front
.of it, and if, under the ruling now being considered, it should further

appear that the plaintiff could not drive off the track in time to avoid be

ing struck, but that the train could have been stopped before reaching
him, the test of liability would be whether the engineer saw him or

not. If the engineer was looking ahead, saw the plaintiff in time to

stop and yet failed to do so, there could be a recovery; but if he was

wholly inattentive to his duties, looking inside of his cab instead of
ahead, and by reason of this very neglect failed to see the plaintiff in
time, there is no liability. Whether this is good law does not depend
at all upon an analysis of the doctrine of the last clear chance. It does
not matter what chance he had, but only what duty was there to know of
the chance.

The moment the plaintiff's negligence contributes with that of the
defendant to produce the injury, the two merge into one another and all

liability ends. It will not do, then, in the case put, to say that, had the
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train been running at a reasonable rate of speed, it could have been

stopped in time, and for this reason to impose liability. Such a rule

would verily utterly destroy the doctrine of contributory negligence.
But if, notwithstanding the negligence of a defendant operating at the

moment when a plaintiff, whose negligence has placed himself in a posi
tion to be injured by such joint or co-operating neglect of both, can no

longer prevent the catastrophe, the defendant by the exercise of reason

able care could avoid such consequences and fails to do so, then accord

ing to many authorities, he is liable whether plaintiff was seen or not,

provided only he could have been seen in time had defendant been in the

exercise of reasonable care. On the other hand, taking again the

illustrative case already put : If the engineer is running his train at an

excessive rate of speed and is also looking inside of his cab at the

moment when the plaintiff drives upon the track, and this condition
continues up to the last moment when the plaintiff can save himself

by the exercise of reasonable care, no negligence of the defendant prior
to this point can be legally charged against the defendant, for the reason

that the plaintiff's negligence has exonerated him from the consequences.
It is only such negligence as thereafter ensues which can in any true

view be considered a proximate cause of the occurrence.

In some jurisdictions limiting the last clear chance doctrine to actual

knowledge supervening after the negligence of the plaintiff, cases may
be found holding the limitation inapplicable in the case of street rail

ways operating in the public streets, but leaving it unimpaired as to

steam railways, horse-drawn vehicles, automobiles and in all other
conditions in which negligence may occur. No such case states any
ground for the distinction stated, and none can be conceived, unless it
be that a street railway in the public street owes a greater duty to look
out for other travelers than do steam trains, automobiles, livery trucks,
auto busses and other users of the highway. On the contrary, how
ever, the universal rule is that all travelers owe an equal duty to look
out for all others.

It is likewise a mistaken idea to suppose, as some courts have de
clared, that the plaintiff may recover regardless of the degree and
extent of his own neglect, if the defendant had it in his power to avoid
the consequences. So long as the plaintiff has it equally in his power
to avoid such consequences, his omission to do so is a cause proximately
contributory thereto. It is just as essential to the defendant's liability
in such cases that it was not in the power of the plaintiff, as that it was
in the power of the defendant, to avoid the injury. Whenever both
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plaintiff and defendant are divested of such power at the same instant of

time, the law will leave both where it finds them.

"It is true that, in some cases, there may be negligence of both

parties concerned, and yet an action may be maintained; but, in such

cases it must appear either that the defendant might, by a proper degree
of caution have avoided the consequences of the injured party's neglect
or that the latter could not by ordinary care have avoided the conse

quences of defendant's negligence. This, however, implies time for

one party to become aware of the condition and situation of the other,
for neither could be required to anticipate the other's negligence. But

where there is a concurrence of the negligence of both in the production
of injury to one of the parties the causes are commingled and are re

garded as equally proximate to the effect produced, and, therefore, not
susceptible of apportionment. And if it be true that the deceased was

guilty of negligence, it must from the nature of the accident, have been
of this latter character." Railroad vs. State, 31 Neb. 357, 3G6.

"The test is, what wrongful conduct occasioning an injury was in

operation at the very moment it occurred or became inevitable? If just
before that climax only one party had the power to prevent a catastrophe,
and neglected to use it, the legal responsibility is his alone. If, however,
each had such power, and each neglected to use it, then their negligence
was concurrent and neither can recover against the other." Dyerson vs.

Railroad, 74 Kansas, 528, 536-7.
"The plaintiff's failure to use ordinary care to discover the approach

of the train was, in any view of the case, a part of the cause of her injury ;
for her fault would not cease to be the cause and become merely the
occasion of her injury, unless, in the series of events that resulted in
the accident, a wrongful act of the defendant was subsequent in point
of causation to her failure to use the ordinary care to discover the train.
The only complaint she makes is that the defendant failed to use such
care to discover her in time to avoid the accident. It is clear that their
failure to perform this duty concurred both in point of time and causa

tion with her failure to use the same care to discover the train. There
was no time when they could have discovered her in season to avoid in -

juring her, in which she could not have discovered the train in time to
avoid being injured." Batchelder vs. Railroad, 57 Atl. 926.

"It is true that, when a traveler has reached a point where he can

not help himself, cannot extricate himself, and vigilance on his part will
not avert injury, his negligence in reaching that position becomes the
condition and not the proximate cause of the injury, and will not pre-
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elude a recovery; but it is equally true that, if a traveler, when he

reaches the point of collision, is in a situation to help himself, and by a

vigilant use of his eyes, ears and physical strength to extricate himself

and avoid injury, his negligence at that point will prevent a recovery

notwithstanding the fact that the trainmen could have stopped the train

in season to have avoided injuring him. In such a case, the negligence
of the plaintiff is concurrent with the negligence of the defendant, and

the negligence of each is operative at the time of the accident. When

negligence is concurrent and operative at the time of the collision, and
contributes to it, there can be no recovery." French vs. Railway, 76

Vt. 441.
"The plaintiff could not recover if it should appear in the case that

the negligence of both is contemporaneous and continuing until after the
moment of the accident, because in such case the negligence of each is

a direct cause of the injury, without which it would not have occurred,
rendering it impracticable in all such instances, if not impossible, to
apportion the responsibility and the damages. In short, there can be

no recovery in such a case unless the whole doctrine of contributory
negligence, a doctrine founded on reason and justice, should be abol

ished. It must be apparent, upon even a slight analysis of this rule, that
it can be applied only in cases where the negligence of the defendant is

proximate, and that of the plaintiff remote ; for, if the plaintiff and the

defendant both be negligent, and the negligence of both be concurrent,
and directly contributing to produce the accident, then the case is one of

contributory negligence, pure and simple. It is clear, then, that the

last-chance rule should not be given as a hit-or-miss rule in every case

involving negligence. It should be given with discrimination." Drown
vs. Traction Co. 10 L R. A. N. S. 421.

Negligence divested of proximate cause is no more actionable than

negligence without injury. It is damnum absque injuria.
William Cleary Sullivan.

Georgetown University.
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THE ASSIGNMENT OF CLAIMS AGAINST THE UNITED

STATES, AS AFFECTED BY SECTION 3477,
REVISED STATUTES.

At an early period of our national life the business of prosecuting
claims against the government became an important branch of the
administration of justice,�the extra-judicial administration of justice,
by the legislative and executive branches of the government.

It is beyond the scope of this article to trace the history of the
treatment of such claims by Congress, resulting finally in the estab
lishment of the Court of Cfaims. It is proposed only to study the
decisions of the Supreme Court construing Section 3477 of the Revised
Statutes, which declares assignments of claims against the United States
and other similar instruments to be "absolutely null and void," under
certain circumstances.

There being, of course, no right of action against a sovereignty,
it was necessary, before the establishment of the Court of Claims, for
one having a just claim or demand against the United States to per
suade Congress of its righteousness in order to secure its payment.
Congress would either make an appropriation for its payment or would
refer it to the proper accounting officers of the Executive Departments.
As in almost all cases the claimant himself lived at a distance from
Washington, it was necessary for him to employ an agent or attorney
to represent him before Congress and its committees and before the
Executive Departments; and as the claimant was in many cases too
poor to pay counsel fees commensurate to the labor and professional
services required of the agent or attorney, it became the practice for
attorneys to undertake the prosecution of claims upon contingent fees,
payable out of the proceeds of the claim when allowed. Frequently
the attorney also paid the costs necessarily incident to the prosecution
of the claim.

The natural and simple means of securing the effective represen
tation by the attorney or agent of his principal, and at the same time
providing for the fees of the attorney, was a formal power of attorney
empowering the agent to do all things necessary to be done in the
prosecution of the claim, including the signing of the claimant's name
to any necessary receipts or acquittances to the government, and also,
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contained in the power itself, an assignment of a certain portion of

claimant's interests in the claim and of the proceeds thereof when

allowed. The extent of this interest so assigned, which was to be the

attorney's compensation, varied from ten per cent, to fifty per cent.

Such powers of attorney and assignments, though they have been

called champertons, have been upheld by the Supreme Court.1

Useful, even necessary, as they are in the successful prosecution
of claims against the United States before Congress, the Departments
or courts and commissions established for the adjudication of claims,
it is easy to see that these powers of attorney are readily susceptible of
abuse. They give to the agent or attorney absolute control over the

conduct of the business, and, when the power of attorney is honored by
the officers of the United States, complete control over the proceeds of
an award. They put into the hands of the agent the means of multi

plying sinister influences, by transferring to other agents, who may be
skilled lobbyists, interests in the claim. And, lastly, they are apt to lead
to difficulty and confusion in the settlement and statement of awards by
the accounting officers of the Treasury, through the presentation of
demands by conflicting claimants. The tendency thus created is to draw
the officers of the United States into litigation over matters with which

they have no concern.

To end the last-named evil the following act was passed in 1845 :

"Be it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled, That
whenever a claim on the United States aforesaid shall hereafter
have been allowed by a resolution or act of Congress, and thereby
directed to be paid, the money shall not, nor shall any part thereof,
be paid to any person or persons other than the claimant or

claimants, his or their executor or executors, administrator or

administrators, unless such person or persons shall produce to

the proper disbursing officer a warrant of attorney executed by
such claimant or claimants, executor or executors, administrator
or administrators, after the enactment of the resolution or act

allowing the claim ; and every such warrant of attorney shall refer
to such resolution or act, and expressly recite the amount allowed
thereby, and shall be attested by two competent witnesses, and be
acknowledged by the person or persons executing it, before an

1 Stanton vs. Embrey, 93 U. S. 548; Taylor vs. Bemiss, 110 U. S. 42.
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officer having authority to take the acknowledgment of deeds, who
shall certify such acknowledgment; and it shall appear by such

certificate that such officer, at the time of the making of such

acknowledgment, read and fully explained such warrant of attor

ney to the person or persons acknowledging the same."� (9 U. S.

Statutes at Large, 41.)

The evils growing out of the pestiferous prosecution of claims by
claim-agents in the halls of Congress and before the Departments
increased during the next six years, especially after the claims growing
out of the Mexican War began to ripen.

The troubles of Congressmen with claim-agents are illustrated by
the following resolution introduced and adopted on December 14, 1852 :

"Resolved, That the following amendment be made to the

nineteenth rule of the House of Representatives : 'And no person
shall be admitted under the rules of this House, as a reporter or

stenographer, for any paper or papers, who shall be employed as

an agent to prosecute any claim pending before Congress ; and

the Speaker shall give his written permission with this condition.'

(Cries of 'Right! Right! Right!' all over the House.)."2

To correct these evils an act to prevent frauds upon the Treasury
of the United States was passed February 26, 1853.

By Section 1 of that Act it is provided-

"That all transfers and assignments hereafter made of any
claim upon the United States, or any part or share thereof, or

interest therein, whether absolute or conditional, and whatever

may be the consideration therefor, and all powers of attorney,
orders, or other authorities for receiving payment of any such

claim, or any part or share thereof, shall be absolutely null and

void, unless the same shall be freely made and executed in the

presence of at least two attesting witnesses, after the allowance
of such claim, the ascertainment of. the amount due, and the

issuing of a warrant for the payment thereof."� (10 Statutes at

Large, 170.)

2 26 Congressional Globe 52.
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The remaining seven sections of this Act relate to the participation
in the prosecution of claims against the United States by members of

Congress and the executive officers.

Though it is apart from the subject matter of this paper, it is

interesting to note, in passing, that in the discussion of this bill it was

brought out upon the floor of the Senate that up to that time heads

of Departments and Senators had been actively engaged in the prose

cution of claims against the United States, without thought or sus

picion of wrong. Alexander H. Stevens, of Georgia, in a speech
upholding such professional employment by public officials, cited

instances in which various distinguished statesmen, among them

Benjamin Franklin, George M. Dallas, while Vice-President of the

United States, and Senators Webster, Bright and Benton, while

holding office, had received fees for prosecuting claims against the
United States before the Department or before International Com

missions.3
These two acts are combined and carried into Section 3477 of

the Revised Statutes, as follows:

"Sec. 3477. All transfers and assignments made of any

claim upon the United States, or of any part or share thereof, or
interest therein, whether absolute or conditional, and whatever

may be the consideration therefor, and all powers of attorney,

orders, or other authorities for receiving payment of any such

claim, or of any part or share thereof, shall be absolutely null and
void, unless they are freely made and executed in the presence of

at least two attesting witnesses, after the allowance of such a

claim, the ascertainment of the amount due, and the issuing of a

warrant for the payment thereof. Such transfers, assignments,
and powers of attorney, must recite the warrant for payment, and
must be acknowledged by the person making them, before an

officer having authority to take acknowledgments of deeds, and
shall be certified by the officer; and it must appear by the certifi
cate that the officer, at the time of the acknowledgment, read and

fully explained the transfer, assignment, or warrant of attorney
to the person acknowledging the same."

It is to be observed that both in the Act of 1853, and in Section
3477, "all transfers and assignments made of any claim upon the

3 26 Congressional Globe 290.
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United States . . . and all powers of attorney, orders or other

authorities for receiving payment of such claim . . . shall be abso

lutely null and void," unless executed in the presence of two attesting
witnesses after the allowance of the claim and the ascertainment of

the amount due and issuing of a warrant for payment thereof.
It is the purpose of this paper to trace through the decisions of the

Supreme Court the interpretations put upon the words "absolutely null
and void" by that court. Do they mean that the transfers and assign
ments referred to are of no effect or validity as between the parties
or as between the parties and the United States, in operating to con

vey any right or title to the subject-matter of the assignment? Or

do they mean that such assignments and powers of attorney are merely
voidable, to be set aside at the option of the parties or of the United

States, but valid if acted upon or executed?
At first glance it would scarcely seem that even a doubt could arise

as to the meaning and intent of Congress. Not satisfied with the

legally sufficient words "null and void," Congress uses the adverb

"absolutely" in order to make clear its meaning that the condemned
instruments should create no obligations or rights that would or could
be recognized or acted upon by the parties thereto or by the United
States. Nevertheless some of the cases presently to be considered
afford interesting illustrations of the doctrine that statutes are to be
construed so as to give effect to their true spirit and intent rather
than to the literal meaning of the words used ; and, as we shall see,
the Supreme Court has held that the words "absolutely null and void"
mean voidable at the option of the parties, or at least at the option of
the accounting officers of the United States.

In the early decisions of the Supreme Court, strict construction
was placed upon the statutes in question.

Mr. Justice Grier, in Marshall vs. B. & O. Ry. Company,4 said,
referring to the Act of 1853 : "This act annuls all champertous con

tracts with agents of private claims" ; and in Trist vs. Child,6 in which
a lien based upon a power of attorney was sought to be established
by a bill in equity on a fund in the Treasury Department, the proceeds
of an award, Mr. Justice Swayne said: (p. 447)

"There is another consideration fatally adverse to the claim
of a lien. The first section of the Act of Congress of February

4 16 How, 325, 336.
5 21 Wall, 441.
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26, 1853, declares that all transfers of any part of any claim

against the United States 'or of any interest therein, whether

absolute or conditional, shall be absolutely null and void, unless

executed in the presence of at least two attesting witnesses after

the allowance of such claim, the ascertainment of the amount due,
and the issuing of a warrant therefor.' That the claim set up in

the bill to a specific part of the money appropriated is within this

statute is too clear to admit of doubt. It would be a waste of

time to discuss the subject."

Let it be observed for future reference that in this case, before

bringing his suit, Child applied to the Treasury Department to suspend
the payment of money due him to Trist, and that the officers of the

Treasury Department, acceding to this request, suspended payment to
await the decision of the court.

This strict construction of the statute was at first adopted also

by the Court of Claims.

Sines' Case6 was dismissed upon demurrer to the petition, it
appearing upon the face of the petition that the petitioner based his

claim upon an assignment So also in Cooper's case,7 in which the

petitioner was an assignee, it was said, referring to the Act of Feb

ruary 26, 1853:

"This section, as was decided in the case of Sines against the
United States, at the present term, makes the attempted transfer

'absolutely null and void.' It is useless to refine upon this pro
vision or attempt to fritter away the plain and explicit words
used by Congress when they say 'all transfers and assignments of
any claim upon the United States ;' we can only judge of what

they intend by what they have said. And when they say that all

assignments of any claim upon the United States 'shall be abso
lutely null and void' unless made after the allowance and liquida
tion of the claim, we must suppose they knew what they were

doing, and meant what they said." 8

Subsequently, however, in 1872, the Court of Claims was per-
6 1 Court of Claims, 12; 1863.
7 1 Court of Claims, 85; 1863.
8 Cote vs. United States (3 Ct CI. 64: 1867). See also Adams vs. United

States (3 Ct CI. 312, 332; 1867).
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suaded to take a different view of the scope of the Act of February 26,
1853, holding in Lawrence's Case 9 that that statute applied only to

claims presented to or prosecuted before the Treasury Department, and
not to claims prosecuted in the Court of Claims. Accordingly it

reversed its earlier decisions above referred to.

Upon the first occasion which the Supreme Court had to review

this construction of the Act of 1853, that court held the principle of the

Lawrence case to be erroneous and the decisions of the Court of

Claims in the earlier cases to be right.
In United States vs. Gijlis,10 which was an appeal from the Court

of Claims, in which the petitioner based her right of recovery upon
an assignment of a claim against the United States arising under the

Captured and Abandoned Property Act, the court held that such an

assignment came within the condemnation of the Act of 1853, and

was void and that no cause of action could be predicated upon it.

Accordingly the Supreme Court held, reversing the Court of Claims,
that there could be no recovery in this case.

It is to be observed that the point decided in this case is rather
what claims against the United States are intended to be included in
the Act of 1853.

The court had not had drawn to its attention the precise effect
of those words in the Act which makes such claims invalid. The
Court said, however, in the course of its opinion, referring to the lan

guage of. the Act :

"No language could be broader or more emphatic than these
enactments. The words embrace every claim against the United
States, however arising, of whatever nature it may be, and wher
ever and whenever presented.

So far are they from giving any new potency to assignments
and transfers of rights in action, so far from changing the
common law rule that such rights are not assignable, the statute
strikes down and denies any effect to powers of attorney, orders,
transfers, and assignments which before were good in equity, and
which a debtor was bound to record when brought to his notice."

9 8 Court of Claims, 252.
10 95 U. S. 407.
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The Act of 1853, or Section 347? of the Revised Statutes, had

been invoked in a case before the Supreme Court two years before

this in Wright vs. Tebbits.11

There, Tebbits, an attorney at law, had been employed by Wright
to prosecute a claim against the United States before a commission

appointed to adjudicate claims under a treaty between the Choctaw

and Chickasaw Indians.

Tebbits successfully prosecuted the claim and Wright was awarded

and paid 520,000. He refused to pay Tebbits the ten per cent agreed
upon and Tebibts brought an action at law to recover the amount

claimed to be due him. He had a verdict in the Supreme Court of
the District of Columbia for the full amount and Wright appealed
to the Supreme Court, claiming that the contract, being an agreement
to pay out of the proceeds of a claim against the United States, was
null and void by reason of Section 3477 of the Revised Statutes. The

Supreme Court held, however, affirming the court below, that as there

was no transfer or assignment of the claim and as Tebbits claimed

no lien upon the fund but was merely suing to recover compensation
agreed upon, the contract was not invalid by reason of Section 3477.

The following year, 1878, the Supreme Court, without departing
from the strict construction of the words "absolutely null and void,"
established an important exception to the operation of the statute. It

held in Erwin vs. United States,12 that an assignment of a claim against
the United States to an assignee in bankruptcy was not invalidated

by the act.

The Court said:

"The Act of Congress of February 56, 1853, to prevent
frauds upon the Treasury of the United States, which was the

subject of consideration in the Gillis case, applies only to cases

of voluntary assignments of demands against the government. It
does not embrace cases where there has been a transfer of title
by operation of law. The passing of claims to heirs, devisees, or
assignees in bankruptcy are not within the evil at which the
statute aim ; nor does the construction given by this Court deny
to such parties a standing in the Court of Claims." (p. 397.)

� 91 U. S. 252.
i2 97 U. S. 392.
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The principle of this decision was followed in Goodman vs.

Niblack,13 in which an involuntary assignment for the benefit of cred

itors was held not to be within the purview of the act; in Hobbs vs.

McLean,14 in which the Court held that articles of partnership were

not within the act, and in Butler vs. Goreley,15 in which it was held,
following the case of Goodman vs. Niblack, that an assignment for
the benefit of creditors, recognized by the accounting officers of the
United States and honored by them, did not come within the prohibi
tion of the statute.

In these cases the question before the court was not as to the mean

ing of the words "absolutely null and void," but was as to whether or
not the kind of instruments involved in the various cases was intended
to be prohibited by Congress.

The first case in which the meaning and effect of these words
was presented to the Supreme Court was Spofford vs. Kirk,16 decided
in 1878.

Kirk employed Hosmer & Company to prosecute his claim against
the United States for supplies furnished to the army during the war.

Before the allowance of the claim he drew certain orders upon
the firm, which were accepted, payment to be made out of the moneys
received from the United States in respect of Kirk's claim. Subse
quently, but before the allowance of the claim, Spofford became the

assignee or holder for value and in good faith of these orders. Upon
the allowance of the claim, a Treasury warrant was issued to Kirk,
but delivered to Hosmer & Company. Kirk having refused to endorse
the warrant or admit the validity of the orders, Spofford filed a bill
in equity in the Supreme Court of the District of Columbia to enjoin
Hosmer & Company from surrendering and Kirk from receiving the
warrant. The Court below held the assignments to Spofford to be
void under Section 3477, and the Supreme Court took the same view.

Mr. Justice Strong, in the course of his opinion, stated that the

inquiry in this case was whether an assignment of the claim against
the United States made before the claim had been allowed and before a

warrant had been issued had "any validity, either in law or in equity."
He said of the words used in the statute :

"It would seem to be impossible to use language more com-

� 102 U. S. 556.
14 117 U. S. 567.
16 146 U. S. 303.
16 97 U. S. 484.
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prehensive than this. It embraces alike legal and equitable assign
ments. It includes powers of attorney, orders, or other authori

ties for receiving payment of any such claim, of any part or share
thereof. It strikes at every derivative interest, in whatever form

acquired, and incapacitates every claimant upon the government
from creating an interest in the claim in any other than himself."

(P- 4S3.)

Referring to the Gillis case, he called attention to the fact that

in that case the Court was not called upon to decide whether such

assignments were invalid as between the assignor or assignee, but only
whether they were invalid as between the assignee and the United

States.
After reviewing the purposes of the Act, Mr. Justice Strong

concludes :

"We do not say that the passage of the act was induced by
these considerations. It is enough that frauds or wrongs upon
the treasury were possible in either of these ways, and it may be
that Congress intended to close the door against both. However
that may be, the language of the act is too sweeping and positive
to justify us in giving it a limited construction. We cannot say,
when the statute declares all transfers and assignments of the
whole of a claim, or any part or interest therein, and all orders,
powers of attorney, or other authority for receiving payment of
the claim, or any part thereof, shall be absolutely null and void,
that they are only partially null and void, that they are valid and
effective as between the parties thereto, and only invalid when
set up against the government."� (p. 490.)

Upon the principles thus announced, what would be the legal
relations of the parties, the Linked States, a claimant who had assigned
his claim or an interest therein prior to its allowance or the issuance
of a warrant, and the assignee, when the assignee makes demand upon
the proper officers of the Treasury for the issuance of a warrant to him

grounding his right upon his assignment? Clearly, if the language
of Spofford vs. Kirk, accurately set forth the law, the assignment is

made void by the statute and conveys to the assignee no right, title
or interest in the claim. If there be degrees of invalidity, such an

assignment would be as invalid as a forgery, as devoid of effect as a

blank sheet of paper. If, then, the officials of the Treasury, disre-
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garding the effect of the statute, honored such an assignment and

issued the draft to the assignee, they would be making payment to one

�not only without title to the claim, but without even prima facie evi
dence of the title.

Let us see, then, how this situation was met when presented to

the Supreme Court.

At the same term as that at which Spofford vs. Kirk was decided

(October Term, 1878), the case of McKnight vs. United States"
came before the Supreme Court on appeal from the Court of Claims.
One Simeon Hart, a government contractor, had a claim against the
United States for furnishing army supplies, amounting, approximately,
to $30,000. He assigned this claim to McKnight and Richardson by
a parol assignment and by the delivery to the assignees of the receipts
signed by him, with a blank to be filled in when the amount due him

from the United States should be determined. The claim was allowed

by the accounting officers of the Treasury, the assignment honored,
and a warrant for $21,000 was issued to McKnight and Richardson.
The remaining $9,000 was retained to cover an alleged claim of the
United States against Hart. McKnight and Richardson sued in the
Court of Claims to recover this $9,000. The United States set up a

counter-claim, alleging their right to recover back the $21,000 because
of the invalidity of the assignment of Hart to McKnight and Richard
son. The Court of Claims adjudged against both parties and its judg
ment was affirmed by the Supreme Court. It was held that McKnight
and Richardson could not recover because, following Spofford vs. Kirk,
the assignment was held to be wholly void, and "conferred no right
that the United States was bound to regard." It was also held, how
ever, that the United States could not recover back the $21,000 paid
by McKnight and Richardson for the following reasons :

"It does not appear that any fraud was ever suspected, or
that there is the slightest ground for such an imputation. It is
true the assignment was contrary to law, and therefore a nullity,
but there was nothing contrary to good morals or conscience in
the payment or receipt of the money. The facts were all known.
There was no indirection, concealment, or improper purposes on

either side. Although the petitioners had no claim against the
United States, they had a valid claim against Hart. The money

� 98 U. S. 179.
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was received in payment of his debt, and discharged it to that

extent. He is estopped by his receipt from setting up any claim

against the government. It does not appear that he has ever

complained. Under the circumstances, it is quite clear that if

the controversy were between private parties, there could be no

recovery.� (1 Story, Contracts, sect. 541.)" (PP- 185-186.)

The conclusion of the court was that a recognition by the account

ing officers of the Treasury of an assignment which is declared by
the statute to be void, is nevertheless binding upon the assignor and

that he is estopped by his receipt given before the allowance of the

claim from setting up any claim against the government. This must be

based upon his acquiescence in the payment by the government to his

assignee. The transaction is executed and all persons interested are

content; therefore there is no room for the application of the statute.

This seems to be the doctrine of the case.

But. what if the claimant who had assigned his claim before the

ascertainment of the amount due and the issuance of a warrant became

dissatisfied and himself made demand upon the United States after

the money, the proceeds of the claim, had been paid to his assignee by
the Treasury officials under the assignment declared to be void by the

statute? To such a demand, can the United States make answer,

"We have paid your money to your attorney and assignee, though we

knew the paper he exhibited to us as the evidence of his title and right,
his assignment from you, was declared by the statute to be a nullity."
This situation was presented to the court in 1883, in Bailey vs. United
States.18

In this case, one Godeffroy had a power of attorney dated the 6th

of February, 1869, to prosecute the claim of Bailey and others against
the United States. He was authorized to receive the proceeds of the
claim from the government and upon receipt thereof to execute acquit
tances for the same. The claim was allowed by Congress in 1870,
and a draft issued to Bailey and the other claimants in the sum of

$200,000. This draft was delivered fo Godeffroy, with an endorsement

by the Comptroller of the Treasury directing that it be paid on the
endorsement of Godeffroy, who collected the proceeds, but never

accounted for them to the claimants. Bailey and the other claimants
is 109 U. S. 432.
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brought suit in the Court of Claims against the United States to

recover the moneys awarded them.

It was argued in the Court of Claims and in the Supreme Court

on behalf of Bailey that the power of attorney was absolutely null

and void by reason of the Act of February 26, 1853, and the Gillis case

and Spofford vs. Kirk were relied upon.

The Court, after setting forth the statutes of 1846-1853, and after

adverting to the Gillis case, Spofford vs. Kirk, and the Erwin case,

quotes the language of Mr. Justice Miller in Goodman vs. Niblack, to
the effect that the sole purpose of this legislation was to protect the

government and not the parties to the assignment. Mr. Justice
Harlan, who delivered the opinion of the Court, then said:

"These cases show that the statutes in question are not to be

interpreted according to the literal acceptation of the words used.

They show that there may be assignments or transfers of claims

against the government, such as, for instance, those passed upon
in Erwin vs. United States and in Goodman vs. Niblack, which are

not forbidden by the statutes."
"In the case before us no question arises as to the transfer or

assignment of a claim against the government. The question is
whether payment to one who has been authorized to receive it, by
the power of attorney executed before the allowance of the claim
by the act of Congress was good as between the government and
the claimant, where, at the time of payment, such power of attor

ney was unrevoked. If, in respect of transfers or assignments of
claims, the purpose of the statute, as ruled in Goodman vs.

Niblack, was to protect the government, not the claimant in his
dealings with the government, it is difficult to perceive upon what
ground it could be held that the statutory inhibition upon powers
of attorney in advance of the allowance of the claim and the
issuing of the warrant can be used to compel a second payment
after the amount thereof has been paid to the person authorized
by the claimant to receive it. A mere power of attorney given
before the warrant is issued,�so long at least as it is unexecuted,�
may undoubtedly be treated by the claimant as absolutely null and
void in any contest between him and his attorney in fact. And it
may be so regarded by the officers of the government whose duty
it is to adjust the claim and issue a warrant for its amount. But
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if those officers chose to make payment to the person whom the

claimant, by formal power of attorney, has accredited to them

as authorized to receive payment, the claimant cannot be permitted
to make his own disregard of the statute the basis for impeaching
the settlement had with his agent. To hold otherwise would be

inconsistent with the ruling heretofore made�and with which,
upon consideration, we are entirely satisfied�that the purpose of

Congress, by the enactments in question, was to protect the gov
ernment against frauds upon the part of claimants and those who

might become interested with them in the prosecution of claims,
whether before Congress or the several departments." 19

The effect of this decision is, of course, to hold that assignments
and powers of attorney that come within Section 3477 are at the option
of the assignor or the officers of the government, voidable until exe
cuted by their recognition by the United States, and then they become
and are valid.

This seems a distinct departure from the strict construction

adopted in the Gillis case and in Spofford vs. Kirk, but, as will appear
when we come to examine the more recent decisions, it is the just and
reasonable construction to be given to Section 3477, for, while depart
ing from the letter, it carries out and gives effect to the spirit of
the law.

Since this decision, in onlv four cases that have come before the

Supreme Court have assignments of claims against the United States
been held to be invalid because of Section 3477.

In St. Paul, etc., Ry. Co. vs. United States,20 the claimant in a suit
in the Court of Claims against the United States, based his title to the

subject-matter of the claim on a purchase at a judicial sale under a

mortgage which covered the claims against the United States. The
transfer of title by the sale was directly attacked by the United States
as being within Section 3477. and the Court held that the sale or

assignment was void.

So in Hager vs. Swayne,21 which was an action against the
collector of a port to recover alleged illegal assessments, the suit

being brought by the assignee of the claims, it was held that the

� 109 U. S. 438-439.
*o 112 U. S. 733.
� 149 U. S. 242.
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assignments came within Section 3477. It is to be observed that in

this case Hager, the defendant, was sued as an officer of the United
States, and the statute provided for recovery from a collector of a port
who would have his remedy over against the United States. The suit,
in essence, therefore, was against the United States.

These two cases differ in their facts from the Bailey case, for in

them the United States, by its officers and agents, exercised its option
of invoking the statute and avowing the invalidity of the assignment,
but they are consistent with the doctrine of the Bailey case.

In Ball vs. Halsell,22 Halsell gave Ball a power of attorney to

prosecute a claim against the United States growing out of Indian

depredations. In this power of attorney Halsell agreed to pay Ball
one-half of whatever might be recovered from the government.

The Act of March 3, 1891, which provided for adjudication by
the Court of Claims and payment of claims arising from Indian depre
dations, rendered nugatory powers of attorney and contracts which

provided for the fees of the attorneys.
Ball brought suit in the Court of Claims, acting under his power

of attorney, and recovered $17,000, $1,500 of which was allowed to

him as his fee by the Court of Claims. He then brought suit against
Halsell's executrix in Texas to recover, under his contract or power
of attorney, half of the amount allowed by the government. The

validity of the contract under Act of Congress of 1891 was set up as

a defense and judgment was rendered for the defendant.

Mr. Justice Gray, delivering the opinion of the Court, referred
to Section 3477 as illustrative of the meaning of Section 9 of the
Act of March 3, 1891, which made void contracts for fees to attorneys
of claimants under this act. Mr. Justice Gray remarked, in the course

of his opinion, that Spofford vs. Kirk "has never been overruled or

questioned by the Court" ; but he cites the several cases, such as

Goodman vs. Niblack, and the Bailey case, in which the statute is held
to be not applicable. His summary of the law is :

"And the Act has since been held by this Court to include
all specific assignments, in whatever form, of any claim against
the United States under a statute or treaty, whether to be pre
sented to one of the Executive Departments or to be prosecuted

22 161 U. S. 72.
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in the Court of Claims ; and to make every such assignment void,
unless it has been assented to by the Untied States." (p. 78.)

The qualification contained in the last clause reconciles Ball vs.

Halsell with the Bailey case.

In the National Bank of Commerce vs. Downie (218 U. S. 345),
Gamball and Wheeler held certain unallowed claims against the United

States. They became bankrupt, and Downie was appointed receiver

and subsequently trustee. The firm had, prior to bankruptcy,
attempted to assign their claims against the United States to two

banks to secure advances. It was held that these assignments came

within the prohibition of Section 3477 and were void, and that upon
the bankruptcy of Gamball and Wheeler their claims against the

United States, along with their other assets, passed to and became

vested in their receiver and trustee in bankruptcy.
It is to be noted that in this case the sole question was as to the

superiority of title as between a voluntary assignment of a claim against
the United States, the assignment being made in good faith for a

valuable consideration, and a subsequent transfer of the same claim

by operation of the bankruptcy law. The suit was brought by the

prior assignee against the trustee in bankruptcy to enforce its rights
under the assignment. The United States was not involved nor in any

way interested.
Mr. Justice Harlan, in the course of his opinion, holding the

assignments to be void, said :

"The present cases are not assignments which, by operation
of law, created an interest in the assignor's claims against the
United States. They are clean-cut cases of a voluntary transfer
of claims against the United States, before their allowance, in
direct opposition to the statute. If any regard whatever is to be
had to the intention of Congress as manifested by its words�too

clear, we think, to need construction�we must hold such a transfer
to be absolutely null and void, and as not in itself passing to the

appellants any interest, present or remote, legal or equitable, in
the claims transferred. The result is, that when Gamball and
Wheeler were adjudged bankrupts, they were still in law the
owners of these dawns on tlie United States, and all interest
therein passed under the bankrupt act to their general creditors,
to be disposed of as directed by the bankrupt act, just as if there
had been no attempt to transfer them to the banks."� (p. 356-357.)
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Mr. Justice Harlan, in the Bailey case, used the following lan

guage with reference to the words "absolutely null and void" in the

Act of 1853 and Section 3477 of the Revised Statutes. Referring to

Goodman vs. Niblack, the Erwin case and the Gillis case, he said :

"These cases show that the statutes in question are not to

be interpreted according to the literal acceptation of the words

used. They show that there may be assignments or transfers of

claims against the government, such as, for instance, those passed
upon in Erwin vs. United States and in Goodman vs. Niblack,
which are not forbidden by the statutes."

In the Erwin case, it will be remembered, the Supreme Court

held that the statute did not apply to cases where the title to a claim

is transferred by operation of law; and in Goodman vs. Niblack it

was held that the statute did not apply to the case of a voluntary
assignment for the benefit of creditors. It is difficult to discover any
distinction between the legal effect of an assignment of a claim against
the United States to a bank made in good faith to secure a loan to the

assignor from the bank, and a general assignment for the benefit of

creditors, as in the Goodman case, in so far as the intent of Congress
in prohibiting assignments, as it attempted to do in Section 3477, is

concerned.
It seems that the Downie case is a clear reversion to the earlier

decisions of the Supreme Court, the Gillis case and Spofford vs. Kirk,
at least in cases in which the United States or its officers are not

concerned.

Meantime, however, prior to the decision in the Downie case,
there had been several cases presented to the Supreme Court in which
Section 3477 was involved and in which it was held for one reason or

another that the assignments or contracts involved in these cases were

not affected by Section 3477.

Thus, in Hobbs vs. McLean,23 one Peck had put in a bid for

furnishing supplies to the government. Anticipating that he would
be successful, he entered into a partnership agreement with Hobbs
and McLean. Afterwards he was awarded the contract, and, with
Hobbs and McLean, fulfilled it in part. The question subsequently
arose, but not as between the parties to the contract and the govern
ment, as to whether or not the partnership articles constituted an

23 117 U. S. 567.
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assignment of a claim against the United States and therefore void

under Section 3477. The Supreme Court, without any general discus
sion of the principles involved or of the cases in which Section 3477

had been considered, held that it did not apply because at the time

the partnership articles were signed there was no claim against the
United States.

A more important and enlightening decision is that in Freedman's

Savings and Trust Company vs. Shepherd.24 The facts in this case

were somewhat complicated, but it is sufficient for present purposes
to state that the question was whether or not the assignment of a lease

to the United States of certain real estate and of rents accruing under

the lease was an assignment of a claim against the United States
within the meaning of Section 3477. At the time the suit was filed,
or during its pendency, drafts for the payment of the rent had been

issued by the United States Treasury, and the contest was as to the

right to the funds represented by these drafts, which were brought
into court to await adjudication. The assignee of the lease and of

the rents claimed title under his assignment and the other parties
resisted his contention upon the ground that the assignment of the
lease and of the rents was an assignment of a claim against the
United States.

The Court, in holding that the assignment did not come within
the purview of the statute, said:

"Undoubtedly, the lease made by Bradley to the United
States created, in his favor what, in some sense, was a 'claim
upon the United States' for each year's rent as it fell due. And,
if the statute embraces a claim of such a character, there could
not have been any valid transfer or assignment of it in advance-of
its allowance, which could have been made the basis of a suit
by the assignee against the United States, or which would compel
the government to recognize the transfer or assignment. It is,
perhaps, also true that, under some circumstances, the assignor,
before the allowance of the claim and the issuing of the warrant,
may disregard such an assignment altogether.

"But when the government ascertained the amount of rent
due under Bradley's lease, and, with his consent, allowed the same
to him for the use of Shepherd, for the use of Taylor, Bacon,
and Cross, trustees, we perceive nothing in the words or the

24 127 U. S. 494.
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policy of the statute preventing Thompson from asserting his

rights either against the parties or any of them, named in the

warrants issued by the government, or against the Trust Com

pany, the mortgagee of the premises. The object of the statute,

as was said in Bailey vs. United States, 109 U. S. 432, was to

protect the government and not the claimant, and to prevent
frauds upon the Treasury; and that "an effectual means to that

end was to authorize the officers of the government to disregard
any assignment or transfer of the claim, or any power of attorney

to collect it, unless made or executed after the allowance of the

claim, the ascertainment of the amount due thereon, and the

issuing the warrant for the payment thereof." Here, the officers

of the government chose to recognize the assignment, and of

their action neither Bradley nor Shepherd, nor Shepherd's trus

tees, can rightfully complain. The government is acquitted of

any liability in respect to the claim for rent, for its officers have

acted in conformity with the directions, not only of the original
claimant, but of his assignee, Shepherd, and of Shepherd's trus

tees. The simple question is whether the money received from

the government shall be diverted for the purpose to which Bradley,
Shepherd, and Shepherd's trustees agreed in writing that it should

be devoted, namely, to the payment of the debts Thompson holds

against Shepherd. This question must be answered in the nega
tive; and in so adjudging we do not contravene the letter or the

spirit of the statute relating to the assignment of claims upon the

United States."25

This case plainly follows the principle of the Bailey case in hold

ing that assignments and powers of attorney referred to in Section
3477 are voidable and not void, for it leaves to the officers of the
United States the power to give effect and validity to such assignments
by recognizing and acting upon them even though there be conflicting
interests asserted against the fund, the subject-matter of the claim.

The same principle was followed in the more recent case of
Price vs. Forrest,26 decided in 1898. In this case Price had a claim

against the United States which was finally adjusted by the Secretary
of the Treasury in 1892, and there was found to be due him the sum

of $76,000. Long prior to this Forrest had recovered a judgment
25 127 U. S. 505-506.
28 173 U. S. 410.
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against Price in New Jersey in the sum of $17,000, and the New

Jersey court had appointed a receiver to demand and receive the

drafts to be issued by the Treasury Department in payment of Price's
claim in order to satisfy Forrest's judgment. The question was as

to the right to receive the drafts issued by the Treasury Department,
whether the heirs of Price were entitled to receive them, or the

receiver appointed by the New Jersey court. The latter bad made

demand upon the Treasurer of the United States for payment and

delivery of the drafts to him and the Treasurer neither consented

nor refused to do so, but held the drafts to await the determination

by some lawful tribunal as to the right of the receiver in the prem
ises. On behalf of the heirs of Price it was contended that the orders
of the State Court attempting to transfer or assign the Price claim

against the United States to the receiver were in violation of Section
347 7. The Court cleaves closely to the principle that as the statute

was enacted for the sole purpose of protecting the government, it is

within the power of the officers of the government to recognize and

give effect to assignments and powers of attorney even though they
come within the prohibition of the statute.

The Court, speaking by- Mr. Justice Harlan, said:

"As this Court has said, the object of Congress by Section
3477 was to protect the government, and not the claimant, and to

prevent frauds upon the Treasury. Bailey vs. United States, 109
U. S. 432 ; Hobbs vs. McLean, 117 U. S. 567 ; Freedman's Sav

ings Co. vs. Shepherd, 127 U. S. 494, 506. There was no purpose
to aid those who had claims for money against the United States
in disregarding the just demands of their creditors. We perceive
nothing in the words or object of the statute that prevents any
court of competent jurisdiction as to subject-matter and parties
from making such orders as may be necessary or appropriate to

prevent one who has a claim for money against the government
from withdrawing the proceeds of such claim from the reach of
his creditors; provided, such orders do not interfere with the
examination and allowance or rejection of such claim by the
proper officers of the government, nor in any wise obstruct any
action that such officers may legally take under the statutes relat
ing to the allowance or payment of claims against the United
States. If a court, in an action against such claimant by one

of his creditors, should, for the protection of the creditor, forbid
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the claimant from collecting his demand except through a

receiver, who should hold the proceeds subject to be disposed of

according to law under the order of court, we are unable to say
that such action would be inconsistent with Section 3477." 27

Again, Mr. Justice Harlan said :

"It only remains to say touching this part of the case that

if Section 3477 does not embrace the passing or transfer of claims

to heirs, devisees or assignees in bankruptcy, as held in Erwin vs.

United States, nor a voluntary assignment by a debtor of his

effects for the benefit of his creditors, as held in Goodman vs.

Niblack, it is difficult to see how an order of a judicial tribunal
having jurisdiction of the parties appointing a receiver of a claim

against the government and ordering the claimant to assign the

same to such receiver to be held subject to the order of court for

the benefit of those entitled thereto, can be regarded as prohibited
by that section." 28

Of course, this case, in so far as' the point decided is concerned,
goes no further than to hold that an assignment of a claim against
the United States compelled by a court having jurisdiction over the

parties in order to determine conflicting interests to the claim, is not

within the prohibition of Section 3477. To reach this conclusion, how
ever, it is necessary to hold, as the Court unquestionably does, that it is
within the power of the accounting officers of the Treasury to recog
nize or not to recognize an assignment or power of attorney, con

demned by the statute.

How, if, in a similar case, the court having jurisdiction of the

parties, it appears upon the face of a bill of complaint that the rights
and equities of the complaintant depend upon a power of attorney
or assignment of a claim against the United States plainly within the

description of Section 3477? This question arose in the case of
McGowan vs. Parish, decided at the present term of the Supreme
Court, April 12, 1915 (No. 150, October Term, 1914). In this case

McGowan and Brookshire filed a bill in equity against Emily E.
Parish, executrix of Joseph W. Parish, claiming a lien on a fund in
the Treasury Department about to be paid Emily Parish, being an

" 173 U. S. 423.
28 173 U. S. 424-425.
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award made to Parish on the well-known Parish Ice Claim. McGowan

and Brookshire had acted as attorneys for Parish in procuring this

award, acting under powers of attorney and assignments. The Secre

tary of the Treasury and the Treasurer of the United States were

made parties defendant to the bill, and it was prayed that they be

restrained from paring over the draft to the defendant Parish, and the

defendant Parish was asked to be restrained from receiving the same.

After the bill was filed and before the defendants had answered, an

interlocutory decree was passed, with the consent of all parties, dis

solving the restraining order and dismissing the bill of complaint as

against the Secretary of the Treasury and the Treasurer, but directing
the defendant Parish, to execute a power of attorney to a trust com

pany to receive a draft from the Treasury for an amount sufficient to

pay the claims of the complainants, and to hold the same subject to the

determination by the court of what, if anything, was due the complain
ants under their powers of attorney and assignments. This she did.

In spite of this consent decree, the defendant, in her answer,

attempted to set up the invalidity of the contracts and powers of attor

ney, which were the basis of complainant's alleged lien on the fund

and which gave jurisdiction to a court of equity by reason of Sec
tion 347 7. The Supreme Court of the District of Columbia held,
however, thaf the officers of the Treasury Department having surren

dered the fund and the defendant having consented that the fund be

deposited in court to await the determination of the cause, the ques
tion as to the effect of Section 3477 upon the complainant's contract

and powers of attorney were no longer in the case. The Court fol
lowed the doctrine of Price vs. Forrest and Bailey vs. United States.

The Court of Appeals of the District of Columbia, however,
applying the principles of the Downey case, held that the contracts of
the complainants in so far as they constituted equitable assignments
of parts of the fund in the Treasury Department or created hens upon
that fund were absolutely null and void, under Section 3477, and that
the court below had no jurisdiction to grant the relief prayed.

The Supreme Court of the United States, reversing the Court of
Appeals, held that the consent decree constituted a waiver of all juris
dictional objections as to the right and power of the officers of the
United States to waive the nullifying effect of Section 3477.
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"As to the effect of Section 3477, Rev. Stat., it has been

several times declared by this court that the statute was intended

solely for the protection of the government and its officers during
the adjustment of claims, and that, after allowance, the protec
tion may be invoked or waived, as they in their judgment deem

proper. Goodman vs. Niblack, 102 U. S. 556, 560; Bailey vs.

United States, 109 U. S. 432, 439 ; Hobbs vs. McLean, 117 U. S.

567, 576; Freedman's Savings Co. vs. Shepherd, 127 U. S. 494,
506 ; Price vs. Forrest, 173 U. S. 410, 423. But see Nutt vs. Knut,
200 U. S. 12, 20."

In this case, of course, had it not been for the claimed lien on

the fund, a court of equity would have had no jurisdiction of the cause

and could not have restrained the officers of the government from

paying over the draft to Emily Parish. If the assignments, which

were the basis of a lien, were absolutely void, then there was no lien

and nothing remained but a money demand by the complainants
against the defendant Parish, such as there was in Nutt vs. Knut.28

In that case no lien was claimed and for that reason it was held that

the contract, which was the basis of a suit, was not nullified by
Section 3477.

In the cases thus reviewed there are several apparent inconsist
encies of which one, at least, is real. The Supreme Court has definitely
departed from its first position, as expressed in Trist vs. Child, that
the words "absolutely null and void" found in Section 3477 are to be

strictly and literally construed.30

Indeed, Trist vs. Child is to be regarded as distinctly overruled

by Price vs. Forrest, for the facts in each case were the same, that is,
in each case the officers of the Treasury Department were ready and

willing to hold the fund claimed to await the decision of the Court
as to rights created by powers of attorney or assignments apparently
rendered void by Section 3477.

From all the other decisions the following principles are fairly and

consistently deducible :

2� 200 U. S. 12.
so 21 Wall. 441.
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I. It was the intention of Congress in the Acts of 1845 and

1853 and in Section 3477 of the Revised Statutes to protect primarily
the Government of the United States, to prevent its becoming involved

in litigation over matters with which it has no concern, and to prevent
difficulties and embarrassments in the settlement of accounts of claim

ants against the United States.

II. This intention is better fulfilled by construing the words

"absolutely null and void" to mean "voidable" at the option of the

officers of the United States who have in charge the settlement of

accounts and the payment of claims.

III. It is consistent with this construction to hold that involun

tary assignments in bankruptcy, voluntary assignments for the benefit

of creditors, assignments and transfers by operation of law, etc., are

not within the meaning of Section 34 7 7.31

IV. It is consistent with this construction to hold that assigned
claims asserted against the United States by the assignees, where the

accounting officers of the government refuse to recognize the assign
ment, are within the purview of the statute.32

V. It is consistent with this construction to hold that in suits
between parties to assignments which are within the description of
the statute, where the United States is not concerned as a party and
neither assents to nor disavows the assignment, the assignment is void
and cannot be made the basis of recovery at law or relief in equity."

VI. And lastly, it is consistent with this construction to hold
that assignments of claims against the United States, when recognized
and acted upon by the accounting officers of the Treasury, or even

when not repudiated by such officers, as where they consent to hold
the funds assigned to await the adjudication of a court having juris-

" Erwin vs. U. S., 97 U. S. 392. Goodman vs. Niblack, 102 U. S. 556.
Hobbs vs. McLean, 117 U. S. 567. Butler vs. Goreley, 146 U. S. 303.

s2 U. S. vs. Gillis, 95 U. S. 407. McKnight vs. U. S., 98 U. S. 179. St. Paul,
etc., Ry. Co. vs. U. S.. 112 U. S. 733. Hagar vs. Swayne, 149 U. S. 242.

*' Spofford vs. Kirk, 97 U. S. 484. Ball vs. Halsell, 161 U. S. 72. Bank
vs. Downie, 218 U. S. 347.



ASSIGNMENT OF CLAIMS AGAINST U. S. 93

diction over a controversy as between assignor and assignee, are not

affected by the statute.

This is because the statute renders such assignments voidable at

the option of the officers of the United States and not void.34
These propositions seem to embody the law in spite of many incon

sistent obiter dicta, found in the decisions of the Supreme Court.
Clarence R. Wilson.

34 Bailey vs. U. S., 109 U. S. 432. Freedman's Savings and Trust Co. vs.

Shepherd, 127 U. S. 494. Price vs. Forrest, 173 U. S. 410. McGowan vs. Parish,
Sup. Ct. U. S. Oct. Term, 1914, No. ISO.
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NOTES.

Contempt�Newspaper Publications-�

Act of March 2, 1831.

Respondents published in their newspaper certain matter relative
to a pending suit, which the Court adjudged on its merits to be in the
nature of a contempt Held, That they were liable as for contempt and
that, "The act of March 2, 1831 (Rev. St. �725 ; Judicial Code, �268
[Comp. St. 1913, �1245]), declaratory of the law of contempt, was

not intended to, nor does it, exempt publishers and editors from attach
ment for contempt for publications improperly affecting a pending case."
United States v. Toledo Newspaper Co. et al., 220 Fed. 459.

This case was decided by the United States District Court for the
Northern District of Ohio on January 23, 1915, and goes to the inter
pretation of the Act of March 2, 1831, cited above. So much of the act
as is applicable to the present case is as follows : "The said courts shall
have power to punish contempts of their authority: Provided, That
such power shall not be construed to extend to any cases except the
misbehavior of any person in their presence, or so near thereto as to
obstruct the administration of justice," etc.

It is generally agreed that at Common Law a publication, pending
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a suit, reflecting upon the court, the jury, the parties, the officers, the

witnesses, or the counsel with reference to the suit or tending to influence

the decision of the controversy is a contempt of the court and punishable
by attachment. 1 And it is contempt even if the trial of the cause has

not begun or the time for the trial has not been set. 2

The act of March 2, !l831, declaratory of the law of contempt, has

been said, however, to be in the nature of a limitation to the rule. The

question arising in the present case is, whether or not the act completely
exempts newspapers from proceedings in contempt under all circum
stances. The point seems to have been decided in favor of such exemp
tion in 1835 by a Circuit Court in Pennsylvania, 3 and this decision was

followed in several later cases, based largely on the decision in the

former case. 4 These cases were overruled by Judge Killitts in the pres
ent case in a lengthy and well written opinion in which he cites a number

of very excellent parallel supporting cases.
6

The history of the passage of the act is illuminating. 6 In Decem

ber, 1825, Judge Peck, a Federal judge, handed down orally an opinion
determining finally a case then pending before him. Three months
later he published a written opinion in the same case, in which he seems

to have gone beyond the record in the case, and counsel in the case then

published a criticism of this written opinion. The Judge attached him

for contempt, imprisoned him and disbarred him from practice for 18

months. This was followed by the impeachment and acquittal of the
Judge. Within 30 days from the date on which the report of the ac

quittal was made to the House, and clearly as the result of the acquittal,
if one may judge from the records, the act was passed.

Judge Killitts reasons from these circumstances and from the dis
cussions accompanying the legislative course of the act that the act was

not intended to provide complete exemption for newspaper publications,
but exemption only as to publications made after the cause was finally
determined. It is interesting in this connection to note that it has been

1 Cheadle v. State, 110 Ind. 301 ; Hollingsworth v. Duane, Wall. Sr. 77, Fed.
Cas. No. 6,616; In re Bronson, 12 Johns. (N. Y.) 460.

2 Globe Newspaper Co. v. Commonwealth, 188 Mass. 449.
3 In re Poulson, Fed. Cas. No. 11,350. This was the first decision under

the statute.
* See United States v. Holmes, Fed. Cas. No. 15,383 ; In re Daniels, 131

Fed. 95.
s Myers v. State, 46 Ohio St. 473; State v. Galloway, 45 Tenn. 326; Pat

terson v. Colorado, 205 U. S. 463.
6 See discussion in the present case.
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held that abusive and impertinent language in a motion for re-hearing
is a contempt, 7 but it is not so if it refers to the trial court and is

contained in a brief filed in the appellate court.8

It is evident that the final decision in a case of this kind must depend
on the construction of the phrase, "so near thereto as to obstruct the

administration of justice." Judge Killitts holds that these words do not

refer to the "physical or topographical propinquity of the act to the

court" but to the nature of the act as tending to obstruct the administra

tion of justice. 9 If the act complained of does in fact tend to obstruct

the administration of justice, it seems that it might even be held to be

committed constructively in the presence of the court. The power to

protect itself and to safeguard the administration of justice and to en

force its fmdings being inherent in a court, it would seem difficult to

justify a rule that a newspaper, so far-reaching as an agent of publicity
and so potent as a moulder of public opinion, could not be held to ac

countability if it sought to obstruct public justice through incendiary,
defiant, or anarchistic publications.

Auctions�Bidding�Rights and Liabilities of Seller and Buyer.

In the recent case of Freeman vs. Poole et al., 93 Atl. 786, decided
April 14, 1915, by the Supreme Court of Rhode Island, there is raised
the interesting question whether a bid at an auction sale is merely
an offer or the acceptance of an offer.

The defendant, Poole, being the owner of certain real estate in
Rhode Island, resolved to sell the same at public auction. The sale
was advertised to be without reserve, and when the bidding was

opened, the complainant, Freeman, through his agent, Hurley, made a

bid of 16 cents per square foot. The bid was recognized by the
auctioneer and written down in his book. Then one Brigham, who was

present as the agent of the owner, Poole, made a bid of 19 cents per
square foot. There was no further bidding, and the tract of land was

knocked down, by the auctioneer and declared sold. Hurley then
tendered the auctioneer 5 per cent, of the purchase price at 16 cents
a foot, claiming that the sale to the agent, Brigham, was void and
that the property had been sold to Hurley's principal, but the auctioneer

7 In re Wooley, 74 Ky. 95.
8 In re Dalton, 46 Kan. 253.
9 See also McCaully v. U. S., 25 App. D. C. 404.
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refused to accept the money. Freeman then filed a bill in equity for

specific performance.
Since bids by the owner are void where he has not, at the sale,

announced his intention to bid, it is clear that if a bid at auction is

the acceptance of an offer previously made, then the complainant
in this case is entitled to specific performance of the contract; but it

is equally clear that if a bid is a mere offer it can confer no contractual

rights until it is accepted.
The complainant was unable to cite any case which directly sus

tained his argument, but was forced to rely upon dicta and upon a

passage in Langdell's work on contracts1, in which, after admitting
that Payne vs. Cave2 established the rule that a bid at auction is a

mere offer, Professor Langdell goes on to say :

"On principle, however, it is open to much doubt. The true view

seems rather to be that the seller makes the offer when the article is

put up, namely, to sell it to the highest bidder ; and that, when a bid is

made, there is an actual sale, subject to the condition that no one else
shall bid higher."

The court dismissed that argument with the remark that it was a

statement of what (in Langdell's opinion) the law should be rather
than what it is.

The leading case on the subject is Payne vs. Cave, supra, decided
in 1789. This was an action for breach of contract. The defendant
bid �40 at an auction sale for a worm tub and pewter worm but with
drew his bid before the auctioneer's hammer descended. The plain
tiff denied the defendant's right to withdraw a bid once made, and,
having later sold the worm and tub for �30, brought the action to

recover the difference of �10. The appellate court, in sustaining a non

suit of the plaintiff, said :

"The auctioneer is the agent of the vendor, and the assent of both

parties is necessary to make the contract binding; that is signified on

the part of the seller by knocking down the hammer, which was not

done here until the defendant had retracted. An auction is not un

aptly called 'locus poenitentiae.' Every bidding is nothing more than
an offer on one side, which is not binding on either side till it is as

sented to. But according to what is now contended for, one party

1Langdell's Cases on Contracts, vol. 2, p. 997; Langdell, Summary of Law
of Contracts, p. 24.

23 T. R. 148.
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would be bound by the offer and the other not, which can never be

allowed."

This case clearly states the principle that an auction sale is not an

offer to sell so that a contract arises as soon as a bid is made, but is

merely an invitation to the general public to make bids, and that no

contract can arise until the bid is accepted.
The case of Warlow vs. Harrison3 supports the rule laid down in

Payne vs. Cave. Harrison was the auctioneer, and, at a sale he was

conducting, the plaintiff bid 60 guineas for a horse. The owner, a Mr.

Henderson, bid 61 guineas, and the horse was knocked down to him

despite the plaintiff's objections that the bid by the owner was void.
Warlow sued Harrison, alleging that he, Warlow, was the highest bona
fide bidder, and that Harrison became and was his agent to complete
the contract. Among other pleas, Harrison pleaded that he never

became the plaintiff's agent. The plaintiff obtained a verdict, but the
Court of Queen's Bench ordered a nonsuit on the ground that the plain
tiff had not sustained the issue of the agency of Harrison. In a lengthy
opinion by Lord Campbell it was held that the auctioneer becomes the
agent of the purchaser only after the sale has been made and the ham
mer has fallen. LTp to that time there has been no contract, and con

sequently a bid at an auction sale is not the acceptance of an offer

previously made.

Statute of Frauds�Sale of Goods�Necessity for Acceptance in

Writing�Admissibility of Parol Evidence.

It is quite generally held under the seventeenth section of the
English Statute of Frauds, which has been re-enacted in nearly all
the United States, that it is sufficient if the "note or memorandum in

writing of said bargain" be signed by the party to be charged or his
agent lawfully authorized, but this rule is not universal, though it
is the rule followed in Massachusetts and a number of states. There
are authorities which require, as a prerequisite for recovery, that the
defendant also could have supported an action on the contract if the
plaintiff had refused to perform.

The Supreme Court of Michigan followed the second line of
authorities in the recent case of Willebrandt et al. vs. Sisters of Mercy,
152 N. W. 85 (April 6, 1915). The plaintiffs were engaged in the

sl E. & E. 295, 309.
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manufacture and sale of surgical instruments and hospital accessories,
and through their agent they secured from the defendants a written

order, regularly signed, for seven sterilizers, one to be second hand

The plaintiffs gave no written acceptance of this order, but they did

accept orally. Before the articles had been delivered, the defendants
cancelled the order.

The defendants moved for a verdict on the ground that the con

tract was within the statute of frauds and that there was no acceptance
in writing by the plaintiffs. The plaintiffs then attempted to introduce

parol evidence to prove that at the time of the making of the contract

the goods were not yet manufactured, and, consequently, that the con

tract was not for the sale of goods, but for work, labor and materials,
and so not within the statute of frauds. The court refused to admit
this evidence because that would be varying and contradicting by parol
the terms of a written instrument, since the contract was clearly, on its

face, a contract of sale.
While the weight of authority requires signing only by the party

to be charged, still there is, on principle, excellent reason for the
minority view. That view insures mutuality of remedy. Under the
Massachusetts rule the defendants in this case could not have supported
an action if the plaintiffs had refused to perform. One party is
bound, but the other is free. The Michigan rule is analogous to the
equitable doctrine that specific performance of a contract to sell real
estate will not be enforced unless the contract is signed by both parties.
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RECENT CASES.

Highway�Dedication�Necessity for Acceptance.

Where condemnation proceedings under the power of eminent

domain were instituted by a municipal corporation to open up certain

real estate of the defendant as a street, held, that a dedication of the

property to the city did not make the land a public highway, when there

had been no acceptance by the authorities, and that the city, by levying
taxes on the land and neglecting to claim its easement for a period of

37 years, was estopped to take the real estate by dedication. Mayor and
City Council of Baltimore et al v. Canton Company of Baltimore, 93

Atl. 144, (Maryland, March 2, 1915).
In deciding the present case, the court said that, while mere non-

user of an easement for more than 20 years is not conclusive evidence

of abandonment, still the adverse use of the servient estate, coupled with

such non-user, does by prescription work an extinguishment of the

easement.

Taxation�Proceeding for Judgment Against Real Property�
Description of Defendant.

In an action to try the title to real estate, the common source of
which was in one Martha E. Stevenson, and which had been conveyed
to the grantor of the defendant by a sheriff's deed in accordance with
a judgment in rem against the realty of M. E. Stevenson, held that the

plaintiff could recover. Stevenson v. Brozim et al., 174 S. W. 414, (Mis
souri, March 2, 1915).

The tax judgment and the sheriff's deed thereunder to the grantor
of the defendant were absolutely void because publication against "M.
E. Stevenson" is not publication against "Martha E. Stevenson," even

though the two names do in fact designate the same person. In other
words, a person's initials are not equivalent to his full name.

Commerce�Interstate Commerce�Forbidding Importation of
Citrus Plants.

Defendant was indicted under the following ordinance of the
Louisiana State Board of Agriculture and Immigration:
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"In order to prevent the introduction of the dangerous citrus
disease known as citrus canker, * * * the importation into

this State of any and all kinds of citrus plants and parts of citrus

plants from all of the States of the United States, its territories
and possessions and from all foreign countries, is hereby pro
hibited."
The indictment did not charge that the citrus plants imported by

the accused were diseased, but simply charged that they were im

ported. From a judgment quashing the indictment the State ap

pealed. Held, that the said ordinance was void, as being an interfer
ence with interstate commerce.�State vs. West, 67 So. Rep. 934

(Louisiana, February 23, 1915).
In this case the Court followed the decision of the Supreme

Court of the United States in the case of Railroad Co. vs. Husen,
95 U. S. 465, 24 L. Ed. 527, where the Court annulled a Missouri
statute which attempted to forbid the importation of any Texas cattle
between certain dates. Since the statute made no distinction between
sound and diseased cattle, it was considered as being an interference
with interstate commerce rather than being within the police power
of the State. The facts of the present case are analogous.

Eminent Domain�Condemnation�Damages�Value op Lani>�

Proof.

In an appeal from the report of the Board of Viewers in condem
nation proceedings, held that the Board erred in refusing to strike out

the testimony of certain witnesses as to the value of the land when
those witnesses arrived at their estimate by dividing the land into
several lots, placing a certain value on each lot, and multiplying one

lot by the full number of lots. The measure of compensation must

be assessed on the basis of the most valuable use to which the property
may be adapted, but the tract must be taken as a whole, and it is the
tract and not the lot into which it might be divided that is to be
valued.�Kleppner vs. Pittsburgh B. & L. E. R. R. Co., 93 Atl. 765

(Pennsylvania, January 11, 1915).

Indemnity�Joint Tort-Feasors�Indemnity From One
Primarily Liable.

Plaintiff, who was injured by falling into an excavation opened
by a property owner, sued the City of Durham for damages, alleging
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that the excavation was insufficiently protected. A motion by the

city to make the property owned a party defendant was denied. Held,
that it was error to deny the motion; that though, ordinarily, where
recovery is bad against one joint tort-feasor there is no right of action
over against the other tort-feasor, there are exceptions to the rule ; that

the present case comes within one of said exceptions, namely, where the

negligence of one party is the antecedent and efficient cause of the

injury and the negligence of the other party is negative.�Guthrie vs.

City of Durham, 84 S. E. 859 (North Carolina, April 7, 1915).

Trial�Improper Argument of Counsel.

In an action for damages for personal injuries suffered by the

plaintiff through the negligence of the defendant's servant in driving
an automobile against the plaintiff's automobile, held that it was

highly improper for plaintiff's counsel to say, while arguing to the jury,
"We also have the testimony of the physician for the indemnity insur
ance company," but that the court's action in charging the jury to

disregard this statement prevented the statement from being reversible
error.�Walling vs. Portland Gas & Coke Co., 147 Pac. 399 (Oregon,
March 30. 1915).

The appellate court held that while a willful attempt by the plain
tiff in a personal injury case to get before the jury the fact that the
defendant is protected by indemnity insurance is reversible error, still
if that fact is brought out by the plaintiff while cross- examining the

physician to show his motives and interest, no blame can attach to
counsel.
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BOOK REVIEWS.

Limitations on the Treaty�Making Power Under the Consti
tution oe the United States. By Henry St. George Tucker,
Boston: Little, Brown and Company.

It is impossible to see the name of Tucker connected with an Amer

ican law book, without thinking at once of that prince of American

jurists and statesmen, the Hon. John Randolph Tucker, of Virginia,
the author of the famous classic, generally known as Tucker on the

Constitution, which his distinguished son, Henry St. George Tucker, has
ably edited. The promise then given of capacity for authorship has
not been broken by the work in question, whose "object is to present in
a simple and concrete form, in the discussion in these pages, not

the general power of making treaties as applied to nations, nor what
ought to be the full scope of such power in the United States, but what,
under the Constitution of the United States is the power of che United
States to make and ratify binding treaties." Beginning with the treaty-
making power under the Articles and Confederation the author lays the
predicate for a very instructive and extended review of the leading case

of Ware vs. Hylton (3 Dallas, 199), which he says "did not decide that
the Definitive Treaty of Peace of 1783 annulled the law of Virginia of
October 1777." Nothing could be more complete than the analysis
made of that great case. It is examined from every point of view with
the aid of every side light that can possibly be thrown upon it. In that
way the reader who does not agree with the author's conclusion, has all
the material at hand with which to refute it. All of the cases bearing
upon the subject of the book have been very carefully and accurately
collated, making in that way a most convenient and helpful digest on
the subject.

Hannis Taylor,
Professor of the History of Constitutional Government, Georgetown

Law School.

The Rights and Remedies of Creditors Respecting Their Debtors'
Property. By Garrard Glenn of theNew York Bar. Special Lect
urer in the Law School of Columbia University. Joint Author ofElkus and Glenn on "Secret Liens and Reputed Ownership." Bos
ton: Little, Brown and Company, 1915.
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The treatment of the subject by the author is admirable. It shows

extensive research into the history of the beginnings as well as the

development of legislation and judicial exposition of the extent and lim
itations upon the legal and equitable rights and remedies of creditors.

He has not attempted an exhaustive discussion of any particular branch
of the general subject, but has limited his work to a study of the system
as a whole in an attempt to harmonize as far as possible the various

statutes and doctrines which are scattered through the body of our law,
so as to demonstrate the system afforded by our jurisprudence for the

realization of debts out of the debtor's property. The success of the

author in confining himself to his text, and in refusing to be led off into
extended discussion or criticism of authorities is an attractive feature

of the book ; yet, as a result of methodical arrangement and brief dis
cussion of the various branches of his subject, supplemented by apt
citation of authorities in the margin, he has created a compact work
which ought to be attractive and useful to every practitioner as well as to
the student of the law.

After developing the subject of the creditor's right to realize, and
the property of the debtor made available for that purpose, he proceeds
to treat of the various methods of fraudulent transfer of the debtor's

property and the right and methods of recovering such property under
the statutes relating to the fraudulent conveyances. This leads to the

subject of the rights of subsequent creditors, and the doctrine of reputed
ownership in the light of the Recording Acts, and with reference to the

rights of pledgees, mortgagees and other creditors, and their various

priorities.
A large part of the work is devoted to the National and State

systems of judicial liquidation and the rights of different classes of
creditors to equality of distribution. The arrangement and treatment
of the matter of the jurisdiction and powers of the equity courts over

this subject as compared with the jurisdiction and powers of the courts
of bankruptcy, especially under the important amendments of 1903 and
1910 to the Bankruptcy Act of 1898, is very clear and convincing, and
renders an otherwise difficult branch of the law easily understandable.

With reference to the setting aside of preferential transfers, the
author demonstrates the advantages of proceedings by the trustee in
bankruptcy, who is not only entitled to exercise the large powers given
him by the Bankruptcy Act and its amendments, but has the right to call
to his assistance the various State statutes relating to fraudulent con
veyances or transfers made more than four months prior to bankruptcy.
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The citation of authorities on these questions, notably from the

Supreme Court, is very full, apt and appropriate. This work shows
intimate knowledge and understanding by the author of his topic, and
he is no doubt well qualified, having published various articles on the

subject, and delivered a special course of lectures thereon at the Law
School of Columbia University, in addition to filling the position of

joint author of "Elkus and Glenn on Secret Liens and Reputed Owner

ship."
John J. Hamilton,

Professor of Bankruptcy, Georgetown Law School.


