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INCOME TAX PROBLEMS OF THE FIDUCIARY.

Several changes in the Income Tax Laws and particularly the repeal
of the provision which heretofore required fiduciaries to act as with

holding agents, has created some confusion as to the duties of fiduciaries
at the present time. The appearance of the new fiduciaries' income tax
return for the calendar year 1917, form 1041 (revised January, 1918)
is not likely to clear up the confusion entirely and the purpose of this
article is to state as clearly as possible what seem to be the present re
quirements imposed by law and regulations on those who act as trustees,
executors, administrators, guardians, receivers of individuals and in
similar fiduciary capacities.

What a Fiduciary Is.

A fiduciary, within the meaning of the income tax law and regula
tions, is held to be any person or corporation who holds in trust an
estate of another person or persons. Trustees, executors, administra
tors, guardians and receivers for individuals come within the fiduciary
class. An agent as such is not a fiduciary, but a fiduciary relationship
may exist between the agent and his principal. A fiduciary relation

ship cannot be established for the purpose of the income tax by a power
of attorney. In all cases where no legal trust has been created in the
estate controlled by the agent or attorney in fact, the liability for income
tax rests with the principal. A deed of trust, in order to create a sepa
rate estate, must be absolute so far as conveyance of title is concerned
and irrevocable by the donor, otherwise the income from the property
in question will be held to accrue to the donor and must be accounted
for by him.
A beneficiary, within the meaning of the law and regulations, is the

ward, cestui que trust, legatee, distributee or other person entitled to any
part of the net income of a trust or an estate in the charge of a fiduciary.
The trust estate itself is called a beneficiary with respect to any income
which is not distributed to others. Thus where a part of the annual
income of an estate is distributed to several persons and a part is accu

mulated for future distribution the estate is treated as a beneficiary with
respect to the undistributed portion of the income.
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For the purpose of this article fiduciaries may be divided into the

following classes: (1) guardians, receivers and others who act for only
one beneficiary who, for some legal reason, is unable to make his own

return or who is a non-resident alien and (2) fiduciaries who act for

several beneficiaries or for one beneficiary if such beneficiary is legally
unable to make his own return.

Guardians and other fiduciaries coming within the first class indi

cated above are not concerned with the fiduciaries' income tax return.

They are required only to make return for and on behalf of the minor
or other beneficiary on the individual income tax return (Form 1040 or

1040A). A minor is a person who has not attained the age of 21,
unless the laws of the State in which he resides provide otherwise.
In this class would also fall a fiduciary who acts for one non-resident

alien beneficiary, whether or not such beneficiary is of age. The trustee

or other fiduciary of an estate all the income of which is being accu

mulated for future distribution to unascertained persons or persons
with contingent interests would also fall within this class, and should
make a return of the income of the estate on the individual income tax

blank, making no return on the fiduciary income tax blank.

Receivers and Executors.

A receiver for a corporation is required by the law to make the same

returns of income and in the same manner and form as would be re

quired of the officers of the corporation were they in charge of its busi
ness and assets. A receiver of an individual who as officer of a court

stands in the stead of some principal is held to be a fiduciary and is re

quired to account for the income tax in the same manner as the indi
vidual whose property he holds would have been required to account.

Such a receiver is not required to file the fiduciary return, but files the
individual's return on Form 1040 or 1040A. Thus, in the case of an
individual who assigns his property for the benefit of creditors the

assignee or receiver will be required to make a return of all the income
in his possession or under his control on behalf of the assignor, just as

though the assignor had retained his right, title and possession of the
same. The fact that all or any part of the income received by the
assignee or receiver may be used to pay creditors, and may not be
income to them within the meaning of the law, does not relieve such
assignee or receiver from first paying the tax on all net income re

ceived by him�the Government has a prior lien for the amount of the
tax; what remains may be distributed to creditors or others. The re-
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ceiver is indemnified against the claims or demands of the creditors and

is entitled by law to have credit for the amount of such payments of
income tax against all beneficiaries or principals in any accounting
which he makes as such receiver.

Executors and administrators are considered as fiduciaries but in

addition to the duties which they have in common with other fiduciaries,
they are also subject to special provisions of the law and of the regula
tions. An executor or administrator is required in the year in which
the decedent dies to (1) make a return for the decedent covering the
income received from the beginning of the year up to the date of death.
This return is made on the individual form. It is not a return by the
estate but is a return of the decedent made by the executor or adminis
trator. In such return he will report just as the decedent would have
done and will claim the same personal exemption to which the decedent
would have been entitled, that is the exemption of a single or married

person or head of a family as the case may be, and (2) a return for the
estate reporting the income from the death of the decedent to the end
of the year.
This return should also be made on form 1040 and should report all

the income of the estate, claiming a personal exemption of $1,000 under
the 1917 law and $3,000 under the 1916 law. If the estate is wound up
in the same year in which it is created, the administrator or executor
may, immediately after his discharge, upon final accounting, file the
return and pay the tax, but if the period of settlement runs over into
the following calendar year one return is required from the date of
creation of the estate to the end of the calendar year and a second return
from the beginning of the next calendar year to the date of final account

ing and distribution. When the final return is made by an executor or
administrator there should be attached to the return a copy of the cer

tificate, under seal, setting forth the fact of final accounting and dis
charge of the executor or administrator. The liability for return is
fixed by law as of December 31st, and the return will be required in
accordance with the provisions of the law existing on that date (Reg.
33 rev., Art. 27) .

Liability for payment of income tax is held to attach to the person of
an executor or administrator for all income tax on income received up
to and including the date of his discharge, regardless of the fact that
the time in which claim is made and filed against the estate has expired
or where, prior to distribution and discharge, the executor or adminis
trator had notice of his obligations to the Federal Government or where
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he failed to exercise due diligence in determining whether or not such

obligations existed. (Id. Art. 28.)
An ancillary administrator is held to be merely an agent of the

domiciliary administrator and should transmit to him all information as

to income of the estate received by the ancillary administrator, so that

the original administrator may make a return covering the entire income

of the estate.

Income accruing to an estate during the process of administration and

settlement is such current income as rent, interest, dividends, etc., and
also such gains or profits as may be realized on the sale of the assets of
the estate. In case any property of the estate is sold by the adminis
trator or executor the gain, if any, is determined by subtracting the
appraised value of the property at the time of the death of the testator

from the selling price. Proceeds of life insurance policies payable to

the estate when received by the executor or administrator, are income,
to the extent that such proceeds exceed the premiums paid by the de
cedent. If, however, the proceeds of the policy are made payable to

an individual beneficiary, and not to the estate, such proceeds are not

income subject to tax.

Fiduciaries falling within the second class above mentioned are such
as have charge of estates with two or more beneficiaries, or of estates
having only one beneficiary if that beneficiary is not a minor, incom

petent, or is not legally able to make his own return or is a non-resident
alien. Such beneficiaries are required to make a fiduciary return if
the income of the estate is sufficiently large.

The Fiduciary Return.

A return must be filed on Form 1041 showing the entire income of

the estate and the names of all beneficiaries (a) if any beneficiary of

the estate who is unmarried receives $1,000 or more of the net income
for the year or (b) if any beneficiary who is married receives $2,000 or

more of the net income for the year, or (c) if the amount of net income
for the year which remains undistributed is $1,000 or more. If any one

of these conditions exists the return is required and all of the bene
ficiaries and their interests in the income of the estate must be reported.
The only cases where a fiduciary return is not required is where (a)
the only beneficiary is a minor, incompetent, or is otherwise legally in
capacitated, in which case the fiduciary falls into class one mentioned
above and (b) where the net income for the year is divided into such
small parts that no single beneficiary's interest is equal to $1,000, no
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married beneficiary's interest is equal to $2,000 and the amount remain

ing undistributed is not equal to $1,000.
The return, when required, must be executed and filed by the fidu

ciary. If, however, the estate has two or more joint fiduciaries, the

return may be made by one of the fiduciaries and filed by him in the

district in which he resides. In case a corporation acts as a fiduciary
the return is executed by the proper officer of the corporation having
knowledge of the affairs of the estate and is filed in the district in which

the corporation has its principal place of business. Where a fiduciary
acts for more than one trust, separate returns must be made even though
the several trusts have the same beneficiaries, but if the creator of the

trust in each instance is the same and the trustee in each instance is the

same, one return may be made for all the trusts notwithstanding the

fact that they arise from different instruments and may have different

beneficiaries.
The fiduciary's return is required by law to be filed on or before

March 1, 1918, but the Commissioner of Internal Revenue is authorized
to extend the time for such filing. On account of the extraordinary
conditions existing at the present time a general extension has been

granted to April 1, 1918. No returns by fiduciaries or others filed on

or before that day will be held to be delinquent. If for any reason an

extension of time is necessary beyond April 1st an application should
be made to the Commissioner setting forth the reasons for such exten

sion. If the Commissioner considers the case meritorious, for any
reason whatever, he will grant such additional time as he deems proper.
In preparing the return the instructions and details of taxable income

on pages one and two of Form 1041 should be carefully read and ref
erence should also be made to regulations 33 revised which have re

cently been issued by the Treasury Department. Only a brief dis
cussion of the Form is within the compass of this article in which some

features not readily discernible will be pointed out.

Subdivision A on page 3 of the Form need not be filled out by the

fiduciary unless the fiduciary is actually carrying on, for the estate, a

business or is operating a farm. In such case this part of the return is
filled out as it would be by any other business man or farmer. The
form is in most respects self-explanatory. The expenses deducted
from the income of the business should be only such as are properly
chargeable to the business. The rules and regulations laid down in the
case of individuals should be followed in this respect.
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Expenses.

A distinction is made in the regulations between such expenses as are

properly chargeable against the capital or corpus of an estate and such

other expenses as are incident to administration. Thus, court costs,

attorneys' fees, executors' commissions, etc., are held generally to be

expenses which are not properly deductible from the annual income.

However, this is only a general rule and if attorneys' fees or other ex

penses have been paid for advice or counsel with respect to the businesr

of the estate, they should properly be included in Subdivision A of the

Form. Also if the executor receives special compensation for conduct

ing the business, such compensation is a proper business expense.
Interest and taxes to be deducted in Subdivision A are those which

apply to or are paid with respect to the business. Other interests and
taxes are elsewhere deducted.
Where depreciation is claimed by a fiduciary no allowance will be

given unless the terms of the will or trust or the decree of a court pro
vides for keeping the capital or corpus of the estate intact or unless

physical property forming a part of the corpus of such estate has
suffered depreciation through its employment in business. When fidu
ciaries claim such depreciation they should set forth in connection with
their returns the provision of the will, trust or decree requiring such

depreciation deduction, where any exists, or when actual depreciation
occurs, the amount thereof, and that the same has been or will be re

served and applied as such. All amounts paid by fiduciaries to bene
ficiaries from the income of trust estates, whether from reserves or

otherwise, are held to be distribution of income and will be treated as

taxable income of the beneficiaries.

Investments and Realty Sales.

Subdivision B of the Form provides for reporting profits from the
sale of real estate, stocks, bonds or other property. Column 2 of that
Subdivision requires explanation. In the case of an estate the year in

which the property is acquired is the year in which the property was

purchased by the estate or the year in which the estate was created, and
not the year in which the property was acquired by the decedent. In
column 5 the original cost should be given if the property was pur
chased by the estate. The value on March 1, 1913, should be given only
if the estate was created prior to that date. If the estate was created
after March 1, 1913, the appraised value of the property at the date of
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death of the decedent should be deducted from the sale price in order

to determine the amount of profit. When an individual dies after

March 1, 1913, leaving property, all gains or losses on subsequent sales
are to be computed on the basis of the appraised value at the date of

death and the executors or trustees should not make any return of book

accounts or losses up to the date of death. The appraised value at

the date of death is the basis for all subsequent realization of losses or

gains either upon sale by the fiduciary or by the legatees or distributees.
The 6th column of Subdivision B has reference only to additional in

vestments made in the property sold, that is, in the case of a building,
such permanent additions or betterments as have been made by the

estate and have not been charged as expense. Column 7 refers to

depreciation previously allowed to the estate on such property and not

to depreciation allowed to the decedent, since all depreciation claimed

by the decedent is wiped out by the revaluation of the properyt at the
time of his death.
Subdivision C is in the main self-explanatory except that the remark

in the foregoing paragraph on depreciation applies to the figures to be

given in column 4.

Subdivision D requires no particular explanation with respect to

fiduciaries. The computation is somewhat complicated but solely one

of mathematics.
In order to properly answer Subdivision E the corporations from

whom dividends have been received should be requested to state the

years in which the surplus or undivided profits from each of or any of
the dividends paid in 1917 were accumulated. The beneficiaries should
be notified of the respective years in which their proportionate shares
of the dividends were accumulated in order that they may take proper
credit on their personal returns.
Subdivision F refers to interest received on such bonds of corpora

tions as contain covenants by which the corporation agrees to pay any
tax which it may be required to withhold at the source. Such corpo
rations are required to withhold only one 2 per cent, normal tax and
consequently the interest received from such bonds is tax-free to the
fiduciary and to the beneficiary to the extent of 2 per cent, and no more.

The statement of repairs, wear and tear and losses called for at the
bottom of page 3 of the Form is largely self-explanatory, but, as stated
above with respect to the sale of property, in case of estates the year in
which the property was acquired is the year in which the decedent died
and the cost called for in column 4 is the appraised value of the prop-
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erty at the time of death of the decedent, with respect to all property not

acquired since that date.
In Subdivision G all income not reported in any of the preceding

Subdivisions should be included and proper deductions, if any, charged
against the same.

Under Subdivision I interest and taxes should be reported unless

elsewhere included. The general expense of management of the trust

estate should also be included unless any portion thereof is properly
charged to the income of any business conducted by the estate and has

been deducted in Subdivision A. The Form also calls here for any
other deductions except contributions. The Treasury Department ap
parently takes the position that the estate can claim no deduction for

contributions, since such deduction is allowed by the law only to citizens
and residents.

In reporting the distribution of net income the names and addresses
of the several beneficiaries should be given and the amounts which have
been actually paid to them, or which have been set apart for them re

spectively, should be considered as distributed, and the beneficiaries
should report such amounts as income even though not actually re

ceived in the year. Where the tax on such distributable income has
been paid it is not again payable when later that income is actually
turned over to the beneficiary. The theory seems to be that such in
come is separated from the estate when it is credited to the beneficiary,
the fiduciary thereafter holding it, not as a fiduciary but as agent for
the beneficiary. In such case the beneficiary is constructively in receipt
of the income. Constructive receipt of income occurs when income is
credited to or made available to recipients, whether or not actually
reduced to possession.
In reporting the respective interests of beneficiaries in income from

Schedule E, note should be made on the form, or if necessary on a

rider attached to the form, showing the amount of dividends from
surplus accumulated in 1917 and each of the preceding years and the
amount paid in cash and stock respectively.

Dividends.

Dividends are income to an estate or the beneficiaries thereof if de
clared from earnings which accrued to the paying corporation on or

after March 1, 1913. The rules laid down by the courts with respect
to the difference between income and capital as between life tenant and
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remainderman do not necessarily apply to the provisions of the income

tax law, so far as liability for the tax is concerned. Thus, extraor

dinary dividends received by the estate are income to the same extent

as if received by an individual, although a part of the fund from which

such dividends is declared may have been earned by the paying corpo

ration, prior to the time of the creation of the estate. A difficult ques
tion arises with respect to stock dividends. The United States Supreme
Court in the case of Towne vs. Eisner held that a stock dividend was

capital for the purpose of the income tax and not taxable in the par
ticular case before it. This case arose under the 1913 income tax law

which was silent on the subject of stock dividends. The court made no

reference to the taxability of stock dividends under the 1916 law which

contains an express provision that such dividends shall be taxed. The

language of the opinion of the court in this case seems broad enough
to lay down a general rule that in no case is a stock dividend income.

In a statement issued shortly after the case was decided, the Commis
sioner of Internal Revenue announced that since the 1916 law was not

before the court in that case, and since that law contains an express

provision taxing stock dividends, the Treasury Department will natur
ally continue to be governed by the express provision of the 1916 law

and will assess a tax on stock dividends in the absence of a decision on

the particular language of that statute.

Since this question is unsettled, it seems proper that the fiduciary
should carefully distinguish between cash dividends and stock dividends
in order that the Treasury Department and the beneficiaries of the estate

may have full information as to the amount of each kind. It seems

proper that such dividends should be reported in the returns of the

beneficiaries, as a courtesy to the Commissioner of Internal Revenue,
but not as an admission of any liability for tax thereon. In other
words the taxpayer should not voluntarily submit to assessment and

pay the tax on that species of income, but should proceed in such manner
that his rights to recovery of the tax may be protected in case the

Supreme Court holds that the express provision of the 1916 law is not

effective to tax stock dividends.

New Duty of Fiduciaries.

A new and important duty of all fiduciaries in this year is the report
ing of information at the source. The law requires that all persons,
corporations, partnerships, associations, and insurance companies in
whatever capacity acting, including trustees acting in any trust capacity,
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executors, administrators, receivers, conservators, and employers,
making payment to another person, corporation, partnership, associa

tion or insurance company, of interest, rent, salaries, wages, premiums,
annuities, compensation, remuneration, emolument or other fixed or

determinable gams, profits and income of $800 or more in any taxable

year are required to make returns in regard thereto according to the

rulings and regulations of the Commissioner of Internal Revenue.
Such returns are required by the Commissioner to be made on Forms
known as Form 1096 and Form 1099, copies of which may be obtained
from any Collector of Internal Revenue.

George E. Holmes

Of the New York Bar; Author of Holmes Income Tax.
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THE LAST CLEAR CHANCE DOCTRINE.

The Journal herewith publishes an article on the doctrine of the "Last Clear

Chance," written by L. D. Smith, division counsel of the Southern Railway, at
Knoxville, Tenn. While it was written primarily for the use of the members of
the legal staff of the railroad, the Journal reproduces it in full with the per
mission of the legal department of the Southern Railway, because of its importance

The doctrine or rule attempted in a measure to be denned by the

expression "Last Clear Chance" was first given that name or title by
Mr. Thompson in his work on Negligence (Sec. 240). The term was

applied by him to a rule deduced in Sherman and Redfield, stated as

follows :

"The party who has the last opportunity of avoiding the accident is
not excused by the negligence of any one else. His negligence, and not

that of the one first in fault, is the sole proximate cause of the injury."

Modifications of and exceptions to this rule, as well as rules for test

ing the applicability of the rule, and the rule itself, have been variously
referred to by different courts and text writers as the "Last Clear
Chance" doctrine, or the "Humanitarian" doctrine, or the doctrine of
"Prior and Subsequent Negligence."
This so-called doctrine is of no concern in jurisdictions where the

doctrine of comparative negligence prevails, as in Georgia by statute;
or in cases falling within the Federal Employers' Liability Act, or other
statutes modifying the common law rule of contributory negligence.
For the doctrine is nothing if it is not a modification of or exception
to the common law rule of contributory negligence; although in some

cases the courts, apparently unable to adjust the common law rule of
contributory negligence to the right of the case, have endeavored to

apply the doctrine without impairing the general rule and have been led
into the error of attempting to reconcile the two doctrines.
There are two elements which go to make up contributory negligence :

(1) A want of ordinary care on the part of the plaintiff, or person
killed, and (2) a proximate connection between this want of care and
the injury.
If this latter element is always kept in mind, the doctrine is free from

the criticism sometimes advanced, that under it any degree of negligence,
however slight, on the part of the person injured, bars a recovery.
The rule is stated by Judge Cooley, in his work on Torts (page 674),

to be :



12 GEORGETOWN LAW JOURNAL.

"If the plaintiff or party injured, by the exercise of ordinary care

under the circumstances, might have avoided the consequence of de
fendant's negligence, but did not, the case is one of mutual fault, and
the law will neither cast all the consequences upon the defendant nor
will it attempt any apportionment thereof."
As was said by the Supreme Court of Pennsylvania in Penn. R. Co.

vs. Aspell, 23 Pa., 147 :

"It has been a rule of law from time immemorial, and is not likely to
be changed in all time to come, that there can be no recovery for an

injury caused by the mutual default of both parties."
The reason of the rule is that a party ought not to be compensated

at the expense of another for an injury to which his own negligence has

contributed. Little Schuylkill Navigation R. etc., Co. vs. Norton, 24

Pa. 469.
The Supreme Court of Tennessee, speaking with reference to the

doctrine announced in Butterfield vs. Forrester, said :

"This rule has never sir^e been doubted or denied and that case has
been cited with approv^-'m every jurisdiction where the common law
prevails. It rests upoi, the ground, first, that it would be a violation of
correct principle and sound policy to visit the consequences of the plain
tiff's own recklessness upon the defendant where both are directly at
fault, and, second, the impracticability in such a case of apportioning
the effects of the concurrent negligence so the plaintiff will recover alone
for that of the defendant."

Railroad vs. Williford, 115 Tenn., at p. 119.

With this emphatic and well established rule of law in mind, it is

quite difficult to conceive any place for the doctrine of the "Last Clear
Chance" within the domain of facts where the principle of contributory
negligence is applicable at all. We are, therefore, forced to the con

clusion that the courts which have applied the "Last Clear Chance"
doctrine have done so either by misconceiving the extent of the doctrine
of contributory negligence or by unqualifyingly repudiating it. But

we cannot fail to recognize the fact that the doctrine of the "Last Clear
Chance" has grown in favor with the courts as expressing a principle
which relieves the harshness of the doctrine which in cases of concurrent

negligence, makes the injured party bear all the loss. This tendency
of the courts is doubtless due to the sentiment which inspired or re

sulted from the enactment of laws adopting the theory of comparative
negligence. However, the courts have more frequently commended
the doctrine than they have applied it, due to the infrequency of cases
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where it can be said that plaintiff's negligence was not equal to that of

the defendant.
The doctrine has never been applied to any case in Tennessee found

in the reported decisions of the Supreme Court, although it has been

invoked in many and recognized obiter dicta in a modified form.

In Railroad vs. Roe, 118 Tenn., 601, the application of the rule was

denied upon the ground that the plaintiff's negligence contributed

directly to the injury. The answer made by the Court to the conten

tion of the plaintiff that the rule was applicable is that such a rule is

applicable only where the negligence of the defendant is the proximate
cause of the injury, or where it indicates wantonness ; that where the

defendant is held liable its conduct must be taken out of the domain of

mere negligence and be of such magnitude as to be characterized as

reckless, wanton, or willful.
In Railroad vs. Williford, 115 Tenn. 108, it was held that the doctrine

has no application whatever where the negligence of the plaintiff was a

contributing cause of the injury. The doctrine as announced in Davies

vs. Mann was construed to apply only where the negligence of the de

fendant was proximate and that of the plaintiff remote. The language
of the Court on this point is :

"This was but the application of the doctrine, well settled, that, where
the negligence of the defendant is proximate and that of the plaintiff
remote, the action can then well be sustained, although the plaintiff is
not altogether without fault. A reading of the opinion in the Davies
case makes it entirely clear that the facts raised the question of remote

negligence on the part of the plaintiff and proximate negligence on that
of the defendant, so plaintiff was given a recovery."
The Court quoted with approval the language of Judge Day in

Gilbert vs. Erie Co., 97 Fed. 747 :

"We do not think the principle settled in these cases applies to the
case where it clearly appears that the injury is the result of the con

current negligence of the plaintiff and defendant."

The Williford case further establishes the proposition that this doc
trine cannot be applied where the defendant is without consciousness
that his conduct will probably lead to wrong or Injury. It is said :

"Nothing short of actual knowledge of the situation, and an omission
of preventive efforts after such knowledge, and where there is a reason

able prospect that such effort will avail 'can suffice to avoid the defense
of contributory negligence on the part of or imputable to the injured
party.'"
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In Grigsby & Co. vs. Bratton, 128 Tenn., 602, it is held the doctrine

does not apply unless the negligence of the plaintiff had expended itself

before the intervention of the defendant's negligence and was con

tinuous to the instant of the accident. Upon this point the Court said:

"If, notwithstanding defendant's fault, plaintiff's negligence so con

tinued and contributed to the accident, then either the negligence of the

parties was concurrent or else the plaintiff himself is to be held as having
had the opportunity of avoiding the injury, and his contribution is, in
either event, not remote in the chain of causation."

A recent case in Tennessee introducing some novel ideas in connec

tion with this doctrine is Todd vs. C. N. 0. & T. P. Railroad Co.

(Opinion not yet published). In that case the Court said:

"The decided and well nigh overwhelming weight of the American
adjudications is against Davies v. Mann except as that case may be
deemed to have announced the doctrine of discovered peril and the duty
imposed on a defendant as to his acts after a consciousness thereof.
* * * In our view Davies v. Mann, as applied to its or equivalent
facts, should be translated to relate if to successive acts, then to suc

cessive conscious acts of misconduct. * * * Where the acts of
misconduct or negligence on the part of the plaintiff and defendant are
not successive but simultaneous, or the act of the plaintiff may not be
conceived of as terminated as a casual factor, there should be no

recovery."
A novel feature of this opinion is the reasoning by which it arrives

at the conclusion that in certain exceptional cases the doctrine is not to

be limited to subsequent acts of negligence. It is said that public
policy will force a modification of the normal conception of causation
and in disregard of logic or actual causation conceive the negligence of
the plaintiff to be remote. This rule of public policy is said to operate
where the defendant is engaged in a business hazardous to the public
and where the duty of the defendant is continuous to anticipate that
others may negligently subject themselves to peril from the defendant's
control of the instruments of danger. The language of the Court on
this point is :

"Such a defendant is precedently and continuously to the moment of
injury under the duty of lookout for the other, and his or its negligence
in failing to discover the exposure of such a plaintiff and averting
injury by the exercise of ordinary care, is on grounds of policy con

sidered to be the proximate cause. The law in such case conceives of
the negligence of the plaintiff as being remote, it may be in disregard
of logic or of actual causation. It is assigned that status, by reason of
the policy of the law, though it may be that from the standpoint of
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actuality of cause, the plaintiff's negligence is concurrent with the de
fendant's up to the moment of injury."
The reason given for making this arbitrary exception seems to be :

"Society is not always unconcerned as to whether the conduct of its
members shall reach the standard of due care erected by the law ; and
that standard may tend to be attained by the assistance to be given or

refused by society's judicial functionaries."

In support of this theory the Court cited Teakle vs. San Pedro, etc.,
R. Co., 32 Utah, 276, 10 L. R. A. (N. S.) 486 ; and the opinion of Ladd,
Judge, in Bourrett vs. Chicago, etc., R. Co., 152 Iowa, 579, 36 L. R. A.

(N. S.) 964.

Neither of the cases supports the idea of attributing this illogical
conclusion to the policy of law. They proceed upon the theory ad

vanced by Mr. Thompson in his work on Negligence, 2nd Edition, sec.
232, where he holds that the plaintiff cannot be charged with contribu

tory negligence when the person inflicting the injury was under duty of
exercising care to discover the exposed situation of the person receiving
the injury. Without giving any particular reason for this, he states

the rule as a test apparently because it has merit of leading us out of
difficulties and preventing confusion. The Tennessee Supreme Court,
evidently feeling the necessity for giving a reason for adopting so

illogical a rule, excuses it upon the ground of public policy which con

siders that as the sole proximate cause, which in reason and in fact, is
only concurrent. An examination of the Utah case and the opinion of

Judge Ladd, and other cases in line with them, will show the miscon

ception of the Tennessee Supreme Court of the principle held to be con

trolling. In each instance before defendant can be held liable for the
failure to discover the plaintiff's peril and the plaintiff be excused for
his negligence by reason of being remote, not only must his negligence
have culminated before the injury, but intervening between that and
the injury the defendant must have been guilty of some breach of duty
then owing to the plaintiff ; or in other words, there must have been a

breach of duty upon the part of the defendant continuing or intervening
after the commission of the plaintiff's contributory negligence before
defendant can be held liable upon this theory by reason of its failure to
ascertain the plaintiff's peril. In the Utah case, even as thus modified,
the rule was held not to apply to a trespasser and in all leases there must
have existed a breach of duty after the commission of the contributory
negligence of the plaintiff.
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It was upon this theory that the Supreme Court of North Carolina

applied the doctrine in Carter vs. Southern Railway Co., 135 N. C. 498.

Otherwise interpreted these cases ignore the continuance of the plain
tiff's negligence up to the very time of the accident and would be an

absolute repudiation of the doctrine of contributory negligence in the

face of the claim made in the cases that the principle applied recognizes
the common law on this subject.
But the Court in the Todd case refused to apply this arbitrary rule,

said to be laid in reasons of public policy, for the reason that the evi

dence showed the plaintiff was himself guilty of gross negligence and
recklessness in being upon the railroad track. The Court said :

"Nor may a plaintiff who is acting so redklessly as to be in utter dis
regard of his own safety be heard to invoke the application of the
principle above discussed. The law will refuse to impose in his behalf
any other than the doctrine of actually discovered peril. His negligence
is considered to be proximate in causation."

The Supreme Court of North Carolina has adopted the interpreta
tion given by Mr. Patterson in his work on Railroad Accident Law to

this rule that "it means only that negligence upon the part of the plain
tiff which bars his recovery from the defendant, must have been a

proximate cause of the injury and that it is not a proximate but only a

remote cause of the injury when the defendants notwithstanding the

plaintiff's negligence by the exercise of ordinary care and skill, have
avoided the injury."
Smith vs. Norfolk & S. R. Co., 114 N. C, 730, 25 L. R. A. 289.

In applying this rule to accidents upon railroads, the Court, in the
case just cited, illustrates the rule by the following example: If A, in
unconscious peril, is on the track and if the engineer is negligent�that

is, fails in the exercise of ordinary care to discover him until he had
reached a point where no effort on his part can avert the collision, and
if he, A, fails to look and listen and is run over and injured, his negli
gence is not concurrent merely but subsequent to that of the engineer
and, therefore, he cannot recover because he, and not the engineer, had
the last clear opportunity to avoid the accident ; but if A, while on the

track, and before the decisive negligence of the engineer, becomes so

entangled that he cannot extricate himself in time to avoid the collision
and his helpless condition could have been discovered by the exercise of
ordinary care, then A's negligence would be previous to that of the

engineer and he could recover because the engineer had the last clear
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opportunity of avoiding the injury. It is also held in this case that the

mere failure of the engineer to exercise ordinary care in discovering
persons on the track, does not make his conduct so willful and wanton

that there can be no contributory negligence.
In Southern R. Co. vs. Bailey, (Va.) 67 S. E., 365, the Court declined

to apply the doctrine as laid down in Smith vs. N. & S. R. Co., supra,
because it appeared that the plaintiff, up to the moment of the accident,
could have placed himself in a position of safety if he had exercised

ordinary care, although the defendant, by the exercise of like care, could
have avoided inflicting the injury. This case, however, recognizes that
the negligence of the person injured becomes the remote cause or mere

condition of the accident where those in control of the train should have
discovered a person upon the track provided the circumstances brought
to their knowledge are sufficient to put a reasonable man upon his guard
that the person upon the track will take no step to secure his own safety.
27 L. R. A. (N. S.) 385.

The rule applicable to cases such as we have been discussing deducible
from the best reasoned cases is this : If at the time of the injury one of
the parties could and the other could not, by the exercise of ordinary
care, avoid the injury, then the responsibility is on that party that could
have avoided it ; for the duty of avoiding an injury is on both parties
when it is known to be probable and if only one is negligent, that one is

responsible, but if both have the ability to avoid it and neither does, then
the one seeking damages must be repelled.
This view of the doctrine is sustained by Dyerson vs. Union Pacific

R. Co., 74 Kan., 528 ; Green vs. Ry. Co., 143 Cal., 40, and French vs.

Grand Trunk R. Co., 76 Vt, 446.
In the latter case it is said that while, when a traveler has reached a

point where he cannot help himself and vigilance on his part will not
avert the injury, his negligence in reaching the position becomes the
condition and not the proximate cause of the injury, yet if when he
reaches the point of collision he is in a situation to help himself and
by a vigilant use of his eyes, ears and physical strength, and could have
extricated himself and fails to do so, his negligence at that point will
prevent a recovery notwithstanding that the trainmen could have
stopped the train in due season and have avoided the injury.
In the Kansas case, just cited, 7 L. R. A- (N. S.) 140, it is said:
"The test is, what wrongful conduct occasioning an injury, was in

operation the very moment it occurred, or became inevitable; if justbefore that climax only one party had the power to prevent the catas-
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trophe and he neglected to use it, the legal responsibility is his only ; if,
however, each had such power and each neglected to use it, then their

negligence was concurrent and neither could recover against the other.

The limits of this article will not justify reference in detail to others
of the many cases dealing with this subject. Enough have been re

ferred to to present most of its phases. Many of the cases not noted
have been reported in the Lawyers Reports Annotated and some, if not

all, noticed in the annotation of those which have been. Cases and an

notations of much interest will be found in the following list:

Bogan vs. Carolina C. R. Co., 129 N. C, 154, 55 L. R. A. 418 ; Drown

vs. Northern O. T. Co. (Ohio), 81 N. E., 326, 10 L. R. A. (N. S.) 421;
Smith vs. Connecticut R. & L. Co., 80 Conn., 268, 17 L. R. A. (N. S.)
707; Neary vs. Northern P. R. Co., 37 Mont., 461, 19 L. R. A. (N. S.)
446 ; Atchison T. Etc. R. Co. vs. Baker (Kan), 21 L. R. A. (N. S.) 427;
C. & N. R. C. vs. Hawkins, 98 C. C. A. 443, 26 L. R. A. (N. S.) 309;
Wilson vs. I. C. R. Co. (Iowa), 34 L. R. A. (N. S.) 687; Bourrett vs.
Chicago & N. W. R. Co. (Iowa), 36 L. R. A. (N. S.) 957; Long vs.

Pac. R. & N. Co. (Or.), 58 L. R. A. (N. S.) 1151.�Central Law
Journal, March 10, 1916.

L. D. Smith.
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THE POLICE POWER OF THE STATES AS ILLUSTRATED

BY A FEW FORCEFUL DECISIONS.

The principle, that a State has the fundamental right and power to

make any such laws and regulations which are for the public welfare

and which do not violate the State or Federal Constitutions, is well

established.
Such right or power of the State is commonly known as its police

power." Perhaps the best and most approved definition of this term,

"police power," is that given by the eminent Chief Justice Shaw, "It is
the power vested in the Legislature by the Constitution to make, ordain,
and establish all manner of wholesome and reasonable laws, statutes,
and ordinances, either with penalties or without penalties, not re

pugnant to the Constitution, as they shall judge to be for the good and

welfare of the Commonwealth and the subjects of the same."1
But fundamental and well established as this principle is, "It is much

easier to perceive and realize the existence and source of this power
than to mark its boundaries, and prescribe the limits to its exercise."
This then is the question, "To what extent may a State go in the exer

cise of its police power?" An exact answer to such a question, how
ever, is impossible.
Each case presents a different situation and courts are continually

confronted with the task of judging whether, in particular cases, these
State laws are confined within or have exceeded their proper sphere
and limits. Indeed, at frequent intervals, it seems that the construction
and interpretation of these "police powers" of the States furnish, to a

great extent, the most important occupation of the supreme tribunals.

Naturally, however, the question is one of constant and increasing
importance. For, as communities thrive and prosper, so society de

velops and expands, and as new industrial enterprises and plans evolve
and progress, it inevitably follows that State legislatures, ever ready to

adopt measures to protect the people and promote the public well-being,
will pass all kinds of restraining and regulatory laws.
Someone, at one time or another, invariably finds cause to protest

against the enforcement of these regulations and consequently "the
extent of the police power of a State" is an ever fertile field for dis
cussion and interpretation. This article, therefore, is written merely
to discuss, in a general nature, a few illustrative cases which have

^Commonwealth vs. Alger, 7 Cush. Mass. 53.
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upheld or denied the exercise of this power by the States, and not in

any vain attempt to set or define the limits for the exercise of this

power.
In the argument of this question before the courts the principal and

most frequently proposed objection to a police regulation is that it in

some way violates the Fourteenth Amendment to the Federal Consti

tution or a like article in the State constitution. The objector to such

laws and their enforcement usually declares that because of them he or

his business is "being unjustly discriminated against," that he is being
denied "the equal protection of the law," or that his property is being
taken "without due process of law."

Innumerable, however, are the decisions of courts upholding the con

stitutionality of the power of a State to make all reasonable regulations
concerning the conduct of certain businesses which it deems to be dan

gerous to the welfare of its people. The principle underlying such

decision is the recognized inherent power and duty of a State govern
ment as such to make and enforce any law' which has for its object the
benefit of society at large.
"The most proper business may be regulated to prevent its becoming

offensive to the public sense of decency or for any other reasons in

jurious or dangerous ; and rules for the conduct of the most necessary
and common occupation are prescribed when, from their nature, they
afford peculiar opportunities for imposition or fraud."2
As a concrete illustration of this inherent power in a State legislature

to guard the interest of its public, let us take a case that arose in New
York.3 In this instance, the State of New York deemed it wise to con

trol and limit the establishment of employment agencies by requiring
every person, as a condition precedent to engaging in such business, "in
cities of the first or second class," to comply with certain conditions, to
pay a small fee, and to obtain a license "from the mayor of the city."
One establishment failed to comply with these regulations and insisted

upon maintaining its business without regard for the statute.

The owners of the business, upon being arrested and fined in the
lower court, sought relief in the supreme tribunal of the State on the
ground that the statute in question was void and of no effect because it
violated the State Constitution. The objections specified were that the
law was class legislation and denied to the plaintiffs the equal rights and

protection guaranteed them by the Constitution.

"Cooky, Const. Lim. 7th ed., p. 886. Dent vs. West Virginia, 129 U. S. 114.
'New York vs. Warden, 2 L. R. A. (N. S.) 855.
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In upholding the constitutionality of this statute the court said:

"Cases are abundant which hold that the individual has the right to

carry on any lawful business, or earn his living in any lawful way, and

that the legislature has no right to interfere with his freedom of action

in that respect or otherwise place restraints upon his movements. But,
these cases must all be understood as applying to laws that are not

within the police power. If the statute comes fairly within the scope
of the police power, it is a valid law, although it may interfere, in some

respects, with the liberty of the citizen, which, of course, includes his

right to follow any lawful employment. A statute to promote the

public health, the public safety, or to secure public order, or for the

prevention or suppression of fraud, is a valid law."

The court then concludes powerfully : "All businesses and occupa
tions are conducted subject to the exercise of the police power. Indi
vidual freedom must yield to regulations for the public good."
Again in a very recent case involving a similar statute,4 the.Supreme

Court of the United States, speaking through Mr. Justice McReynolds,
upheld the constitutionality of such a law as a valid exercise of the

police power. "It seems clear," said the court, "that without violating
the Federal Constitution, a State, exercising its police power, may require
licenses for employment agencies and prescribe reasonable regulations
in respect to them, to be enforced according to the legal discretion of a
commissioner. The general nature of the business is such that, unless
regulated, many persons may be exposed to misfortune against which
the legislature can properly protect them."
The above cases are merely illustrative of the general class of busi

ness which may properly be regulated under the police power of the
State. Any business which, from its nature, may work harm to the

public interest may be regulated by statute. Among them may be men

tioned establishments for the sale of liquors, or drugs or for the sale of
tobacco.6 Under this same power, a State may make reasonable regu
lations concerning the character and amount of preliminary training and
education necessary for those seeking to practice the professions, such
as law, or medicine. Such laws have been universally deemed neces

sary to protect the public from fraudulent and incompetent practitioners.
An excellent example of a law passed to protect the public morals is

instanced by a late case in Ohio. Ordinarily the criminal laws and
codes have been deemed sufficient to suppress immorality. But in the

'Brazee vs. Michigan, 241 U. S. 340.
'Gundling v. City of Chicago, 177 U. S. 183.
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complex character of social conditions of the present day new and cun

ning methods have been adopted and employed to evade such laws.

Consequently it is only by the police regulations that these cases can be

governed. This Ohio case is a novel and interesting one.6
That State believed it necessary, to preserve decency and morality, to

pass a law creating a board of censors to inspect and censor all motion

pictures which were, "to be publicly exhibited and displayed in the State
of Ohio." One of the large picture corporations contested the validity
of such an act. But Mr. Justice McKenna, in upholding the law, recog
nized the covert influence for evil as well as good which such pictures
possess and said :

"They are vivid, and useful, and entertaining, no doubt, but, as we

have said, capable of evil, having power for it, the greater because of
their attractiveness and manner of exhibition. It was this capability and

power, and it may be, in experience of them, that induced the State of

Ohio, in addition to prescribing penalties for immoral exhibitions, as it
does in its Criminal Code, to require censorship before exhibition, as it
does in the act under review. We cannot regard this as beyond the

power of government."
Other courts have unanimously taken this view in upholding similar

censorship laws passed in practically all of the States.
These few cases above will illustrate, to some degree, the extensive

field of circumstances over which a State may validly exercise its re

straining power upon the individual for the benefit of society. We can

clearly recognize that it is a necessary and essential condition to the

proper maintenance of civil organization that this power should be
extensive.

Nevertheless, broad as this power must be, there are established
bounds which must be observed. The individual possesses absolute
natural rights which no State or government may abridge. These

natural, "inalienable rights," are recognized, guaranteed, and protected
by both State and Federal Constitutions.

Courts, therefore, in construing any law, ordinance, or police regula
tion, must, under their solemn oath, declare such law invalid and of no
effect if it in any way conflicts with the constitutional guarantee for the
protection of these inalienable rights. And it is not at all unusual for
them to declare statutes void on this ground.
For instance, that no State may interfere with property rights of an

individual except by due process of law, as guaranteed by the Four
teenth Amendment to the Federal Constitution, has been distinctly and

'Mutual Film Corporation vs. Industrial Commission of Ohio, 240 U S 342
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clearly affirmed by the United States Supreme Court in a very recent

decision.
The case in question involved the constitutionality of what are com

monly known as negro segregration ordinances. At frequent intervals,
many Southern States have deemed it best to enact such laws for the

purpose of "promoting the public peace by preventing race conflicts."

Ostensibly the object seems commendable. However, the Supreme
Court agreed, "The authority of the State to pass laws in the exercise

of the police power, having for their object the promotion of the public
health, safety and welfare, is very broad. Furthermore, the exercise

of this power, embracing nearly all legislation of a local character, is

not to be interfered with by the courts where it is within the scope of

legislative authority and the means adopted reasonably tend to accom

plish a lawful purpose.
"But it is equally well established, that the police power, broad as it is,

cannot justify the passage of a law which runs counter to the limitations

of the Federal Constitution.
"That there exists a serious and difficult problem arising from a feel

ing of race hostility which the law is powerless to control, and to which

it must give a measure of consideration, is freely admitted. But its

solution cannot be promoted by depriving citizens of their constitutional

rights and privileges.
"It is urged that this proposed segregation will promote the public

peace by preventing race conflicts. Desirable as this is, and important
as is the preservation of the public peace, this aim cannot be accom

plished by laws or ordinances which deny rights created or protected
by the Federal Constitution.
"We think that this attempt to prevent the alienation of the property

in question to a person of color was not a legitimate exercise of the

police power of the State, and is in direct violation of the fundamental
law enacted in the Fourteenth Amendment of the Constitution prevent
ing State interference with property rights except by due process of
law."
As we have just seen, it is the Fourteenth Amendment to the Federal

Constitution which is usually violated in the matter of the "police regu
lations." It is this provision of the Constitution which protects the
rights of the individual and it is repeatedly invoked as a defense against
the operation of these State laws. Another striking and forceful illus
tration of the diligence of the Supreme Court to strictly interpret this
Amendment is the famous California case concerning the establishment
of laundries by Chinese subjects.7
'Yick Wo vs. Hopkins, 118 U. S. 356.
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It is in this case as in no other, that the Supreme Court has laid down

the true doctrine of "the equal protection of the laws" for all persons
within the jurisdiction of the United States "without regard to any

differences of race, of color, or of nationality."
The Chinese subjects contended that because of their nationality they

were unjustly discriminated against by the California law and made the

subjects of an arbitrary, hostile, and illegal law. In declaring the

statute unconstitutional, the Supreme Court, interpreting the Fourteenth

Amendment, said :

"When we consider the nature and the theory of our institutions of

government, the principles upon which they rest, and review the history
of their development, we are constrained to conclude that they do not

mean to leave room for the play and action of purely personal and
arbitrary power. It is, indeed, quite true that there must always be

lodged somewhere, and in some person or body, the authority of final

decision, and in many cases of mere administration the responsibility is

merely political, no ultimate appeal lying except in the ultimate tribunal
of the public judgment, exercised either in the pressure of opinion or by
means of the suffrage.
"But the fundamental rights to life, liberty, and the pursuit of happi

ness, considered as individual possessions, are secured by those maxims
of constitutional law which are the monuments showing the victorious

progress of the race in securing to men the blessings of civilization
under the reign of just and equal laws, so that, in the famous language
of the Massachusetts Bill of Rights, the government of the common

wealth 'may be a government of laws and not of men.'
"In the present cases we are not obliged to reason from the probable to

the actual, and pass upon the validity of the ordinances complained of,
as tried merely by the opportunities which their terms afford, of unequal
and unjust discrimination in their administration. The cases present
the ordinances in actual operation, and the facts shown establish an

administration directed exclusively against a particular class of persons
as to warrant and require the conclusion, that, whatever may have been
the intent of the ordinances as adopted, they are applied by the public
authorities charged with their administration, and thus representing the
State itself, with a mind so unequal and oppressive as to amount to a

practical denial by the State of that equal protection of the laws which
is secured to the petitioners, as to all other persons, by the broad and
benign provisions of the Fourteenth Amendment to the Constitution of
the United States. Though the law itself be fair on its face and im
partial in appearance, yet, if it is applied and administered by public
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authority with an evil eye and an unequal hand, so as practically to

make unjust and illegal discriminations between persons in similar cir

cumstances, material to their rights, the denial of equal justice is still

within the prohibition of the Constitution."
The court thereupon concluded :

"The discrimination is, therefore, illegal, and the public administra

tion which enforces it is a denial of the equal protection of the laws and

a violation of the Fourteenth Amendment of the Constitution. The

imprisonment of the petitioners is illegal, and they must be discharged."
Of late years, State legislatures, ever zealous to curb the growing

powers of great corporations, have passed many laws for the purpose of

regulating the manner in which these concerns may carry on their busi

nesses. The avowed object of such laws is to protect the public against
imposition and fraud and the statutes, therefore, provide for sensible

regulations, such as inspection of the commodity by State inspectors, or
the labelling and marking of the net weight of the contents of the pack
age, or the ingredients of the article to be sold within the State. These

laws have been found from experience to be necessary, and they are

certainly valid if they do not attempt to invade the jurisdiction of the

Federal Congress. An instance of the proper exercise of this law

making power of a State legislature is found in a case that arose in

North Dakota.8
Here it was found that one of the large packing companies of a for

eign State was practicing a deception on the people of North Dakota by
failing to properly signify on the exterior of the package, the net weight
of the contents, as a North Dakota statute required for all such com

modities, "sold within the State."
The defendant corporation contended that the State had exceeded its

power in passing such a law on the ground that the question was one

for Federal regulation since it involved a question of interstate com

merce. The court in upholding the law, clearly enunciated the right of
a State to enact laws regulating the manner of inspection, labelling, and
sale of all such articles distributed or sold, within its borders. The
decision clearly distinguishes this from the exclusive right of the Federal
Government to make laws regulating and controlling the transportation
of articles in interstate commerce. Any State statute which conflicts
with or usurps the power of the Federal Congress must be declared void.

Among such statutes may be mentioned those concerning interstate

commerce, bankruptcy law, etc.9

'Armour & Co. vs. North Dakota, 240 U, S. 510.
'Reid vs. Colorado, 187 U. S. 137; Hemmington vs. Georgia, 163 U. S. 299.
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"Nothing which is a direct burden upon interstate commerce can be

imposed by the State without the assent of Congress, and
* * *

the silence of Congress in respect to any matter of interstate commerce

is equivalent to a declaration on its part that it should be absolutely
free."10

Again, it is clear that a State may exact any law providing for a rea

sonable tax on imported articles for the purpose of defraying its rea

sonable and necessary inspection laws. Mr. Chief Justice White in a

recent opinion held that such laws for inspection as to the safety and

value of oils for illuminating purposes had been found necessary and

expedient for the public welfare and protection in the vast majority of

States and consequently such laws might properly be enacted under the

police power of the States.11

However, it must be born in mind that this inspection tax must be for

the bona fide purpose of defraying inspection expenses. The tax must

be reasonable and not so excessive to amount to a virtual confiscation

of the property. Nor must such laws be for the purpose of discrimi

nating in favor of home manufacturers.

"The State cannot, under the guise of inspection or revenue laws,
forbid or impede the introduction of products * * * or otherwise

impede foreign or interstate commerce by regulations adopted under

the assumed police power of the States, but in reality for the purpose
of taxing such commerce or creating discrimination in favor of home

producers or manufacturers."12
At the present day this nation and the several States are confronted

with vast problems calling for immediate settlement of some form. The

war is taxing the resources and transportation facilities to the utmost;
labor conditions are being revolutionized ; and, in general, the whole

system of social organization is undergoing a rapid change. The prob
lems presented by these conditions demand a quick solution and that

solution seems to be possible only by legislative enactment. It will be
most interesting in the near future to observe in just what manner the
legislatures will seek "a way out" and to note to what extent they will

go in an endeavor to promote "the welfare of the public."
Edward N. Donnellan, '18.

"Brennan vs. Titusville, 153 U. S. 289.
"Red "C" Oil Manufacturing Co. vs. Board of Agriculture of North Carolina.
^International Harvester Co. vs. Missouri, 234 U. S. 199; Minnesota vs Barber

136 U. S. 313; Austin vs. Tennessee, 179 U. S. 343.
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THE PRINCIPLE OF THE OPEN SHOP.

The principle of the open shop was reaffirmed by the United States

Supreme Court recently by a divided bench in deciding the case of the

Hitchman Coal and Coke Company against John Mitchell and others,

growing out of the labor troubles in the West Virginia coal fields. The

case came to the Supreme Court on a writ of certiorari to the Circuit
Court of Appeals for the Fourth Circuit. It was a suit in equity begun
on October 24, 1907, in the Circuit Court for the Northern District of

West Virginia by the Hitchman Coal and Coke Company against cer
tain officials of the United Mine Workers of America to obtain an in

junction to restrain the defendants from interfering with the relations

existing between the mine owners and their employees in order to

compel the owners to unionize the mine. A temporary injunction was

granted and a motion to modify the injunction was denied. (172 Fed.

Rep. 963.) An appeal from this order was dismissed by the Circuit
Court of Appeals. (176 Fed. Rep. 549.) On January 18, 1913, a per
petual injunction was granted. (202 Fed. Rep. 512.) This decision
was reversed by the Circuit Court of Appeals on June 1, 1914 .(214 Fed.

Rep. 685), but the mandate was stayed pending an appeal to the

Supreme Court.
In handing down the decision of the majority of the Supreme Court,

Mr. Justice Pitney said :

"That the plaintiff was acting within its lawful rights in employing
its men only upon terms of continuing non-membership in the United
Mine Workers of America is not open to question. Plaintiff's re

peated costly experiences of strikes and other interferences while
attempting to 'run union' were a sufficient explanation of its resolve
to run 'non-union,' if any were needed. But neither explanation nor

justification is needed. Whatever may be the advantages of 'col
lective bargaining,' it is not bargaining at all, in any just sense, unless
it is voluntary on both sides. The same liberty which enables men

to form unions, and through the union to enter into agreements with
employers willing to agree, entitles other men to remain independent
of the union and other employers to agree with them to employ no

man who owes any allegiance or obligation to the union. In the
latter case, as in the former, the parties are entitled to be protected
by the law in the enjoyment of the benefits of any lawful agreement
they may make. This court repeatedly has held that the employer is as

free to make non-membership in a union a condition of employment, as
the workingman is free to join the union, and that this is a part of the
constitutional rights of personal liberty and private property, not to be
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taken away even by legislation, unless through some proper exercise of

the paramount police power. Adair v. United States, 208 U. S. 161,
174 ; Coppage v. Kansas, 236 U. S. 1, 14. In the present case, needless
to say, there is no act of legislation to which defendants may resort for

justification.
"Plaintiff, having in the exercise of its undoubted rights established

a working agreement between it and its employees, with the free assent

of the latter, is entitled to be protected in the enjoyment of the resulting
status, as in any other legal right. That the employment was 'at will,'
and terminable by either party at any time, is of no consequence. In

Truax v. Raich, 239 U. S. 33, 38, this court ruled upon the precise ques
tion as follows : 'It is said that the bill does not show an employment
for a term, and that under an employment at will the complainant could
be discharged at any time for any reason or for no reason, the motive
of the employer being immaterial. The conclusion, however, that is

sought to be drawn is too broad. The fact that the employment is at

the will of the parties, respectively, does not make it one at the will of
others.'
"It is suggested as a ground of criticism that plaintiff endeavored to

secure a closed non-union mine through individual agreements with its

employees, as if this furnished some sort of excuse for the employment
of coercive measures to secure a closed union shop through a collective
agreement with the union. It is a sufficient answer, in law, to repeat
that plaintiff had a legal and constitutional right to exclude union men

from its employ. But it may be worth while to say, in addition : first,
that there was no middle ground open to plaintiff ; no option to have an

'open shop' employing union men and non-union men indifferently; it
was the union that insisted upon closed-shop agreements, requiring
even carpenters employed about a mine to be members of the union,
and making the employment of any non-union man a ground for a

strike; and secondly, plaintiff was in the reasonable exercise of its
rights in excluding all union men from its employ, having learned, from
a previous experience, that unless this were done union organizers might
gain access to its mine in the guise of laborers.
"Defendants set up, by way of justification or excuse, the right of

workingmen to form unions, and to enlarge their membership by in
viting other workingmen to join. The right is freely conceded, pro
vided the objects of the union be proper and legitimate, which we assume

to be true, in a general sense, with respect to the union here in question.
Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 439. The car

dinal error of defendants' position lies in the assumption that the right
is so absolute that it may be exercised under any circumstances and
without any qualification ; whereas in truth, like other rights that exist
in civilized society, it must always be exercised with reasonable regard
for the conflicting rights of others. Brennan v. United Hatters, 73 N.
J. L. 729, 749. The familiarmaxim, Sic utere Uw ut alienum non laedas
�literally translated, 'So use your own property as not to injure that
of another person,' but by more proper interpretation, 'so as not to
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injure the rights of another,' (Broom's Leg. Max., 8th ed., 289)�

applies to conflicting rights of every description. For example, where
two or more persons are entitled to use the same road or passage, each
one in using it is under a duty to exercise care not to interfere with its

use by the others, or to damage them while they are using it. And a

most familiar application is the action for enticing an employee, in

shop agreement with the union, it established the mine on a non-union

himself the services of the employee.
"Therefore, upon the undisputed fact6 of the case, and the indubitable

inferences from them, plaintiff is entitled to relief by injunction. Having
become convinced by three costly strikes, occurring within a period of
as many years, of the- futility of attempting to operate under a closed-

shop agreement with the Union, it established the mine on a non-union

basis, with the unanimous approval of its employees� in fact upon their
suggestion�and under a mutual agreement, assented to by every em

ployee, that plaintiff would continue to run its mine non-union and
would not recognize the United Mine Workers of America; that if any
man wanted to become a member of that union he was at liberty to do

so, but he could not be a member and remain in plaintiff's employ.
Under that agreement plaintiff ran its mine for a year and more, and,
so far as appears, without the slightest disagreement between it and its
men, and without any grievance on their part. Thereupon defendants,
having full notice of the working agreement between plaintiff and its
men, and acting without any agency for those men, but as representa
tives of an organization of mine workers in other States, and in order
to subject plaintiff to such participation by the union jn the manage
ment of the mine as necessarily results from the making of a closed-
shop agreement, sent their agent to the mine, who, with full notice of,
and for the very purpose of subverting, the status arising from plain
tiff's working agreement and subjecting the mine to the union control,
proceeded, without physical violence, indeed, but by persuasion accom

panied with threats of a reduction of wages and deceptive statements as

to the attitude of the mine management, to induce plaintiff's employees
to join the union and at the same time to break their agreement with
plaintiff by remaining in its employ after joining; and this for the pur
pose not of enlarging the membership of the union, but of coercing
plaintiff, through a strike or the threat of one, into recognition of the
union."

Mr. Justices Brandeis, Holmes and Clarke dissented, holding that the
conduct of the union officials was within the law. Justice Brandeis, who
delivered the dissenting opinion, said :

"The fundamental prohibition of the injunction is against acts done
'for the purpose of unionizing plaintiff's mine without plaintiff's con

sent.' Unionizing a shop does not mean inducing the employees to
become members of the union. It means inducing the employer to
enter into a collective agreement with the union governing the relations
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of the employer to the employees. Unionizing implies, therefore, at

least formal consent of the employer. Both plaintiff and defendants
insisted upon exercising the right to secure contracts for a closed shop.
The plaintiff sought to secure the closed non-union shop through indi
vidual agreements with employees. The defendants sought to secure

the closed union shop through a collective agreement with the union.
Since collective bargaining is legal, the fact that the workingmen's
agreement is made not by individuals directly with the employer, but
by the employees with the union and by it, on their behalf, with the

employer is of no significance in this connection. The end being lawful,
defendant's efforts to unionize the mine can be illegal only if the
methods or means pursued were unlawful ; unless indeed there is some

special significance in the expression 'unionizing without plaintiff's
consent."
"It is urged that a union agreement curtails the liberty of the oper

ator. Every agreement curtails the liberty of those who enter into it.
The test of legality is not whether an agreement curtails liberty, but
whether the parties have agreed upon some thing which the law pro
hibits or declares otherwise to be inconsistent.
"In other words an employer, in order to effectuate the closing of his

shop to union labor, may exact an agreement to that effect from his
employees. The agreement itself being a lawful one, the employer
may withhold from the men an economic need�employment�until
they assent to make it. Likewise an agreement closing a shop to non

union labor being lawful, the union may withhold from an employer an
economic need�labor�until he assents to make it. In a legal sense an

agreement entered into, under such circumstances, is voluntarily en

tered into ; and as the agreement is in itself legal, no reason appears why
character of the agreement which should make unlawful means used to
attain it, which in other connections are recognized as lawful."
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PRESIDENT DONLON RETIRES

It is with sincere regret that the Law Journal chronicles the expi
ration of the term of office of Rev. Alphonsus J. Donlon, S. J., Presi
dent of Georgetown University from January, 1912, to May, 1918.

Father Donlon was himself a graduate of Georgetown College, class

of 1883, and was thus able to get the point of view of the student, the
alumnus and the faculty member as well. For this reason, and because

of his interest in every phase of university life, he was one of the

most popular Presidents the University has had. Rev. John B. Creeden,
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S. J., has been appointed his successor. Father Creeden has been Vice-

President of the University for the past eight years and he brings to

his new duties an intimate acquaintance with the curriculum and its

requirements. He has endeared himself to the Faculty, Alumni and

students by his strong and attractive personality, and his enthusiasm

for the development of Georgetown in every direction. He has the

support of every student, alumnus and member of the Faculty, who

look forward to an increasing success for the University in all depart
ments under his leadership.
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NOTES.

Liability of Consignor for Undercharge�Estoppel.�Defend
ant shipped a carload of merchandise from Beaver Falls, Pa., to Inola,
Okla., consigned to its own order. Prior to arrival of the goods at des

tination the shippers negotiated the bill of lading to Stewart & Mc-

Names, who thereby became and were owners of the goods when they
arrived at destination. The bill of lading provided that the owners or

consignees were to pay the freight and as between shipper and Stew
art & McNames, the latter were to stand the freight charges. The ship
ment was delivered by the carrier to Stewart & McNames, but through
error in computation $176.72 less freight charges were collected than
was due by the tariffs lawfully established. The error was dis
covered and the carrier called on the defendant to pay the under

charge. In the meantime, however, Stewart & McNames had become
insolvent. The court held that while defendant may not have been
liable for the undercharge as consignee (on account of having as

signed the bill of lading to Stewart & McNames while the shipment
was in transit), nevertheless it was liable as consignor; and that the
carrier was not estopped to sue for the undercharge because of its

negligence which resulted in the defendant's rights over against Stew
art & McNames having become worthless. Bush vs. Keystone Driller
Co. (Springfield (Mo.) Ct. of App.), 109 S. W. 597.

Railroads�Switching Operations�Duty to Warn Persons
on Tracks.�In this case the Supreme Court of Tennessee holds that
the precautions prescribed by statute for the prevention of accidents
do not apply to railroads while doing switching in yards. Chattanooga
Station Co. vs. Harper (Tenn.), 199 S. W. 394.

Carriers� Refused Shipment� Liability of Consignor for

Charges.�A shipment was refused by the consignee and the shipper
was promptly notified of the refusal and asked to furnish disposition,
but failed to reply. Held, That the terminal carrier was entitled to re

cover from the shipper the freight charges for the entire movement,
demurrage charges for a reasonable period (but not after it became

improbable that defendant was going to furnish disposition), and

storage charges which accrued after the car was released and the ship
ment put in a storage .warehouse. It was no defense to the shipper
that he was not the owner, nor that the bill of lading provided that the
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owner or consignee should pay the charges. Northern Pac. R. Co. vs.

Pleasant River Granite Co. (Me.), 102 Atl. 298.

Carriage of Livestock�Negligence of Veterinary.�A horse

shipped by railroad was killed by a veterinarian called in by the carrier,
in order to prevent further suffering, in the belief that the horse was

fatally ill. Held, That it was error to instruct the jury that the carrier

was liable if the veterinarian erred erred in diagnosis against re

covery. The true rule is said to be that the carrier is liable for failure

to exercise reasonable care and prudence in the selection of a veteri
narian. Rosenberg vs. N. V. C. R. Co., 167 N. Y. Supp., 518.

Order Notify Shipment�Erroneous Delivery�Right of Car
rier to Replevy.�An automobile was shipped consigned to shipper's
order, notify Crowley. Draft, with bill of lading endorsed in blank

attached, was deposited by the shipper in a bank for collection. Upon
arrival of the shipment at destination Crowley was notified and at his

request the car was placed at a suitable place for unloading. Crowley
proceeded to unload it, without obtaining and surrendering the bill
of lading, and sold it to an innocent purchaser. There was no evidence

showing that the carrier intended to deliver the shipment to Crowley
other than the placing of the car at his request. Claim was made by
the shipper for the value of the automobile and paid by the carrier.
The carrier then brought an action of replevin against the defendant,
the innocent purchaser, to get possession of the automobile. Held,
it was entitled to recover. The court seemed to think that if the car

rier had intentionally delivered the shipment to Crowley it would have

been estopped to take it by replevy from an innocent purchaser. Chi

cago R. I. & P. Ry. Co. vs. McElhaney (la.) 165 N. W., 67.

Crossing Collision with Automobile.�The operator of a motor

car of a railway company is under no obligation to stop his car be

cause he sees, or might see, an automobile on the public highway
approaching a grade crossing. He has the right to presume that the
driver of the automobile will stop and not attempt to cross "the track.
The mere fact that he saw the automobile approaching is not sufficient
to warrant a recovery. Kansas City, etc., Ry. Co. vs. Shumaher, 245
Fed. 117.

Injury to Passenger�Defects in Street Adjacent to Station.
�Where an intending passenger is injured by defects in a street adja-
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cent to its ferry house, there is no liability on the part of the railway
company where the defect is in the paving of the street ten or twelve
feet distant from the property line of the railway company and where
the company was under no obligation to make the repairs in the street

and had no right to do so. Jackson vs. Pennsylvania R. Co., 245 Fed.
551.

Master and Servant�Safe Place to Work�Place Made Dan
gerous by Work.�The general rule of law that it is the duty of the

master to exercise ordinary care and diligence in providing a reason

ably safe place of work for his servants does not apply to a case where
the very work for which the servant is employed is of such a nature

that its progress is constantly changing the conditions as regards an

increase or diminution of safety. The hazards thus arising as the work

proceeds must be regarded as being the ordinary dangers of the em

ployment, and the servant necessarily assumes them. In this case the

employee was engaged in dismantling a bridge. Louisville & Nash
ville R. Co. vs. Dunn (Ga.), 94 S. E. 661.

Master and Servant�Federal Employers' Liability Act�

JoiNT Action Against Employer and Engineer.�An employee of
a railroad company engaged in interstate commerce cannot maintain a

joint action against the company and its engineer under the Federal

Employers' Liability Act where the concurring negligence of the
railroad and its engineer in interstate commerce is alleged as the
cause of the injury, and where a violation of the Safety Appliance Act
is also charged against the railroad. Lee vs. Central of Ga. R. Co.,
(Ga.), 94 S. E. 558.

Assumption of Risk�Switchman Injured at Curve.�At the

point where the railroad track ran alongside a coal bin, about four feet
from such bin, there was a 30-degree curve, where the middle part of
the car swung much nearer the bin than on the straight part of the
track. Plaintiff, a foreman switchman engaged in moving a car on

the spur, was standing at such a point that, notwithstanding the efforts
of the trainmen to prevent injury when they saw his dangerous posi
tion, he was caught between the car and the coal bin. It was held by
the Supreme Court of Missouri that inasmuch as there was nothing in
the evidence to indicate that the company did not do its best, consist
ently with successful operation, in the location and construction of the
spur in question, it would t)e presumed that it did. A railroad is not
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required so to construct a track in relation to the physical features of

the industry served that switching would be absolutely safe even to

careless employees. A switchman of 19 years' experience would be

held to know that, in a case like this, the body of a car moves toward

the inside of a curve. The plaintiff was held negligent in assuming the

position of danger and unnecessarily remaining after his reason for

taking it had ceased ; he owed the railroad the duty to suggest a change
in the track if one was necessary, and if not he assumed the risk. Nor-

ris vs. Pryor (Mo.), 198 S. W. 817. Rehearing denied.

Reciprocal Demurrage�Right of Agent Ordering Cars to Re
cover.�Plaintiff, an agent for another person, ordered cars in his own

name, without disclosing his agency. The goods intended to be ship
ped belonged to the principal and were shipped by him in his own

name. The plaintiff brought an action against the railway company
to recover reciprocal demurrage under the rules of the Georgia Rail
road Commission for failure to promptly supply the cars ordered.

Held, That the remedy is in favor of the shipper only, and plaintiff could
not maintain his action. Central of Georgia R. Co. vs. Rabun (Ga.
App.), 94 S. E. 598.

Railroads�Crossing Accidents�Contributory Negligence.�

A person cannot recover for injuries received by being struck at a

crossing where the evidence shows that he drove upon the crossing
after looking for train some 30 feet from track, where trees prevented
view, and took no further precautions. The court said:
"It is equally well established that the failure of the defendant to

whistle or ring its bell did not relieve plaintiff of his duty to look and

listen for the approaching train, and that such duty is not discharged by
observation made at a point where obstructions make it impossible to

ascertain if a train is approaching where, after passing such obstruc

tion, he could by looking and listening satisfy himself whether it is

reasonably prudent to attempt to cross the line." Nucci vs. Colorado
& S. R. Co. (Colo.), 1G9 Pac. 273.

Carriers�Liability of Railroad for Misrepresentation in Sale
of Mileage Book.�Where plaintiff purchased from defendant's

agent a mileage book having stamped thereon that it would not be good
over a certain time, defendant was not liable for refusal of such line to

accept coupons, although defendant's agent represented that coupons
were good over such line. The right to use the mileage is controlled



NOTES. 37

by the tariffs filed with the Interstate Commerce Commission. Ala

bama G. S. R. Co. vs. Vermillion (Ala.), 77 So. 67.

Damaged Shipment�Measure oe Damages�Offsetting Freight
Charges.�Where a shipment arrives at destination, the owner has

no right to refuse it unless it is practically worthless. The measure of

damages recoverable in such a case is the difference between the mar

ket value of the goods at the time, and in the condition in which they
should have arrived, and their market value at the time, and in the con

dition in which they did arrive. The consignee cannot increase this
measure of damages by refusing to accept the goods.
The carrier having sold the refused goods for charges according to

law, and applied the proceeds in part payment of the transportation
charges, may make claim for the balance of the charges as an offset, in
the owner's action of damages. Quartan, Acme & P. R. Co. vs. Novit

(Tex. Civ. App.), 199 S .W. 496.

Railroads�Fire Set Out ry Sparks�Validity of Lease of

Right of Way.�A railroad leased a portion of its right of way to be
used for storing ties, the lease providing as a part of the consideration
that the lessee released all claims for damages on account of fire
caused by the operation of the railroad on or near the premises, whether
the damage occurred on the premises leased or on premises adjacent
thereto. A spark from a locomotive on a spur track closely adjacent
to the track extending into the leased land set fire to and destroyed
certain ties. It was held by the Supreme Court of Illinois that the
lease was not invalid as against public policy ; that the use of the land
leased for storage purposes was not a public utility. A "public utility"
must be such a use as is common and has the same terms, however few
the number who avail themselves of it, though it may be limited to the
inhabitants of a small village. And the act of the railroad company in

leasing land used as part of its right of way cannot be attacked as

ultra vires on the ground that the land cannot be held by it for such

purpose by any party except the State, whether the real estate has
been acquired for the authorized uses or not. Judgment for defendant
was affirmed. Bartee Tie Co. vs. Jackson (Chicago & E. I. R. Co.), 117
N. E. 1007.

Free Transportation�Carrying State Officers.�In an ac

tion involving the consideration of the constitutionality of a statute
of New Jersey requiring railroad companies to carry certain state offi-
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cers and employees free, the New Jersey Court of Errors and Appeals
holds that even though the State, in the charter of the railroad company,
reserved the right to amend, alter, or repeal the charter, it cannot by
virtue of such right impose on the railroad company the burden of

carrying free of charge state officers, inasmuch as such burden works

a deprivation of the railroad company's property without due process
of law. Napier vs. Delaware L. & W. R. Co. (N. J.), 102 Atl. 444.

Railroads�Injuries on Right of Way�Failure to Fence.�
A railroad company is not liable to a person for injuries sustained by
falling into a turntable pit, located upon the railroad's right of way
near a path, as the company owed the public no duty of fencing the

right of way or warning the public away from its turntable.�Hendricks
vs. Kansas City Sou. R. Co. (La.), 77 So. 130.

Assumption of Risk�Defective Engine Step.�Plaintiff sued
to recover damages for injuries received by reason of slipping and

falling from a defective step of an engine. The evidence disclosed
that the plaintiff, before he was injured, made three trips, each time

using this particular step. The court held that under the facts the de
fective condition of the step was so patent as to be readily observed by
every one, and that the plaintiff assumed the risk. Judgment for de
fendant was affirmed. Barrett vs. Virginian Railway Co., 244 Fed.
397.



 


