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HOW TO PREPARE A CASE FOR TRIAL.
It is of first importance to the young lawyer to know how to prepare

his case for trial. Many cases have been lost because they were not

thoroughly understood by the lawyer in charge of them. In each in
stance he undoubtedly thought he comprehended all the elements of his
case until he entered upon the trial and discovered, much to his dis
comfiture no doubt, that he had overlooked many things which then
arose to plague him. His pleading, perhaps, was found to be vulner
able at several points. Objections were raised by the court or opposing
counsel which he was not ready to meet in an adequate manner.

Witnesses who he thought would support by their testimony the cause

of his client broke down under cross-examination. Even the client
himself became confused, and what he had spoken of with certaintv
when in conference turned out on the witness stand to be things im

perfectly remembered, or perhaps only inferences drawn by him, or
mere hearsay. Such a situation is not only extremely embarrassing to

counsel, but weakens him before the court and jury, and hurts him in
the eyes of his client.
He who would avoid this must make such a thorough study of his

case in advance that nothing can arise at the trial which will surprise
him. By being fully prepared he is able to meet every attack and thus
he will always appear at ease, and from this will follow the impres
sion upon those interested that he is a man of force. Thus he builds
up a reputation for ability which, in some way, difficult perhaps to

trace, will reach persons who need the assistance of an attorney. As a

result clients soon commence to multiply, and he is on the road to a

successful career at the bar. But let it get out in the beginning of his
practice that he is a blundering fellow, easily overreached, and never

sure of himself, he must then abandon all hope of obtaining high rank
as a lawyer, or at least he will find his course more difficult than if he
had opened his career in the proper manner. It is said of Charles
OTJonor, one of the leading advocates, if not the leading one, of his
time, that he never changed his line of battle after he had entered upon
a trial. This was so because his intense analysis of the facts and the
applicable law prior to the trial enabled him to foresee every possible
contingency that might appear during the trial.
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But how is this preparation to be accomplished ? What are the out

lines? Remember that your client is deeply interested in his cause

and that in consequence, he, not being trained in the law, may, and in

most cases undoubtedly wi'l, overstate his case to you and minimize
the side of his opponent. Beware of the client who, instead of giving
you a plain statement of the facts upon which he relies, insists upon
arguing the case with you. He will get you into trouble unless the
chaff is separated from the wheat of his story before you go into court.

Of course he does not intend to mislead you, but he feels so convinced
of the righteousness of his cause that he is sure that if the necessary
facts are not at hand, they should be, and hence he relates them as if

they were in existence, and he knew it. It is supremely necessary,

therefore, that in a diplomatic way each statement he makes be scruti
nized with as much thoroughness as if it was the testimony of an op
ponent's witness. Be sure that what he knows personally is distin

guished with clearness from what he knows only through others.

Having finished with the client, all the witnesses should then be

interviewed, and subjected to as searching an examination as that
which I have prescribed for the client. This should never be omitted.
In that way it will be discovered that several things which they thought
they knew, are mere surmises ; and very often their memories are so

far refreshed by the process of examination that they recall important
facts which otherwise would be lost to your case. The examination
will also have the effect of fixing definitely in their minds what they
do know, and of thus preparing them to tell a story to the court or

jury that cannot be shaken by the severest attacks from counsel on the
other side. The effect on a jury of the testimony of witnesses, given
in a clear, straightforward manner, and which withstands all attempts
on the part of your opponent to break it down, is always very great.
You can never be sure that the testimony of any of your witnesses, that
of your client included, will meet these tests unless the process I have
outlined has been followed scrupulously. Never neglect it except for
the most pressing reasons. And as a corollary of what I have just
said, let me say with stress, under no circumstances place a witness on

the stand without having first gone over with him the testimony he ex

pects to give. When you have finished your examination of a witness
his testimony should be written down and then read over to him, or,
better, by him, and ample time should be given him to study it so that
he may make any corrections which seem to him necessary.
These safeguards upon which I am insisting are not, as may appear
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to the superficial, for the purpose of protecting you against the truth,
but rather, and emphatically, with the aim of getting to the exact truth

and of presenting it in a way that will further the cause of justice.
Cases that should have been won have been lost by reason of witnesses

testifying, in perfect good faith, to something they did not know or

testifying to what they did know in a halting, uncertain manner.

Being certain of the facts which can be proved, you should then

proceed to a study of them in the light of the law. If, for instance,
the action is one sounding in damages, the books should be searched for

every element necessary to sustain, or defend, as the case may be,
against such an action. These elements or points should be set out in
the form of a brief, according to their logical order,�an order that
must be strictly followed in presenting your case to the court. The
case should be unfolded, step by step, each step in its proper time. The

testimony in support of point two should not be introduced until that
on which point one rests has been completed. Never forget that the
story which you are presenting is new to the court and jury and that
if you would have it make the proper impression on their minds you
must lay it before them in a systematic way. To dump the testimony
into the case without reference to a correct arrangement is always con

fusing, and very often disastrous. Your brief should be the chart by
which you are to proceed. Disregard it and you are likely to run

against a rock that will shatter your cause. Besides, the writing of the
brief will produce in you accuracy of thought and will reveal any gaps
in your line, whether of offense or defense.
Beneath each point in the brief should be placed the names of the

witnesses and a reference to the documents, if any, by which you ex

pect to uphold it. In addition set down the titles of two or three well-
reasoned decisions. Even though the point be an elementary one, be

ready if necessary to sustain it by authorities. Leave nothing to chance.
By urging you to equip yourself with adjudged cases I do not mean

that you should become what is known as a mere case lawyer, that is,
one who relies on decisions without reference to the reasons, if any,
which underlie them. Such lawyers were justly criticised recently by
Judge Wanamaker of the Ohio supreme court, in State v. Rose, 106
N. E. Rept, 50, 52. He said :

"Case law is fast becoming the great bane of the Bench and
Bar. Our old-time great thinkers and profound reasoners who,
conspicuously honored and distinguished our jurisprudence have
been succeeded very largely by an industrious, painstaking, far-
searching army of sleuths of the type of Sherlock Holmes, hunt-
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ing some precedent in some case, confidently assured that if the
search be long enough and far enough some apparently parallel
case may be found to justify even the most absurd and ridiculous
contention. Case after case is piled, Ossa on Pelion, and about
an equal number can be found on each side; then the court is ex

pected to strike the balance and decide according to the prepon
derance of cases rather than the preponderance of reason and

justice."
This is sound so far as it condemns the indiscriminate use of cases.

Practitioners, however, are not the only offenders in that respect. I

have known text writers, and even courts, that followed the course dis

approved by the learned judge. For illustration: Two well-known
writers and several courts hold that a plea of guilty, deliberately made

by an accused in the trial court, without inducements of any character
and after having been fully advised by the court and his counsel as to

the consequence of his act, if subsequently withdrawn, may not be
offered for what it is worth to the jury on his trial as a confession of

guilt ; while a like confession made by him to a detective, as in the
Wan case, on trial while this is being written, may be introduced against
him. In support of their position decisions are cited. But if you run

back over the line of those decisions until you reach the first one, on

which all the others and the texts rest, you will find that it was not

based on the common law but on a statute and a peculiar rule of practice
in the State wherein it was rendered, and therefore has no authority
whatever in jurisdictions not having such a statute or practice. If the
rule of reason was followed, neither the texts nor the decisions following
the first one would have been written. It is against the course pursued
by those text writers and courts, and all too often by lawyers, that
Judge Wanamaker inveighs.
But there is no better place to search for the great principles of the

law than in well-considered cases. This must be true from the very
nature of things. The learned and painstaking judges who decided
those cases had not only their own legal acumen to draw upon, but were
aided by well-trained lawyers, made doubly keen and thoughtful by the
opposition of their equally well-equipped antagonists. If your suit
has merit you will find an abundance of decisions harmonizing with
sound principle which will support it. Never accept a decision for its
face value ; always seek for the reason on which it is bottomed. Having
found that, and it is sound, you are justified by all the canons of correct
practice in holding on to it.
Remember in this connection that there are case judges as well as
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case lawyers, and that when you find one thoroughly addicted to the
habit, one case, no matter how poorly reasoned, will overcome with him
a mountain of principles. You must, if you would not suffer defeat,
adjust your preparation so as to be ready for such a juridical misfit.
I knew one judge, and was compelled to practice before him, who
would not listen to a decision of any court south of Mason and Dixon's
line. I am happy to say the Bench has few such freaks. When, how
ever, you encounter one you can not ignore him.
Reason enlightened by your knowledge of the fundamental principles

of the law must be the touchstone by which you should determine the
value of a decision. If it can not stand that test lean lightly on it, un
less, deplorably, it should state the law of your own jurisdiction; then.
of course, it dominates the situation and should be used by you for all
that it is worth. Even though it is not a decision in your own juris
diction, you should not put it aside, because it is permissible, nay wise,
to make allowance for probable differences between your viewpoint and
that of the court. Dr. Johnson is reported as saying that the advocate
is justified in submitting any proposition to a court, for the reason that
no man can say what the law is in any particular case until the court

has spoken. I knew a very successful lawyer who, when asked what he
claimed for a certain statement of law in his brief, he replied that

he would leave it to the court to figure out its application. But I do
not think it in keeping with the best ideals of our profession, although
often done, I regret to say, to advance any theory which you can not

support by a fair show of reason.

By endeavoring to square every phase of your case with the basic

principles of the law, which are the products of the best minds of the

profession, working for ages, you day by day discipline your own

reasoning powers and thus make your advancement in the profession.
The facts having passed the test of the law, you are then prepared

to draft your pleading, one that will withstand the attacks of your
opponent. Eschew utterly the practice of some to place any kind of a

pleading on file and wait for the other side to point out its defects, and
then apply for leave to amend. Such practice is slovenly, does not

save any time in the long run, and should be severely condemned be
cause of its injurious effects upon the young practitioner, as well as

because it wastes the time of an overburdened court.

It may not be possible in some cases to make the preparation which
I have here outlined before commencing the action, because promptness
in instituting it may be imperative. In such a case the practitioner
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must do the best he can, but as soon as opportunity permits, he must

make the required research and study. The plan here sketched may
seem laborious, but even though it be, it will, if faithfully pursued,
bring an ample reward that can be obtained in no other way.
Hume has said in effect : "There is nothing that will carry a man

through the world like fine, genuine, natural impudence," but I say it

will not win a law suit. There is no profession in the world where
more depends on merit than in the profession of the law. Many men

of deep learning do not succeed in the active practice, but no man

succeeds without merit. The most gifted is doomed to failure unless
he is willing to work very hard, very thoroughly. One of the most

brilliant men I have known never commenced to study his case until
after a verdict had been returned against his client. Then he spent
his best efforts on a motion for a new trial (usually without success),
so that a wag friend of his suggested that he place on his office door
this sign: "Motions for new trials a specialty." Careful preparation
will save the young lawyer from falling into that class of practitioners,
and will place him rather in the position of the lawyer who when
asked by a less experienced brother of the Bar how he should proceed
to take an appeal, replied, "I know nothing about it. I never take an

appeal, the other fellow does that."
What I have written here is the result of an experience of nearly

thirty-three years in the active practice of the law, during which period
I observed some of the nation's greatest lawyers at work, sometimes in
their offices but oftener at the bar of courts, ranging from the trial
court to the Supreme Court of the United States. I commend it to the

young men of the Bar because I believe that the advice it contains
must be followed substantially by all who would win the laurels which
the profession delights to award to those of its members who merit
them.

Georgetown Law School. Constantine J. Smyth.



NOTES ON THE DEVELOPMENT OF THE

DOCTRINE OF INSURABLE INTEREST.

II

Turning to the decisions of the English courts at an earlier date,
Goddard v. Garrett, (Chancery, 2 Vern., 269; 1(592), involved a bill in

equity for the cancellation of an insurance policy, because the defend

ant was not interested in the ship or cargo ; the defendant had loaned

three hundred pounds on a bottomry bond, and took out insurance in

the sum of four hundred and fifty pounds on the ship. The court said :

"Take it that the law is settled that if a man has no interest, and in

sures, the insurance is void, although if it be expressed in the policy
interested or not interested." The decree was that the policy be de

livered up to be cancelled. In Pypre v. Farr, (2 Vern., 716), the goods
insured were valued at six hundred pounds, by agreement, and the

insured was not to be required to prove his interest therein; the Chan

cellor, nevertheless, compelled the defendant to prove an interest, re

quiring him to state what goods he had put on board. These decisions

in 2nd Vesey are often referred to as authority for the statement that

wager policies of insurance were unenforceable at common law. This

is inaccurate. The authority of these decisions was repeatedly denied

by the Common Law courts. Thus, in Cousins v. Nantes,48 Lord
Mansfield said : "The court of equity formerly exercised an odd jurisdic
tion upon this subject ; they could not have proceeded upon the ground
that an agreement was good on one side of Westminster Hall, and not

on the other." Referring to such decrees, Lord Eldon said, in Lucena

v. Craufurd :49 "I cannot conceive how such decrees could have been

made in courts of equity as were made there previous to the 19 Geo., 2,
if an insurance could have been made without interest, for no court of

equity could relieve against the effect of a contract valid at law."

Furthermore, there was no lack of direct authority on the point. Thus,
in Assievedo v. Cambridge,50 the plaintiff insured the "Ruth," but had

"3 Taunt., 513, 517 (1811).
" H. of L. 1805, 2 Bos. & P, N. R, 269 (1805).
K Q. B., 10 Mod., 77 (1712).

7
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no insurable interest in the vessel. The "Ruth" was captured by the

enemy, but retaken nine days later by an English man-of-war. "The

question was whether or no this was such a taking as would enable

the plaintiff to recover the sum insured against Cambridge?" The

court said that the fact of the plaintiff having no interest in the ship
made no difference. "First," said the court, "because they never would

be more favorable to an insurer non bona fide or wagerer, than to one

that insured bona fide." This can only mean that, as wager policies
were then enforceable, the court would not hold policies where there

was an insurable interest unenforceable, thus putting them on a different

footing from the so-called wager policies. In Depaba v. Ludlow,51
where the question of the necessity for an insurable interest was raised,
the court held for the plaintiff, saying that insurance without interest
was good. In Dean v. Dicker,52 the plaintiff sought to recover on a

policy of insurance, where, as in Assievedo v. Cambridge, the vessel
had been captured but afterward retaken, and his counsel argued
stoutly that the insurance was a wager. Chief Justice Sir William
Lee also characterized the agreement as a wager, and held that the

plaintiff should recover.53

Meanwhile, Parliament had begun to deal with the situation. The
Act as to Marine Policies, (St. 19 George II, ch. 37, Sections 1 to 3 ;

1746), recites in the preamble, the conditions which brought about its
passage :

"Whereas, it hath been found by experience, that the making as

surances, interest or no interest, or without further proof of in
terest than the policy, hath been productive of many pernicious
practices, whereby great number of ships with their cargoes, have
either been fraudulently lost or destroyed, or taken by the enemy
in time of war ; and such assurances have encouraged the exporta
tion of wool and the carrying on many other prohibited and clan
destine trades, which by means of such assurances have been con

cealed, and the parties concerned secured from loss, as well to the
diminution of the public revenue, as to the great detriment of fair
traders; and by introducing a mischievous kind of gaming or

wagering, under the pretence of assuring the risque on shipping
and fair trade, the institution and laudable design of making assur

ances, hath been perverted ; and that which was intended for the
encouragement of trade and navigation, has in many instances
been hurtful of and destructive to the same ; . . .

"

"Common Picas. 1 Comvns, 360; (17201 ;
ra2 Strange, 1250; (1746) ;

. . . as cautious and upright and painstaking a judge as ever presidedin this court (Lord C. J. Lee)." Kenyon. C. T, in Shawe v Felton K R ?
East, 109; (1801).

' " i
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This preamble has generally been considered a legislative declara
tion that wagering policies were not illegal before it was enacted.54
But the preamble goes further than this ; it shows also the evils Par
liament had before it at the time. The reasoning which underlies the
statute is that the owner of a ship or of "goods, merchandizes or ef
fects laden on board," should be permitted to protect his bona fide
interest by insurance, but that the use of the insurance contract, by
"way of gaming or wagering" should be prohibited; in other words,
that the true insurance contract should be permitted because it was "of

great benefit to trade."55 The Statute of 19 George II was far from

being a perfect piece of legislative work. Section 3 reads as follows:
"That any effects from any ports or places in Europe or America, in
the possession of the crowns of Spain or Portugal, may be insured in

the same manner as if this Act had not been made." The reason given
by Park68 for this exception is that Spain and Portugal had prohibited
all trade between the subjects of foreign nations and their colonies in

America. Emerigon57 states that the true reason for this exception is

that the English merchants, who practice smuggling in these lands,
can obtain no bills of lading or other evidence as to their cargoes, and,
therefore, cannot furnish proof of insurable interest. Nor are foreign
ships affected by the Statute, and they might, therefore, have been in
sured as before its enactment, that is without interest.58 So slight,
indeed was the grasp of the legislators of that day upon the true nature

of the insurance contract, that they included in the same statute a prohi
bition against reinsurance,59 upon the theory that such transactions
amounted, in principle, to wagers. The fact is, on the contrary, that
reinsurance furnishes the basis for a sound adjustment of responsi
bility among insurance companies, and, by thus adding stability to the
business of insurance as a whole, strengthens public confidence in it.
Next came the Act of 14 George III, ch. 48, (1774), dealing with

insurance on lives, and requiring an insurable interest in the life in

sured, in order to make the contract valid. Like the preceding act,
the Statute of 14 George III by prohibiting insurance upon human
life without interest, aimed to avoid the perversion of the insurance
contract, and followed, in the main, the provisions of the Marine In-

" Grose, T, Cratifurd v. Hunter, 8 TR, 13, 25 (1798) ; ibid., Kenyon, C. J., 23:
"Mansfield, CJ, Kent v. Bird, Cowp., 583 (1777) ;
" Park, Ins., 416 (7th Ed.) ;
"Emerigon, Vol. I, p. 212;
" Thelluson v. Fletcher. Doug, 313.
"Section 4, Act of 19 George II (1776). Repealed by 30-31 Vict., ch. 23.
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surance Act.60 The effect of these acts was not to change the form of

contract by which insurance was made effective. The agreement was
still the same in form, since the test applied by the act was the intent

of the parties entering into the contract of insurance, as determined by
the relation of the insured to the subject matter of the contract.

Thereafter, Lord Mansfield said,61 contracts of insurance, so-called,
were divided into two classes, one enforceable by the courts, and the

other unenforceable, because of the lack of what was called "an in

surable interest" in the latter class. This view is still held by some

authorities today, and is strongly presented by Sir William Anson, in
his work on Contracts :62

"It is obvious that a wager may be a purely gambling or sporting
transaction, or it may be directed to commercial objects. A man

who bets against his horse winning the Derby is precisely in the
same position as a man who bets against the safety of his own

cargo. Yet we call the one a wager, while the other is called a

contract of marine insurance. A has a horse likely to win the

Derby, and therefore a prospect of a large return for money laid
out in rearing and training the horse, in stakes and bets ; he wishes
to secure that he shall in no event be a loser, and he agrees with X

that, in consideration of X promising him four thousand pounds
if his horse loses, he promises X seven thousand pounds if his horse
wins.
"The same is his position as owner of a cargo ; he has a prospect

of large profits on money laid out upon a cargo of silk ; he wishes
in no event to be a loser, and he agrees with X, an underwriter,
that in consideration of his paying X�X promises to pay him�
if his cargo is lost by certain specified perils.
"The law forbids A to make such a contract unless he has what

is called 'an insurable interest' in the cargo, and contracts in
breach of this rule have been called wagers, while those which con- .

form to it have been called contracts of indemnity. But such a

distinction is misleading." It is not that one is and the other is not
a wager ; a bet is not the less a bet because it is a hedging bet ; nor
yet because the stake is limited to the amount of loss sustained ; it
is the fact that one wagering contract is and the other is not per
mitted by law which makes the distinction between the two.
"A life insurance is in like manner a wager. Let us compare it

M The prohibition of both statutes is, in effect, against insurance by "way of
gaming or wagering."

61 "There are two sorts of policies of insurance�mercantile and gaming poli
cies." Mansfield, C. J., in Lowry v. Bourdieu, 2 Doug., 468, 470 (1780).
"Anson on Contracts (8th Ed.), Huffcut's American Notes, pp. 230, 231.
a In Wilson v. Jones, such a distinction is drawn by Willes and Blackburn. JJ.

But though the propriety of a wager may be affected by the existence of an
ulterior object in the mind of one of the parties, the nature of the transaction
remains the same.
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with an undoubted wager of a similar kind. A is about to com

mence his innings in a cricket match, and he agrees with S that if
S will promise to give him one pound at the end of his innings, he
will pay X a shilling for every run he gets. A may be said to in
sure his innings as a man insures his life ; for the ordinary contract
of life insurance consists in this, that A agrees with X that if X
will promise to pay a fixed sum on the happening of an event which
must happen sooner or later, A will pay to X so much for every
year that elapses until the event happens. In each of these cases

A sooner or later becomes entitled, to a sum larger than any of the
individual sums which he agrees to pay. On the other hand, he
may have paid so many of these sums before the event takes place
that he is ultimately a loser by the transaction."

The enactment of the Statutes of George II and George III was not

the result of a sudden elevation of moral feeling in the nation that

wagers were wrong per se, because the attitude of the courts toward

wagers, in general, shows no trace of their influence, save, of course
for the forms of wager policies directly affected thereby. In Lowry
v. Bourdieu,63 in considering a policy of insurance, Lord Mansfield
did not emphasize the character of the transaction as a wager; it was
sufficient for him to say that the agreement was contrary to an Act of

Parliament,�because the insured had no insurable interest in the

subject-matter of the insurance,�and, therefore, the agreement was

unenforceable. Both the Statutes of George II and George III had
been enacted by 1774, and yet in that year Lord Mansfield upheld a

wager in Jones v. Randall, ante; in March v. Piggot, ante, (1771), he
also sustained a wager; neither the discussion nor the decision in
DaCosta v. Jones, ante, (1778), turned on the nature of the transac

tion as a wager. A marked effect was produced, however, in the

judicial attitude toward wager policies. The English judges became

extremely strict in their construction of these statutes, and as eager
to strike down anything suggestive of a wager policy, as they had
theretofore been content to sustain them. In insurance upon property,
the tendency was to extend the benefit of insurance only to the full

right of ownership.64 In insurance upon human life, they attempted,
by main strength to stretch the life policy upon the Procrustean bed of
strict indemnity. Lord Ellenborough's ruling that life insurance was

always a contract of indemnity65 stood for nearly fifty years, until it
was overturned by Baron Parke 66 A case very clearly illustrating the

M2 Doug., 468, 470 (1780).
"Cooley, "Briefs on Insurance," p. 145;
-Godsall v. Boldero, K.B., 9 East, 72 (1807) ;
"Dalby v. India and London Life Assurance Co., Exch. 15 C. B., 365 (1854) ;
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beginnings of this transition in judicial thought is Cousins v. Nantes,61
decided in 1811, thirty-seven years after the enactment of 14 George
III, requiring an insurable interest in the case of life insurance. In

this case, Lord Mansfield presiding, the court said : "Wager policies at

last came to be legal, nobody knows how, contrary to common

sense; . . .

"68 This statement is proof of a complete change of

feeling, for Lord Mansfield himself had repeatedly sustained wagers,
and the development of the law on wagers and upon wager policies had

taken place within his own lifetime. Furthermore, at the beginning of
the argument in this very case, the court had said to counsel that in Lu-

cena v. Craufurd it had "been solemnly determined, without even a dif
ference of opinion among the Judges, that, at common law, wager poli
cies, or insurances without interest, were lawful," and when, in the
course of the arguments, in Cousins v. Nantes, Sergeant Carr said that

"though a policy without interest was a contract to which the law would

give effect, it was one which the courts of equity would not permit to be

enforced," Mansfield interrupted him to say : "The courts of equity
formerly exercised an odd jurisdiction upon this subject; but they
could not have proceeded upon the ground that an agreement was good
on one side of Westminster Hall and not on the other,"70 thus allowing
the statement of counsel that wager policies were good at common law
to stand unchallenged, in accordance with what he had himself said
was the decision in Lucena v. Craufurd. When Mansfield said, there
fore, that wager policies were contrary to common sense, what he had
in mind was the complete antagonism between the purpose of a

wager and of a contract of indemnity for an actual loss ; when he said
no one knew how a wager policy came to be legal, he illustrated how

completely the Statutes of II and III George had changed the judicial
point of view.71

The development of the rule of law on this subject in American juris
prudence differed slightly from that in England. What would be today
regarded as strongly degrading, in tendency, at least, Congress ex

pressly authorized, for public purposes, as early as 1812, in the capital

"2 Burr., 513;
"2 Burr., 513, 522;
8,2 Burr., 513, 515.
70 Cousins v. Nantes, 2 Burr., 513, 517;
71 Moran v. Uzielli, ante, p. 1 ;
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of the nation.72 On May 4, 1812, Congress empowered the Mayor and
Council of the City of Washington to establish "lotteries for effecting
any improvement in the City, which the ordinary funds or revenue

thereof will not accomplish. . .

"

(Sec. C, Reprinted in full in

Cohens v. Virginia, 6 Wheat., 266, 285), and this, despite a provision
in an earlier Statute of May 3, 1802, empowering the same authori

ties to "restrain and prohibit gambling. .

"73 Under the decision
of Chief Justice Marshall, in Cohens v. Virginia, it became unnecessary
to discuss the power of Congress in enacting the particular statute, but
it may be assumed that the Act was impliedly recognized by the Su

preme Court as a valid exercise of the legislative power
74 It was not

long, however, before public opinion began to change, and the tendency
of the American courts and legislatures has become, at length, de

cidedly hostile to wagers of any character.75 "Every bet," said O'Neal,
J., in Rice v. Gist,76 "tends directly to beget a desire of possessing
another's money, or property, without an equivalent. Men acted on by
such influences may easily become gamblers, and then the road to every
other vice is broad and plain." In Love v. Harvey,77 Chief Justice
Gray said : "It is inconsistent alike with the policy of our laws, and with
the performance of the duties for which courts of justice are estab

lished, that judges and juries should be occupied in answering every
frivolous question upon which idle or foolish persons may choose to lay
a wager." Later, judicial pronouncements assumed a more positive
tone. In Irwin v. Williar, Mathews, J.,78 said: "Generally, in this

country, all wagering contracts are held to be illegal and void, as against
public policy." "It has never been held in the highest tribunals of

Pennsylvania that a wager is recoverable, and from 1803 the uniform
current of authority is to the contrary."79 It has, therefore, become a

judicial common place to hold "wagering contracts of insurance" illegal
*' Postal Laws suppressing lotteries, Sec. 3894, R. S., amended by Act of Sep

tember 19, 1890, c. 908, 26 Stat., 46S, and see 28 Stat. 963. "Experience has
shown that the common forms of gambling are comparatively innocuous when
placed in contrast with the widespread pestilence of lotteries." Phalen v Va
8 How., 163, 168. Cohens v. Va., 6 Wheat, 266.

'* For historical statement as to use of lottery scheme for similar purposes by
European governments, and by the Continental Congress, see Horner v U S
147, U. S., 237, 241. Law Notes, Vol. XX, No. 1, April, 1916.

' ""

" Cooley, pp. 196, 197. Constitutional Limitations.
" Greenhood, Public Policy, p. 228 ;
"1 Strob., 84;
"114 Mass., 80, 82 (1873);
"110 U. S., 499, 510 (1884).
"Trunkey, J., in Waugh v. Beck, 114 Pa., 422, 427 (1886) ;
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and void, as strongly against public policy.80 What is vividly before
the minds of judges in such cases, is the degrading tendency of in

surance without interest, permitted upon a large scale and as a

system. The fact that the essential nature of the contract of insurance,
as in form a wager, has not changed, is either disregarded or not often

developed. A noteworthy judicial discussion of insurable interest is

that of Chief Justice Ryan,81 in Sawyer v. Dodge County Mutual In
surance Company,82 a case which was thrice argued before the Su

preme Court of Wisconsin.83 In this case, the Chief Justice said :

"A radical difficulty, perhaps, which has led to more or less
confusion in distinguishing what are gaming policies, is that in
surance is essentially a wager; upheld for indemnity, avoided for
gaming, but always a wager ; so plainly recognized in our law. R.
S. ch. 169, Sees. 16-18.84

60 "
. . . what is known as 'wagering or gambling insurance' is universally

condemned ..." Carroll, J., in Hess v. Segenfelter, 127 Ky., 348 (1907).
"A contract of insurance upon a life in which the insured has no interest is a

pure wager, that gives the insured a sinister counter interest in having the life
come to an end." Holmes, J., in Grigsby v. Russell, 222 U. S., 149 (1911). "It
is a maxim of public policy, important to good morals, and for the prevention
of frauds in contracts of this nature that gaming insurances, insurances without
interest, are unlawful and of no validity." Stetson v. Ins. Co., 4 Mass., 330.

n "Extracts from his opinions might be multiplied almost indefinitely to show
how he illumined every legal question which he discussed, however insignificant
it might be ... " (Edward George Ryan, by Chief Justice Winslow, of
Wisconsin, Great American Lawyers, Vol. II, pp. 77, 115. The opinion opens
with a reference to counsel's argument, and suggests how to avoid "scolding
courts for reading their risks as they write them." (37 Wisconsin, 537, 538).
But no trace of bias is to be found in the decision, which is eminently judicial and
impartial in character. "Singularly enough, his opinions may be searched almost
if not quite in vain for any examples of the vehement language or extravagant
statements which were so frequent with him as an advocate, and this notwith
standing the fact that his health was shattered by disease. Either his elevation
to the Supreme Bench had sobered him, or his exalted ideas of the proper
functions of a judge had made him more careful and considerate." (Great Am.
Lawyers, Vol. VII, p. 115, and see reply of Ryan, C. J., from the bench to remark
of counsel, p. 114, ibid).
"37 Wis., 503, 538, 539; (1875).
M The report covers 45 pages of Volume 37 of the Wisconsin Reports.** The sections referred to read as follows : "Sec. 16. All wagers, bets or stakes,

made to depend upon any race, or upon any gaming by lot or chance, or upon
any bet, chance or casualty or unknown or contingent event whatever, shall be
unlawful; all contracts for or on account of any money or property or thing in
action, so wagered, bet or staked, shall be void, except as hereinafter provided.
Sec. 17. Any person who shall pay, deliver or bestow any money, property or

thing in action upon the event of any wager or bet herein prohibited, may sue
for and recover the same of the person to whom the same shall be paid or
delivered, and of the stakeholder or other person in whose hands shall be
deposited any such wager, bet or stake, or any part thereof, whether the same
shall have been paid over by such stakeholder or not, and whether such wagerbe lost or not. Sec. 18. The two last sections shall not be extended so as to
prohibit or in any way affect any insurance made in good faith for the security
or indemnity of the party insured and which are not otherwise prohibited bylaw nor to any contract in bottomry or respondentia (pp. 1881, 1882, R. S Wis
consin, 1871).
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"There has long been an effort at distinction between what are
called interest policies and wager policies, which has not always
been happy. For policies have been upheld which look like mere

wagers; and policies have been held for wagers, which would go
only to indemnify the assured. The rule of distinction was, per
haps, too arbitrary, and did not always operate justly. . .

"

The same point is made by several American text writers. In his

admirable work, Foundations of Legal Liability, Mr. Street says:86
"There are a number of wagers or aleatory contracts which are

recognized as being good to this day. Some confusion has arisen
from the fact that the term has become a vehicle of reproach, being
gradually restricted to contracts of a gambling or sporting nature.

Insurance contracts are aleatory and are therefore wagers, but,
subject to the requirement that the party insuring have an insur
able interest, they are recognized as valid and are not usually
thought of as being of the same legal nature as the bet upon a

horse race or other idle wager."
To the same effect is the following :

"Wagering contracts appear principally in several forms:
Fourth. Insurance Contracts, which, though in their nature

wagers, are not regarded as illegal except where the assured has no
interest in the subject." Andrews, American Law, Vol. I, 797.

Hammon, in his works on Contracts, says :86
"An important illustration of wager permitted by law is the

contract of insurance. The insured gives or promises something
of value, called premium, in consideration of the insurer's promise
to pay a certain sum in case the subject of the insurance shall
perish or be lost or destroyed. In other words, the insured bets
the insurer that the subject of the insurance will perish or be lost
or destroyed, according to its nature. As we shall see, such an

agreement is not lawful, as a rule, unless the insured has what is
termed an 'insurable interest' in the subject of the agreement, and
agreements in breach of this rule have been called mere 'wagers'
while those which conform to it have been called 'contracts of in
demnity.' This distinction is not thought to be the true one. It is not
that one agreement is and the other is not a wager. 'A bet is not
the less a bet because it is a hedging bet ; nor yet because the stake
is limited to the amount of the loss sustained.' The only dis
tinction between the two agreements is that one is and the other
is not permitted by law.* At common, law, an interest in the

"Vol. II, Contract, p. 165, et seq. See also 1 Rev. St. N. Y., p. 662, Sees. 8-10,
declaring wagering contracts void, but providing that the preceding sections
should not "be extended so as to prohibit or in any way affect any insurance
made in good faith" for indemnity, and not otherwise prohibited by law.
" Hammon, Contracts, p. 366, Sec. 216 ;

� Anson, Contracts (8th Ed.), 187, 188; Clark v. Allen, 11 R. I. 439, 44.
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subject of the contract of insurance was not essential to the valid

ity of the contract, and this rule has been followed in some

American states where the legislature has not interfered. "b

It is sometimes stated in opinions of courts upon the general subject
of insurable interest, that, at common law, wager policies of insurance
were unenforceable, or doubt is expressed as to what was the rule at

common law.87 The weight of authority is that wagering policies of
insurance were valid at common law. In Craufurd v. Hunter,88 Grose,
J. said that whoever reads the Gambling Act must see that "before that
time a wagering policy was not illegal. The words of that statute

clearly show that before that time any person might have insured with
out interest; therefore, it is not necessary to aver interest in any case

not prohibited by that Act." In Insurance Company v. Magee, Bushe,
C.J.,89 said:

"
. the 14 Geo. Ill, ch. 48, Eng., was merely declaratory

of the common law. However that has not been sustained for no
authority has been cited to show that such an insurance has been
held illegal, as being against policy or morals, in any case decided
in England before the Statute, and it is only necessary to look into
the Statute to be satisfied that it is not declaratory, for it does not
recite any existing doubt, or prevailing mistake as to the law,
but on the contrary recites 'that making insurances on lives or

other events in which the assured shall have no interest has been
found by experience to have introduced a mischievous kind of
gaming,' and then enacts 'that from and after (etc.) thus recog
nizing the frequency of the practice and the necessity for pre
venting it in future."

Baron Parke, in the great case of Dalby v. Insurance Co.,90 said:
"

. . at common law, before this statute with respect to

bLife Insurance: Dalby v. Ins. Co., IS C. B. 365, 387; Trenton Mut. Life &
Fire Ins. Co. v. Johnson, 24 N. J. Law, 576; Marine Insurance: Buchanan v.

Ocean Ins. Co., 6 Cow., (N. Y.), 318, 331; Shepard v. Sawyer, 6 N. C, 26.
See also Christian's Edition of Blackstone (2 Bl. Com. 459, note) : "Insurance

is in effect nothing more than a wager, for the underwriter who insures at five
per cent, receives five pounds to return one hundred, upon the contingency of a
certain event, and it is precisely the same in its consequences as if he had betted
upon a wager of ninety-five pounds to five that the ship arrives safe, or that a
certain event does not happen."
"Ruse v. Ins. Co., 23 N. V., 516 (1861). "It is a disputed question whether

such policies (wager policies), were valid at the common law," Elliott Insurance
Sec. 30, p. 35.
"8T. R., 13, 25 (1798).
""Cooke & Alcock, 182 ;
K1S C. B� 365 (1854).
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maritime risks, and the 14 Geo. Ill, ch. 48, as to insurances on

lives, it is perfectly clear that all contracts for wager policies, and
wagers which were not contrary to the policy of the law, were
legal contracts; and so it is stated by the court in Cousins v.

Nantes, 3 Taunt., 315, to have been solemnly determined in the
case of Lucena v. Craufurd, 2 Bos. & P., 324, 2 N. R., 269, without
even a difference of opinion among all the judges. To the like
effect was the decision of the court of error in Ireland, before all
the judges except three in The British Insurance Company v.

Magee, Cooke & Alcock, 182, that insurance was legal at common
law."

A leading American decision to the contrary is Ruse v. Mutual Bene
fit Insurance Company, 23 N. Y., 516, (1861), an opinion, unfortu
nately somewhat typical of not a few decisions on questions of insur
ance law, in its failure to cover the authorities. In this case the court

reached the conclusion that wager policies of insurance were un

enforceable at common law. In view of the decisions of the English
courts�the jurisdiction in which the Statutes of 19 George II and 14

George III were enacted�the authority of this opinion is doubtful.
On the contrary, other American courts, in well considered opinions,
have reached the opposite conclusion.91 The opinion in Ruse v. Mutual
Benefit Insurance Company is not satisfactory. The policy involved
was a life insurance policy ; payment thereunder was to be made in
New Jersey, where the principal office of the company was located.
The New York court held that since the contract was to be performed
in New Jersey, the rights and obligations of the parties, and particul
arly, the validity of the contract, were to be determined in accordance
with the law of New Jersey. The defense of the insurance company
was that the plaintiff, who took out the policy in his own name and for
his own benefit, upon the life of one Bugbee, had no pecuniary in
terest in the life of Bugbee, nor was the plaintiff related to him ; con

sequently, that the plaintiff had no insurable interest in the life insured,
and that the policy was void. The question presented, therefore, was
whether such a policy was good in New Jersey. After finding that
certain New Jersey statutes on the subject of betting were inapplicable
to the policy in suit, the New York court proceeded to say that "its con

struction and effect must depend upon the general laws of New Jersey,
which, as no evidence was given out on the subject, are presumed to be
the same as the common law of this State. Our inquiry, therefore, is

"Trenton Mutual L. & F. Ins. Co. v. Johnson, 24 X. J. L. 576(1854), reaffirmed
in Thomas v. National B. Assn., 81 N. J. L., 349 (1911). Johnson v Fall 6
Calif., 359 (1856).
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whether at common law, independently of any statute it is essential to

the validity of a policy, obtained by one person for his own benefit upon
the life of another, that the party obtaining the policy should have an

interest in the life insured."92 Upon finding that the New Jersey
statutes did not cover the case, it would seem that the New York court

would next have turned to the decisions of the New Jersey courts upon
the question. It is not apparent from the opinion that this was done
for not a single New Jersey case is cited. Indeed, the question was

no longer open in New Jersey, for, in Trenton Mutual Life & Fire Ins.
Co. v. Johnson, 24 N. J. Law Reports, 576, (1854), decided eight years
before, the New Jersey court had decided that it is unnecessary for

the plaintiff, in an action on a policy of insurance on the life of another

to show that he had an interest in such life. Before the opinion in
Ruse v. Insurance Company, it had been decided by the New York

Courts that wager policies of life insurance were valid at common

law.93 These decisions were not referred to by the court; apparently,
it did not have them in mind, unless the court was thinking of them
when it used the expression "unfortunate or mistaken precedent" on

page 526. But, the New York courts had also repeatedly decided, in
cases involving marine policies, that wager policies of insurance were

valid at common law ; the three leading opinions on this point were

referred to by the court in Ruse v. Insurance Company, at page 523.
An effort was made, however, to distinguish these cases, or to show, at
least, that they were dependent upon Depaba v. Ludlow, and to dis

pose of the authority of that case. Depaba v. Ludlow, as explained
before, involved a suit upon a policy of marine insurance; the de
fendant insured "interest or no interest." When the question of the
necessity for an insurable interest in the defendant was raised at the

trial, the court said the insurance was good, and that the expression
"interest or no interest" meant that the plaintiff could not be required
to prove his interest. The New York Court in Ruse v. Insurance

Company reasoned that the expression "interest or ho interest"
amounted simply to a waiver of proof of interest at the trial, not that
the parties had entered into the contract of insurance regardless of
whether the plaintiff had an insurable interest. Since the defendant
had expressly agreed not to put the plaintiff to proof of interest at the
trial, said the New York court, he ought to be held to his agreement.
But the difficulty with this conclusion is that it contradicts the position
of the New York court throughout the whole case, namely, that wager
"23 N. Y� 522, 523.
"Leonard v. Ins. Co., 4 Livingston's U. S. Law Mag., 286; St John v Ins

Co., 2 Duer, 419 ; Valton v. National F. Ass. Co., 20 N. Y., 32, 38.
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policies of insurance are void because they are inherently vicious, and
are contrary to sound public policy. It is elementary that a principle
of public policy will override the agreement of the parties to a contract
which violates such a principle. As said by Judge Cooley, in an early
case,94 "The policy of the law does not admit of such insurance,"
(insurance without interest), "however willing the parties may be to

enter into it." In other words, the rule as to the necessity for an in
surable interest had been adopted for the benefit of the public, and
the parties to an insurance contract cannot set the rule aside, by prom
ising one another to ignore it. Ruse v. Insurance Company has not

been accepted a9 controlling by the New York courts, for in the lead

ing case of Riggs v. Insurance Company,96 the court said : "Contracts
of insurance where the insured had no interest were permitted at
common law."96
In this status of the decisions, it is worthy of note that neither the

Statute of 19 George II nor 14 George III is properly regarded as a

part of the common law of the United States.97 In deed, the theory of
insurable interest rests finally upon the interpretation of the Gambling
Act,98 which declared unlawful, upon grounds of public policy, the
"mischievous kind of gaming,"99 openly existing and in full flower at
the time the Statute was enacted. It is true that the American courts

have recognized the spirit, if not the binding force of the Gambling
Act and the decisions of the English courts construing and applying
it. But what the courts and legislators have had in mind and have
desired to prevent, by formulating the theory of insurable interest, is
the degradation of the insurance contract to the level of a pure wager.
While no doubt insurance without interest had a strong tendency to

ward the destruction of the subject-matter of the insurance,100 this
consideration has not been controlling with courts in setting wager

"Agricultural Ins. Co. v. Montague, 38 Mich., S48.
�"125 N. Y., 7 (1890).
" Greenhood, Public Policy, pp. 226, 227.
""Certainly the British Act (19, Geo. II), does not bind us propria vigore."

Shippen, C. J., in Pritchet v. Ins. Co., 3 Yeates, 458, 463 (1893). "In discussing
the question in this commonwealth, we are to consider it solely as a question at
common law, unaffected by the St. of 14 Geo. Ill, ch. 48, passed about the time
of the commencement of the Revolution, and never adopted in this State."
Shaw, C. J., in Loomis v. Eagle Ins. Co., 6 Gray, 396 (1856).
"St. 14 Geo. Ill, ch. 48.
" Cooke, Life Insurance, p. 88, et seq.
100 Sometimes the beneficiary succumbs to the temptation, Schmidt v Associa

tion, 112 Iowa, 41, 51 L. R. A. 141.
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policies aside.101 It was to counteract the gambling proclivities of the
Sixteenth and Seventeenth Centuries that the Acts of II and III

George were passed. A very clear illustration of this distinction is

given in the recent case of Grigsby v. Russell, decided by the Supreme
Court of the United States in 1911.102 In this case, one Burchard in
sured his own life, and, after paying two premiums, being in need of

money for a surgical operation, sold the policy to Grigsby, who had
no insurable interest in the life of Burchard. In deciding that the

assignment was valid, the Supreme court said:103
"The law has no universal cynic fear of the temptation opened

by a pecuniary benefit accruing upon a death. It shows no pre
judice against remainders after life estates, even by the rule in
Shelly's case. Indeed, the ground of the objection to life insur
ance without interest in the earlier English cases was not the
temptation to murder, but the fact that such wagers came to be
regarded as a mischievous kind of gaming."104

As invented and applied in commercial dealings, then, insurance was

originally a pure contract of indemnity; as Lord Mansfield said: "It
is not the usage and custom of merchants to gamble."105 This was the
first stage of growth. The form of contract, however, by which the

protection of insurance was brought into operation in that time, is
precisely the same as it is today,�that is, an undertaking by one party
to pay the other, upon a sufficient consideration, a sum of money, upon
the happening of a certain event, not within the control of either. This
form of agreement lent itself readily to wagering, and, in an age when
gambling had become a national contagion, insurance was soon de
graded and debased to the level of a mere wager. But for this per
version of the form of insurance contract, however, the ident'ty be
tween the intrinsic contract in a pure wager and in bona fide insurance
might never have been so clearly brought out. This is the second
stage of the history of the contract. It may seem unimportant to
emphasize the fact that the form of agreement remained unchanged,
and yet, in the study of legal history, it is the rule that substantive
right has been profoundly modified by form and procedure.106 The

101 The fear of the punishments imposed by the criminal law was considered
sufficient. Bunyon, Life Insurance (2nd Ed.), pp. 7, 8

102 222 U. S., 149.
103 222 U. S., 149 (1911).
,0* See instances of similar relations sustained by the law in the brief of

counsel for Plaintiff in Error, Grigsby v. Russell, 222 U. S., 149: Reversionaryinterests : all expectancies : all purchases of estates in consideration of life
support of the vendor by the vendee ; all contracts to pay annuities ; all legacies
to persons without interest in the testator's life.

' *

^Cousins v. Nantes, 3 Taunt., 513, 532 (1811).
105 "

. . . whenever we trace a leading doctrine of substantive law far
enough back, we are very likely to find some forgotten circumstance of procedure
at its source.'' Holmes, The Common Law, p. 253.
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enactment of the Statutes of 19 George II and 14 George III marks
the third period. Without seeking to change the form of agreement,
the legislative remedy was directed to the purpose and intent with
which the contract was made, and the test created by these statutes

to determine whether contract was "by way of gaming or wagering"
was the presence of an insurable interest. Views of public policy ac

cording to which, in the judgment of courts, an insurable interest is

defined, in any given case, as sufficient to take a contract out of the
class of wagering contracts, have changed from age to age.107 At

first, a strict construction of the statutes referred to prevailed,108 and
the tendency of judicial opinion was to limit the benefits of insurance

by requiring an interest approaching complete ownership, in the case

of insurance upon property, and by compelling the life policy to con

form, during the entire term when it was in effect, to the principle of
strict indemnity. These strict rulings have been somewhat modified,
as the understanding of the true nature and function of the insurance
contract became clearer, as the aggravated economic wrong of insur
ance without interest grows more plain in commercial dealings and
with the general improvement in moral tone, and, particularly as judges
find it possible, for these reasons, to save insurance from the extreme

of mere betting without unreasonably restricting its range. Today it
is a significant fact that the insurance contract is prevented from sink

ing to the level of a wager not by statutes defining insurable interest,
but by the improvement in moral tone and in a better appreciation in the
business world of the true function of all insurance. On this point,
Mr. George Richards of the New York Bar, author of Richards on

Insurance says :��"* * * it must not be forgotten that very seldom does

anyone go to the trouble and expense of taking out a policy of fire in
surance if he has no real pecuniary interest to protect. To find such
cases in the various State and Federal reports involves an almost fruit
less search. The New York Court of Appeals Reports from beginning
to end disclose not a single instance. A few such cases in other States,
in which the policy on the wife's separate estate was taken out in the

107 "That the law has recognized one sort of public policy as a foundation for
its judgment at one period, and another sort at another period, is undoubted.
. . . From these varying applications of the principle called 'public policy'
I think it obvious that no accurate definition of that phrase can be devised in
respect to any particular matter." Magie, C. J., in Trenton P. R. Co. v. Guar
antors' L. I. Co., 60 N. J. L., 246, 248.

10" May, Ins., Vol. I, p. 148, Sec. 76. . . . "the tendency of modern decisions
is to relax the stringency of the earlier cases. ..."
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name of the husband, belong to another subject, to wit, breach of ex

press warranty. The writer in his own active practice of more than

thirty-four years as an insurance lawyer has had in his office hundreds
of insurance cases, but no fire insurance case turning upon a lack of
initial insurable interest. No does he recall any case of that character
in this great insurance State within the same period." (Richards', Notes
Relating to Richards' Cases on Insurance, Banks L. Pub. Co. 1911. At

Page 6).
An altogether precise and unchanging definition of insurable interest

has yet to be evolved,�a fact which some of the best judicial minds
have been frank, and also great enough to admit.109 It will thus be

seen that neither of the two hypotheses stated at the outset is precisely
correct. The view that insurance is a pure wager, tends to exaggerate
the form which is still preserved,110 and does not take sufficiently into

account the intent of the parties to a bona fide contract of insurance ; on

the other hand, while the true contract of insurance is a contract of

indemnity, and of indemnity only, this is a differentiation based on

the purpose with which the contract is made and not upon the form

through which the parties accomplish their purpose.
Georgetown Law School. Hugh J. Fegan.

iw "perhaps it would be difficult to lay down any general rule as to the nature
and amount of interest which the assured must have." Shaw, C. J., in Loomis v.

Eagle L. & H. Ins. Co., 6 Gray, 396 (1856). "It is not easy to define with pre
cision what will in all cases constitute an insurable interest, so as to take the
contract out of the class of wager policies." Field, J., Warnock v. Davis, 104
U. S., 775 (1881).
u�That the form of contract remains unaltered is shown by the ease with

which it is perverted by "the ingenuity of bad men," though the typical insurance
fraud to be dealt with today is not so much insurance without interest, as the
destruction of insured property by the owner himself. See "The Fat in the Fire,"
Platky, Everybody's Mag., Vol. 25, p. 654 (Nov., 1911) ; "The Business of Arson,"
McFarlane, Collier's Magazine.



NATURE AND EXTENT OF POWER TO CREATE
FEDERAL CORPORATIONS.

In Section 8 of Article I of the United States Constitution, we find
these words:
"The Congress shall have power�to regulate commerce with foreign

nations, among the several States, and with the Indian tribes."
This language is so simple and unobtrusive that we are easily misled

as to the importance of the powers it confers. The fact remains, how
ever, that it is by virtue of this section�commonly syled the "com
merce clause"�Congress is empowered to control and direct the course

of interstate commerce; and this power, in its turn, has been styled
"perhaps the most important and far-reaching possessed by the Federal
Government." ("Heisler on Federal Corporations," page 1). That
there is a tendency in influential quarters to extend this power into

departments of commerce heretofore administered exclusively by the
several States, cannot be denied ; and it is, therefore, timely as well as

interesting for us to inquire into the nature and extent of the con

stitutional grant of power whereby Congress exercises the right to

create incorporated bodies.
The origin of this power is apparent to every student of American

history. It is an incident of the transitional era when our present form
of government was in process of evolution from the chaos of the
Confederation which followed the close of the Revolutionary period.
Before the Constitution was adopted and the abnegating provisions
thereof had become operative, every State had absolute sway over its
own interstate and foreign commerce ; and there existed no central

authority which could interdict the exercise of that power, even when
the individual State proceeded to all lengths by levying excessive taxes

or prohibiting such trade altogether. So jealously and zealously had
these independent powers been safe-guarded that we find in the Articles
of Confederation an express provision (Section 1 of Article IX) that
the general government shall not enter into any treaty which shall
preclude the several States from prohibiting "the exportation or im

portation of any species of goods or commodities whatever."
It is easy to recognize the field for rivalries and conflicting policies

which this provision created ; and the result was disastrous in the ex-
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treme. Out of the intolerable situation thus produced, there arose a

general feeling that a radical change was necessary; and when it was

proposed to confer upon the Federal Government exclusive power of

regulation in trade affairs, little objection was raised.
It should be noted that during this remote period when our Con

stitution was adopted, the navigation of the high seas was the principal
means of communication between the States; and that this interstate
flow of traffic was exceeded by the existing commerce with foreign
countries. In consequence of the situation thus disclosed, some au

thorities in constitutional construction have argued that Congress was

clothed with a merely negative power to maintain a free channel of
commercial intercourse between the States, and that the Fathers of the
Constitution had no intention of proceeding farther and of transferring
to the national legislature those affirmative powers of control which,
as we have seen, the several States possessed (and abused) during the

period when the Articles of Confederation were in force and the
several States exercised almost sovereign powers.
This argument, however, is specious rather than convincing; for

even a cursory reading of the "commerce clause" will disclose evidence
that the framers of the Constitution purposed to vest in Congress an

affirmative right of regulation�indeed the very nature of the essential
words "to regulate" assumes the ability to exercise directing power
and authority. That there has been a vast change in the character of
American commerce and of the instrumentalities by which it is carried
on, cannot be gainsaid ; but no change in its application can disturb the
basic principles of this constitutional grant of power; and we believe
that the affirmative nature of the right to regulate commerce will con
tinue so long as the Federal Government shall endure�unless the

people, by the exercise of their paramount right, shall amend the Con
stitution in that particular.
Thus far we have confined our argument to the realm of reasoning

and deduction; but fortunately for the American people, there were

in office men of high attainments and imbued with patriotic zeal to
render the Constitution a thing of power and real service and not

merely a form of words; and these early statesmen and jurists have
left their imprint upon the machinery of government we now possess.
Perhaps the most authoritative and far-reaching is the utterance by
Chief Justice Marshall (Gibbons vs. Ogden, 9 Wheat. I, 188), in 1825,
when construing the "commerce clause" of the Federal Constitution,�
that the framers of that instrument "must be understood to have em-
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ployed words in their natural sense, and to have intended what they
said." And the same court, after the lapse of three-quarters of a cen

tury, takes occasion thus to express its appreciation of the finality of

the result arrived at in the earlier case and of the futility of entering
into the motives which induced the conferring of those powers at once

so potent and all-reaching (Addystone Pipe and Steel Co. vs. United

States, (1899), 175 U. S. 211, 228) : "The reasons which may have

caused the framers of the Constitution to repose the power to regulate
interstate commerce in Congress, do not, however, affect or limit the
extent of the power itself."
But lest we fall under the suspicion of too long occupying our at

tention with the discussion of a theme in some measure academic, let
us now proceed a step forward and discover, if we can, the connection
which exists between the "commerce clause" and the right of Congress
to confer franchises upon aggregate bodies�a right nowhere expressly
granted by any provision of the Constitution. In the case of Mc-

Cullough vs. Maryland (4 Wheat. 316) decided in 1819, Chief Justice
Marshall undertook to pass upon the constitutionality of the incorpora
tion of the national bank, which was chartered in 1790, a year after
the first Congress had assembled. In an opinion upholding the validity
of the act of incorporation, Chief Justice Marshall says: "The Con
stitution does not profess to enumerate the means by which the powers
it confers may be executed, nor does it prohibit the creation of a cor

poration, if the existence of such a being be essential to the beneficial
exercise of those powers. The power of creating a corporation, though
appertaining to sovereignty, is not, like the power of making war, or

levying taxes, or of regulating commerce, a great substantive and in

dependent power, which cannot be implied as incidental to other powers,
or used as a means of executing them. It is never the end for which
other powers are exercised, but a means by which other objects are ac

complished. * * * * No city was ever built with the sole object of be
ing incorporated, but is incorporated as the best means of being gov
erned. The power of creating a corporation is never used for its
own sake, but for the purpose of effecting something else. No suffi
cient reason is, therefore, perceived, why it may not pass as incidental
to those powers which are expressly given, if it be a direct mode of
executing them."
We have quoted the learned Chief Justice at some length not only

because of the clearness of his expression of the principle underlying
all Federal charters intended to advance commerce and trade, but also
because, while somewhat anterior in point of time, the "National Bank"
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case does, in legal effect, carry forward the argument of Gibbons vs.

Ogden (the "Steamboat" case) by announcing the doctrine that in ad
dition to the "natural sense" of the language of the Constitution, there
is an interlined "sense" embracing those non-enumerated powers which
are "essential to the beneficial exercise" of the powers actually enu

merated. In the list of these incidental or auxiliary powers we find it

authoritatively declared that the right to grant Federal charters is in

cluded; and since the binding effect of the "National Bank" case has
never been seriously questioned, we realize that we are here upon
solid ground. Accordingly, it is as an implied power�essential to

bringing to fruition the other constitutional grants of power�that

Congress stands vested with the right to confer charters in furtherance
of the commercial interests of the American people.
It has seemed to us especially pertinent to proceed step by step in

disclosing this right to incorporate, because whereas the various
Colonies carried with them into statehood the power to create artificial
bodies and to endow them with such privileges as sovereign bodies
alone can thus confer, and whereas similar rights pertain to those States
which at later times were admitted into the Union�Congress, when

operating as the national legislature, can exercise only those powers
conferred upon it by the Constitution. And since the Constitution is
silent upon this point, it was a matter of interest�we had almost said.
of curiosity�to discover the source of a power which has equipped
corporations with rights so potent as to enable them to span the con

tinent with highways that, taken together, outclass in tonnage the traffic
of any other two nations of the globe.
Assuming, therefore, the right of Congress to grant charters, let us

now turn our attention to the directions in which this right may be

validly exercised�leaving for later consideration the limitations (if
any there be) upon the extent of this right.
Congress, in this particular sphere, may be said to possess a dual

nature. By inherent right, under the constitutional grant of power.
that body is authorized "to exercise exclusive legislation, in all cases,
over the District (of Columbia)"; and also "to make all needful rules
and regulations respecting the territory or other property belonging to

the United States." In this aspect, therefore, it operates as the legis
lature of the District of Columbia and of the Territories, and possesses
such powers as pertain to the legislatures of the respective States;
whereas, when acting as the national legislature, it is confined within
the boundaries which, as in the Constitution prescribed, separate it
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from the several jurisdictions of the legislatures of the individual
States. In brief, when legislating for the District or for the Terri

tories, the powers of Congress are as full and complete as those of a

State in matters pertaining to persons and property located within the

jurisdiction of the State. The distinction is obvious; and the courts

have not failed to recognize and enforce this distinction. (Capital
Traction Co. vs. Hof (1898) 174 U. S. 1; Murphy vs. Ramsey (1884),
114 U. S. 15; National Bank vs. Yankton (1897) 101 U. S. 129). Cor

porations created by Congress when operating as a local legislative
body have not the same character as corporations of national scope;
and they may be forced to comply with the requirements of State laws
as to foreign corporations, or may be excluded altogether, when they
seek to pass beyond the home jurisdiction, and to do business within a

State. (Daily vs. National Ins. Co., (1878), Ind. 1).
Bearing in mind this essential distinction, let us next proceed to the

investigation of the nation-wide powers of Congress, when exercising
the right of incorporation under the "commerce clause" �for, while
the scope of the "National Bank" decision includes the commerce

clause, the charter directly concerned was granted under the particular
constitutional clause clothing Congress with power to control and ad
minister the fiscal concerns of the nation. As a matter of fact, it was
not until the year 1862 that the commerce power was exercised in way
of granting charters. The great national highway known as the Cum
berland Road, extending from the Potomac River to the valley of the
Ohio, was constructed (in 1806) by Federal funds expended under
Federal authority; but it was stipulated in the grant that the consent
of each successive State should be obtained, prior to entrance into its
jurisdiction. And when, in 1852, the Wheeling bridge across the Ohio
River was declared a nuisance, an enabling act was passed by Congress
declaring it to be a lawful enterprise; but in this instance also, although
the enterprise extended beyond the confines of an individual State,
there was no actual Federal incorporation. It was judicially determined.
(Pennsylvania vs. Wheeling Bridge Co. (1855) 18 How. 421), that
Congress was within its power to regulate commerce, when thus legis
lating to validate this interstate structure.
The occasion for exercising its incorporating powers under the

"commerce clause" was brought about by political exigencies as well as
by the impulse of demands for transcontinental traffic intercourse.
The secession of the Southern States had brought home to the states
men of those times the cogency of the reasoning which had led Presi-
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dent Washington to advocate construction of a water highway from the

Chesapeake Bay to the Ohio River, to tie together the nation and make
it united by constant and convenient communication between the

coastal and inland States. Failure to do this, he urged, would lead to

dangerous intimacy with foreign interests then in control of the Gulf

ports of Mobile and New Orleans�a warning which the subsequent
intrigues of Aaron Burr proved to have been founded upon reason and
fact. In this more recent instance, in return for the loyal support of
those citizens residing upon the Pacific slope, the Federal government
promised to secure for them direct rail communication with the States
of the Mississippi Valley; and the "Union Pacific" Railroad, (as the
name implies), was incorporated to promote the accomplishment of
this agreement, which, as we have seen, served ends at once political and
commercial.

It has been argued by certain writers that this act of incorporation
does not come squarely within the scope of the functions of Congress
operating as the national legislature, since the route of the Union
Pacific Railway lay entirely within the territorial jurisdiction of the
United States, where (as we have seen) Congress possesses exclusive

right to enact laws. But this contention cannot be taken with entire

seriousness, for the reason that territories are destined to become
States; and that corporations chartered by Congress thereupon auto

matically become pro tanto state corporations. In the case of a railroad
which received its charter from a territorial legislature, this result was
held to ensue when statehood was proclaimed (Kansas Pacific Railroad
vs. Atchison, etc., Railroad Co. (1884), 112 U. S. 414) ; and the same

reasoning seems to apply in a case where the charter was granted by
Congress.
However that may be, the Texas and Pacific Railroad, incorporated

by Congress in 1871, received a Federal grant of power to construct

and maintain its road from a point in the State of Texas to connect

with another railway in California; and no doubt similar disregard of
state lines has occurred in other instances. When construing a charter
of this description, the Supreme Court took occasion to declare (Cali
fornia vs. Pacific Railroad Co. (1887) 127 U. S. 1) : "The power to

construct, or to authorize individuals to construct, national highways
and bridges from State to State is essential to the complete control and

regulation of interstate commerce. Without authority to establish and
maintain highways and bridges, it would be without authority to regu
late one of the most important adjuncts of commerce." It can thus be
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said, upon the word of the highest of our tribunals, that the right to
construct railways and similar works of interstate communication,
exists in Congress and in such persons or corporations as it may desig
nate by charter or otherwise, for the specific purpose ; and this feature
of our discussion we consider no longer open to doubt.

We will now advance to the inquiry�has Congress the same power
with respect to a trading company, where the business consists in buy
ing and selling in and between the various States? Is there a valid
distinction between a railroad�which at the least is an institution of

semi-public character�and a trading concern which is lacking in this
element of public interest ?

Divorcing the proposition from sentimental or economic features

(such as necessarily adhere to "trusts" and other enterprises of na
tional influence and scope), we see no escape from the logical deduction
that, so far as the Federal Constitution is concerned, Congress has full

power to charter trading companies, to deal upon a commercial basis,
and with powers akin to those which State-created corporations enjoy.
The question of expediency is one with which we have no concern

here. No doubt the opposition to the creation of individual franchises
of this description would be so strenuous and effective as, in practice,
will doom them severely to pre-natal death; and a general incorpora
tion act intended to provide for the formation of Federal corporations
to engage in interestate and international trade and commerce, although
introduced in the House of Representatives on February 7, 1910, never
proceeded beyond the incipient stage. The proposer seems to have
deemed that this measure of effort in a cause so freighted with poten
tial unpopularity entitled him to sufficient fame without pressing the
bill for further consideration and ultimate enactment. Upon the score

of actual regulation and supervision, there is much to be said in favor
of a measure compelling corporations with monopolistic tendencies to

pass under the yoke of subjection to a Federal corporation law formu
lated along lines which would permit official inspection of corporate
operation and practices� rather than in conformity with the com

plaisant requirements (or absence of all restraints) provided in the
charters which are conferred by the so-called "incorporating States."
At an earlier period, this argument might well have been presented to

Congress in way of promoting a useful reform ; but the visitorial pow
ers conferred by statute upon the Interstate Commerce and Federal
Trade Commissions, (each in its several sphere), have removed the
occasion for legislation by Congress in this particular field.
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In brief, while Federal incorporation is not the sole recourse for na
tional regulation of commerce, and while it may be expedient to re

serve that particular right for employment in extraordinary cases�

still, as to the actual and existing grant of power under the Constitu

tion, we are unable to deny that this right exists even where the Fed
eral franchise includes the privilege of engaging in barter and trade.
Until qualified, the principle pronounced by Chief Justice Marshall in
the "National Bank" case seems to us controlling: "Let the end be

legitimate, let it be within the scope of the Constitution, and all means
which are appropriate, which are plainly adapted to that end, which
are not prohibited, but consistent with the letter and spirit of the Con
stitution, are constitutional."

Doubless, to many the end thus reached by us may appear insuffi

ciently proven; and these dissenters naturally will wish to carry on a

more extended investigation�one, perhaps, reaching into more remote-

fields of research. If this paper shall have been prevocative of that
result, it will have accomplished one of the purposes for which it was
prepared. The topic itself is of present value, in addition to the mo

mentous interests concerned ; and light upon the recesses of this consti
tutional question should be welcomed, and may lead to useful ends.
One further�and final�point may be found not without its own

measure of value. Under the Export Trade (Webb-Pomerene) Act,
approved April 10, 1918, "associations" engaged solely in export trade
are defined as : "Any corporation or combination, by contract or other
wise, of two or more persons, partnerships or corporations."
The query necessarily arises�is not this anomalous institution (the

export-trade "association") somewhat akin to a Federal corporation
operating under a charter specially conferred and specially adapted to

the demands and exigencies of foreign trade ? Does not the fact that
the statutory "combination" may be consummated and made complete
for export-trade purposes without the formality of incorporation�
constitute per se a species of "general foreign-trade incorporation act"

whereby, for Federal purposes, this unclassified entity (the export-trade
"association") is admitted into the world of unincorporated beings by
special favor of Congress?
The fact that corporations already in existence are specifically em

powered to exercise this power and either
1. constitute themselves into a newly incorporated body specially

qualified for operations connected with export trade; or
2. "combine" for a similar purpose, but without the technical quali-
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ties of a corporation�goes to show that something unique, something
out-of-the-ordinary was intended by our national legislature, in this

thought-provoking enactment.

Doubtless (in the words of the learned Chief Justice Marshall) these
are "means which are appropriate;" for it is a fair presumption that
otherwise they would not have received the sanction of Congress, nor
have been adopted and placed in actual operation by interests of the
first magnitude, proceeding along practical commercial lines. Operating
thereunder, exporting concerns today are shipping to oversea points
products with values extending into many millions of dollars; and

export-trade "associations," authorized and prescribed by the provis
ions of the Webb-Pomerene Law, are the media they employ.
It is time these "associations" were tabulated and filed away in the

archives of legal knowledge as a quantity of known characteristics ; and
to accomplish this result will serve the needs of the legal profession
and the convenience of the courts when inevitable questions of con

stitutionality arise and demand adjudication.
The Edge Export Law, signed December 24, provides for the ex

tension of credit to foreign markets through the internationalization of
the United States banking system. A general stimulation of our parti
cipation in world commerce is the object thereby sought to be attained ;
and the measure (in effect, if not in terms) is supplemental to the prov
isions of the Webb-Pomerene Law. Accordingly, it is urgent that
special attention should be devoted to the proper construction of the
latter statute, and to the classification of the "associations" it permits
or requires in export trade.
That these organizations are combinations created under a "general

export-trade organization" clause of the Export Trade Law, seems the
most apparent and perhaps the only feasible definition of their legal
status. If it is also permissible, and in accordance with legal traditions,
to classify these export-trade "associations" as informally constituted
incorporated bodies�with functions limited to one special purpose�it
follows that their creation contributes a novel addition to the list of
artificial persons; and their existence instances the most recent exer
cise by Congress of the power to create Federal corporations.

Georgetown Law School. Richard S. Harvey.
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Internal Revenue�Compromise of Criminal Liability.

A general pardon is an act of grace by which a person who has in
curred a criminal liability is relieved of the necessity of enduring the
usual punishment connected with that liability. A compromise of
criminal liability is an agreement between a soverign power and a per
son who has become criminally liable, whereby such person by the

payment of an agreed penalty, less than the penalty which could be

imposed by the law, is relieved of further criminal responsibility. The

legitimate purpose of a compromise of criminal liability is to ameliorate
in deserving cases the harsh penalties arising from certain breaches of
the law. Logically it would seem that any person or government which
has the power to grant a complete general pardon would also have the
power to compromise a criminal liability, for in making a compromise
in criminal cases, there is in reality an exercise of the same executive
or governmental function as in the case of pardon, the only difference
being in the extent of the relief granted.
There is no authority vested in any official or officials of the govern

ment to compromise criminal liability, except in those cases where a

legislative enactment confers an authorization or where it can be im

plied from the power to grant general pardon. When the criminal
liability exists by reason of a violation of the internal revenue laws of
the United States, there is provided a method of compromising that
liability. Section 3229 of the Revised Statutes (Comp. St. 5952) pro
vides, "The Commissioner of Internal Revenue with the advice and
consent of the Secretary of the Treasury, may compromise any civil
or criminal case arising under the internal revenue laws, instead of
commencing suit thereon, and, with the advice and consent of the
said Secretary and the recommendation of the Attorney-General, he
may compromise any such case after a suit thereon has been com

menced."
The records of reported cases disclose two which directly involve the

application of the section of the Revised Statute quoted, and in both of
these cases the court has ignored an important provision of the statute.
In the latest of these cases1 a collector of internal revenue accepted a

check from the defendant for the amount of his delinquent income tax

plus a penalty of $250, and told him that there would not be any further
1 Rau v. U. S., Circuit Ct. of App., 2nd Circuit, May 14, 1919.
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proceedings of any kind, and that the check would be received as a

compromise of criminal liability. The record of this case does not

indicate that either the advice or consent of the Secretary of the

Treasury was obtained or that the Commissioner of Internal Revenue
effected a compromise in accordance with the provisions of the statute,
but the court ignores that fact and states, "If the defendant in good
faith, made the payment of the tax and penalty for the purpose of com

promising the impending action, he is entitled to full protection and
the benefits derived therefrom. If the money was accepted with the

promise of immunity from further punishment in a criminal proceeding,
it would be a complete defense to this indictment. The acceptance, not

only of the tax, but of the penalty, coupled with the statement of the
internal revenue officer, that payment would end the matter, and that
there would be no indictment, if true would be a good defense." In
the earlier case involving the application of Sec. 3229 of the Rev. Stat.
of the U. S.2 the court held in effect that the actual advice and consent

of the Secretary of the Treasury were not essential to make a legal
compromise.
The effect of these two decisions if they are not overruled will be to

provide a method of compromise of criminal liability in addition to the
method provided by the statute, and to therefore substitute the will of
these courts for the expressed will of the Congress. These opinions
recognize an authority by implication to compromise which is not in

any sense authorized by the statute. Mr. Justice Ward in the case of
Rau v. U. S. supra delivered a dissenting opinion in which he stated,
"Congress has by Sec. 3229 Rev. Stat, of U. S., regulated exactly how
the compromise of claims arising under the internal revenue law both
before and after suit brought shall be made, and there is no pretense
that the provisions of this section were complied with." The dissent

ing opinion in the case of Willingham v. U. S. is more extensive and

was delivered by Mr. Justice Shelby. In part it is as follows, "I am of
the opinion that the deputy internal revenue collector had no authority
under R. S. U. S. 3229 (U. S. Comp. St. 1901 p2089) or otherwise to

make a trade with the defendant granting him immunity from prose
cution on the payment of the tax and penalty. I find no evidence in the
record to show that the case had been compromised by the Commis
sioner of Internal Revenue with the advice and consent of the Secre

tary of the Treasury. Whenever such compromise is made the section
cited provides for a written record which would prove it."

�Willingham v. U. S., 208 Fed. 137 (Tex. 1913).
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There is another legal rule which serves to rebut the contention that
there could in either of these cases have been a compromise entered

into by implication, and that is the rule of the law of agency which

makes a third party who is dealing with a public agent or official

chargeable with notice of such agents' authority or lack of authority.
In regard to this class of agents the Supreme Court of the United
States has stated,3 "Different rules prevail in respect to the acts and
declarations of public agents from those which ordinarily govern the
case of mere private agents. Principals, in the latter category, are in

many cases bound by the acts and declarations of their agents, even

where the act or declaration was done or made without any authority,
if it appear that the act was done or the declaration was made by the

agent in the course of his regular employment, but the government or
public authority is not bound in such a case, unless it manifestly ap

pears that the agent was acting within the scope of his authority, or
that he had been held out as having authority to do the act, or make
the declaration for the government." In still another case4 that court
states, "Individuals as well as courts must take notice of the extent of

authority conferred by law upon a person acting in an official capacity,
and the rule applies in such a case that ignorance of the law furnishes
no excuse for any mistake or wrongful act." It would seem that the
defendants in the case of Rau v. U. S. and Willingham v. U. S. were
therefore charged with notice that the parties they dealt with could not

by themselves effect a legal compromise and they accepted the state

ments of those agents of the government at their peril, and the United
States is not bound by the ultra vires acts of declarations on which

they relied.
In the course of the opinion in the case of Rau v. U. S. the circuit

court cites U. S. v. Chouteau 102 U. S. 603, and quotes an extract from
that case as follows : "He has been punished in the amount paid upon
the settlement for the offense with which he was charged, and that
should end the present action, according to the principle on which a

former acquittal or conviction may be invoked to protect against a sec

ond punishment for the same offense." This was an accurate state
ment of the law as applied to the case of U. S. v. Chouteau for the
reason that a valid compromise had been effected in that case in accord
ance with the statute. The defendant in that case having legally
atoned for his offense could properly plead "autrefois convict" as a

bar to any indictment charging the same crime. H. R. J.
* Whiteside et al v. U. S., 93 U. S.. p. 247.
4 Lee v. Munroe, 7 Cranch, 376.
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Partnership�Good Faith In Partnership Transaction

Extends to Negotiations For Partnership.

Where there is an agreement to continue a partnership for a fixed

period, it will be dissolved by the expiration of that term. Yet if the

partnership relation continue after the stipulated period without any
express new agreement, the rights and duties of the partners remain
the same, so far as is consistent with incidents of a partnership at will.1
The essence of this relation is perfect fairness and good faith. It

presents one of the strongest examples of fiduciary relationship. Nor
is this obligation of good faith in dealings between the partners con

fined to persons actually engaged in conducting a partnership; for, as

held recently by the Court of Appeals of Kentucky in Hallowell v.
Satterfield2 it "extends to persons negotiating for a partnership and to

those who have dissolved partnership, but who have not completely
wound up and settled the partnership affairs."3 *

In the case cited, the partners held a 99-year lease on mining prop
erty which provided, in addition to certain royalties, for the payment
of an annual rental; and for a forfeiture of the lease in the event of

non-payment of the rental on or before a specified day in each year.
At the time the last payment was made, it was agreed between the

partners that if the property was not disposed of, they would not con

tinue the lease. Each year the payments of rental had been made by
the defendant by his placing the amount thereof to the lessor's credit
in the bank. He later would settle with his partner. During the last
year of the continuance of the partnership, he evaded his partner's
every attempt to make an agreement for a renewal of the lease and
allowed it to be forfeited, and immediately obtained a new lease in his
own name.

It has been repeatedly held that when a member of a partnership,
upon the expiration of a lease to the firm, renews it in his own name,
the new lease enures to the benefit of the firm.6 The mere termination
of the lease will not end the fiduciary relationship which continues
until the winding up of the partnership affairs ; and the partner who
holds the new lease, will hold it in trust for the partnership and he can

British Partnership Act of 1890, No. 27 (1).
"215 S. W. 63 (Ky. 1919).
�British Partnership Act 1890, No. 29.
'Rankin v. Kelly, 173 S. W. 1151 (Ky.).
5 Knapp v. Reed, 130 N. W, 430 (88 Neb. 754) ; Mitchell v. Reed, 61 N Y 123 �

Jennings v. Richard, 15 Pac. 677 (10 Col. 395).
� �> >
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be compelled to convey a one-half interest in the lease hold property
to his partner, by the court, in enforcing the constructive trust. When,
however, a partnership has taken a lease which has expired, but for
the renewal of which negotiations are pending, it is not illegal or in
equitable that one of the partners should arrange with the lessor for
his own continuance as lessee in event, the partnership should come to

an end by dissolution, or by the death of the other partner.6
J. W. H.

Nash v. American Insurance Co.

(Supreme Court of Iowa, Oct. 25, 1919)

In the interpretation of fire insurance policies the courts are often
called upon to decide whether, as a matter of law, there was a fire
within the meaning of the policy. When such a case is before the
court for decision the question arises as to whether the fire which
caused the damage was a "hostile" or a "friendly" fire.
A "hostile" fire is one within the ordinary meaning of the term, but

to bring such a fire within the policy, there must be rapid combustion

accompanied by visible glow or flame; it must be accidental with re

spect to the thing insured; and the loss or damage must be directly
caused by the fire.1

The courts have generally adopted, the rule that where the insured
employs fire for economic or scientific purposes, and the fire is confined
to the agencies so employed, and damage ensues without actual ignition
to the property insured, that the insurance company will not be held
liable,2 such is a "friendly" fire, but where the fire accidentally ex

tends beyond the limits of its confinement, and there is a burning of
some external material, then there is a loss within the policy, as the
fire is "hostile."3 There is, however, some authority to the effect that
where a fire is started in a furnace with highly inflammable materials
not intended for such purpose, and the fire, although confined within
the furnace becomes so intense that the heat and smoke char and dis
color the furniture and woodwork, without ignition that the fire is
"hostile," and a "direct loss or damage" by fire results.4 Recovery
has, however, been denied for damage to wool caused by spontaneous

'Chittenden v. Witbeck, IS N. W. 526 (50 Mich. 401).
Gannon v. Phoenix Ins. Co., 110 Ga. 563; 25 L. R. A. (N. S.) 502; citing

Austin v. Drew, 4 Camp. 361.
* Fitzgerald v. German Amer. Ins. Co., 62 N. Y. Supp. 824.
* Way v. Abingdon Mut. Fire Ins. Co., 166 Mass. 67 ; 32 L. R. A. 608.
'O'Connor v. Queens Ins. Co. of Amer., 140 Wis. 388 ; 25 L. R. A. (N S ) 501
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combustion with smoke and great heat after beirvg submerged in water.'
In the absence of any specific provision on the subject, a policy in

suring against fire does not cover damages by explosions without igni
tion,6 however, if fire precedes the explosion, and the latter is an in
cident of the former, and caused by it, the insured may recover for his
entire loss; but if the explosion precedes the fire, and is not caused by
it, the insured can only recover for the loss by fire.7 A lighted match
or candle is not a fire within the meaning of an insurance policy ex

cluding liability for damages caused by explosives, so as to cover

damages from an explosion caused by the match.8
Where there is no intervening cause or agency between the actual

fire and a loss caused by fire, such as the falling of a wall upon an

insured house, there is "direct loss" by fire.9 The word "direct" in a

fire policy which provides that the insurer shall be liable only for "direct
loss by fire," means merely "immediate" or "proximate," as distin

guished from "remote," and means no more than the word "proxi
mate," in the law of "negligence."10 A loss by fire occasioned by mere

fault and negligence of the assured, or his servants or agents, and with
out fraud or design, is a loss within the policy, upon the general ground
that the fire is the proximate cause of the loss.11
In the recent case of Nash v. American Insurance Co., the Supreme

Court of Iowa held that where a fire insurance policy provided, "if
the hazard be increased by any means within the knowledge of the
insured" that it should become void, and the insured built a fire within
the center of the silo, the question whether such an act amounted to

such gross negligence or recklessness as to work a forfeiture, was one

to be decided by the jury under proper instructions. This ruling is in
accord with many of the leading decisions throughout the States.12

F. E. H.

�Western Woolen Mill Co. v. Northern Assur. Co., Fed. Rep.
� Millaudon v. N. O. Ins. Co., 4 La. Ann. IS ; 19 L. R. A. 595.
' Hener v. Northwestern Nat. Ins. Co., 114 111. 393 ; 19 L. R. A. 595.
' Mitchell v. Potomac Ins. Co., 183 U. S. 42 ; German Amer. Ins. Co. v. Hyman,

42 Colo. 56; 16 L. R. A. (N. S.) 77.
'Ermentrout v. Girard & Marine Ins. Co (Minn.), 30 L. R. A. 346.
"Western Assurance Co. v. Hann. (Ala.), 78 So. 232.
"Beavers v. Security Mut. Ins. Co., 76 Ark. 595; 90 S. W. 13; Maryland Fire

Ins. v. Whitford, 31 Md. 219; 1 Am. Rep. 45.
"Supra No. (11) ; Bouchard v. Dirigo Mutl. Fire Ins. Co., 114 Me. 361 (Me.).
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Common Carriers.

Liability for Negligence.

A common carrier was liable at common law for any loss or damage
which resulted from any cause not the act of God or the public enemy.1
That a common carrier cannot exempt himself from liability for his

own negligence or that of his servants is elementary.2 But this rule
does not apply if the common carrier is not acting as such in the parti
cular transaction which is the basis of the suit. Where a railroad com

pany and the business manager of a theatrical company made a special
contract for the transportation from New York to Boston of the effects
of the theatrical company which amounted simply to a leasing of two

baggage cars by the railroad company to the theatrical company, the
court held that the railroad company was not acting as a common car

rier so as to prevent it from lawfully contracting for immunity from
the results of its own negligence.3
In the case of Pendergraph et al. v. American Ry. Express Company,

100 S. E. 525, (North Carolina, Oct. 22, 1919), the plaintiffs delivered
to the defendant company two boxes of carpenters' tools at Lee Hall,
Va., for shipment to Norfolk, Va. By the defendant company's negli
gence in failing to deliver the tools, the plaintiffs suffered a loss of com

pensation for labor which they would have received had the tools been

delivered, and incurred expenses while waiting a reasonable time for
the tools before obtaining others. There was a note on the bill of

lading that if the goods were hidden from view the recovery for loss
thereof should not exceed $50. This limitation applied only to the

value of the tools, and for them no recovery is embraced in the verdict,
inasmuch as before the completion of the trial the tools were found and
delivered to the plaintiffs. Although it appears to have been unneces

sary to the decision, the court held that the note on the bill of lading
was not valid, for a common carrier cannot stipulate against its own

negligence.
Wells Fargo & Company v. Sprague, 199 S. W. 657 (Texas, 1917),

is a case where the appellant agreed to ship vegetables from Cameron
County, Texas, to Chicago, Illinois. It negligently failed to keep the

1 Adams Express Company v. Croninger, 226 U. S. 491.
'Idem:
� McKeon v. N. Y., N. H. & H. R. Co., 177 N. Y. App. Div. 462 (1917).
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cars properly cooled and the vegetables were spoiled due to this negli
gence. The court held that the carrier was liable, and that it could not

contract against its negligence, even though the shipment were inter
state.

In Adams Express Company v. Croninger, 226 U. S. 491, the Su

preme Court of the United States reached the conclusion that by the

provisions of section 20 of An Act of Congress of June 29, 1906,
amending the act regulating interstate commerce of 1887, Congress had

manifested a purpose to take possession of the subject of the liability
of a carrier by railroad for interstate shipments, and that the regula
tions therein had superseded all State regulations upon the same sub

ject.
In an action for damages alleged to have been caused by negligence

in the transmission of a telegram from Forth Worth, Texas, to Medi
cine Lodge, Kansas, where the terms of the contract provided that the

telegraph company should not be liable for mistakes or delay in trans

mission or delivery, or for the non-delivery whether caused by the negli
gence of its servants or otherwise, beyond the sum of $50.00, it was
held that such conditions or stipulations, as they undertake to exempt
the company from liability for negligence on the part of its servants

and employes, are void; and the plaintiff was allowed to recover his
uncontroverted actual damages in the sum of $662.60. In this case, the
court construed an Act passed by Congress in 1910 impressing upon
telegraph companies doing an interstate business the character of com
mon carrier. No reference whatever was made in the Act of 1910 to

the subject of a contract for the transmission of a message or of lia

bility for the breach of such a contract. The court held that it could

hardly be said to be clear that Congress, by that Act, intended to sub

ject telegraph companies to the operation of wholly inapplicable regu
lations originally designed for the government of an altogether dif
ferent character of carrier (a carrier of property) ; and that, as to a

subject with reference to which Congress had not legislated, the States
have the power of enforcing their own rules over a subject of inter
state commerce, when not in conflict with some congressional authority*
But although a common carrier cannot exempt himself from liability

for his own negligence or that of his servants, it is an established rule
of the common law that a common carrier may by a fair, open, just
and reasonable agreement limit the amount recoverable by a shipper in
case of loss or damage to an agreed value made for the purpose of

�Western Union Telegraph Co. v. Piper, 191 S. W. 817 (Texas, 1917).
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obtaining the lower of two or more rates of charges proportioned to the

amount of the risk.5 In Hart v. Pennsylvania Railroad Company, 112
U. S. 331, the Supreme Court of the United States said : "The limitation

as to value has no tendency to exempt from liability for negligence. It

does not induce want of care. It exacts from the carrier the measure of

care due to the value agreed on. The carrier is bound to respond in that

value for negligence. The compensation is based on that value. The

shipper is estopped from saying that the value is greater." In Adams

Express Company v. Croninger, the bill of lading under which the

package was shipped contained the following provision: "In consid
eration of the rate charged for carrying said property, which is regu
lated by the value theieof and is based upon a valuation of not ex

ceeding $50, unless a greater value is declared, the shipper agrees that
the value of said property is not more than fifty dollars, unless a

greater value is stated herein, and that the company shall not be liable
in any event for more than the value so stated, nor for more than $50
if no value is stated herein." The plaintiff in this case delivered to the

Express Company in Cincinnati, Ohio, a small package containing a

diamond ring consigned to one Clendenning at Augusta, Ga. He did
not declare any value and paid for the shipment at the rate based upon
a valuation of not exceeding $50. The package was never delivered,
and suit was brought to recover the full market value of the ring, $125.
Had the plaintiff, at the time of delivering the diamond ring to the

Express Company, declared its value to be $125, he would have had
to pay a higher rate than he did pay, not having declared any value.
The court held that the stipulation in the bill of lading was valid, and
binding on the plaintiff. J. D. B.

Circumstantial Evidence�Criminal Law.
When sufficient to warrant conviction.

The existence of a fact may be established by circumstantial evidence
in civil and in criminal cases, and sometimes is the most convincing
that can be obtained j1 it may be a thoroughly satisfactory basis for
conviction of the highest crimes,2 and a conviction may be had upon evi
dence entirely circumstantial.3 However, to warrant a conviction upon
circumstantial evidence, each fact necessary to the conclusion sought to
be established, must be proved by competent evidence, beyond a reason

able doubt;4 the circumstances must themselves be proved and must

s Adams Express Company v. Croninger, supra.
1 Sanders v. State, 94 Ind. 147 ; People v. Harris, 136 N. Y. 423.
' Commonwealth v. Richmond, 207 Mass. 240.
* Shepherd v. State, 64 Ind. 43.
* Walbridge v. State, 13 Nebr. 236; S. C. N. W. Rep. 209.
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exclude to a moral certainty, every reasonable hypothesis, except that
of guilt.5
It is a well established principle of law in this country, where it be

comes necessary to prove a criminal charge by circumstantial evidence
alone that, the proof must be not only consistent with the prisoner's
guilt, but inconsistent with any other reasonable conclusion.6 This kind

of evidence will not warrant a conviction when it does not exclude

every reasonable hypothesis, except that of defendant's guilt;7 it is

also essential that all the circumstances distinctly point to the guilt of
accused, and are inexplicable on any other reasonable basis.8 It is not

essential that circumstantial evidence prove facts to an absolute cer

tainty, but it is sufficient if it produces moral certainty, to the exclusion
of every reasonable doubt.9 The same degree of certainty is required
as where the evidence is direct, namely, the evidence must satisfy be

yond a reasonable doubt.10
In the recent Indiana case of Robinson v. State, 124 N. E., 489,

(1919) the appellant was tried and convicted in the Delaware circuit
court of an offense defined by a state statute, known as the "blind

tiger" law. The indictment under which he was tried charged that he
did unlawfully keep, run, and operate a place where intoxicating liquors
were sold. On appeal several errors were assigned as cause for rever

sal, the paramount one being that the court erred in overruling ap
pellant's motion for a new trial. There was no direct evidence pro
duced by the state to show that the appellant, Robinson, ran or operated
the place where the intoxicating liquors were sold ; circumstantial evi
dence alone was relied on for conviction. The evidence tended to show
that the appellant frequently admitted persons to the rooms in question,
but that others also gave admittance to persons. Gambling and drink

ing were indulged in to a great extent, and the appellant, on several
occasions brought in drinks and collected the money ; but other persons
engaged in the games also brought in drinks and collected the money.
The defendant often took part in the poker games, banked the game

1 People v. Glickman, 149 N. Y. S. 297 ; 164 App. Div. 28.
People v. Cunningham, 6 Parker, Cr. R. 398.

�U. S. v. Douglass, Fed. Case No. 14989 (2 Blatchf. 207).
State v. Goldsborough, 1 Houst, Cr. Cas. 302.
State v. Vinson, 37 La. Ann. 792.
Stephens v. People, 4 Parker.

' State v. Hunter, 32 Pac. 37 (Kan.) ; People v. Foley, 64 Mich. 148.
�U. S. v. McKenzie (D. C), 35 Fed. 826.
�Otmer v. People, 76 111. 149.
w State v. Ryan, 12 Mont. 297.
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and sold chips; but it was also shown that other players banked the

game. The evidence also shows that there was a bar in one of the

rooms, and that liquor was sold and drunk in the other rooms. It was

shown without a dispute that the rooms were rented from the owner

by another man named Wicks. There was no evidence produced by
the state to show that the defendant owned any of the liquor sold, or
any of the gambling apparatus in other rooms, or that he had any in
terest in the proceeds derived from the operation of the gambling house.
All the facts shown by the evidence in relation to the acts, words and

conduct of the accused in this case, as well as the circumstances shown

by the evidence could be reconciled with his innocence, on the supposi
tion that he was a frequenter of the place, admitted customers, played
poker, as it is shown other frequentors had done, and that acts done by
him were done as an accommodation to the proprietor, and not in the

capacity of one engaged in or running or operating the place.
The instruction requested of the lower court by the appellant that,

"Before you can convict this defendant on circumstantial evidence
alone, the circumstances must be so strong and convincing as to be
inconsistent with any reasonable hypothesis of the defendant's inno
cence," states the law correctly in Indiana,11 as well as in a majority of
the states. It was held by the Supreme Court of Indiana that the
lower court erred in refusing to give the instruction so tendered, since
it gave no other instruction embodying the proposition of law stated
therein; also that the court cannot say that the refusal to give such
instruction was harmless, since the appellant was not so clearly and
certainly guilty as to justify such a holding. F. R. W.

11. Wantland v. State (1896), 145 Ind. 38; 43 N. E. 931.
Dunn v. State (1906), 166 Ind. 694; 78 N. E. 198.
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Forfeiture of Vehicle Used for Removal of Property
to Defeat Tax.

With the continual expansion of internal revenue legislation and

regulation, there arises with increasing frequency the necessity for

definite interpretation of Federal statutes prohibiting or punishing vio

lation of the national revenue laws. Under a Federal statute1 which
reads : "Whenever any goods or commodities for or in respect whereof

any tax is or shall be imposed or any material, untensils, or vessels,
proper or intended to be made use of for or in the making of such

goods or commodities are removed, or are deposited or concealed in

any place with intent to defraud the United States of such tax, or any
part thereof, all such goods and commodities, and all such materials,
utensils and vessels respectively, shall be forfeited, and in any such
case all the casks, vessels, cases or other packages whatsoever

respectively and every vessel, boat, cart, carriage or other conveyance
whatsoever, and all horses, or other animals, and all things used in the
removal or for the deposit or concealment thereof, respectively, shall
be forfeited," the question has arisen "is the right to a forfeiture de

pendent upon the property being owned by the person guilty of a speci
fied unlawful use of it, or upon the fact that the owner shared in the

guilt of the unlawful user of it?" Numerous cases appear in the reports
supporting the proposition that property is subject to forfeiture, though
the owner did not share in the guilt of the user of it, to whom the owner

had intrusted possession and control.2

Every court before which the question has been argued has distin

guished between a criminal action against the owner of the property,
and the action for the forfeiture, which in reality is a proceeding
against the property itself. "The thing in such a case (seizures and
forfeitures created by statutes in rem) is primarily considered as the

offender, or rather that the offense is attached primarily to the thing3
as Judge Story stated in the case of U. S. v. Brig Malek Adhel, "the
doctrine that property of the owner may be forfeited on account of the

fraud, neglect or misconduct of those intrusted with its possession, care
and custody even when the owner is otherwise without fault, is familiar
ly applied to cases of misconduct under the revenue laws."

'Sec. 3450 Rev. Stats. U. S. (Comp. St. U. S. 1916, Sec. 6352).
'The Frolic (D. C), 148 Fed. 921 ; U. S. v. One Black Horse (D. C), 129 Fed.

Page 167, U. S. v. 220 Patented Medicines (D. C), 99 Fed. 559.
' The Palmyra, 12 Wheaton 1.
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When this line of distinction has been drawn the courts have but

little difficulty in following the doctrine now firmly established, that a

vehicle or animal committed by the owner to the possession of a third

person, who uses it in the removal of goods or commodities to defraud
the United States of a tax imposed thereon, under Revised Statutes
Sec. 3450 (Comp St. Sect. 6352) is subject to forfeiture although the
owner had no knowledge of such illegal use.
A recent application of this doctrine was made by the Circuit Court

of Appeals, for the Fifth Circuit in the cases (decided at the same time)
of Logan v. United States, and Wisdom & Strickland v. Same.4 These
cases were heard on appeal from the District Court of the United
States for the Northern District of Georgia, which condemned and for
feited to the United States, in the former, an automobile, and in the

latter, a mule, as having been used in the removal of goods or commo
dities (viz, whiskey) for or in respect whereof a tax was imposed, with
intent to defraud the United States of such tax. The automobile was

sold to the user by the plaintiff in error, in the first case ; they retaining
title to secure the balance of unpaid purchase money. The claimant
in the second case sold the forfeited mule to the user, in whose posses
sion it was seized, taking a mortgage back to secure the balance of un

paid purchase money. Neither claimant had knowledge of the illegal
use to which their property was put.
In an earlier case5 the personal property of a third person, in the

custody of the offender, was forfeited though the owner was ignorant
of the fact that a distillery was being operated on the premises where
the property was seized, and in connection with which it had been used,
without the owner's knowledge or consent.
The Court demonstrates that the construction given Section 3450 in

the Mincey case6 is consistent with Sections 3460 and 3461 of the Re
vised Statutes, by showing the right of the claimant to "be heard in
denial of the guilt of the property sought to be forfeited as well as his

possible right to show that the guilty user of it acquired possession of it
without claimant's knowledge or consent,"7 and also states that the

provisions of Section 5292 R. S. provide a remedy by which any person
whose property is forfeited may have the forfeiture remitted, if the

* Logan v. U. S. ; Wisdom & Strickland v. Same, 260 Fed. 746.
�U. S. v. Stowell, 133 U. S. 1.
� U. S. v. Mincey, 254 Fed. 287.
* Logan v. U. S. ; Wisdom & Strickland v. Same, 260 Fed. 746.
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Secretary of the Treasury is of the opinion that it was incurred without
wilful negligence or any intention of fraud in the person incurring it.
Attention is called to the fact that "the endeavor is not to prevent
forfeiture but to obtain relief from it." "The fact that Sect. 5292

authorizes the application to the Secretary, while, the government suit
to condemn is pending, is persuasive that Congress recognized that a

showing of absence of wilful negligence or fraud would not prevent
the judicial declaration of the forfeiture but was only to be addressed
with effect to the Secretary."8
The Supreme Court has construed a similar statute in following

words :

"That all personal property which is knowingly and voluntarily per
mitted by its owner to remain on any part of the premises, and which is

actually used, either in the unlawful business, or in any other business

openly carried on upon the premises shall be forfeited, even if the
owner has no participation in or knowledge of the unlawful acts or

intentions of the person carrying on business there, and that persons
who intrust their personal property to the custody or control of another
at his place of business shall take the risk of its being subject to for
feiture if he conducts, or consents to the conducting of, any business
there in violation of the revenue laws, without regard to the question
whether the owner of any particular article of such property is proved
to have participated in or connived at any violation of those laws."9
In each of the cases now under consideration the property was vol

untarily intrusted by the owner to the offenders. In the first case, it
was sold, with a retention of title to secure unpaid purchase money. In
the second case, it was sold and a chattel mortgage taken, to secure

unpaid purchase money. As the Circuit Court stated: "In each case

the possession of the purchaser, as against the seller, carried the right
to make such use of it as the purchaser saw fit. In each case

the seller selected the person on whom he bestowed possession, and who
abused it by using it to violate the revenue law. The test of a volun

tary bestowal of possession by the owner upon the wrongdoer applies
equally well. In both cases the possession of the offenders was with
out limitation as to use, and "the owners took the risk of loss of lien
by forfeiture of the property by the purchaser's wrongful act."
Finally, in the closing sentences of its opinion in the two cases from

the Georgia District, the Circuit Court goes to the root of the entire
matter by stating: "Guilt is attributed to the property because the

' Logan v. U. S. ; Wisdom & Strickland v. Same, 260 Fed. 746.
�U. S. v. Stowell, 133 U. S. 1.
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public necessities attending the enforcement of revenue laws required
the instruments used to evade collection to pay the penalty regardless
of ownership."
It must be noted, that in the two cases last mentioned as well as in

the Mincey and Stowell cases the Courts disavow any intention of

rendering a decision as to property stolen or otherwise brought upon
the premises without the consent of the owner. M. B. C.

Effect of Ecclesiastical Decisions on Civil Courts.

In an action by members of a congregation to enjoin a priest from
exercising any of the functions of the office of parish priest, after his
suspension by the Bishop from said office because of disobedience, and
the action of the Bishop sustained by the various appellate courts pro
vided by the Roman Catholic Church to consider such appeals, it was
held: That where a church or other voluntary organization has ap

propriate tribunals to decide what are the scope and effect of its laws,
their decisions duly made are binding on its members unless in violation
of the law of the land. It was contended that the law of the land
would be violated because property rights in the emoluments of the
office were in question, but it was pointed out by the court that it is a

question solely of authority, and as the court below found upon com

petent evidence, that under the laws of the Church the Bishop had a

right to summarily remove Iwanowski for refusing to call a meeting of
the congregation, we would be compelled to sustain the decree even if
its effect were to take from him the emoluments he would otherwise
have received, for his only property right therein is dependent on a

legal right to the office, and terminates when that legal right ceases.1
The Supreme Court of the United States has held that in cases where

the religious congregation is but a subordinate member of some general
church organization in which there are superior ecclesiastical tribunals,
the rule of action which should govern the civil courts, founded in a

broad and sound view of the relation of church and state under our
system of laws, and supported by a preponderating weight of judicial
authority, is that whenever the questions of discipline are of faith or

ecclesiastical rule, custom or law, have been decided by the highest of
these church judicatories to which the matter has been carried, the
legal tribunals must accept such decisions as final and as binding on

them in their application to the case before them.2 It is of the essence

of these religious unions and of their right to establish tribunals for

'Furmanski v. Iwanowski, 108 Atl. 27 (1919), (Pa.).
�Watson v. Jones, 13 Wall. 679 (1871).
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the decision of questions arising among themselves, that those de
cisions should be binding in all cases of ecclesiastical cognizance, sub
ject only to such appeal as the organism itself provides for.
In a South Carolina case the Court of Appeals said: "He, the min

ister, stands convicted of the offenses alleged against him by the sen

tence of the spiritual body of which he was a voluntary member, and
whose proceedings he had bound himself to abide. It belongs not to

the civil power to enter into or review the proceedings of a spiritual
court.3 When a civil right depends upon an ecclesiastical matter, it is a

civil court and not ecclesiastical which is to decide. But the civil tri
bunal tries the civil right and no more, taking the ecclesiastical de

cisions, out of which the civil right arises, as it finds them."

The underlying opinion is that in the administration of ecclesiastical

discipline, and where no other right of property is involved than loss
of a clerical office or salary incident to such discipline, a spiritual court
is the exclusive judge of its own jurisdiction, and that its decision on

that question is binding on the secular courts.4 There is no vested

property right in a clergyman to exercise the functions of his minister
ial office to the end that he may earn and receive a salary for his ser

vices. The right to receive the salary is dependent upon the continued

performance of his duties as minister; and if he becomes disqualified
by suspension or disposition from office for any ecclesiastical offense,
the right to receive a salary will cease as the consequence of the judg
ment against him. The sentence of the ecclesiastical court in a proper
case deprives him of his clerical position, and with it all right to future

salary and emoluments.5 The civil courts wisely decline to interfere
in ecclesiastical controversies except where rights of property are con

cerned. In the latest case before this court upon this subject it was
said : "The profession of a priest or minister of any denomination is
held subject to its laws ; the priest acquires his position by compact,
and is not exempt from the proper discipline and authority of his
church ; he has no property in his profession that shields him from the

consequences of his broken vows and compact."6 G. E. H. Jr.
* Harmon v. Dreher, 2 Speer's Eq. 87 (S. C.)
* Chase v. Cheny, 58 111. 509.
�Satterlee v. Williams, 20 App. D. C. 393 (1902).
'Tuigg v. Sheehan, 101 Pa. 363.
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Intoxicating Liquors� Reed Amendment � Transportation
Through State.

After conviction and sentence of person accused of violation of Act
of Congress of March 3, 1917 (39 Stat. 1069 G 162 [Comp. St. 1918,
Sees. 8739a, 10387a�10387c]) known as the Reed Amendment, in

transporting liquor into the State of South Carolina, on evidence show

ing that accused was a Pullman porter on a train running through the
State of South Carolina to Florida, and that the liquor found in his

possession was being carried to Florida, although necessarily through
South Carolina ; and no issue having been raised by accused as to the
destination of the liquor, and the attention of the jury not directed to

that question ; upon later decision by the Supreme Court of the United
States in Gudyer v. United States, 249 U. S. 373, 39 Sup. Ct. 323, that
the Reed Amendment does not prohibit the transportation of liquor
through a "dry"' State into another State : held, that due to the miscon

ception under which accused was tried, and the lack of anj substantial

proof that the liquor he had with him was intended for South Carolina.
it would be manifestly unjust to allow his conviction to stand, and

judgment was therefore reversed and cause remanded with instruc
tions to grant a new trial. (Circuit Court of Appeals, Fourth Dis

trict, July 23, 1919). T. A. G.

Process�Exemption From Service�Person Engaged in Public
Service.

Where the president of a national bank in Salt Lake City, Utah,
which was a stockholder in a Federal Reserve Bank, attended a con

ference of representatives of banks comprising the membership of the
Federal Reserve Bank in San Francisco, California, at the urgent re
quest of the Governor of the Federal Reserve Bank, for the purpose
of devising ways and means for facilitating and accelerating the dis
position of certificates of indebtedness issued by the Secretary of the
Treasury, under the authority of Congress, for the purpose of raising
funds for carrying on the war against the Central Powers of Europe ,

the conference having become necessary because of a large deficiency
in the quota of subscriptions for such certificates assigned for sale to

that particular district: held, that he was engaged in a public service
and privileged from service of process in the State of California, not
only during the conference, but during the next few days, while he was

prevented by illness from returning home.
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Filer v. McCornick, 260 Fed. Rep., 309 ; District Court, N. D. Cali

fornia, Second Division (July 28, 1919).
This was a motion to quash service of process, and in sustaining the

motion the court made an exhaustive review of the history of the rule

exempting persons summoned to court from another jurisdiction from

arrest or personal service while in attendance at the proceedings to

which the person was so summoned, commenting on the tendency of the
courts in this country to give a broader and more comprehensive ap

plication of the doctrine than that obtaining in the English courts,

stating that this broader application was perhaps the result of the

strong inclination of the American courts to jealously protect and re

gard the rights of the people, and in obedience to what was regarded
as a well-defined public policy ; citing the cases of Anderson v. Round-

tree, 1 Pin (Wis.) 115; Juneau Bank v. McSpedan, 5 Biss. 64, Fed.
Cas. No. 7582; Bolton v. Martin, 1 Dall. (Pa.) 296 ; 1 L. Ed. 144; Land
v. Rambo, 174 Pa. 566, 34 Atl, 207; and several others. The court

also quoted from Foster Fed. Prac. (5th Ed.) Sec. 167 where it is

stated, "a similar exemption would probably be applied to any person
while temporarily within the district in the discharge of a public duty."
In conclusion, the court said that while the present case may be

somewhat novel in its circumstances, and not precisely on all fours with

any instance heretofore presenting itself for adjudication, "I am, never
theless, constrained to the view that it falls quite clearly within the
reason and analogy of the rule." W. R. G.

Workmen's Compensation Act�Extra-hazardous Occupation.

The Washington State "Workmen's Compensation Act" applies to
certain extra-hazardous occupations, including "workshops" (defined
by the act as places where machinery is used) and "factories" (defined
as undertakings in which the business of working at commodities is
carried on with power-driven machinery).
Plaintiff was employed in the general office of a gas light company,

her duties being principally clerical, but also at times to operate a

power-driven machine for making plates for printing bills. The ma

chine was such that with all its attachments in place injury to the
operator was practically impossible, but the person in charge of the
office, in order to speed up the work, and unknown to the operator, had
removed a certain guard, and the operator's hand was crushed. Held,
that the occupation was extra-hazardous (notwithstanding the harm-
lessness of the machine when completely set up, and the more or less
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infrequency of its use), and that the general office was a "workshop or

factory," within the meaning of the act. It was further held, that

recovery, if any, must be had from the accident fund provided for by
the act, and that the failure of the employer to contribute to such a

fund did not revive the previous common law right of action for dam

ages. (Gowey v. Seattle Lighting Co., Supreme Court of Washington,
October 15, 1919). (184 Pacific 339). J. T. F. Jr.

Olographic Testaments�Date Must be Certain.

"9/18/18.
Beird died, leaving as his last will and testament, the following :

"Should anything happen to me I want Mrs. C. A. Mains to have

all my goods and money. C. C. Beird."
The legatee presented the above for probate in the court below

Contemporaneously with the presentation of the will, Mrs. Mains
asked to be appointed dative testamentary executrix. The attorney
for the absent heirs attacked the will for several reasons. Subsequent
ly the public administrator for the parish of Orleans, who opposed the

application of Mrs. Mains, was appointed dative testamentary executor

without prejudice to attack the will. The court below declared the
will ineffectual because of the absence of a lawful date. The legatee
appealed. The lower court marshalled both the French authorities and
the authorities of the court to support their holding. In addition Arti
cle 1588 of the Revised Civil Code provides "The olographic testament

fs that which is written by the testator himself. In order to be valid, it
must be entirely written, dated and signed by the hand of the testator.

It is subject to no other form, and may be made anywhere, even out of
the state." Appellant concedes that under this Article of the Code

though a will to be valid must be dated, still by well recognized custom

and usage the figures in the will, namely "9-18-18" are generally un

derstood to mean, in their respective order, first the month, then the

day, and third the year of the century in which the document is written
and that the courts may take judicial notice thereof.
Held: That the court below decided correctly when it said that the

sufficiency of the date must be determined from the face of the will.
Heffner v. Heffner 48 La. Ann. 1088 ; 20 So. 281. There is almost as
much variance in the order in which the month and day is written as

there is in the use of words and figures. Some write the month first
and some the day so here it is impossible to tell conclusively what date
is meant. The court said that if it were to take cognizance of the
customs of using figures or abbreviations in writing dates, it would be
equally bound to take cognizance of the well recognized variance in the
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methods of using that custom. There is no word or symbol to denote

that part of the year which would tell the century in which the docu
ment was written, and hence the court would be called upon to supply
from sources outside the will something which doesn't appear on its
face. The rule has uniformly been applied in interpretating wills that

they "must be entirely written, dated and signed in the hand of the
testator." The date, therefore, must be certain and beyond speculation.
Tested by this rule, the document assailed here fails to meet the re

quirements of the law. Hence the verdict appealed from must be
affirmed. T. A. G.

Bail�Surety Not Liable on Insanity of Principal and Confine
ment in Another State�Demurrer to Answer Admits
Allegations Therein.

Plaintiffs in error were sureties on a criminal recognizance. On
return day the principal failed to appear, and scire facias was issued,

requiring sureties to show cause why judgment for penalty named
should not be rendered against them. In their answer, they alleged
that the accused was insane and in custody on a criminal charge in
another state, a proceeding then pending to determine the question of

sanity. To this answer a general demurrer was entered for the people.
Held, that the failure of the accused to appear was through no fault

either of the accused or of the sureties, the general demurrer admitting
both the insanity and the custody, that the production of an insane

principal would have served no good purpose, since the trial could not

proceed, and that the sureties were not liable.
The court points out (and cites authorities) that insanity, death, and

sickness, which is not the result of fault or misconduct on the part of
the principal in a recognizance, will excuse his nonappearance on the
return day. It is stated that such cases come within the rule which
relieves from the obligation of a contract rendered impossible of perfor
mance by an act of God. (Smith et al, v. People, Supreme Court of
Colorado, October 6, 1919, 184 Pacific 372). J. T. F. Jr.

Injunction�Theatres and Shows�Power to Revoke License
for Privilege to Give Operatic Performance in Courts.

On motion to continue an injunction pendente lite to restrain the

Mayor of New York City and Police officials from prohibiting, until
the treaty of peace with Germany is ratified, the performance of opera
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in the German language in the city ; the performances actually given by
complainant company having provoked riotous conduct by bystanders,
requiring the efforts of a large body of police to control: held, that
under the circumstances, such prohibition was a proper exercise of the

powers and duties of those charged with the maintenance of order;
that it was not an attempted revocation of license, which power of

revocation is vested in the courts of record of New York City, but a

mere restriction of the exercise of such license in the giving of a par
ticular kind of opera.
In denying this motion and vacating the restraining order, the court,

said that, while the production of German opera is an act innocent in

itself, it does not always follow that acts innocent under ordinary cir

cumstances may be always done, regardless of time place and condi

tions, and that in view of the desirability that the passions of the war

subside as rapidly as possible, and the tendency of such ill-advised and

premature attempts to retard the cooling of those passions, the prohi
bition was a wise and reasonable one. Star Opera Co., Inc., v.
Hylan et al., 178 New York Supplement, 179, (New York, October 27,
1919). W. R. G.

Railroads�Discontinuance of Operation Without Consent of
State�Jurisdiction or Circuit Court to Order Such Dis
continuance.

Where a railroad gave a trust deed of its properties to a trustee, for
the purpose of securing a debt ; and, upon failure to meet payments,
trustee sued to foreclose in the Circuit Court ; which court decreed that
the property be sold at public auction, providing for two separate offer

ings, the conditions of the first offering being that if a certain amount

was bid the property was to be sold for the purpose of being held, used
and operated as a common carrier, and the conditions of the second

offering that if the stipulated amount named in the first offering could
not be obtained, then the property was to be sold to the highest bidder
for the purpose and with the privilege on the part of the purchaser of
dismantling the railroad ; and the State was not made a party to the

proceedings, but denied the right to intervene and be made a party
until after the date when the property was actually sold under the terms

of the second offering ; upon a suggestion and petition for a writ of

prohibition by the State : held, that the Circuit Court has no jurisdiction
in a suit to foreclose a trust deed upon the properties of a common
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carrier to order the railroad dismantled, its properties sold and removed,
and its operation as such common carrier discontinued with the assent

of the State.1
In its decision of this case, the Court said:

"The operation of a common carrier railroad is a business so

affected with a public interest that when once undertaken and

begun it cannot be discontinued, and the road so operated dis
mantled and abandoned by a proceeding in which the State and
the public are not represented."

A number of cases were cited by the Court in support of this decision,
among which was that of State v. Dodge City, M. & T. Ry Co., 53

Kans. 377 ; 36 Pac. 747 ; 42 Am. St. Rep. 295 ; in which it was said :

"It matters not whether the enterprise as an investment be

profitable or unprofitable; the property may not be destroyed
without the sanction of the authority which brought it into ex

istence. Without legislative sanction, railroads could not be con

structed. When once constructed, they may only be destroyed
with the sanction of the State."

In a concurring opinion, Whitfield, J., said that, while a mortgage
lien may be enforced upon the property of a railroad corporation by a

sale under a decree of a court of equity ; such court has no authority,
except as may be prescribed by statute, to order the withdrawal or
removal of such property from the public service to which it was de
voted ; and that there is no statute in the State of Florida giving such

authority to courts or other tribunals. W. R. G.

1 State ex rel Railroad Commissioners et al. v. Bullock, Circuit Judge, et al.,
82 So. Rep. 866. (Supreme Court of Florida, August, 1919. Rehearing denied
October 30, 1919).
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NEW BOOKS RECEIVED.

The following recent publications have been received:

The Annotated Blue Sky Laws of the United States. By John
M. Elliott, of the Columbus (Ohio) Bar.

The Third Edition of Loveland's Annotated Forms of Federal
Practice and Procedure. By George IV. Rightmire, of the
Columbus (Ohio) Bar.

Second Edition of Tiffany on Real Property. By Herbert T.

Tiffany, Author of Tiffany Landlord and Tenant.
Holmes on Federal Income and Profits Taxes, Third Edition.

By George E. Holmes.
Mayne on Damages, Ninth Edition. Phillipson, Sweet & Maxwell,

London.



 


