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NATIONAL TAXES, THEIR

COLLECTION, AND

RIGHTS AND REMEDIES OF THE TAXPAYER
The Government of the United States functions
normal

times,

nothing of the present,
to make it function even indifferently well.
to say

a

by money and in
lot of money is required

For the protection of the people in their homes, their property and
the

pursuit of such happiness, as this one-thing-after-another we
affords, the central Government expended prior to the world-

call life
war

about

To

a

meet

billion dollars per year.
that

expenditure

some

$292,000,000

were

derived from

duties ; $380,000,000 from internal revenue taxes ; $287,000,000,
from the postal receipts ; $2,500,000 from the sale of public lands and
$60,000,000 from such miscellaneous sources as seigniorage, payments
customs

by Pacific railways, tax on national-bank circulation, forest reserve
fund, tax on immigrants, fees, fines and penalties, etc.
The national outlay for ordinary expenses and interest on bonded
indebtedness was so greatly increased by reason of our participation
in the war as to require in 1919 a revenue of more than
$5,000,000,000,
to make up which sum, customs duties contributed about
$183,400,000 ;
internal taxes $3,840,230,000; sales of public lands $1,404,000; mis
cellaneous receipts $622,539,000 ; postal revenues about $364,847,000.
Until the adoption of the amendment to the Constitution,
permitting
the levying of a tax on incomes without
apportionment, the cost of all
governmental activities, with the exception of the postal service which
produced almost enough revenue to maintain itself, was paid mainly
out of moneys
on

imports

derived from

known

as

duties,

two

classes of indirect taxes

and those

imposed

on

�

those levied

the sale

or

produc

tion of domestic commodities known as excises. From the fact
that
until the ratification of the XVI Amendment indirect taxes

furnished

the wherewithal to meet the
obligation of the Government, it must
not be implied however that
Congress had no power to levy other
taxes.
Under the Constitution as it
originally stood, Congress had
full authority to tax
everybody and everything within the national
1

GEORGETOWN LAW JOURNAL.

2

jurisdiction except exports, state governments and agencies thereof,1
subject however to the limitation that indirect taxes had to be uniform,
and that capitation and other direct taxes were required to be appor
tioned among the several states according to population as shown by
the census.2

Internal Taxes, Rights

Excise and income taxes
eral internal

and

Remedies

collected

are

by

of the

Government.

the collectors of the

sev

districts into which the country is divided and
the amounts collected are determined in the first instance from the
revenue

lists of taxable property and returns of taxable income, which the
taxpayer at the time and in the manner prescribed by law, must sub
mit to the collector of the district either of his residence

principal place
make such

a

of business.

list

or

return,

If the
or

list, the collector may make it

taxpayer neglects

makes
out

a

false

or

fraudulent
as

The Commissioner of Internal Revenue

assesses

alties, and he is clothed with full authority

to make

proper

discharge

of that

duty

or

of his

refuses to
return or

for him from the best information

obtainable, and the collector's list and return is
ing as if made by the taxpayer himself.3

a

or

may

effective and bind

all taxes and pen
all inquiries which

require. He certifies to the col
penalties not paid by stamp4
within 10 days after their receipt

lectors his assessment list of taxes and

required by

as

law and the collectors

of that list must make demand of the proper persons for the payment
of the amounts therein assessed against them.5 If the tax is not paid

days after demand for the payment thereof, a 5 per cent
penalty and interest at the rate of 1 per cent per month is added
thereto,6 and the tax with interest, penalties and all costs accrued,
becomes a lien or charge on the property of the taxpayer as of the
date the assessment list was received by the collector?7
Taxes not
within
10
after
the
demand
for
the
thereof
paid
days
may
payment
be collected with interest, penalties and costs accrued by subjecting
within 10

1

Betterman v. Warwick, 108 Fed. 46.
License Tax Cases, 5 Wall. 462, 471 ; Hylton v. United States, 3 Dall. 171, 173.
�Revised Statutes, Sec. 3176.
'
Revised Statutes, Sec. 3182.
5
Revised Statutes, Sees. 3184, 3185.
"Revised Statutes, Sec. 3184.
'Revised Statutes, Sec. 3186; Sec. 250, Act Feb. 24, 1919.
s

3
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distraint and sale the personal property of the delinquent not exempt
levy, and if the amount realized from such sale is insufficient to

to

from

meet the

obligation, the real
deficiency.8

estate

of the taxpayer may be seized and

sold to meet the

The fact that the statute confers upon the Government the right to
collect the tax by distraint and sale, is not however exclusive, and the
law to pay the tax, whether the tax
an appropriate civil

personal obligation imposed by
be of

one

action

even

of

sort

authority

another, is enforceable by

or

though the taxing statute does
to proceed in that way.9

Internal

Taxes, Rights

and

not

contain

a

Remedies

of the

Taxpayer.

specific grant

As the goods of the taxpayer may be distrained for nonpayment
of income and excise taxes, and as equitable and summary remedies,
always ineffective where there was a plain, speedy and adequate rem

edy

law,10

at

apparently definitely stripped

were

of all

efficacy by

Section 3224 of the Revised Statutes,11 which provides that no suit
shall be maintained in any court to "restrain the assessment or collec

tion of any tax," it may be said that neither administrative nor judicial
relief is practicable or available against a wrong, erroneous, or illegal
tax

be

paid.12 True the legality of the assessment may
questioned by appeal or protest to the Commissioner, but as the
until the

assessment

feels bound

tax

is

is levied

by

Government, the remedy
as

little better than

appeal

remedy

at all.

July 13, 1866, the taxpayer after paying the tax might
to the Commissioner of Internal Revenue to remit or return

Prior

moneys

no

as he, like all administrative officers,
doubtful provisions of law in favor of the
of administrative appeal may be considered

him and

to construe

to

unlawfully

exacted

by

the collector, or, without appealing he
against the collector for the return

might prosecute his action at law
of the moneys illegally collected

or

unlawfully

assessed.

�Revised Statutes, Sees. 3187, 3188, 3196.
�United States v. Lyman, 1 Mason 481; U. S. v. Chamberlin, 219 U. S.
The Dollar Savings Bank v. U. S., 19 Wall. 227, 240; Meredith v. U. S., 13
493, 494; Blacklock v. U. S., 208 U. S. 75, 85, 86.
486,
M
Dows v. City of Chicago, 78 U. S. 108.
u
Sec. 10, Act of March 2, 1867 ; 14 Stat. 475.
"State Railroad Tax Cases, 92 U. S. 575; Snyder v. Marks, 109 U. S.
Miles v. Johnson, 59 Fed. 38; Delaware R. Co. v. Prettyman, 7 Fed. Cas.
U. S. v. Black, 24 Fed. Cas. 1151.

2S4;
Pet.

189;
408;

4
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Section 19 of the Act of

July 13, 1866, however, made an appeal
a decision thereof a prerequisite to the main
tenance of any suit for the recovery of taxes illegally or erroneously
assessed or collected, and barred the suit altogether unless it was
commenced within six months after the Commissioner's decision, or
within one year from the date of appeal in case the Commissioner
Commissioner and

to the

failed

to

render

By Section

a

decision within six months.13

44 of the Act of

June 6, 1872,

the

period

within which

the taxpayer might apply for relief was extended, and two years from
the date his action accrued, was fixed as the limit not only for present

ing

his claim of refund

mencement of any suit

the Commissioner, but also for the com
proceeding for the recovery of any tax or

to
or

penalty wrongfully assessed or collected.
The Revised Statutes, Section 3226, re-enacts that part of Section
19 of the Act of July 13, 1866, making an appeal to the Commissioner
of Internal Revenue and a decision thereof a condition precedent to
the commencement of suit for the return of taxes or penalties illegally
assessed or collected, and provides that if the decision be delayed for
more than six months then without awaiting a determination of the
appeal by the Commissioner, a suit may be commenced within the
time prescribed by Section 3227 (R. S.). Section 3227 (R. S.) requires
that suits or proceedings for the recovery of any tax or penalty shall
be commenced "within 2 years next after the cause of action accrued,"
and, strange to say, Section 3228 makes use of the very same language
in

the

time limit for presenting to the Commissioner
refund, the presentation of which be it remembered is
Section 3226 an indispensable prerequisite to the commence

prescribing

the claim for

made

by

and maintenance of any
of the tax.14
ment

And

the

so we come

cause

3228?

of action

Does it

to the

proceeding

in any court for the recovery

consideration of the question of when does
within the meaning of Sections 3227 and

accrue

accrue

in the moment when the

tax

is

unlawfully

lected, or does it accrue when for the first time the taxpayer
right to commence and maintain a suit for a return of the
collected without
until

a

warrant of

law?

If the action does not

suit may be commenced and

col

has the
moneys
accrue

maintained, then the phrase

"14 Stat. 152; Cheatham v. United States, 92 U. S. 85; Railroad Cases
United States, 101 U. S. 543. See Arnson v. Murphy, 115 U. S. 579.
"Cheatham v. United States, 92 U. S. 85.

v.
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"within two years next after the cause of action accrued," as used
in Section 3227, means two years after appeal to the Commissioner

and his decision thereof.

That meaning however while it entirely
accords with the demands of Sections 3226 and 3227, is unfortunately

utterly inapplicable to the provisions of Section 3228, inasmuch as that
section contemplates an action which accrues prior to the appeal of
the Commissioner and his decision thereof.

action

accrues

the instant the tax is

Chi the other hand, if the
then the phrase

illegally collected,

"within two years next after the cause of action accrued," has a sig
nification which is in harmony with the terms of Section 3228, but is

wholly inapplicable

to

the

phrase

same

in Section 3227, unless it be

assumed that the taxpayer has a right of action which he can neither
But if that assumption be accepted it would
commence nor maintain.
then result that the taxpayer having two years to appeal his claim
to the Commissioner and making his appeal on the last day of the
years would nevertheless be barred from all recovery inasmuch
he could commence no suit until the lapse of six months after his

two
as

appeal

was

taken.

give effect to both sections and to the statutory limitation therein
prescribed, the phrase "within two years next after the cause of action
To

accrued,"

used in Section 3227, must be construed to mean two years
right accrued to the taxpayer of commencing suit in the

as

after the

courts, that is
of the

to say, two years

taxpayer's appeal,

be held to

mean

and the

after decision
same

two years from the

to claim

the taxpayer
refund,
the payment of the tax.
a

phrase

by

the Commissioner

in Section 3228 must

time that the

right

accrued to

that is to say, within two years after

running of the statutory limitation against suits or
suspended until a decision of the Commissioner
proceedings
been actually had, or whether the statutory
Revenue
has
of Internal
Whether the

in court is

period begins to run at the expiration of the six months following
the taking of the appeal, is a question which immediately suggests
itself on reading Sections 3226 and 3227.
Apparently the proviso to Section 3226 had no purpose other than
to give the party aggrieved the option of biding his time until the
Commissioner reached a decision or of commencing suit in the courts
upon the expiration of the six months' stay of proceedings and con
sequently it can hardly be said that the taxpayer was reposing on his
rights if he chose to await the decision of one tribunal before seeking
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relief in another.

it

was

In Christie-Street Commission

held that the

v.

United States,15

of action accrued within the

cause

meaning of

the taxpayer had the right to sue and not when
fit to proceed.16 The contrary however was held in Merck

Section 3226
he

saw

v.

Treat,

17

in Arnson

as soon as

and the doctrine of that
v.

case

appears to be

fully supported

Murphy.18
the

Supreme Court construing a provision pro
appeal to the Secretary of
and his decision thereof, unless such decision was delayed
for more than 90 days, distinctly held that the importer was not required
to accept a 90 day delay of decision as an adverse decision and that
he was not obliged to seek relief in the courts while the matter of
his complaint was still sub judice in another tribunal.
The appeal to the Commissioner is not a protest against the payment
of the tax, and if the tax though it be illegally exacted is paid without
protest, such payment is voluntary, and the amount paid cannot be
recovered. Even a protest will avail nothing if payment is made with
full knowledge of all the circumstances and without the exercise of
such coercion or compulsion by the official demanding payment as
In the latter

hibiting suits
the Treasury

case

for customs duties until after

excludes the taxpayer from any immediate relief other than that of

payment.1*
Customs

Duties, Rights

Customs duties

the

and

Remedies

of the

Government.

imposts laid by

law on goods imported into
by the collectors of customs
at the ports designated by statute as the
places of entry for vessels,
cargoes, and merchandise from foreign parts.
Duties assessed on the weight, measure or
quantity of goods, are
"specific duties," and those assessed on the value of merchandise, are
the United

States,

"ad valorem

duties attach

are

and collected

duties."
to

such

Unless otherwise

and become

a

lien

their arrival within the limits of
"

as

on
a

specially provided customs
imported goods immediately upon

port of entry for the purpose of

126 Fed. 991, 996.
"See Christie v. United States, 129 Fed. 506, and Christie v. United States
136 Fed. 326.
17
174 Fed. 388.
"
109 U. S. 238, 242.
"Newhall v. Jordan, 149 Fed. 586; Cheseborough v. United States, 192 U. S.
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unlading.20
merchandise
less

a

7

But if the lien fails, either because of the destruction of the
or for any other reason, the unpaid duties are neverthe

personal debt

of the

importer, for the recovery of which,

may be commenced and maintained

him

against
entered, that

by

a

suit

the United States.

21

must be
is to say, declared at the
house22 and the entry of importations exceeding $100 in value,
except the personal effects of passengers, must be accompanied by an
invoice containing a correct, complete description in detail, not only of

All

imported goods

customs

merchandise, but also of the packages, wrappings and coverings
shipped. The invoice of purchased goods must also
out the cost of the merchandise, the charges incurred therefor,

the

in which it is
set

and the time

when, the place where, and the person from whom the
purchase was made. If the goods are obtained otherwise than by
purchase, the invoice must state their actual market value or wholesale
price at the time of exportation to the United States, in the principal
markets of the country from whence exported.23
In case the importer requires the goods before the duties have been
definitely ascertained, he enters them for consumption or immediate
delivery, and obtains possession by giving a suitable bond and paying
the collector's estimate of what the duties will be when

finally

deter

mined.
The estimated duties

claim, but

are

rather

are

not

deposited

for the payment of the tax
their payment or deposit no

paid

to

in settlement of the Government's

substitute the merchandise

ultimately
cause

assessed and

of action

accrues

as

security

consequently on
to the importer-

Indeed whatever may be the estimated duties exacted, no ground for
protest or complaint is available to the importer until the full duties

actually

assessed have been

finally

settled

by

the collector.24

As the amount at which duties will be

officially liquidated depends
quantity, their value when subject to
an ad valorem duty, and the rate applied, it is apparent that no
liquida
tion of duties can be had until the goods have been classified, measured
or weighed and in addition finally appraised if taxed at an ad valorem
on

the nature of the

goods,

their

rate.
20

Meredith v. Ellicott, 13 Pet. 486, 493; U. S. v. Vowell, S Cranch 368, 371;
Arnold v. U. S., 9 Cranch 103, 119.
21
Meredith v. Ellicott, 13 Pet. 486, 493, 494.
22
Treasury Regulations, 1915, Arts. 215, 216.
23
Section III, Par. C, Tariff Act, 1913 ; Section III, Par. D, Tariff Act, 1913.
"
Section III, Par. N, Tariff Act, 1 H3 ; U. S. v. Mandel, 7 Ct. Cust. Appls., 476.
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Customs measurers, gaugers,
an actual inspection of the

or

examiners ascertain the

quantities

packages designated on the entry by
the collector and retained in customs custody for examination, discloses
On the basis of that exam
the nature and character of the importation.
ination and his experience the appraiser appraises the merchandise by
declaring its unit not its total market value or wholesale price25 at the

and

exportation to the United States. The collector after
or denning its tariff status fixes the rate of duty to be
liquidates the entry by determining the amount of duty

time of its

classifying

it

applied and
imposed.

liquidated by the collector are less than the estimated
duties paid
delivery of the merchandise, the excess estimated duties
must be refunded by the Treasurer on direction of the Secretary of
the Treasury.26 On the other hand, if the importer is satisfied with
the duties as liquidated and such duties exceed the estimated duties,
If the duties

as

on

he must meet the condition of his bond and make

the collector the
Rights

and

deficiency

Remedies

Government

of the

Against

Originally appraisements

good

on

demand of

in estimated duties.27

the

and the

Importer

as

Appraisement.
made

by two merchants, one chosen
importer,28 and were required only
by
by
when no invoice was submitted or fraud was suspected.
The Act of April 20, 1818, prescribed that appraisements ordered
by the collector in Boston, New York, Philadelphia, Baltimore, Charles
ton, Savannah, and New Orleans, then the principal ports of the
country, should be made by three appraisers qualified for the duty, two
to be appointed by the President, with the approval of the Senate, and
In ports other than those designated in the act
one by the importer.
the appraisements were required to be made by "three respectable res
ident merchants," two chosen by the collector, and one by the party
in interest.29 The making of appraisements on order of the collector
when no invoice was produced or when there was reason to believe
were

the collector and the other

the

*
Treasury Decision 23871 ; Treasury Decision 25767 ; Manhattan
16 Fed. Cas. 600, 601 ; U. S. v. Bush, 5 Ct. Cust. Appls., 127.
M
Sec. Ill, Par. Y, Tariff Act, 1913.
"
Sec. 29. Act of August 4, 1790, 1 Stat. 164; R. S. 3689.
"
Sees. 13, 16 and 22, Act of July 31, 1789.
*�
Sections 9 and 10, Act of April 20. 1818.

v.

Maxwell,

NATIONAL TAXES.

that the invoice

protection

was

fraudulent, apparently did

to the revenues.

Accordingly

9

not afford sufficient

Section i of the Act of

28, 1830, made the appraisement of all ad valorem goods

May
obligatory

and that is still the law.30

The Act of June 10, 1890, put an end to appraisements by merchant
appraisers and definitely vested exclusive original jurisdiction to
appraise merchandise for customs purpose in a customs official, known
as the local appraiser, whose action was subject to review, not by the
collector, but by a general appraiser, and a board of three general
appraisers, exercising appellate powers wholly independent of the
That act made a radical change in
custom house and its officials.31
but
it
made
no change in the rule that
procedure,
appraisement
the
merchandise
before appraising it32 and
see
must
appraisers
it left undisturbed the established precedent that speedy set
tlement of values and prompt dispatch of the customs business required
that the hearing of the importer as to value must be left to the dis
cretion of those upon whom the law imposed the duty of making
appraisements.
Beyond question the appraising officers generally exercised the arbi
trary powers of their office with care, moderation and fairness. Never
theless, nearly 100 years of decisions on limited or no hearings at all
was

bound to

produce

a

reaction and that reaction found its expres

M of the Tariff Act of 1913, which gives to the
Government and the importer a real judicial hearing, not only on appeal
to the general appraiser, but also on appeal to the board of three
sion in

paragraph

general appraisers. That concession assures to the importer the pro
tection which, under the old dispensation, an inspection of the goods
was intended to secure and consequently it is provided in effect by
the paragraph that the validity of re-appraisements shall not be
affected by absence of the samples, unless the samples being reasonably
accessible, their inspection is demanded by one of the parties in interest.
The appraisement of the importation has always been and still is
the exclusive duty of the local appraisers and having acquired jurisdic
tion to appraise by an examination of the merchandise their finding of
value even in the time of the merchant appraisers could not be
"

Section III, Pars. K and L, Tariff Act, 1913.
"Act of June 10, 1890, Sees. 10, 12, 13.
"Loeb v. U. S., 1 Ct. Cust. Appls., 385; Tilge v. U. S., 1 Ct. Cust. Appls, 462;
Converse v. Burgess, 18 How. 413, 416 ; Qelbermann v. Merritt, 123 U. S. 356.
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finding itself disclosed that they had proceeded
wrong principle.33 That rule established by a long line of judicial
decisions was confirmed by Section 28, subsection 13 of the Tariff
Act of 1909, and by Section III, Par. M of the Tariff Act of 1913.

impeached

unless the

on a

Therefore
must

the law

as

now

stands the Government and the

accept the value of the merchandise

as

importer
appraised by the local

appraiser, unless on appeal by one or the other, a different value is
adjudged by the general appraiser, or on further appeal by the board
of three general appraisers, sitting as a board of appraisement.34
Appeals to the general appraiser must be taken by the collector
within 60 days, and by the importer within 10 days after appraisement
by the local appraiser. Appeals to the board of three general
appraisers, must be prosecuted by the collector within 10 days and by
the importer within 5 days after the decision of the general appraiser.
Rights

and

Goods

Remedies

and the

of the

of

When

imported

examined and

Importer

Determination

Rate

Classification
and

of

Amount

Duty Thereon.

merchandise has been

appraised,

as to the

of the

it becomes the

gauged, weighed, measured,
duty and it is the exclusive

classify it! in terms of the tariff and to fix
the
duty assessed thereon. The deter
mination of the amount of duty liquidates the entry and then for the
first time does the importer acquire the right to question the legality
of the tax and to protest against the duties which he has been called
function of the collector to
rate

upon to

as

well

as

pay.35
illegal

However

the amount of

and excessive may be the duties exacted,

no

action

for their recovery unless they are paid under protest, that is to
say, upon notice to the collector that the importer objects to the official
action taken and that payment of duties is made under compulsion and
accrues

not

voluntarily.36

Until

the

year

1839, duties

so

paid might

be

"Wolf v. U. S. 1 Ct. Cust. Appls., 181, 187; Bartlett v. Kane, 16 How. 263, 272;
Hilton v. Merritt, 110 U. S. 97; Auffmordt v. Hedden, 137 U. S. 310; Passavant
v. U. SM 148 U. S., 214, 220; Muser v. Magone, 1SS U. S. 240, 246; U. S. v Passa
vant, 169 U. S. 16, 19.
M
Sec. Ill, Par. M, Tariff Act, 1913.
"Sec. 14, Act of June 10, 1890; Sec. 28, subsection 14, Act of August 5, 1909;
Sec. 3, Par. N, Act of October 3, 1913; U. S. v. Mandel Bros., 7 Ct. Cust.
Appls., 476, 477.
"Elliott v. Swartwout, 10 Pet. 137, 154.

11
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recovered from the collector

personally37 in an action for moneys
consequently protested duties were not covered
into the treasury, but were retained by the collector to meet any judg
ment against him which might be obtained.
Section 2 of the Act of March 3, 1839, however prohibited the reten
tion of unascertained duties and duties paid under protest, and required
Iheir deposit in the Treasury of the United States, subject to the right
of the Secretary of the Treasury to repay excess duties by warrant
on the treasurer in such cases as to the
Secretary might seem proper.
Inasmuch as that left the collector at the mercy of the Secretary of
the Treasury and deprived the collector of the protection to which
he was entitled, the United States Supreme Court held in Cary v.
Curtis,38 that duties illegally exacted could no longer be recovered
had and received and

from the collector in
received.

and
be

Congress
promptly passed

so

an

an

action of assumpsit for moneys had and
in session when that decision was rendered

act

declaring

that the Act of 1839 should not

take away or impair the right of any person to
action against the collector to recover duties paid or which

construed

maintain

an

was

as

to

might thereafter be paid under protest. The act however required
that the protest should be in writing, signed by the' claimant, and that
it should

distinctly and specifically state the grounds upon which the
importer based his objection to the duties demanded and paid.39
The Acts of March 3, 185? and June 30, 1864, went farther still
and not only required the protest provided for in the Act of 1845, but
provided in effect that before any right of action could accrue to the
importer, he must appeal within 30 days after the liquidation to the
Secretary of the Treasury, and that the right of recovery was barred
unless suit was brought under the earlier act within 30 days and under
the later act within 90
The Act of

lative

an

adverse decision

marked

June 10, 1890,

a

by the Secretary.40
distinct change in the legis

which looked rather to the protection of the customs
than to the protection of the importer, and ignoring the sound

legal principle

that taxes should

tions of the law

"

after

policy

revenues

an

days

suspended

appeal had been taken

the
to

not

be exacted

right

an

to

real

doubtful

interpreta

relief until after

administrative officer who

Elliott v. Swartwout, 10 Pet. 137, 15S, 156, 158.
"3 How. 236.
Act of February 26, 1845, 5 Stat. 727.
"Sec. 14, Act of June 30, 1864.

"

on

judicial

was

just
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much bound

as

as

was

the collector to

the benefit of the

give

the taxpayer, but to the Government.
virtue of that act the President appointed nine

doubt,

not to

By

whose tenure of office could be terminated

only

general appraisers,

for

inefficiency,

neg

duty or malfeasance.41 The Secretary of the Treasury was
required to designate three of the nine general appraisers as a board
of general appraisers for permanent duty at the port of New York
and a like board for temporary duty at any other port whenever the
prompt dispatch of customs business demanded.42
The boards of general appraisers exercised two distinct separate
jurisdictions, that of appraising and that of classification, and whether
exercising one jurisdiction or the other, were wholly independent of the
Treasury Department and of the custom house. Sitting for classification
purposes, the boards were from the beginning real judicial tribunals, and
as such, they tried and determined the issues raised by protests against
lect of

the action of the collector, in classifying merchandise and
rate and amount of duty which should be paid thereon.

fixing the
Sitting as
a board of appraisement, the boards were empowered to
appraise
imported goods submitted to them by appeals taken either by the col
lector or the importer from the appraisement made by a single general
appraiser on appeal to him from the appraisement of the local appraiser.
The finding of a board of appraisement determined definitely and
finally the rights of the parties concerned.43
The decision of a classification board might be appealed to the cir
cuit court which had jurisdiction on appeal to retry the issues of fact
and render a judgment on the law and the facts. That judgment con
cluded the matter unless the court allowed

Supreme Court,

or

such

an

appeal

was

further appeal to the
requested by the Attorney
a

General.44
The Act of March 3, 1891, conferred upon the circuit court of appeals
the right to review decisions of the circuit court in customs cases and
thereafter

by

"

"
"

by

Sec. 12,
Sees. 13
Sec. 13,
Sec. IS,

Act
and
Act
Act

decisions, except by
Supreme Court unless the case
of appeals.45

the

the circuit court

41

"

review of such

no

could be had

of June

10, 1890.

14, Act of June 10, 1890.
of
of

June 10, 1890.
June 10, 1890.
Anglo-Californian Bank v. U. S., 175 U. S. 37.

way of certiorari,
was

certified

to

it

13

NATIONAL TAXES.

While the Act of

June 10, 1890, accomplished greater uniformity

in customs decisions and gave the benefit of the doubt to the importer
on questions of law and fact, and was therefore of decided advantage

importer, the delays and the expense
by a system which permitted in effect not less than three
appeals and possibly four, left much to be desired. Many cases were
litigated for as long as 10 years and the average delay in the decision
of contested customs cases was four years and eight months, with the
consequent result that at times there was as much as fifty millions of
both to the Government and the

necessitated

dollars tied up in the treasury unavailable

for

appropriation and

therefore rendered useless to the business life of the country.
To remedy that situation the Act of August 5, 1909, established
court known

a

with

the Court of Customs

special appellate
Appeals,
exclusive jurisdiction to review the decisions of boards of general
appraisers determining either the classification of imported merchan
dise, the rate and amount of duty, or the amount of customs fees or
other

charges exacted, with

as

the result that in

1910, the

year of the

organization of the court, the average time required for the final deter
mination of customs litigation was reduced to two years and one month,
and within three years thereafter to eight months and one day.
But
whatever may have been the saving in time and expense to the
importer and the Government, it was as nothing to the saving accom

plished

for the ultimate

bursement
their

was

invalidity

As the law

consumer

compelled
was finally
now

to

who without the

possibility

of reim

bear the burden of excessive duties until

decided.

stands either the collector

importer, if
appraiser, may appeal

dissatisfied with the

or

the

appraisement of the local
'general appraiser, and if still dissatisfied either of them may
appeal to a board of three general appraisers. The general appraiser
and boards of three general appraisers in appraisement cases now
exercise both inquisitorial and judicial functions, and the parties in
interest have the right to introduce testimony, to examine and cross
examine witnesses and to inspect the samples and documentary evi
to

a

dence submitted.48

The decision of the collector
and

as

to fees and

but if the
"Sec.

Ill,

as

to the rate and amount

is conclusive

charges exacted,
importer is dissatisfied with the ruling
Par.

M, Act of Oct. 3, 1913.

on

of duty

the Government,
of the collector
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he may within thirty days after but not before the ascertainment
and liquidation of the duties and within fifteen days after the payment

of

exactions, file with
distinctly and specifically

fees, chorges

forth therein

or

the collector and his

as

reasons

the collector his protest setting
his objections to the action of

therefor.47

If the collector refuses to accede to the protest, the protest serves
an appeal and he must within
thirty days in accordance with the

treasury regulations transmit the invoice and all the papers and exhibits
in the matter to the board of nine general appraisers,48 which in occordance with its rules, assigns the protest to one of the boards of three
general appraisers for the trial and determination of the issues involved.
Once assignment has been made the board to which it has been

assigned acquires exclusive jurisdiction
cannot be

withdrawn for

hearing

of the

and decision

subject matter, and it
by any other board.49
may within 60 days

Should the importer still be dissatisfied he
after the decision of the board apply to the Court of Customs Appeals
for a review of the decision on the law and on the facts as presented
to the

board, and the judgment of that

court is final and conclusive

constitutional question and
involving
treaty
General
for
Attorney
appeal to the Supreme
the
Court
of
Customs
by
Appeals, which cases
be
reviewed
the
Court
with
the
same power and
may
Supreme
by
as
if
it
to
or
writ
of
error.50
authority
brought
by appeal
The importer of all the taxpayers in the country has been specially

except

as

to cases

a

or

certified by the
Court before decision

cases

in that the Government which has the power to determine
the terms upon which it may be sued, has generously required
only

favored,

that its attention must be

promptly called to the importer's ground
complaint, and that done, has given him the right of having his
grievance speedily adjudged by a special trial tribunal and by a special
appellate court, thereby saving not only the enormous expense caused
to litigants by a multiplicity of appeals, but also the increased and
unrecoverable cost incurred by the consumer for goods subjected
during the litigation to a higher duty than that which should have
of

"Sec. Ill, Par. N, Act of Oct. 3,
"Customs Regulations, 1908, Art. 1073;
U. S. v. Straus, 5 Ct. Cust. Appls., 147,
5 Ct. Cust. Appls., 435, 438.
"
U. S. v. Park & Tilf ord, 4 Ct. Cust.
Cust., Appls., 270.
w

Act August 22, 1914.

1913.

Customs Regulations, 1915, Art 649;
149; National Hat Pin Co., v. U. S.

Appls., 293 ; U. S.

v.

Saunders, 5 Ct.
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been

imposed.

More than

that, the speedy

direct remedies accorded

the prompt return to general circulation of moneys illegally
collected and better than all, definitely recognizes the principle that

permits

right and justice as between the
important as right and justice

as

Government and its citizens is

just

between the citizens themselves.

JAMES F. SMITH,
Associate

Judge,

Court

of

Customs

Appeals.

CHARLES

THE

RIVER

BRIDGE

CASE.

Of the many noteworthy decisions of the Supreme Court of the
United States interpreting our organic federal law, it may well be
doubted whether any deserves to overshadow the case which is reported
at page 420 of 71 Peters, under the uninviting style, the Proprietors of
the Charles River

Bridge

versus

The Charles River

and others.

Proprietors of the Warren Bridge
Bridge Case, as this decision is com
only because of the importance of the
the

is impressive, not
doctrines it enunciates, but also because it marks a significant transition
in the constitutional history of the nation. In July, 1835, for the first
time in over twenty years, there occurred a vacancy in the office of

monly called,

Justice of the United States.
John Marshall, by death's decree,

Chief

had vacated the

office, which, by

strength of his character, he had
splendor
elevated from the state of impotence, bewailed by Jay, its first occupant,
to a position of power and honor surpassed by the Presidency alone.
of his intellect- and the

the

As Marshall's successor, Andrew Jackson had appointed
constitutional views and political antecedents differed

those of his
and in the

predecessor. Roger B. Taney
struggle between the President

Bank of the United States he had been

adherents.

Of

delicate health and

was a

a man

whose

widely from
Maryland Democrat,

and the advocates of the

one

of

Jackson's

staunchest

insignificant physique,

he

yet

spirit at once bold and resolute. When Duane refused to
remove the deposits, he took his place at the head of the Treasury
Department and, unswayed by the indignation and outcries of his

harbored

a

opponents, dealt the Bank of the United States the blow that finally

proved

to be mortal.

In consequence, the Senate, then in the control

of the enemies of the

administration, refused first to confirm his appoint
ment as Secretary of the Treasury, and then a little later, when Jackson
named him as an Associate Justice of the Supreme Court, also refused
to permit him to serve in that capacity.
Therefore, Taney returned to
private life, but the political complexion of the Senate soon changed,
and when Marshall died Jackson promptly sent in Taney's name as
his successor. This time the nomination was confirmed, and in 1837
Taney, for the first time, presided over the deliberations of the Supreme
Court.
In

knowledge of the law, Taney did not compare unfavorably with
predecessor. He had long been a leader of the Maryland bar,

his great

16
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the strongest in the country ; and had served both his State and nation
as Attorney General.
His erudition was vast and his grasp of legal
and
acute.
Undoubtedly he did not share, to the
principles ready
fullest extent, the sweeping views of Marshall with respect to the
Federal Constitution. The careful constitutional student cannot but
be struck with the good fortune, one is tempted to say the providential
It may well be
Marshall was succeeded by Taney.
doubted whether, if it were not for that fact, Marshall would occupy
today the place of veneration he possesses in the hearts of the American
people. Unquestionably, the Constitution was in dire need of the

circumstance, that

national interpretation which Marshall so boldly and ably
On
the other hand, there can be little doubt but that Marshall
it.
gave
was sometimes inclined to put on the National Constitution a con

vigorous

might properly be styled extreme. It was only the
qualifications placed upon Marshall's opinions by Taney and his asso
ciates that prevented practically all the important governmental powers
of the several states from becoming vested solely in the federal gov
Taken literally, the sweeping dictions of McCulloch vs.
ernment.
on Congress powers far greater than those contem
confer
Maryland
of the Constitution.
formulators
the
Gibbons vs. Ogden
plated by
must now be read in conjunction with Cooley vs. Port Wardens, 12
struction which

How. 299, and the many decisions that have followed it. Above all,
the most debatable of Marshall's constitutional decisions, the celebrated
Dartmouth

College cause, must be considered in the light of the very
salutary limitation imposed on it by Taney in the Charles
River Bridge case.
Nothing so well illustrates the point that dangers
as well as blessings were embraced in Marshall's constitutional views
as the fact that he was
prepared to decide that case in exactly the
the
opposite way from
disposal made of it by Taney. Had he done so,
and the chances are more than equal that death alone prevented his
opinion from prevailing, it is quite possible that the commercial prog
ress of the country might have received a handicap
capable of straining
its nascent strength.
essential and

The salient facts involved in the Charles River Bridge Case are
In 1650, the legislature of Massachusetts had given to

well known.

Harvard College the right to dispose, by lease or otherwise, of a
ferry
passing over the Charles River from Charlestown to Boston. In
1785, the Legislature incorporated a company to erect a bridge "in the
place where the ferry is now kept," stipulating that the bridge com-
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college, out of the tolls collected by it, the sum of
pounds annually. The franchise of the bridge company

pay the

was to

pany

two hundred
was

limited to

forty

The

bridge

built

was

years, but was later extended to seventy years.
It
a cost of about forty-six thousand dollars.

at

became quite profitable yielding to its proprietors, from the tolls
collected, over a million dollars. Naturally, as the traffic over the
bridge increased, the public grew restive under the financial burdens
imposed. This dissatisfaction was finally responsible for the passage
by the Legislature, in 1828, of an act incorporating a second company
which was to place a bridge over the same river at points not far
removed from the termini of the first bridge.
The tolls of the second
were
to
for
to
the
a
term
of six years, after
bridge
belong
proprietors
which time the bridge was to be free.
The proprietors of the first bridge sought to have the erection of the
second bridge enjoined.
In this, however, they were unsuccessful
and were forced to file a supplemental bill, admitting the completion
of the second bridge, but seeking to restrain its operation.
The
Supreme Judicial Court of Massachusetts was equally divided on the
question with the result that the relief sought by the plaintiffs was
denied. They thereupon sued out a writ of error and took the cause
to the Supreme Court of the United States.
So protracted was the
litigation that, at the time of the final argument of the case, the period,
during which the Warren bridge could exact tolls, had expired and
the bridge had become free.
In the broadest view, the question presented to the Supreme Court
soon

for its decision

was whether or not the facts detailed above consti
violation of the contract clause of the National Constitution.
The Dartmouth College case had established that the grant of a cor

tuted

a

porate charter

to

the Charles River

Bridge Company

contract between the State and the

It

had created

a

incorporators.
argued
implied covenant that the State would
would destroy or seriously diminish the
was now

that this contract contained the

not grant another charter that
value of the first franchise. Consequently, it
act

of the

Legislature incorporating

was

contended that the

the Warren

Bridge Company
impairment of the
contract existing between the State and the Charles River
Bridge Com
The case was twice argued before the Supreme Court and some
pany.
violated the Federal Constitution since it

was

an

little time elapsed between the two presentations.
Marshall
Chief Justice at the time of the first argument, which took

was

still

place

in
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On that occasion Webster

1831.

appeared for

the

19

appellants, while

his old opponent of the Dartmouth College case, Wirt, was the chief
counsel for the Warren Bridge Company. Before the case was decided

Wirt,

as

well

as

Marshall, answered death's

summons.

The second

argument of the case occurred in January, 1837, and on that occasion
Webster and Dutton challenged, while Greenleaf and Davis defended,
the

validity

one

written

light
says

on

of the second franchise.

Two letters to Charles Sumner,

by Greenleaf and the other by Story, throw an interesting
the argument. In Greenleaf 's letter of January 24, 1837, he

:

"For a week I have had scarcely a thought that was not upon
Warren Bridge. The argument was begun Thursday by Mr.
I spoke about two
Dutton, who concluded Saturday morning.
hours on Saturday and nearly three on Monday, and yet went
straight over my brief, answering, by the way, a few objections on
the other side. Mr. Davis followed me yesterday and concluded
in three hours today, in a most cogent, close, clear and convincing
argument. Peters, the Supreme Court reporter, says the cause
was not nearly so well argued before as now; and in proof of it
says that his own opinion is changed by it and that now he goes
for the defendants.
Mr. Webster spoke about an hour this after
noon on general and miscellaneous topics in the cause, and will
probably occupy all day tomorrow, as he said he should consume
considerable time. He told us he should 'tear our arguments to
pieces and abuse me.' The former will puzzle him; the latter I
doubt not he will do, as he was observed to be very uneasy and
moody during the whole defense."
Judge Story's letter is still more explicit.

"Every argument," he wrote, "was very good, above and beyond
expectations, and that is truly no slight praise, considering all
circumstances.
Our friend, Greenleaf 's argument was excellent
full of ability, point, learning, condensed thought, and strong
illustration
delivered with great presence of mind, modestly.
calmly, and resolutely. It was in every way worthy of him and
�

�

*
Governor Davis made a sound argument ex
deal
of acuteness and power of thinking. Dutton's
hibiting great
argument was strong, clear, pointed and replete with learning.
Webster's closing reply was in his best manner, but with a little
too much of fierte here and there.
He had manifestly studied it
with great care and sobriety of spirit.
On the whole it was a
*
*
*
The audience
glorious exhibition for old Massachusets.
was very large, especially as the cause advanced ; a
large circle
of ladies of the highest fashion, taste, and intelligence, numerous
lawyers and gentlemen of both houses of Congress, and towards

the

cause.
a

*

*
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the close, the
them."

foreign ministers,

Taney's opinion, upholding

the

or

at least some two or

validity

of the second

three of

franchise,

was

his first pronouncement on a constitutional point. It was character
ized by great facility of language, robustness of thought and compact

Story dissented in an elaborate and erudite opinion.
Thompson concurred. Judge McLean wrote a separate
opinion, in which he disagreed with Taney's reasoning but recorded
his conviction that the bill should be dismissed for want of jurisdiction.
Taney's opinion is remarkable for its broad and statesman-like grasp
of the issues involved.
Several points as to the proper procedure
and the proper remedies had been raised, but, while mentioned, and,
to some extent, discussed, the decision was pitched on the broad ground
that the grant of the first franchise did not carry with it the implied
covenant that a second franchise, impairing the value of the first, would
In his most trenchant style the Chief Justice pointed
not be granted.
out the alrming consequences of a contrary doctrine:
"And what would be the fruits of this doctrine of implied con
ness

of

reasoning.

In this dissent

tracts on the part of the State, and of the property in a line of
travel by a corporation, if it should now be sanctioned by this
court? To what results would it lead us? If it is to be found in
the charter of this bridge, the same process of reasoning must dis
cover it in the various acts which have been
passed within the last
forty years for turnpike companies. And what is to be the extent
of the privileges of exclusion on the different sides of the road?
The counsel who have so ably argued this case, have not attempted
to define it by any certain boundaries.
How far must the new
improvement be distant from the old one? How near may you
approach without invading its rights in the privileged line? If
this court should establish the principles now contended for, what
is to become of the numerous railroads established on the same
line of travel with turnpike companies ; and which have rendered
the franchises of the turnpike corporations of no value? Let it
once be understood that such charters
carry with them these
implied contracts, and give this unknown and undefined property
in a line of traveling, and you will soon find the old turnpike cor
porations awakening from their sleep, and calling upon this court
to put down the improvements which have taken their
place. The
millions of property which have been invested in railroads and
canals, upon lines of travel which had been before occupied by
turnpike corporations, will be put in jeopardy. We shall be
thrown back to the improvements of the last century, and obliged
to stand still until the claims of the old turnpike corporations shall
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be satisfied, and they shall consent to permit these States to avail
themselves of the lights of modern science, and to partake of the
benefit of those improvements which are now adding to the wealth

and

and the convenience and comfort, of every other
Nor is this all.
This court will find
itself compelled to fix, by some arbitrary rule, the width of this
new kind of property in a line of travel; for if such a right of
property exists, we have no lights to guide us in marking out its
extent, unless, indeed, we resort to the old feudal grants, and to
the exclusive rights of ferries, by prescription, between town ; and
are prepared to decide that when a
turnpike road from one town
to another had been made, no railroad or canal, between these two
points could afterwards be established. This court are not pre
pared to sanction principles which must lead to such results."
Another vigorous passage, well worth quotation, occurs immediately

prosperity,

part of the civilized world.

after attention had been called

to the Providence Bank case :
"It may, perhaps, be said that in the case of The Providence
Bank, this court were speaking of the taxing power which is of
vital importance to the very existence of every government. But
the object and end of all governments is to promote the happiness
and prosperity of the community by which it is established, and
it can never be assumed that the government intended to diminish
its power of accomplishing the end for which it was created. And
in a country like ours, free, active and enterprising, continually
advancing in numbers and wealth, new channels of communica
tion are daily found necessary, both for travel and trade, and are
essential to the comfort, convenience, and prosperity of the people.
A State ought never to be presumed to surrender this power,
because, like the taxing power, the whole community have an intrest in preserving it undiminished.
And when a corporation
alleges that a State has surrendered, for seventy years, its power
of improvement and public accommodation in a great and im
portant line of travel along which a vast number of its citizens
must daily pass, the community have a right to insist, in the lan
guage of this court above quoted, 'that its abandonment ought not
to be presumed in a case in which the deliberate purpose of the
State to abandon it does not appear.' The continued existence of
the government would be of no great value, if by implications and
presumptions, it was disarmed of the powers necessary to accom
plish the ends of its creation, and the functions it was designed to
perform, transferred to the hands of privileged corporations. The
rule of construction announced by the court was not confined to
the taxing power, nor is it so limited in the opinion delivered. On
the contrary, it was distinctly placed on the ground that the inter
ests of the community were concerned in preserving, undiminished,
the power then in question; and whenever any power of the State
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is said to be surrendered or diminished, whether it be the taxing
or any other
affecting the public interest, the same principle
applies, and the rule of construction must be the same. No one
will question that the interests of the great body of people of the
State, would, in this instance, be affected by the surrender of this
great line of travel to a single corporation, with the right to exact
toll and exclude competition for seventy years.
While the rights
of private property are sacredly guarded, we must not forget that
the community also have rights, and that the happiness and wellbeing of every citizen depends on their faithful preservation."
While wholly approved today, the principles underlying the Chief
power

Justice's opinion

did not find

cellor Kent wrote

so

ready

an

acceptance

at the time.

Chan

"reperused the Charles River
Story
and
with
increased
case,
Bridge
disgust." "It abandons and over
throws," he continues, "a great principle of constitutional morality.
*

to

*

*

that he had

to

"So dissatisfied with the decision

contemplate resigning

doctrines

was

Story

that it led him

from the bench since "the old constitutional

fast

fading away." Webster, too, complained: "The
completely overturned in my judgment,
one great provision of the Constitution."
The opposite opinion," he
"had
not
a
foot
nor
an
inch
of
asserts,
ground to stand on."
There were the men whose opinions were always in closest harmony
are

decision of the Court will have

with those of Marshall.

decision reveals

Their somewhat intemperate criticisms of
what lengths they were prepared to go in

Taney's
the protection of corporate franchises.
It remained for Taney to
point out that "the community also has rights." Not as the author of
the Dred Scott decision should Taney be remembered in our
history,
but rather as the vigorous and able champion of the principle that
vested interests are subordinate, not superior, to the public welfare.
to

Horace H. Hagan.
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PUBLIC SPEAKING IN AMERICAN
LAW SCHOOLS.
It is

sad commentary on the American Law Schools that year after
graduated from these institutions wholly unfamiliar with
that art of arts Public Speaking. It is sadder still, when we know
year

a

men are

�

that in many of these institutions work in public
speaking is positively
frowned upon, on the theory that a three-year's
pursuit of the Law
provides little time enough to grasp the fundamentals of the Law with
out further burdens of supererogations.
In addition
the authori
say

ties in these

institutions, this is a something which these men should
have acquired during their college years.
Perhaps the first is true, but that is not an adequate answer to the
altogether patent difficulty here presented. If a three-year's study of
23
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is an
insufficient period during which to train the young
how
to
talk, how to deport himself in court, how to present his
lawyer
matter to the judge, how to address public gatherings, then let us

the law

remedy the situation by doing as has been suggested by many lawyers,
namely, increasing the period of instruction. This will doubtless be
deemed a radical cure for the ill, especially by the lawyers; but it will
not be so considered by those who have a thorough acquaintance with
the importance of the art of Public Speaking.
It is true that every
law student is not preparing himself for a career as a trial lawyer, but
that matters not, for whether he be a lawyer of this species, or a con
sulting lawyer, or what not in the legal profession, once he has the
stamp of a lawyer upon him the world looks to him to be able to talk
in public on any and all occasions. If he is unable to do so it is an
injustice to himself, for regardless of his ability or knowledge of the
law, he suffers just that much in the public's eye and estimation, super
ficial as that estimation may be. The lawyer must concern himself
not only with the views and opinions of the discerning, but with those
of the superficial public as well. This may be a radical measure to
suggest but the writer is imbued with the importance of this subject,
and believes that whether the cure be a radical departure from timehonored precedents or no, it is a something which requires extreme
measures.
It has been well said that "Precedent is the burying ground
of independent judgment." It is not the writer's purpose, be it under
stood, to advocate an additional year which shall be devoted exclusively
to Public Speaking, but rather that since it is admitted that three
years
short

for

law course, and since it is equally true that
Speaking
neglected art, the additional year would serve a
two-fold purpose, namely, to provide additional time for
pursuit of
legal lore and an opportunity to acquire ability to talk.
are

enough

Public

is

a

a

Concerning the second reply given by those who frown upon the
development of public speakers in our law schools, namely, that it is a
something which should have been mastered during college days,
theoretically this is true; but practically we find that most men leave
college with as little ability along these lines as the day they entered.
This is due, primarily, to the fact that Public
Speaking is looked upon
as a non-essential
by most men while they are in college, and as a
result they give little or no attention to it. Even men who
study law
often do

not

not until

they

decide

on

such

have finished

a course

college.

until their Senior Year ; of ttimes
Then it is too late. Men should
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acquire

prowess in Debate, Oratory and Elocution while in college,
unfortunately they do not. We must accept results as we find
them and work accordingly, which means that this art must be incul

but

cated in

notable,

schools.

professional

our

Here at

Georgetown,

we

find

a

manifested towards

to the

noteworthy exception
apathy
Speaking by many of our other American Law Schools. It is
encouraged with a vengeance. Men try to accomplish something in
this field and they are usually successful.
It is hoped that other law schools will follow Georgetown's lead in
this matter.
It is a question of at least sufficient importance to provide
food for thought. The value of ability in Public Speaking cannot be
overestimated especially in the case of the lawyer. It is part of his
stock in trade. There are occasions when, if he could only express in
clear, convincing and pleasing manner what he has in mind, his name
would be emblazoned deep in the hearts of his auditors. If the lawyer
expects to "reddere auditores dociles," as Horace would have it, when
yea,

a

Public

he gets out of law school, it would behoove him to learn some of the
precepts, observe some of the models, and engage in some of the prac
tice while in Law School.

T. Austin Gavin.

COOPERATION

FROM

The members of the Law

STUDENT

THE

Journal

Staff

were

BODY.

greatly disappointed

in which the great majority of the student body received
After the splendid
the last current number of the Law Journal.
in the

manner

cooperation manifested
number, it

was

on

the occasion of the

confidently expected

publication

of the initial

that the sale of the nineteen

hundred and nineteen and twenty Law Journal would require very
iittle effort on the part of the members of the Board. The last sale,
our conclusions were a trifle premature.
It is
difficult to understand this sudden exhibition of diffidence and it is to
be hoped that it is only temporary. The Law Journal is something

however, proved that

which should be

Law

man.

an

object

If from

no

of interest and

other than

a

pride to every Georgetown
motive, students of the

selfish

Department should be prompted to cooperate with the men who
seeking to make the Journal a creditable publication, for the
Journal provides a source for ascertaining the recent decisions and
contains leading articles of excellence, contributed by members of the

Law
are
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faculty, and members of the bar. From these the student may feel
amply repaid for the time and money he has expended on the Journal.
Let us hope that the sale of this number will prove that our first
impressions relative to the rapidity of sale of the Georgetown LawT. Austin Gavin.
Journal were correct.

NOTES AND COMMENT.
Delivery

of

Deeds.

It may be laid down as one of the fundamental principles of the law
of real property that in order to make a deed effectual as a transfer of
title, by way of gift, delivery is essential. So vital is delivery in such

without it

cases, that

edged,

is

a

deed, though properly executed and acknowl
Manual

delivery and change of pos
unnecessary,2 however, the question of
been a valid delivery being one of intention,

wholly inoperative.1

session have been held to be
whether

there has

not

or

which may be effected by words without acts, or acts without words
or both, and depends upon the circumstances of the
particular case.3
Intention is the

festing

controlling element,

and any words

an

unequivocal

renders control

by

nature which go to show that the

any words

grantor

or

sur

the instrument,5 but there must also be some word
the grantor's intention to deliver;6 and in order to

over

indicating
delivery complete,
grantee.7
act

or

acts mani

operative, that is, that
his deed, are sufficient.4

the grantor has parted with all dominion over
The rule seems to be that the intention may be shown
acts of

or

intention that the deel shall become

an

make the

there must be

an

acceptance by the

possession without intending that title shall pass does
delivery,8 and on the other hand, a deed retained
in the grantor's control, although he intends that title shall pass, is
inoperative.9 The deed must pass beyond the grantor's control,10 and
this seems to be the test in deciding whether or not there has been a
valid delivery.11
It has been held, however, that the deed need not
be put out of the grantor's physical power to procure possession of it.12
A

not

1

delivery

of

constitute

a

valid

v. McComb, 241 111., 453 ; 89 N. E. 714.
Fryer, 77 Nebr., 298; 109 N. W. 175.
Black v. Sharkey, 104 Cal., 279.
'Carter v. Carter, 77 111., App. 599.
�Sappingfield v. King, 49 Ore., 102; 89 Pac. 142; 8 L. R. A. (N. S.) 1066.
Gaines v. Keener, 48 W. Va., 56 ; 35 S. E, 856.
'McNear v. Williamson, 166 Mo., 358; 66 S. W. 160.
Kenney v. Parks, 137 Cal, 527 ; 70 Pac, 556.
�Fortune v. Hunt, 149 N. C, 358; 63 S. E. 82.
10
At wood v. At wood, 15 Wash., 285; 46 Pac, 240.
u
Clark v. Creswell, 112 Md, 339; 76 Atl. 579.

McComb

'Fryer

v.

'

�

'

"

Sneathen

v.

Sneathen, 104 Mo, 201

;
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A grantor

can

not

deliver to himself

as

the

grantee's agent,18

but

possession will not, of itself, establish
It is well
has
been a legal delivery.14
there
not
that
conclusively
settled that delivery need not be made to the grantee personally. It
the retention of the deed in his

some third person for the grantee's benefit,
if
the
other requisite elements are present, the
case,
will be as valid as if made directly to the grantee ;15 and since

is sufficient if delivered to
and in such

delivery

a

deed takes effect upon delivery, such delivery to a third person, if
unconditional, will pass title as of the date of delivery, even though

a

the

to the

delivery

grantee is

not to

be made until after the

grantor's

death.16
It is

essential,

in order to constitute

grantor surrender all right

to recall the

an

absolute

deed.17

delivery, that the
remaining in

A deed

grantor's possession, to be delivered upon his death, will fail for
of delivery during his lifetime.18 It is apparently settled by the
weight of authority that where a deed is delivered to a third person to
be held until the grantor's death, and the grantor surrenders all con
trol over the instrument, reserving no right to recall or alter it, the
delivery is effectual and title will pass.19 Such a delivery resembles a
delivery in escrow. The test as to whether it is to take effect as the
deed of the grantor presently or as an escrow is thus laid down by
Chief Justice Shaw in a Massachusetts case: "Where the future de
livery is to depend upon the payment of money or the performance of
some condition, it will be deemed an escrow.
Where it is merely to
await the lapse of time or the happening of some contingency, and not
the performance of any condition, it will be deemed the grantor's deed
presently. Still it will not take effect as a deed until the second de
livery ; but, when thus delivered, it will take effect by relation from the
first delivery." 20

the

want

There is

delivery
right to

conflict of

opinion upon the question of whether or not
third person is effectual where the grantor reserves the
recall the deed at any time, but if not recalled by him, is to be
a

to

"Rendlin

a

Edwards, 116 Mo, App. 390 ; 92 S. W. 731.
Bunnell, 111 Ky, 566 ; 64 S. W. 420.
v. Eckman, 55 Pa. St, 269, 275.
"Seibel v. Heigham, 216 Mo., 121; 115 S. W. 987.
"
Moore v. Trott, 156 Colo, 353.
Parrott v. Avery, 159 Mass, 594.
"Lang v. Smith, 37 W. Va, 725; 17 S. E. 213.
"Foster v. Mansfield, 3 Met, 412, 415; 37 Am. Dec. 154.
"Bunnell
"
Eckman

"

v.

v.
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delivered to the grantee. In an Iowa case, where the grantor intended
that the deed should become operative at once, but that the grantee
should not

enjoy possession

until the

grantor's death,

the Court held

that the fact that the grantor retained the power to recall the deed did
not render it inoperative to pass title.21
The contrary view, and the

supported by

one

Wisconsin

case

the

instructions to have it

of

weight

where

a

deed

recorded,

may be illustrated

authority,

was

delivered to

and in

case

by

a

a

third person with

of the

grantor's death, to
subject to
was placd

deliver it to the grantee, the deed to be retained, however,
the grantor's order. The person in whose hands the deed

held it until the grantor's death, following which he recorded it and
transferred it to the grantee. The Court held that because of the
absence of a valid delivery during the grantor's lifetime, the deed
never took effect.22
The

question of whether or not there had been a valid delivery during
grantor's lifetime was likewise the issue in the case of Weber et al.
v. Brak et al., 124 N. E. 654, which recently came before the Supreme
Court of Illinois. In that case a deed duly signed, sealed, and acknowl
edged before a notary public, was found among the notary's papers,
after his death, in an envelope bearing instructions to the effect that
the deed was not to be delivered until the grantor's death, and in the
the

event the

lowing

grantee dies before the grantor, it

the

had it recorded.

the deed

ing

the cancellation of the deed

tion

that the deed

being

was

to be returned.

Fol

delivered to the grantee, who
The heirs of the grantor thereupon filed a bill seek

grantor's death,

as a

was never

was

cloud upon the title, their conten
delivered, and since it was not to

take effect until the

grantor's death, was void. The grantee died after
taking testimony, and her legatees were
substituted a9 proper parties defendant. On their behalf it was urged
that although the delivery was contingent, yet the contingency upon
which the deed was to be returned must necessarily take place during
the life of the grantor, and the grantee having survived her, the deed
the bill

was

took effect

delivery.

filed and before

the present deed of the grantor,

as

The Court held that there

upon which the decision

intended

saying
by the grantor

"Lippold
"

was

based

that "the test

the Court

v.

Prutsman

was no

as

to

rests in the

was

relating back to the first
delivery. The particular point

the intention of the grantor,
or not there is a
delivery

whether

question whether the deed remains

Lippold, 112 Iowa, 134; 83 N. W. 30V.
Baker, 30 Wis, 644; 11 Am. Rep. 592.

v.

GEORGETOWN LAW JOURNAL.

30

grantor's

in the

operative only

control and is

subject

to his

call," and that "if

a

deed

third person, with theintention that it shall become
upon certain contingencies, there is no delivery."

be delivered to

a

Ernest F. Burke.
Associations

�

Voluntary Association Without Right

Collect Fine

from

to

Members.

Membership in an association of business concerns formed for the
members
purpose of adopting a uniform basis of dealings between the
and their employees does not cease from the mere non-payment of
dues or penalties, so as to relieve the member from liabilities imposed
by the by-laws ;* but a by-law imposing an excessive fine for its infrac
tion will be set aside as unreasonable.2 The penalty must be a sum
certain, and not left to the arbitrary assessment of the governing board
of the association under the circumstances of the particular case ; and
this, according to some decisions,3 even though the utmost limit of the
fine is fixed ; the decisions being based upon the injustice of allowing a
party

to assess

where

an

his

own

damages.

self-assessed damages was held not to be violated,
Association fixes penalties by way of fines for derelictions

The rule

against

members, if the penalties be determined according to some
method, to which the member has agreed, at least impliedly, by join
ing the association, not only as to the imposition of the fine, but also as
In order to impose a reasonable
to the maximum amount thereof.
fine, in the nature of liquidated damages, for injury sustained because
of the dereliction, there is no legal objection to the application to private
of its

corporations of the principle followed in municipal corporations of
prescribing in the by-laws, as in the case of a statute, the maximum
fine or penalty, leaving to the police magistrate the discretion to reduce
it by assessing a smaller sum, according to the merits of the case.4
In the case cited, the defendant had been duly admitted to member
ship in the plaintiff association, an association formed to promote har
monious relations between the members and their employees. Under
Rice & Co. v. Webster, 176 Ohio St. 590, 181 N. E. 1196.
'Taplin,
'
Hagerman v. Ohio Bldg., etc. Assoc, 25 Ohio, St. 186.
"Lynn v. Freemansburg Bldg, etc. Assoc, 117 Pa, St. 1; 11 Atl. 537.
�Mobile v. Guille, 3 Ala, 137; 36 Am. Dec. 441. City Trust, S. D. & S. Co. v.
Waldhauer, 47 Misc. Rep, 7 ; 95 N. Y. Supp. 222.
American Men's & Boys' Clothing Mfrs. Assn., Chic. v. Proser, 179 N. Y.
*

St. 207.
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the

by-laws

firm to abide
to the

of the association, every member pledged himself and his
by the decisions of the executive committee made pursuant

by-laws,

and to carry out all orders and resolutions of this com
a resolution which forbade members to deal

For violation of

mittee.

with their

employees during a strike, otherwise than through the asso
ciation,
penalty of $2,000 was imposed upon the defendant. The
was
held to be clearly an arbitrary assessment by the plaintiff,
penalty
without any basis in any definite previous agreement, even as to a
maximum; and consequently could not support a cause of action.
a

Searches

Use
The

immunity

and

of Papers Illegally

which the

people

to

Seised.

of the United States

dom from unreasonable searches and

Fourth Amendment

Seizures.

seizures, did

not

enjoy, of free
originate in the

the Constitution of the United States.

article of the Constitution

merely guarantees

States the continuance of the

expression in the maxim,
English case decided in 1742,1
nature, was disapproved and

finds

pre-existing

to

the

people

of the United

law

right, which

common

"A man's house is his castle."
the

That

In

an

of warrants, general in their
statement was made that, "The

use

the

be issued upon the oath of an accuser, setting forth the
of the offender, and the time, place, and nature of the offense

warrant must
name

with

degree of certainty." Although this case in terms
only the question of the arrest of the person of a defendant,
the same requirement in regard to certainty and reasonable cause was
recognized to exist at that time in the issuing of warrants to make
reasonable

a

concerned

searches and seizures.

This fact is clearly indicated in the decision in
English case2 decided in the eighteenth century in which
question of unreasonable searches and seizures is exhaustively dis

another

the

in the case last cited that there
in either criminal or civil causes.
issuable
process against papers,
These cases show that the right of security in person and property was

cussed.

It

was

stated with

emphasis

was no

clearly

defined and enforced

prior

to

the formulation of the Constitu

tion of the United States.

this known

It was, in fact, the repeated violations of
agents and officials of the British Government,

right by
adoption

which led to the
1

Money

v.

"Entick

v.

Trials, 1029.

of the Fourth Amendment to that instrument.

Leach, 3 Burrows, 1742.
Carrington and three other King's messengers, 19 Howells State
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An

important question has arisen in

in the United

States,

as

to

whether

several of the modern decisions

or not

in

criminal

a

prosecution by

the United States, papers of the accused which have been seized by
agents of the Federal Government in violation of the Fourth Amend
ment, can be used against him either on trial or before the Grand Jury.
This question has been answered in the negative by the Supreme Court
That court, in the case of Weeks versus United
language that is clear and positive, "If letters and

of the United States.
states in

States,3
private documents
and without

a

can

be thus seized

warrant),

(in

his

his absence

house, during

and held and used in evidence

against

a

offense, the protection of the Fourth Amendment,
declaring his rights to be secure against such searches and seizures, is
of no value, and so far as those thus placed are concerned, might as
citizen accused of

an

well be stricken from the Constitution."

In

a

very recent decision4

the Supreme Court affirmed the position taken in the case of Weeks
versus United States.
The facts in this latest case, in substance, are as
follows: Federal agents, acting under an illegal subpoena duces tecum,
seized the papers and records of the plaintiff's in error and made copies
of them.
but the

The

copies

originals

were

ordered returned

retained

the District

by the District Court,
Attorney and used in

by
framing a new indictment. New subpoenas were then issued order
ing the plaintiffs in error to produce the original papers. Upon their
failure to comply with these subpoenas, they were declared in contempt
of the court.

were

In its

tion could not be
its seizure

opinion,
presented

the

Supreme Court states, "The proposi

more

nakedly.

It is that

although

of

outrage, which the government now regrets,
it may study the papers before it returns them, copy them and then
may use the knowledge that it has gained to call upon the owners in
course

was an

�

regular form to produce them," and after indicating that the
by the agents of the government in this case, if allowed as
legal, would have the effect of reducing the Fourth Amendment to a
mere form of words, it states further that, "the
knowledge by the gov
ernment's own wrong cannot be used by it in the
It
way proposed."
will be observed that the Supreme Court gives complete effect to the
immunity secured by the Constitution, and in so doing, discourages
a

more

acts

done

'Weeks v. United States (Sup. Court), 232 United States, 393 (1914).
*
Silverthorne Lumber Co., Inc., et al. v. United States, 40 Sup. Court Rep 182

Jan., 1920).
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violations of this part of the basic law, by officers of the United States
who are over-zealous in their efforts to convict of crime.
There is a decision of the Supreme Court which, upon casual exam

ination, appears

to be in direct

in the two

cited in the

in the

cases

of Adams

case

conflict with the doctrine enunciated
This in the decision

previous paragraph.
New York.8

versus

In the

course

of its

opinion

in this case, the court states, "Evidence which is pertinent to the issue
is admissable, although it may have been procured in an irregular, or
event in

an

illegal

A careful examination of the report in

manner."

this case, however, discloses that there is an important variance in the
facts from those in the other cases which accounts for the apparent

disagreement
of in the

in the

holding

of Adams

case

of the Court.

versus

seizures made in the execution of
that

rests upon the

case

a

application

question

is

a

criminal

approved by

case comes.

the

Supreme

were

legal warrant, and the decision in
of the doctrine that

issue will not be raised to ascertain the

competent in

complained
merely incidental

The seizures

New York

source

This

a

from which

explanation of

Court in the

course

collateral

testimony,
the

of its

in

case

opinion

United States cited supra, and satisfactorily
contention
it is not consistent with other decisions
of
that
disposes
any
of that Court.

in the

case

of Weeks

versus

The District and Circuit Courts of the United States are, of course,
by the decisions of the Supreme Court, and their decisions con

bound
form

closely

similar.6

to

those which have been cited where the facts

are

7 8

H

R

J

Pittsburgh, Cincinnati, Chicago & Sr. Louis Railway Co.
vs.

Alvin

J. Finn.

legal maxim that every man is presumed to know the law, has
application as in the case of persons engaged in contracts
with common carriers subject to the Interstate Commerce rate act.
Under this law both the shipper and the carrier must comply with the
rate as fixed by the tariff.
The

no

better

�Adams v. New York (Sup. Court), 192, United States, 585 (1904).
�In re Marx Dist. Court Nor. Dist. Cal., 255 Fed. 344 (1918).
'
In re Tri-State Coal & Coke Co, Dist. Court, West Dist, Pa, 253 Fed. 605

(1918).
�

Fitter et al,

v.

United States, Circuit Court of

Appeals, 258 Fed, 567.
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The broad purpose of the act was to provide
ments of like character, and to make the only

transportation

of the

goods

in interstate

one

rate for all

legal charge

commerce

the rate

ship

for the

duly

filed

with the Commission.1
the enactment of the Carmack Amendment and

subsequent
legislation extending Federal control over interstate carriers, the
Supreme Court announced that the states and territories were without
power to enact legislation in respect of interstate traffic which consti
Prior

tuted

a

to

burden and hindrance to it.2

During
over

this

carriers.

contracts

soon

period, however,

the states exercised

a

The latitude allowed the carrier in
led

to

discriminating practices against

limited control

making special

the small

shipper.

Court of Colorado, in 1889, held it was not necessary
for the carrier to give notice of variations from the schedule made in

The

Supreme

special shippers, and that such special contracts were not void
being an unjust discrimination and against public policy, in the
absence of evidence that such special rate was an exclusive privilege.3
Unscrupulous discrimination, however, through such special contracts
soon lead to the requirement of publicity in the making and filing of
rates.
These requirements were limited and demanded only a state
ment of actual charges for transportation from the point of shipment
to the point of delivery.
The carrier was not required to file a list
of extra charges which were not immediately connected with the
shipment.4
favor of

as

Interstate

Freight rates are established when schedules thereof are
regularly printed with the Interstate Commerce Commission, and kept
open to the public inspection by the carrier at its freight offices, although
such rates may not be posted in public and conspicuous places, as re
quired by Section 6 of the Interstate Commerce Act of February 4,
1887, and amended by the Act of March 2, 1889, as posting is not
essential to make rates legally operative, but is required only as a
means of
affording special facilities to the public for ascertaining the
rates actually in force.5
1

Pittsburgh, C. C. & St. L. R. Co. v. Fink, L. ed. U. S. 64.
'Wabash, etc. R. R. v. Illinois (1886), 118 U. S. 557.
Bayles v. Kansas Pac. Ry. Co., 22 Pac, 341 (Sup. Court of Col., 1889).
Interstate Commerce Comimssion v. Detroit, G. H. &M. Ry. Co., 167 U. S. 633.
Kansas City S. R. Co. v. C. H. Albers Commission Co, 223 U. S. 573, citing
Texas & Pacific Ry. Co. v. Cisco Oil Mill, 204 U. S, 449.
'

4

'
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The

Supreme Court

in the

of Illinois Central Railroad Com

case

pany of the State of Illinois v. Henderson Elevator Co., in a thorough
review of the cases on the subject established that the erroneous quo

tation

by

made

the agent of

intentionally

or

an

railway carrier, regardless whether

interstate

through mistake,

of

a

lower rate for

an

inter

published tariff on file with
the Interstate Commerce Commission, gives no right of action to a
shipper who sustains injury by acting on the faith of the quoted rate,
although such tariff was not posted or on file in the carrier's local

state

than the rate fixed

shipment

by

the

station.8

Accordingly,

a

concession from

a

part of

a

single

tariff, whereby property is transported thereunder

rate, fixed by the
a less rate than

at

the established rate, is a concession from the entire rate, and renders
all transportation thereunder illegal.7

it has been fixed that

Today
carrier in

assessing

rates.

discretionary power is vested in the
required to charge the published rates,

no

He is

and cannot pay back any part thereof under any pretence, however
equitable, to any shipper or to every shipper. The published tariff is
held to be

alike

on

a statute, and becomes
carrier and shipper.8

a

part of the contract, and is binding
F. E. Haynes.

Liability

of

In order that

Father

an

ment of his minor

Dental Services

for

action may be maintained against
child's teeth, is it necessary for

establish either that the work
was

to

was

authorized

by

Minor Child.
a

father for treat

dentist

plaintiff

the father

necessary for the health and comfort of the

child,

or

to

that it

and that the

father negligently failed to provide a dentist or the means to procure
one? The Supreme Judicial Court of Massachusetts, sitting at Wor

cester, in that state, decided on November 24, 1919, in the case of
Stimpson v. Hunter,1 that the above question should be answered in
the affirmative.
Harold

The
minor

facts

Hunter,
dentist, for professional

son

presented established substantially that

of the

work.

defendant,

There

was

came

to

the

plaintiff,

evidence that he

was

a

then

between 17 and 18 years of age; that "his teeth needed attention very
�226 U. S, 441 (1913).
7
Armour Packing Co. v. United States, 153 Fed, 1 ; 14 L. R. A. (N. S.) 400.
'
Penna. Ry. v. International Coal Mining Co, 230 U. S. 184.
M25 N. E. 155 (Mass.).

�
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suffering on his
not have continued long without
plaintiff performed certain work which

much" ; and that while there was not
part," the condition of his teeth could

immediate

The
October 29, 1917, and continued from time to time until
May 4, 1918. It was not contracted on the father's credit, but was
charged to the son personally, nothing being said about payment by the

injury

his health.

"any

to

commenced

father,

or

on

indeed

by

After

anyone.

completion

of the work

bill

a

was

and, no response being made, bills were sent to the
who
father,
replied in writing to one of them: "You won't get any
the

sent to

money
was

on

son

this bill for

quite

some

time yet.

There

Fred N. Hunter."

evidence that the defendant knew his

no

was

son

receiving

the

services, and it did not appear that the son was living at home, was in
school, or at work. There was nothing to show that the father had not
been

to have his son's teeth

willing

that he had not

or

amply provided

cared for in

a

reasonable manner,
as he was reason

for such attention

able to pay.
The action, originally

ably

brought in the Central District Court of Wor
cester, on exceptions from the Superior Court, Worcester County, was
finally disposed of by the Supreme Judicial Court of Massachusetts
which said, basing its judgment on an earlier case, "In order to main
tain the action it was necessary for the plaintiff to establish * * *
either that the work was authorized by the defendant, or that it was
necessary for the health and comfort of the defendant's minor son, and
that the defendant negligently failed to provide for him a dentist or
means

to procure

the services of

a

dentist to do the work.2

The de

fendant excepted to the submission by the Judge to the jury of the
questions : "whether the work done by the plaintiff was authorized or
ratified

by

the

defendant,

and whether the defendant

neglected

to fur

nish necessary dental service to his son."
The Court in sustaining the exceptions held that the evidence did
the submission of the first

not warrant

that the defendant

was

apprised that

question.

the work

"It did not appear
was

contemplated

or

knew of it while in progress; it was not performed on his credit and
there was no special exigency rendering the interference of a third
person reasonable and

supra,

was not an

ingly:

"the

*
'

Lamson

Angel

v.

mere

proper."

3

for the

authority
relationship

that Lamson
the Court

v.

Varnum,

quoted

approv

between the defendant and his children

Varnum, 171 Mass, 237.
McLellan, 16 Mass, 28.

v.

Showing
plaintiff,
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did not per

sufficient

se

furnish evidence of that

to maintain

action

degree

37

of moral

obligation

the express promise. There is
entire absence of all those circumstances that would create, such

obligation
4
promise."

as

would

In the

an

furnish

case

on

a

legal

consideration

for

last cited the minor directed the

an

an
an

express
to be

charge

to his father, to whom statements of the charge were sent.
No
thereto
it
been
was
held
that
the
con
reply
having
made,
jury might
sider whether the father would have been likely to have made some
answer if the bill had been contracted without his
authority.

made

Neither could the Court in the

sufficient evidence of ratification.

subject

that

was

a

bill made to

request thereon for payment
that the

plaintiff

was

case

under consideration, find any
testimony bearing on this

The only
the son and
returned

by

sent to

the father with

a

him with his indorsement

would not get any payment "for quite some time yet,"
as to a bill made to him but mailed to the

and the fact of his silence
son

he

nine
saw

days
or

before the institution of the action, it not appearing that
was commenced.
The

knew of the bill before the action

Court said in part, "The sending of the bill to the father was not notice
that a claim was made against him. Therefore, his answer was neither
an

admission of

liability

nor

evidence of ratification."

There

was

quoted from an earlier case : "The rule is well established that a person
to whom a letter is addressed is not ordinarily required to make a

reply,

and

a

failure to

answer

it is

no

evidence of the truth of the facts

therein stated, because such evidence would be in violation of the rule
that a party cannot make evidence for himself by his own declarations."8

Sustaining the exceptions to the issue as to the defendant's neglect,
the Court quoted in conclusion, the language of Dewey J., involving
a similar principle: "There is an entire absence of all those circum
stances that would create such an obligation as would furnish a legal
consideration for an express promise. The proof of such facts must
The burden is on him to show that there
come from the plaintiff.
existed a necessity for furnishing these supplies, and that this necessity
was occasioned by the defendant.
The plaintiff having failed to do
so, has furnished

no

sufficient evidence

to maintain his

action.8
M. B. C.

'171 Mass, 237.
�Kumlin v. Fine, 229 Mass, 75.
�
Dodge v. Adams, 19 Pick, 432

CASES.

RECENT
Wills

�

Execution

:

"Subscribed

End Thereof."

at the

The Civil Code of South Dakota provided that "Every will must
by the testator himself, or some person,
�

be subscribed at the end thereof

in his presence ; and by his direction, must subscribe his
The record shows that the testatrix engaged as her

Dr. G. E.

whom she asked

Countryman
will. Accordingly

to write her

on one

he wrote the will

will took up one page and
portion
of mucilage the Doctor pasted the first sheet
to

bring

the

as

physician one
professional visits,
she dictated. The

of the second.

a

so as

of his

to

on

With the aid

the top of the second
below the lower edge

signature of the textatrix just
immediately below the last disposing

clause of

the testator's

signature

of the first sheet, and
the will.

require that

statute does not

Held, that the

thereto."

name

shall be affixed at any particular moment during the time occupied in
the execution of the will, nor does it require that a will shall be written

single

on a

constituted
its

In the

sheet of paper.

complete
placed in a

form

The will

suitable

receptacle.
compliance with

Butler et al.

South Dakota.

at

was

bar the execution of the will
concluded when the will in

handed to the testatrix and

was

thereof in strictest

case

transaction which

single

a

vs.

by

her folded and

subscribed

was

the statute.

the end

at

(Supreme

Court of

Moalton, January 5, 1920, 175 N. W.

701.)
T. A. G.
Constitutional Law

Penalty
Statute

on

�

Chapter 234,

�

Barber

not

Sunday
for

�

Statute Imposing More Severe

Sunday Work

than

General Sunday

Discrimination.

Laws 1917, Nebraska,

provided

that "It shall be unlaw

ful for any person to carry on or perform any of the services of a
barber on Sunday, unless the services were of necessity or charity."
A fine

was

provided

law the defendant
under which he

"class and

for the violation of such law.

was

was

convicted.

convicted

special legislation";

was

By virtue of this
Defendant contended that the act
applicable to the facts ; that it is

that it discriminates
38

against

barbers

39
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and in favor of other

was

in need of tonsorial

badly

social

laborers and is therefore unconstitu

common

The facts show that the defendant shaved

tional.

duties,,

such work

equally

hotel guest who

was

necessary.
contention is untenable.

Held, the defendant's
to all

work,

a

and who contended that in bis

the members of

The act

applies

certain class, namely, the barbers of
reasonable exercise of the police power.
a

the State, and it seems to be a
Under this power the legislature, in its

reasonable

penalty

as

will

apply

to

discretion, may impose such
all the members of any given class
as it may deem reasonably necessary

of persons for working on Sunday
Stanfeal
to make the act effective.

78 Ohio State 24 ;

People
By class legislation is to be understood such
legislation as denies rights to one which are accorded to others, or
inflicts upon one individual a more severe penalty than is imposed
Defendant contends also, that
upon another in a like case offending.
in view of the stipulation that the guest "was in necessary need of
barbering in order to be comfortable and healthy," this made the
barbering a work of necessity. The Court could not agree with this.
The guest was barbered in the shop, and as a result did not come within
Moreover the defendant's con
any of the exemptions under the act.
tention that it is not within the province of the Legislature to define
what is a work of necessity or charity does not seem well founded."
Pettit v. Minn., 177 U. S. 164. Judgment affirmed.
(Supreme Court
v.

of

Billett,

v.

State,

99 Mich. 151.

Nebraska, December 15, 1919,

175 N. W.

666.)
T. A. G.

Railroads

�

Automobile Passenger Responsible

On the afternoon of

for

Own Neglect.

August 22, 1914, James Coldren,

with three

other men, including Martin, plaintiff's husband, drove from Collier to
Scottdale to witness a ball game. Returning, Martin sat at the driver's

right in the front seat.
the crossing, so far as

It

was

broad

daylight,

and

as

they approached

appears, the railroad tracks in front of them
for three hundred feet were in plain sight. They were going about

ten or

twelve miles

an

hour, and

at

that

speed, without stopping

or even

ascertain the movements of trains upon the tracks, as the
hesitating
front end of the car approached the main tracks, it collided with the
to

rapidly moving engine thereon, by reason of
fatally injured. The driver totally ignored

which Mr. Martin

the rule

requiring

was

the
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driver to stop, look, and listen before going on the railroad track, and
moreover he was not requested to do so or cautioned by Martin or
court

below non-suited the defendant.

either of the other passengers.
Martin cautioned the driver.

Just

before the collision, but too late,
was evidence of the driver's

There

negligence, but on the ground of Martin's contributory negligence the
Held, the upper court affirming the lower that while a passenger is
not chargeable with the driver's negligence, he is responsible for his
The men were engaged in a common
own lack of reasonable care.
purpose and it was the duty of each to us ordinary care to safeguard
the party and warn of the approaching danger.
(Supreme Court of
Pennsylvania, June 21, 1919, 108 Atl. 364.)
T. A. G.
Fraudulent Conveyance

Claim Valid

�

Gifts

Conveyance Without Knowledge

�

�

Donee Not Effective
An

elderly

woman

Note Not Delivered
as

conveyed

tion of

a

The

foster son, lived

Lifetime

of
of

Gift.
her farm to her

in consideration that the latter should

remainder of her life.

in

serve

niece,

and

a

care

trained nurse,

for her for the

grantor's nephew who stood in the posi
with the grantor, working the farm and

for seed and other necessaries, without any agreement for
repayment, or request for payment. Shortly after the grantor's death

paying
a

promissory note, signed

and sealed

by the grantor,

in the

regular

form, promising to pay to the nephew a sum certain or the farm after
her death, was delivered to the nephew by an unknown colored man.
The
the

nephew brought this bill in equity to
deed on the ground of fraud. Held,

that under the Statute of

conveyance of land to

future maintenance is void

Elizabeth

a

secure

secure

the cancellation of

existing creditors, but otherwise valid ; that as the existence of
was not known to the nephew or to the grantee the con
was
veyance
good against the nephew, he not being an existing credi
tor.
The court further held that a seal does not import consideration
upon an undelivered note, for until delivery, actual or constructive,
as to

the note

a

note

does not create the relation of debtor and creditor in view of

Negotiable Instruments Act, and that as it did not
the note was placed in escrow there was no delivery in
the

appear that
the lifetime
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of the maker.

Neither

41

the note effective

was

the lack of

delivery during the lifetime
(Isett vs. Maclay, 108 Atl. 610 Pa.)

as

a

gift, because of

of the maker.

I.

J. F.

Wills-^Separate Papers Not Referring to Each Other Not
Connected as to Constitute a Valid Will.

so

A testator before his death gave his niece an envelope, telling her
was his will.
The envelope contained four separate sheets of

that it

physically connected, the first starting with the usual phrase
ology, directing payment of debts, the second containing a residuary
clause numbered paragraph "eighth," the third in the form of an attes
tation clause and the fourth signed in the form of a will- A subscrib
ing witness admitted his signature and it was stated that the testator
had cut the complete will into sections using this means to cancel the
sections or paragraphs cut out. The register of wills certified to
paper, not

the court below the

only

one

of which

question as
signed

to

whether the four separate papers,
none of which referred to any

and

was

other paper, should be admitted to probate. Held, that as there was
no evidence to show that a complete will was in existence at the time

the envelope was given to the testator's niece who was one of the
beneficiaries named in the residuary clause, that the question of revo
or cancellation was not properly before the court; that while
will may adopt an existing paper as a part thereof it must be so
identified by the instrument as not to admit of a contrary conclusion

cation
a

and the order of connection must appear upon the face of the will
by extrinsic evidence and that it must be

and cannot be established
a

will executed

as

directed

by

The

statute.

court

further held that

of the papers of testamentary character were signed at the
bottom, the signature of the testator appearing only on a single piece
of paper, that this was not a signing "at the end thereof" as required
as

by

none

statute; that any evil minded person

intent with

comparative

ease

by cutting

might defeat the testator's
paragraphs or sec

from it

tions and that in order not to open wide the door for such frauds,
the will must be held invalid. (In re Seiter's Estate. (108 Atl. 614 Pa.)
Covenant Running With
�

A

Right

strip

of

Land

�

Not Condition Subsequent

Reentry.

of land

consideration,

the

was

deeded to

a

railway

upon the condition that the

company, for

a

nominal

corporation "build, equip
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and

operate"

that

a

land.
than

on

it

a

railroad to the

City

of

Takoma, Washington, and

which all trains would stop, be built near the grantor's
station,
The railway company operated trains over this road for more
at

years, and then abandoned it at the
Held, that the stipulation in the deed to

"build, equip and

in

condition subse

point

twenty-five

tiff's land.

operate" the

road at this

point

question

was not

a

near

plain

allow the grantor
and take good
with
the land which
title to the strip of land, but a covenant running
did not require the company to operate the road in perpetuity, and was

quent, which would

to re-enter

now

substantially complied with by operation for twenty-five years.
In support of its opinion that the stipulation in this deed was a
covenant running with the land, the Court cited numerous decisions
which held that, because of the hardships operating upon the grantee
in the event of forfeiture, whenever possible, that which is apparently
a condition subsequent should be construed as being a covenant run
ning with the land. (Union Stockyards Co. v. Nashville Packing
Company). (140 Fed. 701).
Upon its holding that the operation of the road for twenty-five years
was sufficient compliance with the covenant, the Court is supported
by the leading case on this subject. In Texas & Pac. Ry. Co. v.
Marshall (36 U. S., 393, 10 Sup. Ct. 846, 34 L. Ed., 385), the City of
Marshall, Texas, gave the railroad company $300,000 and sixty-six
of land, the company, in consideration of this, agreeing
acres
to "permanently establish its eastern terminus and Texas office in the
city of Marshall" and "to establish and construct at the said city the
main machine shop and car works of said railway company." The
city performed its part of the agreement, and the railroad company
performed its part to the satisfaction of the city for eight years, after
which time the eastern terminus of the road ceased to be in Marshall
The United States Supreme
some of the shops were removed.

and

Court held that the railroad company had substantially complied with
its contract, because the subjects of the contract had not been removed
to

another

Upon

place

the

Fed, 736) it
ones

owning

until the interests of the

same
was

land

point,

in the

held that

an

adjacent

to

switch connections could not be
the railroad discontinued the

public demanded it.
Jones v. Newport News (65
agreement by a railroad company and
case

of

its tracks to establish and maintain
a

basis of

service,

a recovery of
damages when
because it would "forever limit

the discretion of the directors to deal with

a

subject

which may seri-

42

GEORGETOWN LAW JOURNAL.

ously affect

the convenience

road."

(Scheller
Rep., 344).

or

safety of the public in its use of the
Ry. & Power Company, 184 Pac.

et al v. Tacoma

J.
Enlisted Men
closure
of

in

Army

Navy

and

During War

�

C. W.

Act Abating Mortgage Fore

�

Not Unconstitutional

as

Impairment

Contract.

In 1909, the
suit to

plaintiff sold the property which was the subject of the
defendant, Hock, for $40,500, of which $10,500 was paid in

cash, and for the remaining $30,000 was executed the mortgage sued
Hock subsequently sold the property to Guyer, also a defendant
upon.
herein, who voluntarily enlisted in the United States Army, shortly
after the declaration of war against the Imperial German Empire, for

period of three years, or a less time if the war sooner terminated.
Guyer was with the American Expeditionary Forces in France at the
time of the institution and pendency of this action : Held, that, under
the General Laws of Oregon for 1917, which provide that no
action shall be brought during the present war, or for sixty days there
a

after,

to foreclose any

who

voluntarily
long as he is

so

to

entertain

an

mortgage upon the real property of any

enlisted in the
in such

man

of the United States

Navy

service, the Court with without jurisdiction

action.

The chief contention of the

Legislature

Army

or

plaintiff

was

is unconstitutional in that it

that the act of the

impairs

the

Oregon
obligations of a

citing a number of cases which had arisen from ques
tions
unconstitutionality of similar legislation passed during
the Civil War, the Court adopted the conclusion in the case of Breitenbach v. Bush, 44 Pa., 313, 84 Amer. Dec, 442, as being "to the effect"
that such a stay of proceedings is permissible and valid if for a time
contract.

as to

After
the

that is definite and
for

a

reasonable,

time that is unreasonable.

of enlistment

being

fixed

at

but void if for

an

indefinite time,

or

It is further considered that the term

three years,

or a

possible

shorter time, it

was not unreasonable, considered in the light of existing circumstances."
(Pierrerd et aux. v. Hock et al, 184 Pac. Rep., 494).

J. C.

W.
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Mental Suffering

Right

In

an

suffering

action in
as

Recover Damages.

to

�

damages for slander,
being called a thief,

the

result of

the accusation had been communicated

to at

proper to show mental
alleged slander.

as a

The

plaintiff alleged

suffering only

was

present

at the time the

truth of his statement in

a

accusation

justification.

a

"thief,"
was

particularly

because

hird party, and it was held
result of publication of the

that he had been caused

because the defendant had called him

plaintiff alleged mental

but not

great mental suffering
and that his son-in-law

made.

Defendant

Plaintiff admitted

pleaded
taking certain

fence posts which had formerly divided his land from defendant's,
claiming that he took them in good faith and that they belonged to him.

introduced on both sides as to the ownership of the posts.
judge refused to allow the plaintiff to testify as to the
mental suffering caused by defendant's "accusation" ; and also rejected
an instruction offered by plaintiff's counsel that the
jury should take
into consideration the mental suffering "that such accusation would
be likely to cause one not guilty of theft and not guilty of being a thief."
Exceptions were noted to both of these rulings of the Court, and, after
a verdict was returned for one dollar in favor of the
plaintiff, plaintiff

Evidence

was

The trial

appealed

upon

errors

of law and because of

an

insufficient verdict.

In

upholding the Trial Court, the Supreme Court of Iowa held that
the plaintiff could not recover for mental suffering as a result of the
accusation as the plaintiff's counsel contended that the Court should
have instructed the jury but that the plaintiff could recover merely
for such mental suffering as could be proven to have been caused
by
the publication of the alleged slander to the plaintiff's son-in-law and
for injury to reputation caused thereby; and, further, that the
jury's
finding for nominal damages was justified inasmuch as the only person
to whom the accusation had been published was the
plaintiff's son-in-law,
who had appeared as a friendly witness on behalf of the
plaintiff in
the trial.
(Greenleaf v. Cofiman, 171 N. W. 580.)
j c W.
�

�

Right to Recover Against Municipality
Street

by

Reason

of

Pedestrian Forced into
Construction Work
Injury to
�

�

Pedestrian.

Conceding that a municipality has the right to withdraw from
of the public part of a sidewalk in the interest of public
safety,

use

the
can
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abutting property owner legally convert the barricaded area to his
during the reconstruction of a building without formal per
mission of the municipality; and can the municipality escape liability

the

own use

for the death of

a

who is forced to walk into the

pedestrian

around the obstruction and while
collides with him without
Both of these

doing the driver
justification or excuse?
so

questions are answered

Court of Iowa, in a
handed down in the

in the affirmative

unusual in that

decision,
of Jones

of

no

an

roadway

automobile

by the Supreme

authorities

of Fort

are

cited,

et al

(171
City
Dodge,
16).
A large building in the business section of the city of Fort Dodge was
partially destroyed by fire, and only the walls, which were a menace to
passing travel, were left standing. The City authorities immediately
withdrew the portion of the sidewalk in front of the premises from use
by the public, constructing a barricade around it. Subsequently, the
owner of the damaged building commenced its reconstruction, and
built a supply shed over the entire area enclosed within the barricade.
A pedestrian walking along the sidewalk was forced out into the
roadway because of this structure, and was struck by an automobile.
case

vs.

N. W.

He later died

as a

This action is
inasmuch

as

result of the accident.

brought by

the property

regulation requiring

the decedent's father who contends that,

owner

had failed to

authorization from the

comply with
City Council

a

municipal

to build or

maintain any obstruction on the public sidewalk, he, the property owner,
was responsible for the accident
by reason of decedent having to walk

roadway around the obstruction ; and, also, that the municipality
jointly liable for having permitted this violation of the regulation

into the
was

to

Held, that the property

exist.

into

a

which

merely converted

owner

the barricade

protection to the public in the form of a shed, no part of
projected beyond the restricted area; and, further, that even if
safer

the shed had been erected and

lation,

it had

no

bearing

with the automobile

appeared

was

on

the

permitted

to

exist in violation of

the present case,

proximate

cause

in the record to show that there

excuse

for the collision.

N. W.

16).

Jones

vs.

City of

as

a

regu

the decedent's collision

of his death, and
was

Fort

nothing
justification or
Dodge, et al (171
J. C W.

any

J. C.

W.

