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LIMITATIONS INHERENT IN ANTI-TRUST
PROSECUTIONS.

Now that we are entering upon the fourth decade since the enact

ment of that bulwark of American freedom in interstate trade�the
Sherman Anti-Trust Law�it seems natural for thinking men to in

quire into the progress made in that department of American jurispru
dence which deals with monopolies and restraints of trade.

Accordingly, and at the very threshold of consideration of the subject
before us, let us endeavor to take stock of the things already accom

plished and to list (if we can) those things yet remaining to be done.
If we adopt this course, it may transpire we shall discover whole areas

of the anti-trust field which have been preempted and reduced to pos
session by the American public through the agency of prior Sherman
Law suits, and therefore no longer constitute debatable ground ; and it

may even be made apparent that new facilities for maintaining com

petitive conditions in trade have caused the employment of anti-trust
prosecution to appear archaic�a relic of by-gone times.
Unless all signs fail, the topic is ripe for discussion now; and ap

propriate treatment seems to demand that it be dealt with under two

general divisions� (a) legal and economic aspects, and (b) those fea
tures which relate to the extent of the jurisdiction of the Federal anti
trust laws. Accordingly, let us now proceed with the discussion of the
several phases of our subject in the order mentioned above.

FIRST:
Limitations Imposed by the Nature and

Purpose of Our Federal Anti-Trust Laws

When dealing with this subject, there has developed in numerous

quarters in the treatises of the text-writers and in the debates and pro
ceedings of Congress, as well, a tendency to regard the anti-trust
statutes as punitive or even vindictive in their object, and legislative
intent; and no doubt the ruthless element among our "captains of

1
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industry" have brought upon themselves a measure of punishment
through conduct well fitted to create such a sentiment in the public
mind. In the period anterior to Federal interference to protect the

interests of the people, legitimate enterprises were disrupted through
unfair trade-methods ; and dismantled factories and other industrial

wreckage were strewn along the highways of American Trade ; and

sights like these bred a desire to inflict upon such commercial offenders
the weightiest punishment the anti-trust laws could afford. Our Fed
eral Department of Justice has prosecuted numerous monopolies and
trusts in this spirit; and to a limited extent the punishment has been
made to fit the crime.

During the quarter of a century of active Sherman Law enforcement
�1890 to 1915�eighty-four indictments were returned under the
criminal features of the statute ; and six convictions were secured. In
the course of certain civil actions against infractors of the anti-

monopoly laws, defendants were prosecuted for violating the courts'

injunctions ; and in some instances sentences of fine and imprisonment
were imposed.
Eighty-seven civil suits sounding in equity were filed under the

anti-trust laws during the corresponding period ; and prayers for dis
solution were incorporated in the petitions of the most important cases.
Judgments in favor of the Government were entered in twenty-nine
cases; in thirteen instances decisions adverse to the Government were
rendered ; in fifteen cases agreements of settlement were reached and
the prosecutions terminated in the entry of "consent" decrees; while
at the close of the twenty-five year period of frequent prosecutions
under the Sherman Law, viz., in 1915, thirty court proceedings were

still pending. Only one suit was brought to enforce the condemnation
of property seized in transit,�as permitted under Section 6 of the
Sherman Law, and this proceeding was dismissed with the consent of
The Government.
Thus it will be seen that whereas the Department of Justice exerted

its force and might in full measure, in an endeavor to carry into effect
and make formidable the means provided for the punishment of those
persons and interests engaged in monopolizing American trade, the
results attained were (if we scan the situation as a whole) only meas

urably satisfactory from the prosecution's point of view. That the
influence of the anti-trust suits was considerable, even though for the
most part indirect and deterrent�is a conclusion few would gainsay ;
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but the convictions were too few in number to justiry belief that fear
of those prosecutions, operating alone, will ever restrain a determined
capitalist from entering upon a predatory campaign, where he is
actuated solely by a desire to secure complete market-control of a

commodity or to monopolize some industry. Given the presence of
sufficient inducements to engage in such trade-restraining enterprises,
and the terrors of the Sherman Law would not effectually curb his
endeavors unless moral considerations and "a decent respect to the
opinions of mankind" also enter into the calculation. Hence we see

that, viewed as a punitive or even as a deterrent element, the Sherman
Law is only a qualified success.

Having dealt hitherto with the subject from the direction which
discloses the nature, aspects and delimiting qualities of the Sherman
Anti-trust statute, when viewed as a feature in the realm of Federal
criminal law ; and having likewise noted the narrow scope of its useful

employment as a means of enforcing retribution or reform through
government actions brought in the civil side of the court�let us now

direct our attention elsewhere while we inspect the extent to which

private parties have succeeded in obtaining a measure of the redress this
remedial statute was intended to afford. Needless to say, this phase
of our topic is highly interesting and highly important as well ; but its
consideration need not detain us long.
It is true the formulation of beneficial rights for private litigants is

existent in the terms of the anti-trust statute which Senator Sherman

sponsored in 1890; but beneficial results are another matter; and in
this instance it may be discovered they resemble white blackbirds�not

altogether impossible in theory but extremely rare in actual occurrence !

Numerous private actions for damages were brought in the years
1890-1915 ; but the provision permitting recovery of treble damages
proved to be illusory and very inadequate when invoked. The recov

eries in the Danbury Hatters' Case (235 U- S. 522) and in the action

by the City of Atlanta against the Addystone Pipe and Steel Combina
tion (203 U. S. 390) are perhaps best known among cases where
actual recoveries were obtained.
If we turn to those cases where private litigants sought redress from

the equity side of the court, we find that in nine suits brought by non

government parties, in every instance injunctions to prevent alleged
threatened injuries were refused ; not even the State of Minnesota was

able to obtain such relief in equity through the Sherman Law channel.



4 GEORGETOWN LAW JOURNAL.

In every instance the court held, under a very literal and somewhat
strained construction, that the statutory right to apply for injunction
relief pertained solely to the Federal Government, operating through
the Department of Justice.

Summarizing the results obtained in public prosecutions, as well as

in private suits, brought under the anti-trust statutes, it will readily
be observed that the actual gains are far from satisfactory to the

moving parties. It is true a number of powerful combinations were

dissolved; but their separate units almost universally continue under

the old ownership and control; and instances exist where there is

ground for belief that the "overhead" charges for administration are

increased by duplications of official staffs, and that some measure of

economic waste has resulted from the enforcement of the separatistic
dogma inherent in the Sherman Act itself. We do not in the least

dispute the correctness of the attitude that where principles are in

volved, minor considerations must yield precedence; nor would we

gainsay the proposition that the public benefit is the paramount con

sideration. As in geometry, the whole is greater than any part, how
ever large; and the interests of the commonwealth exceed those of any
individual. Still, inquiry naturally arises whether there is no middle
course�no practical method�whereby corresponding or superior re

sults can be obtained without involving the solution of questions of

principle. In brief�is there no alternative route which affords us a

fair prospect that commercial efficiency can be retained, without endan
gering the continuance of competitive conditions in trade ?
The answer to this natural and very pertinent query in found in

certain recent Federal legislative, measures enacted in answer to an

almost universal demand by American business interests. Congress,
after extended hearings, created the Federal Trade Commission, and

delegated to that body power to investigate incipient monopolies and
trade-restraints while yet in the formative state, thereby providing an

instrument well calculated to nip the incipient "trust" before it had
flowered, much less reached a state of full fruition. Under the old
order, many old combinations were permitted to flourish; and new

combinations were perennially in the forming. Prosecutions under the
Sherman Law have shown themselves to be abortive as a constructive
or even deterrent factor in the commercial life of the nation ; the con

suming public has not greatly profited by the dissolutions of "trusts" ;
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while continued existence of combinations of similar nature and scope
�but less openly aggressive in their methods and deportment� is

notorious. The lunch box of the working man and the larder of the

housewife have not been particularly benefited. Business manners

rather than the essential element of control of commodities have become

the test and touchstone, when the question of an anti-trust prosecution
is concerned. To prosecute all infractors of the Sherman Law would
far exceed the capacity of any staff the Department of Justice could
assemble�even were its annual appropriation increased many-fold.
But�"When the bell strikes, the cause appears !"

Fortunately alike for private and public interests, the era of regu
lated combination is supplanting the era of attempts to maintain
enforced cfompetition. Unrestricted competition is ruthless and de

structive in its ultimate results; it was this condition which bred the

typical "trust" which came into being in the '70s and '80s, and flour
ished so amazingly during the succeeding two decades.
The Federal Trade Commission has a two-fold function:
First: It investigates, and to that extent diagnoses the economic

effect of combinations now existing or hereafter formed.
Second: It scrutinizes charges of "unfair methods of competition in

commerce" ; and by the enactment of the Webb-Pomerene Law, Con
gress has sought to enlarge the field of the Trade Commission's
activities by extending its authority and jurisdiction to American
overseas trade.
Thus it will be seen that while the Federal Trade Commission Act

19 not free from human imperfections, this remedial statute does

promise relief to American trade along normal and modern lines�as

developed by actual experience garnered during those thirty years
since Senator Sherman contributed to our series of reformatory laws
the statute which bear9 his distinguished name.

The American public has cause to be thankful for the restraining
influence exerted by the Sherman Act and the other anti-trust laws.
Whereas Great Britain has backslidden and no longer maintains her

high estate as exemplar of fair play in things commercial, since the

comparatively recent date when Parliament and the English courts

effectually overruled the ancient tenets which formerly protected the
small trader and kept the channels of trade as royal highways free to

all�upon America has devolved the duty and privilege of leadership
in combatting monopolies and oppressive trade restraints. We make
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no claim to possession of the gift of prophecy ; yet we dare to predict
the preference now being given to material considerations when deal

ing with monopolies operating within the jurisdiction of the English
government denotes a backward drift which, if unchecked, will carry
that nation far from her position as leader in the cause of free and

independent commercial dealings. Because a people encourages and

actively promotes success in traffic and industry�

"Needs her spirit lack * * *

"All loves except what trade can give ?"
The poet Browning's inquiry calls for an emphatic "No!"; and we

trust America's course will illustrate in coming years the correctness

of our belief that control of monopolies is a phase of political altruism
which is essential to orderly national life. To hold otherwise leads us

dangerously near that political abyss�"where wealth accumulates,
and men decay."
For confirmation of our position as to indifference of the English

courts when monopolizing trade-restraints occur, see�Mogul Steam
ship Company v. McGregor, (1892) Appeal Cases (Eng.) 674.

Nordenfeldt v. Maxim-Nordenfeldt Company, (1894) Appeal Cases

(Eng.) 535.

The foregoing trust-favoring rulings are cited and confirmed in

Attorney-General of the Commonwealth of Australia v. Adelaide

Steamship Company, (1913) Appeal Cases (Eng.) 781, where the

Standard Oil Case (221 U. S. 1) is discussed unsympathetically. The

fact that Congress enacted the Sherman Law to protect the small mer

chant and trader gains for it no commendation or approval as a

precedent and authority on the part of the members of the House of
Lords and Privy Council who decide this appeal; it is there held that
the element of "detriment to the public" must be fully proven ; and, in
effect, the Malthusian theory is permitted in it to run its pernicious
course in British trade through the unsurvival of the commercial
interests which do not possess powerful connections or great financial

strength.
One feature of those rulings may be termed epochal; and we must

not permit that feature to pass unmentioned here.
A generally recognized principle of the common law penalizes con

tracts in restraint of trade by denying to parties thereto the ability to

enforce those compacts through the machinery of the courts. In ef

fect, that tenet is now abrogated and set aside within the jurisdiction
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of Great Britain; and British tribunals are actively engaged in aiding
persons concerned in promoting such combinations. In each of the

cases cited above the courts have lent their powerful assistance to the

consummation of a trade-restraining agreement. That aid does not

take the form of a frontal attack upon the opposing principle of the

common law ; but the assault proceeds quite as effectually by a flank
movement consisting of exceptions so numerous and extensive that

the ancient rule is reduced to a state of impotent desuetude.
Those who wish an illustration of the application of the principle

we have mentioned will find it presented in Hilton v. Eckerley (Eng
land, 1855-6), 6 E. and B, 47; although the leading authority (in a

historical sense) is the Ipwich Tailors' case (1615), 11 Co. Rep.
53 (a).
The principle of the common law touching contracts in restraint of

trade is discussed at some length in Wald's Pollock on Contracts, pages
472-3; also in Leake on Contracts (England), 4th Edition, page 515.

Realizing, however, that "comparisons are odious," let us now leave
behind us a matter which primarily concerns British subjects; and,
returning to our home affairs, we have not far to seek to discover the

pith and marrow of the consistent and effective endeavor by Congress to
"keep the faith" and to upbuild rather than to pull down individualism
and independency in American trade. It is in the Sherman Law and
other American anti-trust laws that we discern clearly the outward
sign and exponent of that continuing spirit of loyalty to a great prin
ciple�the principle of "the square deal" in trade�to which we are

alluding now. When amending her course, and adopting the doctrine
of regulated combination in the place and stead of vain attempts to

institute and maintain compulsory competition�America has merely
sought "with a stronger faith" to embrace modern methods of applying
that doctrine of fair trade which is embedded in the very fibre of the
Sherman Anti-Trust Law.
Accordingly, it has been made to appear that, in a practical world,

there are limitations inherent in anti-trust prosecutions; and that
regulated organization and combination is wisely deemed superior to
enforced competition, as a working quantity. Having adopted this
revised means of applying the old-established principle of commercial
fair dealing�a principle at once well seasoned and well tried, and now

accepted as one of the pillars of American jurisprudence�the people
of the United States have created a new instrumentality, namely, the
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Federal Trade Commission, to supervise the channels and the flow of

trade. Regulation and prevention (except in proceedings against
hardened offenders) are henceforth substituted for the old order

whereunder anti-trust prosecutions were instituted by the government
in efforts to right wrongs already far advanced on the road to trade

restraints and monopolies. In the eyes of many well-informed citizens

the delegation of powers so numerous and extensive and so close to

inquisitorial in their nature, was a new departure in Federal industrial

legislation ; and they feared lest the landmarks imbedded in the Consti
tution and the traditions of the fathers of the nation would be removed,
or at least changed about, to the detriment of the commonwealth.
It was indeed a new departure; and such fears were natural even

though contradicted by the results attained and by the situation as it

exists at the present time. The movement from enforced competition
to regulated combination has behind it an earnest purpose directed
toward a wholesome end. Signs are not wanting that the future will
affirm the favorable verdict which the people of today are rendering
upon the activities of this Federal board, and that nation-wide advan

tages will ensue and crown this legislative venture into the sphere of

(if we may coin a term) legal and moral economics.

SECOND:
Limitations Upon the Right to Extend Jurisprudence

Into Foreign Lands

While the space at our command (like our subject) has its "limita
tions," we shall endeavor to give at least an epitome of the existing
situation as to extra-territorial jurisdiction possessed by a sovereign
state, leaving to our readers the opportunity of amplification by study
of the subject as exemplified in the leading cases we shall cite in this
interesting branch of international law.
We would be engaged upon an interesting as well as instructive

occupation were we to wander in the fields of thought which adjoin the
precincts to which our attention is now confined and to concern our

selves with those international "trusts" which have been constructed by
certain combinations of nation-wide interests which dominate the
production and sale of their several commodities, and which thus are

enabled to extend their controlling influence into world-trade. Scrutiny
of those activities would disclose very plainly the fact that in such
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situations national boundaries, like the provisions of the Constitution,
"do not count between friends."

However, before we "close the incident," and return to the consider
ation of our immediate theme, it may be permissible for us, en passant,
to mention that among products thus controlled which are essential
factors in existence or progress under the conditions of modern life,
we should find such important items as steel rails and the medicinal
bark commercially known as quinine. It may well be that international

monopolies will be dealt with effectually at some future time through
the channels of diplomacy, since the treaty-making power rather than
the power of courts is required to cope with evils which transcend the
confines of individual states, and where the health and industrial devel

opment of whole peoples are concerned. In any event, we only mention
this phase of the general topic to eliminate it from further mention

here, because, while important per se, and no doubt pertinent�it is
not entirely germane and necessary to our present purpose.
What does concern us, however, is the extent of the extra-territorial

power of the Federal courts when employed in the enforcement of the

provisions of the anti-trust statutes ; and it is this particular phase to

which we now direct our attention.
This point comes up squarely under Section 4 of the Webb-^Pom-

erene Export Trade Law, which provides that when engaged in enforc

ing statutory prohibitions directed against "unfair methods of competi
tion," the powers of that body "shall be construed as extending to

unfair methods of competition used in export trade against competitors
engaged in export trade, even though the acts constituting such unfair
methods are done without the territorial jurisdiction of the United
States." No doubt the person drafting this statute intended that it
should apply only to citizens or residents of the United States, when
thus engaged in export trade ; and ( for the purpose of this discussion)
we shall assume the meaning to be thus circumscribed.
The constitutionality of this provision does not admit of serious

discussion. Chief Justice Marshall disposed of that question when, in
construing the commerce clause, he said, in 1824 (Gibbons v. Ogden,
9 Wheat. 316, 421) : "Commerce, undoubtedly, is traffic, but it is

something more; it is intercourse. It describes the commercial inter
course between nations and parts of nations, in all its branches, and
is regulated by prescribing rules for carrying on that intercourse."
Another eminent jurist has confirmed this reasoning. Justice Har-
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Ian, in the Northern Securities case, (193 U. S. 197, 332, decided in

1904), when determining the powers of Congress over trade-restrain

ing devices employed in connections which might impede the flow of

international commerce, has this to say :

"The constitutional guarantee of liberty of contract does not

prevent Congress from prescribing the rule of free competition
for those engaged in interstate and international commerce."

And again (page 344).

"And all, we take it, will agree, as established firmly by the
decisions of thi9 court, that the power of Congress over commerce

extends to all the instrumentalities of such commerce, and to every
device that may be employed to interfere with the freedom of
commerce among the states and with foreign nations."

(The italics in these passages have been inserted by us).
In so far as this doctrine of the supremacy of Congress in matters

of commerce is sought to be applied through criminal statutes, it is

subject to obvious limitations when enforcement is sought within the

precincts of another jurisdiction; for the citizen or subject thereby is

plainly brought under a dual code of conduct, since (a) he is subject
to the laws and local regulations of the country where he resides, and
(b) he is amenable to the courts of his home jurisdiction, and must

answer there as well as locally for his course of behavior abroad.

Beale, a recognized authority in matters connected with interna
tional law, has this to say at page 20 of his "Treatise on the Conflict
of Laws" (1916) :

"A sovereign exercises a personal jurisdiction based on law
over his subject abroad. This personal jurisdiction is limited so

long as the subject stays in the territory of a sovereign foreign to
the forbidding acts, or negative commands."

But far more sweeping is the scope of extra jurisdictional authority
conceded by the Institute of International Law, through the resolution
adopted at Munich in 1883 :

"Each state reserves its right to extend its national laws to acts
committed by its citizens abroad."

Thus it appears that even under the more restricted version of this

power, the "negative commands" embodied in the "thou-shalt-nots" of
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the Federal Anti-trust Laws (including the Federal Trade Commission

Act, and its companion statute, the Webb-Pomerene Law) are plainly
included; and Congress has power to enact legislation which will be

binding upon citizens residing abroad in so far as it restrains them

from engaging in unfair practices in American export trade. It is

true the utterances cited above relate primarily to criminal laws; but
the Sherman Law has repeatedly been held to be a criminal statute,
and since all the anti-trust laws partake of the same general character,
those authorities apply here, and govern the situation as to its legal
aspect.
If we cite the doctrine in effect in all Continental European countries,

it assuredly will tend to clinch the right of Congress to exercise its

restraining power over American citizens in extraterritorial jurisdic
tions ; for in those countries it is universally assumed that punishments
for major crimes are enforceable as to subjects residing abroad, while
the rule as there applied involves liability to prosecution at home for
misdemeanors which are also offenses under the laws of the jurisdiction
where the act was committed.
The harshness of this doctrine is somewhat mitigated (at least in its

application) in the British Isles. The laws of his homeland do not

pursue the British subject when charged with commission of crime in

foreign civilized countries, unless the charge relates to certain enumer

ated classes of offenses. Thus, treason, murder and bigamy, and
crimes committed by British subjects on board foreign vessels, and
infractions of criminal law committed by British seamen in any portion
of the globe, afloat or ashore, are triable by British tribunals within
the home jurisdiction.
Despite this wealth of authority for the assertion and exercise of

control over American citizens when located beyond the confines of

territory under our national flag, a somewhat parochial view has been

adopted and applied by our government, when questions of this de

scription have arisen and demanded adjudication. John Bassett Moore
formulates our practice as follows :

"It has been constantly laid down by the Executive Department
of the United States, as a rule of action, that the criminal jurisdic
tion of a nation is confined to acts committed upon its actual or
constructive territory."
(Report on Extraterritorial Crime and the Cutting Case, page

113).
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This pronouncement is in line with the authority of an early decision

of the Supreme Court (1824), when passing upon laws affecting or

regulating the conduct of American citizens sojourning in foreign
parts, where it was held that the language employed "must always be

restricted, in construction, to places and persons upon whom the Legis
lature has authority and jurisdiction." (The Apollon, 9 Wheat. 362).
No doubt the natural echo from these sentiments is seen in the

laissez-faire attitude so much in evidence in our diplomatic dealings
where the rights of our citizens under foreign criminal laws are con

cerned; for where no home jurisdiction is claimed, local justice (or
injustice) must be permitted to proceed to a conclusion along its

accustomed course.

Those who are desirous of entering more fully into the discussion of

the opposing theories embodied in the territorial and extraterritorial

doctrines, will find a valuable summary of the subject in an article by
Dr. William Notz, upon "The Webb-Pomerene Law�Extraterritorial

Scope of the Unfair Competition Clause," contained in the Yale Law

Review, November, 1919.
The Supreme Court followed this restricting "territorial" doctrine

when it decided the familiar Banana Case {American Banana Com

pany v. United Fruit Company, 213 U. S. 347�April 26, 1909), where
it refused to take jurisdiction of a charge that a fruit company organ
ized and operating under an American franchise had injured its rival
�also a domestic corporation�by inciting a revolution in Central
America and causing the destruction of certain plantations and a rail
road constructed and operated to transport fruit to the port of ship
ment to the United States.

Since this utilization of the revolutionary pastime of Central Amer
ica to accomplish the elimination of a competitor unquestionably af
fected the foreign trade of the United States, and since the scheme was

presumably "hatched" around the directors' table in the home jurisdic
tion�the decision seems to be a judicial enigma rather than sound law.
The clause (Section 4) of the Webb-Pomerene Export Trade Law

clothing the Federal Trade Commission with authority to regulate
"unfair methods of competition used in export trade against competi
tors engaged in export trade, even though the acts constituting such
unfair methods are done without the territorial jurisdiction of the
United States"�was no doubt intended by Congress as direct authori
zation for intervention by the Federal Trade Commission in such
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situations, where export trade is concerned, thereby substituting posi
tive statutory rights and powers in the place of judicial construction;
and to that extent our National Legislature has effectually reversed
pro tanto the judicial determination in the Banana Case.
Fortunately, there are at hand concrete instances of actual enforce

ment of Section 4 of the Webb-Pomerene statute. In June, 1919, a

complaint was issued against Nestle"s Food Company, Inc., New York,
alleging that it camouflaged its product as of European origin, and

thereby was enabled to gain a preference over its competitors in the
Mexican market. At a somewhat earlier period (1918) the United
States Gold Leaf Manufacturers' Association was charged by the
Trade Commission with planning to "dump" its wares abroad, in order
to maintain fictitious prices in the home market. At the conclusion of
these initial prosecutions brought under the extraterritorial provision
of the Webb-Pomerene Law, i. e. the provision extending its jurisdic
tion to charges relating to practices in American export trade�the
Commission issued its "cease and desist" orders; and each of these
"unfair methods of competition" was discontinued in the interest of
fair dealing in American overseas traffic. Under the time-honored
"territorial" principle theretofore applied by our Department of State,
as formulated by John Bassett Moore in the Cutting Case (supra), it
is difficult to figure out how these trade-restraining practices could have
been overcome ; and it seems not unlikely a suit brought under the pro
visions of the anti-trust laws would have been dismissed for want of

jurisdiction, as occurred in the Banana Case, already cited.

Conclusions

The situation disclosed in the course of our article seems to point to
three clearly-defined results :

First : Enforcement of our anti-trust laws in the past has unques

tionably exerted a measureable degree of deterrent influence upon
would-be monopolizers ; but the maintenance of competitive conditions
in manufacture and in the other phases of commerce and industry de
mands the existence of a continuous supervising body, with power to

file charges, to carry on investigations, to prosecute alleged offenders,
and upon proof of guilt to issue restraining orders�while preserving
for every defendant the right to demand a judicial scrutiny of the
entire proceeding.
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Unless our argument and our contention have failed, it must appear
there are inherent limitations in anti-trust prosecutions, due to the

inability of courts to operate quickly and surely and, in a sustained

way, in furtherance of maintaining competitive conditions in American

trade; and due also to the fact that monopolies and "trusts" must

assume formidable dimensions before those trade-restraints become

cognizable by tribunals having jurisdiction to hear and determine the

issues involved. These defects in the nature and scope of prosecutions
conducted under the anti-trust laws, are quite obvious ; but fortunately
these structural weaknesses have not caused serious injury to the
American people, for the public has realized those defects in season

and the weak places have been reinforced. To that end, Congress has

instituted the Federal Trade Commission, a body which operates sum

marily and continuously in furtherance of maintaining a healthful
industrial condition, due to fair dealing in trade and commerce through
out the United States�including every Territory and Possession which
owes allegiance to the American flag; and (by recent enactment)
Congress has delegated to that board power to regulate practices in

American export transactions everywhere.
Second: The right to legislate extraterritorially pertains to Con

gress, under the principles of international law ; and there are no

inherent limitations in anti-trust prosecutions relating to offenses com

mitted in the foreign trade of the United States, excepting in so far
as Congress sees fit to fix those limitations in the statutes which it

enacts. Combinations in import trade are prohibited under the provi
sions of the Sherman Law, the Wilson Tariff Act, and the Panama
Canal Act ; and offenses may be proceeded against thereunder, except
ing in situations where the Supreme Court has restricted the field for
anti-trust prosecutions by decisions which tend to limit jurisdiction to

matters of domestic origin or operation.
However, the time is approaching when something formative must

be enacted in the way of adjusting our statutes to the imperative needs
of a nation inspired by aspirations to be classed among the controlling
factors in world-trade. Provision for freedom in import activities
must be provided�that is, freedom to combine in import trade. Our
existing laws are parochial, antiquated and altogether out-worn as to
that. Unless American ships are expected to return in ballast to their
home ports, Congress must enact a measure akin to the Webb-Pom
erene Law, applicable to the requirements of our interests concerned
in import trade.
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The existence of a Federal board (the Federal Trade Commission)
now engaged in supervising the course of export trade, greatly simpli
fies the question of administrative control of combinations in the traffic

flowing into the United States from foreign parts ; and no doubt proper
safeguards against monopolies and "trusts" can be incorporated in the

provisions of the measure when drafted by Congress. Opponents of
such modernizing of our foreign trade requirements no doubt will
endeavor to raise the issue of "tariffs v. free trade" ; but in reality that
is a question quite apart from the privilege of co-operation by our

merchants when engaged in bringing foreign goods to American
shores.

In American export trade, the right to combine has been given only
conditionally ; and unfair trading such as has been expressly prohibited
by and between American exporters, forfeits that right. Theoretically,
there is no inherent limitation to anti-trust prosecutions, where those
conditions are violated in export trade, or where unfair practices by or
between exporters�or importers�are shown. In practice, however,
as time progresses, the Federal Trade Commission will doubtless prove
to be the more certain medium for obtaining speedy and adequate
relief in such trade disputes.
Third: Finally,�practical considerations do enter into and affect

conditions where anti-trust prosecutions are concerned ; and in their
results these considerations amount to inherent limitations. Over-zeal
on the part of ambitious prosecution officers of the government is not the
least among the number of those practical elements which must be

provided for (or, more correctly, provided against) when an appro
priate Federal Statute is in process of enactment. At all costs, indi
vidual originality and initiative must be preserved as a vital factor in
the future upbuilding of American enterprises at home and abroad.
Other practical considerations militating against trade-regulation by
or through courts will present themselves in varying numbers to our

readers; but we will not enter into that matter at greater length.
Doubtless, Congress will take cognizance of the entire situation, and

ultimately will extend its policy of regulating commerce by instituting
commissions or similar continuous boards, rather than through legis
lation operating by way of the machinery of the courts, which (as we

have indicated) present inherent defects when questions of administra
tion are primarily concerned.
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Even though, in compliance with the provisions of the Federal Trade
Commission Act, stern measures shall sometimes be required to repress
unfair methods of competition in commerce; and even though that
course s'lall (however unlikely) entail for the American people a life
of "homely joys, and destiny obscure"�the true philosophy of life
should prepare us to welcome that result, if it squares with conscious
rectitude and provides spheres of independent action for our manufac
turers and traders, at home and abroad.
"Let us * * * aspire to live as those
"In harmony with truth, ourselves being true !"

Georgetown Law School. Richard S. Harvey,
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1 ME LAWYER'S SPHERE OF HIGHER
USEFULNESS.

Hon. Ira E. Robinson

There is a phase of legal ethics different from that usually dwelt

upon in an address on the subject. It is the lawyer's professional rela
tion and duty to the government, the laws of which he is chosen to ad

minister. We may speak of it as The Lawyer's Sphere of Higher Use
fulness.

The profession of the law in this country has been a ministry of

good government. Lawyers�great lawyers�were the leaders in the

founding of the nation. They indeed conceived and moulded that

form of democratic government which has long been the pride of every

loyal American and the admiration of the world. And that great gov
ernment has, under the leadership of the men of the bar, been success

fully defended against every assault and safely guided through every
crisis. Lawyers have filled the important stations in the nation and

State, and have ever proved true to the political faith of the fathers of
the Constitution. They have been the helpers and leaders in every

public cause. They have not hesitated to sacrifice themselves on the
altar of their country. Devotion to the fundamental principles estab
lished by the founders�patriotism of the highest and truest type�

has had its fountain head in the legal profession. The influence of
the bar, with equity and justice virtually innate in it, has checked
radicalism and injustice in impetuous times.

The people have recognized in lawyers sound opinion, virtuous

bearing, and correct grasp of governmental principles, and have re

posed confidence in their ability safely to lead. This commanding posi
tion of the legal profession has made it indeed the great balance wheel
m the wonderful machinery of American government. The higher
usefulness of that profession has been�yea, we hope, still is�its lead

ership in affairs of community and State. Far above and beyond its
usefulness in matters of ordinary business, is this sphere of leadership
in the affairs of humanity. Exalted ministry,�what lawyer does not

look with pride and high resolution upon it?
18
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De Tocqueville, writing in 1835, noticed the influence of the American
bar in matters of citizenship and State. In "Democracy in America"
he said:

"In visiting the Americans and in studying their laws, we per
ceive that the authority they have instrusted to members of the
legal profession, and the influence which these individuals exercise
in the government, is the most powerful existing security against
the excesses of democracy * * * The more we reflect upon all that
occurs in the United States, the more shall we be persuaded that
the lawyers, as a body, form the most powerful, if not the only
counterpoise to the democratic element. * * When the American
people is intoxicated by passion, or carried away by the impetuosity
of its ideas, it is checked and stopped by the almost invisible in
fluence of its legal counsellors." But another impartial foreigner,
writing in recent years, Lord Bryce in "The American Common
wealth," sounds a note that should arouse every member of the
profession. Hear his words: "Taking a general survey of the
facts of today as compared with those of the middle of the last
century, it is clear that the bar counts for less as a guiding and
restraining power, tempering the credulity or haste of democracy
by its attachment to rule or precedent, than it did then."

Is it true, as Mr. Bryce indicates, that the profession is losing its
influence in public affairs? Can it be that it is assuming a mere com

mercial status instead of maintaining the honorable and proper place
it once held : Shall not its former commanding position of influence be
maintained? No lawyer of high ideals will say nay. The very honor
of the profession, bent at all times on justice, moderation, virtue and
the uplift of the race, speaks out an emphatic affirmative. No true

lawyer is mercenary or selfish. The real minister of the law lives
and works for higher and better things than mere monetary income
or personal advancement. He lives on a high plane of citizenship- He
means that the next generation shall have better ideals and happier
lives by reason of his having lived in the present. He is imbued with
the worth of his power for good. He chooses the better part, and, as
occasion demands, meekly or courageously administers his office in
the interest, not of himself, but of truth and right. In this course, he
is sustained and sanctified by the religion of his forebears, the mem

ory of an ancestry noble for its uprightness, the traditions and history
of his country, the honor of his God-given work, and the wise vision
which his very legal spirituality gives him of the eternal fitness of

law, order, and the establishment of justice. Thus he worships at the
shrine of Truth. He realizes above all other men that,
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"He's true to God who's true to man;
Wherever wrong is done

To the humblest or the greatest
'Neath the all beholding sun,

That wrong is also done to us

And they are slaves most base
Whose love of right is for themselves
And not for all the race

"

But the profession cannot maintain this higher usefulness unless its

members keep true to its ideals. "The truth itself is not believed from

one who often hath deceived." Shall those who have a low conception
of the profession be allowed to enter its sacred precincts or to remain

therein? The value of a good name is as great whether it pertain to

individual, professional, or national life. No good lawyer desires in

bis local tar the professional company of any man who does not re

flect in his life that which is the ideal of the law itself�truth and

righteousness. A mercenary, a prevaricator, a libertine, a stirrer-up
of strife, a traitor to principle, has no regard for the law. Why
should he be admitted to its stewardship? It cannot be preserved in
his hands. Will you give money into the keeping of a thief? Will
you have the Constitution supported by one who hesitates not to sacri
fice its principles for his own selfish ends? To admit men of this class
to the profession is a contradiction of its power and usefulness for

good to the citizen and the State. The profession must be a marked
embodiment of the honor, truth, and stability of the law itself if it
is to maintain the respect heretofore bestowed on it. Only by high
ideals and honorable, courageous action at all times can lawyers hope
to be the great influential factors in American life that the character
of their profession demands that they be.

These words of reminder as to the high calling of the profession, and
of admonition as to its province of higher usefulness, seem fitting in
these times of commercial rapidity�these times when extravagance of
thought is surely keeping pace with laxity and waste along many lines.
It is the laxity of the age in material, physical, intellectual and spiritual
things that has brought to the American people the ills of which they
complain.
We are living in an impetuous day. The habit of our people in

personally living too rapidly is causing them to think too lightly of
governmental affairs, is making them abnormally progressive. The
counterpoise to this is the steadying thought and guidance of lawyers
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of the character of those De Tocqueville described as gracing the

American bar. There never has been a time in the history of the

United States when the call was louder to the lawyer to intervene

and check, by studious thought and cautious action, the trend toward

neglectful disregard of the underlying tenets of our government. It

is peculiarly his sphere to maintain law, to preserve the system of

government founded by men whose genius and inspiration should not

be forgotten, to save from wreck and ruin the great constitutional

system of our country. If the tide that is carrying us from represen
tative government, as founded by the Constitution, as explained so

ably in the Federalist, and as practiced so devotedly by us until re

cently, can be stemmed at all, it must come about by the guidance of

lawyers�by the people's faith in their guardianship of governmental
affairs. That tide toward pure democracy, toward too much govern
mental interference by the mass, must be speedily checked.
It has arisen largely out of the demagoguery of the politician in

teaching the people that they are the rulers themselves instead of their

duly elected representatives. Political party expediency has had in
recent years much baneful influence in our national and State affairs.
There is a want of the old time dignity, reserve and fearlessness in
our political life which makes it fall much below the mark of states

manship. There has grown up a mental dishonesty in so-called leaders,
yea, unfortunately, in duly elected representatives, that will, if longer
allowed, bring us to disaster. Anything for popularity has been the
watchword of the politician. Such a dishonest and unstatesmanlike
course will no longer be tolerated if the lawyers of our country meas

ure up to their high calling. It is of the very ethics of their pro
fession that they respond in condemnation of mere popular, thought
less rule, and assume a leadership that will again bring the people to a

proper understanding that, while ours is a government through the
election of wise representatives charged with the keeping of great
constitutional provisions, and that it is not a government by the mass,
who may lightly and ignorantly overthrow the great tenets that mean
so much more than those unskilled in government can appreciate.
In this critical time when bolshevism barks at all that which we have

so long held sacred, the only safeguard is the legal profession�in its
members appreciating their higher usefulness and fulfilling that sphere.
The lawyers must hasten to exert themselves, as teachers of our form
of government, what it has cost, what it means, what its overthrow
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would entail. The people of this Republic should be made to recall that

the greatest crimes ever perpetrated have been perpetrated in the name

of liberty and popular rule. Washington, Hamilton and Jefferson,
and all the fathers, had before them the history of the struggle for

human liberty, and with the light of that history before them, they
gave the American people a charter of liberty in the American Con

stitution. That Constitution guarantees life, liberty and the pursuit of
happiness to the humblest citizen who claims its protection. It guaran
tees the right of the individual not only as against encroachments of
other individuals, but as against the government itself. And yet a

radicalism, wholly at variance with these great constitutional guaran
ties, is being countenanced by those who know better, merely because
the doing so tends to popularity and the largest number of votes.
A little more laxity in political thought in America, a little more

departure from our anchorage to the fundamentals so well conceived by
the founders, and the red flag of Socialism will be flaunted. Already
have we tinkered too much with our heritage of a great form of gov
ernment. Too nearly have we sold our birthright for a mess of

pottage. It is time for lawyers, out of professional duty, to arise at

the signs of the times and to resolve that, come what may, American
constitutional government shall be preserved.
It seems that the American people will have to be educated over again

in the lesson of liberty regulated by law�that they will have to be

taught again the real value of the guaranties and restraints of the
Constitution under which they enjoy their security. How prone we

are, after we have enjoyed a thing of great value, to forget its value ;
to forget that it needs preservation in order that it should have value ;

to forget the danger that someone may steal it from us.

It is not my purpose in this address to discuss in detail serious
problems of government confronting us. My aim is simply to im
press on that great profession whose duty it is to lead, that the mem

bers of it can not shirk that duty without violating an obligation of
the profession. A transition is on. There is a jar in the world, felt
strongly even here in the homeland. Shall this transition lead us too

far astray from the liberties and restraints guaranteed to us by the
inspiration of the fathers, or shall it be so directed as to preserve to us

those liberties and restraints, fitting them to the larger day in which
we live? Lawyers, as students of government, as skilled experts in
that line, must now exert their influence as never before. Let us
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hope that the majority of the people still have faith in the leadership of
the members of the legal profession, and let us, as such members, work
out the salvation of our country with fear and trembling.
Lord God of Hosts. Be with us yet. Lest we forget. Lest we

forget.'



MARITIME LIENS ATTACHING TO

GOVERNMENT VESSELS.

This question has commanded the attention of the Admiralty bar

during and since the war on account of the entire American Merchant

Marine, both privately and publicly owned, being in the Government
service during the war and the fact that the Shipping Board still

owns and operates a large portion of the Merchant Marine.
The question is whether a maritime lien will attach to a vessel in

the Government service which will follow the vessel into the hands of
an innocent owner. For example, the Shipping Board requisitioned
a large number of privately owned vessels during the war and in
turn turned them over to the Army and Navy for military and naval

purposes. Some of these vessels collided with other privately owned
vessels and either wrongfully sunk or damaged them. In private prac
tice, this tort creates a maritime lien against the offending vessel for
which the vessel is personally liable. Our question is whether this
lien will attach to the vessel, in say the War Department service, and
since vessels in such public service are immune from suit or arrest,
will follow the vessel back into the Shipping Board's hands where by
Statute (Sec. 9 Shipping Act; The Lake Monroe, 250 U. S- 24 G
Suits in Admiralty Act March 9, 1920), the United States is subject
to a suit in personam for such liens, or still further whether, when the
Shipping Board redelivers this vessel to the owners, whether the lien
will still continue to follow the vessel into the innocent owners' hands.

Nature of Maritime Liens

Desty defines a' maritime lien as follows:
"The maritime lien is adopted from the civil law, and imports

a tacit hypothecation of the subject of it. It is just in re without
possession or any right of possession, accompanies property into
the hands of a bona tide holder, and can be executed or divested
only by a proceeding in rem."
"It is a right, a real and vested interest in the thing, an incum

brance by operation of law ; it presupposes a credit given a delay in
its payment, an intentional postponement of the right to enforce
it in rem at the same time that it creates a lien. They are stricti
juris and not to be extended by implication or construction "

24
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The English Rule

Cyc. states the English rule as follows:
"Under the English decisions, the liability of the vessel and the

responsibility of the owner are convertible terms, the procedure in
rem is considered a mere means of getting at the owner through
the vessel ; and hence no maritime lien attaches to the vessel except
for the acts of those bearing the relation of agent to the owner."
26 Cyc. 7-19. Currie v. McKnight, 8 Aspin. 193; The Parlement

Beige, 5 P. D., 97, 4 Aspin. 234).
The American Rule

Cyc. states the American rule to be:
"As finally established the vessel is itself looked on as a respon

sible being; and a maritime lien attaches directly, independent of
questions of ownership or agency the liability of the ship as such
being the main thing, and the questions of ownership being inci
dental. Hence, such lien attaches to the vessel, even in cases where
the owners are not personally responsible, and even for the acts
of persons not bearing the relation of agent to the owners."

The leading case on the subject is the Siren, 74 U. S., 152. The
Siren was captured as a prize by the United States Navy in 1865.

While on her way to Boston she collided with and sunk the sloop
Harper. The Siren was libeled in prize and condemned and sold.
In these proceedings the owners of the Harper, and the owners of
her cargo intervened by petition, asserting a claim on the vessel and
her proceeds for damages.
The Supreme Court held, Justice Field delivering the opinion, that :

1st. Ordinarily, the sovereign is immune from suit in his own

Courts without his consent (U. S. v. Clarke, 8 Pet. 444; The Ex
change 7 Cranch 116; The Invincible, 1 Wheat- 238).
2nd. Notwithstanding the fact that the sovereign is immune

from suit, a claim may exist against the Government which the
Courts will enforce where they can acquire jurisdiction.
3rd. When the United States institutes a suit they waive their

exemption to suit and claimants may enforce their rights.
Justice Field said:

"For the damages occasioned by collision of vessels at sea,
a claim is created against the vessel at fault, in favor of the in
jured party. This claim may be enforced in the Admiralty by a

proceeding in rem, except where the vessel is the property of the
United States. In such case the claim exists equally as if the ves
sel belonged to a private citizen but for reasons of public policy,
already stated, cannot be enforced by direct proceedings against
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the vessel. It stands in that respect, like a claim against the Gov

ernment, incapable of enforcement without its consent, and un

available for any purpose."
The Davis, 77 U. S. 15, is another strong case in point In 1865

the Treasury agent of the United States shipped from Savannah a

quantity of cotton on the schooner Davis, a private merchant vessel,
to New York. On the voyage, the vessel met with a disaster, and

she and her cargo were saved by salvors. A libel was filed against
the vessel and cargo for salvage.
The Supreme Court, following the decision of the Siren held that :

1st. A maritime lien existed against the cargo of cotton, not

withstanding the fact that it was the propery of the United States.
2nd. This maritime lien is unenforceable when the subject of

the lien is in the actual possession of the Government.
3rd. The lien was enforced because it was not necessary to

disturb the actual possession of the Government in order to secure

jurisdiction of the cotton.

Justice Miller said:
"Of the first proposition there does not seem to be any reason

able doubt upon a review of the authorities. Brown v. Slapyleton,
the Marquis of Huntley, the Lord Nelson, the United States v.

Wilder, the Siren, are all cases in which maritime liens are recog
nized and enforced against the property of the Supreme Govern
ment, the liens having their inception while the ownership of the
property was in the Government."

The first question is whether a maritime lien will attach while a

vessel is engaged in Government service.
The statements in the two above cases to the effect that a maritime

lien will attach to a vessel in the Government service is mere dicta.

The Siren in the first place was not engaged in Government service-
The vessel had been captured but had not been put through the Prize
Court at the time of the accident. Therefore, the title had not passed
to the United States. She was not engaged in the Government ser
vice at the time the lien attached.
In the case of the Davis, the cargo was not being used for Govern

mental purposes nor was it in the possession of the Government at
the time the lien was attached.
The Fidelity (Fed. Case No. 4757, 7458) is very properly cited in

favor of the suggestion that a maritime lien never arises against a

vessel in public service. The steam tug Fidelity was owned by the

city of New York. She negligently collided with and sunk a privately
owned canal boat. The owners of the latter filed a libel against the
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Fidelity. Justice Blatchford, one of our great Admiralty Judges,
dismissed the libel on the ground that the Fidelity was engaged in

the service of the city of New York and not subject to arrest or

seizure. He said:
"The question is one of public policy, and the principle involved

is, that to permit a seizure of the tug in this case would endanger
the performance of the public duties of the Government of the
municipality. A lien may exist, and the Court, where it has con

trol of the res in a proper manner, may enforce the lien upon it;
but it will not enforce the lien upon the res, where in order to
obtain such control and sustain the proceedings, the possession of
the Governmental authority must be invaded under the process of
the Court"

An appeal was taken to the Circuit Court and Justice Waite sus

tained the holding of Judge Blatchford but based his decision not

only on the ground that the Fidelity was immune from arrest or seiz

ure, but principally on the ground that a maritime lien never arose

or attached to the res. He said:
"It is said, however, that the maritime law gave the libellant a

lien on the tug for his damages, and that, whenever there is a

maritime lien, an action in rem lies, in admiralty, for its enforce
ment. It seems to me that the same principle which forbids the
seizure to pay a debt, forbids the lien, which can only be enforced
by a seizure.

A careful examination of the cases satisfies me that the exemp
tion of public vessels from suits in admiralty arises not out of a

want of power to sue the public owner, but out of a want of liabil
ity on the part of the vessel. A puMic vessel is part of the sov

ereignty to which she belongs, and her liability is merged in that
of the sovereign. Under such circumstances, redress must be
sought from the sovereign, and not from the instruments he uses

in the exercise of his legitimate functions. Public creditors look
to the public faith for their security, and not to the public pro
perty. But, it is insisted, that, during the public ownership, the
maritime liability of the vessel may be incurred, although the
remedy in admiralty is suspended. If this be so, then seamen em

ployed on vessels of war, if their wages are not paid and their
vessel is sold to private owners, to be employed in the ordinary
business of commerce, may libel the vessel in the hands of her
private owners, to secure their money. A simple statement of
such a proposition is all that is required to show its fallacy. The
real truth is, that, in such cases, the maritime law passes by the
thing and places the liability on the sovereign owner alone, and
not upon the maritime instrumentalities of his sovereignty." ....
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After reviewing the English cases and the cases of the Siren and

Davis, he concludes that the latter two cases do not "go further than

to decide that the property of the Government, not devoted to the

public use, is subject to such liens."

In the recent case of the Freedom (not yet reported), the steamer

Gloria, a privately owned vessel came into collision with the Freedom.

The Freedom was a German vessel, the title of which was seized

by the United States Shipping Board. At the time of the collision,
she had been turned over to the Navy Department and was in Gov
ernment service. The owners of the Gloria filed a cross libel against
the Freedom.

Judge Hand followed the Siren and held that since the Freedom
was in Governmental service, she was beyond the process of the Court.
But he also followed the dicta in the Siren and held that a maritime lien
attached to the Freedom, and therefore, a motion of the libellant to
dismiss the cross libel was overruled. A motion of the cross-libellant
for a stay under the 53 admiralty rule was granted which prevented
the libellant from proceeding with the case until such time as the
Freedom becomes subject to the process of the Court.
The case of the Florence H, 248 Fed. 1012, is to the same effect.

The Florence H was owned by the Shipping Board. She was under
a charter of demise to the French Government and carrying a cargo
of food for same. She collided with the British ship Mirlo. There
after, she was redelivered to the Shipping Board. She was libeled
for the collision. Justice Hand held, that notwithstanding the fact
that the Florence H was in the French public service at the time of
the collision, a maritime lien attached to her and since she was, while
in the Shipping Board's possession, subject to court process, the court
assumed jurisdiction and proceeded to adjudicate the case on its merits.
In contradistinction to the Fidelity, is the Jeanette Skinner, 266 Fed.

366. The title to the Jeanette Skinner was requisitioned by the Ship
ping Board and turned over to the War Department during the war
which operated her with a naval crew. While she was engaged in
carrying military supplies to the army in Europe, she collided with the
"Ceylon Maru," a privately owned vessel. Later the Jeanette Skinner
was redelivered to the Shipping Board and at the time she was libeled,
was engaged in carrying food to Europe for the account of the Swiss
Government.
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The Court held that notwithstanding the fact that the Jeanette
Skinner was engaged in the public service and was, therefore, immune
from libel at the time the tort was committed, the maritime lien at

tached to her at the moment of the collision. The case of the Fidelity
was considered but the court refused to follow it. Furthermore, the
court held that the lien followed the vessel back into the hands of the

Shipping Board and, since suits are authorized by statute against
Shipping Board vessels, the lien was enforced in the Board's hands.

Notwithstanding the strong opinion of Justice Waite in the Fidelity,
the weight of authority is to the effect that a maritime lien will attach
to a vessel in Government service. In other words it is possible for

a Government vessel to commit a tort and the United States to be

guilty of a tort, although, it may not be enforceable against either of
them.
The second question is, if the maritime Hen is held to attach to a

vessel in public service how far will the lien follow the vessel. We
have seen that in the cases of the Gloria, Freedom, and Jeanette
Skinner, the maritime lien was held to follow the vessel in military
service into the hands of the Shipping Board and was there enforced ;

and in the Florence H. the lien followed the vessel from the French

public service into the hands of the Shipping Board-
In the Bold Buccleugh, 7 Moore P. C. 267, 28-1, the old classic case

on maritime liens, the Bold Buccleugh a Scotch steamer ran down
an English steamer. Before the vessel could be libeled in Scotland
she was sold to an innocent purchaser without notice of the lien.
The Court held that as by the civil law a maritime lien does not

include or require possession, but being the foundation of proceedings
in rem ("a process requisite only to perfect a right inchoate from the
moment the lien attached"), such lien travels with the thing into
whosoever possession it may come; and when carried into effect by
a proceeding in rem, relates back to the period when it first attached.
The steamer was liable for the damage committed by her, though in
the hands of a purchaser without notice of the damage or the pro
ceedings instituted against her."
It should be kept in mind that these decisions are still within the

English Rule in that the Navy and War Departments and the Shipping
Board are Departments of the same Government, or agencies of the
same principal. Therefore, if the Shipping Board is held liable for
torts of the War or Navy Departments the lien is still serving its
purpose of getting at the wrong doer. This is far from holding an

innocent bona fide holder liable for previous wrongs.
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Take the Nyanza case. In this case the vessel was sold to an inno

cent bona fide purchaser. When the vessel was libeled, the United

States intervened in order to protect the purchaser. Therefore, if

the lien attached to the vessel and is held to still exist, the United

States will assume the liability. Therefore, an innocent holder will

not suffer.

Among the interesting questions to be decided in the Nyanza case,

is the question of how far a maritime lien will follow the ship after

it once attaches and what acts are required to divest a lien.

The Nyanza, a German vessel, was chartered by a French citizen

to carry a cargo from the Orient to France. When war was de

clared in 1914, she put into the Philippine Islands. The cargo was

sold at a sacrifice.
The French concern brought an action which is analogous to our

libel in admiralty against the German owners for damages for failure

to carry out the charter and deliver the cargo. This claim constituted
a maritime lien against the vessel. A judgment was rendered against
the vessel which was sustained by the Supreme Court of the Philippines.
After judgment was rendered, but before attachment and sale of the

vessel by judicial process, Congress passed the Joint Resolution of

May 12, 1917, seizing the title and possession of the German vessels

including those in the Philippines. The Shipping Board turned the
vessel over to the War Department for military purposes during the
war. After the war, she was redelivered to the Shipping Board, which
sold her to a private American citizen.
A libel has been filed against her to enforce the maritime lien created

before title was seized by the Government.
Here there is no question of the lien attaching because the lien at

tached before the vessel entered the Government service. The question
is whether the lien has been divested or whether it remained against
the vessel after title was seized by the Government and followed it
into the army service, back into the Board's hands and then into the
hands of a bona fide purchaser.
Under these decisions, there is no question but what a lien will

attach to a vessel in the army or navy service and follow it into the
Shipping Board's hands.
The above decisions would seem to point to a holding that a mari

time lien will attach to a vessel in Government, or Public service, and
follow it even into the hands of a private owner or an innocent pur
chaser or holder without notice.
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EDITORIAL

To all Georgetown Law School Men:
The year 1920 marks the fiftieth anniversary of the foundation of

the Law School of Georgetown University. From its modest beginning
in 1870 this Department of the University, through its excellent curri
culum and thoroughness in instruction, prudently directed always by
an able and devoted Faculty, has developed with the years, growing
in usefulness and in the esteem and confidence of the people, until it
now enjoys the distinction of having, and of having maintained for
the past ten years, the largest enrollment of any law school in the
country.
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During its fifty years of life and effort, increasing its facilities and

advancing its standards to meet the growing demands for thoroughness
in legal education, the Law School has graduated 4,877 men, qualified
and well prepared to enter upon the practice of the law. These have

established themselves in every section of the country, and by their

energy and accomplishment are enriching the citizenship of the Re

public, whose institutions depend upon the rule of law equally applied
and courageously maintained.
At the Bar, on the Bench and in high official position, the men of

Georgetown, recognized by their moral worth and love of justice, are

working for the country's good and the honor of the profession. Their

honorable achievement is the greatness of our School; their devotion

to our Government and its institutions is the pride of the University ;

their record of work and worth was in the mind of Mr. Wickersham,
then Attorney General of the United States, when, in his address on

May 4, 1912, on the occasion of the unveiling of the statue of John
Carroll, founder of Georgetown College, he said: "Both the Founder
and Washington himself would have rejoiced mightily at the great
sphere of usefulness attained by this Law School."
To commemorate its past achievements, and to make more certain

the promises of the future, the University has determined to signalize
with appropriate ceremonies the fiftieth anniversary of the birth of

this Department of Law, and to this end invite all Georgetown Law

School men to register at the Law School for Saturday, December 4,
to Monday, December 6, 1920 (both inclusive), and by their presence
aid in making the celebration worthy of the School and of those who,
honored by her Degrees, are now reflecting honor upon their Alma
Mater. On your coming depends the success of the celebration which
we desire to make an event in the history of the School, and we urge
that you do not fail us. Come, and see to it that other Georgetown
Law men register as requested.
I am enclosing herewith a paper descriptive of some of the events

and ceremonies that will be included in the celebration of the Golden

Anniversary of the Law School of Georgetown University-
Sincerely yours,

George E. Hamilton.
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Corporations�Dissolution at Suit of Minority Stockholder.�

Receivers.

It is a well settled rule of equity that a court of chancery will not,
as a general rule, entertain jurisdiction of a suit by a minority stock
holder the object of which is the dissolution of the corporation. A

corporation owes its life to the sovereign power, and under what cir
cumstances it shall forfeit or be deprived of that life depends upon
the same power.1 As the corporation is created by the State, it may
be dissolved only by the act of the State or by act of all the stock
holders as a whole; especially, if it be a going concern whose charter
or franchise has not yet expired. It has, therefore, been generally
held that, in the absence of a statute giving it jurisdiction, equity is
without power to entertain a suit by a stockholder, the principal pur
pose of which is to wind up the affairs of the corporation or to have a

receiver appointed with that end in view."
Some opinions, while admitting that equity has power, by reason of

its general jurisdiction over trusts, to interfere at the instance of a

minority stockholder in the affairs of a corporation, in cases of fraud
or gross mismanagement on the part of the managing officers, have

emphasized the manner in which this jurisdiction could be exercised.
The officers receive their authority directly from the sovereignty of
the state; the statute prescribes their qualifications, mode of election,
and the tenure of their offices. They receive their power from a source

above that of mere private contract, over which the court of chancery
has no paramount authority, and it has been doubted whether equity
would have the power to set aside the statute, or attach conditions
to the holding of the office which the statute itself does not impose, even
though its jurisdiction be admitted.'
While this general rule is recognized by all courts, in some of the

States exceptions have been made to it, and under certain circumstances
suits by a minority stockholder for dissolution have been upheld. In
the early days corporations were created by special act, usually a char-

1 Denike v. New York & R. Lime & Cement Co., 80 N. Y. 599.
�Republic Mt. S. Mines v. Brown, 24 L. R. A. 776; Wheeler v. Pullman, 17

L. R. A. 818.
�Robertson v. Bullious, 11 N. Y. 243.
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ter from the crown. Today such formality is not required; their for
mation is usually provided for by a general incorporation law, per

mitting organization by public declaration acknowledged and filed in

a public office. Under this comparatively simple mode of incorporating,
the number of corporations has greatly increased; a large part of the
business of the world is done through corporations, and it has been

held that courts of equity should adapt their practices as far as possi
ble to the existing state of society, and should not, from too strict an

adherence to the forms and rules established under very different cir

cumstances, decline to grant relief where there is no other remedy.'
This seems to be the reason for the exceptions, which some States
have made to the general rule, that equity lacks jurisdiction to dis
solve a corporation, at the suit of a minority stockholder.
In those cases in which exceptions have been made to the general

rule, they are usually based on the fraud or mismanagement of the
corporate officers. One of the leading cases on this point is that of
Miner v. Belle Isle Ice Co.,5 in which a corporator brought suit for
the appointment of a receiver to wind up the affairs of the corporation,
on the ground of the fraudulent mismanagement and misappropriation
of its funds by those in control. The court expressly recognized the
exception to the general rule as mentioned above, and held that a minor

ity stockholder was entitled to the relief sought when no other ade

quate remedy was available. This same rule was applied in the recent
case of Goodwin et al. v. Milwaukee Lithographing Co. et al.,6 decided
May 4, 1920, where, by reason of the gross mismanagement and abuse
of power on the part of the directors, the corporation was on the verge
of bankruptcy, threatening the minority stockholders with the loss of
their investment. The court, while recognizing the general rule of
the lack of equitable jurisdiction to dissolve a corporation, held that
where the officers and directors exercising exclusive management and
control over a corporation, have abused their power and conducted
the affairs of the company for their own benefit, to the detriment of the
minority stockholders, and the corporation is on the verge of bank
ruptcy, a court of equity may, at the suit of a minority stockholder,
appoint a receiver and decree a winding up of its affairs and a dis
solution of the corporation itself.

'Gibb v. Morgan, 72 Pac. 733.
�93 Mich. 97, 17 L. R. A. 412.
"177 N. W. 618; See also Brent v. Brister Sawmill Co., 103 Miss 876 41
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Another exception to the general rule has been stated to be that

when the object or purpose for which a corporation was formed can

not be attained, it is the duty of the company to wind up its affairs ;

that the object of every corporation is the pecuniary gain of its stock

holders; and if circumstances have rendered it impossible to continue
to carry out the purpose for which it was formed with profit to its

stockholders, it is the duty of its managing agents to wind up its af
fairs. To continue the business of the company under such circum

stances, would involve both an unauthorized exercise of corporate
franchises and a breach of the charter contract.7
But in all the cases in which this exception is recognized, the courts

make it clear that the power is one to be exercised with great caution.
Corporations, from their very nature, are to be managed and controlled
by the majority, and what they may do within the legitimate scope of
the business of the corporation, the minority must abide by, although
in their opinion the decisions are not for the best interests of the

corporation. They cannot complain unless the decisions be prompted
by fraud and bad faith, resulting in the spoliation of the minority
stockholders and ruin to the corporation.
The right of a minority stockholder to ask for the dissolution of

the corporation is to be distinguished from the right to ask for the

appointment of a receiver, without a dissolution, and decisions re

lating to the latter question are not necessarily authorities in favor of
or against the power to dissolve." While a number of cases hold
that equity has no inherent power to appoint receivers at the suit of a

minority stockholder, inasmuch as such an act would usually result in
the dissolution of the corporation, and equity would thereby be doing
indirectly what it would not have the power to do directly,9 it is quite
generally recognized that equity has the power to appoint a receiver at
the instance of a stockholder." But even here it is held that the power
is to be exercised with caution and only in cases where there is fraud
or spoliation or imminent danger of the loss of the property if the
immediate possession should not be taken by the court ; and these facts
must be clearly proved."

W. N. M.
7 Morawetz, Priv. Corp. 217-407.
'Fletcher Cyclopedia Corporation, Sec. 5542.
' Neall v. Hill, 16 Cal. 145 ; Brown v. Home Sav. Bank, 5 Mo. App 1
"Supreme Sitting Order of Iron Hall v. Baker, 134 Ind. 293; Dick'erson v.

Cass Co. Bank, 95 la. 392; DuPuy v. Transportation and Terminal Co 82 Md
408 ; Carson v. Allegany Window Glass Co. 189 Fed 791
u Fees v. Mechanics State Bank, 84 Kans. 828, L. R. A 1915 606
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International Law�Devise to Enemy Alien�Trade With

Enemy�Effect of War on Treaties.

The rule at common law was that aliens might take lands by pur

chase, and hold until office found, but could take nothing by descent.

Martin v. Hunter's Lessee. 1 Wheat. 304 ; 2 Kent's Comm. 54.

Blackstone says:
"If an alien could acquire permanent property in lands, he must

owe an allegiance equally permanent with the property to the King
of England, which would probably be inconsistent with that which
he owes to his own natural liege lord, besides that thereby the
realm might in time be subject to foreign influence, and feel many
other inconveniences." 1 Blackstone, Comm. 372.

Blackstone was repeating the explanation which was already tradi

tional in his day. Inheritance by aliens, says Coke, would "tend to the

destruction of the realm," and if it be demanded "wherein doth that

destruction consist," his answer is: "First, it tends to destruction

tempore belli ; for then strangers might fortify themselves in the heart

of the realm and be ready to set fire on the commonwealth." And for

this he finds a warning in the legend of the Trojan horse. Whether

or not this defense of the rule is artificial is not for us to inquire,
suffice it to say, it survives, except as statute or treaty may have

abrogated or changed it.1
Treaties have been entered into with practically all powers pro

viding that nationals of the United States and of the corresponding
power may inherit property within the geographical limits of either,
and most states have enacted statutes to the same effect.
The question of whether all treaties are necessarily abrogated by

the interposition of a state of war between the contracting powers has
been the subject of some dispute." Treaties of alliance are abrogated
by war, but it has been held that treaties of boundary or cession and
dispositive or transitory conventions survive, as do treaties which
regulate the conduct of hostilities; only treaties incompatible with it
terminate with war. Treaties and conventions between states giving
the nationals of each the privilege of inheritance of real property within
the geographical or jurisdictional limits of the other, are not abro
gated by war between the contracting powers. Techt v. Hughes et al.
128 N. E. (N. Y. 1920) 185. This has been the doctrine accepted

1 128 N. E. 185.
�8 Wheat 464; 112 U. S. 580; 161 U. S. 295.
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by weight of authority since the inception of modern international law.

Bluntschli, Droit International Codifie, sec. 538, says :

"Les traite reperdent leur efficacite en temps de guerre que si
leur execution est incompatible avec la guerre elle-meme."

This also was Kent's view, here again in advance of the thought
of his day:

"All those duties, of which the exercise is not necessarily sus

pended by the war, subsist in their full force. The obligation of
keeping faith is so far from ceasing in time of war that its efficacy
becomes increased, from the increased necessity of it." 1 Kent,
Comm. p. 176.

In Techt v. Hughes cited supra, the court said :

"That, also, more recently, is the conclusion embodied by the
Institute of International Law in the rules voted at Christiana in
1912, which defined the effects of war on international conven
tions. In these rules, some classes of treaties are dealt with spec
ially and apart. Treaties of alliance, those which establish a pro
tectorate or a sphere of influence, and generally treaties of a po
litical nature, are, it is said, dissolved. Dissolved, too, are treaties
which have relation to the cause of war. But the general principle
is declared that treaties which it is reasonably practicable to ex

ecute after the outbreak of hostilities must be observed then, as in
the past. The belligerents are at liberty to disregard them only
to the extent and for the time required by the necessities of war.
" 'Les traites restes en vigueur et dont l'execution demeure,

malgre les hostilites, pratiquement possible, doivent etre observes
comme par le passe. Les etats belligerants ne peuvent s'en dis
penser que dans la mesure et pour le temps commandes par les
necessites de la guerre.' Institut de droit international, annuaire
1912, p. 648; Scott, Resolutions of the Institute of Int. Law,
p. 172."

However, trade in the aid of the enemy's resources, since it tends to

prolong the combat, is illegal for every one within our jurisdiction,
whether enemy or friend. The Hoop 1 C. Rob. 196 ; 2d Westlake In
ternational Law 51- The prohibition does not run against the alien
as an incident of the disabilities of alienage. It runs against the citi
zen and alien as an incident of the necessities of war. Much confusion
has existed in the application of the terms "disabilities" and "prohibi
tions" to aliens; the incidents of alienage are confounded with the
incidents that are common to alienage and citizenship. The statement

often has been made that as a principle of the law of nations there

may be no trade with alien enemies, but this is inaccurate, for com

mercial domicile, and not alienage, fixes the enemy character of com-
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merce." If a citizen of the United States transacts business in an hos

tile territory, trade is prohibited with him as much as with an alien.

The Peterhoff 5 Wall. 28, 18 L. Ed. 561. After the breaking out of

war between Germany and the United States, Congress passed an act

(10 Stat. c. 106 p. Ill) providing among other things, that it should
be unlawful for any person in the United States, except with license

of the President, granted to such person, to trade, or attempt to trade,
either directly or indirectly, with any person with knowledge or rea

sonable cause to believe that such person is an enemy or ally of am

enemy.
In construing this act, in a recent case, it was held that a devise

to an alien enemy is not void under the Trading with the Enemy Act,
but the property devised will be held by the executor until the termi
nation of the war, since such devise does not give "aid or comfort to
the enemy" nor increase his "resources" and since the making of the
will is not an act of "trading" within the Act. In re Kielsmark's Will,
177 N. W. (Iowa) 690.

War was declared by the United States against the Imperial German
Government on the 10th day of April, 1917. On the 21th of July,
1917, Kielsmark's will was made, and on August 15, 1917, was filed
for probate, the testatrix having died on the 7th day of August, 1917,
leaving surviving her, as her only heirs at law, two nephews, residents
of the United States, and two nieces and two nephews, citizens of
Germany, alien enemies. One of the nephews, resident in the United
States, had declared his intention to become a citizen, but had not
been naturalized, and it did not appear whether the other nephew,
resident in the United States, had declared his intention to become a

citizen or not. On the 2d day of January, 1918, the heirs who were

residents of the United States, appeared and filed objections to the
probate of the will on the ground that a state of war existed between
the United States of America and the Imperial Government of
Germany at the time the will was made, and still existed, and that the
other parties named in the will were alien enemies. On these facts
objectors predicated a claim that the bequest to the heirs, citizens of
Germany, and alien enemies was absolutely void and that as to the
property attempted to be devised to them, testatrix Kielsmark died
intestate.

" Hall International Law 526.



NOTES AND COMMENTS. 39

The court held that war operates as an interdiction on all commercial
or other specific intercourse and communication with the public enemy,
so that without a license, all commercial transactions, all trading be

tween citizens or states or nations at war, is unlawful, and all con

tracts growing out of such trading or out of voluntary intercourse

with a public enemy are void.*
The court, however, found that the devise was not a contract or

conveyance, transfer, delivery or payment of money or property to

an alien enemy within the meaning of the above described statute.

It was unable to find that it had ever been expressly held that the
law of nations, as judicially declared, renders void a devise made to

an alien enemy, and distinguishes the act of devising property to an

alien, from those transactions declared illegal by the Trading with
the Enemy Act, especially when the devise relates to real estate. It
held nothing passed to the enemy alien at the time of the making of
the will, which involved no personal transaction between the devisee
and testatrix. Nothing passed at that time, nor could anything pasc
until the death of the testatrix. On the probate of a will, an executor

is appointed, who serves as custodian of all the property, under the
direction of the court. No action can be maintained by the alien to

recover the property, or the increment of the property, while a state

of war exists, and he acquires no dominion over it either for use or

service. It further held that a bequest or devise by one relative to

another, though the other be an alien enemy, does not even remotely
suggest a purpose to give aid or comfort to the enemy, and does not,
and in the nature of things cannot, tend to increase his resources. The

court, therefore reversed the action of the lower court in declaring the
devise invalid; held it to be valid, and ordered the executor to retain
the property until such time as peace was declared between this country
and Germany.
This construction of the law by the Iowa court would seem to accord

with that sense of fairness and justice which ought to exist between
civilized countries even in time of war, and to require courts that
believe in international rights to be more careful to preserve them.
As said by a British Court in re Boussmaker, 11 Vesey, 71, in which

'Citing 7 Am. Rep. 193; Rice v. Shook, 27 Ark. 137, 11 Am. Rep. 783; Bill-
gerry v. Branch, 19 Grat. (Va.) 393, 100 Am. Dec. 679; Statham v. New York
Life Ins. Co., 45 Miss. 581, 7 Am. Rep. 737; Potts v. Bell 8 T. R. 549; Also
authorities collated on page 686, L. R. A. 1917C; United States v. Lapene, 17 Wall
601, 21 L. Ed., 693.
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the court allowed the claim of an alien enemy to be proved in time of

war, and the dividends held by the British court until peace,

"Indeed, the fact that our country is now at war with Germany
is all the more reason why this court should most scrupulously
award to this German citizen those international and equitable
rights which no fair-minded people ever deny even to their enemies
in times of war."

There is nothing contrary to our policy of Government, or not ir.

keeping with the safety of the nation, or the prosecution of the v/ar,

in holding that an alien enemy takes title to property devised to him

in time of war. We do not confiscate lands or goods of an enemy

national within our shores. If he is permitted to remain he is free

during good behavior to buy property and sell it. Trading with

Enemy Act, -10 Stat. 411, c. 10G- The President in his proclamation
of December 11, 1917, provided that an alien enemy was to be un

disturbed in the peaceful pursuit of his life and occupation, and "ac

corded the consideration due to all peaceful and law-abiding persons."
Certainly a public policy that is not violated by allowing the purchase
of property by an enemy national, can not be violated by allowing him

to inherit the same property. While it is true that in Kielsmark's
case the devisees were non-residents and within hostile territory, the

policy of the nation does not divest them of title whether acquired
before the war or later. Custody of any such property would be
assumed by the Alien Property Custodian, but the proceeds of the

property in the event of sale, would be kept within the jurisdiction,
and the title would be unchanged, in default of the exercise by Con

gress of the power of confiscation, which is not in keeping with the
enlightened trend of thought of the present day.
It is true that formerly the theory existed, and, is still held bv

some, that treaties of commerce and navigation are to be ranked in the
class of treaties which war abrogates, or at least suspends. Commerce,
of course, is friendly intercourse, and friendly intercourse between
nations at war is practically impossible. But simply because a stipu
lation is contained in a commercial treaty, it does not necessarily
follow that the stipulation applies to commerce alone. We must be
on our guard about being misled by labels. Bluntschli's warning

"II faut * * * examiner dans chaque cas, si la guerre constitue
par sa nature meme tin obstacle a'l'execution du traite."

reminds us that the nature and not the name of covenants determine
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whether they shall be disregarded or observed." There is a distinct

line of demarcation which separates stipulations concerning commerce

between nations, from those touching the tenure of land within the

territories of nations. Restrictions placed upon ownership of lands

by aliens have a separate history altogether disconnected from re

strictions upon commerce. When removed, they no longer exist for
enemies as well as for friends, unless the statute, treaty or convention
so removing them specifically provides a distinction. Kershaw v.

Kelsey, 100 Mass. 5C1, 97 Am. Dec. 142. If stipulations concerning
the tenure of land survives the chaos of war, though contained in a

treaty which is described as one of friendship, it is not apparent why
they may not also survive though contained in a treaty which is de
scribed as one of commerce, for, as said in Kershaw v. Kelsey, supra

"At this age of the world, when all the tendencies of the law of
nations are to exempt individuals and private contracts from in

jury or restraint in consequence of war between their govern
ments, we are not disposed to declare such contracts unlawful as
have not been heretofore adjudged to be inconsistent with a state
of war."

Of course decisions upon these rather general subjects in the field
of international law are uncertain, and there is no uniformity of doc
trine or accuracy of dicta. A public policy which would deny the con

tinued existence of any treaty during war, or the retention of any rights
by alien enemies, may be established by the executive and legislative
divisions of our government, but until these political departments
have so spoken, the courts should be very slow to refuse to give effect
to treaties, limiting their refusal to the absolute necessity of the oc

casion, and in determining whether a treaty survives the outbreak
of war, or an alien enemy possesses this or that right, to select the
conclusion which shall be most in keeping with the precepts of the
law, the honor of the nation and the dictates of justice.

L. N. R.

� 128 N. E. 185.
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Master and Servant�Scope of Employment.

When a servant, while in the discharge of the duties for which he

was employed, commits an unprovoked assault upon another, the ques
tion whether he was acting within the scope of his employment, or
outside of it to effect some purpose of his own, is generally a question
of fact for the jury, and its verdict is conclusive, provided there be

sufficient testimony to support it.1
The master is responsible for the act of his servant, committed in

the scope of the employment, even when he departs from his instruc

tions, or acts wrongfully, willfully, or illegally.3
The above deductions are taken from the case of Sternad v. Omaha

& C. B. Street Railway Company, an action decided by the Supreme
Court of Nebraska, April 17, 1920. This was an action by Edward

Sternad, by his mother and next friend, against the Railway Com
pany for damages for injuries inflicted upon Edward Sternad by a

conductor in the employ of the above named Street Railway Com
pany. It appeared that the plaintiff was running to catch the car

for the purpose of becoming a passenger thereon when the conductor
on the car fired a revolver at plaintiff, the bullet striking the plaintiff
on the right arm and wounding him. It was also shown that on vari
ous occasions boys collected at this point and annoyed employees of
the defendant by jumping on and off cars, disconnecting the trolley
pole, and in various other ways seeking to annoy the employees of
the defendant, and hinder and delay the operation of the car. Plaintiff
was awarded $1000.00 damages, and defendant appealed. This judg
ment was affirmed in the Supreme Court. The question as to whether
the conductor was acting within the scope of his employment was re

ferred to the jury who found in the affirmative.
In commenting on the case, the court say "We think it is reason

ably conclusive that the duties of the conductor are to keep a connec
tion made, keep trespassers from the car, protect passengers, collect
fares, and have the general management of the car subject to the
orders of his superiors- In all these matters he is acting within the
scope of his employment."
A corporation that entrusts a general duty to an agent is responsible
�Sternad v. Omaha & C. B. Street Ry. Co.; Sup. Ct. of Nebr., April 17 1920* Sternad v. Omaha supra.

r ' u-
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to an injured person for damages flowing from the agent's wrongful
act done in the course of his general authority, although in doing the

particular act, the agent may have failed in his duty to his principal
and disobeyed its instructions. The doctrine formerly enunciated and

adhered to by the courts, was that the master could not be held liable

for the wilful wrongs of his servant, but that rule has been quite
generally abrogated by the modern decisions."
In the case of Pittsburgh, C. & St. Louis Railway Company v. Kirk/

the facts were as follows : Eastward from Indianapolis the lines of the

Pittsburgh, Cincinnati and St. Louis Railway Company lie parallel to
the tracks of the Cincinnati, Hamilton & Indianapolis Railway Com

pany. A few feet separated the two lines. On August 25, 1882, one
Cronin was section foreman for the former and Kirk the same for
the latter company. Each had control of hand car, crew, tools, et

cetera. Cronin would proceed on car with men and tools, direct such
repairs as were required, and return in like manner every evening.
This particular evening, while thus returning, Cronin encountered a

train and cars which obstructed his passage, and thereupon directed
his car to be transferrer! to the tracks of the Cincinnati, Hamilton &

Indianapolis Railway Company, and while proceeding on the tracks.
of this company, his car was negligently propelled against Kirk's

car, Kirk being thrown off and injured. No authority existed for the
transfer of the car, nor did one company have the right to use the
tracks of the other. It appeared that this use of the rival company's
track had been made before, but it does not appear that this use was

known of or authorized by either company, nor was the use so fre

quent as to raise the presumption of knowledge.
Kirk sued the defendant railroad company, obtained judgment, and

the question on appeal is whether on the foregoing facts the judgment
can be upheld. The Court say "Whether a servant in a given case

is acting within the scope of his employment in pursuance of his line
of duty, or, on his own responsibility, in pursuit of his own pleasure
or convenience, must usually depend upon the facts in such case."
Where a servant engaged in accomplishing an end which is in the

scope of his employment adopts means, reasonably intended and di
rected to that end, which result in injury to another, the master is

" Pittsburgh C. & St. Louis Ry. Co. v. Sullivan ; 40 N. E. 138 ; Peem Co. v.
Weddle; 100 Ind. 138 and cases cited; Society v. Bingham; 4 Ind. app. S4S, 31
N. E. 383, and authorities there cited.

*

'Pittsburgh C. & St. Louis Ry. Co. v. Kirk; 102 Ind. 399.
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answerable, regardless of the motive which induced the adoption of

the means, even though the means employed are outside of the author

ity of the servant and against the express orders of the master. The

Supreme Court found no error and affirmed the judgment of the

lower Court.
The rule is well settled that a master is responsible for the act of his

servant if within the scope of his employment," although the act in

question was wilful' or even malicious,7 or contrary to the employer's
express instructions.'
The difficulty arises in the application of this principle to particular

states of fact; and to discover the underlying principle which divides
the cases requires careful discrimination.
A driver went out with a team on an errand of his own, and, re

turning, called for some of his master's goods on the way, and while

carrying them, had a collision; it was held that he was not acting
within the scope of his employment' On the other hand, where the

pilot of a ferry boat departed from his usual course, between the ter

mini of his usual route, to place a passenger upon a passing tow,
without compensation to himself or his employers, the latter were held
liable for a collision resulting therefrom, upon proof that the same

departure had been made before, and that it might indirectly benefit
the employers.10 Owner of a horse and cab let by the day, for use

at the discretion of the driver, was held liable for the latter's negligence
in running over the plaintiff, although the injury occurred when return

ing to the stable by an indirect route on a private errand of his own."
Where plaintiff's horse was frightened by a pile of bags left tem

porarily at the foot of a hill, by an employee to lighten his load while

e Heenich v. Pullman Palace Car Co. ; 20 fed. Rep. 100, and cases cited.
'Mott v. Consumers Ice Co.; 73 N. Y. 543; Rounds v. Delaware L & W R

Co.; 64 N. Y. 129; Shea v. Sixth Ave. Ry. Co.; 62 N. Y. 180: Howe v New-
march; 12 Allen 49: Eckert v. St. Louis Transfer Co.; 20 Mo. App. 36

' Schultz v. Third Ave. Ry. Co. ; 89 N. Y. 242 : Jackson v. Second Ave Ry
Co.; 47 N. Y. 275; S. C. 7 Amer. Rep. 448; Day v. Brooklyn City Ry. Co' - 12
Hun. 435: HoflFman v. N. Y. Cent. etc. R. Co.; 87 N. Y. 25: Cohen v Drv Dock
etc. R. Co. ; 69 N. Y. 170.

' y

"Quinn v. Power; 87 N. Y. 535; S. C. 41 Amer. Rep. 392; Cosgrove v Oeden-
49 N. Y. 255 ; S. C. 10 Amer. Rep. 361.

vev. ugaen,

"Rayner v. Mitchell; 25 Wkly. Rep. 633. Compare Sheridan v. Charlick- 4
Daly. 33a

'

10 Quinn v. Power ; 87 N. Y. 535 ; S. C. 41 Amer. Rep. 392n Venables v. Smith, 2 Q. B. Div. 279, S. C. 20 Moak. Eng. Rep. 345 ; Flint v
Norwich, etc., Transp. Co., 34 Conn. 554; S. C. 6. Blatchof 158; approved in Pull
man v. Broadway etc. R. Co. ; 50 N. Y. 108; S. C. 14 Amer. Rep. 190; 15 Abb Pr
(N. S.) 383 reversing 36 Super. Ct. (Jones & S.) 195.

" '
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delivering goods, the employer was held liable for the damages occa

sioned thereby.12 Where a driver took a load of coal to the wrong
house and delivered it to one who had not ordered it, but subsequently
paid for it, and the driver negligently left the coal hole open, the master

was held liable.13 A stevedore's foreman, dissatisfied with a cartman's

unloading, zealously took the cartman's place, and, in throwing a

package, injured the plaintiff. This was held to be evidence to go
to the jury that he was acting for the stevedore. The question was,
did he act, perhaps overzealously, in his employment, or did he act
for a purpose of his own?"
In Marrier v. St. Paul M. & M. Railway Company (Minn.) 17 N.

W. Rep. 952, it was sought to hold a Railway Company liable for the
destruction of the plaintiff's hay by fire, communicated by burning
grass ignited from a fire negligently left burning by the Company's
section men employed to repair the track, which fire they had kindled at

noon on the company's right of way for the purpose of warming their
coffee. But the court held the company not liable. The Court say:
"The act of their section men in building a fire to warm their own

dinner was in no sense an act done in the course of and within the
scope of their employment, or in the execution of defendant's busi
ness. For the time being they had stepped aside from that business,
and in building this fire they were engaged exclusively in their own

business as much as they were when eating their dinner, and were

for the time being their own masters as much as when they ate

their breakfast that morning or went to bed the night before. The
fact that they did it on defendant's right of way is wholly immaterial
in the absence of evidence that defendant knew of or authorized the
act- Had they gone upon the plaintiff's farm and built the fire, the
case would have been precisely the same. It can no more be said
that this act was done in the defendant's business and within the

scope of their employment, than would the act of one of these men

in lighting his pipe after eating his dinner, and carelessly throwing
the burning match into the grass."

"

The same rule was applied in a recent English case where the plain
tiff sought to hold a solicitor who had his offices above the plaintiff's

"Phelon v. Stiles; 43 Conn. 426.
"Whiteley v. Pepper; 36 Law T. Rep. (N. S.) 588.
M Burns v. Paulvon, L. R. 8CP563. S. C. 6 Moak. Eng. Rep. 261.
"'Williams v. Jones; 3 Hurl. & C. 256.
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warerooms, liable for damages caused by the overflow of water left

running by the solicitor's clerk after washing his hands in the private
room of the employer, where he had been forbidden to go.�
It is immaterial that the agent exceeds the powers conferred upon

him by the principal and that he does an act which the principal is not

authorized to do, so long as he acts in the line of his duty, or being
engaged in the service of his principal, attempts to perform a duty
pertaining, or which he believes to pertain, to that service. This rule

was applied where a gatekeeper of a railroad company detained a

passenger attempting to leave the station without producing his

ticket or paying his fare as required by a rule of the company." A

servant whose duty it is to see that goods are delivered to the proper

persons, and to obtain vouchers, cannot be said to transcend his powers
in endeavoring to prevent their being carried off by thieves, although
there is a watchman charged with that duty.18 But, on the other hand,
the contrary was held as to the malicious act of a servant in shooting
a trespasser on his master's premises.1' And a merchant was held not

liable for his employee's act in directing the arrest of a customer sus

pected of stealing goods from the store.� J. M. G.
" Stevens v. Woodward; 6 Q. B. Div, 318 S. C. 50 L. J. C. P. 231 ; and Moak.

Eng. Rep. 645.
17 Lynch v. Metro. Elev. R. Co., 90 N. Y. 77, affirming 24 Hun. 506.
"Courtney v. Baker; 60 N. Y. 1.
" Fraser v. Freeman ; 43 N. Y. 566 reversing 56 Barb. 234.
" Mali v. Lord ; 39 N. Y. 381.

Life Insurance�Death in Military Service�Validity of

Exemption Provisions

The practice of many insurance companies, just before our entrance

into and during our participation in the recent war, of inserting so-

called "war clauses" in their policies whereby they sought to limit their

liability in case the insured should enter the military or naval service
in time of war and lose his life while so engaged, has given rise to
a number of cases, the decisions in which it is not easy to reconcile.
Some courts give full effect to the words as they appear in the policy
and hold that any connection with the military or naval service in time
of war relieves the company; other courts are more liberal in their
construction in favor of the insured, and hold that service in the
army or navy means active service and not something common to
civil life.
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In one of the recent cases1 in which the "war clause" was brought
into question, it was contended that these provisions ought to be held
void as against public policy, because their tendency is to prevent vol
untary enlistments, or to induce the holders of policies containing them
to resist involuntary enlistment under the Draft Law. The court,
however, refused to sustain the contention, holding that an insurance

company has the right to select the risks it is willing to assume, and
that there is no public policy against such a contract. "The stipula
tion does not provide a forfeiture of the policy, but merely for an

exemption under certain circumstances and conditions. It holds out no
inducements to the assufed to refrain from enlistment in his country's
service, and does not constitute an agreement not to enlist or to evade
the Draft Law." 1

While the validity of such clauses is now well settled, there is great
conflict in the decisions as to the effect and construction to be placed
upon them.
In one of the first cases* involving the construction of a clause in an

application providing that active service in the Army in time of war
should invalidate the contract, unless a permit was secured, and in
which the policy provided for a limited liability in case of death from
service in war without permission from the company, the court made
a distinction between service in the army and "active" service therein ;
and held that as the application and policy must be construed favor

ably to the insured, one who is undergoing a course of training at a

military camp cannot be regarded as in "active" service, which means

the performance of duty against the enemy, or operations carried on

in his presence-
To the same effect is the case of Kelly v. Fidelity Mutual Life Ins.

Co.," where the policy limited the liability of the company if the in
sured should engage in any military or naval service, and should die
as a result, directly or indirectly, of engaging in such service. The
court, following the ordinary rule that all provisions, conditions or

exceptions which tend to limit the liability of the insurer should be
construed most strongly against the party preparing the contract, said :

"We think it is clear that the language was used for the purpose of
limiting the liability in cases where death resulted, directly or indirectly,

1 Miller v. Illinois Bankers' Life Asso., 212 S. W. 310
' Reed v. Amer. Cent. L. Ins. Co., 207 S. W. 74.
' 172 N. W. 152.
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from some cause peculiar to the military service, and one not common

to military service and civilian life," and held that it did not escape

liability by reason of the insured coming to his death while riding a

motorcycle under circumstances which were not in any way peculiar
to the military service.
Other cases, which hold the same as the two referred to above, are

cited in the foot-notes.'
On the other hand, there are not lacking cases which hold that such

a provision in a policy relieves the company from liability unless the

stipulated conditions, such as permission from the company and pay

ment of extra premium, have been complied with, and that it is not

necessary that the insured should meet death from some cause peculiar
to the military service.
In the case of Miller v. Illinois Bankers' Life Association, referred to

above, the policy contained a provision limiting the liability of the

company in case the insured came to his death "while in the service

in the Army or Navy of the government in time of war." The in

sured enlisted while the United States was at war, was sent to a

military camp, and while there contracted pneumonia from which he

died. It was held that the insurer was relieved from liability as death

resulted while m the military service in time of war; the court made

no distinction between cases in which death resulted from some cause

peculiar to military life, and cases in which death resulted from some

cause not common to military service and civilian life.

Similarly, in the very recent case of Mattox v. New England Life
Ins. Co.,' it was held that the company was relieved from liability
where the insured enlisted in the army, in time of war, without first
having obtained the written permission of the company or paid extra

premium, as required by the policy, although the insured enlisted in
the dental corps and his death resulted not from a cause peculiar to
army life, but from pneumonia while being transported to France.
While the two last cases referred to are somewhat more recent

than the others, the weight of authority still is that the "war clauses"
will relieve the company from liability only where death resulted from
some cause peculiar to the military service, and not one common to

civilian life. W. N. M-

'Malone v. State L. Ins. Co., 213 S. W. 877; Myli v. Amer. L. Ins. Co.. 175
N. W., 631.

� 103 S. E. 180.
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Carriers�Employees Riding on Pass�Servants or Passengers

The question whether a person in the employ of a railroad company
who is riding on the cars of the company on a pass furnished by the

latter, and who is injured by reason of the negligence of the company's
servants in charge of the car, was, at the time of the injury, an em

ployee and therefore subject to the fellow servant rule, or a passenger
and entitled to all the rights of a passenger, is one on which there
is great conflict in the decisions. It is quite evident that one may be
both a passenger and an employee of a railroad company; but the

difficulty and the conflict in the decisions arises in determining whether,
at the time of the accident, the person injured was a passenger or an

employee.
Where the employee is traveling in connection with his duties to

the company, the general rule seems to be that he will be regarded
as an employee, and not as a passenger nor entitled to be cared for
as such. A servant who, at the time of the accident in suit, was

being transported on a railway car or other vehicle furnished for the

purpose of facilitating the performance of his work, is deemed to

have been injured in the course of his employment, and, therefore,
cannot recover if the injury was the result of a risk known to him.1

Thus, it has been held, that a civil engineer of a railroad company
traveling on duty for the company, upon a pass, occupies the position
of an employee, and not that of a passenger upon the train upon which
he is carried.2 So, also, an employee engaged in cleaning switches,
while riding upon an employee's pass from one switch to another, has
been held to be an employee and subject to the liabilities of such." And

persons engaged in loading and unloading a gravel train have been
held not to be passengers in riding back and forth between the places
of loading and unloading.4 While there are a few cases6 which hold

otherwise, the general rule and that prevailing in most of the States,
is as stated above.
It is in those cases in which the employee is injured while being

transported to or from work, on a company pass, that the conflict in

'Labatt's Master and Servant, Sec. 1555.
'Texas & P. R. Co. v. Smith, 31 L. R. A. 321, 67 Fed. 524.
� Shannon v. Union R. Co., 27 R. I. 475, 63 Atl. 488.
'�Ohio & M. R. Co. v. Tindall, 13 Ind. 366.
'Haas v. St. Louis & Sub. R. Co., Ill Mo. App. 706; Harris v. City & Elm

Grove R. Co., 69 W. Va. 65, 70 S. E. 859.
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the decisions occurs. In the majority of cases the courts make a dis

tinction between cases in which the transportation furnished is gratui
tous or a mere incident of the work and those cases in which the

transportation forms a term of the contract of employment.
Thus, it has been held that a surveyor on a railroad is, while being

transported from his home to his place of work free of charge, a

co-employee with the conductor on the train, so that he cannot hold the

company liable for the conductor's negligence.' And it has been held

that a section hand was not a passenger while riding as an employee
of defendant, without paying any fare on its car, tb or from his

home, from or to the place where he was working on the track.' So,
also, where the contract of employment provides that an employee
shall be conveyed to his home on the train every night after his day's
work is done, he cannot recover from the company for an injury caused

during such trip by the negligence of the engineer of the train."
In all of the cases cited above it will be noted that the trans

portation was either a gratuity or a mere incident of the work. Where
the transportation forms a term of the contract of employment a

different rule applies. In such cases the employee is regarded as a

passenger and not an employee of the company. Thus, in the case

of Enos v. Rhode Island Suburban R. Co.,' a railroad flagman who
received as compensation for his services, a certain sum and 11 trans

portation tickets to carry him to and from his home, being required
to pay a ticket for his transportation, was held to be a passenger and
not a fellow servant with those engaged in operating the car. The
court said: "The fact that they were bought, and not given to him,
is important, because such a ticket paid for his passage on the car

in which he was riding at the time of the collision ; and, the fact that
his passage was so paid after his day's work was fully completed
made him a passenger after his employment had ceased for that day.
The distinction between cases of gratuitous carriage and those in
which transportation has been paid for in any manner has been
clearly recognized, with the result that generally persons carried in

� Ross v. N. Y. C. & H. R. Co., 74 N. Y. 617.
'Chicago T. T. R. Co. v. O'Donnell, 213 111. 545, 72 N. E. 1133.
� Russell v. Hudson River R. Co., 17 N. Y. 134; Vick v. N. Y. C. & H. R. Co.,

95 N. Y. 267;' Kilduff v. Boston Elevated K. Co., 81 N. E. 191, 9 L,. R, A

(N. S.) 321.
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the latter have been held to be passengers; while those transported
in the former have not." *

One of the tests to determine the capacity in which the party is to

be regarded depends upon whether or not his duties to his master re

quired him to ride on the train. In a case in which the employee was

injured while riding on a regular car from his home to his place of
work, on a ticket given him by the company as a part of his wages,
the court said : "In availing himself of the company's railroad to get
to his work, he was acting in his own interest and of his own volition.
He was not working for the company in thus riding on its railroads.
The company did not pay him for so riding. He paid the company
for his ride. True, the plaintiff paid his fare by a ticket given him

by the company for that ride, but he paid for the ticket by his ser

vices. It was a part of his wages and delivered to him as such. It
could make no difference in his status as a passenger whether he paid
his fare in cash or in tickets earned." 10 Other cases hold to the same

effect.11
Where an employee is riding on a private errand of his own, and

not in connection with the business of the railroad, although he is

permitted to ride on a pass, it has been quite generally held that under
such circumstances he is not an employee but a passenger entitled to

all the rights due a passenger. Thus, an employee having a monthly
ticket given him which is good for more rides than he is required to

take in attending to the business of the company, with the express priv
ilege of using the others for his own purpose, is not, when traveling
for purposes of his own, an employee, but is a passenger entitled as

such to hold the company liable for injuries caused by the negligence
of its employees, the court saying that a person may at one time
be an employee when passing over a railroad and at another time

in passing over the same road be a passenger, though continuing all
the while in a popular sense in the employment of the company." To
the same effect is the case of Whiting v. N. Y- N. H. & H. R. Co.,
102 Fed. 850, 50 L. R. A. 615. And in the recent case of Banard v.

Michigan United Traction Co., reported in 178 N. W. 43, the Supreme

'28 R. I. 291, 12 L. R. A. (N. S.), 224.
10 Herbert v. Portland R. Co., 103 Me. 315, 69 Atl. 266.
11 Indiana Union T. Co. v. Langley, 178 Ind. 135, 87 N. E. 728; Doyle v. Fitch-

burg R. Co., 166 Mass. 492 ; Klinck v. Chicago City R. Co., 104 N. E. 669.
a Doyle v. Fitchburg R. Co., 166 Mass. 492, 25 L. R. A. 157.
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Court of Michigan held that an employee of a street railway when

riding on its cars, not during its time nor in connection with its

business, was a passenger and not a servant of the company.
F. J. B.

Telegrams�Interstate and Intrastate

Considerable interest naturally attaches to the unfolding of the

Federal power to regulate, by virtue of the commerce clause, the

transmission of intelligence by intangible instrumentalities, such as

the telegraph. Communication by telegraph was early identified as

commercial intercourse. This field of Federal prerogative was occu

pied by the Act of 19101 to the exclusion of all State legislation
affecting interstate telegraphic business. Probably, communication

by wireless telegraphy or by any means, however ethereal and imma

terial, must similarly be regarded as commerce. The distinction be
tween interstate and intrastate messages, which has been sufficiently
difficult to ascertain with respect to telegrams, may become even more

perplexing as systems of communication eliminate more and more

of the physical attributes.
A recent Indiana case2 discusses the generally accepted doctrine

that the route of transmission determines the character of a telegraph
message. In this case, the telegraph company had received at one

of its offices in Indiana a message for delivery at another point in the,
same state. The message was transmitted and relayed by way of a

point outside Indiana, which was the only practicable route. It was

received by the office of the company at the point of destination in
Ind iana, but delivery to the addressee was not made. For the injur}7
caused by this negligence, the plaintiff sought to hold the telegraph
company liable in damages under a state law.
The contention was considered that the actual negligence, i. e., the

failure to deliver to the addressee, occurred wholly in Indiana. The
doctrine, however, is well established with respect to goods trans

ported in interstate commerce that delivery is a part of such com

merce and that until delivery is consummated, Federal authority over

the shipment is supreme. The same doctrine is clearly applicable to

1 24 Stat, 379.
* Western Union Teleg. Co. v. Bushnell ; Appellate Court of Indiana Divisi.

1, June 23, 1920.
* '
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telegrams as it has been held that a telegraph company occupies the
same relation to commerce as a carrier of messages that a railroad

company does as a carrier of goods. The court held that negligence
with respect to delivery to the addressee of a telegram is not to be

distinguished from negligence in transmitting the telegram so as to

permit the operation of a state law on the subject.
Other questions relating to the effect of the Act of 1910 on state

legislation in matters, such as negligence, not yet specifically covered

by Federal law or regulation, were laid at rest by the decisions of the
United States Supreme Court in two recent cases" Starting from
the premise conclusively settled by these Supreme Court cases that
there is no longer room for the exercise of any character or degree
of state control over interstate telegraph business, the Court addressed
itself to the issue of whether this negligence arose, in fact, within
the scope of such business and outside the control of the State over in
trastate telegraph business.
The court was careful to distinguish this case from a previous case

in which it had upheld the penalty provided by the state law for negli
gent failure to deliver a similar telegram sent by way of a point out
side the state. In the latter case the telegram, which should have

been transmitted and delivered entirely within the borders of Indiana,
was negligently and improperly transmitted by way of a point outside
the state.

The view of the Indiana Court seemed to be that a telegram sent

in the usual course of business to a point outside the state and relayed
back to a point within the state is interstate commerce and not

subject to State law ; but that the sending of a telegram (which in usual
course should be sent by a route entirely within the state) by a route

partly outside the state gives rise to negligence in a matter of purely
intrastate commerce. This view contemplates two telegrams ; one sent

improperly in intrastate commerce; the other (which should have
been sent in intrastate commerce) not sent.

This somewhat ingenious view would not be regarded favorably by
the Supreme Court of the United States, if we may judge by the
dictum of that Court in the most recent case (October 25, 1920) in-

' Postal Teleg. Cable Co. v. Warren Godwin Lumber Co., U. S. Supreme
Ceurt, December 8, 1919.

4 Western Union Teleg. Co. v. Boegli, U. S. Supreme Court, January 12, 1920.
�Western Union Teleg, Co. v. Taylor (1914), 57 Ind. App. 93.
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volving the question of Federal and State power to regulate telegraph
business. In this case," arising out of a mistake in the transmission
of a message, which was sent in the usual and proper manner by way
of a point outside the state of origin and destination. Justice Holmes,
delivering the opinion of the Court, says: "If the mode of transmission

adopted had been unreasonable as against the plaintiff, a different

question would arise, but in that case the liability, if it existed, would
not be a liability for an intrastate transaction that never took place
but for the unwarranted conduct and resulting loss "

F. C. P.

� Western Union Teleg. Co. v. Speight, U. S. Supreme Court, October 25, 1920.

Nuisances�Undertaking Establishment as a Nuisance.

That an undertaking business was not a nuisance per se, and did not

become such even though located in a "populous" section of the city
was decided in 1887 in the New Jersey case of Middleton v. Westcott.1
The court ruled that while there was no right to conduct the business
so as to endanger life or health, there was no evidence of such con

duct in the case, and the bill for an injunction was dismissed.
That rule was followed until 1910 when the Supreme Court of

Washington decided in Densmore v. Evergreen Camp2 that even though
such a business was not a nuisance per se, it might, while being pro
perly conducted, become such by reason of its location. "The element
of comfort and repose in the enjoyment of our homes becomes an

essential part of our inquiry," said the court.
Occasion was taken to distinguith from the Middleton v. Westcott

case. The facts in that case showed that the plaintiff was a super
sensitive old man, and further that he had lived next the defendant for
some eleven years without suffering any impairment of health. The
statement of facts suggests the inference that while the location was
a "populous" one, it was not strictly a residential district. The facts
in this case showed that the business was being conducted in strictly
a residential district, and the court held that an injunction would lie.
The rule established in this case was followed in a similar case in
Washington.'

1 11 Atlantic, 490.
�31 L. R. A. 608.
' Goodrich v. Sarret, 184, Pac. 220.
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The Supreme Court of Michigan in Saier v. Joy,' decided in 1917,

following the rule laid down by the Washington court said : "We have

here the case of the maintenance of a business which, while not a

nuisance per se, is such as to these defendants by reason of its loca

tion in a strictly residential district�a business which will cause de

pression to the normal person. . . depriving his home of the com

fort, repose and enjoyment to which he is entitled- Coupled with
this there is a substantial financial loss due to depreciation in the
value of the property."
The right of cities to pass ordinances restricting the area within

which the undertaking business may be conducted was decided in
the case of Osborne v. City of Shreveport ;' and in the more recent

case of City of St. Paul v. Kessler* in which case the court reviews
the authorities in point.
While the books do not contain many cases in point, the weight of

authority seems to be settled from well-considered opinions, that
whether the business is to be considered a nuisance depends on the

locality in which it is conducted ; that while it is not a nuisance per se,
it may become such when located in strictly a residential district,
even though the proprietor lives in the establishment, and subject to
be enjoined by adjoining owners, or prohibited by a city ordinance.

J.J.C.
' L. R. A. 1918A, 825.
� 79 Southern, 542.
� 178 N W. 171.
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Contracts�Contracts Violating Public Policy Will Not Be
Enforced on the Ground of Comity.

In a recent case in Indiana the court laid down the rule that the
clauses in the Constitution guaranteeing comity between States do not

apply where the issue is on a contract violating the public policy of

a particular state. This case arose as a result of proceedings under
the Workmen's Compensation Act of Indiana, whereby Harriet Randall
sought to recover from a Circus Company for the death of her son,
one of the company's employes. From the decision of the Industrial
Board granting an award, the company appealed.
Appellant was an Indiana Corporation with principal offices at In

dianapolis. Randall entered into a contract of employment with
the company in Ohio, the contract containing a clause stating that
the locus of the contract was to be considered the District of Colum
bia, and, even if litigated elsewhere, the contract was to be construed

according to the laws of that district. Randall operated a "privilege
car" for the company. On June 22, 1918, while the show was en

route, the car was wrecked and Randall killed. In the suit which en

sued the company contended that the locus of the contract being the
District of Columbia, the laws of that district should apply; that the
Indiana Industrial Board had no jurisdiction and that there could
consequently be no recovery.

As stated by the court, the question involved was this : whether a

concern incorporated in one state and having its principal offices there,
but which carries on business elsewhere and which is not engaged in
interstate commerce, can make a contract with an employe in another
state to do work in many states including the state of its incorporation
and by the terms of the contract relieve itself of all obligations under
the compensation act of its home state, if the employe is injured or

killed in that state, while at work pursuant to the terms of the con

tract.

Under the laws of Indiana a corporation to be relieved from the
terms of the Compensation Act must have filed notice of claim of
such exemption at least thirty days before the occurrence of the acci
dent in which it claims the privilege of such exemption-

56
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Held: That inasmuch as the company had not filed the required
notice of exemption, that the law of Indiana governing compensations
was superimposed on the Ohio contract as a condition of its perform
ance in Indiana, notwithstanding clauses in the contract itself to the

contrary ; and that the decision of the Industrial Board was not in

violation of the comity clauses of the Federal Constitution, inasmuch
as they do not extend to subjects affecting the general welfare of the

people of a particular state but are subservient thereto; and that the
contract could not waive a law insuring protection as a matter of

public welfare to the citizens and residents of Indiana. (Carl Hagen-
beck and Great Wallace Show Co. v. Randall�App. Ct. of Ind. Mar.
12, 1920�126 N. E. 501.)
The court quoted at length from the decision in Am. Rad. Co. v.

Rogge�8. N. J. Law 436, citing also Davidheiser v. Hay Foundry &
Iron Wks. 87 N. J. Law 688 and Johnson v. Nelson 128 Minn. 158.

B. E. S.

Trade-Marks and Trade-Names�Partial Invalidity of Contract.

Plaintiff manufactured cigars under a trade-name and sold same in

certain territory, defendant used same trade-name in different terri

tory. They entered into a written agreement that Plaintiff would

pay $400 (which he did) and defendant would (1) assign all rights
in trade-name and (2) agree not to use same thereafter with a tem

porary exception. Plaintiff brought action to enjoin defendant from
further use of trade-name and for damages for continued use con

trary to agreement. Defendant filed demurrers which were sus

tained. Plaintiff refused to plead further and judgment was ren

dered against him in Circuit Court. Plaintiff appeals. Question�
Is the contract or any part thereof enforceable? Held� (1) A

trade-name separated from business to which it belongs is not property
and cannot be sold. That part of contract is of no effect and prayers
based thereon must be denied. (2) Negative covenants of the agree
ment are valid and can be separated from the invalid part and should
be enforced. Smith v. Yost, Appellate Court of Ind. 20 November,
1919. E. D. S-
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Telegraphs and Telephones�Commerce�Pleading.

This is an action to recover damages from appellant for failure to

correctly transmit and deliver a telegram sent by commission mer

chants to appellee, a stock dealer. Message filed read "hogs selling
fifty-five cents today". When delivered it read "ninety-five" instead
of "fifty-five." The Court held that the receiver of a telegram in the

absence of an agreement to that effect is not bound by the contract

between the sender and the company and therefore is not bound by
the provision limiting the company's liability to the amount of the
transmission fee ; and his failure to present his claim within 60 days, as
required by the company, is not a defense. The Court further ruled
that the Act of Congress (June 18, 1910) placing telegraph companies
under supervision of the I. C. Commission does not supersede the

jurisdiction of the state courts except where the decision deals with

questions involving the exercise of administrative discretion by the
commission. The Court also laid down this rule: uncertainty in a

complaint may be reached by a motion to make more specific and is

not a ground for demurrer.

Judgment for appellee confirmed, (W. U. Tel. Co. v. Hanlin, 125

N. E. 45, Appellate Court of Indiana, November 1919 )
N. E. K.

Master and Servant�Workmen's Compensation Act Liberally
Construed.

One Bollman was employed by Lewellen as engineer in charge of
a threshing outfit which moved from farm to farm in Indiana in the
performance of its work. By the contract of employment, Bollman was

required to stay of nights on the premises where the machinery was

left and protect it from fire or trespassers. On a certain evening,
Bollman had driven the thresher to the Downey farm in preparation
for work thereon the following day, and in accordance with his cus

tom, retired in the barn for the night. A heavy wagon bed was

suspended by ropes directly over the engineer's bed in the barn. The
ropes suddenly broke during the night and he was fatally injured
as a result. Upon a claim by the widow, the Industrial Board certified
to the court the questions whether the accident arose out of Bollman's
employment as engineer by Lewellen, and whether a finding of this
fact would be sustained by sufficient evidence and be according to law,
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to which the court answered in the affirmative. The Appellate Court
of Indiana, in sustaining the lower court, held that the words "by
accident arising out of" as used in the Workmen's Compensation Act
must be liberally construed so as to accomplish the humane purposes
of the act, and that the question was whether the accident was due
to a hazard to which the employee would not have been exposed apart
from the business in which he was employed. The contract appeared
to contemplate that Bollman should sleep on the premises where the
machine was left and be ready for any emergency that might arise
and it could not be said that he was not rendering service to his em

ployer while asleep. The accident to deceased was the result of a

risk reasonably incidental to the employment and the death was there
fore caused by accident "arising out of" the employment. (In re Boll
man, 126 N. E. 639).

*

A. L- T.

Master and Servant�(Workmen's Compensation Act�Borrowed
Employee.

Hecla Company, defendant, borrowed Farr, the plaintiff's husband
from another mining company to fight a fire in defendant's mine.
This practice with payment of compensation by the borrowing com

pany was customary. Farr was asphyxiated. The referee found
above facts and made award to the plaintiff under the Workmen's
Compensation Act, which was confirmed by Workmen's Compensation
Board, and sustained by Court of Common Pleas. Question�Does
an employee of one company borrowed from another for an emer

gency become the servant of the former company to such a degree as

to make it liable under the Workmen's Compensation Act when Com
pensation is not fixed but is customary? Is fire fighting a casual em
ployment or the regular course of business of a mining company?
Held�A regular servant of one may become a special servant of
another, creating new relation of master and servant. Unfixed wages
not important as reasonable compensation implied. "Persons whose
employment is casual in character and not in regular course of busi
ness of employer" are excluded by Compensation Act. Fire fighting
is regular business of mining company and as both conditions must
exist to exclude, unnecessary to consider if employment was casual.�
Farr v. Hecla Coal & Coke Co. (Employees Liability Assurance Cor
poration, Intervener) Supreme Court, Pa., 5 January, 1920.

E. D. S-
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Carriers�Bill of Lading Construed Against Carrier�Liability

of Carrier After Notice Given of Arrival of Shipment.

A recent Illinois case clearly determines the time limit of liability
of a common carrier as insurer, after the arrival at destination of a

shipment upon a standard bill of lading contract. Owen & Company
sued the Michigan Central Railroad Company to recover for loss in a

shipment of grapes consigned to plantiff. The bill of lading contained

a provision limiting the carrier's liability to that of warehouseman

only for loss occurring within forty-eight hours after notice of arrival

of shipment at destination and contained a further stipulation that

property not removed by consignee within forty-eight hours after no

tice of arrival might be kept in car subject to carrier's liability as ware

houseman only. The facts developed indicated that the cars after

arrival and notice given, were placed on team tracks where the seals

were broken and shipments accepted by consignee before the loss

occurred. Verdict for defendant in Municipal court was reversed in

the Appellate court and the latter court was sustained by the Supreme
Court of Illinois, which held that in case of doubt arising from the

language used in the bill of lading, it must be construed most strongly
against the carrier whose agents prepared it. Appellant railroad com

pany insists that the bill of lading was designed to limit its liability as

a carrier generally, but that such liability ended in the present case

when the consignee had accepted the cars and started to unload them.
The Court took a different view, however, holding that the bill of

lading had reference to property "not removed" and not to property
"not delivered" within forty-eight hours after notice, and if it were
contemplated to limit the carrier's liability upon the delivery as claimed
in the present case, the language of the bill of lading might easily
have made that intention clear. Under the construction placed upon
the bill of lading by the Court, therefore, notwithstanding that the
car had been accepted and opened, and unloading started, the carrier's

liability as such as to property not removed continued for forty-eight
hours. Several cases were cited as authority for this interpretation of
the standard bill of lading. (Mark Owen & Co. v. Mich. Cent. R.
R. Co., 136 N. E. K. 767). A, L. T.
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Evidence�Privileged Communications Between Attorney and

Client�Exception.

In a suit for personal injuries, the jury found for the defendant.
New trial on the ground that the court had erred in admitting testimony
on behalf of the defendant. The disputed testimony was that of an

attorney who had originally filed appellant's suit.
Plaintiff at the trial testified that while riding in a car of the de

fendant corporation, the car was wrecked and she suffered severe

injuries for which she now seeks to recover. There was no doubt as to
the wrecking of the car and the injury of several people, but there
was no evidence to corroborate plaintiff's story that she was on the
car at the time of the wreck and that she suffered injury in same.

The attorney who originally brought suit for the plaintiff withdrew
before the case came to trial. At the trial he was permitted to testify
that about three days before he withdrew from the case, the plaintiff
in his presence and that of another attorney admitted that she was not

in the wrecked car at all.
Plaintiff assigned as error the admission of this testimony, claiming

that her communication was privileged. The appeal then involved the

question as to whether or no all communications between attorney
and client are privileged.
Held : That the testimony of the attorney was admissible ; that while

a privileged communication is a shield of defence as to crimes already
committed, it cannot be used to carry out contemplated crimes ; that it
was the duty of the attorney when he found upon examining his
client before trial that the case had no foundation in fact and could not

be successfully maintained without perjury to withdraw from the
case and prevent the consummation of the contemplated crime and
fraud by testifying to the facts as related to him by the plaintiff ; and
that such communication was not privileged. (Gebhardt v. United Rys.
Co. of St. Louis�'Sup. Court of Mo. Mar. 2, 1920�220 S. W. 677)-

The court cited in support of its finding Hamel & Co. v. England 50
Mo. App. 388, State v. Faulkner 175 Mo. 346, State v. Lehman 175
Mo. 619. B. E. S.

Election oe Remedies�No Estoppel Where Mistake in Election.

After finding that the property which he had obtained through an

exchange with the defendant had been grossly misrepresented plain-
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tiff sued for a rescission of the contract He was non-suited on the

ground that he had failed to tender defendant a deed to the property
before bringing suit. Plaintiff then brought an action for damages
resulting from the alleged fraudulent representations made by the
defendant in inducing him to make the exchange of the property.
The trial court found that the representations were false and that

plaintiff had been damaged and gave judgment in his favor.
Defendant's contention before the appellate court was, that plain

tiff having elected to proceed in an action for rescission was now

precluded from bringing an action for damages because a party having
two inconsistent concurrent remedies may not pursue both, but must
elect one, and having so elected is estopped from pursuing the other.
Defendant insisted that plaintiff's action to rescind had failed, not

because he attempted to pursue a remedy to which he was not en

titled, but because he neglected to comply with the conditions pre
requisite to granting the relief sought by him.
Held: That the effect of the non-suit in the prior action was to

leave the parties in statu quo, namely, with a subsisting contract

through which plaintiff claims to have been defrauded. The court
cited the case of Agar v. Winslow, 123, Cal. 587, 56 Pac. 422, 69 Am.
St. Rep. 84, in which the court said : "It is, however, equally true that,
where a party makes a mistake in election of remedies, he is not

estopped by his abortive election from subsequently resorting to and
pursuing a remedy to which he was really entitled." As to the plaintiff
prior election was arrested and rendered abortive before it had reached
a point inconsistent with the institution and maintenance of the actios
for damages and the principle of estoppel arising from the election of
inconsistent remedies was not applicable and judgment for plaintiff was
affirmed.�Supreme Court of California, March 30, 1920 in Herden v.

Hanson 189 Pac. 440. B. E. G.

Wills�Republished by Codicil�Construction in Accord With
Intent of Testator.

Proceedings by administrator for probate of the will and codicil of
Custare H. Stearns. In 1906 Stearns made a will leaving all his
property to one Mary Wells. In 1912 he made the following in
strument :

�
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"I, Custare H. Steams, of Des Moines in the County of Polk and
State of Iowa, being of sound mind and memory do make this codicil
to my last will and testament, made and executed about October 1-,
1906. I hereby give, devise and bequeath all my real estate at 911

West oth Street, Des Moines, Iowa, consisting of household goods
and all pictures, to Mrs. Mary L. Simpson of Des Moines, Iowa. I
nominate and appoint Mrs. Mary L. Simpson sole executor of this

my codicil to a previous will and direct that she be not required to

give bond."
It was found by the jury, that the will of 1906 was procured through

the fraud and undue influence of Mary F. Wells, and that the instru
ment dated October 24, 1912 was not procured by fraud or duress.
The administrator then moved that the two instruments offered for

probate be proved and allowed as the testaments of the deceased, while
the contestants contended that only the codicil should be admitted
and the will should be disallowed on account of the fraud in pro
curing it.
Held : It is a general rule that a codicil referring to a will and

made with all formalities required by the law, by a competent person,
not acting under fraud, duress or undue influence, operates as a re

publication of the will so far as not changed by the codicil. This fol
lows in part from the use of the word codicil which means an addition
to or an alteration of a will. This principle does not rest upon the
technical words in the codicil affirming and republishing the original
will, but upon the consideration that the execution of an instrument
called a codicil imports in the mind of the person executing the codicil
the existence of a will which can be supplemented or modified and
that the reference in a codicil to a will implies the continuance of the
will and the re-adoption or original declaration of its provisions. Haven
v. Foster, 14 Pick. 534, Stone v. Forbes, 189 Mass- 163, Pope v. Pope,
95 Ga. 87, Matter of Braun, 219, N. Y. 263, and numerous other cases

recognize and apply this doctrine. This rule is in accord with the
cardinal principle in the interpretation of wills, which is to ascertain
the intention of the testator from the language he has used to express
his intentions, giving effect as far as possible to all words that are

not inconsistent with a settled rule of law. Following this rule it is
plain that the testator by the execution of the codicil intended his
will to become operative as a part of the expression of his testamentary
desires. He refers to as his "last will and testament" and he also
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says, "this, my codicil to a previous will." The court therefore de

cided that the codicil republished the will which had been made under

duress and admitted the will and the codicil to probate.
Taft v. Stearns, Supreme Judicial Court of Massachusetts, Worces

ter, Jan. 6, 1920. 125 N. E. 570. B. E. G.

Bills and Notes�Bank Giving Drawer of Draft Credit on His

Deposit is not Holder for Value Unless Deposit is
Checked Out.

In April 1917, the Dawson Co. purchased a carload of strawberries
in San Antonio, Texas, contracting to pay a draft for the purchase
price. Prior to shipment the company's bank wired the Alamo Bank,
acting for the shipper, guaranteeing payment of the draft. Several

days after the shipment arrived the Dawson Co. paid its bank the
sum of the draft, but before this bank could remit to the Alamo Bank
the company brought suit to recover the money, naming both banks
and the shippers as parties. The Alamo Bank, the only defendant to

put in an appearance, filed an answer and an interplea, claiming that
it was the owner of the sum in dispute. The Dawson Co. denied the

interplea saying that the Alamo Bank was not an owner and holder in

good faith, but only a collector for the shippers. It appeared on trial
that the Alamo Bank had merely credited the draft on the shipper's
deposit account in the bank for the face value of same, with the

understanding that in event of failure of the drawee to pay, the ac

count would be charged back.
The question, then, was whether this action of the Alamo Bank was

equivalent to a purchase of the draft and whether it stood in the posi
tion of a bona fide holder of sale.
Held: That the transaction created only the relation of debtor and

creditor, as between the shipper and the bank and did not constitute
the bank a purchaser or holder for value, as would have been the

case, the court intimated, had the deposit been drawn or checked out

before the draft was accepted. (Alamo National Bank of San Antonio
v. Dawson Produce Co. et al.�Sup. Ct. of Okla.�Apr. 27, 1920�190
Pac. 393.)
The court in its decision cited the case of Morrison & Co. v. Farm

er's & Merchants' Bank of Los Angeles (60 Pac. 273) stating that the
rule announced therein governed all transactions such as that which

gave rise to this action. B. E. S.
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Partnership Settlement Reopened for Fraud�Fraudulent
Conveyance.

This case arose on a bill in equity by Brock against his former part
ners, Ward and Hallman, and the latter's wife, Mattie Hallman, and
disclosed these facts ; Ward was bookkeeper for the partnership and
was relied upon by his two partners as to question of the firm's assets

and indebtedness. Upon dissolution of the partnership the firm's debts
Were paid as outlined by Ward, who stated there were no other debts.
The remaining assets were distributed, $750 to each partner. Hall
man, without consideration from her, deposited his $750 to his wife's
credit. Ward's statement of the firm indebtedness was fradulent and
creditors to the amount of $3000 appeared. To satisfy them Brock,
the only solvent partner, mortgaged his property and brought this
action to reopen the settlement of the partnership. Decree for plain
tiff. Mattie Hallman appeals.
The Supreme Court held that fraud of one of the partners in repre

senting to the others that there were no creditors, except those paid,
in reliance on which they settled its affairs and distributed its assets,
suffices to reopen the settlement, even as against an innocent partner ;
and that one partner who has had to answer to creditors is entitled
to maintain suit to have the settlement reopened and the distributed
assets applied to the firm indebtedness; and further that the deposit
by partner to his wife's credit, without consideration, of the money
received by him under such settlement was a fraudulent gift of the
firm's assets. Decree affirmed. (Hallman v. Brock, 85 Sou- 280,
Alabama, Jan. 22, 1920.) N. E. K.
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Washington's Finest Photoplay Houses

CRANDALL'S METROPOLITAN, 10th and F Streeet. N. W.
CRANDALL'S THEATER, 9th and E Streets N.W.
CRANDALL'S AVENUE GRAND, 7th and Penna. Ave. S. E.
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