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PENETRATING THE CORPORATE VEIL

It i9 the general rule in law and equity that a corporation is an en

tity distinct from its share holders. Just as one natural person is dis
tinct from another natural person, so is the corporation distinct from
those who compose it."* * * the man is one person created by the

Almighty, and the corporation is another person created by the law."

Exchange Bank of Macon v. Macon Construction Co. et al., 97 Ga. 1.
The corporation miay sue or be sued by its shareholders. Acts done by
it are not imputable to them, nor are they responsible for what it does :

Property acquired by it belongs to the corporation, not to the men who

compose it. Hollins v. Brierfield Coal and Iron Co., 150 U. S. 371 ;
Donnell v. Herring-Hall-Marvin Safe Co., 208 U. S. 267; McCaskill
Co. v. United States, 216 U. S. 504. And this is true even where all
the stock is owned by one person. Atchison, T. & S. F. Ry. Co. v.

Weeks et al., 248 Fed. 970; Peckett et al. v. Wood et al., 234 Fed.
833. Such person can not correctly say that the property is his, al
though he may have a right �o have it or its equivalent transferred to

him whenever the corporation, having discharged all ks debts, ceases

to do business. A suit by him for its recovery or for damages done
to it would be of no avail. The defendant would say that he could
not recover because the property did not belong to him, that if any
body was injured it was the corporation, the owner of the res.

The origin of the concept that the corporation is an entity quite a-

part from those who compose it is attributed by Professor Sohm to the
Romans. He says : "In Roman law, the property of the corporation is

the sole property of the collective whole ; and the debts of a corporation
are the sole debts of the collective whole. * * * It represents a

kind of ideal private person, an independent subject capable of holding
property, totally distinct from all previously existing persons, includ-



2 GEORGETOWN LAW JOURNAL

ing its own members. It possesses, as such, rights and liabilities of its
own- It leads its own life, as it were, quite unaffected by any change of
members. It stands apart as a separate subject or proprietary capac
ity, and, in contemplation of law, as a stranger to its own members.
The collective whole, as such, can hold property ; its property, there
fore, is, as far as its members are concerned, another's property, its
debts another's debts * * * Roman law contrived to accomplish a

veritable masterpiece of juristic ingenuity in discovering the notion of
a collective person; in clearly grasping and distinguishing from its
members the collective whole as the ideal unity of the members bound
together by the corporate constitution; in raising this whole to the
rank of a person (a juristic person, namely), and in securing it a

place in private law as an independent subject of proprietary capacity
standing on the same footing as other private persons." Institutes
of Roman Law, pp. 104-106. Between the corporation and its stock
holders the low drops a veil, which in legal contemplation hides the
latter from the view of those who deal with it. To paraphrase the
language of Mr. Justice Holmes in Donnell v. Herring-Hall-Marvin
Safe Co., ante, p. 273, a leading purpose of the entity conception is to

interpose a non-conductor through which it is impossible to see the man

behind. While the stockholders are the actuating forces without
which the corporation can do nothing, they are not personally respon
sible for the corporate acts. It alone must respond for them.

An extreme application of the entity doctrine was made in a Virgin
ia case,�Peoples Pleasure Park Co. v. Rohleder, 109 Va. 439. A
piece of land was conveyed by deed, which embraced a covenant that
the title shall never vest "in a person or persons of African descent."
The land was subsequently transferred to a corporation composed ex

clusively of colored people, and the question for decision was whether
this was a violation of the covenant. The court, enforcing the entity
theory, said it was not. It refused to look behind or through the veil
and consider the fact that all the stockholders were negroes. By so

doing it permitted the theory to defeat the prohibition of the covenant.
But the distinct entity rule, like most, if not all, rules, has exceptions,

and it is of them I would write-

The entity concept is spoken of as a fiction "introduced for the pur
pose of convenience and to subserve the ends of justice." It is in the
connection that the maxim in Hctione juris semper aequitas is used
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and the doctrine of fiction applied; but when it is urged to an in

tent and purpose riot within the reason and policy of the fiction, it has
always been disregarded by the courts. Broom's Legal Maxims, 130.

Chief Justice Mansfield said: "It is a certain rule that a fiction of
law shall not be contradicted so as to defeat the end for which it was

invented, but for every other purpose it may be contradicted." John
son v. Smith, 2 Burr. 950. Fictions "were invented for the advance
ment of justice and will be applied for no other purpose." Wood v.

Ferguson, 7 Ohio St. 288, 292.

In Simmons Creek Coal Co. v. Doran, 142 U. S. 417, Doran claimed
the land involved in the suit but had lost his deed thereto. The coal

company held a deed to the same land and which as subsequent in point
of time to the deed under which Doran claimed. This deed was from
one Belcher, through whom Doran deraigned title ; in other words, both
parties claimed through one Chrispianos Belcher, the common source

of both titles. If the corporation knew at the time it purchased that
Doran owned the title it could not succeed in the suit ; therefore, the ex

istence of knowledge on the part of the corporation was important.
The corporation purchased from its incorporators, who knew of Do-
ran's title at the time of the purchase and conveyance to the corpora
tion. They had this knowledge when they formed the corporation, and
brought it into existence for the manifest purpose of shielding them
selves against the charge that they had notice of Doran's title. The

corporation pleaded that it had no notice of Doran's title, and hence
none of the defect in its own title, and it urged that whatever know

ledge the incorporators had it could not be imputed to the corporation,
because the latter was a juristic person distinct from the stockholders.
The court rejected this argument and said that the incorporators were

associated together to carry forward a common enterprise, and that
the knowledge and actual notice of all the incorporators was the knowl

edge or notice of the company. To have held otherwise would have
resulted in depriving Doran of the land to which he was entitled. If
the court had enforced the entity theory in this case, it would have been
made an instrument of wrong, while its true purpose is to serve the
ends of justice.
In a later case the Supreme Court observed that while there is a pre

sumption that when the stockholders' interest is adverse to their knowl

edge, the latter will not be attributed to the corporation, yet this pre-
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sumption "should not be carried so far as to enable the corporation to

become a means of fraud or a means to evade its responsibilities."
MeCaskill Co,, v. United States, 216 U. S. 504, 515. See also Davis

Impr. Wrought Iron Co., v. Davis, etc., 20 Fed. 699 ; York Mfg. Co. v.

Brewster, 174 Fed. 566, 570; Utah Black Marble Co. v. American
Marble Co. 43 Utah, 68, 74; McFadden v. Jenkins, 169 N. W. (N. D.).
1*3.
A striking tase along the same line is Linn and Lane Timber Co. v.

United States, 236 U. S. 574. One Smith was charged by the govern
ment with having secured by fraud patents to certain public lands.
An act of Congress of 1801, 26 Stat. 1903, provides that a suit to va

cate a patent shall be brought within six years after the date of
the issuance of the patent. The suit was instituted in time against
Smith. After the statute of limitations had run he pleaded in abate
ment that the land was not his but was owned by a corporation. It

appeared that a few months before the suits were commenced against
him he caused a corporation to be formed for the purpose of receiv

ing from himself title to the lands. The capital stock was fixed at a

thousand shares, of which he took 998, his wife 1, and his attorney 1.
He offered to pay fbt the stock of the lands, and subsequently caused
to be executed deeds purporting to convey the lands to the corporation,
but he withheld the deeds from record until the bar of the statute of
limitations had been raised. Of course the government knew nothing
of the conveyance to the corporation before the coming in of his plea
in abatement. As soon as it was discovered that the corporation held
the title, it amended its bill so as to bring the corporation into the suit.
Smith, in support of his plea, asserted that the property belonged to the
corporation and not to him, and the corporation urged that as no suit
had been commenced against it within the limitation fixed by the statute
the suit was barred. The court refused to take this view of the situa
tion. On the contrary it said that the corporation was a mere tool of
Smith, that his knowledge of the fraud committed was the knowledge
of the corporation, and that it was a party to an effort to keep the title
concealed until it was too late for the United States to complain. If
the entire conception had been permitted to prevail, the government
would have been defeated and Smith, who was in fact the corporation,
would have retained the fruits of his fraudulent transaction. But the
court, to prevent this unjust result, put aside the conception and pro
nounced Smith and the corporation to be identical. It followed that
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the suit having been brought in time against him, and he being one and
the. same as the corporation, it was in time against the corporation-
Smith was compelled to return to the government the land which he had

unjustly secured from it.
The principle we are considering was applied to another state of

facts in United States v. United Shoe Machinery Co., 234 Fed. 127.
The suit was brought under the Clayton Act (38 Stat. 730). There
were three corporations defendants. The act provided that suit might
be brought against a defendant in any district where it transacted bus
iness (Sec. 12). There was no charge that two of the corporations
transacted any business in their own names in the district where the suit
was instituted, but was alleged that they and the one which did trans

act business there were in fact one and the same, and therefore that the
suit was prpoperly brought against the three ; in other words, that there
was not a misjoinder of parties. In support of this contention it was
made to appear that the capital stock, assets and business of the

corporation which was properly sued in the district was owned by one

of the other corporations, and that ninety-eight per cent, of the capital
stock of the latter was owned by the third corporation ; also that each

corporation had the same president and practically the same board of

directors, so that all the stock was in effect owned by the same persons,

namely, the stockholders of the third corporation, and all the corpora
tions were managed and directed by the same set of officers. It wa*

also asserted that because the three were so interrelated, the effective

enforcement of the statute would be defeated unless they were treated

as one, and therefore that public policy demanded that the veil be rent

and the real actors in the drama, the stockholders, be dealt with, though
under the guise of corporations. The entity theory was urged in be

half of the defendants, who contended that they were improperly
joined. It was said that by virtue of the theory they were in no wise

responsible for the actions of the first-named corporation, and that if

it had violated the law they could not be held responsible for acts in

which they had no part. There was no charge of conspiracy, hence
there was no ground upon which the joinder could be sustained ex

cept one which would put out of sight the entity theory and deal with

the three corporations as one. The court sustained the government's
contention, held that the acts "of one were the acts of all," and that the

joinder was proper.
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Two of the most noted cases in which the entity theory was disregard
ed are State v. Standard Oil Co., 49 Ohio St. 137, and People v. North

River Sugar Refining Co., 121 N. Y. 582. The facts in both cases are

in principle the same. In the first it appeared that the stockholders of
the Standard Oil Company of Ohio, defendant in the action, united
with the stockholders of other companies engaged in the oil business,
and transferred their stock holdings to trustees, to the end that the
trustees might elect directors of the several companies and thereby
control the affairs of all the companies whose stockholders were parties
to the agreemerft, thus effecting a combination which destroyed competi
tion between the different companies involved. The action was against
the Standard Oil Company to oust it of its franchise, on the ground
that it had entered into a combination in restraint of trade in violation
of the statute of Ohio. The corporation defended on the assumption
that it had not joined any combination or done any corporate act in
violation of the anti-trust statute ; that whatever its stockholders did
it was not responsible for, as it was in contemplation of law an artificial

being, distinct from its stockholders. But the court rejected this view
and said, in effect, that the action of the stockholders must be attributed
to the corporation, and that unless this was done the anti-trust laws
of Ohio could be violated with impunity, for the combination of the
stockholders, the governing and directing instrumentalities of the cor

porations, produced precisely the same effect, namely, the destruction
of competition, which would have resulted from a combination of the
corporations themselves.

Speaking to a similar state of facts in the Sugar Refining Company
case Judge Finch said: "The State gave the franchise, the charter
not to the impalpable, intangible, and almost nebulous fiction of our

thought, but to the corporators, the individuals, the acting and living
men, to be used by them, to redound to their benefit, to strengthen their
hands and add energy to their capital. If it is taken away, it is taken
from them as individuals and corporators, and the legal fiction disap
pears. The benefit is theirs, the punishment is theirs, and both must at
tend and depend upon their conduct ; and when they all act, collectively,
as an aggregate body, without the least exception, and so acting,
reach results and accomplish purposes clearly corporate in their char
acter, and affecting the vitality, the independence, the utility, of the
corporation itself, we cannot hesitate to conclude that there has been
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corporate conduct which the State may review, and not be defeated by
assumed innocence of a convenient fiction," p. 622. That is to say,
that while the acts of the stockholders were not done in the name of the

corporation, but in their own names, none the less the results reached
and the purposes accomplished so clearly affected the vitality, the in

dependence, and utility of the corporation that they must be deemed to

be corporate acts.

There are many other cases in the books in which the facts are dif

ferent from those in the cases which I have reviewed but in which the
same principle was applied. Brundred et al. v. Rice, 49 Ohio St. 640 ;

First National Bank of Chicago v. Trebein Co. et al., 59 Ohio St. 316 ;
Chicago, etc., Ry. Co. v. Miller, 91 Mich. 166 ; In Re Reiger, 157, Fed.
609 ; Kellogg v. Douglass County Bank, 58 Kans. 43j Terhune v.

Hackensack Sav. Bank, 45 N. J. Eq. 344 ; Bennett v. Minott, 28 Oreg.
339; Montgomery-Web Co. v. Dienelt, 133 Pa. 585; In Re Muncie

Pulp Co., 139 Fed. 546, and Meily Co. v. London & L Fire Ins. Co.,
142 Fed. 873. In the latter case all the stock of a corporation was

owned by one family. Meily was president of the corporation and had
the control, management and disposition of its property. In a suit by
the corporation against the insurance company to recover damages
caused by a fire he was charged with having set the property on fire.
Evidence to that effect was admitted, notwithstanding the argument
that the corporation was entirely distinct from its incorporators, and
that the action of the president could not be attributed to it. The jury
found for the insurance company, presumably on the ground that the
act of Meily was the act of the corporation.
But we must not form the notion that because one corporation owns

all the stock in another, or that one person or set of persons owns all

the stock in two or more corporations, the entity theory may be dis

regarded and the stockholders of all the corporations considered as a

mere association of individuals. -Pittsburgh, etc., Co. v. Duncan, 232
Ted. 584 ; Martin v. Development Co. of America, 240 Fed. 42 ; Cen

tral Trust Co. of New York v. Bridges et al., 57 Fed. 753; Illinois

Central R. R. Co. v. Buchanan, 88 S. W. 312; In Re Watertown

Paper Co., 169 Fed. 252. This, as I repeatedly said, can be done only in

cases where illegality, fraud, or injustice would otherwise prevail. In

all other cases it is recognized and given effect, and where it is disre

garded it is done only for the purpose of attributing the acts and
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knowledge of the stockholders to the corporation in order that fraud

may be defeated, sound public policy advanced, and justice served.

C. J. Smyth,

Chief Justice, Court of Appeals, District of Columbia.



THE ATTITUDE OF THE JUDGE TOWARD

MEMBERSOF THE BAR

A few years ago there appeared in a Federal court, sitting in one

of our Western states, a young lawyer who enjoyed an extensive
practice in the State, courts, but had had but little practice in the
Federal courts. Rising, he stated that he desired to make a motion
in a certain case, but, before doing so, wished to inquire in regard to
a question of practice. Had this occurred in any other court, either
the judge or some attorney present would have furnished the young
man the necessary information. Imagine then, his surprise and
mortification when the judge said : "Sit down, young man. This
is no law school."
How different was the treatment of a young lawyer by the late

Chief Justice Pryor of the Court of Appeals of Kentucky ! It was
the young man's first appearance in that court. When he arose to
make his argument, he was so overcome by embarrassment that,
after muttering a few words, he sat down in helpless confusion.
Doubtless, the great majority of chief justices would have let the
matter rest there and have called another case or ordered an adjourn
ment, but Chief Justice Pryor was as great in heart as he was in in
tellect, and made up his mind that the young man should not fail.
To this end, he began to ask. the young man certain questions in an

informal and kindly way. He wanted to know what the case was

about, which side the young man was on, what was the judgment
below, and what were the errors relied on. Finally, the young man

overcame his embarrassment and made an excellent argument.
Fortunately, the attitude of the majority of our judges towards

members of the bar is not subject to criticism, but there are but few
of us who, at some time, have not been present in court when the
judge did or said something calculated to humiliate some member
of the bar. Some judges merely lose their self-control and give way
to their temper, while others have read of the overbearing manner

of certain distinguished judges of the past and have concluded that
they may impress the public by emulating that quality, even though
they are unable to imitate them in any other respect. Whenever
such a thing occurs, we always leave the court room with a sense of
indignation and a loss of respect for the judge. In making these
observations I do not overlook the fact that often-times the conduct
of attorneys themselves is very exasperating, and in not a few in
stances, the judge is on edge as the result of fatigue due to a long
drawn-out trial. It must be remembered, however, that self-con-
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trol is an easy matter when all is well, and that it is only when the
circumstances are trying that we are called on to put forth any par
ticular effort for that purpose. Doubtless, too, the judge may some

times be suffering from vexation due to domestic problems, but he
should not forget that the practitioner is not responsible for frozen

water pipes, burnt biscuit or weak coffee, and certainly, he should

hesitate long before visiting upon the defenseless head of some mem

ber of the bar the unconquerable anatomical structure of the beef

steak which he encountered at the breakfast table.

While a little humor now and then relieves the tedium of the court

room and is enjoyed by all, there are some judges who are in the hab

it of indulging in too many jokes and witticisms at the expense of at

torneys. Indeed, there are certain practitioners who seem to be the

particular butts of the judge's jokes, and things are said to them that

the judge would not think of saying to others. A great lawyer once
said, "Do not forget that every law suit is a tragedy to the litigants,"
and he might have added, "and a very serious matter to their at

torneys." Not only does a law suit involve life, liberty or property,
but in nine cases out of ten, it involves the honor of the parties, and
the attorneys who represent them not only share the feeling of their
clients, but realize that their own reputations are at stake. Hence,
when the judge indulges in too many jokes at the expense of the law

yers, he manifests a disposition to treat the case as a trivial affair,
and his conduct is not pleasing either to the litigants or the lawyers.
The habit that some appellate judges have of plying with questions

an attorney who is engaged in making his argument is sometimes
carried too far. Ordinarily, the right to make an oral argument
.should carry with it the further right to determine the manner of its

presentation. Indeed, it will generally be founjithat, if the attorney
is permitted to pursue his own course without having the thread of
his argument interrupted by too many questions, his argument will
be more satisfactory both to himself and to the court. Of course,
there are times when a question is proper in order to elucidate the

precise contention, or to call attention to the point which the court

desires to have him discuss, but the habit is not to be approved when
it results in a personal debate between the attorney and the judge,
who finally sustains his side of the argument by a word or a wave of

the hand indicating that the attorney's contention is without merit.
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It would be much better to postpone the decision of the question un

til after there had been a full hearing, and the judge had had an op
portunity to confer with his associates, for it sometimes happens
that the offhand opinion of the judge is not quite so correct as the

prepared opinion of the attorney. I recall a case where one of our
most learned and distinguished judges interrupted an attorney, and
in a manner that indicated great surprise, if not profound pity, asked
the question, "Do you mean to say that this court has ever an

nounced that doctrine?" While those present turned with anxiety
toward the attorney, their anxiety was altogether unnecessary, for
the attorney replied in the affirmative and cited an opinion written by
the judge himself. Thereupon, the Chief Justice sent for the report,
and finding that the opinion sustained the attorney's statement of
the law, chuckled to himself as he nudged in the side the judge who
had forgotten what he himself had written.
There are many considerations which should prompt the judge to

be careful in his treatment of lawyers. In the first place, the public
are inclined to measure an attorney by the attitude of the judge. A

smile or a wordwill often show that a judge looks upon an attorney
with disfavor, or regards him as a joke, and such conduct is never

lost upon those who are present. Hence, the judge has it in his

power to make or unmake a lawyer. Then, too, a lawyer is an officer
of the court, and out of this relationship springs the duty of both

lawyer and judge to treat each other with proper respect. Further

more, nearly every case that is brought before a court involves the

question of the proper treatment of one man by another. It is just
as important, therefore, that the judge himself should know how

to treat others with courtesy and fairness, as it is to know how
to decide whether a particular litigant has been fair and just in his
treatment of another litigant. In other words, the judge, in his deal

ings with members of the bar, should always try to conform his own

conduct to the same standard that he demands of others. In doing
this, he will not lose either in power or in the esteem in which he is
held. On the contrary, his courteous treatment of others will com

mand a respect which he cannot command by a resort to methods

which he would not tolerate in others, and those who enter his court
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room will never cease to feel that it is a temple of justice where, law

yers, as well as litigants, may always expect a square deal.

Wm. Rogers Clay, Class of '8� and '89,

Associate Justice, Court of Appeals of Kentucky.



THE STATE OF COLUMBIA

Can a State be erected out of the District of Columbia without
a Constitutional Amendment?

Frank Sprigg Perry
Associate Justice of Constitutional Laws

In the great tide of Statehood which has flowed westward over

continental United States there has been left on the Atlantic sea

board a small area which may be called a "back water" of American
political Me. From Canada to Mexico and from the Atlantic Ocean
to the Pacific, all are sovereign States with the single exception of
the District of Columbia. The City of Washington bears the proud
title of the Capital of the greatest Democracy an earth. And yet
bow hollow is the sound of political liberty to the disfranchised
inhabitants living in the very shadow of the dome of the Capitol !
This article will discuss the power of Congress without a Con

stitutional Amendment to erect a State out of the District of Col-
trmbia�THE STATE OF COLUMBIA.
The permanent seat of the Federal Government was authorized

by Article I, Section 8, Clause 17 of the Constitution ;

"Congress shall have power:
17. To exercise exclusive legislation in all cases what

soever, over such district (not exceeding ten miles square)
as may, by cession of particular States and the acceptance
of Congress, become the seat of the government of the
United States, and to exercise like authority over all places
purchased by the consent of the legislature of the State in
which the same shall be, for the erection of forts, maga
zines, arsenals, dock-yards, and other needful buildings."

The land Tor this purpose was ceded by the States of Maryland
and Virginia and the District of Columbia became vested in the

United States for this purpose in December, 1800. The land ceded
by the State of Virginia comprised the county of Alexandria and
was retroceded to that State by an Act of Congress of July 9, 1846.
(9 Stats. 35, 1000) The political organization of the District of

Columbia embraces the City of Washington and covers at the pres
ent time the land ceded by the State of Maryland.
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The people of the District of Columbia are totally disfranchised.
The government is in the hands- of Congress which acts as a national
as well as a local legislature. A Board of Commissioners appointed
by the President is the executive head. The people have no repre
sentative or delegate in the Senate or House of Representatives, nor
can they vote for the President or Vice-President of the United

States, nor have they a voice or vote in the selection of their Board
of Commissioners.
The District of Columbia has a population of 437,571 by the cen

sus of 1920, a number in excess of each of the seven States of Ver

mont, Idaho, New Mexico, Wyoming, Arizona, Delaware, and

Nevada, and it possesses all of the other qualifications of Statehood.
It is conceded that a Constitutional Amendment could give State
hood or any modified form of government to the District. On the
other hand, it has been questioned whether Congress can by a legis
lative act and without such amendment create the State of Colum

bia, even with the consent of the State of Maryland. An amend
ment to the Constitution would require a two-thirds vote of both
houses of Congress and a subsequent ratification by the legislatures
of three-fourths of the States. An act of Congress creating a State
government would require a majority vote of both Houses of Con

gress and the signature of the President.

REASON FOR EXCLUSIVE AUTHORITY

There were several reasons which induced the framers of the Con
stitution to provide for the power in Congress to exercise exclusive
legislation over the seat of the Federal Government. During the

Revolutionary period the Federal authority was feeble and, as there
was no standing army, the Continental Congress had been forced to

depend for protection upon the militia of certain of the States. On

June 21, 1783, some armed and mutinous soldiers appeared before
Congress in Philadelphia, Pennsylvania, and insultingly demanded
their overdue pay. The authorities of the state were appealed to

but they made no sufficient attempt to afford protection. Congress
moved its seat to Princeton, New Jersey, a few days after this in
cident occurred. In addition to the necessity for protection, the
"Federalist," No. 38, also urged in support of this clause, that the
establishment of this federal district would free Congress from any
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imputation of awe or undue influence on the part of the State auth
orities.*
Needless to say, neither of these reasons has any force at the

present time. The Federal government has grown sufficiently
.strong to protect its property wherever located. There can be no

imputation of awe or undue influence on the part of a State today,
as the United States through the concentration of federal powers in

Congress and in the Executive branches of the government has
reached a position of almost supreme authority. The transfer of

jurisdiction to the State of Columbia would not prevent the Federal
Government from protecting its property, nor could the State of
Columbia of such limited area exercise a predominant influence
over the affairs of the Nation by reason of its locality.
In Revolutionary days the danger was that the Federal authority

would be too weak to coordinate and control the necessary functions
of national life. The danger today is that this Federal authority
has become so powerful that it threatens to smother the separate ex

istence of the several States. In Story's Constitutional Law, Sec
tion 1220, reference is made to a criticism urged in 1803 against the
exclusive control by Congress over the District of Columbia as tend

ing to foster an oligarchy and diffuse important changes through our
democratic government. The growth of the Federal authority may
be attributed in no small degree to its separate and independent ex
istence in the District of Columbia. The creation of the State of
Columbia would check further Federal growth along these lines
and would add another Commonwealth to jealously guard State life.

POWER TO CREATE NEW STATES

The admission of new states into the Union is provided by Ar
ticle IV, Section 3, Clause 1, of the Constitution:

"1. New States may be admitted by the Congress into

this Union; but no new State shall be formed or erected

within the jurisdiction of any other State ; nor any State be

formed by the junction of two or more States, or parts of

States, without the consent of the legislatures of the States
concerned as well as of the Congress."

No limitations are placed upon the powers of Congress to admit

new States except as provided in this clause. No other clause of
�Fort Leavenworth R. R. v. Lowe, 114 U S. 529.
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the Constitution limits those powers. Nowhere is it stated that
Congress can admit a new State only after it has fulfilled certain re

quirements. Nowhere is it stated that Congress can admit only
States to be carved out of the then existing "Northwest Territory."
New States can be carved out of any territory or other property
over which the United States exercises jurisdiction or contiol. An

independent nation can be admitted in the Union as a new State by
art Act of Congress alone, as was done in the case of Texas. (Acts
of March i, and December 29, 1845, 5 Stats. 797, 9 Stats. 108.)
There is no clause in the Constitution which expressly authorizes

Congress to erect a State out of the land upon which the Federal

city is located. There is, however, no clause which prohibits Con

gress from erecting the State of Columbia out of this area.

It may be considered that the grant of jurisdiction over the Dis
trict is so absolute and unconditional as to empower Congress to

erect out of the District any form of government, even a State gov
ernment. The insertion of qualifying words in this sweeping clause
would destroy the power of exclusive legislation.
It has been held by some that Congress is invested with a pecu

liar and high authority over the District and that this power is in
alienable. This argument was unsuccessfully used before Con
gress in opposition to the retrocession of Alexandria County to the
State of Virginia. If this authority is inalienable, no State can be
erected out of the District without an amendment to the Constitu
tion. If, however, Congress exercises political powers over the
District similiar to those which it exercises over the territory or

other property of the United States, then a legislative act can create
the State of Columbia.

THE CONSTRUCTION OF THE PARTIES

The construction which the parties place upon a contract by
their acts and deeds at the time that they entered into it, is always
considered of vital force in determining the meaning of the contract.
The territory of the District was ceded to the United States by the
States of Maryland and Virginia in accordance with the terms of the
Constitution and contemporaneously with its adoption.
The State of Maryland under date of December 23, 1788, offered

to cede territory for the seat of the Federal government. In the
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act of the general assembly of that State of December 19, 1791.

ratifying the cession and fixing the boundaries of the ceded area, >t

was provided in clause 2 :

"That all that part of the said territory called Columbia
which lies within the limits of this State shall bo, and tne

same is hereby, acknowledged to be forever ceded and re

linquished to the Congress and Government of the United

States, and full and absolute right and exclusive jurisdic
tion, as well of soil as of persons residing or to reside there

on, pursuant to the tenor and effect of the eighth section of
the first article of the Constitution of Government of the
United States."

The State of Virginia on December 3, 1789, in the act of its gen
eral assembly ceding this territory to the United States enacted :

"That a tract of country, not exceeding ten miles square,
or any lesser quantity, to be located within the limits of
this State, and in any part thereof as Congress may by law

direct, shall be, and the same is, forever ceded and relin

quished to the Congress and Government of the United

States, in full and absolute right and exclusive jurisdiction,
as well of soil as of persons residing or to reside thereon,
pursuant to the tenor and effect of the eighth section of the
first article of the Constitution of the Government of the
United States."

The territory so conveyed was accepted by the United States in

the spirit in which it was ceded. (Act of Congress, July 16, 1790,
1 Stats. 130.) No limitations were attached to the cession, certain
ly so long as it remained the permanent seat of the Federal Gov-
ernment.These States severally yielded all the political jurisdic
tion they possessed over this territory to the United States and the
United States accepted this unconditional grant of sovereignty
without qualification. One of the political powers so yielded and

accepted was the right to erect a separate State out of this area.

The representatives of both the States of Maryland and Virginia
had been most active in framing the Constitution! and these several

grants show the interpretation all parties placed Clause 17, Section

8, Article 1. So far, as the original contemporaneous interpreta
tion of this clause by the parties themselves affords a guide, there
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is no prohibition upon Congress to erect a State out of this area�

particularly if the consent of the State of Maryland be secured.

COMPARISON OF CLAUSES

Comparison has sometimes been ,made between the clause con

ferring power on Congress of exclusive legislation over the District,
and the clause giving Congress the power ;to govern the territory
and other property of the United States. This latter clause is

Article IV, Section 3, Clause 2:

"The Congress shall have power to dispose of and make
all needful rules and regulations respecting the territory or

other property belonging to the United States."

The power of Congress to erect a new State out of such territory
is unquestioned. It has been argued that if these two clauses
were intended to convey similar powers, they would have been
framed in similar terms. This argument loses sight of the con

ditions under which each clause was inserted in the Constitution.
At the time of the adoption of the Constitution Congress had re

ceived by cession from all but two of the original thirteen States
the unsettled lands which lay beyond their territorial limits. This
was termed the "Northwest Territory" and Congress exercised the
absolute right to and the exclusive legislative authority over the

territory. Hence there was no need to insert in the Constitution
a clause conferring such exclusive authority over the territory, as

Congress was at the time actually exercising this exclusive author

ity. In fact the Ordinance for the Government of the Northwest
Territory was passed by the Continental Congress in 1787 prior to
the adoption of the Constitution. This celebrated ordinance is re

garded, after the Declaration of Independence, as the most im

portant act of the Continental Congress and furnished for a long
period the model after which other territories were organized under
the Constitution. The clause in the Constitution dealing with the
territory of the United States simply confirmed in Congress the
power "to dispose of and make all needful rules and regulations"
respecting this and other territory.
In the case of the territory to be occupied as the seat of the Federal

Government, just as in the case of the forts, magazines, arsenals and
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dock yards, it was necessary for the Constitution to go further than in

the case of lands actually under the exclusive authority of Congress.
The seat of the Federal Government was to be formed out of land limi
ted to 10 miles square to be ceded in the future by the States and which
at the time was actually a part of those States and under their ex
clusive authority. It was necessary to provide that this exclusive

authority should be taken out of the States ceding such lands and
that it should become vested in the United States. A like necessity
existed with reference to the land upon which should be erected

forts, magazines, arsenals, and dock yards. The sweeping provi
sions of Art. I, Sec. 8, CI. 17, were adopted for these purposes.
In each of these two clauses apt and appropriate words were used

to carry into effect the intention of the framers of the Constitution.
In the one case it was deemed proper to confirm in Congress the

light to make needful rules and regulations over territory and other

property owned by Congress. In the case of the district for the seat

of the Federal Government, it was necessary to provide for exclusive
legislative authority over land which would be ceded by certain
States and which had, up to that time, been exclusively under State

jurisdiction. In each case the effect is the same and Congress ex

ercises exclusive jurisdiction over all such areas.

NO DELEGATION OF AUTHORITY

The case of Stoutenberg v. Hennick; (1888) 129 U. S. 141. is some

times cited as an authority which would prevent the delegation of

legislative authority over the District by Congress. The erection

of the State of Columbia would involve a surrender of jurisdiction
and would not be a delegation of legislative authority. Moreover

an examination of the opinion shows that the court went no further

than to hold that Congress could not delegate the power to regulate
interstate commerce of the Legislative Assembly of the District

(10 Fed. Stats. Ann. 2d. ed. 469.)
Even if this transfer of jurisdiction to the State of Columbia could

considered a delegation of authority, the United States Supreme
Court in 1878, in Welch v- Cook, 97 U. S., 54Z, decided that Congress
could invest the District Legislature with that power. This case

was decided only ten years before the case of Stoutenberg v. Hen-

nick and was not overruled in this later case. The court said:
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"It is not open to reasonable doubt that Congress had

power to invest and did invest, the District (of Columbia)
government with legislative authority, or that the act of

the legislative assembly of June 26, 1S73, was within that

authority."

JURISDICTION OVER FORTS
The clause empowering Congress to exercise exclusive legislative

authority over the seat of the Federal Government, also confers a

like authority over forts, magazines, arsenals, dock-yards and other

needful buildings. The jurisdiction which the United States must

exercise over its military and naval reservations is of necessity an

exclusive one. The fact that the same clause confers a like author

ity in Congress over the District is strong evidence that no limi

tation upon this power was intended.

Where a State cedes certain land to the United States and re

serves a reversionary interest in the property in case it is not used as

a fort, the exclusive authority of the United States ceases when the

property is leased for other purposes. The cession of such terri

tory has been held to be of necessity temporary and to be exercised

only so long as the place continues to be used for public purposes.
When it ceases to be used the jurisdiction reverts to the State. The

right reserved by a State to tax certain property in the reservation
or to serve civil or criminal process has not been considered in vio
lation of the exclusive jurisdiction of Congress.
These illustrations make it clear that this power of "exclusive

legislation" i.s not of such a peculiar character nor of such high au

thority as to create separate and independent political areas forever
under the jurisdiction of the Federal government. Territory or

other property acquired by the United States, whether by conquest,
purchase, or by cession of the legislature of a State, is subject
to the exclusive legislative authority of Congress. This ex

clusive legislative authority can be surrendered and the property
returned to the state which ceded it, or a new State can be erected
out of such territory. The creation of a new State is subject to
this limitation, that if erected out of land within the jurisdiction of

any other State, it must be with the consent of the legislature of
that State.
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Story Constitution Law, Sec. 1127; Palmer v. Barrett, 162 U. S.
299 ; Fort Leavenworth R. R. Co., v. Lowe, 114 U. S.. 525 ; 10 Fed
eral Statutes, Ann. (2d. ed.) 841 845.

TERRITORIAL AUTHORITY

The power granted Congress to "exercise exclusive legislation in

all cases whatsoever" over the District, does not confer any greater
political authority than Congress can exercise over "the territory
or other property belonging to the United States" or over places
purchased with the consent of the State legislatures for the erection
of forts, magazines, arsenals and dock-yards. In each case there

exists under the Constitution that jurisdiction, absolute, exclusive,
unqualified, which is the sovereign authority to make, decide on and
execute laws. (*1) Wedding v. Meyler, (192 U- S. 573).
There is no express provision of the Constitution which authorizes

Congress to enlarge the national domain or acquire new territory
by annexation, cession, conquest, or in any other manner. This

power, has, however, always been considered as one of the attri

butes of sovereignty and as such has been continuously exercised

by Congress. As an inevitable consequence of the right to acquire
territory, there follows the power to govern the territory. (*2) Rasmus-
sen v. U. S. ( 197 U, S, 516). The power to pass- laws for the govern
ment so acquired has sometimes been asserted on the strength of Arti

cle IV, Section 3, Clause 2, (supra.) On whatever ground this author

ity to govern rests, there can be no doubt of its existance and of the fact
that under it Congress has the right of exclusive legislation over such

territory and can dispose of and make all needful rules and regulations
respecting it. This sovereign right of exclusive legislation is similar to
that exercised by Congress over the District.

As has been said, if the title to property be absolute, the mode of

its acquisition is unimportant. (*3.) Petition to Congress from

Committee from town of Alexandria, Va., accompanying House Report
325, 29th Congress, 1st. Session. Whether it be by gift, pur

chase, conquest, or cession from a State, Congress possesses but a

complete title to the area.

It might have been argued that because the Constitution au-
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thorized Congress to make "all needful rules and regulations" re

specting the territory of the United States, Congress could never

divest itself of that power. In other words, that Congress could

never carve States out of such territory because by so doing it would
surrender the power to make the "needful rules and regulations."
It is a sufficient answer to say that the Constitution has not been

so construed. The admission of thirty-four States in the Union

from such territory is ample proof of this fact.

The fact that the Constitution expressly confers upon Congress
powers of exclusive legislation over the District does not thereby
carry with it the implication that all other powers are denied, if
there are any such other powers. A striking example of this rule

of construction of the Constitution is found in the Legal Tender
Cases, 12 Wall. 457. In this case the constitutionality of an act of

Congress making paper money legal tender for the payment of debts
was attacked because there was no express authority for such law.
It was contended that the clause of the Constitution which con

ferred upon Congress power "to coin money, regulates the value
thereof and of foreign coin," contained an implication that nothing
but that which is the subject of coinage, namely, precious metals,
could ever be declared by law to be money or legal tender, This

argument was specious and persuasive. The fallacy of the conten

tion, as the court observed, was that the Constitution has never been
construed that way. The court held that the enumeration of certain

governmental powers, did not thereby exclude the existence of other

governmental powers not enumerated. The Court said :,

"XXXX. It is not claimed that any express prohibition exists,
but it is insisted that the spirit of the Constitution was violated by
the enactment. Here those who assert the unconstitutionality of
the acts mainly rest their argument They claim that the clause
which conferred upon Congress power "to coin money ; regulate the
value thereof, and of foreign coin," contains am implication that no
thing but that which is the subject of coinage, nothing but the pre
cious metals can ever be declared by law to be money, or to have
the uses of money. If by this is meant that because certain powers
over the currency are expressly given to Congress, all other powers
relating to the same subject are impliedly forbidden, we need only
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remark that such is not the manner in which the Constitution has

always been construed."

"XXXX. In most cases, if not in all, when it was intended that

governmental powers, commonly acknowledged as such, should cease

to exist, both in the States and in the Federal Government, it was

expressly denied to both, as well to the United States as to the in

dividual states. And generally when one of such powers was ex

pressly denied to the States only, it was for the purpose of rendering
the Federal power more complete and exclusive."

In like manner, the enumeration in the Constitution of certain

powers conferred on Congress with reference to the District of Col

umbia, does not by implication take away other governmental pow
ers. One of the governmental powers which Congress exercises
over all territory or land of the United States is the right to admit
such area in the Union as a State. This power not having been ex

pressly or by implication taken away with reference to the District
of Columbia still exists in Congress.
In the case of the First National Bank v. Yankton County, 101

U. S. 129, the Court discussed the power of Congress to legislate
for the territories. It was said:

"In other words it (i. e. Congress) has full and complete
legislative authority over the people of the territories and all

the departments of the territorial governments.
In discussing the relationship which Congress bears to the Ter

ritory of Alaska and to the District of Columbia, the Court of Ap
peals of the District in U. S. ex. rei. Hktmboldt S- S. Co. v. Inter

state Commerce Commission 37 App. D. C. 274, held:

"Congress in the government of the territories, has plenary
power, except as limited by the Constitution. The partic
ular form of government it shall establish is not prescribed.
It has for example, prescribed one form of government for
New Mexico, another for the District of Columbia, and still
another for Alaska. * * * While Congress in the govern
ment of the District of Columbia is limited by the provi
sions of the Constitution not applicable to other territory
of the United States, the same power exists of establishing
local government."
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In the case of the Corporation of Latter Day Saints v. U- S. 136

U. S. 32, 42, it was held :

"The power of Congress over the territories of the United
States is general and plenary."

While there may be some fundamental guarantees of life, liberty
and property under the Constitution which are applicable to the Dis

trict of Columbia and not to the territories nevertheless in political
matters Congress exercises "plenary" power over both. (*i)
In the case of Callan v. Wilson, 127 U. S- 540, the Court held with

reference to a trial by jury :

"We cannot think that the people of this District (of Col
umbia) have in that regard, less rights than those accorded
to the people of the territories of the United States."

The extent of the authority which Congress exercises of the Dis

trict and over the Territories was clearly discussed in the case of
Binns v. U. S., 194 U. S. 486. The Court held that Congress exer

cised plenary power, and Mr. Justice Brewer, in writing the opinion
of the court, said :

"XXXX It must be remembered that Congress, in the

government of the territories as well as of the District of
Columbia, has plenary power, save as controlled by the

provisions of the Constitution ; that the form of government
it shall establish is not prescribed and may not necessarily
be the same in all the territories. We are accustomed to

that generally adopted for the territories, of a quasi state
government, with executive, legislative, and judicial offi

cers, and a legislative endowed with the power of local tax
ation and local expenditures ; but Congress is not limited
to this form. In the District of Columbia it has adopted a

different mode of government, and in Alaska still another.
It may legislate directly in respect to the local affairs of a

territory, or transfer the power of such legislation to a leg
islature elected by the citizens of the territory. It has

provided in the District of Columbia for a board of three

Commissioners, who are the controlling officers of the Dis

ci) Employers, Liability Cases 207; U. S. 500.
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trict. It may intrust to them a large volume of legislative
power, or it may, by direct legislation create the whole

statutory law applicable thereto. For Alaska, Congress has

established a government of a different form. It has pro
vided no legislative body, but only executive and judicial
officers."

In the Insular Tariff Cases after the Spanish War, Mr. Justice
Brown, in writing the opinion of the Court in the case of De Lima
v. Bidwell, 182 U. S. 196, said:

"Under this power (to govern and control the Territories)
Congress may deal with territory acquired by treaty; may
administer its government as it does that of the District of
Columbia; it may organize a local territorial government;
it may admit it as a State upon an equality with other
States ; it may sell its public lands to individual citizens
or may donate them as homesteads to actual settlers. In

short, when once acquired by treaty, it belongs to the

United States, and is subject to the disposition of Con

gress."
Compare also Downes v. Bidwell, 182 U. S. 244.
In the great case of Cohens v. Virginia, 6 Wheat, 265, there was

involved the validity of a lottery law enacted by Congress with ref
erence to the District. Daniel Webster was one of the counsel and

argued, page 435, that the clause of the Constitution relative to the

District conveyed powers so peculiar and specific that no other city
in the Union could be given such a charter by Congress and if every
Federal power granted in the Constitution were destroyed, this

power over the District of Columbia would remain. But Chief

Justice Marshall held that the power of exclusive legislation over

the District was conferred on Congress as the legislature of the
Union and that such powers could be exercised in no other way:

"In the enumeration of the powers of Congress which is

made in the eighth section of the first article, we find that

of exercising exclusive legislation over such district as

shall become the seat of government. This power, like

all others which are specified, is conferred on Congress as

the legislature of the Union; for, strip them of that
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character, and they would not possess it- In no other

character can it be exercised in legislating for the dis

trict, they necessarily preserve the character of the

legislature of the Union; for it is in that character alone

that the constitution confers on them this power of exclu

sive legislation."
These decisions of our highest Court plainly show that the political

power which Congress exercises over the District is plenary, that
it is full and absolute, and is similar to that exercised over the ter

ritory of other property of the United States. Congress may in

each case create a State out of such area.

RETROCESSION OF ALEXANDRIA COUNTY, VIRGINIA

The land secured from the State of Virginia was retroceded to

that State by the Act of Congress of July 9, 1846. If Congress
had the right to divest itself of the power of exclusive legislation
over a portion of the District by this retrocession, Congress can

erect the State of Columbia out of the remaining area. It was ar

gued that this act was unconstitutional and that the exclusive ju-
risdicition over the seat of the Federal government could not be sur

rendered. The act was passed in spite of this objection and the
retrocession has stood without successful challenge for a period of

seventy-five years. As this is essentially a political question, it
is very doubtful whether this act of retrocession can ever be con

sidered by the courts. In the case of Phillips v. Payne, (1875) 92
S. U. 130, an attempt to raise this question was refused. (*i).
In like manner the erection by Congress, with the consent of the

State of Maryland, of the State of Columbia, would be a purely
political question and the courts would have no jurisdiction to

consider it.

From a study of the wording of the Constitution and of the or

iginal grants of this territory from the States of Maryland and

Virginia; from an examination of the decisions of the Supreme
Court of the United States; and from the action of the political
branch of the Government in retroceding a portion of this area to

the State of Virginia ; it must be conceded that the weight of pre-
Wil�on v. Shaw, 204 U. S. 24; Luther v. Borden. 7 How 1, 42
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cedent and authority is in favor of the proposition that Congress
has authority, with the consent of the State of Maryland, and with
out a Constitutional Amendment to erect out of the District of
Columbia a Sovereign State�THE STATE OF COLUMBIA.

Frank Spriggs Perry,
Associate Professor of Constitutional Law.



THE JURISDICTION OF THE COURTS OF THE

DISTRICT OF COLUMBIA WITH RESPECT

TO THE FEDERAL DEPARTMENTS

By Jo. V. Morgan, of the Bar of the District of Columbia
It is not the purpose of this article to discuss all of the many in

stances in which the powers of the courts of the District of Colum

bia may be invoked in matters before or related to the Federal De

partments at Washington. The subject is so broad that it cannot be

covered by a paper of this character. It is only intended that the

general principles be discussed and a few instances be cited to show

the scope of the jurisdiction of the local courts in the District of Col

umbia, and, so to speak, touch the high points.
By the act creating the Court of Appeals of the District of Colum

bia (27 Stat. L,. 436), the jurisdiction of appeals from the decisions

of the Commissioner of Patents was taken from the Supreme Court
of the District of Columbia and vested in the Court of Appeals.
This jurisdiction is limited to two classes of decisions, namely, a

final rejection of an application for patent, and a final award of prior
ity to one of the parties in an interference case (Cosper v. Gold, 34
App. Cas. D. C. 134.) These appeals have become one of the most

important branches of the jurisdiction of the appellate court, and,
roughly speaking, they comprise nearly one-third of all the cases

argued before that tribunal.

Besides being a court of first instance in purely local matters, the

Supreme Court of the District of Columbia is moreover a Federal

court, and has the jurisdiction of the prosecution of all crimes com

mitted in the District of Columbia by the employees and officials of
the Federal Departments. It happens very often that criminal cases
of quite some importance are tried in our local courts. A case which

recently attracted considerable interest was the prosecution of a

group of employees in the War Risk Insurance Bureau for defraud

ing a great number of wounded soldiers endeavoring to have their

disability claims allowed by that Bureau. The defendants repre
sented to the claimants that before their claims could be allowed it
would be necessary to pay the defendants certain fees and commis-
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.sions; and it is reported that an enormous sum was collected from

the unfortunates. While it is a small consolation, the soldiers and
the public generally have the satisfaction of knowing that the princi
pal culprits are now serving substantial terms in the penitentiary.
By far the most important branch of the jurisdiction of the

Supreme Court of the District of Columbia in matters affecting the

Departments of the Government is in applications fo injunc
tion and mandamus against the executives of the several Depart
ments. This jurisdiction rests upon the inherent power of the equity
court to issue injunction and the law court to grant writs of manda
mus, and does not depend upon any statutory enactment. The use

of the injunction is employed when any individual is apprehensive
that some step will be taken by a head of one of the Departments
that will result in irremediable damage to him. He either insti
tutes the suit in his purely individual capacity or in the capacity of
a tax payer
Writs of mandamus are asked for where the official has but to per

form a purely ministerial act and where there is no question of dis

cretion involved. To illustrate the extent and the subject matter of
the jurisdiction in injunction and mandamus suits a few specific and

general instances are here cited.

Some time ago the Western Union Telegraph Company commen
ced the laying of a cable in Biscayne Bay near Miama, Florida, and

was prevented from continuing by the Navy Department. The

Western Union then instituted suit against Josephus Daniels, Sec
retary of the Navy, to enjoin him from interfering with the laying
of the cable by means of the armed naval forces of the United States.

This suit related to the operations in Biscayne Bay only. In the affi

davits appended to the answer it appeared that the State and War

Department were also interested in the prevention of the laying of

the cable. At this time the Western Union was about to lay another
cable outside of Biscayne Bay, and from Key West to Cojimar,
Cuba. Another suit was filed in which the Secretaries of the State,
War and Navy Department were made defendants. Apparently
fearful of an adverse decision in the Supreme Court of the District

of Columbia, the Government instituted an equity suit in the South-
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era District of New York against the Western Union to enjoin it

from carrying on the proposed operation, and the Justice sitting in

the Supreme Court of the District of Columbia suspended further

hearings in the case here. A permanent injunction was denied by
the District Court for the Southern District of New York, but a

stay of the work was granted upon the agreement on the part of the
Government to prosecute diligently its appeal to the Circuit Court
of Appeals. This was done and a decision was quickly rendered

affirming the opinion of the lower court. An appeal was then

promptly taken to the Supreme Court of the United States and ar

gued a few days ago and a decision is daily expected. If the decision
of the Circuit Court of Appeals is affirmed in the Supreme Court of
the United States, it is expected that the Justice sitting in the Su

preme Court of the District of Columbia will issue a permanent in
junction restraining the above mentioned Department heads from

interfering with the operations of the Western Union.

Another interesting case which attracted a great deal of attention
was that of William Randolf Hearst vs. John Barton Payne, chair
man of the United States Shipping Board, and others, filed by Mr.

Hearst, in his capacity as a tax-payer, on the equity side of the Su

preme Court of tht District of Columbia to enjoin the sale of sixteen
former German merchantmen to the International Mercantile Mar
ine. This case resulted in a permanent injunction restraining the
sale of the ships.
The power of the Supreme Court of the District of Columbia has

been often resorted to by persons claiming an interest in funds held

by the Secretary of the Treasury to enjoin him from paying the
money to a person whom the plaintiff alleges is not entitled to receive
it. Just about the time that the War Risk Insurance Building was

nearing completion a suit was filed by one Eichelberger in -which he
claimed to be a partner in the group of contractors constructing the
building. At the date of the filing of the suit there were several
thousands of dollars yet to be paid by the Government to the con

tractors and an injunction was prayed for against William Gibbs
McAdoo, Secretary of the Treasury and John Burke, Treasurer of
the United States, to restrain them from paying anything further to
the contractors until the rights of the parties to the suit could be
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determined. It happened in this case, however, with the consent of

the court, that $50,000 worth of Liberty Bonds were deposited in the

registry of the court to abide the decree and the suit was dismissed
as to the Treasury officials.
Many cases are to be cited illustrative of the use to which the in

herent power of the local equity court can be used to protect the

rights of parties in their relations with the Federal Departments.
One of the most familiar is where an individual is charged with us

ing the mails for fraudulent purposes, and a proceeding is commen

ced in the Post Office Department to determine whether or not a
"fraud order" should issue against the alleged offending party. If

the decision is adverse to the individual his next step would be to

file a suit in equity against the Postmaster General to enjoin him
from carrying into effect the "fraud order," and, issue being joined,
the merits of the case are then determined by the equity court.

Sometimes the failure to avail oneself of the benefit of the pro
tection afforded his rights by the Supreme Court of the District of
Columbia results very disastrously to an individual. Recently the
Alaskan Railway, which is under the jurisdiction of the Interior

Department, invited bids for the construction of certain improve
ments at one of the Pacific ports. The contract was not awarded to the
lowest bidder, who commenced a suit in the Federal court, in the district
where the work was to be done, to enjoin the signing of the contract.

The then Secretary of the Interior, believing that there was no merit
in the suit, signed the contract himself in the City of Washington
which rendered moot the equity suit commenced in the district
where the work was to be done. If the aggrieved party had com

menced his suit in the District of Columbia and made the Secretary
of the Interior the defendant, he would in all probability, had the
facts merited it, obtained the desired results.
So much for the equity courts. The law side of the Supreme

Court of the District of Columbia is employed a great deal for the
purpose of obtaining writs of mandamus to compel the Secretaries
of the several Departments to perform, as suggested before, purely
ministerial acts, such as the granting of patents to public lands, the
issuance of warrants by the Treasury Department and permits of
all kinds by the several Departments, and in many cases orders

by the Secretary of War.
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Three very interesting cases affecting the War Department are

now in our courts, in all of which writs of mandamus were prayed
for. The first one was to compel the Secretary of War to revoke
an order placing the petitioner on the retired list; the second to

revoke an order discharging the petitioner, an officer, where it is al

leged that the order was improperly issued; and the third case in

volving the question of the promotion of an officer where the peti
tioner asks that an order be issued, granting him the desired ad

vancement to which he claims he is entitled. All of these cases

were decided adversely to the War Department, and they are now

on appeal to the Court of Appeals of the District of Columbia.

They will in all probability be carried to the Supreme Court of the

United States.

Up to a short while ago the authority to grant permits to power

companies to string power cables and wires over the national forest

reserves was vested in the Secretary of Agriculture. Recently this

authority has been delegated to the Federal Power Commission

consisting of the Secretaries of War, Interior and Agriculture ; and
it is expected that in the near future the courts wfill be resorted to

by the means of writs of mandamus to compel this commission to

grant "power permits" in cases where they may be refused by the
commission. This, of course, can only be done when the petitioner
has complied with all the requirements of the law, and there remains

only the actual granting of the permit.
The Government's business has increased in the last few years

by leaps and bounds and this subject is and ought to be a matter

of great interest to lawyers generally and especially those who

may have the occasion to represent clients dealing with the Federal
Departments. And while this is not intended to be a comprehen
sive discussion, it is hoped that it will be sufficient to stimulate in
terest to a further and a broader study of this important subject.

Jo. V. Morgan, LL. M., '09.



CRIMINAL LAW AND CASES PERTINENT TO

THE AMERICAN MERCHANT MARINE

It has been the privilege of the writer for the past two years as

Special Assistant Attorney General and Counsel in Charge of Crim
inal Prosecutions for the United States Shipping Board and Emer
gency Fleet Corporation to become intimately acquainted with the
intensely interesting subject of Federal Criminal Law as applied to
misdemeanors and felonies pertinent to and committed during the
creation and operation of the American Merchant Marine.
Many instructive and interesting cases have arisen on this topic

of law. These cases have caused United States District Courts to
render irreconcilable decisions in determining the legal status of the
United States Shipping Board and Emergency Fleet Corporation,
in so far as the question of its status as an arm and agency of the
Government is concerned. If this Corporation is not an arm and
agency of the Government, the State Courts properly should have
jurisdiction of the trial of criminal offenses committed against it,
whereas if it is held to be an arm and agency of the Government,
then it is quite obvious the said cases should properly be tried in
the United States District Courts. These latter Courts have, with
one exception, held that criminal offenses committed against the
United States Shipping Board and Emergency Fleet Corporation
are crimes against the Government and are properly within the
jurisdiction of the United States District Courts. The decision
holding adversely to the contention of the writer and the Govern
ment that the United States Shipping Board and Emergency Fleet
is an arm of the Government and functions as a Government agency
only, was rendered in the case of United States vs. Strang, et al, in
the United States District Court, Southern District of Florida, from
which decision an appeal was taken by the Government on a writ of
error to the United States Supreme Court as provided for in the
Criminal Appeal Act of 1891.
The United States Supreme Court sustained the lower court and

held that an employee of the United States Shipping Board Emer
gency Fleet Corporation is not an agent of the Government and
therefore cannot be successfully prosecuted for violation of Section
41, Criminal Code. This section provides that: "No officer or

agent of any corporation, joint stock company, or association, and no

member or agent of any firm, or person, directly or indirectly inter
ested in the pecuniary profits or contracts of such corporation, joint
stock company, association, or firm, shall be employed or shall act
as an agent of the United States for the transaction of business with
such corporation, joint stock company, association, or firm."
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The Court says in its opinion that the view of Congress is indica
ted by the provision in Section 7, Appropriation Act of October 6,
1917 (40 Stats. 245, 384). "Provided that the United States Ship
ping Board Emergency Fleet Corporation shall be considered a Gov
ernment establishment for the purposes of this section." Also by
the Act of October 13, 1918 (Chap. 194, 40 Stat. 1015) which amend
ed section 35 Criminal Code and "renders it criminal to defraud or

conspire to defraud a corporation in which the United States owns

stock." This amendment was clearly enacted by Congress with par
ticular reference to the United States Shipping Board Emergency
Fleet Corporation, the entire capital stock of which corporation was

owned by the United States ; in fact the Shipping Board Act of Sep
tember 7, 1916, provides that the Shipping Board shall acquire for
and on behalf of the United States, not less than majority stock of
any corporation created by reason of the provisions of said act.
The question of the constitutionality of Section 35 of the Criminal

Code as amended is now before the United States Supreme Court
and if held constitutional, the law would then seem to be clearly set-
tied that all offenses committed with intent to defraud the United
States Shipping Board Emergency Fleet Corporation would be con

sidered as crimes against the Government and the United States
Courts will have jurisdiction thereof.

Assuming that the contentions of the Government will be adjudi
cated as aforesaid, the future procedure, in criminal prosecutions will
be clearly defined and well settled ; if to the contrary, confusion and

uncertainty in procedure will inevitably be the result.
It may be of interest to the reader to relate briefly here the legis

lation enacted which has made it possible for the United States of
America to build and place in operation a fleet of vessels engaged in
the American Merchant Marine surpassed by no country in the
world, of which achievement we may well be proud.
When our commerce was feeling the bad effects of the world-wide

shortage in shipping caused by the WorldWar, prior to the time the
United States entered the war, the Act of September 7, 1916, was
passed by Congress. This is an act to establish the United States
Shipping Board for the purpose of encouraging, developing and

creating a naval auxiliary and reserve and a Merchant Marine to

meet the requirements of the Commerce of the United States with
its territories and possessions and with foreign countries; to reg
ulate carriers by water engaged in the foreign and interstate com

merce of the United States and for other purposes.
It created a Board of five Commissioners and authorized them with
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the approval of the President, to cause to be constructed and equip
ped in American shipyards or elsewhere or to purchase, lease or

charter vessels, suitable, as far as the commercial requirements of
the marine trade of the United States may permit, for use as naval
auxiliaries or army transports or for other naval auxiliary purposes
and also to charter, lease or sell to any citizen of the United States,
any vessel so purchased or constructed.
The Shipping Board was authorized to form one or more corpo

rations under the laws of the District of Columbia for the purchase,
construction, maintenance and operation of merchant vessels in the
Commerce of the United States, the total capital stock not to exceed
$50,000,000.
The members of this Board were appointed by the President in

December, 1916, and having been confirmed by the Senate, were
formally organized the following month. By the time the United
States declared war, April 6, 1917, the world's Merchant Marine had
reached a state of demoralization. Soon after the declaration of the
war, the Shipping Board on April 16, 1917, caused to be organized
under the laws of the District of Columbia, a corporation known as

the United States Shipping Board Emergency Fleet Corporation,
with $50,000,000 of capital stock all owned by the United States.
This corporation was officered by the Commissioners of the Shipping
Board and their nominees and was but an operating agency of that
Board.
Subsequent legislation was adopted and Presidential Orders issued

to better define the powers and duties of the United States Shipping
Board Emergency Fleet Corporation, a thorough knowledge of
which can be obtained by examining the case of The Lake Monroe,
250 U. S. Supreme Court Reporter 246.
The writer has studied the foregoing legislation and Presidential

Orders with some care and believes that it was intended that the
United States Shipping Board Emergency Fleet Corporation should
engage in no work other than the carrying out of its powers pursuant
to the United States Statutes and the Presidential Orders. It should
have no private business and no private person has any beneficial in
terest in it It was to be consequently merely a substitute for the
President, the instrument by which the United States carried out the
powers granted in the Shipping Board act. In performing the mani
fold important and vital duties thrust upon the President during the
war, it was physically impossible for him to perform them all in
person. A vast Governmental organization had to be built up to

carry out these functions for him and the Corporation was merely
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one of the cogs of this great Governmental machine. It stood in the
President's stead and its acts were the acts of the President.
It is not surprising or unusual however reprehensible particularly

during such trying times, that incidental to the gigantic task of build
ing and purchasing hundreds of vessels, to be exact 1710 of 11,070,

498 deadweight tons, that men of evil minds and traitors to their

country, attempted to and did commit grievous criminal offenses

against this Governmental agency. The activities of such wrong
doers has obviously made it necessary to establish a department
whose duties it is to discover crimes and secure the necessary evi
dence upon which to prosecute the accused and it is the duty of the
writer to prosecute these cases in conjunction with the Department
of Justice. Prior to the suspension of practically the entire ship
building program, the crimes committed consisted chiefly of schemes
and tricks devised by unscrupulous men engaged in the shipbuilding
business to cheat and defraud the United States Shipping Board
and Emergency Fleet Corporation; a number of these cases are

pending and awaiting trial and others have been disposed of. Sub
sequent to the suspension of the shipbuilding program, which ob
viates to a great extent the opportunity to attempt to defraud as

aforesaid, the wrongful acts attempted and committed have consisted
chiefly of embezzlement, larceny of ship stores and cargo, and con

spiracies to defraud. A question of some moment and vital impor
tance to pending and future prosecutions has arisen and is now be
fore the United States Supreme Court for a decision. This is the
jurisdiction question of criminal acts committed in foreign ports and
foreign cities. The question has been decided by the United States
District Court for the Southern District of New York adversely, to
the contention of the Government that such crimes come within the
jurisdiction of our United States Courts and an appeal to the United
States Supreme Court is now pending. The further question of
jurisdiction in cases where conspiracies are entered into on the high
seas and consummated in a foreign port is also before the United
States Supreme Court on appeal in the aforementioned case. This
question was also decided adversely to the contention of the Govern
ment by the United States District Court for the Southern District of
New York.
Early decisions by the United States Supreme Court in the afore

mentioned cases are expected whereupon the constitutioned and jur
isdictional questions referred to will be settled and the work of the
Federal Prosecuting Attorneys will be less difficult in proceeding
against many accused persons and corporations to determine their
guilt or innocence.

ROBERT P. DONEHOO, Counsel,
In Charge of Criminal Prosecutions.

United States Shipping Board.
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NOTES AND COMMENTS

Presumption of Death From Seven Years Absence.
The law presumes that a person known to be alive at a given time re

mains alive until the contrary is shown by some sufficient proof.1
Where however, a man has absented himself from his last or usual

place or residence, and from whom no tidings have been received, for
a period of seven years, he is presumed to be dead-2 This rule origi
nated in the common law courts, for under the civil law death is never

presumed from absence, but an absentee, in the absence of proof of
his death, is presumed to live to the age of 100 years, which is consid-

1 Whiting v. Nicholl, 46 111. 230; Stevens v. McNamara, 36 Me. 176.
2. Scott v. McNeal, 154 U. S. 34; Posey v. Hanson, 10 App. D. G. 496; Asbury V. San

ders, 8 Cal. 62; Cone v. Dunham, 59 Conn. 145, 20 A. 311; Policemen's Benev. Aaso.
r. Royce, 213 111. 9, 72 N. E. 764; Woodmen of Amreic* v. Gerdom, 72 Kan. 391, S2

P.1100.
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ered the most remote period to live of the age of man ; this is the rule

which applies in Louisiana.3 In a number of the States this question

is covered by statutes, which in most cases are merely declaratory of the

common law, although a few apply only to cases where the party ab

sents himself from the state, and not where he conceals himself within

the state.

While there was at one time a difference of opinion as to the neces

sity of search and inquiry, it is now well settled that before the pre

sumption will arise, it must be shown that diligent inquiry was made

among friends and relatives, and any others who would probably hear

of the absentee.4 And, furthermore, it must be shown that the absence

was from the missing person's own place of residence, and it will not be
sufficient to show that he has been absent for seven years from a place
where his relatives reside.5

Where a person removes from his domicile in one state to establish

a home for himself in another state, this is a change of residence, and

absence from the last domicile is that upon which the presumption
must be built. If alive when last heard from at his last domicile, the

presumption is that life continues', and it must be shown that he has

been absent and unheard of in the latter place for seven years, to

raise the presumption of death.8
Even though a man has been absent for more than seven years, and

no communication has been received from him, where his absence is sat

isfactorily accounted for on some other hypothesis than that of death,
the presumption will not arise. Thus, no presumption will arise where
the disappearance is fully accounted for by the fact that the missing
man had appropriated funds and had fled to escape the consequences.7
Mere absence for seven years will raise no presumption in the absence

of proof that relatives and others who would naturally hear from the

absent person have not so heard.8 And the rule seems to be that the

failure of relatives to hear from an absent person will not raise a pre

sumption, where it appears that the absentee did not live with these rel
atives or communicate with them.9

3. Havs v. Berwick. 2 Mart (La.) 138: Sassman v. Aime, 9 Mart. (La.) 257.
4 Posey v. Hanson, 10 App. D. C. 496; Wentworth v. Wentworth, 71 Me. 74; Gall t.

Gall, 114 N. Y. 109. 21 N. E. 106.
5. Wentworth v. Wentworth, 71 Me. 74.
6. Wright �. Jones, 23 N. D. 191, 135. N. W. 1120; Francis v. Francis, 180 Pa. �44, 37

7.
8.
9,

v'. WolffV Estate. !2 W. N. C. 535;" Re Wegener, 128 N. Y. Supp. 164.
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Cares have arisen in which the death of a missing person was pre
sumed to have taken place before the usual seven year period has ex

pired- Where a person has been exposed to some peril which might
reasonably have been expected to destroy human life, he may be pre
sumed to have died at a time dependent upon the circumstances, and al

together independent of the usual seven year period.10 Thus, where a

man sailed on a ship which was never heard from, a presumption arises
that death occurred within the period usually assigned as the longest
required for the voyage.10
The presumption which arises from an unexplained absence of seven

years, is not a conclusive presumption, but may be rebutted by
proof of facts and circumstances inconsistent with, and sufficient to
overcome it. But in all such cases, the burden of proof is on the party
who denies the presumption of death, and who alleges that life

continues. 11

The greatest conflict in the decisions arises in determining whether

the presumption of death from seven year absence raises any presump
tion as to the time at which the death occurred. Some of the courts

hold that inasmuch as a person once shown to be alive must be pre
sumed to continue to live, and as such presumption ceases to operate only
when cut off by the presumption of death, such, person cannot be pre
sumed to have died before the expiration of that period, and that,
therefore, in the absence of any evidence otherwise, he will be pre
sumed to have lived during the entire period.12 According to this line
of authorities, the absence of seven years establishes not only the fact
of death, but also the time of death, the presumption being that he
died on the last day of the seven years.13
On the other hand, there are decisions which hold that in case of an

unexplained absence of a person for seven years, the law raises no pre
sumption as to the precise time of his death. The presumption is only
that the person is dead, namely, at the end of the seven years ; but the

presumption does not extend to the death having occurred at the end of
or at any particnlar time within that period, and leaves it to be judged
of as a matter of fact that it was at an earlier or a later day.14

10. White v. Mann, 26 Me. 361; Lancaster v. Wash. L. Ins. Co. 62 Mo. 121,
11. Policemen's Benev. Asso. v. Royce, 213 111. 9, 72 N. E. 764.
12. Meyer v. Martreoerla. 68 N. J. L. 258, 53 Atl. 477; Burr t. Sim, 4 Wharton (Pa.)

150. 33 Am. Dec. 50.
13. Ashbury v. McNeal, 8 Cal. 62; Hoyt v. Newbold, 45 N. J. L. 219, Mutual Ben Asso,

v. Schoneman, 174 Pa. St, 1, 34 Atl. 28.1.
14. Davie v. Briggs, 97 U. S. 628; Turner v. Williams, 202 Mas*. 500; Security Bank v.

EguitaMe L. Assur. Soc. 112 Va. 462. 71 S. E. 647.
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The latter rule is the one at present followed by the English courts.

In the case of in r* Phene (L. R. 5 Ch. 139), it was said that there was

no presumption as to *.he time of death of a person who has been absent

seven years, but the party who alleges that death occurred at any par

ticular period within the seven years, must prove it by affirmative evi

dence. The law on this point as laid down by the English courts is

thus summed up in Hammon, Ev. Sec. 62d : "The presumption of death

arising from seven j ears' absence without tidings assumes the fact that

the absentee is dead after the expiration of the seven years, and this is

all that it assumes. The court cannot presume that life continued

during the seven years period, or any part of it, nor that it did not so

continue. To whosoever case it is essential that the absentee continued

to live, during the seven years' period, or any part of it, on the one hand

or that the absentee died at or bfore the lapse of that time, on the other

hand, on. that party lies the burden of proof."
The rule thus laid down by the English courts is followed by many

courts in the United States, and has been laid down as the rule in aR

Federal jurisdictions by the Supreme Court of the United States.
The latter, in the case of Davie v. Briggs,15 held that although a per
son not heard of for seven years was presumed to be dead, the law

raised no presumption as to the time of his death, and that therefore
if anyone had to establish the precise period during those seven years
at which such person died he must do so by evidence, and could not

rely upon the presumption either of death or of the continuance of
life. The same rule is followed by many of the State Courts, al
though some hold in accordance with the principle first laid down

above, that is, that there is a presumption that the person continued
to live during the full seven years, and that he presumed to have
died on the last day of that period.
To sum up, it may be said that a person who has been absent from

his usual place of residence, who has not been heard of by those who
would naturally hear from him if he were alive, for whom diligent
.search and inquiry has been made, and whose absence is not ac

counted for on some other hypothesis than that of death, is after the
lapse of seven years, presumed to be dead ; but that such presumption
of death raises no presumption as to the time of death, and that any
one whose rights depend upon the death having occurred at a par
ticular time, must prove that fact by affirmative evidence.

W. N. M.
15. Davie v. Brires, 97 U. S. 628.
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Insurance�What Constitutes A More Hazardous Occupation.
"When a person undertakes to perform the several duties of a haz

ardous occupation, though his underaking is but temprary and casual,
and under such circumstances or for so brief a period as to show no

actual substitution of that occupation for his own, all of his acts, dur

ing the period over which the performance of these duties is dis

tributed, do not necessarily pertain strictly to the hazardous occupation,
but very many acts, which he performs, are acts to which no special
hazard is attached, are not peculiar to such more hazardous occupa

tion, and are more common to people generally in different walks of
life. If these same acts were performed as independent acts and in

jury should result during their performance, no penalty would accrue

in the nature of a reduction of the insurance benefits. The insured
in this case could, without taking charge of livestock, have taken pas
sage on the caboose, paid his fare, remained seated within the car,

and have been in the performance of the very act which he was, in

fact, performing when injured, and, if then injured, could, without
question, have recovered the full amount of his insurance. If the
identical act complained of, then, is an act which he could have per
formed without penalty, if done as an independent act, surely it can
not be said, * * * that this same act is so related to the more

hazardous occupation that it should bar recovery by the reduction of
benefits."1

In this case a person classified for insurance as a farmer, makes a

trip accompanying stock in shipment, which he has sold before ship
ment to another party. It was held that such trip did not constitute
such a substitution of one occupation for another that it can be said
that he has changed his occupation from a farmer to a "shipper tend
ing stock," within the meaning of a clause in an insurance policy,
providing reduced benefits in case insured changes his occupation to

a more hazardous one. 3

But where a life insurance policy provided that, if the holder should
be killed while engaged in an occupation classed by the company as

more hazardous than that written in the policy, the amount of recovery
should be diminished and the occupation of "cattle shipper and tender in
transit" was so classed, the term did not include tender of horses, in
transit. 8

1. Zantow v. Old Line Ace. Int. Co., Supreme Court of Nebratka, June 7, 1920: 17*
N. W. 507.

�2 7antA� �m f\tA T i*i<� Ae*t* Tna Cti <sitn?a
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An insurance policy provided that if insured be injured or killed

while following any occupation, or in exposure or performing acts

parallel in hazard to the characteristic acts of any occupation classed hy
the company as more hazardous than specified in the application for the
policy, recovery therefore should be at the rates fixed for such more

hazardous occupation. Held, that a change of occupation to defeat the

policy must be a permanent change in all substantial respects a change
of occupation, and was not defeated by the performance of some in

dividual acts of a more hazardous nature, Snd recovery might be had
for death, ensuing from a balloon ascension by one insured as a rail
road brakeman.4 The insured in this case was killed in a balloon
ascension and it was held that in order to bar a recovery the insured
should permanendy change his occupation to that of an aeronaut. This
is the general tendency of the decisions- So, under an application for
accident insurance, made a part of the policy, stating that applicant
was a logging contractor and providing that for injury in a more dan

gerous occupation the insurer's liability should be only for such part
of the principal as the premium paid would purchase at the rate fixed
for the greater hazard, insurer is liable only for the indemnity provided
for a logger where insured dfed of injuries he received while working as

such.8 In another case the occupation of the plaintiff suing on an

accident policy, was described in the schedule of warranties as "pro
prietor," his business as "Mfgr. of Infusorial Earth," and his duties
as "office duties and travelling only," and the policy provided that, if the
insured was injured in any occupation classified as more hazardous than
that stated in the schedule of warranties, the liability should be only for
such portion of the principal sum, as the premium paid by him will
purchase at the rate fixed by the corporation for such hazardous oc

cupation. Held,, that defendant could not complain of an instruction
that if during the period in question, he was working about machinery,
experimenting, using acids, and thus engaged in more hazardous
occupation, he was entitled only to such portion of the principal sum
insured as the amount paid would buy according to the schedule of the
company.8
A slight variation from daily routine does not rise to the dignity of

a change of the main purpose of one's business activity. The states-

4. Pacific Mutual Life Ins. Co. v. Van Fleet, 107 Pac. 1087.
5. Bothel v. National Casualty Co., 109 Pac. 590.
6. Emerson v. General Fire and Life Assurance Corp. 88 N. E. 651.
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man felling trees for exercise could not therefore be classified properly
as a woodchopper by occupation. Cases illustrative of this principal
are collected and set apart in the foot notes.7 Where an accident policy
provided that if, the insured was injured while engaged in any occupa
tion or exposure, more hazardous than that against which he was in

sured, his insurance shall be so much as the premiums paid will purchase
at the rates fixed for such increased hazard. "Occupations" were classi
fied with an explanation that merely riding a bicycle for pleasure is
not an "occupation," and that one insured as a proprietor of a manu

facturing industry does not change his status by incidently riding a

bicyde. Held, that the fact that an insured is injured while incidental

ly riding a bicycle does not place him in a different class as to hazards
from the "occupation" named in the policy.8 However, where plaintiff
after attending a funeral, returned home on his bicycle by a circuitous

route, which increased the distance by several miles, it was held tint
this was done as a recreation, and for health or pleasure, and brought
the claim for compensation within a marginal clause of an accident

policy providing that, "if the insured be fatally or otherwise injured
while engaged for pleasure or recreation in amateur bicycling,�in

demnity will be paid at fifth class rates, as given in the companies latest
manual."*
Where one. insured against accident as a barber and restaurant

keeper, is accidently shot and injured while hunting rabbits, but it ap
pears that hunting rabbits is only an incident to his daily life, hunting
is not to be regarded as his occupation and is not to be used as a basis
of classification in determining the amount of indemnity payable to the
insured under his policy.10 A by-law providing that "any member re

ceiving an injury while engaged temporarily, or otherwise, in an oc

cupation more hazardous than the one in which he is engaged when
insured," does not apply to a member insured as a merchant who is

7. Sharp v. McHenry, 38 Ch. D. 427-450; In Re Haynes, 15 Ch. D. 42154; Larchin v.
Northwestern Deposit Bk. L. R. 10 Ex. 64; Union Mut. Ace. Assn. v. Frohard, 134
111. 228 ; 24 N. E. 642; 10 L. R. A. 383, 23 Am, St. Rep, 664,; Ky, Life and Acc
Ins. Co. v. Franklin, 102, Ky. 512, 43 S. W. 709; Miller v. Travellers Ins. Co., 39
Minn. 548, 40 N. W. 839; Simmons v. Western Travellers Acc. Asso, 79 Neb. 20, 112
N. W. 365 (1907); Stone v. U. S. Casualty Co., 34 N. J. Law 371; Schmidt v. Am,
Mut. Acc. Assn., 96 Wis. 304 71 N. W. 601; Hess v. Preferred Mut. Acc. Assn.,
112 Mich. 196. 70 N. W. 460, 40 L. R. A. 444; Holiday v. Am. Mut Acc. Assn,,
103 Iowa 178; 72 N. W. 448; 64 Am. St. Rep. 170; Standard Life ft Acc. Ins. Co.
v. Fraser 76 Fed. 705-709, 22 C C A. 499; In Re Vining L. R. 10 Eq. 63-65; Brod-
erick v. Scale L- R. 6 C. P. 98; Smith v. Cheese 1 C P. D. 60; Aetna Life Ins.
Co. v. Dunn, 138 Fed. 629, 71 C C A. 79.

8. Comstock v. Fraternal Acc. Ins. Assn. 93 N. W. 22.
9. Eatton v. Atlas Acc. Ins. Assn., 36 A. 1048.
10. Wilder Casualty Co. v. Sheppard, 59 P. 651.
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accidently killed while hunting for recreation, though the occupation
of Visiter is classified by the association as more hazardous than that

of merchant, since hunting cannot be said to be his "occupation, "even

temporarily.11 And where one who was a druggist by occupation, after
returning from a hunting trip, was killed by the accidental discharge
of his gun while cleaning it, a provision of the policy limiting liability in
case of the hazardous occupation of hunting had no application.12 Al

so where one insured as a bookkeeper against accident, by policy
classifying as more hazardous the occupation of "hunter or hunting,"
and providing that if injury occurred "while performing an act per

taining to an occupation classed as more hazardous,'" than the one

which the policy is issued, "or while engaged in a more hazardous

occupation," insured be entitled only to such indemnity as the premiums
paid would purchase in the class in which such occupation is classed,
is not prevented from recovering the indemnity provided for a book

keeper, though shot by discharge of a gun he was carrying while

hunting for recreation. And one having regular clerical employment
in a city, but whose home is on a farm, where he spends his Sundays
and one night each week, the management of which is, in his absence,
entirely in the hands of men hired by him for the purpose, is not a

"farmer" within the terms of an accident insurance policy classing
farmers as a hazardous employment14
It is competent for a life and accident policy to provide that any oc

cupation rated by the company as more hazardous than that given by
the insured, his insurance shall only be as much as the premium paid
will purchase at the rate fixed in the company's table for such increased
hazard : and, if the policy does not name the increased hazard, it is for
the jury to determine whether a change in the risk has taken place,
and the degree the risk has been increased.15

J. M. G.
11. Union Mut. Acc. Assn. v. Frohard 25 N. E. 642.
12. Union Casualty & Surety Co., v. Goddard, 76 S. W. 832.
13. Holiday v. American Mut, Acc. Assn. 72 N. W. 448.
14. Johnson v. London Guar. & Acc. Co. 72 N. W. 115.
15. Standard Life & Acc. Ins. Co. v. Martin, 1'33 Ind. 376; 33 N. E.



INJUNCTION�NUISANCE�PICKETING BY LABOR UNION
HELD NUISANCE, AND SUBJECT TO INJUNCTION, AS

SUCH, OR AS A CONSPIRACY.

Although the courtts have invariably upheld the rights of individ

uals to form labor organizations for the protection of the interests of

the laboring classes, and have denied the power to enjoin the members
of such associations from withdrawing peaceably from any service,
either singly or in a body, even where such withdrawal involves a

breach of contract, yet they have very generally condemned those
combinations usually termed "boycotts," which are formed for the pur
pose of interfering, otherwise than by lawful competition, with the
business affairs of others, and depriving them, by means of threats
and intimidation, of the right to conduct the business in which they
happen to be engaged according to the dictates of their own judg
ment. The right of an individual to carry on his business as he sees fit,
provided he follows a lawful avocation and conducts it in a lawful

manner, is entitled to as much consideration as his other personal
rights, and the law should afford protection against the efforts of
combinations to rob him of that right and coerce his will by intimid

ating his customers and destroying his patronage,
A conspiracy to compel an employer to discharge a non-union em

ployee or to employ a union man, bears no resemblance to a combina
tion among laborers to withdraw from a given employment. Persons

engaged in any service have the power, with which a court of equity
will not interfere by injunction, to abandon that service, either singly
or in a body, if the conditions of employment are not satisfactory;
but they have no right to dictate to an employer whom he shall employ.
Most courts have held that a combination of persons formed with the
intent to force the discharge, by an employer, of a person not allied
with or belonging to the same association or union as the members of
the combination, is an unlawful conspiracy at common 'law and that an
action will lie to recover the damages which one has sustained as a

direct result of such conspiracy ; also that a suit in equity may be main
tained to prevent the persons concerned in such a combination from

carrying the same into effect, when the damages would be irreparable
or when such a proceeding is necessary to prevent a multiplicity of suits.
The test of the right to sue in equity is whether the combination com

plained of is so far unlawful that an action at law will lie to recover
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the damages inflicted, and whether the remedy at law is adequate to

redress the wrong. If the remedy at law is for any reason inadequate,
resort may be had, as in other cases, to a court of equity.1
In the case of Spinning Co. vs. Riley L. R 6. Eq. 551-558, the court

held that an injunction was the proper remedy to prevent a trades

union from using placards and advertisements to dissuade laborers

from hiring themselves to the Spinning Company pending a dispute
between the latter company and the trades union as to wages. The

court said:
"That every man is at liberty to induce others, in the words

of the act of parliament, 'by persuasion or otherwise,' to enter

into a combination to keep up the prices of wages, or the like ;
but directly he enters into a combination which has as its ob
ject intimidation or violence, or interfering with the perfect
freedom of action of another man, it then becomes an offense,
not only at common law, but also an offense punishable by the

express enactment of the act 6 Geo. IV., c. 129. It is clear,
therefore, that the printing and publishing of these placards
and advertisements by the defendants, admittedly for the
purpose of intimidating workmen from entering into the ser

vice of the plaintiffs, are unlawful acts, punishable by impris
onment, under Id., c. 129, and a crime at common law.'"

In the somewhat recent cases of Hughes et al vs. Kansas City Mo
tion Picture Machine Operators, local No. 170, decided by the Supreme
Court of Missouri, 2 it was held that equity will enjoin interference
with a business upon the part of a labor union by unlawful picketing
and other methods of boycotting, where irreparable damage will be in
flicted ; that the acts of the labor union in picketing without violence or

threats a moving picture theatre to compel the owner to desist from
operating his own moving picture machine and to employ a union oper
ator, the pickets requesting prospective customers not to patronize the

theatre, on the ground that the owner was unfair to union labor, con
stituted an Unlawful conspiracy on the part of the members of the union
to disturb the property rights of the theatre owner, and further, the
court held that this action of the labor union was a nuisance working
irreparable injury to the owner's business, and subject to be enjoined.
It appears that the plaintiff Hughes, the proprietor of the moving

picture theatre in question, had been a member of the local moving
picture operator's union from 19 12 until September 1st 1915, when he
was sentenced to pay a fine of $100 or in default of payment, to sus

pension from the local union for one year for having divulged secrets
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of the Union. Hughes refused to pay the fine and the union suspended
him. Subsequently Hughes became a partner with the other plaintiff,
Briner, in a moving picture theatre in which a union operator named
Shuttler was employed. As Hughes was capable of operating a pro
jector, Shuttler was given two weeks notice and discharged. The
union protested against the discharge of Shuttler and the operation
of the projector by Hughes, and informed him that he must employ a

union operator and pay the union scale. Hughes said the business
would not justify paying the scale of wages, $17 a week, and that he

thought he had a right to operate his own machine. The agents of
the union told him that they would put their pickets at his theatre and

keep them there until he gave into their proposition. Picketing was

begun on April 16, 1916, and the plaintiffs brought an action to obtain
relief by an injunction against this picketing by the Motion Picture
Operators Union.

The lower court found : that each and all of the defendants had been

engaged in picketing plaintiff's place and had persistently requested the

public not to patronize it on the theory that plaintiff did not employ a

union operator and therefore was unfair to union labor ; that the picket
ing resulted in substantial damage to the business of the plaintiff ; but
was conducted in a peaceable manner and therefore was not unlawful ;
that if defendants were enjoined from continuing from picketing they
would be deprived of the rights of free speech and personal liberty
guaranteed by Amendments 1 and 14 to the National Constitution;
that if the temporary injunction was dissolved, plaintiff would not be

deprived, without due process of law of their right to acquire, possess,
and enjoy property and the gains of their industry, and would not be
denied the equal protection of the law as guaranteed by the 5th and 14th
Amendments to the Constitution of the United States. Therefore, the
temporary injunction was dissolved.

The Supreme Court in reversing the lower court said "beyond
question the demand of the union that plaintiff should desist from

conducting the business in that way, and should employ an outside op

erator, was arbitrary and unlawful. The right asserted by plaintiffs
to keep down the expense of their business by having Hughes manip
ulate the projector is the simple and primitive right of a man to earn a

livelihood with his own hands, as much so as that of a blacksmith to

blow his forge.* * * The controversy is not one wherein the members
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of an organized body of employees have struck or taken other methods
to increase their wages, shorten their hours of labor, or improve the

sanitation and comfort of the conditions under which they work."

The United States Supreme Court has likewise emphasized that the

right to work for a living in a common occupation of a community is the

essence of that personal freedom and opportunity which it was the pur
pose of the 14th Amendment to secure.3 The court in the Hughes case

went on to say in effect that the determination of the union to picket
the place of business of the plaintiffs and to request the public not to

patronize it, involved, as the course of events showed, the intention to

coerce plaintiffs into employing a member of the union, by reducing the
income of the business to such an extent as that they must yield or be
ruined. The contention of the defendants that the picketing was peace
ful and therefore lawful, and that to prevent it by the writ of injunction
would deprive them of the use of free speech and the public streets,
was denied, the court holding that although there can be peaceful picket
ing, it does not follow as a matter of course that such is the case, simply
because such picketing is not accompanied by assaults, threats or other
methods of intimidation- The court recognized that some jurisdictions
had held that picketing, when peaceful and accompanied only with ar

guments and persuasion, is lawful, but said that in the case at bar.al-
though free from assults and threats, it was not free from an intimida
ting influence on some of the patrons of plaintiffs business whether the
defendants intended to intimidate them or not. The court held there
fore that relief by injunction should be granted against picketing of this
character, which in reality amounted to a boycott.
The question of whether peaceful picketing is always lawful has

been passed upon by the Supreme Court of the United States in a

somewhat recent decision wherein the court said the fundamental error
of the defendants in that case consisted "in the assumption that all
measures that may be resorted to are lawful if they are peaceable�
that is, if they stop short of physical violence, or coercion through fear
of it. In our opinion, any violation of plaintiff's legal rights contrived
by defendants for the purpose of inflicting damages, or having that as
its necessary effect, is as plainly inhibited by the law as if it involved a

breach of peace. A combination to procure concerted breaches of
contract by plaintiff's employes constitutes such violation."4

In the Hughes case the court found that the picketing of the prem-
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ises of the plaintiffs by the defendants, was, as carried on, a nuisance

and worked irreparable injury and therefore subject to be enjoined.
Authority for this view is not wanting. It has been held to be a

nuisance by the officials of the City of New York to have a placard
bearing the words "Strangers Beware of Mock Auctioneers," paraded
before an auctioneer's door.5 It has also been held that banners dis

played in front of a person's premises, calculated to injure his business

and deter workman from taking, or continuing in, employment under
him, constitute such a nuisance which equity would enjoin. In Ve-

gelahn v- Guntner, two men had been stationed in front of plaintiff's
factory, and kept there during the day to persuade men not to take the

places of workmen who had struck. The court said "the patrol was
an unlawful interference with both the plaintiff and with the workmen,
within the principle of many cases, and, when instituted for the purpose
of interfering with business it became a private nuisance."7
With reference to the constitutional guarantees invoked by defendants

the court said that the first amendment to the national Constitution
was a restraint on congressional action only, and had no bearing on the

rights of defendants in this case, and that the clause of the 14th Amend
ment providing against a state's depriving a person of liberty without
due process of law, is not an absolute rig"ht to be exercised by a person
without limit or reference to the correlative rights of others. It held,
that to follow a lawful business or vocation is part of the liberty pro
tected by the constitutional limitation, but when the business is carried
on at a place of in a manner to make it a nuisance and injurious to

others it is no longer within that protection, but is an illegal act. It
would therefore seem that the privilege of free movement on the
streets and of free speech belongs to every person, but not to the extent
that they may be exercised in a place and manner and with the inten
tion to annoy and damage others and for no legitimate purposes upon
the part of those engaged in such exercise.

1. Hopkins v. Oxley Stave Co. 83 Fed. 912.
2. 221 S. W. 95.
3. Traux v. Raich 239 U. S. 33.
4. Hitchman Coal & Coke Co. v. Mitchell 245 U. S. 229.
5. Gilbert v. Mickle 4 Sandf. Ch. (N. Y.) 357.
6. Sherry v. Perkins 147 Mass. 212.

7. 167 Mass. 92.

L. N. R.
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COMMON CARRIERS�Is a taxicab a common carrier?

The term "common carrier" is not of statutory origin. Its mean

ing is to be found in the history of the law of early days, when means

of travel and communication were slow and uncertain and innkeepers
and carriers were restrained from the robbery and oftimes murder of

those to whom they offered their hospitality or service, only by the im

position of heavy penalties and responsibility for the safekeeping of

their patrons' goods and persons. ThuSinthe early days there

was no common carrier, except of goods- Common carriers of

persons as such were unknown until comparatively recent times. As

stated above travel was unusual. Persons never travelled in wagons

or conveyances furnished by a common carrier. With the evolution of

travelling facilities, however, from the post horse to chaise, the stage
coach and modern railroad train or steamboat, the term "common car

rier" has been applied to each new development catering to the public
generally, and the strict rules of the old law have been relaxed but

little, for with development came new dangers of a mechanical sort

inherent to swiftly moving machines. Today, the term "common car

rier" should be applied to the "jitney bus," and tomorrow, in a proper

case, it may be applied to the most recent device for eliminating the

fetters of distance, the aeroplane, presenting as it does new dangers
unknown to the average man which can only be decreased by a high de

gree of care upon the part of those in control of the mechanism which

operates them. Definitions are fundamental. Their applications to

any given state of facts, therefore, must be an analogy. Moore on

Carriers defined a common carrier as:

"One who by virtue of his business undertakes for a compen
sation to transport personal property from one place to another

either by land or water and deliver the same for all such as may

choose to employ him ; and everyone who undertakes to carry and

deliver for compensation the goods of all persons indifferently, is
as to liability, a common carrier."

As outlined above recent developments have broadened this definition,
including "persons" with "goods," as objects of the carriage.
Taxicabs have been included in the category of the common carrier.

A recent case in which their inclusion was affirmed, arose over an ac

cident insurance policy which provided that "should the personal injur
ies provided for occur while the insured was being carried in a public
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conveyance provided by a common carrier for passenger service, the
amounts specified by foregoing articles would be doubled." The tax-

icab company involved was organized under the business corporation
law to conduct a general livery business in the city and environs of

Albany, New York. It was subject to a municipal ordinance which

provided that a fine of ten dollars would be imposed upon any owner or

driver of a conveyance, used to carry and transport passengers for

hire, who refused to convey any person, to any place, within the city
limits. A passenger who had procured a taxicab of the above company,
was injured while alighting from said taxicab and sued the insur
ance company for the sum due under the "double amount" articles of
the policy. The company refused to grant such amount contending
that the taxicab involved, was not a common carrier within the mean

ing of the policy. It argued that the cab had been hired by the claim

ant for himself and a friend ; that &s only two of four seats were occu

pied on the journey, the conveyance was private and not public. This
contention was dismissed by the New York State court of Appeals in

the following paragraph :

"The fact that, by custom, when engaged by a fare," taxicabs pro
ceed under the direction of that "fare" to the dastination desired

by him and accept no other passengers, does not change the means

or character of �he conveyance. The custom is the result of business

convenience, inherent in the successful conduct of the taxicab business-
Those employing taxicabs desire greater speed and convenience in trans

acting their business or journey, than is furnished by the ordinary street
car or jitney bus. This means of speed or convenience is offered by the
taxicab, and that is what warrants its higher rate of charge.
The fact that after having accepted from the public an individual or a

group of individuals, the taxi refuses to receive others is not only well-

nigh universal but indispensable. Moving on no definite route but

having taken passengers for delivery at one destination, it could not

well or conveniently discharge its service to them if it received other
individuals desiring to go to another destination or in an opposite di
rection. It does not absolutely and unqualifiedly refuse to serve these
latter people but simply relegates them to service by another conveyance
Its refusal to carry the public gets no farther than conditions and limi
tations which it can reasonably and conveniently make, and more than
this a commor carrier is not required to do. Therefore, as we think,



52 GEORGETOWN LAW JOURNAL

subject to these particular features which regulated without destroying
its service the taxicab question was engaged in indiscriminatingly
carrying such members of the public as might apply on common terms

and it came within the definition of a common carrier, Anderson v.

Fidelity & Casualty Co. of New York, 127 N. E. 584.
F. L. B.

Street Railways�Respective Rights of Railway and Pedestrian to

use of street.
With the growth of congestion in so many cities, and the very no

ticeable extension of street railways, the right of pedestrians and the

general public to the use of that portion of the street occupied by the

tracks has often been in conflict, sometimes severely challenged and of

ten questioned. The right of the street railway is of course derived
from a franchise. The extent and limitation of the use of the right is
defined by the municipality in the franchise. (Chicago R. R. v. General
Electric Co. 79 111. App. 569). But the right! of the citizen to the
rftreei is a natural one-

The relative rights of citizen and company are hardly capable of

specific definition in any general rule. This much has been settled by
the great weight of authority that, the use of a street by a street rail

way is not exclusive, nor is it superior to that of the public, and anyone
has the right to travel on such portion of the street as is occupied by
the tracks so long as this use does not abridge the rights of the other

(Armstead v. Mendenhall, 85 N. W. 929 ; Robinson v. Louisville R. R,
Co 64 Atlantic 254 ; Detroit v. Detroit R. R. Co. 95 N. W, 736 ; Hot

Springs R.R- v. Johnson, 42 S, W. 833) In nearly every case in point
which discusses the matter at any length this principle is reiterated.
It arises from the fact that the railway is not regarded in the law as

"an additional burden on the highway, but is merely an additional use."
Consequently there is necessity for "a liberal construction in favor of
the rights of the public ; and the law is averse to concede any exclusive
right�except where the necessities of the case demand." (Edgerton v.

O'Neil, 46 Pacific 206)
In determining the liability of a street railway for injury to persons

or vehicles in its path the rule is considerably different from that which
governs in the case of steam railroads. In the latter case the operator
is only bound to take precautions after observing the object in his path.
While in the case of the street railway the operator is "ordinarily

bound to anticipate the presence of vehicles and pedestrians on the
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street or highway in front of or near his car, and it is his duty to keep
a diligent lookout to avoid injury thereto." (Henderson v. Los Angeles
Traction Co. 89 Pacific 976 ; Baltimore Traction Co. v. Wallace, 77 Md.

435). And this proposition has the great weight of authority sustaining
it.
At street crossings it seems that any priority of right which the

street car might have, is entirely lost, and the Street car is in exactly
the same situation as any other vehicle or pedestrian. Fonda v- St.
Paul City R. R. Co. 79 N. W. 1043 ; Eckington etc. Home R. R. Co.
v. Hunter, 6 D. C- App. 287). This situation has been remedied in

most cities by ordinances.
In the case of a traveler one court has set down the true test of his

right to be thus : "A person desiring to cross a street car track in ad
vance of an approaching car has the right of way, if calculating reason

ably from the standpoint of a person of ordinary care and intelligence
so circumstanced, he has sufficient time, proceeding reasonably, to clear
the track without interfering with the movement of the car to and

past the point of crossing, assuming that it is moving at a reasonable
and lawful rate of speed." (Tesch v. Milwaukee R.R. Co, 53 LRA

618).
Recently the matter came before the Supreme Court of Nebraska

(Lucas v. Omaha and Council Bluffs Ry. Co. 177 N. W. 786) in a case

where the plaintiff had been injured while walking along the company's
tracks on his way to his place of employment. While so doing a car

bore down on him, as the facts show, without warning, struck him and

injured him, for which injury he received a very substantial verdict
which the court refused to disturb. In the course of a well-considered

opinion the court remarked that : "The authorities on this question are

not in entire accord. The court has adopted the rule that a traveler

passing among the public streets has the right to use every part of it re
gardless of whether there is a street car track on it or not. The streets

and highways are intended for public use, and the public is not de

prived of that use by the fact that a privilege has been granted to a

street car company to lay a track along the street and operate cars there
on. The grant is a privilege to occupy and use the street in conjunc
tion with, and not to the exclusion of the general public�whether
street car, vehicle, or pedestrian," each "has the same equal and re

ciprocal rights. Each is bound to exercise ordinary care for his own
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safety, and to prevent injury to others." Further in the opinion the

court says, "when the use of a particular part of a street occupied by
the tracks is required by the street car, the other users must turn

aside and allow it unobstructed passage. This priority of right is

based on two reasons : First, the inability of a car to turn or leave the

track; and, second, being engaged in a public service, rights of the

public are superior to the rights of the individual. While the

driver of the vehicle and a pedestrian have equal rights with
the street railway company upon the public street, they have not at all
times the same right upon the track of the car company, and the use by
the public must be such as not to hinder or interfere with cars operated
thereon." This last quotation seems to be the most reasonable, and

happily the most generally accepted doctrine, modifying as it does
the broad statements of the first portion of the opinion. Certainly a

franchise for the purpose of giving a public service corporation the

right to maintain a public convenience would be of little avail if it
could be abridged or nullified by the stubborness of some citizens.
But whatever be the case an operator of a street car has no right to
deliberately injure anyone in his path who refuses to remove himself
to allow the car to pass. The law vests no exclusive right to the high
way in the street railway company even though it is a public service
corporation, and even though it derives its right from a franchise
from the municipality, but imposes equal and reciprocal rights with the
other users of the highway. It follows then that a citizen has just as
much right to use that portion of the street occupied by the tracks as

he has any other portion of the street, except of course when it is
necessary for the street car to pass. But in any case the car company
cannot disregard the presence, of another on its tracks, and work an

injury to him.

J- J- c
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Maritime Liens -

A coal company sold coal on credit to a Fisheries Company, which
latter operated a factory and a fleet of vessels, with the understand

ing that the coal to be delivered would be used by the factories as

well as the vessels, that the greater part would be used by the ves

sels, and that the law would afford a lien on the vessels for the price
of the coal. All shipments of coal went direct to Fisheries Com

pany's bins which also contained other coal and from these bins the

factory and vessels drew as required. The amount delivered to

each vessel is known. The Coal Company libelled the vessels to

enforce maritime liens in accordance with Act of 23 June 1910, c 373,
sec. I. The District Court decreed for the libellant, which was re

versed in the Circuit Court of Appeals, and libellant brought cer

tiorari to the Supreme Court, HELD�The Act of 23 June 1910,
provides that to establish a maritime lien the supplies must be fur
nished to the vessel. Although it was fully understood that part
of the coal was to go to vessels, the Coal Company did not actually
furnish the coal to the vessels, and the Act- being stricti juris, cannot
be extended by construction, analogy or inference. Maritime liens
are based on the needs of the vessel for obtaining necessary supplies
during voyages, they are not primarily for the protection of the

supplier, and do not arise because supplies were appropriated to the
vessel by the owner subsequent to purchase. The statement and
belief on part of the parties that the delivery of coal to the Fish
eries Company would establish a lien on the vessels does not make
it so. Every other circumstance of the transaction in question is
consistent with the lawful establishment of a maritime lien, but by
reason of the strict construction noted above the judgment of the
Circuit Court of Appeals is affirmed.
("Piedmont & George's Creek Coal Company v. Seaboard Fish
eries Co. U. S. Sup. Ct. 11 October, 1920).
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Trusts�Conveyances by Trustee in Fraud of Beneficiary.

In 1883, Albert J. Jackson conveyed a large tract of land in Brown

County, South Dakota, to V. P. Kennedy as trustee for an unin

corporated association known as the Ordway Syndicate and a cor

poration known as the James River Valley Railroad Company for

purposes of laying out a town site on the land and to aid in the con-

vtrnction of the railroad. The articles of association of the Ordway
Syndicate provided that the trustee should receive title to all lands

acquired and to hold same in trust for each of the parties to the as

sociation with the power to sell under the direction of the execu

tive committee. The trustee was himself the beneficiary of the
trust in an undivided one-tenth interst. The town site and rail
road were abandoned within a short time and no further action ap
pears to have been taken by the syndicate or the railroad company
with regard to any further interest in the property.
On May 4, 1896, Kennedy, without authority of the executive

committee, executed two warranty deeds, one as trustee and one as

an individual, purporting to convey all of the land to Nimrod Bar-

rick and Jajnes H. Welch, the latter being the original plaintiff in
this action. Such conveyances were in fraud of the rights of the
beneficiaries of the trust, but it was held that they were good as

against everyone except the beneficiaries and as between Kennedy
and the grantees named, passed the title.

On May 12, 1897, Barrick conveyed such title as he may have ac

quired to Benjamin Cummings who was then in possession and

claiming to be the owner under a tax deed from the county treasur
er. The deeds from Kennedy to Welch and Barrick were not re

corded until April 27, 1897, but on April 23, 1897, Kennedy executed
a deed for the entire property to Cummings and the court held that
as the latter deed was recorded April 23, 1897, it took precedence
over the Welch and Barrick deeds, and would have passed the title
to Cummings were it not for the fact the record showed the declar
ation of the trust under which Kennedy was holding and was notice
to Cummings of the rights of the original beneficiaries. The deed
from Kennedy to Cummings was not signed as trustee and therefore
conveyed only Kennedy's individual interest. Subsequently all of
Cummings' interest passed by conveyance to respondent, McCloy
It was contended by appellants that because Cummings accepted

a deed from Kennedy, through whom appellants also claim title,
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Cummings and his successors in interest became tenants in com

mon with plaintiff and any title acquired through the tax deed must

inure to the benefit of all cotenants, consequently Cummings or

his successors could not assert title adversely to Welch. Court
held the general rule not applicable in this case, however, since

Cummings at the time of receiving the deed from Kennedy, was

claiming the land adversely to him, and took the deed only to quiet
his own title, hence the respondent is not stopped from asserting
title adversely to appellants. The Court further intimated that,
as the proceeding was in equity, brought by appellants to quiet their
title as against the respondent who had been in possession for years
improving the land under a claim of ownership, the case must have
been decided in favor of respondent in any event, on the ground of

laches, notwithstanding that sufficient time had not elapsed to in

terpose a legal bar to appellant's claim.
(Cochrane et al, vs. McCoy 179 N. W. 210)

A. L. T.

NAVIGABLE WATERS�FISHING RIGHTS

Charles Johnston sued James Burghorn to restrain the latter from

trapping muskrats in water over submerged lands claimed by plain
tiff. The land in question is an irregular island partly submerged
in bed of Grand River in Michigan into which a bayou extends from
the river. Ownership of plaintiff to thread of the stream is un

questioned. Plaintiff claims exclusive right to trap over his land.
Defender claims public has right to navigate, shoot, fish and trap
from boat or through ice from thread of stream to high-water mark
on plaintiff's land. QUESTION: Has the public a right to fish,
hunt or trap over private land in a navigable stream as an incident
to its right to navigate thereon ? The lower court held that the pub
lic had .such right if access was gained without committing a tres

pass. HELD: Plaintiff is entitled to a decree restraining defend
ant from entering on lands of plaintiff and from attaching his

traps to submerged lands or to ice covering the same, and giving the
plaintiff exclusive right to trap thereon. (Johnson v. Burghorn,
179 N.W. 225.)

E. D. S.



 


