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THE SUPREME COURT AND SOCIAL LEGISLATION

THE Supreme Court of the United States, is having difficulty
in finding a sound and logical basis upon which to found its

policy towards the many statutes involving social and economic

problems, which are now coming before it. For many years back,
problems of this nature have been assiduously pressing their atten
tion upon us. Labor unions, welfare organizations and civic bodies,
have contended with zeal to secure the passage of laws intended to

remedy social and economic conditions. Legislatures of many states

and Congress itself have provided statutes with the object of pro
tecting the working men, and of lightening the lot of that vast

majority of our citizens often referred to as the "common people."
The basis of all these statutes is the belief that the principles estab

lished by the courts with regard to the rights of property and the

sacredness of the obligations of contracts were out of harmony
with the spirit of the times, and that it was possible to attain a newer

and better justice by modifying the harsh principles of the common

law. There was considerable contest in the legislative branches over

these measures but in the end the power of labor has pushed through
many laws for its benefit, and some provisions have been enacted for

the welfare of the general body of the people.
The struggle however, has not ended with the enactment of the

law. The Courts have not readily abandoned their old traditions

and doctrines. Ultimately the most important of these statutes are

taken to the Supreme Court of the United States for its decision,
and in the counsel chamber Of that Court severe conflict has been

waged and the clash of brilliant minds has resulted in opinions and

dissents of great moment and of vital importance. This Court long
known for its conservative attitude has been sharply divided by the

liberal ideas of some of its members, who apparently are sympa
thetic to all legislation seeking to solve the problem of social justice.
No acts of former President Wilson will have such a lasting

effect on our government as his appointment to the Supreme Court
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bench of Mr. Justice Louis V. Brandeis (June 1, 1916) and Mr.

Justice John H. Clarke (July 24, 1916). The decisions in which

these justices have participated, indicate that they have introduced
to the deliberations of our highest Court, an entirely new viewpoint
in the interpretation of the Federal Constitution, and that they have

an objective to which their opinions tend, i. e., to make property
rights and the obligations of contracts subordinate to conceptions
of the rights of the public as embodied in welfare legislation.
Mr. Wilson in apointing Mr. Justice Brandeis, commented upon

his knowledge of modern economic conditions, and the way they
bear upon the masses of the people; while Mr. Justice Clarke's
record in Ohio had demonstrated the trend of his mind upon social

problems, arid it was evidently with a view to infusing an opinion
favorable to social and economic legislation that these two appoint
ments were made.

In the five years that these two justices have served upon the

Supreme Court bench, Mr. Justice Clarke has shown his disagree
ment with the decision of the majority of the Court 77 times, and
Mr. Justice Brandeis has dissented on 59 occasions, generally upon

questions of the character under discussion. In these dissents both
of them have joined in 38 cases.

There is one other justice who is frequently found to take the
same viewpoint that they do. Mr. Justice Holmes has dissented
from the opinion of the Court with Mr. Justice Brandeis and Mr.

Justice Clarke or the fopmer alone upon 30 occasions. His mind
seems to run more nearly with that of Mr. Justice Brandeis than
with that of Mr. Justice Clarke, as there are many cases in which he
and Mr. Justice Brandeis dissented together, but none in which he
and Mr. Justice Clarke alone have joined in a dissenting opinion.
The general trend of the opinions of Mr. Justice Holmes, Mr.

Justice Brandeis and Mr. Justice Clarke, is towards an interpreta
tion of the constitution which would give effect to advanced legisla
tion along social and economic lines. They seem to advocate a broad
and liberal construction, and to imply that the interpretation hereto
fore placed upon the constitution has been too strict and too narrow.

It may well be said, although the idea has been nowhere expressed
by them, that they seek by this means to bring about changes in our

laws through the interpretation of the constitution by the Court
rather than by radical amendment of that instrument. They have
undoubtedly taken a very advanced position and are valiant fighters
in maintaining the new ideas of justice.
The conservative branch of the Court, whose position is widely
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apart from that of the justices just named, is represented by the
late Chief Justice White, Mr. Justice Van Devanter and Mr. Justice
McReynolds. They have stood together as a unit in maintaining the
old traditions, and interpreting the constitution along the lines laid
down by Chief Justice Marshall. In their opinions they cite numer

ous decisions of the Great Chief Justice, and using these decisions
as a premise, with irresistible logic strive for a conservative inter

pretation, untainted by innovations arising from "necessary social

legislation," and maintaining vested rights and the security of

property.
These two groups represent the marked cleavage along the lines

of radical and conservative thought. There is another group con

sisting of the three remaining justices who reflect neither the ultra-

conservative nor the ultra-radical opinions, siding sometimes with

the one and sometimes with the other group without any apparent
definitely formed policy of adherence to the old or adoption of the
new interpretation, and deciding each particular case upon its facts
and upon the reasoning that appeals to their individual minds. Mr.

Justice Day, Mr. Justice Pitney and Mr. Justice McKenna, have all,
in various cases, joined with the group of advanced thinkers either

singly or in pairs, and on several occasions two of them have made
the opinion of the Court favor the new ideas and have placed the

conservative members in the minority. This has happened in the
cases involving the Employers' Liability Law of Arizona.1 ; The
Harrison Narcotic Drug Act2; The Rent Legislation3 and other

decisions.

Of this third group, Mr. Justice McKenna is the nearest in his

opinions and processes of reasoning to the group of which the late

Chief Justice was the leader. Mr. Justice Pitney is nearest to the

radical bloc. Mr. Justice Day is the most difficult to classify.
There is little to indicate just why he sides with the conservative
members in some cases and why in others he is found with the liber

als. In several cases, if his vote had been cast with the opposite
group the judgment of the Court would have been directly contr.-ry
to that which was given. A short analysis of the opinions in some

of the important cases where the conflict between the new and the

old order of interpretation has taken place, will illustrate the dif

ferences between the two groups and in some measure will show the

1 Arizona Copper Co. vs. Hammer, 2S0 U. S. 400.
2 United States vs. Doremus, 249 U. S. 86.
3 Block vs. Hirsh ; Brown Holding- Co. vs. Feldman ; advance sheets.
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severity of the struggle and will give a clear idea of the tremendous

importance of the proper decision of these cases.

The Workmen's Compensation Acts of three states have been

under consideration by the Court. The unanimous opinion sustained
the law of the State of New York.4 That law, in lieu of common

law liability, confined to cases of negligence, imposed upon em

ployers the duty of making compensation for disabling or fatal

accidental injuries received by employees in the course of their

employment in certain occupations denominated hazardous employ
ments without regard to any fault of the employer as a cause.

This was held to be a proper exercise of the police power of the

state, and while it involved the restriction of freedom of contract,

it was with respect to the compensation for life or limb lost, or

disability incurred in the course of hazardous employment and the

public had a direct interest in this as affecting the common welfare.
The decision of the Court sustaining the Workmen's Compensa

tion Act of the State of Washington, produced a dissent on the part
of Chief Justice White and Justices McKenna, Van Devanter and

McReynolds, without however a written opinion.5 The Washington
Statute differed from that of New York in that it made the state

fund the sole source from which the compensation was to be paid,
while the New York Statute allowed the employer the option to pro
vide for compensation in one of three ways: 1. State Insurance.
2. Insurance with an authorized corporation. 3. By deposit of
securities made by the employer. The contention was made that the
law, which required employers to make payments to a fund for the
benefit of employees regardless of any wrongful act of the employer
and whether injuries had befallen to his own employees or not; so

that however prudently one may have managed his business, he
could not escape payment to the fund to be used perhaps to compen
sate injured employees of his negligent competitor, deprived the em

ployer of his property without due process of law. The conclusion
of the majority of the Court was that since the main object of the
Act was of general and public interest and the charges imposed
fairly distributed, reasonable in amount and not burdensome, the
Act was not unconstitutional.
The opinion of the minority of the Court upon workmen's com

pensation acts is fullv given in the case arising under the Arizona
Statute.9 The plaintiff in that case, a carpenter, while standing upon

* New York Central R. Co. vs. White, 243 U. S. 188.
s Mountain Timber Co. vs. Washington, 243 U. S. 219.
�Arizona Copper Co. vs. Hammer, 250 U. S. 400.
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a joist ten feet above the floor, engaged in bolting timbers, slipped
and fell to the ground. There was no charge of negligence or failure
to perform any duty on the part of the employer. The majority of
the Court upheld the Arizona Act. Mr. Justice McKenna, who with
the conservative members of the Court formed the minority, wrote
a vigorous dissenting opinion and in answering the contention that
this law was but a step beyond the New York Statute, expressed the
fear that it was "a step from the deck to the sea."
Under the decisions of the Courts of Arizona, an employee who

was injured in the course of his employment had open three avenues

of redress: 1. The common law liability, relieved of the fellow-
Servant defense, and in which the defenses of contributory negli
gence and assumption of risk were questions to be left to the jury.
2. The Employers' Liability Law, which applies to hazardous occu

pations, where the injury or death is not caused by his own negli
gence. 3. The Workmen's Compulsory Compensation Law, appli
cable to especially dangerous occupations, by which he may recover

compensation without fault on the part of the employer. All work
in mills or factories where steam or electricity is used to operate
machinery has been designated by legislature as being hazardous,
regardless of the character of the work done.
The decision of the Court bases its finding that the law is a

valid one largely upon the ground that the employer having freedom
to contract may take into consideration, in fixing wages, the fact
that he is obliged to assume the pecuniary loss to be paid an injured
employee and, in addition, he has the opportunity to charge the

loss as a part of the cost of the product of the industry. The Court
said : "The statute requires that compensation shall be paid to the

injured workman or his dependants, because it is upon them that

the first brunt of the loss falls ; and that it shall be paid by the em

ployer because he takes the gross receipts of the common enterprise
and by reason of his position of control, can make such adjustments
as ought to be and practically can be made in the way of reducing
wages and increasing the selling price of the product, in order to
allow for the statutory liability."
In the dissenting opinion, Mr. Justice McKenna points out that

if the law is valid, it is competent for the government to charge
liability and exempt from responsibility according as one is employer
or employee, with no other circumstances than that relation, and this
he characterizes as a clear discrimination and a class distinction.
He comments upon the fact that there is a drift of opinion and legis
lation to set labor apart and to withdraw it from its conditions and
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from the action of economic forces and their consequences, and give
it immunity from the pitilessness of life and he finds in the decision
of the case an opening to class legislation of all kinds, and a menace

to all rights subjecting them unreservedly to conceptions of. public
policy.
Workmen's Compensation Laws were again before the Court in

several cases where compensation was awarded to workmen injured
while employed upon ocean-going steamships.7 The opinion of the

majority of the Court consisting of the three conservative justices,
Mr. Justice McKenna, and Mr. Justice Day, held that the Federal
Court alone had jurisdiction under the clause of the Federal Consti
tution, which provided that the judicial power of the United States
extends "to all cases of admiralty and maritime jurisdiction" and
that state legislation which changed or modified the general maritime
law was invalid. It points out that the compensation statute at

tempted to give a remedy unknown to the common law and not con
sistent with the policy of Congress as expressed in the laws it had
enacted on the subject. The liberal members with whom Mr. Justice
Pitney joined, dissented largely upon the ground that the judiciary
Act of 1798 by a saving clause, preserved to "suitors in all cases, the
right of common law remedy where the common law is competent
to give it," and they contended that the compensation laws were

but modifications of the common law.
Again there was a dissenting opinion over the application of the

Workmen's Compensation Act,8 when Justices Clarke and Brandeis
disagreed with the finding of the Court to the effect that because the
liability of interstate carriers was completely covered by the Federal
Employers' Liability Law, Workmen's Compensation Acts were not

applicable to injuries to employees engaged in interstate commerce.
The traces of the sharpness of the struggle between the two

groups of justices are to be found in the majority and minority opin
ions in the rent legislation cases.9 The statutes of the District of
Columbia and New York were under review, preventing a landlord
from recovering possession of real estate from a tenant in posses
sion, where but for such statute, he would be entitled to evict the
tenant. The District of Columbia Statute gave the tenant the right
to continue in occupancy of the property notwithstanding the expira
tion of his term, as long as he paid the rent fixed by his old agree-

* Southern Pacific Co. vs. Jensen, 244 U. S. 205; Clyde Steamship Co. vs.
Walker, 244 U. S. 255; Knickerbocker Ice Co. vs. Stewart, 253 U. S 149
* New York Central R. Co. vs. Winfield, 244 U. S. 147.
� Block vs. Hirsh ; Brown Holding Co. vs. Feldman, advance sheets.
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ment, or as modified by a rent commission, which was provided for
in the statute, and which was authorized to fix a fair rental for the

property. The statute embodied a declaration that it was made

necessary by emergencies growing out of the war, and resulting in
rental conditions dangerous to health and burdensome to public
officers. It was limited in existence to two years. The opinion
of the Court by the liberal justices, and Mr. Justice Day and Mr.

Justice Pitney, held that space in Washington was limited and hous

ing a necessity of life and the circumstances clothed the letting of

private property in the District of Columbia with a pubilc interest
so great as to justify regulation. They contend that all elements of
a public interest are present and that this justifies some control and
the only substantial controversy is whether the statute goes too far,
as they acknowledge that as there comes a point at which the police
power of the state ceases and leaves only the power of eminent

domain, so regulations of the sort under consideration pressed to a

certain height would amount to taking without due process of law.

They decide that as the statute is temporary, to tide over a passing
trouble, as it provides machinery to secure the landlord a fair rent,
and goes little if at all further than the restrictions placed on the

lending of money under the usury law, it does not go too far. The

New York Law was likewise upheld by the same justices.
The minority opinions in these cases, in which Mr. Justice

McKenna, Chief Justice White, Mr. Justice Van Devanter and Mr.

Justice McReynolds concur, point out that the statute impairs the
contract between landlord and tenant, that if one contract can be

destroyed in the public interest, every contract can be. They contend
that the statute withdraws from the owner of real estate the domin

ion of his property and supersedes the contract he had made under

the existing law and subjects it to the fiat of a subsequent law. To

quote one small portion of the dissenting opinion: "It is manifest,

therefore, that by the statute, a government interposes with its power
to annul the covenants of a contract between two of its citizens, and
to transfer the uses of the property from one and vest them in the

other." In commenting upon the statement contained in the major
ity opinion : "But contracts are made subject to this exercise of the

power of the state, when otherwise justified as we have held this to

be," the minority argue from the explicit declaration of the constitu

tion against the power of the state to impair the obligations of a

contract, that if the state have such power it is superior to very other

limitation upon every power expressed in the constitution.
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These last two cases illustrate very clearly the importance which

the justices favorable to social legislation attach to considerations
of what is beneficial to the public as affecting the common welfare.

The danger in them is that they may open the door to the ultimate

conclusion that whenever the majority members of a legislature of a

state believe the circumstances to be such that there is a justification
for the passing of a law impairing the obligation of a contract, the

state has power through the act of such majority to annul the

contract.

The attitude of this group of the Court towards the rights asserted

by labor unions is shown in two interesting decisions.10 The first,

growing out of an attempt of a union to unionize miners who had

agreed with their employers not to join a union, and the second

growing out of an attempt to bring about a sympathetic strike in aid

of a secondary boycott. Here the conservative members and the three

members of the intermediate group unite in the majority decisions

that injunctions should be issued restraining the members of the

labor unions in each case. Justices Holmes, Brandeis and Clarke
dissent.
Deering, 254 U- S. 443.
In the first case, where the union organizers attempted to unionize

a non-union mine in West Virginia, through a strike which they
sought to bring about among the miners, the Court held that the

employers were entitled to the good will of their employees, precisely
as a merchant is entitled to "the good will of his customers, although
they are under no obligation to deal with him, and that they were

entitled to be protected from interference with this condition, al

though the employees were at liberty to quit the employment at

pleasure. The case involved no rights of the employees, and it was
decided that their right to quit work gave to the union organizers
no right to instigate a strike among them.
The minority opinion seeks to establish the right of the union to

induce the employees to leave their employment, which it was con

ceded was unlawful if done without justifiable cause, upon the theory
that the strengthening of the union and the increasing of the bar

gaining power through collective bargaining which was to be ob
tained from the union agreement, constituted an interest of the union
in the employment which was the justifiable cause.

The second case, that involving the secondary boycott, grew out

of the attempt of a labor union to exercise coercive pressure upon
the customers of a manufacturer to withhold or withdraw their

lOHitchman Coal Co. vs. Mitchell, 245 U. S. 229; Duplex Printing Co. vs.
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patronage through fear of strikes being called among their em

ployees, and other losses. It was also found as a fact by the decision
of the Court that the members of the union were inciting employees
of a trucking company, which handled the merchandise of the manu

facturer, to strike in order to hamper the hauling of his product. In
some instances this was done by means of undisguised threats; in
others the threat was concealed by a polite form. The object was to

prevent the manufacturer from carrying on interstate commerce in
the product of his factory.
Former decisions of the Court had established the law that any

combination whatever to secure action which essentially obstructs the
free flow of interstate commerce or restricts the liberty of a trader
to engage in business was a violation of the Sherman Act, and that

the Secondary Boycott fell under the ban of the law, and this was

applicable to this case unless the Sherman Act had been so far re

pealed by the Clayton Act.
In answer to the contention that the Sherman Act had been

changed by the Clayton Act, this last statute was held not to apply to
such a situation. It provided that no injunction should be granted
in any case between employer and employee, except as provided for
in the act in extreme cases. The Court makes clear that this Act

only applies to a case between employer and employee, and had no

application in a suit between employer and members of labor unions

seeking to influence the employer's customers to withdraw their

patronage, and they rejected the contention that the words "em

ployers and employees" referred to "the business class or clan to

which the parties litigant respectively belong." Finally the Court

concludes that "to instigate a sympathetic strike in aid of a secondary
boycott cannot be deemed peaceable and lawful persuasion." Fol

lowing their former decisions they held the manufacturer entitled

to an injunction against offending members of the union.

The dissenting opinion justifies all of the labor union's activities

including the inciting of strikes, boycotts, primary and secondary,
threats and coercion, upon the ground of self-interest. Their plea
that they injured the manufacturer not maliciously but in self-

defense, is held sufficient to exonerate them. The conclusion is

expressed that the law allows industrial combatants to push their

struggle to the limits of the justification of self-interest, but the jus
tice writing the opinion disclaims giving any constitutional or moral

sanction to the right to do this.

The Employment Agency Law of the State of Washington, was
held to violate the 14th Amendment of the Constitution, by a judg-
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ment of the Court in which both Mr. Justice Day and Mr. Justice
Pitney sided with the conservatives and Mr. Justice McKenna is

found with the other party of judges.11 The law recites that the wel

fare of the State of Washington depends on the welfare of its

workers and demands that they be protected from conditions that

result in their being liable to imposition and extortion, and denounces

as detrimental to the state the system of collecting fees from workers

for furnishing them with employment. The Act then proceeds to

make it a criminal offense for any employment agent to receive any
remuneration or fee for furnishing employment to any person seek

ing it, andprovides a fine or imprisonment for each violation.
The opinion of the Court held that there was nothing inherently

immoral or dangerous to public welfare in acting as the paid repre
sentative of another to find a position in which he could earn an

honest living, but that such service was, on the contrary, commend
able and useful. The conclusion was that there was no basis to

justify the destruction of one's right to follow a lawful calling,
which right was protected by the 14th Amendment ; that the law was

arbitrary and oppressive, and unduly restrictive of the rights of those
engaged in the business of employment agencies, and was therefore
void. Mr. Justice McKenna dissents, but does not concur with the
Other dissenting judges. The opinion of Mr. Justice Brandeis, in
which Justices Clarke and Holmes join, advances the proposition
that the people of Washington not only considered the collection of
fees by private employment offices a social injustice, but the elimi
nation of the practice of a necessary preliminary to the establishment
of a constructive policy for dealing with the subject of unemploy
ment. The law is upheld as a step in the effort to overcome industrial
maladjustment and unemployment by shifting to the employer the
payment of fees, and a valid exercise of the police power of the state.
The most commented upon case involving a social problem, is the

Child Labor decision.12 In this decision the old line justices, with
the addition of Mr. Justice Day and Mr. Justice Pitney controlled
the judgment of the Court, and Mr. Justice McKenna is found in the
minority.
This suit arose over an Act of Congress prohibiting the shipment

in interstate or foreign commerce of any article or commodity the

product of any mill or factory in the United States in which children
under fourteen years of age, had been permitted to work within

thirty days from the day of removal, or children between four-

� Adams vs. Tanner, 244 U. S. 590.
12 Hammer vs. Dagenhart, 247 U. S. 251.
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teen and sixteen years of age, had been permitted to work more than
eight hours a day. The Act was based on the power of Congress to

regulate interstate commerce.

The Court held that the power to regulate was not involved as

this Act sought not to regulate but to prohibit. That its purpose
was to standardize the ages at which children might be employed in

mining and manufacturing in the states ; that the goods shipped were

themselves harmless. The opinion of Chief Justice Marshall in the
Dartmouth College case, is quoted: "That the framers of the Con
stitution did not intend to restrain the States in the regulation of
their civil institutions adopted for internal government, and that the
instrument they have given us is not to be so construed may be
admitted."
The Court express the opinion that regulation of child labor is

wholly a matter -within the exclusive control of the state, and that
the public welfare in this respect must be protected by state laws,
not by action of Congress. It accordingly held the law exceeded the
constitutional authority of Congress.
The minority members of the Court maintain that the power given

Congress under the Constitution to regulate commerce cannot be cut

down or qualified by the fact that it might interfere with the carrying
out of the domestic policy of any state. They allege that the Act
does not meddle with anything belonging to the States ; that they
are free to regulate their internal affairs and domestic commerce as

they like, but when they seek to send their commerce across the state

line they are no longer within their rights. They point to laws

abolishing lotteries by prohibiting the transportation of lottery
tickets ; the White Slave Act, and the Pure Food and Drug Act as
instances in which prohibition of shipments had been enacted by
Congress and upheld by the Courts.
To these specific illustrations the majority reply that in them the

use of interstate transportation was necessary to the accomplishment
of a harmful result, whereas this element is wanting in the instant

case; the statute being intended to deny the facilities of interstate
commerce to manufacturers, who employ children within prohibited
ages. The manufacture of the product by children is wholly com

pleted before any jurisdiction over the commodity as an article of

commerce arises.
A study of the opinions of the advanced thinking justices indi

cates that they are inspired with a liberalism which inclines them to

look with disfavor upon arguments based upon vested rights and to

resolve all doubts where any doubt exists in favor of labor where
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labor or its organizations are concerned; in favor of the general
public or the community where public or community rights are in

volved, and in favor of maintaining social and economic legislation
where such legislation is attacked. And it further appears that

this method of resolving doubt is based upon a conviction that the

Court has heretofore erred in its conception of justice. The key
to their position seems to be that they are willing to make liberal

conceptions of the public welfare and the exigency of economic need,
the criterion by which the powers of the State and Federal Govern

ment are to be measured and that they incline to the opinion that

any law which originated in economic necessity, promotes social jus
tice or advances the general welfare of the community or a group of

its citizens, will not be held out of harmony with the Federal Con
stitution. Ideas of property rights and contractual obligations in

herited from the common law, and sought to be perpetuated by the
Federal Constitution are in danger of radical revision if the new con

ceptions are adopted by this Court. None of the cases yet decided
have been decisive of the controversy inherent in the two divergent
viewpoints. Up to the present victory seems to be with the conserva

tives. The liberals however, still undaunted continue to dissent and
dissent. They no doubt hope that in the course of time the entire
Court will be won over to their opinions. Much interest attaches to

the attitude of Chief Justice Taft who has succeeded the late Chief
Justice. With which group will he align himself? Upon him falls
a large part of the burden of maintaining the eminence of the judici
ary, one of the matchless institutions of our country, and whether
the conservative or liberal interpretation of our constitution with all
the necessary consequences for good or for evil to follow from either
one is to prevail, will be largely a matter determined by his attitude.

Joseph D. Sullivan, LL. B.
Georgetown Lario School.
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A VISIT TO THE JUDICIAL COMMITTEE OF THE HOUSE

OF LORDS AND THE HEARING OF A GREAT CASE

ON the sixteenth of last June the Judicial Committee of the
House of Lords began the hearings in a most important and

interesting case. The day before, the lawyer whose hospitality I
was enjoying in London while studying the procedure in the Eng
lish Courts, handed me the Times of that morning pointing to the
Law Notices for the next day. He knew what would attract me.

The Judicial Committee of the Privy Council would hear arguments
in the case of Maharaja Kesho Prasad Singh v. Siv Saran Lai;
while the Judicial Committee of the House of Lords would consider
Clifford and O'Sullivan's Appeal. I wanted to hear both cases, the

appeal from India and the appeal from Ireland ; but as I was familiar
with the practice before the Committee of the Privy Council and
had not seen the Committee of the House of Lords in session, I
decided to visit the latter. I supposed that the Tribunal would be

open to the public without limitations, like our Supreme Court, and,
as I had always found, all the English Courts and the Committee
of the Privy Council ; but there was a surprise in store for me. I
knew that the Committee sat in the Parliament Buildings and that
the sessions began at half past ten in the morning. So about ten
o'clock I put in an appearance at the west door which was the only
one open, and I found it guarded by several city constables in uni
form. On telling the officers that my business was before the

Judicial Committee, I was allowed to enter. Walking along the
corridor I soon encountered another group of policemen, who

passed me along another corridor to a third group of officers. On

stating my errand I was told that I could not be admitted to the
session of the Committee without a written permit and to obtain this
I must go back to an ante-room near the door where I had entered.
Here I found a minor official who informed me that owing to the
"troubled conditions prevailing" no one was admitted to the hear

ings of the Committee except those who were "in the case," and he

asked if I was "in the case." Before I could answer a man bustled

into the room whom I should have guessed was a barrister, even

without his brief case and wig box. He was in a great hurry and

told the official he was Mr. Murphy, that he was "in the case,"
and that he was afraid he should be late. The official, however,
showed no disposition towards haste, but asked Mr. Murphy to sign
his name in a large book, and then very deliberately filled out a
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card which he also asked the distinguished counsel to sign. While

this was going on I explained to Mr. Murphy my desire to hear the

arguments in the case and asked him as a brother lawyer if he did

not know some device for relaxing the rule excluding spectators;
but even his good-natured interest and Irish wit could suggest no

solution of the difficulty. When I was left alone with the official

I renewed my request, telling him that I had come over three

thousand miles by land and sea to attend the sessions of the Com

mittee, while at the same time I judiciously and visibly jingled two

half-crowns. Now I shall never know whether it was his wonder

at my enterprise in coming so far and braving the perils of the

deep or the silvery music, or the harmony of the twain that moved

the official to compassion. The fact is that after listening for a

few seconds he said: "I might perhaps 'azard an exception in your
case," and he indicated the places in the book and on a card where

I was to sign my name. Then he handed me the coveted ticket of
admission to the highest tribunal in the Kingdom: and with my
thanks I gave him all that he had reason to anticipate. I learned

from him, to my surprise, that the Committee always sat in the

Peers' Chamber. So I soon found myself in the lobby outside that
historic hall, recalling ,the great events that had transpired within
its precincts.
Promptly at half past ten the doorkeeper opened the door and

five elderly gentlemen, in ordinary street attire, entered. These
were the members of the Committee assigned by the Lord Chancellor
to hear the case, Lord Cave, Lord Dunedin, Lord Atkinson, Lord
Shaw of Dunfermline, and Lord Sumner. The doorkeeper then
called for the "counsel in the case," and seven barristers in black

gowns and white, curled wigs entered followed by two solicitors
in plain clothes. Three men that I took to be officers of the House
followed, and when the official was about to close the door I pre
sented my card and was allowed to enter.

We were at the end of the hall opposite to the Throne and the
Woolsack. The counsel were huddled�no other word will express
their condition�into a pen or fenced-in space on a platform raised
about a foot above the floor of the Chamber with just room for seven
small chairs. The Committee sat in chairs placed on the floor of the
Chamber about twenty feet from the Counsel. Lord Cave, who
presided, sat at a large table in the centre of the space. At his
right, at some distance from him and at right angles to his table sat

Lord Shaw of Dunfermline and Lord Sumner, while in a similar
position on his left, sat Lord Dunedin and Lord Atkinson.
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Besides their Lordships, counsel and solicitors in the case, two

stenographers and a messenger of the House, I was the only person
in the vast Chamber when the case was called. And I was left to
stand in the passage-way leading to the seats of the members.
Naturally I contrasted my situation with the courtesy extended to
visitors to our Supreme Court who are freely admitted to the court
room so long as there are seats for all. With us, I reflected, the
public is admitted to our highest tribunal, but it must sit down ;
while here only one spectator is admitted and he must stand up,
awkwardly taking notes on his hand, and gazing enviously at
hundreds of vacant, comfortable seats. However, I was where I
could see and hear both the Committee and the counsel, and I was

well rewarded for my pertinacity in getting in and my discomfort
in remaining by the arguments that followed in a case of unusual
interest.
This was the hearing of an appeal from a decision of the

Court of Appeal in Ireland upon the preliminary question as to the
competency of the appeal.
On April 23, 1921, Clifford and O'Sullivan were arrested near

Mitchelstown, in the County of Cork, by military forces, and had
since that date been detained in custody at the Detention Barracks in
the County of Cork. On May 3 they were brought before a Military
Court and charged separately with being improperly in possession of
arms and ammunition, and on the same day they were conditionally
sentenced to death, the sentence being subject to confirmation, and
were returned to the Detention Barracks. Thereupon Clifford and
O'Sullivan applied in the Chancery Division in Ireland for a writ
of prohibition against the Military Court and against Sir Nevil

Macready, the Commander-in-Chief for Ireland, and Major General
E. P. Strickland, the General Officer Commanding at Cork, to pro
hibit them from further proceeding with the trial of the said Clifford
and O'Sullivan or from pronouncing or confirming any judgment
against them as the result of the trial or otherwise interfering
with them on the ground that the Military Court was illegal and
had no jurisdiction to proceed with the said trials or sentences

or the confirmation or execution thereof or to adjudicate on any
matters relating to Clifford and O'Sullivan, as they were civilians.

The case for the Crown was, shortly, that there was a state of

open rebellion in the County of Cork and adjoining districts, which
amounted to actual warfare of a guerilla character ; that by a pro
clamation of December 10, 1920, the Lord Lieutenant of Ireland,
Viscount French, had proclaimed that County Cork and certain other
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counties were under martial law, and that on December 12 a conse

quential proclamation was made by the Commander-in-Chief for

Ireland; that by these proclamations the carrying of arms by un

authorized persons in the proclaimed areas was made an offense pun
ishable with death; and that the Commander-in-Chief in perform
ance of his duty of maintaining order had authorized the General

Officer Commanding in the Cork district to give orders for the

holding of Military Courts in such manner as might be necessary.

Mr. Justice Powell refused the application for a prohibition on

the authority of Rex v. John Allen ([1921] 2 Ir. R., 2-1). Clifford
and O'Sullivan appealed to the Court of Appeal, and upon the

appeal the objection was taken by the Crown that the Court had no

jurisdiction to entertain the appeal on the ground that this was a

criminal cause or matter within the meaning of section 50 of the

Judicature Act (Ireland), 1877 (which corresponds to section 47

of the Judicature Act, 1873), and that no appeal lay from any judg
ment of the High Court therein. The Court of Appeal upheld the

objection and dismissed the appeal. Clifford and O'Sullivan then

appealed to the House of Lords, and the same objection was taken
on behalf of the Crown.

Serjeant Hanna, Mr. Murphv, K. C, and Mr. Lipsett (all of the
Irish Bar) appeared for the Crown; Sir John Simon, K. C, Mr.
Michael Comyn, K. C, Mr. James Comyn, and Mr. J. A. McCarthy
(the last three of the Irish Bar) appeared for the appellants Clifford
and O'Sullivan.

Serjeant Hanna, in support of the objection as to competency,
said that the Court was such a Military Court as the Commander-in-
Chief in a country where a state of war existed had authority to

create, but, whatever the nature of the Court, this was a criminal
cause or matter. Upon the preliminary objection the test was not
whether the Court had jurisdiction, but what was the character of
the act which was the subject matter of the proceedings. He re

ferred to Provincial Cinematograph Theatres Limites v. Newcastle-
upon-Tyne Profiteering Committee {The Times of June 15, 1921) ;
R. v. Garrett ([1917] 2 K. B. 99) ; Ex Parte Alice Woodhall (20
O. B. D.. 832) ; Chambers v. Jennings (2 Salk., 553) ; R. v. Wilt
shire Justices ([1912] 1 K. B., 556).
After the mid-day adjournment, upon the suggestion of their

Lordships, it was arranged that the preliminary objection should
stand over until the appeal was heard upon the merits, and that cases
upon the merits should be exchanged within a fortnight, their Lord
ships, in order to facilitate matters, having regard to the great con-
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stitutional importance of the issues to be tried, directing that the
standing orders of the House as to the printing of the cases be
suspended.
While listening to the statement of the case, I was impressed

by the similarity of the principles involved in the merits of the
case to those discussed in the leading American case Ex parte Milli-

gan decided by the U. S. Supreme Court in 1866 (4 Wall. 2).
Milligan was a private citizen of Indiana, who had been condemned
to death by a Military Commission. He was released, on habeas
corpus proceedings, on the ground that the Commission had no

authority where the courts were open to try one not in the Army
or Navy.
On July 7th, the hearings were resumed and Sir John Simon,

K. C, opened the appeal. He said that under the Restoration of
Order in Ireland Act, 1920, and the Regulations made thereunder,
the appellants might have been tried by Court-martial for the same

offence and could have been sentenced to penal servitude for life,
but the Commander-in-Chief had given the go-by to that Act and had
substituted the so-called military court, which consisted of a commit
tee of officers, who did not purport to sit under any statutory author

ity or under any commission of his Majesty empowering them to try
prisoners and inflict punishment according to law. At the time of
the passing of the said Act, August 9, 1920, there already existed in

Ireland that extraordinary situation which the respondents now

prayed in aid as a justification of their conduct. His first contention
was that, where an Act of Parliament had provided a special code
dealing with the situation, it was not within the power of the Execu
tive to act as if that Act had never been passed or to invent new
crimes or impose new punishments in respect of the subject-matters
dealt with by the Act. His objection to the proceedings against the
appellants was that the military authorities, instead of relying upon
the statutory machinery for the punishment of this offence of carry

ing arms, had said that this offence should be visited by a much more

severe punishment�namely, death. If the action of the Executive
was to be excused on the ground of necessity it was important to
examine whether the necessity existed, and if it was found that the

Legislature had specifically dealt with the matter in question, that
was a complete answer to the plea of necessity. Then it had been

suggested that durante bello the Executive possessed certain powers
which they did not enjoy in ordinary times. But what was the test

of a state of war? The true test, as shown by the authorities from
the earliest times was�were the Courts open? If the Courts were
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open then no affidavit by any general officer, no matter how eminent,

could justify the use of the arbitrary power. Here as a matter of

fact the Assizes, the Courts-martial, and the County Courts were all

functioning, and in this particular area the situation had actually

improved. Men charged as these appellants were charged could

have been perfectly well tried by the statutory tribunal set up for

trying the offence, and the only difference was that if they were tried

in the ordinary way they might get penal servitude for life, whereas

if they were tried by this pretended Court they might be shot. The

appellants ought to be adjudged by the law of the land, and if that

law was available no allegation that they were in open rebellion

would justify the action of the respondents. Thirdly, even if neces

sity could be pleaded as a justification that doctrine would not ex

tend to an action of this judicial character at an interval after arrest.
He challenged the proposition that there remained a reserve of power
in the Executive to award punishment in excess of what the law

prescribed for the purpose of deterring others from committing the

offence.

It was lawful to kill on the spot persons taken in the act of open

rebellion, but it was not lawful to deal with arrested persons other

wise than in the ordinary course of justice. But it might be urged
that prohibition would not lie because this so-called military tribunal
was not a court. But this tribunal was claiming to exercise a

judicial function, and it was that judicial function which could be

challenged by means of prohibition. It was sufficient for the pur

pose that this military tribunal purported to act as a court and
observed all the appropriate procedure.
Counsel had not finished his address at the rising of the House.
The next day, Sir John Simon, K. C, continuing his address, con

tended that the tribunal which tried the appellants was a Court in
the sense that a writ of prohibition would lie against it. It was

called a Military Court by the proclamation ; it purported to act as a

Court, and it followed the procedure of an ordinary Court-martial.
It was a "pretended" Court within the language of Chief Justice
Holt, who said, in Chambers v. Jennings (2 Salk., 553), that "pro
hibition will lie to a pretended Court." This was an occasional
Court, which in certain circumstances and on certain occasions might
have jurisdiction, but his contention was that in this particular case it
had no jurisdiction, as the Restoration of Order in Ireland Act,
1920, had specifically dealt with the very matter.

Then, was this a criminal cause or matter so that no appeal lay
from the judgment of the High Court? A matter could not be re-
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garded as a criminal matter where the point at issue was : Had the
tribunal any jurisdiction at all to deal with a civilian on the charge?
If this assembly of officers was ursurping a jurisdiction which re

sided in his Majesty's Courts of Law, then this could not be a crimi
nal cause or matter, within the Judicature Act, any more than it
would be if a mere body of amateurs assumed criminal jurisdiction.
As a matter of fact this so-called Court had no jurisdiction to deal
with these two men in any way whatsoever.
Mr. M. Comyn, K. C, followed on the same side. Upon the ques

tion whether this was a criminal cause or matter he said that the
proper view of the law on this point was stated by Lord Justice Cot
ton in Bradlaugh's case (14 Q. B. D., 706), namely, that the question
was not determined by the nature of the act but by the nature of the
procedure. The proceedings before these military officers were not

proceedings before a properly constituted Court, but were unauthor
ized military proceedings, and therefore there was no cause or matter
within the meaning of these terms as defined by the Judicature Act.
On the main question, he contended that the state of affairs in Ire
land did not authorize the Crown to use martial law in that country.
If a rebel was caught red-handed and shot no complaint could be
made, but if he were detained in custody, traitor though he might
be, he was entitled to all the privileges of the British Constitution
and he must be tried according to law. In this country no prisoner
was ever shot in cold blood without trial according to law.

The further hearing of the case was adjourned to Monday.
When the hearings were resumed on July 11th, Serjeant Hanna,

for the respondents, dealing with the State of Ireland, said that
never in the history of the country had there been a rebellion which
was carried on with such a perfect and complete organization. The

difficulty of suppressing it was enormously increased by the fact
that the members of the rebel army frequently wore civilian clothes.

There was therefore the most urgent necessity for punishing prompt
ly persons who were unlawfully bearing arms in the proclaimed
areas. There never was any doubt in the minds of the leaders of

the Irish Republican forces as to there being a state of war in

Ireland. In the official organ of the Irish Volunteers of January 31,
1919, there occurred this passage: "Dail Eireann, in its message to

the Free Nations of the World, declares a 'state of war' to exist

between Ireland and England, a fact which had been recognized and
acted on by the Volunteers almost from their inception; it further
declared that that state of war can never be ended until the Eng-
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lish Military invaders evacuate our country." Since that date the

state of things in Ireland had been steadily growing worse.

Reliance was placed by the appellants on the Restoration of

Order in Ireland Act, 1920, and it was intended that the effect of

that Act was to oust the jurisdiction of the military court who tried

the appellants. But between the date of the passing of that Act and
the issue of the proclamation of December a fresh campaign was

initiated by the Republican Army, culminating in the massacre of

16 cadets of the Auxiliary Division, all of whom had served in the

late war, and it was only under the stress of the direst necessity
that martial law had been proclaimed.
Serjeant Hanna had not concluded his address when the House

rose.

The next day Serjeant Hanna continuing his address on behalf of
the respondents, said that the evidence showed conclusively that
there was a state of war in Ireland at all material times. Indeed,
this was so obvious that in several similar cases which had recently
come before the Court of Appeal in Ireland, the Court did not call

upon counsel for the Crown on this point. The recital in the Procla
mations of Lord French and Sir Nevil Macready also bore this out,
and it was established by authority that, although those recitals were

not conclusive, they were admissible evidence to put before the
Court. But it was said that there was some doctrine of an open Court,
which prevented a state of war in fact from being a state of war,
and the question arose whether that term should be given a natural
or an artificial meaning. It was quite possible that the Courts
should be open to decide the civil rights of a subject and yet that
there might be a state of war. The Doctrine must mean that the
Courts were open for all species of crime. But in truth the whole
doctrine was based upon a misapprehension of the Earl of Lan
caster's case where the fact that the Courts were open was used
rather as evidence of there being no war than as a reason for say
ing that there was no war. The real point of that case was that
the rebellion, if there ever was a rebellion, was over. Assuming
the existence of a state of war, durante hello, the General in com

mand was the supreme legislator, the supreme judge, and the
supreme executor.

Lord Shaw of Dunfermline said that the point made against
the respondents was : Why did not the military authorities resort to
the Restoration of Order in Ireland Act, 1920 ?

Counsel, in reply, said that the setting up of a Court-martial
by Parliament to deal with a similar offence did not deprive the

I
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commanding officer in a state of war of his right to take such steps
as he might think absolutely necessary for the safety of the country.
There were these further answers to that question:� (1)

Matters had got much worse in the interval between the passing of
that Act and the issuance of the Proclamations in December, 1920 ;

(2) The Act applied to the whole country and was not confined in
its operation solely to a state of war; and (3) The sentence of penal
servitude for life for the offence of carrying arms was prescribed
by the Defense of the Realm Act, which applied to the whole King
dom. The general, no doubt, considered the death sentence neces

sary in the circumstances as a deterrent. The appellants contended
that persons in open rebellion should be a privileged class and if not
shot in battle must be tried by their peers, but this subject must be
approached with some measure of common sense. The doctrine of
the open Court, if it had any existence in early times, had been

departed from in the more recent cases, and the opening of the
Courts had been dealt with as a matter of evidence to be considered
in determining whether a state of war existed.
On the question whether this was a criminal cause or matter,

it must be either civil or criminal, and if it was not criminal, what
was it? Nothing that had been said by the appellants had displaced
the view of this matter taken by the Court of Appeal in Rex v. Gar
rett ([1917] 2 K. B., 104). It was conceded that this Committee of
officers was not a Court, but for this purpose that was not necessary.
The strongest case on this point was the recent case of Provincial

Cinematograph Theatres v. Newcastle-upon-Tyne Profiteering Com
mittee (37 The Times L. R., 799).
Mr. Murphy, K. C, followed. Addressing himself to the question

whether a writ of prohibition was the appropriate remedy, he said
that hitherto the writ had always issued to a Court or to a person
exercising judicial functions. There was no analogy between the

proceedings of these officers carrying out the orders of the general
in command and the proceedings of a Court of law. They were not

a Court, but an advisory committee. Moreover, as soon as they had

pronounced sentence they were fundi officio. The remedy of pro
hibition had no application to the case.

Sir John Simon in reply on the question of the merits, said that

undoubtedly two views had been put forward in the text books as to

the meaning of a state of war. Mr. Finlason had put forward one

view, but it must not be supposed that that view was generally ac

cepted as law. Indeed. Chief Justice Cockburn, in his summing up to

the jury in Rex v. Nelson, had expressly challenged that view, and
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the question was where did the balance of authority lie? Could it

be said that whenever there was a bellum any military commander

might do as he liked, or was it not true to say that so long as the

Courts were open the rights of British subjects were to be regulated
thereby? A general could not be heard to say that it was necessary
to do what he was doing when Parliament had dealt with the same

matter and had itself set up Court-martial to adjudicate upon it.

Sir John Simon had not finished his reply at the rising of the

House.

On July 14th, Sir John Simon, K. C, continuing his reply, said that
the doctrine of the open Court, so far from being obsolete, remained
in full force today. It was the fundamental principle upon which
this case turned, and it provided the test whether in times of turbu
lence the military authorities were at liberty to act in their own dis
cretion. In the King v. Allen ([1921] 2 Ir. R., at p. 272) the Lord
Chief Justice of Ireland did not correctly state the law. His state

ment was radically opposed to the true constitutional rule laid down

by the authorities, and was contrary to the Petition of Right itself.
The Lord Chief Justice was upholding a pretended power of sus

pending the operation of the law of the land, which the Petition of
Right declared to be illegal. He (Sir John Simon) conceded that in
the latter part of 1920 things might have come to such a pass that the
doctrine of the open Court would have been of no use to any one,
and the right of the military authorities to intervene might have
arisen, but Parliament forseeing that contingency had taken the mat
ter into its own hands and in view of the turbulent state of the coun

try, had expressly provided for the creation of new Courts which
would be staffed by military officers. That afforded a complete
answer to the respondents' contention on the merits.
On the question of procedure, he contended that where civilians

were tried and sentenced by a military Court which claimed to act
under judicial forms, but which in fact had no authority so to act,
prohibition lay against such pretended Court, but that the question
whether it lay or not was not a criminal cause or matter. No doubt,
where a Court had admittedly some criminal jurisdiction but had ex

ceeded that jurisdiction, the question whether a higher Court could
control its action was a criminal cause or matter. But this was not
true of a so-called Court which had no criminal jurisdiction at all,
and yet, took upon itself to punish for crime.
The House took time for consideration or as we should say, took

the case under advisement.

f
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Judgment was rendered by the Committee July 28th, Lord Cave
reading the following opinion :

On December 10, 1920, the Lord Lieutenant issued a proclamation
whereby, after reciting that certain evilly disposed persons and asso

ciations with the intent to subvert the supremacy of the Crown in
Ireland, had committed divers acts of violence whereby many per
sons, including members of the Forces of the Crown and other ser

vants of his Majesty, had been murdered and many others had suf
fered grievous injuries and much destruction of property, had been
caused, and further reciting that in certain parts of Ireland disaf
fection and unrest had been especially prevalent and repeated mur

ders and attacks had been made upon members of his Majesty's
Forces culminating in the ambush, massacre, and mutilation with
axes of 16 cadets of the Military Division, all of whom had served
in the late war, by a large body of men who were wearing French
helmets and were disguised in the uniform of British soldiers and
who were still at large, the Lord Lieutenant, by virtue of the powers
him thereunto enabling, proclaimed that the Counties of Cork, Tip-
perary, Kerry, and Limerick were and until further orders should
continue to be under and subject to martial law.
On December 12, 1920, General Sir Nevil Macready, Commander-

in-Chief in Ireland, issued a proclamation whereby after stating that
martial law had been declared in the counties of Cork, Tipperary,
Kerry, and Limerick, and stating the reasons for such declaration, he
made it known that the authorities named in the first schedule there
to annexed (being the officers commanding certain divisions of His

Majesty's Army) were thereby appointed military governors for the
administration of martial law in the above counties and that all per
sons should render obedience to their orders in all matters whatso
ever. The Proclamation proceeded as follows :�

(a) All arms, ammunition, and explosives in possession of any
person not a member of His Majesty's naval, military, air, or police
forces, or who is not in possession of a permit, will be surrendered

by December 27, 1920, to such persons and at such places as are

named in the second schedule hereunto annexed.

(b) After December 27, 1920, any unauthorized person found
in possession of arms, ammunition, or explosives will be liable on

conviction by a military court to suffer death.

(d) Note well; that a state of armed insurrection exists, that
any person taking part therein or harboring any person who has
taken part therein, or procuring, inviting, aiding, or abetting any

person to take part therein, is guilty of levying war against his
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Majesty the King, and is liable on conviction by a military court to

suffer death.

(e) AH Law Courts, corporations, councils, and boards are

hereby directed to continue to carry out their functions until other

wise ordered.

(f) The forces of the, Crown in Ireland are hereby declared
to be on active service.
The Military Governor appointed under this proclamation for the

administration of martial law in Cork County and Cork City was

Major-General Sir Edward Strickland, commanding^he Sixth Divi

sion. On April 23, 1921, the appellants, who were civilians, were
arrested by military forces near Mhchelstown, and were found with
arms and ammunition in their possession. Clifford having upon him

a six-chambered revolver loaded in five chambers, and O'Sullivan

having an automatic pistol in a holster with seven rounds in the

magazine. There was also found upon Clifford a written order

signed "O. C." directing him to parade his section at nine o'clock
that night at a place named. On May 3 the appellants were formally
charged before certain officers sitting as a military court under the

proclamation of December 12, 1920, with being improperly in posses
sion of arms and ammunition ; and after a hearing which was admit
ted to have been a perfectly fair one, and at which evidence was taken
on oath,.they were informed that they had been sentenced to death,
the sentence being subject to confirmation. Thereupon application
was made on behalf of the appellants to Mr. Justice Powell that a
writ of prohibition might issue directed to the military Court and to

General Macready and Major-General Strickland to prohibit them
from further proceeding with the trial of the appellants or from pro
nouncing or confirming any judgment upon the appellants as a result
of the trial, or from carrying into execution any such judgment or
otherwise interfering with the appellants, on the ground that the
military Court was illegal, and had no jurisdiction to proceed with
the trial of the appellants, or to adjudicate in any matter in relation
to them.
When the petition of appeal to the House of Lords was lodged,

objection was again taken to the appeal on the ground that it was an

appeal in a criminal cause or matter, and that question came before
their Lordships for consideration as a preliminary objection.
It is desirable first to deal with the preliminary objection; and

for myself I entertain no doubt that the Court of Appeal had and
this House has jurisdiction to entertain the appeal. Section 47 of
the English Judicature Act, which is similar to Section 50 of the
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Irish Act in prohibiting an appeal from any judgment of the High
Court "in any criminal cause or matter," has been considered in a

number of cases, including Ex parte Woodhall (1888, 20 Q. B. D.,
832) and a recent case in this House (Provincial Cinematograph
Theatres v. Newcastle Profiteering Committee (1921), 37, The
Times L. R., 799) ; and it has been held that the words, "judgment
of the High Court in any criminal cause or matter" should be con

strued in a wide sense and as including any judicial decision with

regard to proceedings the subject matter of which is criminal. But
however wide be the meaning to be attached to the words in question
they cannot (I think) apply to the decision of Mr. Justice Powell
in this case. No doubt that decision was given in a cause or matter,
such matter consisting of the application to the learned Judge for a

writ of prohibition ; but in order that a matter may be a criminal
cause or matter it must, I think, fulfill two conditions which are

connoted by and implied in the word "criminal." It must involve the
consideration of some charge of crime, that is to say, of an offence

against the public law ; and that charge must have been preferred or

be about to be preferred before some court or judicial tribunal hav
ing or claiming jurisdiction to impose punishment for the offence or

alleged offence. If these conditions are fulfilled, the matter may
be criminal even though it is held that no crime has been committed
or that the tribunal has no jurisdiction to deal with it (see R. v.

Fletcher, 1876 L. R., 2 Q. B. D., at p. 47 per Amphlett, J. A.; and
R. v. Garrett, L. R. 1917, 2 K. B. at p. 105 per Banks, L. J.) ; but
there must be at least a charge of crime (in the wide sense of the

word) and a claim to criminal jurisdiction. In A. G. v. Bradlaugh
(1885, L. R. 14 Q. B. D. at p. 693) Sir Balliol Brett, Master of the
Rolls, dealt with this point as follows :�

The Judicature Act was dealing with procedure alone
and when the Judicature Act was passed there were forms
of civil proceeding, such as actions at law and suits in the
Court of Chancery, and there were proceedings by indict
ments, thfere were criminal informations filed by the Queen's
Coroner or by the Attorney-General, and there were crimi
nal proceedings before magistrates. It seems to me that
the Judicature Act recognized those divisions and intended
that those which were clearly criminal proceedings�those
which I have enumerated�should not be brought before
the Court of Appeal, but that all others should.

In the present case neither of the above conditions was fulfilled.
The so-called "military Court," whose proceedings were in question
before Mr. Justice Powell, was not and did not claim to be a Court
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or judicial tribunal in any legal sense of those terms. It was not

a Court-martial�that is to say, a tribunal regularly constituted
under military law�but a body of military officers entrusted by the

commanding officer with the duty of inquiring into certain alleged
breaches of his commands contained in the proclamation, and of

advising him as to the manner in which he should deal with the

offences; and its "sentences," if confirmed, will derive their force

not from the decision of the Military Court, but from the authority
of the officer commanding his Majesty's forces in the field.
And as the so-called military court was not a court in any legal

sense, so the charges against the appellants which were brought
before that body were not in any legal sense charges of crime. It is
true that the unauthorized carrying of firearms and ammunition was

in fact an offence against the law, both under the Firearms Act, 1920,
and under the Restoration of Order in Ireland Regulations (see
Regulation 9 A. A. and the Order of the Competent Military Author
ity in Ireland, dated September 28, 1918, and continued in force by
the Order in Council of August 13, 1920, paragraph 1, subsection
5) ; but the appellants were not charged with an offence against the
Act or the Regulations, and the military court could not and did not

purport to deal with them under those enactments. They sat, not as
a tribunal for hearing charges of crime, but as a military committee
for considering a matter arising under the Proclamation and advising
the commanding officer thereon ; and although, in the interest of the
prisoners brought before them, they followed the forms of law, their
proceedings were in no sense criminal proceedings. I think it fol
lows from these considerations that Mr. Justice Powell in reviewing
the proceedings of the so-called military court, was not adjudicating
in a criminal cause or matter and according to that an appeal lies from
his decision.

The Writ of Prohibition.
But when the nature of the appeal is considered the question at

once arises whether, on the assumption that the appellants are right
in their view of the facts and of the law applicable to' them, a writ
of prohibition could have been granted ; and as this question may be
decisive as to the fate of the appeal, it is desirable to deal with it at
once. The writ of prohibition has been described as "a judicial writ
issued out of a Court of superior jurisdiction and directed to an

inferior Court for the purpose of preventing the inferior Court from
usurping a jurisdiction with which it was not legally vested, or, in
other words, to compel Courts entrusted with judicial duties to keep
within the limits of their jurisdiction." This definition is supported
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by the statements of text-writers (Bacon's Abridgement, "Prohibi
tion," Vol. 6, 564; Comyn's Digest, "Prohibition," Vol. 7, p. 139;
Hale's "History of the Common Law," 6th edition, p. 45), as well as
by the opinion of Mr. Justice Willes in Mayor of London v. Cox

([1867] L. R., 2, H. L., p. 254), and by that of Lord Blackburn in
Mackonochie v. Lord Penzance ([1881] 6 App. Cas., p. 443) ; and

according to this definition the writ should only issue to a Court hav

ing some jurisdiction which it is attempting to exceed. It is true that
in the report of Salkeld of the case of Chambers v. Jennings ( [1702]
2 Salk., 553) Chief Justice Holt is reported to have said that "a pro
hibition would lie to a pretended Court" ; but in a fuller report of that
case (7 Mod., 125) no such statement is to be found, and the tri
bunal there in question (the Court of Honor) certainly had some

jurisdiction which it continued to exercise for some years after the
decision in Chambers v. Jennings�see Blount's case ([1737] Atk.,
295). The same may be said of the Court of the Pope's Collector,
referred to in the Vicar of Saltash's case (2 Rolle Abr., 213). It
is true also that in the Queen v. Local Government Board ([1882]
L. R., 10 Q. B. D., p. 321) Lord Justice Brett expressed the opinion
that the Court should not be charry of granting prohibition, and that
wherever the Legislature entrusts to any body of persons, other than
the superior Courts, the power of imposing an obligation upon indi

viduals, the Court ought to control those persons if they attempt to

go beyond the powers given to them by Act of Parliament; but,
even if this view be accepted, it cannot cover the case of a body of
persons to whom no such powers have been entrusted either by
Parliament or by the common law. It is unnecessary to decide
whether prohibtion could in any case be granted against a body im

properly setting itself up as a Court with legal authority to try cases

and pass judgment ; but, however that may be, there is no precedent
for the issue of the writ against a body which has no statutory or

common law authority to do either, and which claims no such au

thority.
In the present case the body which it is sought to prohibit, though

called a military court, neither possesses nor claims any such author

ity. Its legal position has been sufficiently defined with regard to the

right of appeal, and it is plain that it is in law not a Court or Judicial
Tribunal of any kind. Nor does it claim to hold any such position.
A further difficulty is caused to the appellants by the fact that the

officers constituting the so-called military court have long since com

pleted their investigation and reported to the commanding officer, so
that nothing remains to be done by them, and a writ of prohibition
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directed to them would be of no avail (see Re Poe, 1833, 5 B., Ad.

681 ; and Chabot v. Lord Morpeth, 1850, 15 Q. B-, 446). What the

appellants really desire is an order restraining General Macready and
General Strickland from confirming and carrying out the sentences ;

it is clear that as against these officers, who are in no sense the

officers or agents of the military court, prohibition could not be

granted.
These considerations are sufficient to show that this appeal must

fail ; and this being so, I do not think it either necessary or desirable

to discuss the important questions of constitutional law which have

been argued on the assumption that prohibition might lie.
Lord Dunedin agreed that the appeal should be dismissed on the

ground that a writ of prohibition could not be granted.
Lord Atkinson concurred in the judgment of Lord Cave on both

points.
Lord Shaw of Dunfermline delivered judgment to the same effect.

Lord Sumner arrived at the same conclusion, but on different

grounds. He said that the question on the preliminary objection
was whether the appeal was in a cause or matter which was criminal.

He knew of nothing which could be opposed to a criminal matter

except a civil or ecclesiastical matter, and here the only antithesis
was between civil and criminal. The application for a prohibition
was not of itself either civil or criminal ; the quality of the application
must depend upon the subject-matter of the prohibition. Could it be
doubted that this was a matter of a criminal character ? He thought
that the test must be the quality of the subject-matter. He was

therefore of opinion that the preliminary objection succeeded, and
that the appeal was incompetent. That being so, it was not necessary
to express any opinion upon the question of prohibition, but as the
matter had been fully argued it might be of assistance if he stated
his views on this point. The military court in this case was a court

in name only, and he could find no instance of a case in which pro
hibition had gone to a body possessing no judicial authority what
ever. The dictum of Chief Justice Holt, on which so much reliance
was placed, if it was ever uttered at all, was unnecessary to the
decision of the case, and had never been followed. On the ques
tion of prohibition he agreed with his noble and learned friends.
Relief should have been sought, if at all, by a writ of habeas corpus.
As to the question of substance, he would only say that he must

not be taken to have formed any opinion adverse to the view taken

by the Courts in Ireland.
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Up to September 15th, when I left London, no further steps
had been taken by counsel for appellants. Lord Sumner's sugges
tion of the procedure that was followed in the Milligan case as the

proper remedy, may yet secure for the condemned men a trial on the

merits of the case.

Henry Sherman Boutell,
Professor of Constitutional Lazv.

Georgetown Law School, October 1, 1921.
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THE LAW AND HUMOR OF NEWSPAPER LIBEL

The title of this contribution contains two lines of thought which
it is believed will be found to run parallel, even though we should
not succeed in bringing them into actual contact. Doubtless, so far

as they concern the actual parties of the aftermentioned cases, the

law will be impressed upon the mind of the losing party, whereas the

humor will be visible only to the successful litigant.

Evolution of Libel Laws.

Like aeroplane and submarine attacks in the art of war, libel is
a by-product of the advancement of human knowledge, and pre
supposes some progress in acquaintance with the literary or graphic
art. Oral defamation can occur among an unlettered people ; but the

accomplishment of recording derogatory comments upon the acts

or appearance of others is confined, obviously enough, to those per
sons alone who have plucked from the tree of knowledge the ability
to record their comments in abiding form. Doubtess in the days of
the Pharoahs there were over-caustic passages upon the cuniform
tablets describing the acts of the dynasty comprising the Shepherd
Kings ; and one may imagine Ramesis the Great writhing under a

too-realistic description of his royal person engraved upon the cliffs
adjacent to the routes of travel along the River Nile. Certainly the
pictures of those potentates which have been perpetuated to modern
times would appear to support an action de scandalis magnum by the

Egyptian attorney-general in behalf of His Imperial Majesty.
But however interesting and even instructive the annals of those

dawn-of-history times may appear, the limitations of our present
paper do not admit of further digressions into that twilight zone�
that no-man's land�of legal research. Suffice it to say the laws
laesae magistatis incorporated in the jurisprudence of the Rome
under the Caesars became the forerunners of the medieval and
modern statutes intended to perpetuate "the majesty that doth hedge
round the king" and to protect executive officials of high rank from

disparaging remarks upon the part of subjects or citizens. To couple
this phase of legal policy and procedure with the annals of current
times, it is only necessary to study the records in the criminal courts
of Germany during the reign of the late monarch, William II., where
frequent mention of state trials for laesae magistatis based upon
charges of adverse criticism of the royal person or of the affairs
of government, will be found.
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Libel Under the Common Law.

In England, scandal of a peer might result, in early times, in

punishment by pillory and imprisonment, even at common law ; but
those harsh rules were translated into terms of statute in the year
1384, during the reign of Richard II. The object of this statute {de
scandalis magnum) was stated to be to prevent "debates and discord"
and "great mischief to the realm" ; but this reason was only super
ficial, the real purpose being to deter subjects from presuming to

attack the acts or methods of the ruling classes of social and political
life in medieval England. The Star Chamber, presided over by the
Lord Chancellor, was in effect a tribunal where criminal prosecu
tions were conducted along common law lines by a court of criminal

equity. Previous measures of punishment were enlarged to include
the pillory, fines, whippings, loss of ears and brands in the face ; but
it must be admitted that, endowed with an almost unlimited juris
diction, the Star Chamber was enabled to take cognizance of libelous
acts committed by persons of rank, and to inflict punshment in high
places that were safe from attack through the customary machinery
of the courts.

Development of American Law as to Libel.

These barbarous punishments for defamation1� like the Star
Chamber where those cruel decrees were pronounced�have faded

away and disappeared under the fructifying beams of the general
enlightenment of the English people; while {laus Dei!) they never

found a serious lodgement in the practices of the common law or in

the statutes of the American Commonwealth.
The classic case under the Colonial regime consisted in the trial

of one Zeuger, a subject of German descent, who had established an

independent sheet, the "Weekly Journal," in the then diminutive city
of New York. With an audacity quite foreign to the submissive spirit
inculcated by the ruling powers of those times, Zeuger printed an

article stating "The peope of this city and province think, as matters
now stand, that their liberties and properties are precarious, and that

slavery is likely to be entailed upon them and their posterity, if
some past things are not amended." For this criticism of the admin
istration he was confined eight months in jail pending trial, the news

paper containing the offending article was burned by the sheriff ;

and defendant's counsel was disbarred for attacking the jurisdiction
of the court. Andrew Hamilton, a Philadelphia lawyer in high
repute, took up the defense without retainer; but the old rule of law,
"the greater the truth, the greater the libel" was still in force in libel



32 GEORGETOWN LAW JOURNAL

cases conducted under the jurisdiction of the British Crown ; and

no evidence of the correctness of the charges was admissible. How

ever, by appealing to the jury to be themselves witnesses of the

truth of the allegations of the article, Hamilton , amid wild uproar
and enthusiastic cheers from the crowd, obtained the acquittal of his
client. In recognition of the value of his services in securing the

blessings of a free press, Hamilton was voted the freedom of the

city by the common council, and upon his departure a salute was

fired in his honor.

Libels Per Se and Per Quod.
In newspaper libel, as elsewhere under this class of jurisprudence,

the general distinction between matters libelous by direct charges
and by implication, apply in full force. Thus, accusations of crimes,
such as murder, arson, etc., are libelous on their face and from their

very nature ; and fall within the class of charges libelous per se. No

camouflage or veiling can obscure the nature of the attack upon

reputation. Thus a published statement that a person was a "fence"
would be construed to intend an allegation he was a person addicted
to receiving stolen goods.
The earmarks of an article libelous per quod are less observable;

but they are nevertheless not difficult to discern. For instance, if
a practicing physician was described in print as a genial person who
was talkative and a favorite at his clubs, no offensive intent could
well be predicated thereupon ; but if the editor or correspondent
continued his descriptive comments to include the assertion that

every one had only to be an attentive listener to hear all the secret

communications imparted to him by his patients, male and female�

loss of practice might and probably would ensue; and a suit for

special damage (per quod) could be determined.
In a broad sense, suits for damages occasioned by caricatures and

articles containing matter subjecting the plaintiff to shame, ridicule
or contempt fall within the per quod principle ; for some "special
damage" may well be assumed where the complaining party has
suffered, without fault upon his part, a lessening of the esteem

of the community where he resides.

The Truth as a Defense.

The old rule "the greater the truth the greater the libel" has been
almost entirely abrogated in England ; and it never obtained a strong
foothold in our American courts, in civil cases. Under statutes

making written or printed defamation a crime, the old doctrine still

prevails, however, to the extent that the defendant, as a part of his
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defense, must show the publication was actuated by good motives
and was based upon probable cause for honest belief. This doctrine

has trespassed into the field of civil procedure, in certain of our

States ; and in those jurisdictions the burden of proving absence of a

malicious motive rests upon the defense; but the trend of public
opinion as expressed in the rulings of our courts is distinctly against
that doctrine, and, in practice the truth is becoming in a supreme

degree the touchstone by which the acts of the defendant are to be

tested and adjudicated upon.
As examples of the application of the general principle involved

in solving the question of liability, we instance the following:

Illustrative Cases.

A. What is Libelous.
The editor and manager of a weekly newspaper published a criti

cism of the report of the country auditor, alleging an item of $15,000
for construction of a bridge had been omitted, and concluding: "If
an officer will swear to one lie, he will swear to another." Held to

be a libel per se.1
A newspaper article is actionable for libel, where it is stated :

"I found an imp of the devil, in the shape of Jim Price, sitting upon
the mayor's seat."2
A Wisconsin newspaper published its estimate of the standing

of a lawyer of that state. It opened with the words : "A disreputable
pettifogger named Remington, who recently ran for district attor

ney and was defeated, has, we understand, again sued us for libel,"
and closed with the scathing remark: "The community could

hardly despise him worse than they do now." However, a jury
failed to agree with this estimate of character, and fixed the damage
at $300.3
B. What is Not Libelous.
Plaintiff alleged in his complaint that a paragraph in a novel,

entitled "The Heart Line," contained a libelous allusion to himself :

"And Dailey, the Star Eater of the Palace Hotel�he used to have
four canvas-back ducks cooked, selected one, and used only the

juice from the others; he ordered soup at a dollar a plate; and he
had a happy way of buying a case of champagne with each meal,
drinking only the top glass from each bottle." The Court held
there was nothing in such a piece of humorous banter to "affect
the reputation of the plaintiff unfavorably," and that the words
"have but one obvious import�a harmless one."4
It has been held not to be libelous per se to publish of a person

that, when catering for a public dinner, thd food he supplied was

bad, "the cigars were vile, and the wines not much better"5; that
iProsser vs. Callis, 117 Ind. 105.
2 McGinnis vs. Geo. Knapp & Co., 109 Mo. 131.
3 Remington vs. Brown, 7 Wis. 462.
* Dailey vs. Bobbs-Merrill Co., 136 N. Y. Supp. 570.
� Dooley vs. Budget Pub. Co., 144 Mass. 258-
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a pamphlet circulated by .a lawyer was the "effusion of a crank" ;

"The Mississippi Bard Foameth"7; that he is "an Englishman of
more or less indifferent repute"8; that, he is "a little, insignificant
puppy"9; that a professional man "has removed his office to his
house to save expense."10
It is not actionable to publish a statement that a person has set

up the statute of limitations to defeat a just claim.11

II.

LIBELS ON CHARACTER

Under a salutary principle of our laws, character is deemed prop
erty; and the possession of public esteem becomes an asset which

may not be taken away "except in the same manner in which other

property may be divested�that is, by due judgment and conviction
of law."111
This doctrine is so familiar as to savor of the obvious ; and without

more to do we will proceed at once to display before the reader cer
tain illustrative cases :

A. Published Statements Imputing that a Person has Committed
a Crime.

When the libel refers to the plaintiff by name, it cannot be shown
by way of defense that insertion of some other person was intended.
Thus : a Detroit Free Press reporter copied a Police Court record
that "John Finnucan" had been arrested for stealing a coat. The
resulting newspaper article attributed the offense to "John Finne-
gan." Ex-Alderman John D. Finnegan was the only citizen of
Detroit who bore that name, and a verdict of $1,500 helped to re

store its lustre.12
It has been held libelous to publish a statement charging a candi

date for public office with having sold out to a rival candidate. By
implication, the candidate is charged with corrupt practices, if not
with actual crime.13
The words�"Cerveny is an anarchist, red-headed and fiery"�

are libelous. The word "anarchist," it was judicially held, denotes
more than membership in a political party; it means a person de
sirous of crushing and destroying the fabric of human society.14
Where a woman canvasser had been soliciting subscriptions for

a forthcoming book published under the auspices of the Federation
of Labor, it was held libelous to publish an article in a newspaper
aWalker vs. Tribune Co.. 29 Fed. 827.
TKinman vs. Palmer, 18 Iowa 377.
8Crashley vs. Press Pub. Co., 179 N. Y., App. Div. 118.
8 Foster vs. Bone, 38 111., App. 613.
10 Stewart vs. Minnesota Tribune Co., 40 Minn. 101.
11 Homer vs. Engelhardt, 117 Mass. 539.
lia Newell on Slander and Libel, 3rd Ed., page 72.
12 See abstract of decision in Newell on Slander and Libel, page 155.
13 Post Pub. Co. vs. Hallam, 59 Fed. 530.
1* Cerveny vs. Chicago Daily News Co.; 139 111. 354.
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pretending to expose her false claim to be such representative�with
the caption:

"A VERY CLEVER SWINDLE,"
"The Tardy Sequel to a Yellow-Haired Girl's Visit

to Springfield."15
B. Libels which Have a Tendency to Injure a Person in his Pro

fession, Office, Calling or Trade.

To publish that a detective showed great cowardice when in the

presence of robbers and attempted to hide under the seat of a

vehicle, is a libelous statement.16
It may be shown, under a reasonable construction of the language

employed, that the words concerning a candidate for public office�
"no man in the community has any interest in seeing the country
disgraced by sending a 'social leper' to speak and act for her in
public councils" are libelous. The result obviously turns upon the
actual meaning and effect upon the public mind of the words "social
leper."17
One James L. Arnott applied for reappointment as postmaster

of Thompsonville, Conn. This application moved the mind of the
editor of the Bridgeport Standard to political wrath, and he ex

pressed his belief the Senator from Connecticut would not recom

mend "a thief, a jail-bird, or a sneak like Arnott" for this Federal
office. Upon the trial for libel, the editor-defendant denied the
words "thief" or "jail-bird" were intended to apply to plaintiff,
claiming the use of the connective "or" indicated plainly the word
"sneak" was the only term of disparagement thus employed; and
he undertook to justify that appellation. This argument was con

vincing to the intelligent jury who officiated as literary critics, and
they found for defendant.18

C. Published Matter which Subjects a Person to Ridicule and
Scorn, Causes Him to be the Object of Contempt or Detesta
tion on the Part of Others, Excludes Him from General So
ciety, or Tends to Destroy the Respect of his Associates.

A New York Court has held it is libelous per se for a newspaper
to publish of a living person that he is dead, because such conduct
results in exposing him to ridicude.19
Where a country newspaper (in this case the Citizen, with its

home office at Iowa Falls, Iowa), published an article containing
the statement, "for drinking and immorality Eldora leads the pro
cession of all the towns in the country" ; and attributes this "huge
maelstrom of destruction" to the Wisner Estate, which "has carried
a trail of destruction in its path"�any member of the Wisner Es
tate, or all jointly, may bring an action for libel. The article de-

15 Kenney vs. Illinois State Journal Co., 64 111., App. 44.
i� Holland vs. Flick, 61 Atl., 828; 212 Pa. 201.
"Sweeney vs. Baker, 13 W. Va., 158, 193.
18 See abstract of case in Newell, page 154.
19 Cohen vs. New York Times Co., 74 N. Y., Misc. Rep. 618.
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scribes a situation at once deplorable and wrong ; and lays the entire

responsibility therefor upon the Estate. Since "maelstrom" signifies
"any destruction or wide-reaching noxious influence," the court held
that a charge damaging to reputation had been made out."20
It is libelous to publish of a person holding public office that his

demeanor warrants the epithets "his majesty Bucksniff," "The

legislative god," "dearly-beloved Bucksniff," "the beautiful sena

torial god,"�where there is an obvious attempt to play upon his
name (Buckstaff ) and to charge him with being a "Pecksniff."21
It is libelous per se to write of another "you can't spoil a rotten

egg."22
III.

If a newspaper were compelled to comply with the rule applicable
to libel actions in general, the public press woud rest under a crush

ing burden, for it would then be obliged to prove the truth of every
statement published in its columns. The public demands early publi
cation of the news and expects editorial comment upon outstanding
events, as they occur, day by day. In the competition for newspaper
existence, the publisher is thus driven to "take a chance," with the

object of satisfying the eternal cravings of its patrons for informa
tion�and often for current gossip, as well.
The law presumes every citizen knows the law ; but how is he to

learn the records of the legislative doings except through the columns
of the newspapers ? Important rulings by courts are likewise binding ;

but in what other quarter will the average resident of the jurisdic
tion inform himself of the result of pending litigations?
It is readily discernible that the public press has an important

function to perform in the machinery of every-day life ; and as has
been well said by a learned jurist�"The law favors the freedom of
the press so long as it does not interfere with private reputation or

other rights entitled to protection. Inasmuch as the newspaper press
is one of the necessities of civilization, the condition under which
it is required to be conducted should never be unreasonable or vexa

tious."28
This "favor" extended by public policy to the public press consists

in a measure of freedom not permitted to ordinary persons otherwise
engaged; and the advantage thereby conferred! is contained in the
doctrine of "privileged communications." These exceptional cases

include those occasions where the public interests in some measure

are concerned; and this especial protection extends to and covers

20 Wisner vs. Nichols, 165 Iowa 15.
21 Buckstaff vs. Viall, 84 Wis. 129.
^Pfitzinger vs. Dubs, 64 Fed. 696.
23 Opinion by J. Campbell in Detroit Daily Post Co. vs. McArthur, 16 Mich.

447.
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reports of judicial and legislative proceedings, comments upon the
affairs and policy of government, the conduct of public men, other
matters where the public welfare is at stake, and also criticisms of
theatrical and musical entertainments and of works of literature and
art. Where a publication of this description is made fairly and in

good faith�there is no legal responsibiliy incurred from the publi
cation. If the publication is confined to its legitimate limits and if it
does not enter the sphere of personal abuse�the burden shifts ; then
the usual presumption of malice is removed ; and the plaintiff, to
prevail and obtain damages for the assault upon his character, must
prove an actual or constructive intent to injure, even where the accu

sation is false. Despite its limitations, this doctrine of "privileged
communications" is the rock upon which the modern public press
is built ; and without its presence, no newspaper could long survive.
As stated, falsity no longer presupposes malice�in cases under the

protection of "privilege" the plaintiff must prove that element.

There exists a condition where "absolute privilege" is conferred�

where even proof of actual malice does not remove protection. This
division of the doctrine occupies a narrow but important field. It

mostly consists in the reports of legislative and court proceedings ;

and in reports of the arguments of lawyers, when confined strictly
to the subject matter of the proceedings, and free from abuse of

parties or opposing counsel. In such circumstances, substantial

accuracy is what the law demands ; and if that is present, a true

report is an absolute defense. This doctrine has for its foundation
the dictates of public policy.25

Instances occurring in the reported cases will, we believe, present
these principles of the law of libel more graphically than by the
medium of a more extended text. Accordingly, we again refer the
reader to the accompanying:

Illustrative Cases.

A. Absolute Privileges.
Malice destroys qualified privilege but not absolute privilege. This

doctrine was held by the New York Court of Appeals to cover re

marks of counsel made in the course of his argument for a convict

petitioning for pardon; furthermore, that his remarks were abso
lutely privileged, and that a judgment in a suit for libel based upon
defamatory words then spoken must be reversed and set aside.28

24 Merrill on Newspaper Libel, page 180.
25Piggott, C. B., in Kennedy vs. Hilliard, 10 Ir. C. L. Rep. (Eng.) 195;

1 L. T. 78.
26 Andrews vs. Gardner, 224 N. Y. 440.
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The contents of reports made by heads of executive departments
relative to matters required to be disposed of by them pursuant to

legislative acts are absolutely privileged where the communications
are official.27

B. Ordinary (Conditions) Privilege.
1. In General.

It is very difficult to discover a satisfactory definition of "privi
lege" or "conditional privilege" ; but the terms really mean that, to
gain protection from action for libel, a person must act honestly in
the discharge of some duty which the law recognizes, and shall not
be prompted by a desire to injure the person who is affected by his
act.28
A publication by a newspaper of a false and defamatory article

without inquiry is not privileged because received from a regular
correspondent. The article in question concerned plaintiff as a dog
fancier and boarder of hunting dogs, and contained, inter alia, this
defamatory statement : "Upon my honor as a man and my character
as a sportsman, I denounce this man as a consummate and unmiti

gated humbug and his kennels as a pesthouse, from which the dogs
are weekly dragged out to rot on the highway."29
A communication reflecting upon the conduct and character of

a clergyman is libelous when given a general circulation, although
it would presumptively be privileged if sent direct to the authorities
of the church by a member of the congregation.80
It is a matter of indifference whether the libelous newspaper

charges are made of a man personally, or reflect unfavorably upon
him in his profession. There is) but one rule of action, regardless
of whether the defamation is directed against the man or his call
ing.81
Repetition shows malice.82
Even though the privilege is qualified, plaintiff has the burden of

establishing malice necessary to destroy it.38
In the Santa Fe New Mexican, October 7, 1916, there appeared

an item charging one Henry Dreyfus with disloyal conduct at some
prior time, i. e., that he "in the days of Governor Hagerman, tore
down the American flag and stamped and spat upon it, and got
off with it." Dreyfus very naturally objected to such aspersions
upon his character and to a charge which is a misdemeanor under
the laws of New Mexico; and a sympathetic jury gave him $35,000
damages, which sum was reduced to $10,000 by the trial court, and
this judgment was sustained upon appeal. The appellate court
ruled that the article which contained the charge of the disloyal act
� Spaulding vs. Vilas, 161 U. S. 483.
28 United States vs. Smith, 173 Fed. 227.
^Sehuyler vs. Busbey, 68 Hun. (N. Y.) 74.
80 State vs. Bieuvenue, 36 La. Ann. 37.
81 Gunther vs. Ridgway Co., 187 N. Y., App. Div. 593.
83 Henderson vs. Dreyfus, 191 Pac. 442.
88 McLean vs. Merriman, 175 N. W. 878.
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and which was the subject-matter of the suit, could not be privileged
and clearly was libelous.84

2. Public Officials and Candidates.

Where a city official in an official report advocated the use of
certain material for paving, it is libelous to cause a communication to
be published charging that official with receiving a private reward
for the recommendation.85
Mention of the fact that a policeman has been dismissed from

the force is privileged; but it was held the heading "Blackmailing
By A Policeman" was broader than the statement contained in
the article itself ; and this feature overcame and destroyed the claim
of privilege.88
The Cashier and assistant cashier of a bank collaborated with

the editor of a newspaper and prepared and published an article in
the Mountaineer, of Avery County, N. C, charging the chairman
of the county board of education with using the school funds in his
private business ; and it was held the matter was presumably pub
lished for a good motive and in good faith, and was qualifiedly privi
leged even though untrue.37
Defendant was interviewed by a reporter of the Detroit Evening

News, and the resulting article ensued : "I see your old friend
W. W. Wheaton is going to be comptroller. Yes, and I shouldn't
wonder if the City (of Detroit) has the same experience with him
as England did with Cyprus Why, England thought
it had secured a great bargain in Cyprus, but it turned out that the
Island of Cyprus was a huge graveyard. The whole surface was

covered with dead bodies and bones to the depth of sixteen feet.

They couldn't plow or dig anywhere without turning up this mass

of carrion. And so the island did not prove such a great bargain
after all." In reversing the trial court's judgment for defendant,
the appelate court held that such disparaging language concerning
a person seeking public office, was libelous per se.3*
A person who is not seeking office through the votes of the

people but is aspiring to an appointive position should not be

subjected to published attacks, since it is apparent the objections
should be made to the appointing officer or board ; such statements
are not privileged when presented through the public press.89

3. Judicial Proceedings.
While the report should present a full, fair and impartial account

of the proceedings, it is not necessary that the report shall be
verbatim.40

34 Henderson vs. Dreyfus, supra.
35 Hamilton vs. Eno, 81 N. Y. 116.
^Edsall vs. Brooks, (Publisher of New York Evening Express), 17 Abb.,

Pr. Rep. (N. Y.) 221.
3T Lewis vs. Carr, 101 S. E. 97.
�8 Wheaton vs. Beecher, 42 Mich. 549.
39 Hunt vs. Bennett, 19 N. Y., 173.
40 Salisbury vs. Union, etc. Co., 45 Hun. (N. Y.) 120.
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There is no privilege until the proceedings are brought to the

attention of courts, judges or magistrates, or have so far advanced
that the parties have lost absolute control over them.41
A petition in disbarment proceedings was filed with the clerk of

the Court, but was withdrawn and never acted upon. It was judi
cially determined to be libelous for the Boston Herald to publish
the contents of the paper. . Justice Oliver Wendell Holmes, Jr., in
delivering the opinion of the Massachusetts Supreme Judicial Court,
held that papers filed in the office of the clerk are not open to in

spection and no privilege attaches to their publication. He says:
"It would be carrying privilege farther than we are prepared to

carry it, to say that by the easy means of entitling and filing it in a

cause a sufficient ground may be laid for scattering any libel broad
cast with impunity."42 (This ruling obviously relates to preliminary
court papers. The rule is otherwise where the papers have been
acted upon by the court. R. S. H.)
When headlines present a fair index of the matter contained in an

account of legal proceedings, they are privileged ;43 if garbled, or
distorted, they are not privileged.44
Comments upon proceedings in courts ofi justice should not, in

general, be published as a part of the news reports. Nor should

they be incorporated into the headings of such reports ; for then, in
either case, the presumption of malice would more easily arise.
The place for criticism of this character is in the editorial columns.45

"POST OFFICE REFORM.�We understand that Samuel
Usher, Esq., postmaster of Kingfield in Somerset County, has been
arrested for being a little too eager for the spoils of victory . . .

a prize came with a $500 bill in it. . . . The honest and patriotic
postman, who has been peeping into letters for some time, discov
ered the $500 bill and removed the deposit to his own pocket." The
court held this publication was not privileged, because it journeyed
outside the limits of a newspaper report of an arrest, and assumed
the guilt of the accused.46
In the State of Louisiana a too-graphic newspaper description

was given of plaintiff's arrest for piracy: "A land and water rat
was the skipper and a pet of criminal justice during many a day

a brawny, thick-set, low-browed bandit, and to all
appearances,

'As mild a mannered man

As ever scuttled ship or cut a throat.' "

The "bandit" assuaged his injured feelings by a verdict in his
favor for $1,000.47
The speech of a condemned man, made prior to execution, is. not

privileged. Where he blames his attorney for his conviction, a

41 Stuart vs. Press Pub. Co., 83 N. Y., App. Div. 467.
43 Cowley vs. Pulsifer, 137 Mass. 392.
43 Lawvers' Co-operative Pub. Co. vs. West Pub. Co., 32 N. Y., App. Div. 585.
44 Hays vs. Press Co., 127 Pa. St 642.
45 Newell on Slander and Libel, p. 709.
48 Usher vs. Severance, 20 Maine, 9.
47Thesca vs. Maddox, 11 La. Ann. 206.
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suit can be maintained by the lawyer against the publisher of the
address.48
It is not privileged to charge lawyers engaged in a trial with "be

traying and selling innocence in a court of justice" and being
"derelict in their sense of honor and obligation, "for such a pub
lication is libelous and beyond the scope of a report of a proceeding
in a court of justice.49

4. Legislative Proceedings.
Accounts of executive and legislative proceedings are privileged

when accurate and impartial and made in good faith.60 But the
conclusions of the writer are not privileged;51 and it has been
held a City Council is not a legislative body, and publication of its

proceedings is not privileged.52
An investigation by a Senate Committee into charges against a

candidate! appointed by the President and whose appointment has
been sent to the Senate for confirmation, falls within the meaning
of the term "public official proceedings," conferring the protection
of privilege upon a report of the investigation.53

5. Protection of interests.
A person who is attacked in a newspaper has the right to answer

the defamatory charges and present his side of the controversy to

the people, and such answer is privileged; but he has no right to
travel outside of the subject in dispute, and make libelous charges
not pertinent to those matters charged in the attacking article.54

Chaffin, a real estate agent, in the course of a business con

troversy, wrote a communication to the public press accusing Lynch
of decoying away his customers. Lynch answered in the same paper
(the Richmond Despatch), characterizing Chaffin's statement as a

"contemptible, cowardly and malicious lie." Chaffin replied by a

card containing, among other allegations, a reference to Lynch's
"known character as a liar," and the assertion any person who w?s

"scoundrel enough" to act as he had done "would be unprincipled
enough to deny it when charged with it. When this dispute reached
the stage of an action for libel, the trial judge ruled the card was

not privileged, and a jury awarded Lynch $1,500; but, upon appeal,
the Supreme Court reversed the judgment on the ground that the
card was privileged by Chaffin in the protection of his own in
terests.55 [But the "privileged" reply must be published as a result
of such previous publication, and in answer to it ; and must also be
close in point of time. R. S. H.]

48 Sanford vs. Bennett, 24 N. Y. 20.
*� Ludwig vs. Kramer, 53 Wis. 193.
5� Terry vs. Fellows, 21 La. Ann. 375.
si Pfister vs. Sentinel Co., 108 Wis. 572.
52 Buckstaff vs. Hicks, 94 Wis. 34.
53Tuohy vs. Halsell, 128 Pac. 126.
64 Gunther vs. Ridgway Co., 176 N. Y., Suppl. 89.
66 Lynch vs. Chaffin, 1 S. E. 803.
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6. Notice to Public.

When notes have been stolen, an advertisement warning the public
against the purchase of them is a privileged communication.56
A publication in a newspaper warning the public against a

swindling scheme is not libelous.57

7. Criticism of Public' Entertainments.
The Cherry Sisters, public entertainers, gave a performance at

Des Moines; but the "show" did not meet with the approval of the
editor of the Leader. This was the description which he published :

'"Effie is an old jade of 50 summers. Jessie is a frisky filly of 40, and
Addie, the flower of the family, a capering monstrosity of 35. Their

long, skinny arms, equipped with talons at the extremities, swung
mechanically, and anon waved frantically at the suffering audience.

Effie is spavined, Addie is springhalt, and Jessie, the
only one who showed her stockings, has legs with calves as classic
as the curves of a broomhandle." Such strictures, if unsupported
by the facts and circumstances of the particular occasion, would be
libelous in the superlative degree ; but upon the trial of the resulting
action for libel it was shown in defendant's behalf that the perform
ance by the company was absurd and childish, and the court held
that the publication came within the confines of fair comment.58
"The critic can say of the player 'he mouths his speech, as many

players do,' or that 'he saws the air too much with his hand,' or
that 'he tears a passion to tatters, to very rags, to split the ears of
the groundlings' : but he cannot use him as a robustus, periwig-
pated fellow, or recommend that he be 'whipped' for o'erdoing Ter
magant.' "t9

8. Comments and Criticisms Regarding Literary Productions.
In a review of James Fenimore Cooper's Naval History of the

United States, the New York Commercial Advertiser made a charge
of falsehood against the author. It was held that such comment
exceeded the rights of newspaper criticism, and a suit for libel
could be maintained.60
Walker, a lawyer, published a pamphlet ; and the Chicago Tribune

editorially commented upon it as the "effusion of a crank." In the
resulting libel suit, the plaintiff endeavored to show that since the
assassination of President Garfield by Giteau the word "crank" had
come to signify a person with a murderous disposition. The Court,
however, deemed this construction too strained and refused to

adopt it as a valid legal definition in libel cases.61

58 Commonwealth vs. Featherstone, 9 Phila. (Pa.) 594.
57 Williams vs. Chicago Herald Co., 46 111., App. 655.
58 Cherry vs. Des Moines Leader, 114 Iowa 298.
58 Justice Clark in Cleveland Leader Printing Co- vs. Nethersole, 84 Ohio

St 118.
� Cooper vs. Stone, 24 Wend. (X. Y.) 434.
� Walker vs. Tribune Co., 29 Fed. 827.
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IV.

DEFENSES.

Leaving Absolute Privilege out of the account, defensive matter

consists of (a) Justification; (b) Mitigation; (c) Reparation by
Rectification, including Apology, Disavowal and Retraction, em

ployed singly or in conjunction.
Within the limitations of our article, it is not possible to discuss

at length the nature and availability of the various matters which
defendant may set up in his answer to an action for libel. Excepting
in those rare instances where the defendant can plea and prove
Absolute Privilege, he must depend upon the truth of his allega
tions. This practically sole line of defense is known among text-

writers as Justification.
Mitigation constitutes only a partial defense ; evidence produced

in support of such a contention does not reach to the merits. As
the word itself implies, proof in way of mitigation tends only to

reduce the plaintiff's recovery.�for the fact of defendant's liability
for the publication of the defamatory matters stands admitted upon
the record.

Reparation consists in displaying to the jury the efforts which
defendant has made in the direction of restoring the plaintiff to

his former position in the esteem of the community. Its usual forms
are apology, disavowal or retraction.

V.

The law of libel is not uniform throughout the various States;
but substantial agreement will be found as to the principles above
enunciated.
It has been our endeavor to set out and explain the law of news

paper libel as it exists today under the complex conditions of modern

society ; the humor of newspaper law is an inherent quality and must

be found in the cases themselves.

RICHARD S. HARVEY.

Georgetown Law School.
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The Law School. NOTES

The registrations at the law school for the academicyear 1921-1922
is 1201 students, the largest enrollment in the history of the School
of Law. As was the case last year, every State in the Union is repre
sented. The largest registration outside of the District of Columbia
is from Massachusetts. The Senior Class has 97 more men than the
Senior Class of 1920-1921. There are 154 Colleges and Universities
represented in the student enrollment. Beginning October 1st, 1921,
the Law School established morning classes for the First Year Class.
Next year it is planned to establish courses for the Second Year
Class and in the year following for the Third Year Class until there
is available in the morning hours a complete three year curriculum.
Two additional all-time professors have been appointed, Charles

W. Tooke, M. A., LL. B., graduate student, history and politics,
Cornell, 1893-1894; fellow in administrative hnv, Columbia Uni
versity, 1894-1895; head of Department of Public Law and Ad
ministration, and Professor of Law, University of Illinois, 1895 to
1902; and Charles A Keigwin, M: A., LL. B., author of "Keigwin's
Precedents of Pleading," and of "Keigwin's Cases on Torts," former
special assistant to the Attorney General, and former Assistant
United States Attorney for the District of Columbia.
The enrollment in the morning classes number 142 students.
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NOTES AND COMMENTS

Injunctions�Right Of "Self Help" In Public Utilities.

By its action in Mobile & Ohio Railroad Company v. Zimmern,1
the Supreme Court of Alabama has refused to recognize a right of
"angary" in public utilities, where the preservation of a clear legal
right of a complainant is involved. Here the railroad confiscated coal

consigned Zimmern, and avowed its intention to repeat the act should
occasion arise, defending its conduct on the ground that otherwise
the public interests would suffer by reason of the railroad's inability
to properly serve it.2 It asserted that equity should not intervene to

strike the balance in favor of the indi . idual, because he has a plain,
adequate and complete remedy at law, and to do so would result in

great public inconvenience.3 It did not deny that Zimmern was the

owner of the coal it confiscated. It appeared Zimmern was and is

dependent on the railroad company for delivery of coal, which he

supplies to many concerns in and around Mobile, Alabama.
The railroad, in effect, asserted its right to determine the occasion

for confiscation. The decision goes a long way, but rightly so, in the

protection of property rights from the encroachment of a quasi-
public corporation, which acting under the guise of "irreparable in

jury to the public welfare," would arrogantly assume a right which
not even the sovereign state possesses�the taking of private prop

erty without due process of law, and without proper condemnation

proceedings. Equity cannot balance convenience when the preserva
tion of an established right which will be destroyed if relief is not

granted, is involved.4 A railroad has priority of right to fulfillment

of its contracts with a coal mine, owes the duty of efficient service,
and must provide against just such conditions as defendant encoun
tered.5 If it is negligent in its provision for emergencies, it cannot
assert itself as ordained with sovereign power, and possessed of

authority to breach its contractual obligations, and set at naught an
established constitutional safeguard. What a dismal state of affairs

i 89 So. 475.
2 American Smelting & Refining Go. v. Godfrey, 158 Fed. 225, 89 C. C A.

139, 14 Ann. Gas. n. p. 20; 22 Cyc. 784, 785.
s See Nat Corp. Rep. 866, Jan. 4, 1917, and Am. Dig. "Injunctions,'' Key

No. 24.
* State Bd� etc., v. Belt R. R., etc., 130 N. E. 641 : White v. Harrison, 202

Ala 623, 81 So. 565, 14 R. C. L. p. 359, par. 61. See also Tidwell v. Hitt Lum
ber Co., 198 Ala. 226, 73 So. 486, L. R. A. 1917C, 232.

5 Springfield Light, Heat & Power Co. v. Norfolk, etc., 260 Fed. 254. See
also Traer v. R. R., 13 Interst. Com. Comm. R. 451 ; Royal Coal & Coke Co-
v. So. Ry- Co. 13 id. 440, 447. See also Cubbins v. Miss., etc.. 204 Fed- 299.
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would exist if every public utility might constitute itself the tribunal
in which should be treated so lightly the fundamental law.

It is true the relation of bailee cannot be thrust upon a railroad
without its consent,8 and having contracted with a mine for a supply
of coal there may be conditions under which it might justly refuse
to accept consignments to other persons before its own orders are

filled, for without coal it cannot haul even commercial coal to its
destination, to say nothing of complying with its obligations to the

public at large. It must however communicate its refusal to assume

the relation of common carrier. The case cited by the defendant
seems to hold that communication or refusal may be by acts as well
as by words.5 But as a general rule a common carrier must accept
goods tendered it for shipment,7 and its duty to deliver at designated
destination is absolute.8 The defendant cited Springfield Light, Heat
& Power Co. v. Norfolk & Western Ry. Co.8 as tending to support
its actions.

While that case does not deal with the matter of Injunctions,
nevertheless, since the principle under discussion is involved, it might
be well to note it. As the Harvard Law Review states10 that case

"might possibly be supported on the ground that the plaintiff was
not the owner of the coal at the time of the alleged conversion, and
therefore not a proper party to sue ; although an earlier case seems

to indicate the contrary11. But it has been held that no right exists
in a bailee to appropriate another's property to the fulfillment of its
own executory contract.12 And, it is hard to reconcile the case cited
by the defendant with those decisions holding that a public service
company is without authority to refuse service "solely because of
past debts due it from the consumer."13 The case of Louisville &
Xashville Railroad Co. v. Queen City Coal Co.14 would also seem

to indicate that the only right of priority a carrier may enjoy is to

8 Valentine v. Long Is., etc., 187 X. Y. 121, 79 X. E. 849; The Idaho 93 V.
S. 575, 23 L. ed. 978; Sears, Roebuck & Co., v. Martin, 145 Ala. 633 39 So.
722; Ward v. Taylor, 56 111. 494. But see Danaher v. S. W. Teleg Co 94
Ark. 533, 127 S. W. 963; Crumley v. Watauga Water Co., 99 Tenn 420 41

S.^WL^058; State ex rel. Atwater v. Delw. L. & W. R. Co., 48 X. J. L.' 55,
7 Case under discussion.
8 Springfield, etc., v. Norfolk, etc, supra.
9 Supra, No. 5.
10 Harv. Law Rev., Feb. 1920, pp. 605, 606.
"Luhrig Coal Co. v. Jones & Adams Co., 141 Fed. 617, 624. See also the

case of "The Idaho." principle of jus tertit, 93 U. S. 75.
12 Atlantic Bldg. & Supp. Co. v. Vulcanite, etc, 203 X. Y. 133, 96 X E. 370

36 L. R. A. (ns) 622; Newcomb-Buchanan Co. v. Barkett, 4 Ky. L. Rep. 82&1S Danaher v. S. W. Tele. Co., supra ; Crumley v. Watauga, etc. supra14 13 Ky. L. Rep. 832, supra.
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the use of its own facilities for its own indispensable needs as a

carrier.
As a general proposition title to a shipment vests in the consignee

on delivery by a shipper to a carrier,15 but the delivery must be com

plete and with the consent of the carrier.16
A proper interpretation of the law would seem to be that the ques

tion depends on (a) an unqualified acceptance of the relation of

bailee, and (b) an unquestioned legal title to the consignment. The
court stated in defendant's citation17 "necessity gave it the authority
to assert the right of precedence over commercial consignees." But

necessity gives no right to the carrier if his acceptance as bailee is

unquestioned by him. The court, in that case,18 seemed to think that
when the railroad company removed from its cars the tags placed
there by the colliery denoting the consignee, and substituted its own

tags denoting another consignee, it thus gave notice to the colliery that
it refused to accept the status of bailee. It is difficult to see, never

theless, how property intended for another may be appropriated by
a carrier where the shipper has not consented.11 It seems that de
fendant's citation virtually amounts to authorizing a carrier to con

fiscate the property of the colliery, if we admit no title had passed to

the consignee.
The instant case would seem to require that a railroad company

anticipate emergencies, and can appropriate by priority of right in
the fulfillment of its contracts for coal, only by invoking action
under the established law, and complying with the pre-requisites in

condemnation proceedings made necessary even for a sovereignty.
C. C. Mc.

Injunction�The Enjoining Of Suits In Foreign Juris
dictions.

The power of a court of equity to enjoin parties within its juris
diction from initiating or carrying forward actions in a foreign jur
isdiction, under circumstances showing cause for equitable interfer

ence, is now generally recognized in both American and English
systems of jurisprudence. However, during the formative period of

the principles of equity such a power was seriously doubted and even

disclaimed, by reason of a misapprehension of the fundamental

nature of the relief sought. In the earliest reported case on the sub

ject it was held by the Lord Chancellor that "an injunction doth not

15 Cox v. Anderson, and Glauber Mfg. Co. v. Voler, supra.
i6 Sears, Roebuck & Co. v. Martin, and Ward v. Taylor, supra.
17 Springfield, etc.-, v. Norfolk, etc., supra.
is See No. 17, supra.
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lie to stop a suit at Leghorn or any other foreign parts." Lowe v.

Baker (1692) Freem. Ch. 125; 1 Ch. Cas. 67. Kennedy v. Earl of

Cassillis (1818) 2 Swanst. 313 (semble). The error into which the

court fell was immediately recognized by the members of the Bar, as

appears from the following note to the report of the same case as

Love v. Baker in Nelson's Chancery Reports, 103, 104: "But all the
Barons were of another Opinion. And as to the Objection, That an
Injunction did not lie to Foreign Jurisdictions, nor out of the King's
Dominions; it was answered, That the Injunction was not to the

Courts there, but to the Party zviio zvas the King's Subject." (Italics
ours.) In other words, the true basis of the court's action in issuing
an injunction is its undoubted authority to prevent any person within

its territorial limits from committing an inequitable act. No pretense
whatsoever is made of any right to interfere with the courts of for

eign countries; equity merely acts in personam and enforces obe

dience to its decrees by process in personam. Story's Equity Jurispru
dence, (14th Ed.) Vol. 2, Sec. 1224; Pomeroy on Equitable Reme

dies (2nd Ed.) Vol. 5, Sec. 2091; Cole v. Cunningham (1890) 133

U. S. 107.

The gradual but certain departure of the Chancery Court from
the erroneous doctrine laid down in Lowe v. Baker is characteristic
of the growth of English law. See Story, Ibid., Sec. 1224 (n 4). It
is sufficient here to say that the jurisdiction of the English Court
of Chancery to restrain persons within its territorial limits and under
its jurisdiction from the institution or the prosecution of an action
or other judicial proceeding in a foreign court, has been definitely
settled for at least a century. Mackintosh v. Ogilvie (1747) 4 T. R.
195 n, 3 Swanst. 365 n; Bushby v. Munday (1821) 5 Mad. 297 ;
Lord Portarlington v. Soulby (1834) 3 Myl. & K. 104. The great
weight of American authority is in accord with this view. Deshon
v. Foster, 4 Allen 545 ; Culp v. Butler (1919) 122 N. E. 684; Wabash

Ry. Co. v. Peterson (1919) 175 N. W. 523; Kempson v. Kempson
(1899) 43 Atl. 97; Miller v. Gittings (1897) 85 Md. 601, 37 Atl. 372.
Cf. Keane v. Chamberlain (1899) 14 App. D. C. 84; Hyattsville
Building Association v. Bouic (1916) 44 App. D. C. 408; Wells
Fargo & Co. v. Taylor (1920) 254 U. C. 175.

However, during the first half of the nineteenth century a strong
tendency was manifested on the part of a few American state courts
to refuse to interfere, even in this indirect manner, with proceedings
in the courts, of other states. The reasons usually advanced in de
fense of this position are comity between states and public policy.
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Boyd v. Hawkins (1833) 17 N. C. 329; Mead v. Merritt (1831 N.

Y.) 2 Paige 402, 405.
Inasmuch as the State of New York is the leading forum that an

nounced this rule, particular attention is directed to the decisions of
that jurisdiction. In Mead v. Merritt, supra, Chancellor Walworth
indicated that where jurisdiction was had over the person of the
defendant, it may enjoin him from commencing a suit either in that
or any foreign state; but the court on principle dissolved an injunc
tion restraining a proceeding preinously commenced in the State of
Connecticut. Accord, William v. Ayrault (1860) 31 Barb. 364. How
ever, in Burgess v. Smith (1847) 2 Barb. Ch. 276, although the in

junction was dissolved under the particular circumstances, never

theless, Chancellor Walworth disclosed some doubt in the matter

by rendering the following dictum: "* * * if this court has the
power, it must be a very special case which will induce it to break
over the rule of comity, and of policy, which forbids the granting of
an injunction to stay the proceedings in a suit, which has already
commenced, in a court of competent jurisdiction in a sister state."

(P. 280.)
The foregoing dictum delivered by Chancellor Walworth seems to

be the key to an understanding of the present New York rule. The
first attack on Mead v. Merritt occurred in 1850 when it was held that
the distinction drawn in that case "cannot be made to apply to a case

where the foreign tribunal is not competent to grant full and adequate
relief, and where there is reason to believe that the suit abroad is

brought in fraudem legis of the laws and courts of this State." For
rest v. Forrest (1850) 2 Edm. 180, 186. The next departure from
the general rule occurred in cases wherein the domestic tribunal had

previously acquired jurisdiction over the subject matter, and the
defense of the second suit brought in a foreign court would oppress
and harass the opposite party. Vail v. Knapp (1867) 49 Barb. 299;
Kittle v. Kittle (1879) 8 Daly 72. In such cases a court of equity has

ample power to protect its own jurisdiction and to prevent the in

equitable harassing of its citizens by enjoining the prosecution of suits
subsequently commenced in foreign courts. Gaunt v. Nemours

Trading Corporation (1921) 186 N. Y. Supp. 92; Locomobile Co.
v. American Bridge Co. (1903) 80 N. Y. Supp. 288. The final step
seems to have been definitely taken in Dinsmore v. Neresheimer

(1884) 32 Hun. 204. In that case the court enjoined two suits

brought by a defendant, resident of the State of New York, in the

Supreme Court of the District of Columbia, although no proceedings
were then pending in the domestic forum. It appeared that the de-
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fendant had brought the said suits in the District of Columbia in

order to avoid the New York rule upholding the validity of provisions
in carriage receipts limiting the carrier's liability, and such evasion
of the law of the parties' domicile was regarded as a fraud. The
court based its decision squarely upon the proposition that "if the

litigation to be restrained . is inequitable and unconscionsable, the
same principle will require the interposition of a court of equity for
that purpose, whether the action in the foreign tribunal be commenced
before or after a domestic tribunal may have acquired jurisdiction
over it." (P. 207.)
However, the New York courts use great care in exercising this

power in order to avoid "the unseemly spectacle of a clash in the
orders of courts, with respect to jurisdiction." Guggenheim v. Wahl

(1911) 96 N. E. 726, 729, 203 N. Y. 390. The courts of New York
still profess a theoretical adherence to the rule laid down by Chancel
lor Walworth in Mead v. Merritt, supra; yet there are exceptions to

this rule, based upon equity and good conscience, and whether or not
the power will be exercised depends upon the facts of each individual
case. Johnson v. Victoria Chief Copper Mining and Smelting Co.

(1908) 112 N. Y. Supp. 346.
The reasoning of a recent decision by the Supreme Court of New

York (special term) is significant in the light of the foregoing dis
cussion. A preliminary injunction was ordered against a defendant
husband from prosecuting an action for divorce instituted by him in
the State of Florida, pending the conclusion of an action for divorce
evidently brought by the wife in the local jurisdiction ; both parties
being domiciled in the State of New York. Gwathmey v. Gwathmey
(1921) 116 Misc. (N. Y.) 85. It is noted that the opinion makes
no reference to the peculiar condition of the New York law on this
subject, but proceeds entirely upon broad equitable grounds, placing
particular reliance upon the case of Forrest v. Forrest, supra, where
in the original New York rule was severely criticised.
However, a consideration of the facts in the case and of the pecu

liar nature of divorce actions will show that the holding in Gwath
mey v. Gwathmey is sound even under the orthodox rule of the
forum. The Florida Statute upon which the defendant based his
action in that state, requires two years' residence as a condition pre
cedent to filing a bill of divorce. The term "residence" appearing in
divorce statutes of this character has been invariably construed to
mean "domicile" or residence animo manendi. Downs v. Downs, 23
App. D. C. 381; De Meli v. De Meli (1890) 120 N. Y. 485, 23 N.
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E. 996; Bell v. Bell (1901) 181 U. S. 175; Andrews v. Andrews,
(1903) 188 U. S. 14.
In the instant case it was found that the defendant had not resided

in the State of Florida for the prescribed time, but even assuming
that he had, said residence being solely for the purpose of obtaining
a divorce, would not be recognized by the New York courts or by
the United States Supreme Court as conferring jurisdiction for pur
poses of a divorce decree. Winston v. Winston (1901) 165 N. Y.
553, 59 N. E. 273; Streitwolf v. Streitwolf (1901) 181 U. S. 179;
Andrews v. Andrews, supra; Haddock v. Haddock (1906) 201 U
S. 562. It has been definitely settled by the foregoing authorities that
the State of Florida could not possibly decree a divorce in this case,
entitled to obligatory enforcement under the full faith and credit
clause of the United States Constitution, or which would be recog
nized by the Courts of New York under principles of state comity.
The proceeding in Florida, having been brought in fraud of the
laws of the matrimonial domicile, and being one in which full and
adequate relief could not have been given, an exceptional case is
clearly presented for equitable interference by the New York court.

Forrest v. Forrest, supra ; Kittle v. Kittle, supra.
A. R. M.

Constitutional Law� Statute Regulating Medical Practice

Invalid In Its Application To Chiropractors.

People v. Love, Supreme Court of Illinois, June 22, 1921. Love

graduated April 1, 1920, from the Palmer School of Chiropractors,
Davenport, Iowa. He completed the full two-year course prescribed.
No chiropractors school or college in this country has a four-year
course of study. He was informed upon application to the Depart
ment of Registration of Illinois that as a prerequisite to practice he
must present letters of recommendation as to his professional and
moral character from at least two medical men or osteopaths residing
in Illinois, or if non-resident, such letters must be indorsed by repu
table medical men or osteopaths of Illinois. Also, the Medical Prac
tice Act of Illinois, Section 5, provides that for the practice of medi
cine and surgery, an applicant must be a graduate of a medical col

lege deemed to be reputable and in good standing, whereas for the

practice of any system of treating human ailments without the use

of drugs and surgery, the applicant must show that he is a graduate
of a professional school which requires as a prerequisite to gradua
tion four years' course of instruction. On May 3, 1920, Love opened
an office in Danville, Illinois, and practiced as a chiropractor without
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a license, having been advised that the requirements of the Illinois

Law, mentioned above, were discriminatory. He was convicted of

violation of the Medical Practice Act and appealed directly to the

Supreme Court of Illinois on the constitutionality of the statute.

The court, in its opinion, having reiterated the fundamental

propositions that the right to practice any learned profession, such as

law or medicine, is a property right within the Constitutional pro
vision as to due process of law and included in the right to liberty
and the pursuit of happiness f and that the preservation of public
health being the duty of the State, it may discharge that duty by use

of its inherent police power in fixing a standard to be ascertained by
examination before allowing anyone to practice medicines.2 Held :

That the power of the legislature to impose such restrictions must

be exercised in conformity with the constitutional requirement that
such restrictions must operate equally on all persons pursuing the

same business or profession under the same circumstances, and that

the conditions imposed upon the applicant in this case are unreason

able and discriminatory, citing State v. Gravett, 65 Ohio, St. 289, 62
N. E. 325, in which case the Supreme Court of Ohio declared void

a legislative enactment requiring osteopaths to hold diplomas from

a college requiring four years' study as a condition prerequisite to

obtaining a limited certificate which did not permit them to prescrbe
drugs or medicines, while at the same time it does not require such

study and time from those contemplating the regular practice of

medicines and surgery to obtain an unlimited certificate to practice.
The court pointed out that the discrimination in the instant case con

sisted in obliging one class of physicians, namely, those treating
human ailments without the aid of drugs or surgery to be graduates
of a professional school requiring four years' course of instruction,
while, on the other hand, it only required of another class, namely,
those who practiced medicines and surgery, that they be graduates of
medical college, deemed reputable and of good standing, regardless
of whether its course prescribed one, two or three years of study,
and further, that to limit the letters of recommendation required of
the applicant as to their moral and professional character to medical
men only was both arbitrary and unreasonable, in that there is a

well-known prejudice against chiropractors existing among medical
men, whereas a chiropractor might easily establish a good, moral

1 Hewitt v. State Board, etc., 148 Calif. 590. Butchers, etc., v Cresson Cirv
etc., Ill U. S. 746.

y'

2 Holden v. Hardy, 169 U. S. 366; Blue v. Beach, 155 Ind. 121 : State v Taft
118 N. C 1190.

'
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character and high professional standing through the recommenda
tions and certificates of competent men in his or other professions.3
The legislature cannot, although it tried to do so in this case, re

strict all healings to any one school of medicine,4 nor can it provide
that all persons of all schools must take the same technical examina-
tions-5 W. A. R.

The Assured May Not Change Beneficiaries Without the
Consent of the Party Having the Equitable Interest

Therein; As Such a Change is Fraud on the Beneficiary.
In the case of Columbia Circle v. Mudra et al.,1 the order of Co

lumbian Knights issued a benefit certificate to James Mudra (de
ceased) for $1,000, payable to Anna Mudra, his wife. Satisfactory
evidence was given to show that he agreed that the benefit of the

policy was to be hers if she paid the premiums and with this under

standing gave her the certificate. The evidence also showed that
she made substantial compliance with this agreement to the time of
his death. On March 13, 1916, the name of the order was changed
to Columbia Circle and at this time the member applied for a new

certificate, informing the society that the old certificate had been
lost. In the new certificate Joseph Kraupa was named as the prin
cipal beneficiary to receive $775. The court here held that there was

an agreement whereby the beneficiary acquired an equitable interest in
the first certificate of insurance and that the beneficiary had made
substantial compliance therewith. The agreement in the opinion of
the court was valid and binding and the unauthorized issuance of the
second certificate was in fraud of her rights and therefore void.
The general rule that the beneficiary, immediately upon the issu

ance of the policy, acquires a vested right therein which cannot be

impaired without his consent does not apply to certificates issued by
mutual benefit associations.2 In ordinary life policies the beneficiary
takes a vested interest the moment the policy is issued and the in
sured cannot change the beneficiary unless the express power to do
so is reserved. In this respect there is a material difference between
an ordinary policy of life insurance and a benefit certificate issued by
a fraternal organization.
This right of the insured to change the beneficiary of his benefit

insurance has been generally recognized by the courts. In the case

3 State v. Hinman, 65 N. H. 103, 18 Atl. 194.
* State v. Biggs. 133 N. C. 729 ; 46 S. E. 401.
5 People v. Gordon, 194 111. 560, 62 N. E. 858.
i 132 N. E. 213 Supreme Court of Illinois June 22, 1921 ; Rehearing de

nied Oct. 7, 1921.
2 Elliot's Law of Insurance. Sec. 354 & Sec. 355.
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of Deady v. Bank Clerks Mut. Ben. Assn.3 the court said that the in

sured member of a mutual benefit association can change the bene

ficiary of his insurance certificate and the latter cannot claim as

under a contract. The Supreme Court of Tennessee in the case of

Alfsen v. Crouch* held that there was no vested right in the bene-

ciary which might prevent, the insured from changing the benefici

ary. In this statement the Missouri Court of Appeals concurred in

the case of Masonic Ben. Assn. of Central 111. v. Bunch.5 In Ala

bama, 1915, the Supreme Court said in the case of Slaughter v. Grand
Lodge6 that unless restricted by statute, charter, or by-laws, or pro
visions in the contract of insurance the insured can change at will
without the consent of the beneficiary. In this statement of law the
Court of Appeals of California,7 the Court of Appeals of Missouri8
and the Supreme Court of Arkansas have agreed.910 In the
case of Hahn v. Supreme Lodge of the Pathfinder11 where the in
sured substituted his sister as beneficiary in the place of his wife the
court said that the certificate of insurance in a fraternal order is
not property in that a change of beneficiary from a wife will con
stitute a fraud of her marital rights. In the case of Beatty v. Su
preme Commandery United Order of the Golden Cross of the
World18 the member changed the beneficiary from his mother to his
wife and back again to his mother and in both cases without the
knowledge of the beneficiary when the change was adverse to her
interest. The last certificate was held to be the true one. Even a

total stranger was held to be fhe true beneficiary where the heirs of
the insured had been designated as the first beneficiaries and a

change was made by the insured in the case of Mulderick v. Grand
Lodge A. O. U. W.13 Even an antenuptial agreement to name an

intended wife as beneficiary in the certificate has been held not to

estop the member in changing the beneficiary to his sister14. In
Haller v. Haller the court very clearly stated the law in Pennsyl-

�49 N. Y. Super. Ct 246; (N. Y. 1883).
4 89 S. W. 329; 115 Tenn. 352; (Term. 1905).
5 109 Mo. 560; 19 S. W. 25; (Mo. 1891)6 68 So. 367; 192 Ala. 301. (Ala. 1915)
7

Su�o7me of Fraternal Brotherhood v. Price 105 P. 83; 27 Cal. App.
8 Ev? v> %y?reign W- �- W- 133 S- W- 657 : "5 Mo. App. 247; (MoApp. 1911). .

'

9 Longer v. Carter 143 S. W. 575; 102 Ark. 72 (1912)
10Carruth v. Clawson 133 S. W. 178; 97 Ark. 50 (1910)
11 125 S. W. 259; 136 Ky. 823 (Ky. 1910).
12 154 Pa. 484; 25 A. 644 (Pa. 1893).
18 155 Pa. 505. (Fa. 1893).
14 Ryan v. Boston Letter Carriers Mut Ben. Assn. 110 N. E 281-222 M�s

237; L. R. A. 1916C 1130.
' U Mass*
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vania15. Where, said the court, the by-laws of the beneficiary asso

ciation allows the member unqualified right of changing the benefici

ary the wife, who was the original beneficiary, although there had
been a gift to her of the original certificate, cannot claim death
benefits against the step-mother of the insured whose name had been

substituted, where it is shown at the time of the gift no considera
tion passed from the wife to the insured ; and where there was no

contractual relation between the insured and her nor between her
and the association. For the District of Columbia the law was laid
down in the case of Supreme Council of Royal Arcanum v. Beh-
rend.16 The U. S. Supreme Court said in part upon this point that
in absence of a special provision of law or rule to the contrary the

naming of a beneficiary confers merely an expectancy which may
be defeated by the act of the insured in taking out another certificate
thus changing the beneficiary. The certificate is merely a promise
to pay on death provided the certificate shall not have been surren

dered by the member and another certificate issued at his request.
In Stemler v. Stemler17 the Supreme Court of South Dakota has very
tersely stated the same idea. The right of beneficiaries, said the

court, depend, as between themselves, on the contract between the
fraternal insurance society and the insured at the time of his death.

Upon the point Judge Elliott says, "The rights of a beneficiary of a
certificate of membership of a beneficiary association depend upon
the certificate and the rights of the member under the constitution
and by-laws of the society. These rights are subject to such changes
as the law of the association authorizes the society and the member
to make. All that the beneficiary has during the life of the member,
owing to his right of revocation, is a mere expectancy depending
upon the will and pleasure of the insured. This expectancy is not

property."18 The general rule can therefore be stated that the in
sured in a benefit association can, unless restricted by the contract,
change the beneficiary at will.

Upon what constitutes a valid change the courts are not, however,
in such agreement. On one side the courts of North Carolina, Ne
braska, and Indiana19 20 21

say that the insured can change the bene-

"45 Pa. Super. Ct. 409. (Pa. 1911).
i�38 S. Ct. 522 ; 247 U. S. 394; 62 L. Ed. 1182 (reversing 45 App. D. c.

260; (1918).
" 141 N. W. 780; 31 S. D. 595 (S. D. 1913).
18 Elliot's Law of Insurance, Sec. 354.
"Waoten v. Grand Order of Odd Fellows 96 S. E. 654 (N. C. 1918).
*> Baker v. Hardy 148 N. W. 80; 96 Neb. 377 (Neb. 1914).
21 Modern Brotherhood of America v. Matkovitch 104 N. E. 795; 56 Ind.

App. 8 (1914).
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ficiary without the consent of the original beneficiary provided th

change is in compliance, (substantial) with the laws of the society.
In an equity suit for an injunction to prohibit the issuing of another

certificate to the insured a Texas court held that where the by
laws of the association allow upon surrender of the certificate the

issuing of a new certificate, the association cannot be enjoined from

issuing the new certificate if the member complies with the by-laws
of the association.22 The Supreme Court of Vermont has gone
even further in the case of Modern Woodmen of America v. Hea-

dle23 saying that by designating the beneficiary the insured has cre

ated a voluntary trust in the favor of the beneficiary which cannot

be revoked except under the power reserved for that purpose in

the contract. While the interest of the beneficiary, says the court,

where the insured reserves the right of changing the beneficiary is

a mere expectancy, yet such expectancy being an inchoate right,
gives the beneficiary the right to insist that any change of bene

ficiary be made in substantial compliance with the stipulations
of the contract. While the Court of Appeals of Illinois followed this

general rule in Supreme Council of Catholic Knights of America v.

Franke24 it held that any change in the by-laws which enlarged the

insured's right of changing the beneficiary made such change re

troactively valid if the insured complied with the other by-laws per

taining thereto.
In opposition to these rulings the courts of New York, Michigan

and Pennsylvania have held that a benevolent association can waive

any condition in the issuance of a new certificate and the original
beneficiary can raise no objection.25 26 27 In the cases of Birnie v.

Birnie and the Grand Lodge A. O. U. W. of Mich. v. Brown the

Pennsylvania28 and the Michigan courts29 held that the association
was the only party who could contest the change of beneficiary even

though the association did not have the power to designate such a

beneficiary as the second proved to be and the by-laws of the asso

ciation were violated by the issuance of the second certificate. In

22 Grand Lodge A. O. U. W. of Texas v. Jones 106 S. \V. 184; 477 Texas
Civ. App. 533, 1907.

28 90 A. 893 ; 88 Vt. 37; L. R. A. 1915A 580 (Vt. 1914).
24 137 111. 118; 27 N. E. 86 (affirmed 34 111. App 651 ; 1891).
25 Strange v. Supreme Lodge K. P. 97 N. Y. S. 661; 111 App. Div. 87;

Reversed (1902) 82 N. E. 3433; 189 N. Y. 346; 12 L. R. A. (N. S.)
1206; 121 Am. St. Rep. 902.

26 Ladies of Modern Maccabees v. Daley 131 N. W. 1127; 166 Mich. 542.
27 Xoble v. Police Benefit Assn. 73 A. 336; 224 Pa. 298; 132 Am. St. Rep.

783.
28 67. Pa. Super. Ct 74.
29 125 N. W. 400; 160 Mich. 437 (1910).
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the Supreme Council of Royal Arcanum v. Behrend30 case the United
States Supreme Court said on this point that the provisions in a ben
efit certificate issued by a fraternal benefit association relating to the

change of beneficiary are for the protection of the society and if

complied with to its satisfaction or waived by it during the life of
the insured these provisions cannot be availed of to support a claim
of a former beneficiary. The court also held that the requirement
of surrender of the certificate did not necessarily imply the return

of the original paper and that this requirement could be waived by
the association. This latter group of cases no doubt represent the
weight of opinion on this point of law today.
Under special circumstances deviation from this is allowed by

courts which otherwise agree with the United States Supreme Court

upon this point. This group of cases occur where the original benefi
ciary wishes to introduce evidence to show that when the insured at

tempted to change the beneficiary he, the insured, was mentally in

competent of making a contract and therefore the change of bene

ficiary was invalid. The courts of Michigan,31 Kansas32 and Illi
nois33 have said on this subject that the original beneficiary has an

inchoate right or interest which entitles her to contest the mental

capacity of the insured, at the time he attempted to change the bene

ficiary. In similar circumstances the court of California allowed the

beneficiary to give evidence to show that at the time the insured

attempted to change the beneficiary he, the insured, was perma

nently insane.34 Similar evidence was admitted by the Missouri
Court of Appeals in Mayer v. Laflin35 in which case, however, the
court said that proof showing the insured to be eccentric was in

sufficient to prove that he was incapable of validly changing his

beneficiary.
Where the plaintiff finds it impossible to prove that at the time,

when the insured requested a second certificate, he, the insured was

mentally incompetent the plaintiff quite naturally sets up or tries to

set up undue influence. In two cases, Wherry v. Latimer (Miss.,
1913) and Brotherhood of Railroad Trainmen v. Van Ettan (N. J.,
1920)3937 both courts held that the burden of proof is on the plain-

so See No. 16 same.
si Grand Lodge A. O. U. W. v. McGrath 133 Mich. 626; 95 N. W. 739.

(1903).
32Slunder v. National Americans 166 P. 482; 101 Kan. 320; L. R. A. 1917F

631.
33 Goyt v. National Comm. of Knights & Ladies of Security, 178 111. App 377.
34 Waters v. Coun. Sup. D. Un. Port D. Est. de Cal. 176 P. 360 (1919).
35 221 S. W. 395. (Mo. App. 1920).
so 60 So. 563; 103 Miss. 524. (Suggestion of Error overruled).
37 110 A. 121.
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tiff and unless the allegation is proved the insured is presumed ca

pable of validly changing his beneficiary up to the moment of his
death.
Another ground which the plaintiff tries to substantiate his action

on is that the change of beneficiary was accomplished through
fraud. In the case of Fodell v. Miller38 the Pennsylvania court

held that where according to the by-laws of the order although the
benefits were intended for the family of the insured, he, the insured,
might designate a "friend" who had guaranteed the family from
want ; the intended fraudulent change on the insured's family was

void and the court awarded the "friend" the dues he had advanced on

the policy and gave the residue to the wife. The Supreme Court
of Georgia has gone to the length to say in Mitchel v. Langley that
the original beneficiary can maintain an action of damages against
one who has had his name substituted as a beneficiary by fraud.39

Upon this point of law, however, the case of Hoeft v. Supreme
Lodge Knights of Honor40 is generally conceded to state the weight
of opinion. In part the court said "Defendants do not plead any
contract with their deceased father, or any special equities which
would deprive him of the right to change but on the ground that

they may contest because the change was procured by fraud. But
if it were a fraud did they have a right to complain? Clearly they
had not unless either by contract or law they had some vested in
terest or right in the certificate which had formerly been taken out
in their favor. They claim no such vested interest by contract�noi

can such interest be claimed for the contract is between the order
and the insured. The beneficiary's interest is a mere expectancy of
an incompleted gift, which is revocable at the will of the insured,
and which does not and cannot become vested as a right until fixed
by his death. The case comes within the scope of the general prin
ciple that a right of action for fraud is personal and untransfer
able." This ruling has been supported by a multitude of authori
ties.41

38 44 A. 919; Pa. St. 570 (Pa. 1899).
39 85 S. E. 1050; 143 Ga. 827; L. R. A. 1916C 1134; Am. Cases 1917A 469
40 113 Cal. 96; 45 P. 185; 33 L. R. A. 174. (Cal. 1896).
41 Brown v. Grand Lodge 80 Iowa 287 (1890).
Schillinger v. Boes 85 Ky. 357 (1887).
Robinson v. United States, etc., Assn. 68 Fed. 825 (1895).
Supreme Conclave v. Capella 41 Fed. 1 ; (1890).
Lamont v. Grand Lodge 31 Fed. 177 (1887).
Knights of Honor v. Watson 64 N. H. 517; (1888).
Martin v. Stubbings 126 111. 387: (1888).
Swift v. San Fran. Stock Board 67 Cal. 567; (1885).
Order of Mutual Companions v. Griest 76 Cal. 494; (1888)
Bowman v. Moore 87 Cal. 306: (1890).
McLaughlin v. McLaughlin 104 Cal. 171; (1894).
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When for any of the above reasons the court holds that the at

tempt to change the beneficiary was void the question naturally arises

what is the status of the rights of the original beneficiary? The

usual ruling is that the rights of the original beneficiary are unaf

fected by the issuance of the void certificate.4* In the case of the
Grand Lodge of Colored Knights of Pythias v. Mackey43 the Texas

court held, however, that the surrender of the original certificate
revokes the rights of the beneficiary even though the designation of
the beneficiary in the second certificate was illegal. This case, how

ever, does not express the weight of opinion.
The plaintiff, having failed to show that he has a vested right in

the certificate next usually tries to gain an equitable right therein by
showing, where possible, that he has paid the dues and assessments

on this policy and therefore has an equitable right in the benefits.
Upon this point of law the Supreme Court of California has, in the
case of Jory v. Supreme Council stated the opinion of the majority
of the courts.44 In the absence of a contract, said the court, the
payment of insurance assessments by the beneficiary is gratuitous
and creates no equities in his favor which are available against one
who is later substituted as beneficiary. Upon this point, under all
conditions, however, all courts do not agree. In the case of Grand
Lodge A. O. U. W. v. McFadden45 where the original beneficiary
had kept alive the insurance for twelve years the court awarded
her the money she had paid in notwithstanding the fact that the in
sured had made a valid change of beneficiary. In the case of Leaf
v. Leaf46 the Supreme Court of Kentucky also said that the bene

ficiary was entitled to reimbursement out of the benefit fund. And

again in 1920 the Court of Appeals of Illinois in the case of Pike

^Sturges v. Sturges 102 S. W. 884-; 126 Ky. 80; 31 Ky. Law Rep. 537; 12
L. R. A. (N. S.) 1014.

Supreme Coun. Cath. Ben. League v. McGuinnes 53 N. E. 54: 59 Ohio St.
531.

Women's Cath. Order of Foresters v. Hill 191 111. App. 299 (1915)
43 104 S. W. 2907. (Tex. Civ. App. 1907).
44 105 Cal. 20; 38 P. 524; 45 Am. St. Rep. 17; 26 L. R. A. 733 (Cal. 1894).
Grand Lodge A. O. U. W. v. O'Malley 89 S. W. 68; 114 Mo. App 191.
(1905).

Masonic Ben. Assn. of Cen. 111. v. Bunch 109 Mo. 560; 19 S. W. 25 (1891)
Heaslev v. Heasley 43A. 364; 191 Pa. St. 539. (1899).
Cade v. Head Camp Pac. Juris . Woodmen of the World. 67 P. 603 ; 27

Wash. 218.
Fanning v. S. Coun. Cath. Mut. Ben. Assn. 71 N. E. 1130; 178 N. Y. 629.
Fisk v. Equitable Aid Union. 11 A. 84 (Pa. 1887).
Same as No. 16.

� 111 S. W. 1172; 213 Mo. 269 (1908).
� 12 Ky. Law Rep. 47 (1891).
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County Mut. Ins. Assn. v. Berry47 followed these rulings and awarded

to the original beneficiary, the wife, all dues paid by her before the

divorce but in regard to those assessments paid after the divorce,

said that she paid these in the interest of her children who were co-

beneficiaries and she was not entitled to these. On the other hand,
the Supreme Court of Connecticut squarely meets this issue in the

case of S. Lodge of X. E. Order of Protection v. Hine48 and de

cided that the original beneficiary cannot recover dues and assess

ments paid by him on a change of beneficiary where the by-laws of

the society allowed the insured this unqualified right.
Is it possible therefore for the beneficiary of the first certificate

to acquire any equitable rights in the benefits during the life of the

insured which the courts will protect? In the case of McKeon v.

Ehringer49 the Court of Appeals of Indiana said that the beneficiary
is a volunteer unless in consideration of being named the benefici

ary, she agrees to pay the assessments and does so. Under these

circumstances she, through the contract with the insured, has ac

quired an equitable right in the certificate which the insured cannot

destroy by changing the beneficiary without her consent. In this
statement the courts of Illinois, California, and Pennsylvania have
concurred.50 Under these conditions the second beneficiary has

been held to be merely a volunteer.51 Any change under these cir
cumstances is a fraud on the beneficiary52 and the second beneficiary
will not be protected as an innocent purchaser.53
Upon the facts surely the case at hand, Columbia v. Mudra falls

within the last group given above and the court correctly stated the
law at least as it exists in Illinois, Indiana, California and South
Dakota. Logically also this ruling seems to be an equitable settle
ment of the case.

D. F. J. L.

�214 III. App. 316. (1920).
�73 A. 791; 82 Conn. 315 (1908).
48 95 N. E. 604 ; 48 Ind. App. 226.
50 Columbian Knights v. Matzel, 184 111. App. (15) (1913).
Grimblev v. Harrold 57 P. 558; 125 Cal. 24; 73 Am. St. Rep. 19 (1899).
King v. S. Coun. Cath. Mut. Assn. 65 A. 1108; 216 Pa. 553; (1907) .

sijory v. S. Coun. A. L. H. 105 Cal. 20; 38 P. 524 ; 26 L. R. A. 733
(1894).
Bernard v. Grand Lodge A. O. U. W. of Dakotas. 185 X. W 596; 14

S D 340
�2 Coun. of Royal Arcanum v. McKnight 87 N. E. 229; 238 111. 349 (1909).
53McGrew v. McGrew 190 111. 604; 16 N. E. 861; (1901).
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Class Legislation�Divorce

Under the Code of Alabama, as amended September, 1919, a

wife may obtain a divorce "when the wife has lived, or shall have

lived separate and apart from the bed and board of the husband for

five years next preceding the filing of the bill, and she has bona fide

resided in this state during said period."1 This provision, in the

words of the State Supreme Court, "authorizes the wife alone to

sue for and obtain a divorce because of a status for separation and

nonsupport for which the husband may not have been responsible
either as to its origin or continuation."2 The law was challenged as

violative of the federal guaranties of "due process" and "equal
protection." Though divided on the question, the Supreme Court of
Alabama upheld the statute, in a decision rendered last May.3 We

question whether the minority of the Court did not have the better
side of the case, even though divorce legislation is within the exclu
sive jurisdiction of the states.

Only a few other states consider separation alone to be good
ground for divorce.4 No one of these others allows the decree

against a spouse who was not a voluntary party to the separation.5

1 Barrington v. Barringtan (3 Div. 385) 89 South, 512 ; Adv. Sheet Oct. 22, '21.
a Ibid. p. 513.
3 Ibid.
4 A Kentucky statute makes "living apart without any co-habitation for five

consecutive years next before the application" a ground for divorce.
(49 L.R.A. N.S. 1034 Note) By construction, the statute assumes the
parties have lived apart because of mutual purpose to dc so, or because
one so determined and the other acquiesced. Ferguson v. Ferguson 8
Ky. L. Rep. 428.

By a Rhode Island statute, when it is shown "the parties have lived sep
arate and apart from each other for the space of at least ten years the
court may in its discretion enter a decree divorcing the parties." No
case has been found construing the provision. 49 L. R. A. (N. S.) 1036.

Louisiana gives an absolute divorce to a party against whom a mensa et

thoro decree has been rendered two years previously. 49 L. R. A.

(N. S.) 1036.
A ten-year separation of husband and wife whq have no living children is
ground for absolute divorce in North Carolina. (2nd Dec. Dig. 384

Key 36).
In Wisconsin a decree is entered "whenever the husband and wife shall
have voluntarily lived entirely separate for the space of five years next

preceding" the suit. 49 L. R. A. (N. S.) 1036. But it has been held that
the separation must be mutually voluntary; (Thompson v. Thompson 53
Wis. 153) that evincing a desire to resume the relation would doubtless

put an end to further claim of a voluntary separation and preclude the

action; (Williams v. Williams 122 Wis. 27) that where the wife is com

pelled to! leave by reason of the husband's cruelty, and he makes no

effort for reconciliation, the separation is not shown to be voluntary on

her part. (Jakubke v. Jakubke 125 Wis. 635.)
�2nd Dec. Dig. 384 ; 49 L. R. A. (N. S.) 1034 Note.
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And in no other statute is this "cause" for divorce made available
to one only of the married parties.6
According to an authority quoted with approval by the Alabama

Court in its opinion, "A law that is made applicable to one class of

citizens only, must be based on some substantial difference between

the situation of that class and other individuals to which it does not

apply." The class of persons on whom the law is to operate must

possess some common disability, attribute, or qualification, or must
occupy some condition marking them as proper objects for the

operation of special or class legislation."8 Is there a substantial dif
ference between the situation of married people, living apart, which
warrants this incrimination between them in the matter of divorce ?

What disability, attribute, qualification, or condition distinguishing
separated wives from separated husbands marks he former, demands
that they shall be permitted to divorce those husbands irrespective of
fault or of desire, and yet requires that we deny the same action to

the husbands?

"The state may classify persons and objects for the purpose of

legislation if the classification is based on proper and justifiable dis

tinction, considering the purpose of the lamp * * *." (Italics
ours.) This law, the Alabama court says, "Manifestly * * *

intends to deal simply with a social and economical status�to put
an end to a situation of the parties10 * * *." Is a distinction be
tween sexes proper and justifiable in seeking the attainment of such

purpose ?

Obviously there are differences between men and women which

at times require class distinction ; .but do these differences serve, do

they suffice here ?
Combined and differently divided, the reasons presented by the

Court for its decisions are two : the unwisdom of so easily relieving
the husband from his obligations in the marital relation; and the
known fact that men avoid the burdens of that relation more often
than do women. As to the first: from the aspect of duties, mar
riage certainly is a dual relation. The husband's support is more

necessary than the consortium of the wife,�but only in degree. If

they are to live together, the parties must have both. Even so

ciety's interest in the institution of marriage cannot be satisfied with
less than both. It would be unwise, indeed, to permit the man f ree-

� Ibid.
76 R. C. L. 381 No. 374.
8 Ibid. 383 No. 375.
� Ibid. 374 No. 369.
10 Barrington v. Barrington, supra.
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dom from his marital obligations merely on proof of a status of

separation. It is less unwise so as to release the woman. Yet
the Legislature permits the latter, while denying the former. And
the Court sustains the discrimination, holding that "the designation
of the class is reasonable, not unjust or capricious or arbitrary."11
As to the second reason given by the Court for its ruling, it is

true, considering all cases of separation, that the men are more often
the culpable party. Women are more naturally, more securely bound
by family ties than men. Will the degree of this difference, how

ever, substantiate the use here made of it ? It is well to consider that
the margin of this difference is slightest among the type of people
most likely to be affected by this statute. In our age of small fami

lies, of woman labor, and of equality between the sexes, the girdle
of family ties bind but loosely a great number of wives who before

marriage earned, or during marriage earn as much, or more, than
their husbands ; they bind but loosely another number of wives who
are independent of the support of their husbands. Desertions are

still, doubtless, more frequent among the men. But is the differ
ence in number such that we can say, "the great mass of situations
to which the law applies justify the formation of a class and the ap
plication of some special or different legislative provisions to that
class?"12 (Italics inserted.) That is the test as applied in Peterson
v. Widule, and quoted from that case by the Alabama Court.

Peterson v. Widule18 upheld a statute requiring a physician's cer

tificate of freedom from venereal disease from every male applicant
for a marriage license, with no such requirement as to females.
The statute was a health measure designed to protect prospective
marriages. We are dealing with a statute which serves to dissolve

marriages. Though the separation of married people be, as the Ala
bama Court asserts, "barren of good, capable of evil, and probably
irremediable by any other means,"14 we have no demonstration that

society will be bettered by giving to one of the estranged people an

option to free herself legally from the marriage bonds regardless of
the desire, and irrespective of any fault, on the part of the other

spouse. In Peterson v. Widule, "the Court upheld the classification
* * * on the ground that the regulation was within the police
power as a health measure, and was not discriminatory, because it
was generally the unmarried men, and not the women, who were af-

" Ibid.
"Peterson v. Widule 52 L. R. A. (N. S.) 782.
i� Ibid ; 57 Wis. 641 ; 147 N. W. 966.
"Barrington v- Barrinsrtoi; supra.
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fected with the diseases against which protection was sought."15 The

notably greater percentage of persons to be reached and affected by
the statute being men, this fact was held to justify legislation par

ticularizing the men as a class. In Alabama they say: "(1) separa
tions are bad; (2) to give the husband an action whereby, upon

proof of separation, he could have the marriage legally dissolved,
would be 'grounding an equitable remedy in his favor upon his re

pudiation or evasion'16 of a duty; (3) husbands are more often re

sponsible for separations than wives : therefore, we will remedy
these bad situations, by giving the wife what we decline to give
the husband, for the reason that the husband is more likely to be

at fault." In fine, they hold that, in any given instance, the likeli

hood of responsibility for an existing separation is so great against
the husband that the Legislature may provide, by statute, that in
all cases the husband shall continue to be bound, but, "without just
cause or delictum" on his part, without his fault or his assent, the wife

may obtain a divorce. Does the wide discr^'on allowedvto state

legislatures as to the details and exceptions or. legislation on sub

jects entirely within their province, extend even this far? Can we

classify separated wives, as such, and give to them a liberty and a

privilege accorded to no one else ? This Alabama law "intends�sim

ply�to put an end to a situation of the parties."17 Is the classification
it makes "based on proper and justifiable distinctions, considering
the purpose of the Zowf"18 (Italics ours.) If not, then, as Justice
Thomas of the Alabama Court took occasion to say in a prior con
sideration of this case, decided on another point of law, "it cannot
with reason be said that the liberty and equality guaranteed by the
Constitution to all men, is accorded under the statute here in ques
tion."19

Concluding, we cannot agree either that sound policy, or that pri
vate right warrant the dissolution of marriages whenever the par
ties! shall have been separated for a prescribed period. The other
state statutes recognizing mere separation as good ground for divorce
authorize a decree only when the separation is mutual. And, when
the separation is mutual, a legal severance may be granted to either
party. Those statutes have at least the merit of equality. This Ala
bama statute extends the action to but one of the parties, and gives
that one party the action irrespective of the fault, or of the desires,

15 3 A L. R. 1568 Note.
16 Barrington v. Barrington, supra.
"Ibid.
186 R. C. L. 374 No. 369.
1� Barrington v. Barrington 200 Ala. 315; 76 South. 81.
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of the other spouse. Women, we believe, will look upon this dis
tinction as neither consideration nor compliment. To insist that
women have but equality is not to deny them, for they desire nothing
more. And, an ill-advised law, once established, can become prece
dent for really pernicious legislation. To us, it seems unfortunate
that the Supreme Court of Alabama upheld, by a four to two de

cision, a code provision which, by capricious and arbitrary classifi

cation, gives a novel and easy cause for divorce to wives only.
V. S. M.

Bailment � Owner Liable for Automobile Repairs Costing
More Than Price of Car

If I place an used article in the hands of repairmen for renova

tion or repairs, can I legally be compelled to pay for such repairs a

sum greater than that which I originally paid for the article itself?

Under certain circumstances, yes.
This point was decided by the Supreme Judicial Court of Massa

chusetts in the recent case of Horten et al vs. Phillips et a/.1 In that

case, Phillips, the owner of an used automobile, placed his car in the
hands of one Arthur E. Horton and another repairman under a con

tract, according to the Master's findings in the case, for its renova

tion and repair. He frequently visited the plaintiff's garage during
the course of the work on his car and was consulted as to the extent

of the repairs thereon. When this work had been completed, the

compensation sought by plaintiffs, though only for the reasonable
worth of the repairs, was found to be in excess of the original price
paid by Phillips for his car. The contention of the defendant was
that a charge for repairs in excess of the original cost of the article

repaired may not legally be collected. The Court held that under

these circumstances the defendant was liable for the cost of repairs,
even though such costs did exceed the original price of the auto

mobile.

A case analogous to the one above described, in that it bears on

the question of the extent of repairs one would be justified in mak

ing, is that of Ellis vs. Hilton, decided by the Supreme Court of

Michigan in 1889.2 The plaintiff's horse was injured so as to be en

tirely worthless through defendant's negligence; and plaintiff, act

ing in good faith and in the belief that the horse might be helped and
made of some value, expended money in care and medical treatment

U8 Am. Dig. 324 (1921).
2 43 N. W. 1048.
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without avail. The Court in its opinion said such damages (analo
gous to cost of repairs), of course, must always be confined within
reasonable bounds, and no one would be justified, under any cir
cumstances, in expending more than the animal was worth in at

tempting a cure." So, generally speaking, a person may not without
the authorization of the owner place on an article left for repairs or

renovation work or material in excess of its original value.
The case of Dougherty vs. Whitehead3 goes far to fortify the

position of the latest case, Horton vs. Phillips, requiring payment
for repairs what they are reasonably worth : "The right of the bailee
to compensation and the amount thereof are usually fixed by the
terms of the bailment. But even in the absence of an express con

tract, unless it can be inferred from the circumstances that the ser

vices were to be rendered without compensation, the law will imply
a promise on the part of him for whom the services were rendered
to pay for them ztrhat they are reasonably zvorth."
While the bailee performing repairs or other services may not

close his eyes as to the extent of his repairs, if he acts under the
sanction, even implied, of the owner, he is required to go no further,
nor exercise special caution not to exceed in repairs, etc., the origi
nal cost of the article repaired. Quoting from the case Mulvaney
vs. King Paint Manufacturing Company:4 "The provisions of a

contract of bailment should not be enlarged beyond their plain mean

ing to impose further liability upon the bailee."
The soundness of the decision in the recent case of Horton vs.

Phillips, above mentioned, can hardly be questioned. A person
whose article, whatever it may be, is being repaired and who con

stantly knows the progress of the repair work and the extent to
which it is being done cannot justly complain that work has been
performed without his sanction or contrary to his instructions. The
services for which compensation is asked having been faithfully
performed, it would be a travesty on justice could anyone, under a
general contract for repairs or renovation, permit the garagemen
to continue with the furnishing of material and labor and then refuse
payment of honest compensation for work actually done merely on

the ground that the sum exceeded the article's original cost. The
holding is in consonance with the dictates of conscience and justice.

C. H.

3 31 Mo. 257.
* 256 Fed. 612.
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Interstate Commerce

Is the interstate character of a car destroyed or suspended when
it is taken out of a train and sent to a repair shop where repairs are

made which are necessary for its completion of its interstate jour
ney? That such character is in no way affected is held by the Su

preme Court of Pennsylvania in the recent case of Koons et al v.

Philadelphia & R. Ry. Co.,1 the court determining the character of

the car by the character of the movement in which it was engaged
at the time of its disablement. If it was engaged in interstate com

merce at that time, a temporary withdrawal will not destroy its

character as an instrumentality of interstate commerce. This seems

to be in line with the trend of decisions.

The question of interstate commerce, always a vital and interest

ing one, has become even more important to the average practicing
lawyer since the passage, of the Federal Employers' Liability Act in
1908. This act makes an employer answerable in a Federal Court
for injuries to employees who are engaged in interstate commerce

at the time of the accident. Consequently, in almost every case of

injury of a person engaged in the railroad on other transportation
business, the lawyer before filing suit has to determine whether his

client should sue in a State or Federal court.

All the courts seem inclined to go a long way in order to attach

the character of interstate commerce to tihe work done by those

employed about railroads. The United States Supreme Court, in
the case of Pedersen v. Del., Lack. & Western R.R.,2 states what

seems- to be the true criterion, the court, through Mr. Justice Van

Devanter, saying:
"Among the questions which naturally arise are these: Was the

work being done independently of the interstate commerce in which
the defendant was engaged, or was it so closely connected there
with as to be part of it? Was its performance a matter of indiffer
ence so far as that commerce concerned, or was it in the nature

of a duty resting on the carrier?"

That this is the criterion there is no doubt, but the lengths to which
some courts have gone to hold that work was closely connected with
interstate commerce is amazing. The case of 111. C. R.R. v. Cousins3
held that an employee carrying coal to a shop where interstate com

merce instrumentalities were repaired was engaged in interstate
commerce. Likewise, in the case of Thompson v. C. N. O. & T. P.

1�-Pa.�114 A. 262.
2 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125-
3241 U. S. 641, 60 L. Ed. 1216. Same case below in 126 Minn. 172.
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R.R. Co.,4 the court held that a man working on an extension to a

repair shop, though the extension was not yet completed, was en

gaged in interstate commerce for the reason that engines used in
interstate commerce were occasionally kept in the uncompleted ex

tension. These two cases probably show as well as any the extremes

to which courts have gone. to bring a state of facts under the Fed
eral Employers' Liability Act.

Coming now to the cases more directly in point, the courts have

generally held that the repair of engines, cars, or other equipment
used in interstate commerce entirely, or indiscriminately used in
either inter or intra state commerce, constitutes employment in
interstate commerce. The New York Supreme Court rejects this
doctrine in the case of Okrzsezs v. L. Y. R.R. Co.,5 holding that an
.employee working in the shops of a railroad engaged in both inter
and intra state commerce, repairing a car which had been used in
both, was entitled to sue under the New York Workmen's Compen
sation Law. This is decidedly against the weight of authority, how
ever. The case of Bolch v. C, M. & St. P. R.R. Co.6 lays down
what is generally accepted as the rule, the Supreme Court of the
State of Washington saying:
"The repair of an interstate car, engine or tender essential to its

interstate progress is as much interstate commerce as its subsequent
progress."
The court then goes on to say that the character of the car as an

instrumentality of interstate commerce was not ended merely be
cause the car had become temporarily disabled, and was placed upon
the repair track to wait its turn for repairs.
The case of Law v. I. C. R. R.7 held that a boilermaker s helper,

engaged in repairing an engine ordinarily used in interstate com

merce was engaged in interstate commerce, and the case of So. Pac.
Co. v. Pillsbury8 held that an employee engaged in repairing a switch
engine temporarily withdrawn from service, but which usually was

engaged in switching both inter and intra state commerce, was en

gaged in interstate commerce.

In the case of Winters v. Minn. & St. L. R.R. Co.,9 an engine was

last used in interstate commerce on October 18, 1912, was run in
that day for repairs, and was not returned to interstate commerce
until October 21, 1912, a period of three days. Yet this lapse of

* 165 Ky. 256, 176 S. W. 1006, Ann. Cas. 1917A, 1266
5 155 N. Y. S. 919.
� 90 Wash. 47, 155 P. 422.
7 208 F. 869, 126 C. C. A. 27.
* 170 Calif. 782, 151 P. 277, L. R. A. 1916E, 916.
9 126 Minn. 260, 148 N. W. 106.
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time was not sufficient to destroy the interstate nature of the en

gine, and the plaintiff, injured while working on the engine during
this interval, was held to be engaged in interstate commerce.

The same rule has been applied to cars as to engines. The case

of M. K. & T. R.R. of Tex. v. Denahy,10 held that an employee re

pairing in a shop a car which was used indiscriminately in both
inter and intra state commerce was engaged in interstate com

merce. In Louch v. S. A. L.11 a car engaged in interstate commerce

was defective, and was temporarily withdrawn from such service.
An employee engaged in repairing it was engaged in interstate
commerce.

In, the case of No. Pac. R. R. Co. v. Maerkl,12 a refrigerator car
used indiscriminately in both inter and intra state traffic was in
need of repairs. It was run into the repair shop, where the plain
tiff's intestate was employed. He started to work on it on a Satur

day, and returned to complete the job on the following Monday,
when he was injured. The report of the case does not say whether

or not the car was taken directly from interstate commerce, or

whether it returned immediately to this service, and evidently the

court believed that the fact that such car was ordinarily used in

either was sufficient to give it an interstate character, holding that

the deceased had been injured in interstate commerce.

In Gaines v. D. T. G. H. & M. R. R. Co.,13 the defendant's line

was entirely intra state, but an interstate car had come in for repairs,
and an employee working on the car was held to be engaged in inter

state commerce.

In the case Heimbach v. L. V. R.R. Co.,14 a car had come into

Pennsylvania loaded with interstate freight, had reached the end of

its journey, been unloaded, and was waiting further orders. Plain

tiff was injured while making repairs at this time. The car was

next engaged in intrastate commerce. Such employee was held

not to be engaged in interstate commerce. With this exception,
and the case of Okrzsezs v. L. V. R.R. Co., supra, the courts have

followed the rule that a car used indiscriminately in inter and intra

state commerce takes on the character of an instrumentality of inter
state commerce, and retains that character though at the time of re

pairs it is not actually so engaged.
10 165 S. W. 529.
n 102 S. C. 276, 86 S. E. 675.
ia 198 F. 1,
13 181 Mich. 376, 148 N. W. 397.
14 197 F. 597.
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In the instant case, an empty car was being returned from New

Jersey, through Pennsylvania, to be turned over to the Western

Maryland Railroad. At Gettysburg it was broken into two pieces.
It was then loaded on another car, and taken to the; defendant's

repair shop at Rutherford, Pa. While the broken car was being
unloaded Koons was killed- These facts bring the case within the

rule as laid down in the cases cited, and the Pennsylvania Court
was following a rule almost universally adopted by both Federal
and State courts, in holding that Koons was engaged in interstate
commerce. C. E. R.

VALUATION OF GOODS SHIPPED BY

COMMON CARRIER

Carrier Cannot Arbitrarily Limit Liability

The recent decision by the Court of Appeals of Georgia in the
case of Bailey vs. American Railway Express Company, 108 S. E.

303, might appear unusual, in view of the well-established and com

monly known practice now in vogue for the liability of the carrier
in case of loss or damage to be stipulated when the contract af

freightment is entered into. However, an examination into the prin
ciples of law upon which the decision is based would indicate that
the decision is sound. A carrier cannot set an arbitrary figure which
has no relation to the value of the goods shipped as his liability in
case of loss.
In this case an agent of the shipper stated to the agent of the

carrier that he did not know the value of the goods shipped ; but at
the suggestion of the agent of the carrier agreed that the carrier
should stipulate in the bill-of-lading that the value of the goods was

$50.00. Loss ensued and an action was brought in the City Court
of Macon, where the stipulation in the bill-of-lading as to the value
was held binding upon the shipper and it was held that no recovery
could be had in excess of $50.00. The Court of Appeals reversed
this holding and allowed a full recovery; stating that while a com

mon carrier may charge a rate for the transportation of freight to
be determined according to the value of the article shipped, the
carrier cannot by an arbitrary agreement as to the value of the ar

ticle limit its liability for loss or damage through the fault of the
carrier. There can be little doubt but that such agreements are

against public policy and also violate the well-recognized rule of
law that a person cannot contract against his own negligence. South
ern Express Co. vs. Marks, Rothenberg & Co., 40 So. 65 ; Blum vs.

Monahan, 73 N. Y. S. 162.



NOTES AND COMMENTS. 71

In the past it was quite a common practice for the carriers to stip
ulate on their receipts or on the backs of bills-of-lading certain ar

bitrary amounts which were to be taken as the agreed valuations or

amount of damage recoverable in case of loss. Some courts upheld
these provisions, while other courts refused to enforce them and
awarded actual damages. A large proportion of the cases arose

over the loss of livestock or other animals in transit, including race

horses and other animals for exhibition purposes, Hart vs. Penn

sylvania R.R. Co, 112 U. S. 331.

The matter was finally set at rest by Congress, which, on June
26, 1906, enacted the Carmack Amendment to the Hepburn Act, and
the rule adopted by the United States Supreme Court pursuant
thereto, Missouri K. & T. R.R. Co. v. Harriman Brothers, 227 U. S.
657, has been adopted by most if not all of the State courts. The
rule now in effect is that provisions in contracts, receipts, bills-of-
lading, etc, shall not be binding upon the shipper in case of loss or

damage while the goods are under the carrier's control. Subse

quent Acts of Congress on March 4, 1915, as amended by the Act of

August 9, 1916, have modified the rule to the extent that a shipper
may voluntarily declare the value of the property and such volun

tary declaration is binding upon a shipper in case of loss or dam

age by the carrier. Special provisions are made with reference to

baggage; power being given to the Interstate Commerce Commis
sion to prescribe reasonable rules and regulations upon which rates

for the transportation of baggage upon which the value has been
declared are based. So much of these Acts as are now in form
will be found in Paragraph 11 of Section 20 of the Interstate Com
merce Act as amended.

The rule undoubtedly now is that carrier cannot arbitrarily limit
its own liability, but that a voluntary declaration by the shipper of
the value of the goods forming a part of the contract, whether ar

bitrary or not, is binding upon the shipper. This applies, of course,
where the goods are open to view or where the nature of the goods
is made known to the shipper, for it is well-established that the

shipper cannot conceal the real value of the goods or misrepresent
their nature to obtain the advantage of a lower rate and hold the
carrier for their actual value in case of loss or damage ; when if the
real character of the goods was made known to the carrier a higher
rate would be charged and a higher degree of care would be given
the goods and greater protection afforded against loss or damage.

C. L. C.
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RECENT CASES

Insurance�Warranty of Seaworthiness Not 'Implied in a

Time Policy.
All parts of an insurance policy will be harmonized and given

effect if possible; but, where the body of the policy and the riders

attached thereto are irreconcilable, the latter will control.1 Certain

portions of the body of the policy had been deleted, and it was ton-
tended that the rider was intended to express all the risks incurred

by the insurer. But the Court held that by deleting parts of the

policy the insurer thereby expressed its intention that the undeleted

portions should remain in force unless the rider was irreconcilable
with them.2
In the same case a rider provided that the policy covers only loss

or damage by fire and loss or damage by collision; and it was held
that these provisions referred only to like provisions in the body of
the policy and did not limit the entire risk to these two causes of

loss, nor to abrogate the provision as to insurance against perils of
the sea.

The Court further held that perils of the sea need not be catastro

phic under English law, nor will a warranty of seaworthiness be im

plied in a time policy under the English law.

Formerly in England there was no diffarence made between a time
and voyage policy as regards the implied warranty of seaworthiness.3
About 1853 the question was settled by the House of Lords, to the

effect that in a time policy there is no implied warranty that a ship
shall be seaworthy on the date when the policy ought to attach.4
This ruling was again attacked in 1877, when, after great consider

ation the former conclusion was accepted as final.5
This rule is not accepted universally by the American courts,

While some states, as Illinois,6 concur in the English doctrine, others,
for example Connecticut, repudiate it.7 The American authorities
in general seem to follow the courts of New York and Massachu

setts, which hold that seaworthiness is implied when the vessel is in

port,8 for then it can be made seaworthy before it sails ; but it is not

implied in a time policy issued upon a vessel which is then at sea.8
R. M H.

1 Jackson vs. British America Assur. Co., 63 N. W. (Mich.) 899.
2 Aetna Ins Co. et al. vs. Sacramento Stockton S. S. Co., 272 Fed. 55.
8 Dixon vs. Saddler (8 M. & W. 875).
* Thompson vs. Hopper, 25 L. J. Q. B. 249.
5 Dudgeon vs. Pembroke, 46 L. J. Ex. 409.
8 Merchants Ins. Co. vs. Morrison, 62 111. 242.
7 Hoxie vs. Home Ins. Co., 32 Conn. 21.
8 Berwind vs. Greenich Ins. Co., 118 N. Y. 234.
9 Hoxie vs. Pacific Mut. Ins. Co. (7 Allen 211).
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Trade Marks.
(Court of Appeals of District of Columbia. Submitted March 15,
1921; Decided April 4, 1921.)

Appeals from the Commissioner of Patents.

Applications were made by the Schoenhofen Company for the

registration of the word "Edelweiss" as a trade-mark for root beer

and for the registration of the same word as a trade-mark for

ginger ale. The applications were opposed in each case by John
Sexton & Co. However, the registration was allowed, and John
Sexton & Co. appealed as they used the mark on a compound from

which root beer was made, though they had never used the mark on

root beer as a beverage.
In a previous case (Schoenhofen Brewing Co. v. John Sexton &

Co., 41 App. D. C. 510) the Court stated that grape juice and beer

were not goods of the same descriptive properties, this distinction
not alone being based upon the theory that one is an alcoholic and
the other a non-alcoholic beverage, but that one is a cereal and the

other a fruit beverage, and held that the owner of a trade-mark for

grape juice cannot prevent its registration for root beer or ginger
ale.
The appellant's use of "Edelweiss" on a compound from which

the beverage of root beer can be made did not establish prior use

of the trade-mark on the beverage, and the prior use by appellee of
the mark on beer protected it in the extension of its use to other
cereal beverages, which would fall within the natural expansion of
its business. The Court declared that the Eighteenth Amendment,
compelling transition from the production and sale of alcoholic

beverages to non-alcoholic beverages, called for liberal protection
of trade-mark rights affected by this enforced change and decided
in favor of the appellee. (John Sexton & Co. v. Schoenhofen Co.)
273 Fed. 327.

J. C.

Holographic Wills

In re Henning's Estate�Letter Held Not a Will (199 P. 39) Supreme
Court of California, June 20, 1921.

This is an appeal from an order denying probate to a letter
written by the deceased (George E. Henning), dated May 15, 1920,
to his brother, the petitioner, for its probate, thisj letter being en

tirely written, signed and dated in the handwriting of the deceased
and containing a discussion of his love affair and that of another
and the statement that he was coming East for the purpose of

getting married if the girl he had picked out would have him.
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Owing to the following paragraph the petitioner sought to justify
his claim that the letter was testamentary in character:

"If there is anny trouble on the roade That is get hurt
ore sick thay (Edison Company) look after me and if I
should get killed there is plenty of money to put me

awav in fine shape. Then I want you to have every
thing."

Held, that from the whole letter it was evident that the deceased
was contemplating matrimony rather than death, and that the

judgment of the trial court in refusing to probate it was correct.
J. C.

Damages�Measure of
(Van Stiver v. Public Service Ry. Co. (N. J.), 114 A. 146.)

In a suit to recover damages for injuries done to his automobile
truck by a collison with a car of defendant, plaintiff gave evidence
to show that the cost of repairs so as to restore the truck to the

condition in which it was just before the collision would be $3,000,
and contended that he was entitied to recover that amount, that is,
that the measure of his damages was the cost of restoring the truck
to its former conditiom Plaintiff admitted that he had sold the
truck for $1,000 after the accident without having made any re

pairs. Held, that the trial court properly instructed the jury to dis

regard the evidence as to the cost of repairs and to award plaintiff
an amount equal to the difference between the value of the truck

just before the accident and the price it was sold for after the
accident, the measure of damages being the difference in value of
the truck just before and just after the injury, and plaintiff, by his

sale, having determined its value after the accident.
B. M.

Contracts�Construction of�

(Providence Ice Co. v. Bowen (R. I.), 114 A. 186.)
Defendant agreed to sell to plaintiff a certain percentage of all

ice harvested by him during a given period ; plaintiff to pay therefor
a minimum price of $1.00 per ton. The written agreement further
provided that should defendant receive from any other "in writing,
a bona fide offer or offers" of $1.50, or more, per ton for 500 tons,
or more, the plaintiff would pay, in addition to the $1.00 per ton,
one-half of the increase in price or would! forfeit his right to tne

amount of ice covered by the offer. Defendant notified plaintiff of
receipt of offer of increased price. Plaintiff insisted that it was

entitled to see the offer, and refused to elect to pay the increase or

forfeit its rights. Held, in accordance with the established rule
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that "when a written contract is clear and unequivocal, its meaning
must be determined by its contents alone; and a meaning cannot

be given to it other than that expressed," that defendant was not

bound to submit offers received to plaintiff ; that upon notice from

defendant that he had received an offer, although such notice did

not state that the offer was bona fide or in writing, plaintiff was

bound to elect whether it would pay the increased price or forfeit

its rights ; and that defendant was not bound to sell ice not included

in the contract before selling that which was included.
B. M.

Liquidated Damages�

(Ehy et al. v. Waterloo C. F. & N. Ry. Co. et al, (Iowa), 183 N. W.
378.)

One Elzy contracted with defendant to do certain grading of

railroad beds. The written agreement between the parties provided
that "the contractor specifically agrees to pay to the railway com

pany as liquidated damages the sum of $50 for each and every

day" after a certain day that the work remained unfinished. It was
further provided that the railway company might, as an alternative

to demanding payment of the $50 per day in case of default, pro
ceed, at its election, in one of several different ways. There was a

default of 252 days. Held, that an agreement for liquidated dam

ages, like all other contracts, must, in order to be valid, be mutual,
and, by the terms of the present contract, there was not such mutual

ity, as the railway company reserved the right to discard the stipula
tion as to damages and to proceed in another manner in case of
default. It was further held, that, in determining whether a given
provision is for liquidated damages or for a penalty, the court is
not controlled by the words of the provision but may consider all
relevant extrinsic circumstances, and doubts will be resolved against
construing the provision as one for liquidated damages.

B. M.

Insurable Interest�Interest Of Husband In Wife's Property.
Da Frian vs. Bankers, and Merchants Mutual Fire Relief Ass'n (133
Pac. 1183)

Husband had a policy of insurance issued to himself on homestead
the title to which was in the name of his wife. Court held that hus
band has insurable interest in homestead though the title is in wife's
name. Funk v. Anchor Fire Insurance Co. (153 N. W. 1048; 1915).
Where the laws relating to married women give them the absolute

ownership in their separate property, and the possession, control
and management of it, the husband has no insurable interest in his
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wife's property solely by virtue of the marital relation. Busset vs.

Insurance Co. (122 N. W. 703; 1909). But where the law gives
the husband the present right of enjoyment of his wife's property
during her life he has an insurable interest therein. (Doyle vs.

American Fire Insurance Co. (181 Mass. 139.). Also the husband
has an insurable interest in a dwelling house occupied by himself
and family, though the title may vest in the wife. In Missouri it
was held that should a husband convey an undivided one-half interest
in his property to his wife he may not thereafter lawfully insure the
entire property in his own name. La Fout vs. Home Insurance Co.

(182 S. W. 1029; 1916). The mere fact that the husband collects
the rents and uses the money as his own does not give him an insur
able interest in his wife's separate property in Missouri. Wisicoup
vs. American Insurance Co. of Newark, N. J. (172 S. W. 73;
1915). In Tennessee it was held in Gleason vs. Prudential Fire
Insurance Co. (151 S. W. 1030; 1912) that a husband having a

freehold interest, and, the right to control the property of his wife
has an insurable interest therein. In Oregon a husband cannot collect
on a fire insurance policy running to himself on his wife's property ;
he having no insurable interest.

A. K. S.

Taxation�Taxing Property Of Agents Of Government.
In Protest of Bendelari, Gross Production tax, 1919, 198 Pac.

006, the question determined was the constitutionality of a gross pro
duction tax on the property of an agent of the government. The
plaintiff in error, A. E. Beridelari, being an agent of the government,
contended that a tax on his business and his property was an attempt
to impose a tax upon a Federal agency, or, upon the means and in

strumentality, by which the government was performing it's duty,
right and obligation to certain Indian wards by virtue of a certain
act of Congress, June 7, 1897, and was therefore of no effect. The
court stated that no constitutional implications prohibit a state from

taxing the property of an agent of the government, merely because
it is the property of such agent. In Union Railroad v. Wm. S. Penis-
ton (18 Wall. 5-50), the court says: "The property of the Union
Pacific Railroad, although the corporation was created by Congress,
and the company is an agent of the general government designed to

be employed, and, actually employed in the legitimate service of the

government, both military and postal, is not exempt from state taxa

tion." The question is whether the tax does, in truth, deprive them
of the power to serve the government as they were intended to serve

it, or, does hinder the efficient exercise of their power. A tax upon
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the property of an agent has no such necessary effect. In Central
Pacific Railroad vs. California (162 U. S. 91) the Supreme Court
said : "Although a corporation may be an agent of the United States,
a state may tax its property subject to the limitation pointed out in

R. R. Co. vs. Peniston supra." If Congress does not interpose to

protect corporations employed by the government from taxation,
such state taxation cannot be considered as obnoxious or a hindrance
to the operation of the National Government. "A State may not

burden interstate commerce by taxing its commerce, but it may
measure the value of property of a corporation engaged in interstate
commerce within a state by the gross receipts, and impose a tax

thereon if the same is in lieu of all taxes upon the property of such

corporation." U. S. Express Co. vs. Minnesota (223 U. S. 335).
Thus, in protest of Bendelari, supra, the final conclusion of the

United States Supreme Court is that tangible property used in the

service of the government, by its agent, is subject to an ad valorem
tax unless protected by Congress ; and that a gross production tax,
as provided in this case, is not a tax upon the earnings of the agent,
or upon his right to engage in business, but is a property tax based

upon the property and the value thereof within the state, and, there
fore, a legal tax. A K S

Equity�Attorney, Obtaining Adverse Interest With Con
sent Of Client, Held Entitled To Compensation On Being
Compelled To Surrender The Property To His Client.
DeWalsh v- Braman, 160 III. 415, 43 N. E. 597, Columbus v. Mercan
tile Trust Company, 218 U. S. 645, Hager v. Thompson, 1 Black 80,
17 L. cd. 41.

The defendants, one of whom was plaintiff's attorney, acting for

plaintiffs and with their knowledge and consent, purchased a con

trolling interest in a failing corporation, in which plaintiffs were

stockholders, and assumed its management, and by their efforts

brought it to a condition of great prosperity, whereupon plaintiffs
demanded a transfer of the stock held by defendants, under the rule
that an attorney cannot acquire an interest adverse! to the interest
of his client. Held, that the maxim as to doing equity applied, and,
while defendants would be required to make the transfer, they
should lie allowed fair compensation for their services up to the time
of the demand upon them, and for a reasonable time thereafter to
enable them to have complied therewith ; they having been guilty of
no actual fraud. (Moller v. Pickard, 188 N. Y. S. 791).
It is a well settled rule that all dealings between an attorney and

his client must be characterized with the utmost fairness and good
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faith. Matter of Flannery, 153 N. Y. S, 612 (aff. 212 610 mem. 106

N. E. 630 mem.). In re Danford, 157 Cal. 425, 108 P. 322. So

strict is the rule that dealings between the attorney and his client are

held, as against the attorney to be prima facie fraudulent. Shrop
shire v. Ryan, 111 Iowa, 677, 82 X. \V. 1035; Reilly v. Frias, 147

X. Y. S. 84; Thomas v. Turner, 87 Va. 1, 12 S. E. 149, 668; Stock

ton v. Ford, 11 How. 232. However, the rule is not inflexible. Many
courts take a different stand from that taken in the instant case, and

hold that where the dealings are fair and just they will be upheld.
Myers v. Luzerne County, 124 Fed. 436 ; Morris v. Smith, 130 111.

304, 23 X. E. 241 ; Garceau v. McNamara, 125 Minn. 130, 145 X. W.

809 ; Kidd v. Williams, 132 Ala. 140, 31 S. 458, 56 LRA 879.

In re compensation awarded the attorney. One of the oldest and
most venerable maxims of the law is : "He who seeks equity must

do equity."
W. C. K.

Internal Revenue� Offense Of Unlawful Removal Of
Spirits From Warehouse Xot Same As Illegal Transpor
tation.

The removal of distilled spirits from a government warehouse
without payment of the tax thereon, or in the absence or without
the knowledge of the storekeeper, contrary to Rev. St. Sec. 3296, and
Revenue Act August 27, 1894, Sees. 51, 59, though in a sense the

transportation of the spirits, is not the same offense as the illegal
transportation of intoxicating liquors contrary to National Prohibi
tion Act, tit. 2 and 3, as respects the question of implied repeal.
United States v. Freidericks, et al. 273 Fed. 188.

The instant case is one of a great number of cases arising under
the National Prohibition Act, the great majority of which have not

yet been decided. Practically all these cases revolve around that sec
tion of the Act (Sec. 35, Title II.) which provides that "All pro
visions of law that are inconsistent with this act are repealed only to

the extent of such inconsistency * * * " The district courts
seem to be hopelessly divided on the question of just what parts of

the previous enactments are repealed.
In the case of United States v. Yugonivich (41 Sup. Ct. 551), the

only case arising under the Xational Prohibition Act which has yet
been decided by the United States Supreme Court, the Court said:
"It is, of course, settled that repeals by implication are not favored.

It is equally well settled that a later statute repeals former ones clearly
inconsistent with the earlier enactments. (United States v. Tyden.
11 Wall. 88). In construing penal statutes, it is the rule that later
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enactments repeal former ones practically covering the same acts

but fixing a lesser penalty." On the other hand, there is a well-estab
lished line of decisions holding that where two statutes cover, in
whole or in part, the same matter, and are not absolutely irrecon

cilable, and no purpose to repeal the earlier act is expressed or clearly
indicated, the courts will, if possible, give effect to both. Frost v.

Wenie, 157 U. S. 46, 15 Sup. Ct. 532, 39 L. Ed. 614 ; United States
v. Lee Yen Tai, 185 U. S. 213, 22 Sup. Ct. 629, 46 L. Ed. 878 ;

Franke v. Murray (C. C. A. 8) 248 Fed. 865, 160 C. C. A. G23, L. R.
A. 1918E; 1095, Ann. Cas. 1918D, 98; United States v. Sacein Rou-
hana Farhat (D. C. S. D. Ohio, E. D.) 269 Fed. 33.

Among the cases holding that certain sections of earlier enact

ments are repealed by the National Prohibition Act are United
States v. Windham (D. C. E. D. S. C.) 264 Fed. 376 ; United States
v. Yuginni (D. C. Or.) 266 Fed. 746; United States v. Puhac (D. C.
E. D.) 268 Fed. 417; The Goodhope (D. C. W. D. Wash. N. D.)
W. D. Pa.) 268 Fed. 392 ; United States v. StafofF (D. C. E. D. Mo.
268 Fed. 694; United States v. Fortman (D. C. W. D. Okl.) 268

Fed. 873; United States v. One Haynes Automobile (D. C. S. D.

Fla.) 268 Fed. 1003; also Ketchum v. United States (C. C. A. 8)
270 Fed. 416.
The cases reaching a different conclusion covering some of the

same sections are United States v. Sohn (D. C. Mont.) 265 Fed.

910; United States v. Turner (D. C. W. D. Va.) 266 Fed. 248,
supra; United States v. Sacein Rouhana Farhat (D. C. S. D. Ohio,
E. D.) 269 Fed. 33, supra; United States v. Phillips, 270 Fed. 281.
The law on the above question is in a very unsettled condition at

the present time, and the United States Supreme Court seems very
reluctant to make any broad decision covering the provisions of this
Act (National Prohibition Act). It is thought, however, that in
view of the great number of cases involving questions arising under
this Act, it will be necessary in the not far distant future for the
Court to make some very vital decisions on this question.

W. C. K.

Constitutional Law�Constitutional Provisions Must Be In
terpreted In Consonance With Objects And Purposes.

Where constitutional provisions are not free from doubt they must
be interpreted as nearly as possible in consonance with objects and

purposes in contemplation at the time of their adoption. Story v.

Richardson, 198 P. 1057.
The fundamental purpose in construing a constitutional provision

is to ascertain and give effect to the intent of the framers and of
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the people who adopted it. Julliard v. Greenman, 110 U. S. 121, 4

Sup. Ct 122, 28 L. ed. 204, 38 LRA 733 ; Prigg v. Pennsylvania, 16

Pet. 539, 10 L. ed. 1060 ; Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 23,
U. S. Bank v. Deveaux, 5 Cranch, 61, 3 L. ed. 38 ; Fargo v. Powers,
220 Fed. 697 ; Falconer v. Campbell, 8 F. Cas. 4, 620, 2 McLean 195 ;

In re Dowling, 219 X. Y. S. 44, 112 X. E. 545; State v. Robinson

(X. D.), 160 X. W. 514; Booth v. Miller, 237 Pa. 297; Willoughby
on Constitutional Law, 37 ; Slaughter House Cases, 16 Wall. 36, 21
L. ed. 394. The courts, therefore, should constantly keep in mind
two things: First, the object to be accomplished by its adoption;
Jarrolt v. Moberly, 103 U. S. 560. 26 L. ed. 492 ; Perry v. Gross, 172
Cal. 468, 156 P. 1031 ; State v. Butler, 70 Fla. 102, 69 S. 771 ; People
v. Metz, 193 X. Y. 148; 85 X. E. 1070; 86 X. E. 986; Gibbons v.

Ogden, supra. Second, the evils, if any, sought to be prevented or

remedied. Jarrolt v. Moberly, supra ; People v. Chautauqua County,
43 X. Y. 10 (1011 McGrath v. Grant 69 App. Div. 314, 74 N. Y. S.
"82) ; State v. Robinson (X. D.), supra.

W. C. K.
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TWO GREAT TEACHERS OF THE LAW

The Nature and Sources of the Law, by John Chipman Gray,
LL.D, Yale and Harvard, late Royal Professor of Law in Harvard
University. Second Edition. From the Author's Notes, by Roland

Gray, LL.B. New York. The MacMillan Company, 1921.

Essays On Constitutional Law and Equity and Other Sub
jects, by Henry Schofield, late Professor of Law in Northwestern

University, edited by The Faculty of Law, Northwestern University.
2 Vols. Boston. Published for Northwestern University Law
School, by The Chipman Law Publishing Company, 1921.

HE English historian, Hallam, said of Montaigne that he was

1 one of those authors "whom a gentleman is ashamed not to

have read." So we may say of Professor Gray that he is an author

whom every lawyer should be ashamed not to have read. This sec

ond edition of his Nature and Sources of the Law, issued 12

years after the first appearance of the book, contains 309 pages of

text; the preface by the author to the first edition; a short preface
by the editor of this edition ; a table of contents well sub
divided ; an appendix of 25 pages ; a table of 125 cases cited ; a list
of 85 authors commented on or quoted, and a serviceable index of 8

pages.
In his preface the editor says : "At the time of Professor Gray's

death, in 1915, he had made notes for a second edition of this book.
His chief reason for republishing the work was the desire to put it
into a form which would reach a larger number of readers. This

purpose I have tried to accomplish in several ways, some of which
are expressly indicated by the author, others were adopted by me

to carry out his intention. The quotations in Latin, Greek and Ger
man have been translated at the foot of the page ; and most of the
technical legal terms have been explained. Citations have been added
to references and quotations, where I could find them. There have
been several transpositions, but no omissions except of a few para

graphs at the beginning. The additions to the text, as distinguished
from the notes, are all due to the author."
The text is divided into two parts : Part I, Nature of the Law, in

troduction and seven chapters ; Part II, Sources of the Law, six

chapters.
The introduct;on opens with Professor Gray's well-known defini

tion of "The Law :" "The law of a community consists of the gen-
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eral rules which are followed by its judicial department in establish

ing legal rights and duties. To determine the law we have to con

sider the sources from which that department has drawn it."

Defending in Chapter IV this definition, the author says: "The
difference in this matter between contending schools of jurispru
dence arises largely from not distinguishing between the Law and
the Sources of the Law. On the one hand, to affirm the existence of
Nicht positivisches Recht, that is, of law which the Courts do not

follow, is declared to be an absurdity ; and on the other, it is declared
to be an absurdity to say that the Law of a great nation means the

opinions of half-a-dozen old gentlemen, some of them, conceivably,
of very limited intelligence. The truth is, each party is looking at

but one side of the shield. If those half-a-dozen old gentlemen form
the highest judicial tribunal of a country, then no rule or principle
which they refuse to follow is Law in that country. However de

sirable, for instance, it may be that a man should be obliged to make

gifts which he has promised to make, yet if the Courts of a country
will not compel him to keep his promise, it is not the law of that

country that promises to make a gift are binding. On the other hand,
those six men seek the rules which they follow not in their own

whims, but they derive them from sources often of the most general
and permanent character, to which they are directed, by the organ
ized body to which they belong, to apply themselves."

In Part I, the author considers in the seven chapters, Legal
Rights ; Legal Persons ; The State ; The Law ; The Courts ; The Law
of Nations ; Jurisprudence.
The six chapters of Part II deal with Statutes, Judicial Prece

dents; Judicial Precedents in the United States; Opinions of Ex

perts; Custom; Morality, and Equity.
The five parts of the appendix discuss Pu Usus in the Later

Roman Empire ; Hereditas Jacens ; Reception of the Roman Law ;

Autonomy ; Desuetude of Statutes in the United States.

"The Common Law," Professor Gray says in his introduction,
"has often been reproached with the lack of precision and certainty
in its definitions, but, in truth, it is a great advantage of the Common
Law and of the mode of its development by judicial decision, that
its definitions are never the matters resolved by the cases; they are

never anything but dicta. If at the end of the sixteenth, or of the
seventeenth, or even of the eighteenth century, there had been defi
nitions binding by statute on the Courts; if the meaning of "con
tract," and "malice," and "possession," and "perpetuities," had been

fixed, what fetters would have been imposed on the natural develop-
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ment of the law. And it is the great disadvantage of a written code,
that practicing lawyers and jurists alike are hampered by the cast-

iron classification and definitions of a former generation, which, in
the advancement of legal thought and knowledge, are now felt to be

imperfect and inadequate." In chapter IX, on Judicial Precedents,
the author already points out the differences between the value at

tached to precedents under the Civil Law and under the Common
Law. "While on the Continent of Europe jurists have insisted and
still insist that a decision by a court has, apart from its intrinsic

merit, no binding force on a judicial tribunal, even on a tribunal
from which an appeal lies to the Court rendering the decision, it is
law in England and in the United States that, apart from its intrin
sic merits, the decision of a court is of great weight in that court
and all coordinate courts in the same jurisdiction, and that it is

absolutely binding on all infreior courts." He then discusses from

questions that suggest themselves as to precedents under the English
Law : "1. How great is the authority of a decision in the court

which made it, or in a court of coordinate jurisdiction? 2. Is
there any court which is absolutely bound by its own decisions?
3. Does a lower court ever decide in opposition to a higher court
of appeal? 4. Can decisions of the courts be properly considered
as sources of Law?" The short chapter on the Law of Nations
illustrates the author's happy faculty of dealing with an intricate

subject in plain and familiar terms, and I select from this chapter
a sentence to which most students of International Law will yield
a hearty assent, with which to close this review: "On no subject
of human interest, except theology, has there been so much loose

writing and nebulous speculation as on International Law."

A book just issued, that will be welcomed by all lawyers, and

especially by all teachers of law, is the collection of essays pn legal
topics by the late Professor Henry Schofield, of the Law School of
Northwestern University.
Mr. Schofield was born in Dudley, Massachusetts, August 7,

1866 ; graduated from Harvard College in 1887 with the degree of
A. B., and from Harvard Law School in 1890 with the degrees of
LL. B. and A. M. He practiced law in Chicago for ten years, part
of the time as Assistant Corporation Counsel to the City of Chicago.
From 1901 until his death in 1918 he was Professor of Law in the
Northwestern University Law School.
The essays now published are on the two subjects in which

Professor Schofield was principally interested, and to which he
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devoted the greater part of his time as teacher, Constitutional
Law and Equity.
The dedication shows the high esteem in which he was held by

his colleagues in the Faculty. "In tribute to the memory of Henry
Schofield, a wise and fearless advocate, an accomplished scholar,
a beloved and inspiring teacher, a loyal and unselfish associate, and
a consummate master of American Constitutional Law. These

pages recording his contributions to our legal system are collected

by his colleagues in Northwestern University."
Two forewords also pay tribute to the character and learning of

the author. The first is by Dr. John H. Wigmore, Dean of the Law

School. The other is signed A. K, and is undoubtedly from the pen
of Professor Albert Kocourek, a member of the faculty. His analy
sis of Professor Schofield's teaching methods should be helpful to
those who are trying to perfect themselves in the art of training
law students. "We doubt if any contemporary of Professor Scho

field in any American law school excelled him in the capacity of

making legal problems interesting by the lecture method. He

seemed to make small use of notes or memoranda, but spoke
informally, and with the most remarkable ease, clearness, and

attraction. He did not make the mistake of taking too much for

granted either in the direct or collateral information of his auditors.
His discussions were complete and well-rounded. He exhausted
his subject when he undertook to speak at length. Collateral and

preliminary points were tactfully explained where a more pedantic
person would be silent. He never sought in the classroom or

elsewhere to make an impression. His object was to make himself
understood, and in this he undoubtedly succeeded."

Professor Schofield brought to his work as a teacher and writer
ripe scholarship, experience in dealing as a practitioner with con

crete practical legal problems, and a rare lucidity- of diction and
freshness of style in dealing with abstract propositions of law.
A glance at the topics covered by these essays will show the

range and importance of the subjects discussed.

Part I.�Constitutioiwl Law. Topic I, The Relations of the
Federal and State Courts, under the Constitution : II,
The Full Faith and Credit Clause : III, Trial by Jury :

IV, Interstate Commerce: V, Punishment: VI, Religi
ous Libertv- and Liberty of the Press: VII, The Obli
gation of Contracts Clause: VIII. The Power of Ap
pointment to Public Office : IX, Due Process of Law.
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Part II.�Equity. Topic I, Specific Performance: II, Construc
tion, Reformation, and Rescission of Written Instru
ments: III, Relief Against Torts: 1V; Relief Against
Proceedings at Law : V, Subrogation and Exoneration :

VI, Administration of Assets.
Two extracts must suffice to illustrate Professor Schofield's

style and method of presentation. In his chapter entitled "The

Supreme Court of the United States and the Enforcement of State
Law by State Courts," we find these sentences of great eloquence
and restrained power:
There can be no doubt that the repeated emphatic judicial declara

tion of Federal judicial impotency under the due process of law

prohibition of the Fourteenth Amendment to correct State judicial
errors of State law has been, and is being, perverted in actual prac
tice in some of the States into meaning that State Judges hold a sort

of constitutional grant of a Federal license to solve questions of

State law on the principle of a new Lex Regia:�Quod judici placet,
legis vicem habet.
The due process of law prohibition of the Fourteenth Amend

ment secures and protects at least "the substance of original justice"
against hostile State action. Does not "the substance of original
justice" forbid State Judges, when adjudicating upon matters of

private right, to disregard the established law of the State, at least
to such an extent that their judgments, purporting to be authorized

by the State law, cannot stand with the reason of mankind when

they are debated abroad? And does "the substance of original
justice" allow State Judges, when adjudicating upon matters of

private right, to promulgate, and enforce retrospectively, any rule
of State law the State Legislature constitutionally could promulgate
for prospective operation and application? Was not "local justice,"
or "local common law," or whatever else oife may choose to call it,
abolished by the authoritative command "of the American people,
and, if gentlemen please, of the American States," on July 28, 1868?
As respects "the substance of original justice" touching the private
rights of life, liberty, or property, have not the American people
deliberately chosen to be one people for the purpose of protecting
those rights?
If the Supreme Court of the United States would apply the

restraint of due process of law�in the traditionally accepted sense

of it as applied to Judges�to State Judges, with a fraction of the

rigor with which a majority of the Court to-day are applying the
restraint of due process of law�in its new, American sense as

applied to Legislators�to State Legislatures, and to Congress, the
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Court would touch, and could help practically and powerfully to

heal, the sorest judicial spot in the body politic today easily within

the legitimate reach of its constitutional authority.
The first of the essays on Equity subjects is called, "The word

'Not' as a test of Equity Jurisdiction to Enjoin a Breach of Con
tract." In this essay, in discussing the opinion of Lord St. Leonard
in the leading case of Lumley v. Wagner, decided in 1852, Professor
Schofield is at his best :

"Whatever he might think about Lord St. Leonard's interpreta
tion of the cases decided prior to Lumley v. Wagner, and relied on

by him in the decision of that case, certainly no English lawyer,
after Lumley v. Wagner, could stand up at the bar of any English
Court below the House of Lords and deny the proposition that the
Court of Equity has jurisdiction to restrain a defendant from
breaking a contract which the Court cannot compel the defendant by
decree to perform in specie. He had to acquiesce in that proposition
as fixed law, and to confine himself to its application. And after
Lumley v. Wagner the argument was frequently made that the
jurisdiction was confined to cases where the contract contained
an express negative clause binding the defendant not to break it,
and that, consequently, the presence of express negative words in
the contract was the test to be applied to resolve the case in hand,
the Court to exercise this jurisdiction where the negative words are

present, and to refuse to exercise it where the negative words are

absent. But the argument did not prevail, even in cases of con

tracts for purely personal service. The Court acted on the theory
of an implied negative not to break the affirmative contract. After

Lumley v Wagner, it first acted on that- theory in the case of con
tracts for purely personal service, and a little later in the case of
contracts with a different subject-matter. In 1891, the English
Court of Appeal overthrew the theory of an implied negative as

a sole basis of the jurisdiction of a Court of Equity to restrain
a defendant employee from breaking a contract for purely personal
service. But the theory perhaps has never been expressly over

thrown in toto in the case of other contracts, though it has at

least been said often by English Judges that neither an express

negative nor an implied negative has any direct relation whatever
to the question whether the case is a proper one for the exercise of
this jurisdiction, the doctrine of express and implied negatives being
merely an old and simple doctrine of English grammar bearing only
on the question�quite separate and distinct from the question of
Equity jurisdiction, a question of remedy only�whether the de
fendant has or has not broken, or is or is not threatening to break,
his contract. In this country, the notion that the jurisdiction of a

Court of Equity to restrain a defendant from breaking a contract
which the Court cannot compel him by decree to perform in specie
may hinge on the presence of negative words in the contract has
not been taken seriously, though it is not always easy to tell upon
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what grounds our Courts do proceed in exerting, and refusing to

exert, such jurisdiction."
The essays on "Religious Liberty and Bible Reading in Illinois

Public Schools" and "Freedom of the Press in the United States"
will be read with great interest. They are valuable contributions
to the literature on these topics. The limits of this article forbid
further extracts. I cannot do better than close this brief and inade

quate review with the closing words of Dr. Wigmore's Foreword:
"It would have been not merely an injustice to his memory, but a

great loss to American legal literature, not to preserve these con

tributions in collected and permanent form for wider perusal. Hence
this volume.
"It will serve to perpetuate for the benefit of the profession the

work of one of the wisest, most original, and most trustworthy legal
thinkers of our time."

Henry Sherman Boutell,
Professor of Constitutional Law.
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