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THE LEGAL SYSTEM OF JAPAN
By Dr. J. E. de Becker*

IN considering the present state of Japanese jurisprudence and

the Japanese system of courts and procedure, I think it is

convenient to commence with a brief outline of the legal history
of the Empire.
The legal history of Japan may be roughly divided into three

periods, namely:
(1) The First Period�from the foundation of the country

to the seventh century�when the national patriarchal system
obtained. During this period, services in the nature of ancestor-

worship constituted the most important function of the Govern

ment, and official positions, both central and local, were heredit

arily occupied by various leading families, even military service

being performed by certain powerful houses supported by their

own followers. Trades and crafts of various kinds were also

hereditary in certain families. The authority of the heads of

families was very great indeed; in fact, they were like the house

hold fathers in ancient Rome, absolute autocrats within their

family circles and enjoyed the jus vitae necisque. The private
ownership of land had not only commenced, but the abuse of

monopoly of land was already not inconsiderable.

(2) The Second Period, embracing the interval between the
seventh century and the Restoration in 1868. Chinese civiliza
tion had been gradually gaining ground in Japan. In the seventh

century the Chinese legal system�that is, the system under the
Soei (590-618) and T'ang (618-907) dynasties�which mark the
most brilliant period in the history of Chinese law�was adopted
*Dr. de Becker is a Londoner by birth and education, and is a member of the Honorable

Society of the Middle Temple, London. He is a citizen of Japan by naturaliza
tion. Dr. de Becker has been practicing law in Japan for over twenty-five years
in Yokabama and Tokio, and is one of the few Westerners, if not the only man,

of non-Japanese birth, who has mastered the intricacies of the Japanese legal
language and system.
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on an extensive scale. An office charged with the superintend
ence of national worship (Shingi-kwan) was established apart
from, but on an equal footing with, the Daje-kwan (Great Council
of State), the latter being the highest organ of the Government,

subject to which were various departments nearly answering
respectively to the various branches of the present administra
tion. The whole country was divided up into provinces, districts
and villages with their respective heads, while the common rank

and file of the people were classed in groups of five houses

(go-nin-gumi) , the members of each group being required to

assist and watch each other and assume the obligation of a kind

of mutual joint liability guarantor for good behavior vis-a-vis

the State. The system of hereditary occupation of offices�as

also the practice of the hereditary pursuit of crafts and trades�

was abolished, so that all persons became eligible for public
office irrespective of their birth and rank, such eligibility being
based on education and merit, and everybody became free to

practice any trade, craft or profession they liked. A general
conscription system was adopted, and one-third of all able-

bodied males, except officials, were required to enlist at the age
of twenty. In order to remedy the abuse of the monopolization
of land, the whole of the arable land of the country was national

ized, and it was distributed among the people at an equal rate,
the land held by each person reverting to the State at his death,
and neither sale nor succession was allowed, though the holder

might let it for a term not exceeding one year. A land tax and
kind of poll tax were levied. Schools were established in various

parts of the country, and their graduates were appointed to public
offices upon successfully passing competitive examinations.
Elaborate criminal laws and civil laws (including a body of
minute rules governing family law) were also enacted.

The adoption of the Chinese system gave a great impetus to

the progress of civilization in Japan; and the science of law

attained a high degree of development. The system was, how

ever, not in harmony with the existing conditions of the country
in many points, and it consequently gradually fell into disuse
as time went on. Japan having been an essentially agricultural
country from time immemorial, the desire of the people for

private ownership of land was so strong that it was found hard

to maintain the system of national ownership. Birth and lineage
also were held in such high consideration and esteem that it

was no easy matter to appoint persons to public offices purely
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in consideration of their inherent merit. The result was that

public offices soon became the exclusive property of a few

powerful families, and land passed, to a great extent, into the

hands of influential houses and ecclesiastical bodies. Owing to

the decline of the military system the Government was obliged
to call in the services of the military clans from time to time;
and at length political power fell into the hands of one successful
warrior family after another, and a feudal system was developed.
The decline of the authority of the Central Government re

sulted in the division of the country among various local chief

tains, who lived in a perpetual state of war with each other.

One after another of these chieftains who succeeded in sub

duing the rest established a separate Government, called the

"Bakufu" (meaning "headquarters"), and part of the country
was divided among those of his vassals who had rendered ser

vices to him in his work of pacification, while part was allowed
to be retained by such influential houses which had gracefully
submitted to his authority. These local lords, or "daimyo,"
were subject to the strict control of the Government, but within
their own domains they were absolute autocrats. The family
which succeeded in organizing this system in its most complete
form was that of Tokugawa. This family continued in power
from 1603 to 1868, during a period of 265 years. The legal
system of the successive military governments was founded on

custom. Their written laws were intended to serve practical
purposes and made but little pretence to elaborateness of form.
But throughout this period the Chinese influence continued to

make itself felt, though subject to modifications rendered neces

sary by the changing conditions of the country. The written
laws of the Tokugawas were mostly kept secret, such laws being
known only to those who were immediately concerned in their
administration. Of such laws, the most important were those
which regulated the relations between the de facto Government
in Tokyo (called Edo in those days) and the Imperial Court in
Kyoto (which continued in existence uninterruptedly, though it
enjoyed but little real power), and the relations between the
Government and the provincial lords, and the criminal law, the
latter being followed by the provincial lords and a similar
system being enforced in their respective domains.
All real power vested in the "Bakufu," although some shadow

of authority was reserved to the Imperial Court, the expenditures
of which, together with the salaries of the court functionaries.
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were paid by the "Bakufu." The "Bakufu" thus attended to

diplomatic and military affairs and matters relating to minting,
gold, silver and copper mining, temples and shrines, important
suits, etc., while the capital itself and all points of vantage
throughout the country were placed under its direct control,

being governed by agents, or governors (daikwan) of its own

appointment. The other part of the country was parcelled out

among about two hundred and seventy provincial lords. These

lords were left to act pretty much as they chose within their

respective domains, which were, therefore, practically so many

independent petty states. The Government retained the wives

and children of these provincial lords in Edo by way of hostage,
and they were themselves required to attend at the seat of

Government for a certain period of time each year. In the event

of any provincial lord being guilty of a serious fault, and failing
to preserve proper order, his fief was reduced, exchanged for

another or entirely forfeited. In time of war these lords were

required to furnish men and arms, while in time of peace a fixed

tax was levied for military purposes, and when the Government
carried out important works (such as the construction of the
Nikko Temples) they were expected to make adequate contribu
tions toward the expenses. Further, in case of need, anything
and everything could be required of them without the Central
Government being hampered by any legal restrictions whatever.
The other notable features of the Tokugawa law were (1) that

foreign intercourse was considerably restricted by the Govern
ment in order to safeguard its own existence and permanent
tenure of power, and Christianity was forbidden to the same end,
and (2) that the nation was classified into warriors (bushi) and
commoners ("heimin") , etc. The warriors were granted here

ditary allowances and were forbidden to carry on business for

profit, while commoners were disqualified from entering the civil
or military services, but were required to pursue productive
industry. The sale of land was also forbidden with a view to

prevent its being monopolized by a few persons. On the other

hand, a large number of businesses were constituted monopolies
in favor of certain families to the restriction of free competition.
Arrangements were also made in order to cause neighbors and
relatives to help and assist each other in case of need.
The natural result of the long and peaceful tenure of power

by the Tokugawa family was that the whole system became

internally rotten, and its weakness was glaringly exposed when



THE LEGAL SYSTEM OF JAPAX 5

the Government showed itself utterly unable to meet the diffi

culties involved in the foreign intercourse which was forced

upon the country by the United States and various European
powers in the fifties of the last century. The national confidence
in the Tokugawa authorities being shaken, the disaffected and

ambitious clans rose against them in the name of the Emperor
(whose cause had been gradually gaining ground), with the

well-known result that Tokugawa Reiki, the last of the Tokugawa
rulers, found himself constrained to resign his power in favor

of the Imperial Court in 1868. A new regime was then inau

gurated, and with it we enter the third and last period of the

legal history of Japan.
(3) The Third Period.�The legal institutions of this period

are mostly based on those of Europe and America, just in the
same manner as those of the Second Period were chiefly based
on Chinese models. But at the beginning of the period, the res

toration to the old regime (as founded on the Chinese system)
was strongly advocated, as was but natural, and the organization
of the Central Administration and the criminal law were, among
other things, almost a complete revival of the Chinese system
which had been introduced at the beginning of the Second Period
which we have discussed above, the only modification introduced
into the older system of Central Government being the adoption
of public opinion in the matter of legislation�a new idea bor
rowed from the West.
In 1871 the provincial lords lost their power and the country

was again divided into districts and prefectures governed by
officials directly appointed by the new Central Government.

Following the example of Western countries, improvement after
improvement was introduced in respect to the military system,
finance, communication, education, banking, justice, etc. The
distribution of social castes under feudalism was abolished, and
with it were swept away various regulations by which special
privileges had been conferred upon certain classes of the people.
In 1873 the first Budget was promulgated. In 1875 the Senate
(Genroin) and the Supreme Court (Daishin-in) were organized
and a change was made both in legislation and in the adminis
tration of justice. Perfectual assemblies and town and village
assemblies were constituted in 1878. In 1880 the Board of Audit
was established, and a Criminal Code and Code of Criminal Pro
cedure were promulgated. In October, 1881, public notice was

given that a Diet would be opened in 1890. In 1889 the Consti-
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tution and the Law of the Houses were promulgated, to be

enforced as from the opening of the Diet in November of the

following year (1890). About the time of the promulgation of the

Constitution numerous important laws, such as "Regulations for

the Organization of Cities, Towns and Villages," "Law concerning
Administrative Litigation," . the Civil Code, the Commercial Code,
the Code of Civil Procedure, the Code of Criminal Procedure, etc.,
were promulgated, and thus the whole system of justic and admin

istration was placed on a theoretically sound footing. The Civil
Code and Commercial Code promulgated in 1890 were, however,
never enforced, it being the opinion of a majority in the Diet
that they required drastic amendment, and the new re-drafted
Civil Code was not enforced until the 16th of July, 1898. As to

the Commercial Code, this also was never enforoed in the form
in which it was promulgated in 1890, with the exception of the

part relating to Companies, Bills and Bankruptcy, which was

enforced as from the 1st of July, 1893 (subject to some modi

fications), while the whole was radically amended (except the
part relating to bankruptcy) by a law of more extensive scope

promulgated in May, 1899, and enforced as from the 16th of

June of the same year. The whole Commercial Code was further

amended in 1911, also with the exception of the part relating
to bankruptcy. The Penal* Code was also amended in 1907. The
Code of Civil Procedure dates from 1889, and the Code of

Criminal Procedure was amended a few years ago. While it is

gererally recognized that the last-mentioned two Codes, as well
as that part of the Commercial Code reltaing to bankruptcy, stand
in urgent need of radical remodeling, and while the Government

has, of late years, been repeatedly reported to be on the point
of introducing bills to that end in the Diet, nothing concrete has

as yet been done. In this connection it is interesting to note that

in Viscount Kiyoura's valuable book on Japanese legislation.
published in 1899�on which this historical sketch is mainly
based�it is stated, in connection with the amendment of various
laws afterwards promulgated in or about 1890, that "it is hoped
that the Codes of Civil and Criminal Procedure also will be

amended before long." That was twenty-two years ago, and

we are all still "hoping."
As an illustration of the manner in which various laws have

been compiled in the present period, we may consider at some

length the stages through which the Civil Code has come to

assume its present form. But before giving the history of the
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codification of the Civil Code, it is necessary to say a few words
as to the progress of jurisprudence in this country subsequent
to the Meiji Restoration. Previous to that time jurisprudence in

Japan had been confined to the study of native law and Chinese
law under the Tang, Ming and Ching dynasties, and there had
been no other field open to legal students. When the country
was opened to foreign intercourse, and Occidental science began
to flow Eastward, French law found its way into Japan ahead of

all others, the French Code Napoleon�translated by the "Institu
tion Investigating Committee" in the beginning of Meiji�being
the first European Code that was translated into Japanese. When
the Law School was first established in 1872 as an appendage
to the Department of Justice, law was taught in the French

language, and it was the French law that was studied by most

law students at that time. Subsequently, however, German juris
prudence also gradually came into vogue, and this is now in

great favor in Japan, German authorities often being glibly
quoted by lawyers even in court, and swallowed down as the

last word on the subject. On the other hand, in the Law College
of the Imperial University (established in 1877) English law
was taught from the very beginning, and many graduates were

turned out from that college and gradually made their influence
felt in the profession. In fact, the English law chair had been
the only foreign law chair there until about 1885, when other
chairs were created for the teaching of French and German law
also.

At the Restoration, while the Government made sweeping
changes in the administrative system, it at the same time set

about the codification of various codes and diligently pushed on

the work. The reasons which induced the authorities to prose
cute the task with so much eagerness were (1) that custom in
the Tokugawa regime varied from place to place, it being far
too tedious and elaborate in some places, while it was too simple
and vague in others, so that it was deemed necessary that an

accurate and systematic written law should be compiled, taking
advantage of the rich collection of the legislative precedents
offered by various Occidental countries, and duly considering the
customs prevailing in the country, and (2) that the treaties then
in existence were deemed so derogatory to the dignity and inter
ests of the nation that it was considered essential that they
should be speedily remodelled, and for this purpose it was a



8 GEORGETOWX LAW JOURNAL

matter of urgent need that good codes should first be compiled,
so that aliens might rely on the protection of Japanese law with
a reasonable sense of security.
In 1874 the "Institution Investigation Committee" (Seido

Torishirabe-Kyoku) was established in the Dajokwan, and the
French Civil Code was translated into Japanese as its initial
work. In the summer of 1875 a committee for the codification of
the Civil Code was appointed, and a draft was finished in

April, 1878. This was an imitation of the French Code, both in

arrangement and in substance�in short , it was practically
neither more nor less than a translation of a re-hash ot the French
Code. Not satisfied with this, and being desirous to compile a

more nearly perfect code embodying the best legislative prece
dents and theories obtaining in Occidental countries, the Govern
ment commissioned Monsieur Boissonade de Fontarabie, a

famous French jurist, to draw up a new draft. This was in 1879.

In April, 1880, the Civil Code Codification Bureau was newly
organized and a committee was appointed to deliberate upon
M. Boissonade's draft, but it was not until 1886 that the Book
of Property and the Book of Acquisition of Property were gone
through. In the same year the Bureau was abolished, and in its

place a Law Investigation Committee was appointed with a view

speedily to complete the codification of the codes required for
the purpose of facilitating the then contemplated revision of
treaties with foreign powers, but without any tangible result.
In the following year (1887), Japanese jurists versed in foreign
law and its administration were appointed on a reporting com

mittee for the examination and explanation of the draft, and
article after article was discussed in the general meeting of the

Investigation Committee, with the result that various parts of

the Code were successively promulgated in the course of 1889,
and it was proclaimed that they would be enforced as from the
1st of January, 1893. This Code, however, was never put into

force, as we have already seen. It was found defective both in

principle and in practice, and it was also argued that it was

repugnant to the manners and customs of the Japanese people.
With the approval of the Diet, therefore, it was proclaimed, in

November, 1893, that its enforcement would be deferred until

the end of 1896, so that it might be completely amended. In

1893 a Code Investigation Committee was appointed, the result

being that various portions were successively promulgated in
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1896 and 1898, with the approval of the Diet, the whole being
enforced as from the 16th of July, 1898. This is the Civil Code

actually in force.

The compilers of the new Code aimed at simplifying the

old Code of 1890, both in respect to arrangement and termin

ology, and instead of exclusively adhering to the French law�

as in the case of the old Code�they drew largely upon the laws

of Germany, France, Belgium, Holland, Switzerland, Great

Britain, the United States, etc. They also paid due considera
tion to native custom and usage. Such was especially the case

with the part relating to relatives and succession, for the Code

emphasized the relations between the head and the members of

a house, and while, in the old code, succession was only regarded
as one of the causes of acquisition of property, succession in the

new code�that is, succession proper� is primarily succession to

the headship of a house, to which the succession to the property
(left by the former head of the house) is merely incidental.

Generally speaking, the fundamental basis of the Japanese
Codes may be said to be the European continental conception
of Roman Law, but, as already stated, the system of jurispru
dence is eclectic, the legal works of all nations having been

deliberately investigated and adopted in part wherever good
suggestions were found. Today the principal laws of Japan are

embodied in six codes, known as "Roppo," or the "Six Laws,"
and the vast number of subsidiary laws which are in existence
have been built around the so-called "Six Laws," and with very
few exceptions are based on the same general principles. The

"Roppo" are:

1. The Constitution, which is largely modelled after that of
the old German Empire.

2. The Civil Code.
3. The Commercial Code.
4. Criminal Code.
5. Code of Civil Procedure.
6. Code of Criminal Procedure.
With regard to the procedure of law-making projects, the law

may first be submitted to either the House of Representatives or

the House of Peers, the only exception being that the Budget
must always be submitted to the House of Representatives
first, the idea being that it is the people who are the guardians of
the public purse. Each member has a right to make a motion
for introducing a project of law, with the support of twenty or
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more members, and, of course, the Government has the same

right. The Government may also amend or withdraw projects
of law which it has laid before either House. According to the
Law of the Houses, Article 27, a project of law is voted on after
it has passed through three readings, but the process of three

readings may be omitted when such a course is demanded by
the Government, or by not less than ten members, and agreed
to by a majority of not less than two-thirds of the members

present in the House. A Bill which has been rejected cannot

be brought in again during the same session. When a project of
law has been passed by the Diet, it is submitted to the Emperor
through the competent Minister of State, or the President of
the House in which it was last voted upon. A project of law
is said to be "sanctioned" when the Emperor expresses, in con

stitutional form, his intention to make a law of it.

In addition to ordinary laws, Article 9 of the Constitution
authorizes the Emperor to issue ordinances necessary for the

carrying of such laws into effect, or for the maintenance of public
peace and order, or for the promotion of the welfare of the
nation, but no ordinance issued under this article can in any way
alter any of the existing laws. In addition to the ordinances
which are issued by the Emperor, and which are called Imperial
Ordinances, the law provides for the issue of Cabinet Ordinances,
Departmental Ordinances, Prefectural Ordinances and Police
Ordinances, but the scope of such ordinances are limited.
In case of urgent necessity, when the Imperial Diet is not

sitting, the Emperor, in order to maintain public safety or to

avert a public danger, has the power to issue Imperial Ordi
nances, which take the place of laws. Such ordinances, however,
must be laid before the Imperial Diet at its next session, and
should the Diet disapprove of the same, the Government must
declare them invalid for the future. Drafts of such emergency
ordinances are made in the Cabinet itself, or are prepared by
Ministers of Departments, submitted to the deliberation of the
Cabinet for approval, and then presented to the Emperor, and

upon their obtaining the approval of the Emperor they acquire
validity. The sources of the law of Japan, in common with the

practice of other countries, are custom, theory, reason, treaties
and judicial precedents, but the provisions of treaties are not

binding on Japanese subjects until the Government has promul
gated the text of the arrangement in the Official Gazette. The
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judges are not bound by precedent in the same way as in

America and England, and while, in most cases, they conform
to precedent, when they consider precedents contrary to the

principles of law or reason, they are not especially bound to

follow. The only limitation to this rule is that doctrines laid
down by the Supreme Court on a point of law in a judgment in
a given case binds the courts of lower grades in all matters

relating to that special case. According to the Constitution a

law takes effect when sanctioned by the Emperor. The promul
gation of the law merely serves to show the time from which it

is incumbent on the nation to observe it, or on the public officials
to enforce it. Laws go into force after the elapse of full twenty
days, computed from the day of their promulgation, except when
the time for enforcement is differently provided in the law
itself. In the case of certain insular districts a special date for

the enforcement of a law may be fixed by Imperial Ordinance.
According to the law concerning Forms of Promulgation, Article
12, laws are promulgated by publishing them in the Official
Gazette, which is issued daily by the Government, except on

Sundays and public holidays. After such promulgation, ignor
ance of the law cannot be invoked as a defense for the contra

vention thereof. Laws are either repealed specifically by the
State or by implication when a new law is made which conflicts
with the old law. When a new law conflicts only in part with
the old law, then such part of the old law only is repealed.
Special laws have been made for the establishment of courts

in foreign countries where Japan enjoys extra-territorialty.
The administrative and judicial powers are strictly separated,

and the line of demarcation between law and morality is sharply
drawn.

With regard to attorneys-at-law, they are licensed in the usual
way, subject to the qualification of being persons of good char
acter who have passed the bar examination; but there are excep
tions in favor of persons who have a special status, such as per
sons who have held the offices of judges or procurators, profes
sors in the law colleges of the Imperial University, persons hold
ing the degree of Doctor of Law, etc. Formerly, graduates of
the Imperial University had the privilege of becoming attorr.-ys
without examination, but as this was resented by the private
universities, the privilege has been cancelled. The Imperial
University is the great center of law training, but there are now



12 GEORGETOWN LAW JOURNAL

a large number of specialized institutions which provide a

thorough legal training and grant degrees subject to the confir

mation of the Minister of Education.

The Japanese courts are constituted under a fundamental law

known as the Law of the Constitution of the Courts of Justice,
which was promulgated on the 10th of February, 1890, and took

effect on the 1st day of November of the same year.

In addition to the courts constituted under this law, there are

special courts which operate only in regard to particular persons
and things, such as Courts-Martial, Courts of Administrative

Litigation, Prize Courts, Consular Courts in countries where

Japan enjoys extra territorial jurisdiction. Courts under the

Korean Governor-General, Courts under the Formosan Governor-

General, and Courts under the Kwantung Governor-General.

The ordinary courts in Japan are divided into four classes,
namely: (1) The Supreme Court, called in Japanese, the "Dai-

shin-in"; (2) Courts of Appeal, called in Japanese, "Koso-in";
(3) District Courts, called in Japanese, "Chiho-Saibansho," and

(4) Local Courts, termed in Japanese, "Ku-Saibansho." Of

these, the first three classes are organized on the collegiate sys

tem, that is to say, judgments are rendered according to the

result of a conference of five judges in the case of the Supreme
Court, and of three, in the case of the Courts of Appeal, and
also in the District Courts. In the Local Court judgments are

rendered by a single judge. Each court has a clerk and a seal.
All the above four classes of courts take cognizance of both
civil and criminal matters, with the following distinctions.
Local Courts are petty courts, with jurisdiction in civil cases in

respect to claims for sums not exceeding five hundred yen, or, in

American dollars, say, two hundred and fifty dollars. They also

have jurisdiction in regard to a number of petty matters, such as

disputes relative to the leasing and hiring of houses, actions relat

ing to boundaries, actions relating to possession, actions between

employers and employees (when a term of one year or less is

involved) actions between travelers, keepers of inns and eating-
houses, etc. In criminal cases they have jurisdiction over

offenses punishable with detention or police fine, or with limited

penal servitude or imprisonment. In addition to this the Local

Courts have jurisdiction over registrations of relations of rights,
relating to commercial matters and to immovables and ships.
Generally speaking, they elso have jurisdiction over simple non-

eontentious matters.
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District Courts take cognizance of all cases, both civil and

criminal, which do not fall within the competency of Local

Courts, and they also have jurisdiction, in second instance, over

appeals from judgments of Local Courts and complaints against
the rulings and orders of Local Courts. �

Courts of Appeal (of which there are several) try appeals
from judgments of District Courts in first instance and also of

complaints against rulings and orders of District Courts in first

instance. They also try some specified actions, both in first and

second instances, against members of the Imperial family.
The Supreme Court takes cognizance of appeals from judg

ments of District Courts and Courts of Appeal in second instance

and also of complaints against rulings and orders of District

Courts in second instance and also against rulings and orders of

Courts of Appeal. In first and final instance, it tries cases involving
attempts on the life of the Emperor and other members of the

Imperial family, as well as offences against the internal safety
of the State. In addition to this, it tries cases involving mem

bers of the Imperial family, such as are punishable with im

prisonment or a heavier penalty.
Summed up, the position is practically as follows : ( 1 ) smaller

and less important cases are tried in courts having only one

judge; (2) appeals lie from the Local Courts to the District

Courts; (3) District Courts are courts of first instance, taking
cognizance of the more important cases, and are also Courts of

Appeal from Local Courts; (4) Appeal Courts try appeals from

judgments and other decisions of District Courts, but they also
have competency, in first instance, regarding certain specified
actions; (5) The Supreme Court of Japan, also called the "Court
of Cassation," hears appeals from the lower courts, but it only
considers questions of law and not questions of fact. If ques
tions of fact have to be considered, they are transferred from the

Supreme Court to an appeal court for reconsideration. The

Supreme Court also takes cognizance in first instance of certain
specified matters.

With regard to the personnel of courts, the staffs consist of

judges, procurators and assistant procurators (approximating to

district attorneys and their assistants), court clerks and writers,
interpreters, process servers, etc.

According to Article 58, Paragraph 2, of the Constitution, it
is provided that "no judge shall be deprived of his position,
unless by way of criminal judgment or disciplinary punish-
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ment." In other words, a judge is appointed for life and cannot

be removed unless by means of judicial proceedings. All the

other officers of the courts can, for cause, be removed at any time.

Each Local Court has a supervising judge, who is also the

Registrar of the District in respect to matters requiring court

registrations, and all other, grades of courts have heads, which

may be termed "presiding justices."
Each grade of court has also a staff of procurators (District

Attorneys), who form a practical hierarchy headed by the Pro

curator-General in Tokyo, but the Minister of Justice has supreme
control over all the procurators in Japan, and they are bound to

carry our his instructions as those of a superior officer.
Civil procedure in Japan is governed by the "Code of Civil

Procedure," which is a public law governing the formalities for

obtaining remedies from the State for infringements of private
rights. The Japanese Code of Civil Procedure acts on the prin
ciples of (1) judgment according to free conviction, (2) non

interference and (3) oral proceedings, (1) According to judg
ment according to free conviction, the Court is required to

render judgment according to its free conviction founded upon
a due consideration of the allegations of the parties. (2) The

principle of non-interference means that the matters in the light
of which the relation in dispute is determined are confined to

those brought forward by the parties, and the court does not of

its own motion interfere with matters other than those brought
forward by the parties; in other words, judgment is rendered

simply on the basis of the materials furnished by the parties.
(3) The principle of oral proceedings is opposed to the prin
ciple of documentary examination and is one according to which
the court examines the parties directly and renders judgment
oil the evidence and according to its convictions based thereon.

It should, however, be noted that these are the basic rules which

are generally acted on in the Code, and that certain exceptions
are provided.
Procedure may be either (1) ordinary, or (2) special. "Ordi

nary procedure" is procedure which is followed under "ordinary
circumstances, while "special procedure" is procedure which is

applicable where it is necessary to simplify proceedings or settle
matters speedily.
It is impossible for me to give a complete outline of court

procedure, but, suffice it to say, that it very closely follows the

procedure of the German courts, the Japanese Code having been
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compiled on the basis of the German Code. The Code provides
for petitions and pleadings and also for oral proceedings and,
take it all around, its provisions are fairly satisfactory, although,
in my opinion and in the opinion of a large number of other

practitioners, it is not quite elastic enough to meet the growing
needs of the nation and the phenomenal expansion of business.

Generally speaking, a person has two appeals: One on a

question of fact and law as a matter of right, and the second

(also as a matter of right) on a question of law only. The court

provides for summary procedure in certain cases, and for special
urgent procedure in regard to suits on documents, such as bills of

exchange and promissory notes. It also provides regulations
governing execution and compulsory administration, and includes
rules governing the issue of various forms of injunction, known
in Japan as "Provisional Seizures" and "Provisional Disposi
tions."

The Code also lays down the procedure of Public Summons
and Arbitration. As regards organs of execution, sheriffs are

attached to the various courts, and their duty is to serve docu
ments and carry judgments into execution.

With regard to criminal procedure, this is governed by a

special Code and closely follows the French form. The criminal
courts are set in motion by the Public Procurators (District
Attorneys), who can either act ex officio when they obtain knowl

edge of an offense having been committed, or on the basis of

complaints and accusations laid or made by injured parties.
The Code of Criminal Procedure provides for criminal prose

cution, preliminary examination, warrants, the examination of
the accused, the examination of witnesses and expert witnesses,
the search for and seizure of articles, inspection of localities,
liberation on bail, etc.
After the Public Procurator (District Attorney) has taken up

a case, he turns it over to an examining magistrate, who proceeds
to investigate the matter. If this preliminary magistrate con

siders the evidence sufficient to establish a prima facia case

against the accused, he gives a ruling transmitting the same to

the regular court for public trial, but, on the other hand, if he
considers that the evidence is insufficient, he gives ruling to
that effect, discharges the accused, and the whole matter is
dropped. In criminal procedure also two appeals lie: One on

the fact and the law, and the other on the law only. If the
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accused is dissatisfied, he can appeal, as of right, and if, on the

other hand, the Public Procurator is dissatisfied, he can also

appeal against the decision.

The weak point of the Japanese criminal system is (1) that

the Public Procurators have far too much power, (2) that the

preliminary examination, being a secret one, gives rise to various

abuses, (3) that at the secret examination the acused is not

allowed the benefit of counsel, and (4) that the courts are very

loath to grant bail during the preliminary examination, or at

least until such preliminary examination has been far advanced,
and this question of the difficulty of obtaining bail often results
in very great hardship to the accused. Accused persons have no

absolute right to bail, the allowance of same being purely dis

cretionary with the examining judge, but. in practice, the grant
ing of bail is generally very unreasonably delayed, under the
excuse that the accused may destroy evidence. If bail is refused,
a complaint may be made, but experience shows that judges
seem to be largely guided in their decision by the views of the

procurators.
There is no jury system in Japan, but a Bill has been drafted

with the object of creating juries, although, up to the present,
no action has been taken in the matter, and under present con

ditions in Japan, I am inclined to think that a jury system, being
entirely exotic, is not likely to be a very great success.

We have no right of Habeas Corpus, nor of anything exactly
equivalent thereto, but administrative arrests are prohibited, and
the unlawful imprisonment of a person, at Jeast in theory, is a

serious crime. According to Japanese law, a person who will
be needed as a witness cannot be detained to secure his appear
ance.

The substantive law is neither better, nor worse, than that
of most countries, but the adjective law is antiquated in its con

ception, and needs drastic revision to insure protection and fair

play to accused persons. The system of criminal procedure is
calculated to entail undue hardship and a frightful waste of

time, and, generally speaking, the present administration of the

penal law is not only highly unsatisfactory, but somewhat dan

gerous to the liberty of the individual. There is a strong move

ment in Japan having for its object the better protection of
accused persons, but, meanwhile, under the present system of

preliminary examination, few guilty persons escape when once
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in the meshes of the law, while innocent people frequently suffer

by the process.
Witnesses can only appear by the consent of the judge, and

are examined by him or through him. Effective cross-examina
tion is thus practically impossible. Hearsay evidence is admitted
to an extent that rather shocks any lawyer trained in the coun

tries where the Anglo-Saxon rules of evidence obtain, but, inas
much as, at present, there is no jury, admittance of this class of
evidence may not be so prejudicial to the accused as it certainly
would be under the jury system.
A person who has been arrested and is under examination may

see other persons in the presence of an officer, and may send
and receive letters and any other written communications after

they have been examined by the judge conducting the preliminary
examination, or the Public Procurator. The judge may, however,
isolate the cell in which the person under examination is con

fined, if he thinks it to be necessary ; or he may forbid intercourse
with other persons, or the sending or receiving or writing of

other things, or may take possession of them. Another hardship
is that the person who has been arrested and is under examina

tion, is not allowed to have private interviews with his lawyer.
A few leading lawyers in Japan have done their very best to
direct public attention to the intolerable nature of the system
of criminal procedure and of criminal law in Japan, but, unfor
tunately, there does not seem to be a sufficiently strong public
opinion in the country, powerful enough to force the Govern
ment to effect a drastic reformation and, although I do not like
to say it or admit it, I am strongly of the opinion that the admin
istration of criminal law in the Empire is, as yet, highly unsatis

factory.
I may add that in all proceedings interpreters are provided for

the benefit of persons unacquaintd with the Japanese language.
With regard to the working of the courts, I think it must be

conceded that the judges do extremely satisfactory work in
connection with civil cases, and that they have certainly not

shown any bias against foreign litigants, and it is remarkable,
in view of their very modest emoluments, that the State is able
to retain the services of so honorable a body of men. Unfor
tunately, however, the judges, especially those of minor rank,
are mainly recruited from immature graduates of the law depart
ments of the universities, and, as a rule, are often deficient in
the experience of the practical affairs of life. Their salaries are
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fixed on a very low scale, and the more talented of them almost

invariably resign from the bench sooner or later to practice at

the bar. In fact, the whole system of the appointment of judges
is inverted as compared with English and American ideas. In

Anglo-American countries the judges start by joining the bar,
and end up by a seat on the bench, whereas, in Japan, the whole

process is reverted. There a man graduates from the university
and becomes a probationary judge; then an associate judge, and
then a presiding judge of a Division. He may then go up to the

Appeal Court, and later on, to the "Supreme Court; and, having
trained and advertised himself in this way�sometimes at the

expense of litigants�he leaves the bench and joins the bar, the
change generally meaning a great improvement in his pecuniary
circumstances.

Coming back to the question of actual procedure in court, it
may be interesting to state that action is begun by filing a

written statement of claim, which must contain, (1) a designation
of the parties and of the court, (2) a statement of the nature of
the plaintiff's claim and of the ground on which it is based, (3)
a prayer for relief, (4) a statement of facts, (5) a statement of
the manner in which the plaintiff proposes to prove his allega
tions, (6) the signature and seal of the plaintiff, (7) the date.
In addition, the value of the subject of the controversy must be
stated. Between the service of the statement of claim and the
trial a period of at least twenty days must intervene. The
defendant must file an answer to the statement of claim within
two weeks after its service upon him, but these periods may, in
proper cases, be shortened or extended. The withdrawal of
the action without the defendant's consent, or the putting in of
a dilatory plea by the defendant, including an objection to the
competence of the court, is allowed only before the defendant

brings his oral proceedings at the trial.

Judgment must be given within seven days after the last oral

proceedings. It must be pronounced orally in open court. The

judge may, at the same time, state the reasons for his judgment,
if he chooses to do so, but he is not bound to state them orally.
Full reasons, however, must be given in the written judgment
which is served on the parties.
The periods for appeal commence to run from the date of

service of the written judgment.
If a party does not appear at the time fixed for trial, judgment

is given against him on the application of the other party, and,
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if it is the plaintiff who fails to appear, the action is dismissed.
If the defendant makes default, a judgment on the merits is

given against him, pursuant to the statement of claim, if it

appears that the facts as alleged by the plaintiff, if proved, would
justify such judgment. A judgment given on the non-appearance
of a party will be vacated as of course, on an application made
to the court within two weeks, but the party applying must pay
costs. A second judgment given on a party's failure to appear
will not be vacated.
Parties may conduct their actions themselves, but they can

be represented by a lawyer, who must be furnished with a written

power of attorney. Foreign plaintiffs are required to give security
for costs, but, under certain specified conditions, aliens who are

unable to bear the cost of a lawsuit, may, on application, obtain
provisional dispensation from the payment of the costs and from
the furnishing of security, provided that a Japanese enjoys the

same right in the country of the applicant. In other words, this
privilege of pleading in forma pauperis is contingent on reci

procity.
As regards costs, the party defeated is only bound to pay the

"judicial costs" occasioned by the suit and these do not include

lawyer's fees incurred by the successful party. And as regards
the question of lawyer's fees, there is no official scale, and this

question is one of custom and arrangement, and the amounts

charged depend upon the standing of the practitioner.
Perhaps you would like to know something about the laws

governing commercial transactions.

In Japan, generally speaking, such transactions are- governed
by the provisions of the Commercial Code, but, as a matter of

fact, there are three sources of law applicable to commercial

matters, namely, the Commercial Code, Customary Commercial
Law and the Civil Code. Commercial matters are, as a rule,
governed by the Commercial Code, but Customary Commercial
Law applies if there is no provision in the Commercial Code.
If there is no Customary Commercial Law, then the Civil Code
is applied. A peculiarity of the law is that a bilateral juristic
act may be a commercial transaction only in regard to one party
thereto, but, nevertheless, the provisions of the Commercial
Code apply to both parties in regard to such a transaction.
In Japan a trader is defined as a person who, in his own name,

does commercial transactions as a business. Minors and married
women may also carry on business, with the permission of their
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legal representatives�with the permission of the father, mother
or guardian in the one case, and of the husband in the other case;
and in the event of a minor or a married woman being permitted
to trade, such minor or married woman is treated as a person
of full age and capacity.
The law provides for the registration of certain commercial

facts to be made and published. These registrations are in

charge of the Local Court, and are intended to inform the public
in regard to certain salient facts in which business men are

interested.
There is a system for the registration of trade names, by which

I mean the names of firms and partnerships, and when a trade
name has once been registered, it has the effect of preventing
another person from using such name or a similar name for the

purpose of the same business. Trade names can be assigned,
but the assignment must be registered. In case of infringement
the owner of a trade name has a right to demand a discontinu
ance of the aggressive act, as well as a right of action for

damages.
It is obligatory to keep proper books of accounts, and these

books must be preserved for a period of ten years after the
business has been discontinued.
With regard to trade assistants and employees, various grades

are recognized by the Code, the highest of which is called the

"Procurator," who is a person who signs per pro, and possesses
very extensive powers, but when his authority of representation
is terminated, that fact must be registered, and no limitation

upon his power of representation can be set up against third
persons acting in good faith.
The law recognizes the system of conjoint representation.
Procurators are forbidden to do commercial transactions on

their own account, or on that of a third person without the per
mission of their principals.
The law recognizes the existence of commercial agents, who

are persons who, without being assistants, habitually act on

behalf of a particular trader as his representative or intermediary
in commercial transactions in such trader's particular line of
business.
With regard to companies, four classes are recognized, namely,

unlimited liability companies, limited partnerships, joint stock

companies and joint stock limited companies, but it would be
difficult for me to give you details of these various organizations,
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as it would entail summarizing about 220 articles of the Code.
Suffice it to say that these various forms of partnership and

company organization are very similar to those in vogue in other
civilized countries, the actual difference between them being as

follows: (1) Ordinary partnerships are companies which are

composed exclusively of partners with unlimited liability, (2)
limited partnerships are companies composed of partners with
unlimited liability and partners with limited liability, (3) joint
stock companies are companies, the capital of which is divided

up into a number of shares, and of which the members are liable

upon the company's obligations merely to the extent of the

amount of the shares held by them respectively, (4) joint stock
limited partnerships are companies which are composed of part
ners with unlimited liability and shareholders.

With regard to all the above companies, aliens have the right
to form them under the Commercial Code of Japan, and it is not

necessary that any Japanese subjects should be partners or

members.

With regard to the branch offices of foreign .companies in

Japan, they are recognized by law, provided that they make

proper registration.
The Code contains provisions governing the subject of Sale,

Current Account, Anonymous Association, Brokers and Broker

age, Commission Agency, Forwarding Agents, Carriage of Goods

and Passengers, Marine, Fire and Accident Insurance, Bills of

Exchange (which includes drafts, promisory notes and checks)
Commerce by Sea, Ships and Ship Owners, the Duties of Masters

and Marines, etc.

Generally speaking, I may say that my own experience extend

ing over a large number of years, has convinced me that the

Commercial Code is a very sound piece of legislation, and my

opinion is that its provisions are not only entirely satisfactory
from a business man's point of view, but are eminently satis

factory from the point of view of the foreign trader, as the Code
contains nothing which can be construed as discriminatory
against aliens.
With regard to registration, we have an excellent system in

Japan, covering both commercial registration and the registration
of immovable properties. This system has been inaugurated for

the purpose of giving notice to all the world of certain relations
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and titles, and thus preventing mistakes and complications. The

system has been in force for a number of years, and it appears
to work very well in actual practice.
Of course, in addition to the Commercial Code, there are a

large number of special laws covering various special matters,
such as Banking, Exchanges, Chambers of Commerce, the Regis
tration of Insurance and Trust Companies, laws and ordinances
relative to transport, etc.



THE LAW OF TRADEMARKS

THE law of trademarks as it exists today is the outgrowth of
the ever-increasing judicial tendency to recognize the right of

an original proprietor labeling his goods with a distinctive trade
name by which they could be identified in the trade. As early
as the year 1590 we find the celebrated English case of Southern
v. How (2 Popham 144), defining the right of a clothier to vend
his cloth under a trade name to the exclusion of a subsequent
user who sought to apply the same name to inferior goods with

ensuing damage to the original trademark proprietor. Subse

quent, however, to the Southern case, supra, some courts have
failed to recognize the right of an original trader to use his
trademark to the exclusion of subsequent users. (Blanchard v.

Hill 2 Atk. 484-1732.) As late as 1842 we find that the court

refused to recognize this right on the ground that a man can

acquire no properly merely in a name or mark. (Perry v. True-
fitt 6 Beav. 66). However, the practice laid down in these
decisions was never generally recognized, and, in fact, was never

followed, at least to any appreciable extent, in the United States.
The first American trademark decision was rendered in the year
1852 in the case of Snowden v. Noah (Hopkins Ch. 347), which
recognized the right of trademark use in American commerce.

A trademark may be defined to be a distinctive name, word,
mark, emblem, symbol or device, used in lawful commerce to

indicate or authenticate the source from which has come, or

through which has passed, the chattel upon or to which it is

fixed. The function of a trademark is to convey to the pur

chaser knowledge of the origin, source, ownership or manufac

turer of the article to which it is applied. Trademarks partake
of the nature of both patents and copyrights, since the three have

many governing principles in common. The trademark recog

nized by the common law is the growth of a considerable period
of use rather than a sudden invention. It may be the result of

accident rather than design, and neither originality, invention,
discovery, science or art is necessarily essential to its use in

lawful commerce. Notwithstanding, some of the earlier English
decisions, it has been a well-laid practice in the United States

for many years, that the right of a trademark is a right of prop
erty which the State may, in the exercise of its police power,

23
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protect by appropriate penal legislation. (Derringer v. Blate,
29 Cal. 292.) This right of property, recognized as a common-

law right in the United States is in no wise dependent upon
written law for its inception. However, the trade-mark must be

used in its entirety, and the owner of a trademark cannot convey

to others territorial rights or assign his trademark independent
of the good-will of his business. In fact, a partner's interest in

the trademark owned by the partnership cannot be levied upon

by or subjected to the payment of claims of his personal creditors.
(Taylor v. Bemis 4' Bis. 406.) The common law recognizes a

right in a trademark proprietor so long as a mark is continued to

be used in lawful commerce. However, abandonment of use

vacates the right of a former user to sue for unfair competition.
In the year 1870 Congress passed an act which purported to

govern the registration of trademarks in the United States Patent

Office. The validity of the act was from time to time attacked
on the ground that the Constitution of the United States did not

authorize legislation by Congress on the subject of trademarks

except such as had been actually used in commerce with foreign
nations or amongst the several States or with the Indian tribes,
and the Act of 1870 did not impose, as a condition precedent,
ase of the trademark in interstate or foreign commerce. Finally
the Act of 1870 was declared invalid by the Supreme Court of
the United States in "trademark cases, 100 U. S. 82."

In the year 1905 an Act was passed by Congress to authorize

registration of trademarks used in commerce with foreign nations
or among the several States or with the Indian tribes, and to

protect the same. This act has been generally accepted to be

valid, and as amended, specifically prohibited, among other

things, the registration of marks consisting merely in the name

of an individual, firm, corporation or association not written,
printed, impressed or woven in some particular or distinctive

manner, or in association with a portrait of the individual, or

merely in words or devices which are distinctive of the goods
with which they are used, or of the character or quality of such

goods, or merely a geographical name or term. In other words,
it was usually accepted by attorneys that if the word intended to

be used as a trademark could be found in the dictionary, it was
not subject matter for registration in the United States Patent

Office in view of the fact that it was descriptive and as such was

not capable of registration under the trademark Act of 1905 as

amended. Numerous decisions were handed down in connection
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with descriptive marks until the practice became very confusing.
The Supreme Court of the United States in the Columbia Mill

Company v. Alcorn (150 U. S. 460) held that a trademark
which identifies the class, grade, style or quality of the goods to

which it is applied is not registrable. Very often it could be
shown that a word or phrase, although descriptive in a general
sense, had a secondary meaning when used as a trademark in a

particular manner, and upon a certain product which therefore
converted the descriptive word or phrase into a word or phrase
which was construed to be arbitrary and as such was registrable
in the United States Patent Office. Then, again, there were

other words used as trademarks where perhaps one part of the
trademark was descriptive and the other part non-descriptive.
Consequently, it was a problem to determine the appropriate
procedure to be followed in these cases. In the case of John
son v. Brandau (139 0. G. 732) and Nairn Linoleum Company v.

Ringwalt Linoleum Works (237 O. G. 919) it was held that
where a part of a trademark is disclaimed the disclaimed portion
must be canceled from the application. However, this decision
was in conflict with the decision handed down in the case of

ex-parte The Illinois Seed Company (219 0. G. 931), which held
that where the examiner of trademarks in the United States
Patent Office objected to a disclaimer of the word "Brand" used

apart from applicant's mark, which consisted of the word

"Trumpet" above the representation of a trumpet and the word
"Brand" between them that the disclaimer was sufficient. This
was a practice generally followed by the United States Patent
Office prior to the Act of March, 1920. The Act of March, 1920,
nullified the portion of the Act of 1905 as amended referred to

above, thereby permitting the registration of marks on all these
classes of goods. As a condition precedent to registration under
the Act of March, 1920, the mark must be in bona-fide use for
not less than one year in interstate or foreign commerce or com

merce with the Indian tribes. Consequently, greater latitude for
the registration of trademarks in the United States is now

afforded.

Even at the present time registration of a trademark in the
United States Patent Office is not a requisite to the institution
of legal proceedings against one who infringes the trademark
of a prior user. A common-law right of action is still available
to the prior user for infringement of his trademark only, however,
in the territory where he has traded. By registering a trademark
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in the United States Patent Office, the registrant, so long as he
continues to use his mark, may obtain legal redress against any
one who infringes his mark, immaterial of whether or not the

tort is committed in territory where he, the registrant, has traded

(Hamilton Brown Shoe Company v. Wolf Bros. Company 225
O. G. 1441). Moreover, ,a court may assess treble damages
against the infringer where in the opinion of the court the

premises so warrant. Also, where a mark is registered in the
United States Patent Office and the legend "Registered United
States Patent Office" is annexed thereto in the manner required by
law, no further notice to an unlawful user of the mark is neces

sary. On the contrary, the user of an unregistered mark must

first give notice to the wrongful user of the trademark before
an action for infringement will lie.
However, where suit is brought in a Federal District Court by

citizens of the same State on infriengement of a registered
trademark, together with an action for profits and damages,
under the statute, it has been held by the Supreme Court that the
action for profits and damages are limited to the date when
notice was given of the registered mark, notwithstanding the
fact that the plaintiff notified the defendant of infringement of
the trademark prior to registration of the trademark by the

plaintiff. (Start Bros. et. al. v. William P. Stark et. al., decided
January 1, 1921.)

Unfair Competition

As a rule, allegations of unfair competition are alleged in

conjunction with the allegations of infringement of a trademark.
The use of a trade name or mark by corporations or individuals
other than the owner so as to deceive the public into belief that
the business carried on by them is the business of the aggrieved
party can be restrained in a court of equity under the law of
unfair competition. The doctrine of unfair competition may
even be invoked to protect a publisher who has imparted to his

products characteristics which enable the public to distinguish
them from those of another publisher and containing the same

literary matter against the copying of the characteristics, though
the copyright thereon may have expired. This doctrine was

applied in the case involving the well-known cartoon series of

Mutt and Jeff. In that case the court held that where the

appellant had created two cartoon characters called "Mutt and

Jeff," and by publishing cartoons so designated for many years
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in various newspapers identified himself to the public generally
as their sole author and originator, he gave to them a secondary
or trademark meaning, and the rights therein subsequently
obtained by the respondent through a contract with the appellant
are not sufficient to deprive the latter of equitable protection in
his property right in the characters after the expiration of the
contract. (132 Northeastern Rep. 133.) Moreover, the Federal
Trade Commission, under the Act of September 26, 1914, may,
upon its own initiative, take action to prevent persons, partner
ships or corporations, except banks and common carriers subject
to the Acts to regulate commerce, from using unfair methods of

competition in commerce. However, the Federal Trade Com
merce is estopped from taking action which may be construed
as stifling competition in commerce. An interesting case in this
connection is Standard Oil Company of New York v. Federal
Trade Commission (273 F. R. 479) wherein the court held that

"Petitioners, who each leased to numerous oil retailers throughout
the county pumping devices bearing the formers' trademarks, on
condition that only respective products of the lessors should be
sold therefrom, were not violating the Trade Commission Statute,
competing unfairly or tending to monoply, the system employed
being keenly competitive, advantageous to the public and econo

mical; and the orders of the Federal Trade Commission com

plained of are reversed."

In another case the Circuit Court of Appeals held that the

giving of premiums by a manufacturer as an inducement to

salesmen to push the sale of the manufacturer's products was

not unfair competition within the meaning of the Federal Trade
Commission Act. (275 F. R. 665.)
An application for registration of a trademark is, of course,

filed in the United States Patent Office. The primary examiner
who takes jurisdiction of the application in the first instance
either allows the mark and passes it to publication or else finally
rejects the application, thereby making1 it necessary for the
trademark applicant to prosecute an appeal to the Commissioner
of Patents, if in the judgment of the applicant or his attorney
the merits of the case so warrant. If the Commissioner of
Patents affirms the decision of the primary examiner, the appli
cant may prosecute an appeal to the Court of Appeals of the
District of Columbia. Suit for infringement of trademark is
brought in the Federal Courts with right of appeal to the Circuit
Courts of appeal. However, under Section 128 of the Judicial
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Code, cases arising under the trademark Act are not appealable
on appeal or writ of error to the Supreme Court of the United
States. Nevertheless, such cases are reviewable by the Supreme
Court on certiorari. (231 U. S. 348.) At the present time the
duration of a trademark registered in the United States Patent
Office is twenty years, with the right of renewal for like periods.

Bernard F. Garvey,
Of the District of Columbia Bar.



THE NEW SCHOOL OF GOVERNMENT AND

CITIZENSHIP AT THE COLLEGE OF

WILLIAM AND MARY IN VIRGINIA

IN the year 1670 the Lords Commissioners of Foreign Planta

tions sent from London to Sir William Berkeley, the Royal
Governor of Virginia, a series of inquiries, requesting his reply
thereto. The twenty-third question was, "What course is taken

about instructing the people within your government in the

Christian religion, and what provision is there made for the

paying of your ministry?" The Governor's answer was, "The

same course that is taken in England out of towns; every man,

according to his ability, instructing his children. We have

forty-eight parishes, and our ministry are well paid, and, by my

consent, should be better, if they would pray oftener and preach
less. But of all commodities, so of this; the worst are sent us,

and we had few that we could boast of since the persecution in

Cromwell's tyranny drove divers worthy men hither. But, I
thank God, there are no free schools nor printing, and I hope
we shall not have these hundred years ; for learning has brought
disobedience and heresy and sects into the world, and printing
has divulged them and libels against the best Government. God

keep us from both!" God's views, however, differed from

Berkeley's.

"The old order changeth, yielding place to new;

"And God fulfills himself in many ways."

At the very spot where the tory magistrate uttered his prayer
that the people be kept from learning, the authorities of a vener

able college, a college that was ten years old at the time of

Berkeley's prayer, are now taking the lead in popularizing instruc
tion in good citizenship.
On the 14th of last January the College of William and Mary

in Virginia formally opened her new School of Government and

Citizenship. The opening of this school marks the first effort

by an American college engaged in preparing large numbers of
teachers for the public schools to combat radical propaganda by
equipping its graduates to carry into their classroom an effective

campaign of education respecting the obligations and inestimable

29
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benefits of American citizenship. This object, of qualifying
students for the intelligent exercise of American citizenship, is

to be attained by intensive study of the Constitution of the United
States. The beneficent results of this instruction will soon be

felt throughout the entire public school system of Virginia, and
the other colleges of the country will soon follow the lead of

William and Mary. The new school is fortunate in securing as

the first teacher of the principles of Government the Honorable
John Garland Pollard, former Attorney-General of Virginia and
member of the Phi Betta Kappa Society of William and Mary.
The college has very appropriately named the new school after

two famous Virginians who were among her most illustrious
alumni. It will be known as the Marshall-Wythe School of Gov
ernment and Citizenship. George Wythe (1726-1806) was

appointed in 1777 one of the three judges of the Chancery Court
of Virginia, and in 1789 was made sole chancellor of the State.
He was appointed professor of law at William and Mary in 1779,
being thus the first professor of law in the United States. William

and Mary conferred on him the degree of Doctor of Laws in

1793. Chancellor Wythe during his life had the respect, confi
dence and affection of the people of his State, and his name will

always be held- in honored rememberance. Jefferson, who was

on of his students, called Wythe the "American Aristides," and
it was Chancellor Wythe to whom Jefferson referred, when, in

commenting favorably on the life tenure of the Federal judiciary,
he said: "This is a body which if rendered independent and

kept strictly to their own department, merits great confidence for
their learning and integrity. In fact, what degree of confidence
would be too much for a body composed of such men as Wythe,
Blair and Pendleton? On characters like these the 'civium ardor
prava jubentium' would make no impression." The idea was an

extremely happy one of associating a school of government and

citizenship with the name of Chancellor Wythe.
John Marshall (1755-1835) was also a student of Wythe at

William and Mary. He was soldier, lawyer, State legislator,
member of the constitutional ratifying convention of Virginia,
Minister to France, Representative in Congress, Secretary of

State, and Chief Justice of the United States. Marshall's fame
as head of the Supreme Court has overshadowed the brilliant

reputation that he made in other spheres of activity, and he will

always be known as the bright particular genius who combined
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unsurpassed judicial wisdom with the far-seeing vision of the
prophetic statesman, and gave to the Constitution of the United
States its interpretation for the ages.
A notable feature of the opening exercises of the Marshall-

Wythe School was the address by the Honorable Alton B. Parker.
It was natural, almost inevitable, that, with the names of the

great chief justice and the great chancellor before him, the

speaker, who has himself held high judicial office, should recall
their views on the prerogatives and duties of the judiciary in

respect to legislative acts not made in pursuance of the Constitu
tion, and should speak with great earnestness of the attacks that
have been made upon the judiciary for their conscientious per
formance of their obligations in holding null and void unconsti
tutional enactments. Judge Parker doubtless remembered that
it was Judge Wythe who said, in the case of Commonwealth v.

Caton, decided in 1782 :

"Nay, more, if the whole Legislature, an event to be
deprecated, should attempt to overleap the bounds pre
scribed to them by the people, I, in administering the
public justice of the country, will meet the united
powers at my seat in this tribunal and, pointing to the
Constitution, will say to them, 'Here is the limit of your
authority, and hither shall you go, but no further.' "

Marshall's declaration in the Virginia Ratifying Convention, in
which he foreshadowed his decision in Marbury v. Madison, must
also have been in the speaker's mind :

"Can they go beyond the delegated powers? If they
were to make a law not warranted by any of the powers
enumerated, it would be considered by the judges as an

infringement of the Constitution which they are to guard.
They would not consider such a law as coming under
their jurisdiction. They would declare it void. * * *

To what quarter will you look for protection from an

infringement of the Constitution, if you will not give the
power to the judiciary. There is no other power that can
afford such a protection."

In praising what he called the Back-to-the-Constitution move

ment of William and Mary, Judge Parker said :

"The colleges and high schools of America must teach
thoroughly the principles as well as the history of our
Constitutional Government. There is no other way of
eliminating the dangers to Government growing out of
ignorance and malicious propaganda.
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"The fact that assaults are being made upon the
judiciary for deciding, as they are compelled to do now

and then, that a statute is void because it violates either
State or the Federal Constitution, by an element of our
population who are without root in the Revolutionary
days and the formative period of our Government, makes
it necessary that the college, aye, and the high schools,
shall teach the youth of our land to both know and
cherish the history which inspired the Fathers to build
the most wonderful Government ever created by man�

the Government of the people, by the people and for the
people. Such a Government, for continued success, must

depend upon an educated Electorate, who, because of
their trained minds, cannot be deceived by the ambitious
and selfish leaders, whose elequent tongues seek to per
suade the people to travel in dangerous paths.* * *

But there are those in these latter days who advocate
the breaking down of the safeguards which the people
secured by their Constitution.

"Occasionally the Legislative Department of the
State or Federal Government passes an act which, upon
its very face, defies the Constitution which the people
created and under which the Legislative Department of
the Government acquires all the power it possesses.
"This has been done so often as to demonstrate that

the Legislative bodies cannot always be trusted to obey
the people's Constitution in times of popular stress.

And, of course, at the same time it is proved that the
plan of the Fathers in saying in effect through a rigid
Constitution�thus far and no farther can you go, is
absolutely essential to the maintenance of our form of
Government. Nevertheless, in this time of selfishness,
of agitation and loose thinking, there are those who seek
acclaim through a denunciation of the courts for judi
cially declaring that certain statutes offend against the
people's constitution. In other words, the courts say in
such decisions that the Legislative body has attempted
to exercise a power denied to it by the people through
their Constitution.
"Addresses have recently been made from purely

selfish purposes with a view of creating the impression
in the public mind that the courts have in the past and
without warrant, seized this power. The authors assert

that such a thing as a judgment of a court declaring an

act void was unknown in Great Britain, from whence
came our knowledge of the common law and of equity
jurisprudence. But as Lord Bryce points out with great
clearness In his American Commonwealth, the British
Constitution is not to be compared with ours. He says :
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" 'What are called in England constitution statutes,
such as Magna Charta, the Bill of Rights, the Act of
Settlement, the Acts of Union with Scotland and Ireland,
are merely ordinary laws, which could be repealed by
Parliament at any moment in exactly the same way as

it can repeal a highway act or lower the duty on

tobacco.' "

Other illustrations might be given to show that ignorance of
the history surrounding the genesis of the Constitution has led
to serious error in its interpretation, and to demonstrate the
wisdom of the study of the Constitution according to the plan of
the founders of the Marshall-Wythe School. For this ignorance
is not limited to those of alien lineage "who are without root in
the Revolutionary days," nor to ambitious and selfish leaders,"
though it must be confessed that the majority of the offenders

may be found in these two classes of our citizens. The serious

thing is that at the present time attacks are being made upon the

judiciary by men in high places, men whose very positions give
them an influence over their own fellow-citizens. The doctrine
laid down by Chief Justice Marshall, who believed in a liberal
construction of the Constitution, that judges, when, in a lawsuit

pending before them, it becomes necessary for adjudicating the

controversy to decide between the Constitution and an Act of

Congress not made in pursuance thereof, are bound by their oths
to decide in favor of the Constitution and, therefore, to hold the
Act null and void, has been followed by the courts for nearly a

century and a quarter. The doctrine was occasionally contro

verted in the early days, especially by those of the school of

politics opposed to Marshall's general views ; but when fifty years
after Marbury v. Madison, Chief Justice Taney, the strict con

structionist, gave his unqualified approval of the doctrine enun

ciated by Marshall, opposition to the doctrine ceased, or had only
an academic significance, only to spring up again within the past
few years. In an address delivered on the 27th day of April, 1906,
before the law department of the University of Pennsylvania,
Honorable Walter Clark, Chief Justice of the Supreme Court of
North Carolina, used the following language when referring to
the convention of 1787, which framed the Federal Constitution:

"A proposition was made in the convention�as we

now know, from Madison's Journal�that the judges
should pass upon the constitutionality of acts of Con
gress. This was defeated the 5th of June, receiving the
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vote of only two States. It was renewed no less than
three times, i. e.( on the 6th of June, 21st of July, and
finally again for the fourth time on the 15th of August."

In the same address the learned chief justice also said :

"The subsequent action of the Supreme Court in
assuming the power to declare Acts of Congress uncon

stitutional was without a line in the Constitution to
authorize it, either expressly or by implication."

According to the late David K. Watson, author of our best
treatise on constitutional law, this address of Chief Justice Clark
is undoubtedly largely responsible for the charge of usurping
authority so frequetly made against the Federal courts. The

address has been published in the Congressional Record, and cer

tain members of the National House of Representatives have

quoted from it in their speeches delivered in the House and pub
lished in the Record, notably Honorable A. W. Lafferty, of Oregon,
in the Record of January 24, 1912, and Honorable Isaac R. Sher

wood, of Ohio, in the Record of May 2, 1912. Each of these

members repeats in his speech the charge of usurpation made by
Chief Justice Clark against the Federal judiciary. Prof. William
Trickett, dean of the law school of Dickinson College, and one

of the most profound legal writers of the country, has also attacked
the Federal judiciary for assuming to declare laws unconstitu
tional in the fortieth and forty-first volumes of the American
Law Review, pp. 356 and 651, respectively. So Melville M.

Bigelow, the eminent legal writer, in his late work entitled "A

False Equation,' p. 133, seems to question the right of the courts

to exercise such power. The address and speeches have been

quoted in partisan papers throughout the country, and in this way

the charge of usurpation of authority by the Federal judges has

reached the great body of the American people. The result is

that the people have to a great extent become dissatisfied with the

Federal judiciary.
Judge Clark's position is based upon what he assumes was the

action taken by the Constitutional Convention, but at no time in

the history of that body, according to Madison's Journal, was the

question, in any shape or form, presented to the convention, that

judges should have the power of declaring laws unconstitutional

and, therefore, such a motion could not have been defeated in the

convention. What, then, was the proposition to which Judge
Clark refers, which was rejected by the convention? It was, in
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effect, a proposition to make the judges a council of revision,
with power arbitrarily to veto any Act of Congress in its dis

cretion, a power similar to that possessed by the Spartan College
of Ephors, the Chinese Council of Censor, and by the New York
Council of Revision under the Constitution of 1777, and the

Pennsylvania Council of Censors.

Singularly enough, this proposition that was rejected by the

convention and which Judge Clark confuses with the obligation
imposed on the judges by Article VI of the Constitution, was a

proposition that met with the approval and support of Thomas
Jefferson. In writing from Paris to James Madison, December 20,
1787 (Ford, Vol. IV, p. 475), Jefferson commenting on the draft
of the Constitution that he had just received, said: "I like the

negative given to the Executive with a third of either house,
though I should have liked it better had the judiciary been asso

ciated for that purpose or invested with a similar and separate
power." Again in writing from Paris to Francis Hopkinson
March 13, 1789 (Ford, Vol. V., p. 76), Jefferson said: "I

approved, from the first moment of the great mass of what is in
the new constitution, * * * the qualified negative on laws

given to the executive which, however, I should have liked better
if associated with the judiciary also, as in New York."

The proposition that Jefferson endorsed, Judge Clark condemns,
and this is the proposition that the convention rejected, and not

the proposition that the judges should pass upon the constitution

ality of Acts of Congress.
One other illustration must suffice of attacks upon the judi

ciary by those in high places. On June 6, 1918, the Honorable
Robert Latham Owen, a Senator from the State of Oklahoma,
introduced into the Senate of the United States a bill (S. 4671,
65th Congress, 2nd Session) entitled "A Bill to prevent interstate
commerce in the products of child labor, and for other purposes."
Section 7 contains this extraordinary proposition :

"That the constitutionality of this Act having been
declared by the competent authority of Congress and of
the President of the United States at the time of its
passage shall only be questioned thereafter by Congress
itself and by the people of the United States in their
sovereign capacity as voters. Any executive or judicial
officer who, in his official capacity, denies the consti
tutionality of this Act shall ipso facto vacate his office.
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No judge of an inferior Federal Court shall permit the
question of the constitutionality of this Act to be raised
in the court over which he presides, and the United
States Supreme Court shall have no appellate power to

pass upon such question."

The advocacy by a United States Senator of this revolutionary
principle of penalizing judicial independence suggests the possi
bility that Governor Berkeley's rule may sometimes prove true.

It is extremely difficult to determine from the arguments of

many who contend that the Federal judges ought not to pass upon
Acts of Congress, whether their opinion is based solely upon the
belief that no' such power is contained in any express or implied
grant of the Constitution or upon the conviction as well that any
form of judicial review of legislative acts is wrong in principle.
We may feel reasonably certain that Senator Owen holds both
views. Where do Judge Clark and other sincere and honest
believers stand? Judge Clark is not of alien lineage, neither is
he a selfish politician. If one might hazard a conjecture from his

name, and the State of his nativity, Judge Clark of North Caro
lina is not without root in Revolutionary days. We might imagine
that his ancestors fought at the Battle of Moore's Creek Bridge,
took part in the Mecklenberg Declaration and was an associate
of Hewes, Williamson, Spaight, Iredell and Davie. At any rate,
he was a brave soldier at an age when merely to be a soldier was
a badge of courage; a trusted counsellor, an honored judge; a

scholar, linquist and author of note. The opinion of such a man,

on a matter of serious importance, cannot be lightly brushed
aside. If he is not right�and the present writer believes that he
is entirely wrong�in his interpretation of the resolutions respect
ing judicial review rejected in the convention, and should be

convinced on re-examination and reflection that he is wrong, would
he then agree that Marshall and Taney were right in their views

respecting the power and duty of Federal judges to declare legis
lative acts not made in pursuance of the Constitution null and
void? Or would he still contend, even while admitting his error

concerning the action of the convention, that no such power can

be inferred from Articles III and VI of the Constitution ? Again,
and what is of most importance, what is his opinion respecting the

subject of judicial review of unconstitutional legislation, as a

principle of government? In other words, would Judge Clark

put himself in the class with Senator Owen ? If so, he stands for

a dangerous tendency, a tendency that Americans and Englishmen
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have always fought against. They have always hated the reposi
tories of supreme power, the Feudal Lords, the King, the Crom
well Parliamentarians, the Whig Oligarchy. James Madison
warned his contemporaries that the first despotism that they must

guard against was the despotism of the legislature, that the des

potism of the Executive would come later. It was the unjust,
despotic legislation respecting the American colonies by the
Parliament of George III that aroused our ancestors to the neces

sity of framing a government wherein arbitrary power should be

withheld from the Legislature as well as from the Executive.
And it was the clause in the Act of Parliament repealing the
obnoxious Stamp Act, which asserted, notwithstanding the repeal,
the right of Parliament to legislate for the colonies in all respects,
that rankled in their minds. Hence our written Constitution with
a Government of delegated and limited powers, our bicameral

Legislature, the clearly marked separation of powers as a system
of checks and balances, and the express grant to the judiciary of
the power to set aside Acts of the Legislature�the people's trus

tees�that did not conform to the people's will as expressed in
the Constitution, the people's mandate to their agents. Has this
form of Government after one hundred and thirty-three years of
trial proved a failure, and are we ready to discard it or radically
modify it? It is not well for a State that even a small minority
of its citizens should believe that any department of the Govern
ment is acting constantly without constitutional or legal warrant.
Those who disapprove, as a general principle, of any form of

judicial review of legislative acts, are perilously near, in their

implied advocacy of arbitrary unchecked legislative power, to a

condition of mind when they would take away the limited veto of
the Executive. To abolish one branch of the Legislature would
be only another short step along the path of reforming or deform

ing our Government. The Seventeenth Amendment has already
sapped the vitality of the Senate and impaired the independence
of its members. To destroy this chamber would be to do sub

stantially what England did with the House of Lords. Do we

want to model our Government after the English system? English
judges cannot declare Acts of Parliament unconstitutional. No

English sovereign has vetoed an Act of Parliament for over two
hundred years. The Parliament Act of 1911 took from the House
of Lords the power to veto or revise the Acts of the Lower House ;
the House of Commons is now the repository of supreme power,
and it has virtually yielded that power to one man. Others beside
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Englishmen approve this scheme of government, but there are

signs in England of unrest and dissatisfaction with the present
order, and it would not be surprising to see the Parliament Act

repealed or greatly modified. Our American ancestors fought
with all their might to guard against any repository of supreme

power. Their design was most eloquently expressed in the Massa

chusetts Constitution of 1780, in words that Daniel Webster said

were the greatest words contained in any written constitutional

document :

"In the government of this Commonwealth, the Legis
lative Department shall never exercise the executive and

judicial powers, or either of them; the executive shall
never exercise the legislative and judicial powers, or

either of them; the judicial shall never exercise the
legislative and excutivo power, or either of them to the
end it may be a government of laws and not of men."

To say that Acts of Congress not made in pursuance of the
Constitution shall have the effect of laws, that judges must enforce
such acts in contravention of their oath to support the Constitu

tion, would be to make this a Government of men and not of laws.

The foregoing thoughts have been suggested by the account

of the opening of William and Mary's new school, and by the

timely words of Judge Parker. Georgetown congratulates William
and Mary on the impetus that she has given to the "Back-to-the-
Constitution" movement, and predicts for the Marshall-Wythe
School of Government and Citizenship a long and honorable
career of useful endeavor in training the minds of the youth of
our land for the intelligent understanding of our fundamental
institutions and in giving them a true appreciation of the priceless
heritage of American citizenship and the fixed determination to

transmit their heritage not only not less, but greater and better

than it was transmitted to them.

Henry Sherman Boutell,

Professor of Constitutional Law.



THE DISTRICT OF COLUMBIA: ITS STORY

HE District of Columbia is unique among the social com-
-�- munities of the world. The political center of a people

which threw into the sea the tea which must bear a tax in the

levying of which that people had no voice ; the capital of a nation
born of the declaration that taxation without representation
sounds a note having no place in the harmony of freedom; the
very ultimate product of the spirit which produced among the

powers of the earth the one which proclaimed as its reason to be
that all governments derive their just powers from the consent

of the governed, it yet is bearing taxes, the levying of which it
cannot affect in the slightest degree, and has no effective voice
in the making of the laws by which it is governed. Nevertheless,
the District of Columbia is the best governed community of its

day and generation.
The reason of this presents the most interesting question pos

sible to the student of sociology, and makes that question the
most difficult possible of apprehension by the superficial
observer; a question not softened in its difficulties by the fact

that the District has come to be what it is in the face of execu

tive and judicial notice of its anomaly in the early days of its

history.

Clause 17 of Section 8, Article I, of the Constitution of the
United States provides that Congress shall have power :

To exercise exclusive Legislation in all cases what
soever over such District (not exceeding ten miles
square) as may, by cession of particular States and the
acceptance of Congress, become the Seat of Govern
ment of the United States, and to exercise like authority
over all places purchased by the consent of the Legis
lature of the State in which the same shall be, for the
erection of forts, magazines, arsenals, dock yards and
other needful buildings.

The proceedings of the Constitutional Convention of 1787 lead

ing up to the adoption of this provision as it respects the District
are interesting in the extreme and equally indicative of the clear

AND ITS MEANING

By Henry E. Davis,
Of the District of Columbia Bar.
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purpose of the Convention in the premises. The experiences of

the national authorities when domiciled in Philadelphia, before

the adoption of the Constitution, convinced the entire Conven

tion, individually and as a body, of the necessity of establishing
a Federal District distinct in itself, and free from State control

or obligations, to be devoted exclusively to the purposes of the

National Government in process of creation, and the matter had

the Convention's serious consideration.
The discussions on the subject, which will be found scattered

throughout the proceedings, are substantially epitomized in those

of July 26, which may not inaptly be termed the "District Day"
of the Convention. In the course of these discussions the pro

jected Federal District was thus variously designated: The

"Seat of the General Government," the "Seat of the National

Government," the "National Seat," the "Seat of National Busi

ness^" and the "Central Residence of the Government." In

Pinckney's draft of the proposed Constitution it was designated
as the "Seat of Government for the United States," and in Ham
ilton's delineation of the Constitution desired by him as the "Seat
of Government." In No. 42 of the Federalist, Madison, who had

previously used the expression "Seat of National Business,"
described the projected district as the "Stationary Residence of
the Government," and, as is above seen, the Constitution as

adopted uses the designation "Seat of the Government of the
United States."

Even taken by themselves, these expressions obviously indi
cate that it was the clear contemplation of those engaged in estab

lishing the Federal Government that it should have as its own a

"Stationary Residence," to be the "Seat of National Business."
In other words, that there should be a national reserve for the

"Workshop of the Nation," as the late Senator Ingalls happily
characterized it. And the reasons advanced in the course of the
discussion on the subject are strongly confirmatory of this: For

instance, that the seat of the General Government should not be
at any city or place which was the seat of any State Govern
ment; that it should not be any large commercial city; that it
should be a fixed and exclusive seat for the transaction of the
national business. The outcome of the deliberations and action
of the Constituional Convention produced just this result in the

establishment of the District of Columbia, the occupation of the

territory of which by a comparatively few citizens of the United

States is, and always has been, a mere incident to the location
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and operation of the governmental machinery upon this particular
plot of ground; and but for the presence here of that machinery
the city of Washington never would have been, and any settle
ment that would have occupied the ground would have at best

been a Maryland town, if, indeed, there would have been any
town or settlement, seeing that Georgetown was already an estab
lished settlement before the Constitution was adopted or even

conceived.
As is well known, this territory, the District of Columbia,

originally ceded by Maryland and Virginia, in fact comprised
ten miles square, or one hundred square miles in all, until, in

conformity with the Act of Congress of July 9, 1846, the Virginia
portion was retroceded to the State of Virginia and from the
date of this retrocession (which became an accomplished fact

only upon the vote of the people of the county and town of Alex
andria in manner prescribed by the Act), the District of Colum
bia has consisted exclusively of the territory, about sixty-four
miles in extent, originally ceded by the State of Maryland.
In the beginning the present District of Columbia was gov

erned, as far as it was governed, at all, under the Levy Court Sys
tem of Maryland, interestingly described by the late Justice Miller
in the case of Levy Court v. Coroner (2 Wall., 501, 507-508), as
follows :

The Levy Court is the body charged with the adminis
tration of the ministerial and financial duties of Wash
ington county. It is charged with the duty of laying out
and repairing roads, building bridges and keeping them
in good order, providing poorhouses, and the general
care of the poor, and with laying and collecting the taxes
which are necessary to enable it to discharge these and
other duties, and to pay the other expenses of the county.
It has the capacity to make contracts in reference to any
of these matters and to raise money to meet these con

tracts. It has perpetual succession. Its functions are

those which, in the several States are performed by
"county commissioners," "overseers of the poor,"
"county supervisors," and similar bodies with other
designations. Nearly all the functions of these various
bodies, or of any of them, reside in the Levy Court of
Washington. It is for all financial and ministerial pur
poses the County of Washington.

This was the situation when, on February 27, 1801, Congress
assumed jurisdiction over the District, except that by Acts of

July 16, 1790 (1 Stat. L., 130), and April 24, 1800 (2 Stat. L.,
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55), a board of three commissioners was provided, which board

was charged with the duty of surveying, defining and limiting the

District, providing suitable Government buildings, and managing
the affairs of the city in general. By Act of May 1, 1802 (2 Stat.

L., 175), this board was abolished, and the affairs of the city,
which had theretofore been under its care and superintendence,
were put under the direction of a superintendent appointed by and

under the control of the President. By Act of April 29, 1806

(3 Stat. L., 324), this superintendent was succeeded by an officer

known as the commissioner of public buildings, whose office was,

in turn, abolished by Act of March 2, 1867 (14 Stat. L., 466), and
its powers and duties devolved upon the Chief of Engineers of

the Army.
In the meanwhile, by Act of May 3, 1802 (2 Stat. L., 195),

Congress incorporated the inhabitants of the City of Washing
ton, providing for its division into wards, as already established

by the Levy Court, with power to increase the number of wards
in the wisdom of the council. By this initial Act of incorporation
a council of twelve members was provided to be elected annually,
and when elected the twelve chose from their number five, who
constituted the second chamber, the remainder constituting the
first. The important point to be noticed in connection with this
Act is that the mayor was provided to be appointed annually
by the President, and the by-laws or ordinances were expressly
declared not to be obligatory upon non-residents unless in cases

of intentional violation. This Act was temporary, but was con

tinued in force by the Act of February 24, 1804 (2 Stat. L., 254),
for fifteen years from the end of the ensuing session of Congress,
the only important change in connection with the questions under
consideration being that the constitution of the councils was

changed, so that each consisted of nine members chosen by dis
tinct ballots of the citizens.

By Act of May 4, 1812 (2 Stat. L., 721), the charter of the city
was radically changed in that the two councils were distinctly
constituted as a board of aldermen and a board of common coun

cil, but still the right to elect the mayor was denied to the inhabi

tants, his election being devolved upon the two chambers in

joint meeting. By subsequent Acts this Act was amended and

continued in force until March 3, 1831, unless sooner repealed.
While the affairs of the city were in this condition, President

Monroe, in his second annual message to Congress, in 1818, made
the following memorable recommendation :
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The situation of this District, it is thought, requires
the attention of Congress. By the Constitution the
power of legislation is exclusively vested in the Con
gress of the United States. In the exercise of this
power, in which the people have no participation, Con
gress legislates in all cases directly on the local concerns
of the District. As this is a departure, for a special pur
pose, from the general principles of our system, it may
merit consideration whether an arrangement better
adapted to the principles of our Government and to the
particular interests of the people may not be devised
which will neither infringe the Constitution nor affect
the object which the provision in question was intended
to secure.

And, also, at its 1820 term, the Supreme Court of the United
States decided the well-known case of Loughborough v. Blake

(5 Wheaton, 317), holding that, notwithstanding their want of

representation in Congress, the inhabitants of the city were liable
to taxation; declaring in effect that that part of the national

society resident in the District of Columbia had voluntarily
relinquished the right of representation and had adopted the
whole body of Congress for its legitimate government, and saying :

Although in theory it might be more congenial to the
spirit of our institutions to admit a Representative from
the District, it may be doubted whether, in fact, its inter
ests would be rendered thereby the more secure.

It is a matter of great importance and significance that, up to

the date of this utterance�that is to say, throughout a period of
more than thirty-one years of the Nation's existence under the
Constitution�there was no departure on the part of any of the
distinct departments of Government, Executive, Legislative and

Judicial, from the conception of the framers of that instrument of
the object which the provision in relation to the District was

intended to secure, namely, the establishment of an exclusively
Federal territory to be the "Seat of National Business," and, so

far as such might be possible, exclusively for such business, the
regulation of the purely local affairs of the inhabitants of such
District being obviously merely incidental.

At the time Congress assumed jurisdiction over the District,
and the Levy Court went into operation for the County of Wash
ington as a separate territory, there had already been created a

separate municipal government for Georgetown.
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Certain of the inhabitants of Frederick county having set forth

in a petition to the Assembly of Maryland that there was a con

venient place for a town on the Potomac, above the mouth of

Rock Creek, and praying that sixty acres of land might there be

laid out and erected into a town, the Assembly by Act of June 8,
1751 (ch. 21), appointed seven commissioners to buy the neces

sary land and lay out the same in eighty lots, to constitute a town

by the name of Georgetown. The Act provided no government
for the new town, which remained subject to the Levy Court of

the County of Frederick.

By Acts of December 26, 1783 (Chap. 27), and January 22,
1785 (Acts of 1784, Ch. 45), provision was made for certain

additions to the town, and at last, on Christmas Day, 1789

(ch. 23), the Assembly incorporated the town, which, by this

time, had fallen within Montgomery county. The Act of Incor

poration is interesting in many particulars. Thus, in part imita
tion of the Charter of London, the town as a body corporate was

made to consist of a mayor, recorder, six aldermen and ten com

mon councilmen, and was given the corporate name of "The

Mayor, Recorder, Aldermen and Common Council"; and the
Act contained many provisions now seeming archaic (but which,
notwithstanding their interesting character, space forbids our

further noticing) , leaving, however, the common councilmen to be
elected by a viva voce vote of the qualified freemen, and pro

viding for the annual election of a mayor from among the alder
men and for filling vacancies in the several offices. The Recorder
and all the aldermen and common councilmen were to hold office

during good behavior; the Recorder was always to be "a person
learned in the law," and vacancies in the board of aldermen were

to be filled by election from among the common councilmen. The

Mayor, Recorder and Aldermen were constituted justices of the

peace and given power to elect a sheriff and appoint constables
and other necessary officers for the town, and were also required
to hold a court to be called the Mayor's Court, the jurisdiction
of which was specifically defined; and other municipal powers
were granted to the corporation. By subsequent legislation (e. g.
1797, ch. 56, 1799, ch. 85), the tenure of the officers was limited
in time, the limitation of the choice of Mayor to be from among
the Aldermen was removed, additional powers were given the cor

poration and the limits of the town were variously enlarged,
altered and more clearly defined.
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By sundry Acts on the subject, Congress amended the Charter
of Georgetown, finally by Act of May 31, 1830 (4 Stats. 426).
And, in the meanwhile, by the Act of May 20, 1826 (4 Stats. 183),
Congress had deprived the Levy Court of the County of Wash

ington of the power to assess any tax in Georgetown, so that the
latter city from this time on stood as a quite fully equipped and

independent Municipal Corporation, retaining its powers until

1871, and its separate name until the passage of the Act of 1895,
hereafter to be noticed.

Recurring now to the City of Washington, it has already been

pointed out that Congress effectively assumed jurisdiction over

the District of Columbia by the Act of February 27, 1801 (2
Stats. 103). At that time there was, of course, no such thing as

a corporation of the City of Washington, nor was there until after
the passage of the Act of Congress of May 3, 1802 (2 Stats. 195)
above mentioned.

The Charter of the City was radically changed by the Act of

May 4, 1812 (2 Stats. 721), and this Act in turn was amended

February 20, 1819 (3 Stats. 485), and by Act of February 28,
1820 (3 Stats. 543), it was extended to March 3, 1821, unless
sooner repealed.
The Act of May 15, 1820 (3 Stats. 583) , was still more thorough.

It repealed all former enactments so far as inconsistent with its

provisions; continued the corporation under its later name;

granted many new powers; made elaborate provisions respect
ing tax sales; prohibited any tax upon property in the city by
the Levy Court, and limited the contributions by the corporation
to the expenditures of that court; and made specific provision
for the division of the city into wards. For the first time the

Mayor was to be elected by the people, and he was to be chosen

every second year, and, as before, there were to be two aldermen
chosen from each ward for two years, and three common council-
men from each ward for one year. The Act was limited in
duration to twenty years or until Congress should by law deter
mine otherwise.
A supplementary Act was passed May 26, 1824 (4 Stats. 75),

and the last general Act of Congress in relation to the corpora
tion of Washington is that of May 17, 1848 (9 Stats. 223),
entitled "An Act to continue, alter and amend the Charter of
the City of Washington." This Act provided for continuing in
force for the term of twenty years from its date, or until Con
gress should by law determine otherwise, the Acts of May 15.
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1820, and May 26, 1824, "and the Act or Acts supplemental or
additional to said Acts which were in force on the fourteenth

day of May, 1840, or which may, at the passing of this Act, be

in force."
With a few alterations, all pertaining to detail and none affect

ing the general scheme of. the Government, the Charter of the

City of Washington remained to the end substantially as the
Act of 1848 left it.
There were thus for some years side by side in the District

three separate municipal governments, the Corporation of Wash

ington, the Corporation of Georgetown and the Levy Court. Each
of these governments had and exercised the power of making
ordinances and laws, and there accordingly existed at the same

time one set of such ordinances or laws for Washington, another
set for Georgetown and a third set for the county. Perhaps no

greater anomaly than this can be presented for a territory of

sixty-four square miles, especially when it is considered that
this territory is the seat of Time's latest and best offspring in
the way of government; and I am constrained to wonder what
the Puritan forebears of sturdy New England would have thought
could they have come to life so lately as within the past half
century to find that the same Act committed on the same Sunday
would have met with one punishment in Georgetown, another
in the county and none at all in Washington. Yet, this very fact,
for fact it is, is the highest possible testimonial to the conserva

tism which characterizes the origin and growth of law and insti
tutions in our English system; the conservatism which has made
us and our kin beyond the sea the foremost in the universal
brotherhood now happily becoming so generally recognized.
In the growth and administration of these three municipalities,

helped along by the oversight of the Federal power, there, of
course, came into being as occasion required, the needful detail

agencies of government�courts greater and smaller, judicial and
fiscal officers, surveyors, school officials, boards of health, con

stabularies and the like. And although our institutions were thus

growing and being added to in strict conformity to the principles
of the distinction between Federal and Local Government which
underlies the whole American system, there was at the same

time coming more and more into play the other seemingly inevit

able principle, so far as result is concerned, that the national

must and will, to a great extent, override the local, and the gen

eral must and will supplant the particular.
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This was first manifested in the establishment of courts and

judicial officers and general laws, of jurisdiction and authority
extending throughout the District, but, as is so often the case,

it was reserved for the stress of war to occasion the first com

prehensive step in the way of unity, at first seeming radical, but
in the end coming to be recognized as so natural as to make the

wonder to be that it was so long delayed. This first step is to

be found in the Act of Congress of August 6, 1861 (12 �Stats.

320), forming the cities of Washington and Georgetown and the

county outside of the limits of those cities, in a word, the entire

District, into "The Metropolitan Police District of the District
of Columbia." There was provided for this Police District a

Board of Commissioners of Police, consisting of the Mayors of

Washington and Georgetown and five other members, three from

Washington, one from Georgetown and one from the county, to

be appointed by the President by and with the advice and con

sent of the Senate, which Board was vested with the police
powers to be exercised throughout the District, including the

preservation of the peace, the prevention of crime and arrest of

offenders, the protection of rights of person and proprty and the

public health, and the enforcement of the laws generally applic
able to matters of police. A police force was established, pos
sessing in every part of the District the common-law and statu

tory police powers of constables, and provision was made for the
division of the District into police precincts, with convenient
station-houses, for the more efficient administration of the police
power, and a superintendent to act as "the head and chief" of the

force, subject to the orders and regulations of the Board. The
several municipalities were stripped of the police power as such,
and the existing constabularies were abolished. The initial Act
was several times amended and supplemented, but in the main
the police system as originally devised remains to this day.
The establishment of the Metropolitan Police District bore,

within less than a decade, appropriate fruit. For by Act of
February 21, 1871 (16 Stats. 419), Congress created the whole
of the District "into a government by the name of the District
of Columbia." The Corporations of Washington and George
town and the Levy Court, and all the officers appertaining thereto,
were abolished at the date of June 1, 1871, although all the
ordinances and laws of the two corporations and the Levy Court,
not inconsistent with the Act, were continued in force in their
respective territories, until modified and repealed by Congress
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or the Legislative Assembly created by the Act, and the powers of

the Levy Court were continued for certain purposes. The new

corporation, the District of Columbia, was made successor to the

municipal bodies which were abolished, and vested with all the

property of those bodies. The Government of the District was

vested in a'Governor, a Secretary and a Council of eleven�two

from Georgetown, two from the county and the rest from Wash

ington, all to be appointed by the President by and with the
advice and consent of the Senate, and a House of Delegates,
twenty-two in number, to be elected by the people. The Governor
and the Secretary were to hold office four years, the members of

the Council two years, and the Delegates one year. The first

Council was to be divided into a one-year class of five and a two-

year class of six, and afterwards all were to be appointed for

two years. It is interesting to note, as in the case of the latest

legislation respecting the constitution of the Levy Court, the

persistence of this principle first applied in the case of the United
States Senate.

Besides these general municipal officials the Act provided a

Board of Health and a Board of Public Works and gave the

District the only direct representation which it has ever had in

Congress, in the person of a delegate to the House of Repre
sentatives to have the same rights and privileges as delegates
from the territories, and, besides, to be a member of the Com
mittee on the District of Columbia. The Board of Public Works

was provided to consist of the Governor and four citizens and

residents of the District to be appointed by the President and

Senate for four years, of whom one was to be from Georgetown,
on from the county and one a civil enginer. This Board was

given entire control of, and authorized to make all regulations
which it should deem necessary for keeping in repair the streets,

avenues, alleys and sewers of the city (its powers were extended

to the county by the Legislative Assembly), and all other works

which might be entrusted to it by the Legislative Assembly or

Congress.
The fate of the territorial government, as it is generally called,

is too familiar to call for extended comment; it suffices to say

that between the riot of extravagance of the Board of Public

Works and the orgy of suffrage, which some of our good citizens

long to have restored, that government, after a fevered life of a
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little more than three years, deservedly fell. And its fall ushered
in what I hope is to be the last stage of the District's political
development.
When Congress could no longer endure its creature of 1871,

it enacted on June 20, 1874 (18 Stats. 116), that all provisions
for an Executive, Secretary, Legislative Assembly, Board of
Public Works and Delegate to Congress from the District should
be repealed (saving the term of office of the then sitting dele

gate), and that for the time being, and until otherwise provided
by law, the Government of the District should be committed to

a board of three commissioners to be appointed by the President
and Senate and vested with all the powers formerly belonging
to the Governor and Board of Public Works, except as otherwise

provided by the Act, and that the powers of the Chief Engineer
of that Board should be exercised by an officer of the Engineer
Corps of the Army of the United States, to be detailed by the
President.
After a four years' trial of this form of government for the

District, Congress very wisely decided to make it, with certain

improvements, permanent, and on June 11, 1878 (20 Stats. 102),
passed the Act under which, as amended and supplemented from

time to time, we now live. The Government of the District under
this legislation which at the outset I made bold enough to speak
of as the best possible for a municipality may be generally
described as follows:

The powers and authority of government are lodged in a board
of three commissioners�two of whom are civilians, citizens of

the United States and actual residents of the District of Colum
bia for three years before their appointment, and having, during
that period, claimed residence nowhere else. These two commis
sioners are appointed for three years by the President and Senate,
and the third is an officer of the Corps of Engineers of the
United States Army, whose lineal rank is above that of captain,
although the President may, in his discretion, detail for this

duty a captain of fifteen years' service. This board of commis
sioners has all the powers and authority formerly belonging to

the Governor and Board of Public Works of the District, and is,
besides, vested with the powers and authority formerly belong
ing to the Boards of Police and of Health. Originally it also
had charge of the public schools, now, more or less wisely,
committed to a board of education appointed by the Justices of
the Supreme Court of the District. It has the power of appoint-



50 GEORGETOWN LAW JOURNAL

ment and removal of all the officers provided for the administra

tion of the municipal affairs, except those of the public schools,
and as such may abolish any office within its appointive power,

and may consolidate any two or more such offices. Within the

limitations of law on the subject, it fixes the rate of taxation,
which, however, is applied to assessments of value made by a

board of assessors of its own appointing. Besides its more

purely executive powers, into the details of which it is unneces

sary to go, the Board of Commissioners has large powers of a

legislative nature, covering almost every conceivable form of

municipal relations, and far too numerous for present description.
The members of the board constitute also a Public Utilities Com
mission for the District, with appropriate jurisdiction and powers.
That a body of three American citizens, mixed civil and mili

tary, vested with so numerous, varied and large powers exercises
them with so little irritation and so little just cause of com

plaint is surely a high tribute to the American character, just
now so much in evidence throughout the world, and just now

taking on so many new responsibilities, to which, it goes without

saying, it will prove fully adequate.
The last Act in what may be termed the unification of the

District, was the passage by Congress of the law of February 11,
1895 (28 Stats. 650), abolishing the city of Georgetown and its

name, repealing all of its general laws, regulations and ordi

nances, and extending to it all general laws, regulations and
ordinances of the City of Washington. And by an agency more

effective than the most solemn statute, namely, the usage of
the people, the further result has been accomplished that to all

practical intents and purposes, and in the eyes of the nation at

large, the entire District now passes by the name of the Father
of our Country, originally given to our city, but which, like the
illustrious character from whom it was taken, has drawn to

itself its whole environment.
And the political development of the District of Columbia

suggests to me the plan of this beautiful city of ours, not built

upon an uninviting plane and not laid out in exclusively right
lines, but set in an environment of rare attractiveness; with its

system of wide streets overlaid by intersecting avenues which
break the otherwise mathematical stiffness of its thoroughfares,
and set with beautifying and refreshing parks unrivaled by any
intra-urban park system of the world. So with our political
growth and development, beginning with the simple institution
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of the Levy Court, taking up, as occasion required, the forms of

municipal government felt to be adapted to the situation from

time to time, and finally taking the form of a wisely-conceived
and skillfully-constructed scheme of local government, and yet,
all the while under the play of the essentially American distinc
tion between the National and local systems. While on every
hand we find statutory provisions, with their artificiality of con

ception and rigidness of expression, we yet meet at every point
the freer action of those natural and more elastic elements of

usage, tradition and fundamental principle which are at the bot

tom of all things English, and out of which only all true law
and political development spring and grow. While we find

everywhere minute regard for the local, as in the case of the

Levy Court and the simple forms of municipal government of
the cities, we are everywhere also brought face to face with the

National, as in the original Commissioners of the City, the Super
intendent of the City, the Commissioner of Public Buildings, the
Chief of Engineers of the Army, the Metropolitan Police and the
Board of Public Works. And, strangest of all, at the very heart
of a nation grounded in the notion of "government of the people,
by the people and for the people," we see from the beginning
the almost aggressive expression of distrust of the popular vote,
the absence of which has so often been remarked as the most

striking feature of the Government of the Capital. Thus always
the Levy Court was in its personnel the creature of the Presi

dent and Senate, while for long the mayors of the cities were

either the choice of the President or of the vote of the people
only when filtered through the aldermen and councils. Anomal
ous enough this seems, but how much more anomalous is it that
in the existing and best form of government of the District yet
devised, local suffrage is wholly eliminated and that the only
real guarantee of local participation in government is the resi
dence qualification of the civilian commissioners. Food for

thought there surely is in this, and an irresistible suggestion to

turn again and again to those words of President Monroe quoted
in the outset.

But who shall be heard to complain of any of this when we

look about and see the result as shown in our beautiful and
orderly city? beautiful in its topography, plan and embellish
ment, and orderly beyond all other cities; rich in wealth, and
richer still in intelligence; the very Mecca of the patriotism and
intellect of the country; the site of the great public institutions
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of our land and the depository of its priceless archives and
scientific and literary collections, which are at once the posses
sion and the pride of the people of the whole nation, in a word,
truly the City of Washington: Washington, who has been aptly
characterized as "the greatest of good men and the best of great
men," and of whom the soundest of English historians, John
Richard Green, has truly said that "no nobler figure ever stood in
the forefront of a nation's life," and that men learned to cling
to him "with a trust and faith such as few other men have won,

and to regard him with a reverence which still hushes us in the

presence of his memory." To Patrick Henry in 1795 he spoke
one dear wish of his heart in the memorable words, "I want an
American character"; and in his will, devising a portion of his

property for the founding of a National University here, he

expressed his "ardent wish to see a plan devised on a liberal

scale, which would have a tendency to spread systematic ideas

through all parts of this rising empire, thereby to do away with
local attachments and State prejudices, as far as the nature of

things would or indeed ought to admit, from our National Coun
cils." If you seek Washington's true monument, look upon your
ideal city, at once the training school of the American character
and the University of his dream.



THE HOMAGE OF A GREAT LAWYER
AND JUDGE TO HISTORY,
CHRISTIANITY AND LAW

T N the summer of 1899, the year following the retirement from
the bench of Sir Henry Hawkins, full of years and honors,

I spent an hour in the Hall of the Middle Temple, studying the

faces of the famous lawyers and judges that looked down from

the walls of that historic chamber. I had stopped before a newly
painted portrait and was examining it for the name of the original,
when a porter of the Hall came to me, and, pointing to the picture,
said, without the trace of a smile to illuminate his face or the

suggestion of a wink to reveal his feelings, "Sir 'Enery 'Orkins,
'the 'Anging Judge; we've just 'ung 'im, sir."
Twenty-two years later I was marveling at the grandeur and

symmetry of the interior of the splendid, though unfinished West
minster Cathedral, when a passing sacristan asked me if I would

not like to see the Brampton Chapel, the gift of the late Lord

Brampton, "best known," he said, "as Sir Henry Hawkins, the
Hanging Judge." Recalling with an inward smile the Middle

Temple incident and noting that the aspirate flourished better in
eccleastical than in legal atmosphere, I followed my courteous

guide and soon found myself in the dim interior of the exquisitely
artistic chapel that was designed and presented to the Church

by England's greatest criminal lawyer and most famous criminal

judge.
The significance of this gift to the Roman Catholic Church by

one who was born and brought up in the Anglican faith can only
be understood and appreciated by knowing something of the

extraordinary man, who was born Hawkins and died as Lord

Brampton. England, as well as America, has her self-made men,
and she does not withhold from them her highest honors. Lord
Brampton closes the two volumes of his Reminiscences with these
words sent to him by a friend on the occasion of his elevation to

the peerage:

"This is the salutation of Friendship!
"Well, you have the satisfaction of knowing that you

climbed the ladder from the lowest rung to the highest
without the help of anyone.
"The game you had to play you have played, and won

it off your own bat. Many there were who tried to
stump you, or bawl you out, but they were not in the
game with you."

53
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This man who climbed to the highest rung was born in 1817

at Hitchin, a small town in the county of Hertford. His father

was a country solicitor and wished his son, Henry, to succeed him

in the business. After completing the course at Bedford School

.young Hawkins was articled as a solicitors' clerk in his father's

office. He did what he describes as the drudgery of an attorney's
office until he was twenty-two, when he made up his mind that

he would be either a barrister or an actor. In 1839 he entered

the Middle Temple, although at that time it was unusual for one

without a university degree to apply for admission to that ancient
seat of legal learning. Having eaten the requisite number of

dinners in the Hall, Hawkins was called to the Bar in 1843. He
did not wait long for his first brief. His sensations on receiving
it he thus describes:

"No man at the Bar can forget the joy of his first
brief�that wonderful oblong packet of white papers,
tied with the mysterious pink tape, which his fourth
share of the diminutive clerk brings him, marked with
the important '1 gua.' A father never looked on his
first born with more pleasure than a barrister on his first
brief. If the Tower guns were announcing the birth of
an heir to the throne, he would not look up to ask, .'What
is that?'"

Soon after his first trial, briefs came to him with increasing
frequency. In 1859 he took silk and as a leader he soon advanced
to the head of his profession. His income exceeded that of any
of his contemporaries at the Bar. His greatest fame as a lawyer
was acquired in the two Tichborne cases. In the civil case,
Mr. Hawkins was junior to Sir John Coleridge, but in the trial
of the claimant for perjury, Mr. Hawkins led for the prosecution
and secured the conviction of the imposter at the close of a trial
that extended over two years. In this case Mr. Hawkins estab
lished his reputation as the ablest cross-examiner at the Eng
lish Bar.
In 1874 Mr. Hawkins was offered and declined a judgeship.

Two years later, at the earnest solicitation of the Lord Chan
cellor, who insisted that his acceptance was a duty that he owed
to the public, Mr. Hawkins accepted appointment as a judge of
the Exchequer Court. On this occasion he was knighted by the
Queen, and was thereafter known as Sir Henry Hawkins. He
was in his sixtieth year when he became a judge, and he served
with unremitting industry until he was eighty-one. On his retire
ment from the bench the Queen conferred on him a peerage and
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he took his seat in the House of Lords as Baron Brampton, where
he continued to work on the Judicial Committee with strength
unimpaired and faculties undimmed until a few years before his
death in 1907. Strength was one of Lord Brampton's chief endow
ments�inexhaustable strength of body and indomitable strength
of will. At the Bar he was known as the Fighting Advocate.
He was a firm believer in the maxim of Horace : Nil sine magno
vita labore dedit mortalibus.

On the bench he was known as the Hanging Judge, not because
he was harsh, cruel or vindicative, for he was just the reverse�

humane, kindly, merciful � but simply because, owing to his
exhaustive knowledge of criminal law, he -was assigned to the
trial of more cases at the Old Bailey than any other judge, and,
therefore, was compelled to sentence a greater number of men

that deserved to be hanged.
How was it that Lord Brampton came to make his donation to

Westminster Cathedral ? He has left his own account of what led

up to this memorable incident.

"Cardinal Manning," Lord Brampton says in his Reminiscences,
"was a real and good friend to me, and I often spent an hour
with him on a Sunday morning or afternoon discussing general
topics. At my request, when I had no thought of being converted
to his Church, he marked in a book of prayers which he gave
me several of his own selections, which I have carefully pre
served, but I can truly say he never uttered one word, or made
the least attempt, to proselytize me. He left me to my own, free,
uncontrolled and uncontrollable action. My reception into the
Church of Rome was purely of my own free choice and will, and
according to the exercise of my own judgment. I thought for
myself and acted for myself, or I should not have acted at all.
"I have always been, and am, satisfied that I was right.
"It was Cardinal Vaughan who received me into the Church

after the death of my dear friend, Cardinal Manning, which was

a great shock to me.
* * *

"Some months later, when Cardinal Vaughan was showing
Lady Brampton and myself over that beautiful structure, the
New Cathedral, I thought I should like to erect a memorial chapel,
and made a proposal to that effect. My offer being accepted,
I resolved to build it, after consultation with Lady Brampton,
and to dedicate it to St. Gregory and St. Augustine. It was after
wards called Our Chapel.
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"The stonework was accordingly proceeded with, and after

wards the plans for decoration were submitted to the Archbishop
and myself. For these decorations I subscribed a portion. The

rest of the work was our own, and we have the satisfaction of

feeling that Our Chapel is erected to the honour and glory
of God."
The style of decoration is Byzantine. The walls are embel

lished with many and various beautiful marbles. The eastern

side has a representation of Pope Gregory sending St. Augustine
with his followers to preach the Gospel in England. Another

scene is St. Augustine's reception by King Ethelbert and

Queen Bertha.

The panels of the reredos contain pictures of St. Gregory and

St. Augustine, with their four contemporaries, St. Paulinus,
St. Justus (Bishop of Rochester), St. Laurentius and St. Melitus

(Bishop of London).
On the north are figures of St. Edmund, St. Osbald and the

Venerable Bede, while opposite are St. Wilfred, St. Cuthbert and
St. Benedict.
On the west are St. John the Baptist and St. Augustine, and

below these, figures of women pouring water from pitchers, sym
bolical of the River Jordan.
Under the arch of this side are most artistically designed panels

containing the names of the four rivers of Paradise.
The floor is inlaid, and the windows, which are of opalescent

glass, throw over the structure a soft white light, admitting of
the perfect harmony of colours which everywhere adorn this

very beautiful memorial.

The chapel is on the south side of the nave at its west end.
As you enter the chapel from the nave you see on the east face of
a square column a fresco representing a scene in the early life
of Gregory. As a young deacon he stops to look at some slaves
offered for sale in the market place. Struck by their fair skins,
yellow hair and blue eyes, he asks the dealer who they are.

"Angli," is the answer. "Non Angli sed angeli" replied Gregory.
A few years later, when he became head of the Church, he remem

bered the beautiful slaves from Britain and sent Augustine to

preach the Gospel to their countrymen. Augustine landed with
his priests on the Island of Thanet in 597, where Hengst and
Horsa landed a century and a half earlier. Augustine brought to
England not only the Gospel of Christ, but a knowledge of the
Roman Law. He induced Ethelbert to put in writing the English
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laws. The Dooms of Ethelbert, the first collection of the laws
of England, crude as they seem today, have always been held
in veneration by Englishmen as their earliest legal monument.

Ethelbert represents Law as Bede typifies History, and Augus
tine Religion and Christian Faith.

Lord Brampton was of Saxon lineage, proud of his country's
history; proud of his chosen profession and strong in his religious
faith, and in these sentiments of his we discover how it was that
in designing his memorial chapel he should have paid his tripple
homage to History, Christianity and Law.

Henry Sherman Boutell,
Georgetown Law School, March 9, 1922.
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THE ST. JOHNS
(273 Federal 1)

The facts in the above entitled case are simple. The Baltimore-Southern

Navigation Company had possession of and operated the Steamer St. Johns
under a sales contract and charter-party with the owner, Colonial Beach

Company, a Virginia corporation. The charter-party contained a provision
expressly prohibiting liens, i. e., prohibiting the charterer from procuring
supplies, repairs, etc., upon credit of the vessel. The Quemahoning Coal

Company and Coale & Company, both furnished coal to the St. Johns. The
order for same came from a representative of the charterer, who, of course,

by terms of the charter-party, had no authority to pledge the credit of the
steamer. Above companies, however, made no inquiry and furnished the
coal upon the assumption that the vessel would be good for same. The fact
that the above companies made no inquiry, knew nothing and sought to

know nothing about the status of the steamer was not disputed at the trial.

58
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Both companies libeled the St. Johns asserting Maritime Liens against
her under the Act of June 23, 1910.1

"Section 1. Any person furnishing repairs, supplies or other neces
saries, including the use of dry dock or marine railway, to a vessel,
whether foreign or domestic, upon the order of the owner or owners

of such vessel, or of a person by him or them authorized, shall have a

maritime lien on the vessel which may be enforced by a proceeding
in rem, and it shall not be necessary to allege or prove that credit was
given to the vessel.
"Sec. 2. The following persons shall be presumed to have

authority from the owner or owners to procure repairs, supplies and
other necessaries for the vessel: The managing owner, ship's hus
band, master, or any person to whom the management of the vessel
at the port of supply is intrusted. No person tortiously or unlawfully
in possession or charge of a vessel shall have authority to bind the
vessel.
"Sec. 3. The officers and agents of a vessel specified in Section 2

shall be taken to include such officers and agents when appointed
by a charterer, by an owner pro hac vice, or by an agreed purchaser
in possession of the vessel, but nothing in this Act shall be construed
to confer a lien when the furnisher knew, or by the exercise of rea
sonable diligence could have ascertained, that because of the terms
of a charter-party, agreement for sale of the vessel, or for any other
reason, the person ordering the repairs, supplies or other necessaries
was without authority to bind the vessel therefor."

The Libelants based their claim for liens upon the fact that the coal was

furnished upon the order of the Baltimore-Southern Navigation Company,
who were "either the managing owner, ship's husband, master or any person
to whom the management of the vessel at the port of supply is entrusted," in
contemplation of Section 2, of the Act of June 23, 1910.

The owners relied chiefly upon the provisions found in Section 3 of the
aforesaid Act, which read as follows:

* * * "but nothing in this Act shall be construed to confer a

lien when the furnisher knew, or by the exercise of reasonable
diligence could have ascertained, that because of the terms of a

charter-party, agreement for sale of the vessel, or for any other
reason, the person ordering the repairs, supplies or other necessaries,
teas without authority to bind the vessel therefor.*

'Act of June 23, 1910, c. 373, 36 Stat. 604.
"Section 1. Any person furnishing repairs, supplies or other/ necessaries, including

the use of dry dock or maritime railway, to a vessel, whether foreign or domestic,
upon the order of the owner or owners of such a vessel, or of a person by him or

them authorized, shall have a maritime lien on the vessel which may be enforced
by a proceding in rem, and it shall not be necessary to allege or prove that credi'
was given to the vessel.

"Sec. 2. The following persons shall be presumed to have authority from the owner

or owners to procure repairs, supplies and other necessaries for the vessel: The
managing owner, ship's husband, master, or any person to whom the management
of the vessel at the port of supply is intrusted. No person tortiously or unlaw
fully in possession or charge of a vessel shall have authority to bind the vessel.

"Sec. 3. The officers and agents of a vessel specified in Section 2 shall be taken to
include such officers and agents when appointed by a charterer, by an owner pro
hac vice, or by an agreed purchaser in possession of the vessej, but nothing in this
Act shall be construed to confer a lien when the furnisher knew, or by the exercise
of reasonable diligence could have ascertained, that because of the terms of a

charter-party, agrement for sale of the vessel, or for any other reason, the person
ordering the repairs, supplies or other necessaries was without authority to bind the
vessel therefor."

�Italics by writer.
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The District Court held that the Libelants .had maritime liens for the

coal furnished and entered decrees for the full amount of the claims. The

Circuit Court of Appeals for the Fourth Circuit affirmed these decrees.

Judge Rose rendering the majority opinion held that a supply man who

furnishes supplies to a vessel held under a charter expressly prohibiting
liens, may furnish on her credit even though the supplies were furnished,
not on the order of the master, or owner, bat on orders received from the

office of the charterer in the same city, where the supply man had no

knowledge of the charter or the ownership of the vessel, and made not the

slightest inquiry as to either matter at the office of the charterer or elsewhere.
A petition for a writ of certiorari having been filed by claimants, and

such writ having been granted, the record in this controversy is now before

the United States Supreme Court for consideration.

This case involves questions of the utmost gravity and importance in

Admiralty Law. Although the Lien Act of June 23, 1910, is one of the most

important statutes with reference to maritime affairs, the carefully worded

proviso of Section 3 of that Act has never been before the United States

Supreme Court for construction.

The interpretation placed upon the Lien Act by Judge Rose in the above

decision, reduced to its lowest terms appears to be as follows:

That one furnishing supplies to a vessel is entitled to the benefit
of a presumption, that such supplies were furnished upon order of
the owner of said vessel, or one to whom he has delegated authority,
and that same were furnished upon credit of the vessel; that, though
Section 3 of the Act expressly specifies that nothing in the same shall
be construed to confer a lien when the furnisher of supplies knew, or
could have ascertained by the exercise of reasonable diligence that,
because of the terms of a charter-party, etc., the person ordering the
supplies had no authority so to do ; and even though the circumstances
of a particular transaction may be such as should put a person upon
inquiry, the above presumption is paramount; the carefully worded
phraseology of Section 3 valueless; and the material man, armed with
above presumption may serve any vessel that happens into port,
without inquiry as to its status, with confidence that the Lien Act
will prove a convenient shelter for his negligence and perhaps, bad
faith.

"THE VALENCIA."2 Decided before passage of the Lien Act arose under

circumstances identical to those in the instant case. In both cases is found

the provision of the charter-party forbidding the charterer from pledging
the credit of the ship. In neither case did the master order the coal, but it
was supplied upon orders received from the general manager of the charterer

and others. In both cases the Libelants had no knowledge as to the owner

ship of the vessel, of the charter, or of the relation of the charterer to the

vessel. In neither case was the slightest inquiry made, but the coal was

delivered on the belief that a lien was created.

In its opinion the Supreme Court said :

"Although the libelants were not aware cf the existence of the
charter-party under which The Valencia was employed, it must be
assumed upon the facts certified that by reasonable diligence they
could have ascertained that the New York Steamship Company did
not own the vessel, but used it under a charter-party, providing that
the charterer should pay for all needed coal. The libelants knew the

�(165 U. S. 264.)
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steamship company had an office in the city of New York. They did

business with them at that office and could easily have ascertained
the ownership of the vessel and the relation of the steamship com

pany to the owners. They were put upon inquiry, but they chose to

shut their eyes and make no inquiry touching these matters or in

reference to the solvency or credit of the company. It is true that the
libelants delivered the coal in the belief that the vessel, whether a

foreign or a domestic one, or by whomsoever owned, would be

responsible for the value of such coal. But that belief is not sufficient
in itself to give a maritime lien. * * * Under what circum

stances, if under any, a charterer who has control and possession of

the vessel under a charter-party requiring him, at his own cost,
to provide for necessary supplies and repairs, may pledge the credit
of the vessel, it is not necessary now to determine. We mean only
to decide at this time, that one furnishing supplies or making
repairs on the order simply of a person or corporation acquiring
the possession and control of a vessel under such a charter-

party cannot acquire a maritime lien if the circumstances

attending the transaction put him on inquiry as to the existence
and terms of such a charter-party, but failed to make inquiry, and
chose to act on a mere belief that the vessel would be liable for his
claim."*

IN "THE SAMUEL MARSHALL,"3 an early case, decided long before

the Act the Court in deciding that inquiry must be made where circum

stances exist which suggest same stated that a merchant is presumed to

know that it is a common thing for a vessel to be hired and to be used and

managed in the employment of others, under a charter-party with the

owner under circumstances where the obligations for supplies does not rest

upon the owner.

"THE WM. P. DONNELLY"4 is another instance of where a furnisher of

supplies was held bound to make inquiry as to the relation of the person

ordering said supplies for the vessel, when circumstances existed which

prompted such inquiry. The Donnelly was a tug hired out under a charter-

party which provided that charterer was to pay all expenses. Libelants

were not aware of existence of charter-party, but made no inquiry at all

as to whether or not charterer had authority to pledge the vessel. Hazel,
District Judge, following the law of "The Valencia," stated that Libelants

were put upon inquiry by the circumstances and failing to make same could

not assert a maritime lien.

In "THE ROSALIE"6 it was held:

"Where materials were furnished for the use of a vessel, upon the
order of a company which had possession of her under a contract of
purchase (and which was, therefore, the owner pro hac vice) in the
port where such company had its principal place of business, by
material men who either knew the company's relation to the vessel,
or were in possession of the avenues of information, and of facts
sufficient to put them on inquiry, held, that credit must be considered
to have been given to the company, and that consequently, no lien
was created."

Thus before the passage of the Act of June 23, 1910, the law was well
settled that supplies furnished a chartered vessel under facts substantially

�Italics by writer.

H49 Fed. 754.)
'(156 Fed. 302.)
5(75 Fed. 29.)
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identical to those in the case under consideration did not entitle the supply
man to a maritime lien. Unless the above Act substantially changed the

law, supplies furnished under the same circumstances would not constitute

the basis for a maritime lien today. In the Piedmont & Georges Creek Coal

Company v. Seaboard Fisheries Company,6 a comparatively recent case,

Justice Brandeis said, in delivering the opinion of the Court:

"The reports expressly declare that the bill makes no change in
the general principles of the law of maritime liens, but merely substi
tutes a single statute for the conflicting State statutes and does
away with the distinction between foreign and domestic vessels. * * *

The Act relieves the libelant of the burden of proving that credit
was given to the ship when necessaries are given to her upon the
order of the owner, but it in no way lessens the material man's
burden of proving that the supplies in question were furnished to
her by him upon order of the owner, or of someone acting by his
authority."

Thus Justice Brandeis holds that the Act made no change in the general
principles of the law of maritime liens, and that it does not relieve the

furnisher of supplies from the burden of proving that such supplies were

furnished on order of the owner or someone to whom authority was dele

gated by such owner.

"THE HATTERAS.'" a case directly in point that arose after passage of

the Act presented a situation where all parties were located in the same port;
where the charter-party contained a provision prohibiting the imposition of

liens by charterer; where Libelants knew nothing and sought to know

nothing of the status of the ship, furnishing supplies on a blind chance that
same would be liable therefor.

The Court followed the law of "The Valencia," deciding that the "circum

stances amounted to a shutting of the eyes to the true facts and successfully
rebutted any presumption of a lien."

"THE LOUIS DOLIVE"8 is another case that arose after passage of the

Act and contains facts similar to those in the case under consideration. In

that instance the Court stated that anyone opening a new running account

with a vessel in her home port, and when her supplies were not ordered

by her captain, was charged with the duty of at least inquiring as to the

authority of the person ordering the supplies to bind the vessel if he

intends to rely upon credit of the vessel for payment.
Thus, both before and after the Act, courts have, for the most part, fol

lowed the law of "The Valencia."

Judge Rose has cited the following cases in support of his decision in the

instant case:

The Yankee', The Yarmouth10, The Oceana11, The South Coast"

These cases hold that unless a supply man has actual knowledge of the

terms of a charter-party which forbids the charterer to pledge the vessel he

"(254 U. S. 1.)
'(255 Fed. 518.)
8(236 Fed. 283.)
�(233 Fed. 919.)
10(262 Fed. 254.)
"�(244 Fed. 80.)
12(247 Fed. 89.)
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is presumed to have exercised reasonable diligence, and that he is not bound

to inquire as to its terms when he has notice of the charter.

In each of these cases the Court recognizes the authority of "The Valencia,"
and it is noted that the courts carefully distinguish the facts in the case

being decided, which is an intimation that "The Valencia" would be con

trolling were the facts the same. In "The South Coast" the Court cites
"The Valencia" with approval. In another case, "The Yarmouth," the Court

cites "The Valencia" and explains its decision. In "The Oceana," the Court

refers to "The Valencia" as follows:

"The claimant puts great stress on the decision of the Supreme
Court in 'The Valencia,' made long before passage of the Act of
June 23, 1910. It is not applicable. In that case the least inquiry
would have disclosed the fact that the company operating the steamer
was a charterer bound to pay for coal, but the Libelant supplied coal,
not on the order of the master, but of the company, without making
any inquiry whatever."

It will be noted that in the above case the Court said that in "The Valencia"
the least inquiry on the part of the supply man would have disclosed the

true situation. The facts in "The Valencia" and the instant case are iden

tical. If the least inquiry would have revealed the existence of the charter

in the one, why not in the other?
"The Yankee" likewise cites "The Valencia."
In three of the above-quoted cases stress was laid on the fact that the

supplies were furnished on the order of the Master, who was in charge by
appointment of the owner. In the instant case the supplies were ordered by
a representative of the charterer. Thus the facts in the four cases cited by
Judge Rose are not strictly in point with those of the instant case.

The following comparison of facts in "The Valencia" and "St. John" will

indicate the similarity of both cases :

The "St. Johns" "The Valencia"
Circuit Court of Appeals for the The Supreme Court of the United

Fourth Circuit. States.

Charter-party prohibiting liqns. Charter-party prohobiting liens.
Charterer ordered supplies and Charterer ordered supplies and

not master or owner. not master or owner.

Office of charterer and supply Office of charterer and supply
man in same city where infor- man in same city where infor
mation accessible. mation accessible.
Made no inquiry, but acted on Made no inquiry, but acted on

mere belief that had lien. mere belief that had lien.
Court held no duty to make in- Court held bound to inquire and

quiry and lien allowed. lien denied.

The opinion of Judge Rose is silent in regard to "The Valencia." It
seems to the writer that such an important case, the decision of which is
based upon principles of Maritime Law, dating back at least as far as

"The Columbus,"13 and the law of which is followed even today, can hardly
be ignored, especially when a case is involved the facts of which are identically
the same.

Judge Rose creates by his decision an interpretation of the law in conflict
with the exact and careful phraseology of Section 3 of the Lien Act.

Frank Buckley.
r,(5 Sawyer 487.)
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SCHOOL NOTES

On a recent visit to the Law School Dr. J. E. de Becker presented to the

Library an autographed copy of his recent work, "Principles and Practices of

the Civil Code of Japan." Dr. de Becker is also the author of "Elements of

Japanese Law," "Commentary on the Japanese Commercial Code," "Anno

tated Civil Code," "Law of Trading Partnerships and Companies," "Principles
and Practice of the Civil Code," "International Private Law of Japan,"
"Pointers on Japanese Law," etc.

ALUMNI NOTES

The appointment of Bolitha J. Laws, Esq., as Assistant General Counsel of

the Emergency Fleet Corporation has just been announced. Mr. Laws was

Associate Editor of the first Georgetown Law Journal. He was graduated
from the Law School in 1913, receiving a Master's degree therefrom in 1914.

From 1914 to 1920 he served both as Assistant and Special Assistant to the

District Attorney for the District of Columbia.
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RECENT LEGISLATION

The World War Foreign Debt Commission1

The deliberations of the recent Limitation of Armaments Conference had

just drawn to a close, when an Act was approved by the President creating a

World War Foreign Debt Commission for the purpose of funding the obliga
tions of foreign countries arising out of the World War and held by this

country. There are times when the simplest and most direct method of com

prehending a given situation is through the medium of statistics. A series of

tables is here set forth which conveys both a general and a detailed account of

these foreign obligations according to their various categories.

TABLE I�Statement showing obligations of foreign Governments held by the United
States on February 1, 1922 (including those held by the United States Grain Cor

poration), Interest accrued and unpaid thereon up to and including the last interest

period, Interest heretofore paid and Total indebtedness.

Total 'Interest
indebtedness heretofore paidCountry

Armenia
Austria
Belgium
Cubat
Czechoslovakia .

Esthonia
Finland
France
Great Britain . .

Greece*
Hungary,
Italy
Latvia
Liberia
Lithuania
Nicaragua^
Poland
Roumania
Russia
Serbia

Principal
amount of
obligations

$11,959,917.49
24,055.708.92
377,564,298.77
8,147,000.00

91,169,834.29
13,999,145.60
8,281,926.17

3,358,104,083.20
4,166,318,358.44

15,000,000.00
1,685,835.61

1,648,034,050.90
5,132,287.14

26,000.00
4,981,628.03
170,585.35

135,620,583.98
36,128,494.94
192,601,297.37
51,153,160.21

Interest
accrued and

unpaid up to and
including the last
interest period
$1,177,548.58
1,443,342.54
42,699,698.78

11,158,765.66
1,695,002.82
723,156.02

357,917,937.09
509,173,742.89

151,725.21
202,279,732.07

449,009.25
2,218.85

498,162.80

12,692,474.29
4,380,746.47
30,558,954.64
6,057,626.80

$13,137,466.07
25,499,051.46
420,263,997.55
8,147,000.00

102.328.599.95
15,694,148.42
9,005,082.19

3,716,022,020.29
4,675,492,101.33

15,000,000.00
1,837,560.82

1,850,313,782.97
5,581,296.39

28,218.85
5,479,790.83
170,585.35

148,313,058.27
40,509,241.14
223,160,252.01
57,210,787.01

$13,704,632.95
1.656,058.14
304,178.09

160,120,962.01
247,844,685.50

1,159,153.34

57,598,852.62
126,266.19

861.10

1,290,620.78
263,313.74

5,107,535.68
636,059.14

Total $10,150,134,196.41 $1,183,059,844.76 $11,333,194,041.17 $489,813,179.28

*The greater part of the interest heretofore paid was so paid out of advances by the
U. S. Treasury.

fCuba and Greece pay interest as it becomes due.
$No interest due on Nicaraguan notes until maturity.

The foregoing table presents the principal of the various obligations. The
amount of that principal was loaned under various and different authoriza
tions as indicated by the following self-explanatory tables.3

'"An Act to create a commission authorized under certain conditions to refund or
convert obligations of foreign Governments held by the United States of America
and for other purposes." Approved, February 9, 1922. (Slip law, Public�No. 139
67th Congress.)

'Annual Report of the Secretary of the Treasury (1921), pp. 33-35.
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TABLE II�Obligations of foreign Governments held by the Treasury Department for
credits granted under the Liberty Bond Acts,3�November 15, 1921.

Total
Second Liberty under

First Liberty bond act as amended Liberty
bond act and supplemented bond actsCountry

$347,691,566.23
8,575,000.00
61,256,206.74

2,950,762,938.19
4,166,318,358.44

15,000,000.00
1,648,034,050.90

26,000.00
23,205,819.52
187,729,750.00
26,175,139.22

Totals '$2,114,000,000.00 $7,320,774,829.24 $9,434,774,829.24

Belgium
Cuba
Czechoslovakia
France
Great Britain . .

Greece
Italy
Liberia
Roumania
Russia
Serbia

$35,000,000.00

650,000,000.00
1,155,000,000.00

175 1666^666.66

97,500,000.00
1,500,000.00

$312,691,566.23
8,575,000.00
61,256,206.74

2,300,762,938.19
3,011,318,358.44

15,000,000.00
1,473,034,050.90

26,000.00
23,205,819.52
90,229,750.00
24,675,139.22

Present
interest
rate Maturity
P. C.

Demand
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.

Do.

�Advances up to September 24, 1917.

TABLE III�Foreign � obligations received through the Secretary of War and the

Secretary of the Navy on account of sales of surplus war materials,*�November
15, 1921.

Principal
amount

Country payable
Belgium $19,000,000.00

8,392,097.57
196,483.57
693,346.76
412,093.04
399,340.64
779,370.96

Czechoslovakia

Esthonia

$5,000,000.00
5,000,000.00
4,902,994.94
2,464,950.38
1,291,903.85
1,962,145.37

$5,000,000.00
5,000,000.00
2,213,377.88

Int.
Date of Date of rate

Total obligation maturity P. C.

Apr. 10, 1919 Apr. 10, 1922 5
Aug. 5, 1919 Aug.. 5, 1922 5
Aug. 21, 1919 Aug. 21, 1922 5
July 1, 1920 Apr. 9, 1930 5
Aug. 1, 1920 Apr. 9, 1930 5
Nov. 1, 1920 Apr. 9, 1930 5
Jan. 1, 1921 Apr. 9, 1930 5

$29,872,732.54
May 29, 1919 June 30, 1922 5
June 15, 1919 June 30, 1923 5
Aug. 10. 1919 June 30, 1924 5
Oct. 14, 1919 Oct. 14, 1922 5
Feb. 10, 1920 Jan. 28, 1923 5
May 1, 1920 June 30, 1925 5

20,621,994.54
June 6, 1919 June 30, 1922 5
June 11, 1919 June 30, 1923 5
June 29, 1919 June 30, 1924 5

12,213,377.88

The authority under the Liberty Bond Acts for the establishment of credits in favor
of the Allied Governments and for the funding of the obligations arising therefrom
is found in Sections 2 and 3 of the Second Liberty Bond Act, approved Septem
ber 24, 1917, c. 56, as apended by Act April 4, 1918, c. 44, and Act July 9, 1918,
c. 142. Section 3 reads in part as follows: "That the Secretary of the Treasury
is hereby authorized, from time to time, to exercise in respect to any obligations
of foreign Governments acquired under authority of this Act or of said Act

approved April 24, 1917, any privilege of conversion into obligations bearing
interest at a higher rate provided for in or pursuant to this Act or said Act

approved April 24, 1917, and to convert any short-time obligations of foreign
Governments which may have been purchased under the authority of this Act or

of said Act approved April 24, 1917, into long-time obligations of such foreign
Governments, respectively, maturing not later than the bonds of the United States
then last issued under the authority of this Act or of said Act approved April 24,
1917, as the case may be, and in such form and terms as the Secretary of the

Treasury may prescribe; but the rate or rates of interest borne by any such long
time obligations at the time of their acquisition shall not be less than the rate

borne by the short-time obligations so converted into such long-time obligations;
* * * "U. S. Comp. Stat. (1919 Supp.) Vol. 2, �6892jj.

�Authorized by the Act of July 9, 1918, c. 143, 40 Stat. 850, repealed in part by Act

February 25, 1919, c. 38, �3, 40 Stat. 1173; U. S. Comp. Stat. (1919 Supp.)
Vol. 2, p. 1452.
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France

Latvia . .

Lithuania
Poland .

$400,000,000.00
774,382.59

6,566,762.42

Roumania

Russia
Serbs, Croats
and Slovenes.

Total.

$2,521.
4,159;
10,000,
10,000.
10,000,
10,000,
7,890,
5,536,
3,941,
2,266,

.869.32
491.96
000.00
,000.00
.000.00
000.00
939.27
867.71
803.61
709.66

$5,000,000.00
5,000,000.00
2,922,675.42

$406,082.30

5,000,000.00
5.000,000.00
10,000,000.00

50,350.28
281.205.51

4,646,465.20

407,341,145.01
2,521,869.32
4,159,491.96

12,922,675.42
406,082.30

24,978,020.99

$574,673,710.21

Aug. 1, 1919
July 5, 1920
May 9, 1920

59,636,320.25

June 28, 1919
June 28, 1919
June 3,1919
June 3, 1919
July 19,1919
July 22, 1919
July 31, 1919

1, 1919
15, 1919
22, 1920

Oct
Oct.
Apr

June 27, 1919
June 27, 1919
Aug. 13, 1919

Aug.
July
May

June
June
June
June
June
June
June
Oct.
Oct.
Mar.

June
June
June

1, 1929 5
5, 1930 5
9, 1930 5

30, 1922
30, 1922
30, 1922
30, 1923
30, 1924
30. 1924
30, 1924
1, 1925

15, 1925
27, 1926

30, 1922
30, 1923
30, 1924

Aug. 8, 1919 June 30, 1922 5

June 13, 1919 June 30, 1922 5
Aug. 30, 1919 June 30, 1923 5
Aug. 30, 1919 June 30, 1924 5
Dec. 20, 1919 June 30, 1924 5
Apr. 15, 1920 Apr. 15, 1924 5
Apr. 29, 1920 June 30, 1925 5

TABLE IV�Foreign obligations received from the American Relief Administrati
�November 15, 1921.

on,*

Principal
amount

Country payable
Armenia $8,028,412.15
Czechoslovakia . 6,428.089 19
Esthonia 1,785,767.72
Finland 3,289,276.98

4,992,649.19

Latvia $2,610,417.82
Lithuania 822,136 07
Poland 10,000,000.00

10,000,000.00
31,671,749.36

Russia $4,465,465.07

Total ,

~"

Date of
Total obligation

$8,028,412.15 June 30, 1919
6,428.089.19 June 30, 1919
1,785,767.72 Aug. 11, 1919

June 30, 1919
July 1, 1920

8,281,926.17
2,610,417.82 June 30, 1919
822,136.07 June 30, 1919

June 30, 1919
June 30, 1919
June 30, 1919

51,671,749.36
4,465,465.07 July 1, 1919

$84,093,963.55

Int.
Date of rate

maturity P. C.
June 30, 1921 5

30, 1923 5
30, 1921 5
30, 1921 5
30, 1921 5

June
June
June
June

June
June
June
June
June

30, 1921
30, 1921
30, 1921
30, 1922
30, 1923

June 30, 1921 5

^^l^^-^f^j,^1^3110"5 "eld by the United States Grain Corporation,'

Principal jnt
Countrv

amount Date of Date of rateLountry payable Total obligation maturity P. C.

Nov. 29, 1919 June 30, 1921 5
5"''9��� Dec. 10,1919 June 30,1921 5
,,o'^H5 Jan. 26. 1920 June 30, 1921 5
lllA�i� Jan. 29,1920 June 30 1921 5
,S?'5"'H May 20,1920 June 30,1921 5
li"'253-83

� June 17, 1920 June 30,1921 5
$3,931,505.34

�Authorized by Act February 25, 1919, c. 38, 40 Stat. 1161; U. S. Comp. Stat."(1919 Supp.), Vol. 2, �7706a.
'Under authority of Act of March 30, 1920, c. 113, 40 Stat. 548. "It is expected thathe obhgafons held by the United States Grain Corporation (received under theact of March 30, 1920, on account of the sale of flour for ^ purposes) wi�

� n due course, be turned over to the Treasury Department, but pending the liqui-
R,nn� t * \ �f COrporation sti11 hold, these obligations." (AnnualKeport of the Secretary of the Treasury (1921) p. 33.)
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Austria $24,055,708.92
Czechoslovakia . 2,873,238.25
Hungary 1,685,835.61
Poland 682,147.50

146,632.50
2,146,539.37
961,975.89

1,605,665.06
1,054.133.66
804,591.99
637,439.67
313,952.37

1.147,319.34
828,633.04
455,966.98
759,134.29
448,331.49
68,553.18
47,377.06
30,720.85
62,196.98

12,111,203.15

Total

24,055,708.92 Sept. 4,.
2,873,238.25 July 30,
1,685,835.61 May 29,

Dec. 1,
Dec. 19,
Mar. 12,
Mar. 22,
Mar. 26,
Apr. 2,
Apr. 9,
Apr. 13,
Apr. 13,
Apr. 23,
Apr. 26,
May 10,
May 12,
May 13,
May 14,
June 2,
July 7,
July 14,

24,312,514.37 July 13,

$56,858,802.49

1920
1920
1920
1919
1919
1920
1920
1920
1920
1920
1920
1920
1920
1920
1920
1920
1920
1920
1920
1920
1920
1920

Jan.
Jan.
Jan.
June
June
June
June
June
June
June
June
June
June
June
June
June
June
June
June
June
June
Jan.

1, 1925
1, 1925
1, 1925

30, 1921
30, 1921
30, 1921
30, 1921
30, 1921
30, 1921
30, 1921
30, 1921
30, 1920
30, 1921
30, 1921
30, 1921
30, 1921
30, 1921
30, 1921
30, 1921
30, 1921
30, 1921
1, 1925

An analysis of the above data will disclose that the obligations growing out

of the authorization contained in the various Liberty Loan Acts are all demand

or overdue obligations, while the other classes of obligations mature at

different dates, beginning June 30, 1920, and extending to as late as July 5,

1930. With the exception of the advances from proceeds of the Liberty Loan

bonds, there was no authority resting in any administrative official of this

Government to extend the time for payment of the principal7 of the obligations
or to effectuate any plan for the funding thereof, i. e., to convert these short-

term and demand obligations into long-term obligations or a more or less

permanent form of debt. In many instances it has been impossible for the

debtor countries, owing to economic depression and an unfavorable rate of

exchange, to make payments on the accruing interest, still less to reduce the

amount of the principal of their debt. The consequence was that in numerous

cases the obligations were overdue, the debtor unable to pay, and the proper

officials of this Government without authority to do anything but make

demand for payment. Even in the case of the credits established under the

Liberty Bond Acts it was contended that the existing authority contained

"such diverse provisions as to interest rates, the maturity, and other terms of

the refunding bonds that may be accepted by the department as makes it

difficult to formulate a plan whereby the interests of this Government may

be as well protected and the bonds to be received be in as desirable form as

would be the case if the entire debt of each country could be dealt with as a

whole and free from such restrictions."8 Finally, the entire problem is greatly
complicated by the fact that many of the debtor countries are also heavily

7It is a mooted question as to whether the authority exists under the Liberty Bond
Acts (Footnote 3) to extend the time for payment of interest and then spread
over subsequent years the interest which accrued during that period of extension.

See Hearings before the Committee on Finance (Senate), 67th Congress, 1st Sess.,
on S. 2134, Part 4, pp. 95-99, 107; Report No. 421 of the Committee on Ways and

Means, 67th Congress, 1st Sess., on H. R. 8762, pp. 8-10. Cf. Annual Report of

the Secretary of the Treasury (1921), at p. 40; Hearings, Ibid, on S. 2134, Part 1,
p, 9. But see Report 261, Part 1, of the Committee on Finance (Senr.ie) on S.

2134, at p. 8.

�Annual Report, Ibid, p. 41. A contrary opinion is expressed by the Minority in

Report No. 421, Committee on Ways- and Means, accompanying H. R. 8762, pp. 6-8.
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obligated to other allied governments, thereby making it advisable, if not

necessary, to formulate a funding plan for a given country in co-operation
with such other creditors.

Such was the nature of the problem sought to be solved, perhaps only
partially, by the legislation herein discussed. By the Act approved February 9,
1922, a World War Foreign Debt Commission was created, to consist of five

members, one of whom shall be the Secretary of the Treasury, who shall

serve as chairman, and four of whom shall be appointed by the President, by
and with the advice and consent of the Senate.9 It is provided that the annual

report of this Commission shall be included in the Annual Report of the

Secretary of the Treasury on the state of the finances, but copies of any

refunding agreements entered into, with the approval of the President, pur
suant to the authority therein granted, shall be immediately transmitted to

Congress.

^The Secretary of the Treasury becomes chairman of the Commission ex officio. The
nominations as members of the Commission of Secretary of State Hughes and

Secretary of Commerce Hoover have been confirmed by the Senate. The question
has been squarely presented as to whether a Senator or Representative may serve on

the Commission. Art. 1, Sec. 6, CI. 2, of the United States Constitution provides:
"No Senator or Representative shall, during the Time for which he was elected, be

appointed to any civil Office under the Authority of the United States, which shall
have been created, or the Emoluments whereof shall have been encreased during
such time; and no Person holding any Office under the United States shall be a

Member of either House during his Continuance in Office."
It has been frequently held that unless a person in the service of the Government

holds his place by virtue of an appointment by the President, by and with the
consent of the Senate, or, under statutory authorization, by the President alone,
a court of law or the head of a department�he is not, strictly speaking, an officer
of the United States. United States v. Germaine (1878) 99 U. S. 508; United
States v. Mouat (1888) 124 U. S. 303, 307; (1898) 22 Ops. Atty. Gen. 184, 185;
(1907) 26 Ops. Atty. Gen. 457, 459. "In the absence of an express enactment to

the contrary, the appointment of any officer of the United States belongs to the

President by and with the advice and consent of the Senate." (1908) 26 Ops.
Atty. Gen. 627, 629; (1911) 29 Ops. Atty. Gen. 116, 117. The question of whether
a position in the Government, appointment to which can lawfully be made only by
the President by and with the advice and consent of the Senate, is for that reason
a constitutional office of the United States, seems never to have been raised or

determined.
The necessity of determining whether <* given employment gave rise to a "Federal

office" has arisen in a case where the legality of the manner of appointment thereto
was contested. In Auffmordt v. Hedden (1890) 137 U. S. 310, a merchant

appraiser selected by the collector of customs pursuant to Section 2930, Revised
Statutes, to serve in a particular reappraisement of imported merchandise, was

held not to be an "officer" of the United States within the meaning of Art II,
Sec. 2 of the Constitution. Then also the Attorney-General has ruled (1898), 22

Ops. Atty. Gen. 184, that a circuit judge appointed as a commissioner under the
convention of February 8, 1896, with Great Britain, could receive compensation
therefor in addition to his salary as judge, notwithstanding the provisions of the
Dockery Law (Act July 31, 1894, c. 174, a. 2, 28 Stat. 205). Neither of those
authorities, however, are in point. In the Auffmordt case, Section 2930 of the
Revised Statutes specifically prescribed the circumstances and method of employ
ment by the collector. As stated by the court (p. 327) : "The statute does not
use the word 'appoint/ but uses the word 'select/ " And in the Attorney-General's
opinion the commissionership in question was create'd under the treaty-making
authority; by the terms of the Treaty itself (ratified by only one House of Congress
as provided in Art II. Sec. 2 of the Constitution) the appointment of the American
commissioner was to be made by the President alone. Malloy, "Treaties, Conven
tions, etc.," Vol.1, p. 768.
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The express powers of this body are specified in Section 2 of the Act, to

be as follows:

"That, subject to the approval of the President, the Commission
created by Section 1 is hereby authorized to refund or convert and

to extend the time of payment of the principal or the interest, or

both, of any obligation of any foreign Government now held by the

United States of America, or any obligation of any foreign Govern

ment hereafter received by the United States of America (including
obligations held by the United States Grain Corporation, the War

Department, the Navy Department, or the American Relief Adminis-.

tration), arising out of the World War, into bonds or other obliga
tions of such foreign Government in substitution for the bonds or

other obligations of such Government now or hereafter held by the

United States of America, in such form and of such terms, conditions,
date or dates of maturity, and rate or rates of interest, and with such

security, if any, as shall be deemed for the best interests of the

United States of America: I'rovidcd. That nothing contained in

this Act shall be construed to authorize or empower the Commission

to extend the time of maturity of any such bonds or other obligations
due the United States of America by any foreign Government beyond
June 15, 1947, or to fix the rate of interest at less than 4J4 per centum

per annum; Provided further, That when the bond or other obliga
tion of any such Government has been refunded or converted as herein

provided, the authority of the Commission over such refunded or

converted bond or other obligation shall cease."

In addition to the restrictions contained in Section 2, supra, there is one

as to the extent of duration of this authority (Section 4) providing that the

same shall cease and determine at the end of three years from the date of

passage of the Act, i. e., on February 9, 1925. And another further limiting
the breadth of the power by specifically stating "That this Act shall not be

construed to authorize the exchange of bonds or other obligations of any

foreign Government for those of any other foreign Government, or cancel
lation of any part of such indebtedness except through payment thereof."

(Section 3).

"Whether the incumbent is an officer or an employee is determined by the manner in
which Congress has specifically provided for the creation of the several positions,
their duties and appointment thereto." Burnap v. United States (1920) 252 U. S.

512, 516 and cases cited. The World War Foreign Debt Commission was created

by Legislative enactment, for the express purpose of funding the foreign debt; its

specific powers constitute an enlargement and modification of the terms of the

Liberty Loan Acts and an entirely new grant of authority as to the foreign
indebtedness incurred other than under said Acts; it was absolutely essential that

this authority be derived from the Legislative branch of the Government, and the

duration thereof is not to exceed three years from the date of passage of the Act;
the members of the Commission are to serve without pay, but it is expressly
provided that four of them "shall be appointed by the President, by and with the

advice and consent of the Senate."

It is believed that where the Congress creates a Commission, delegating thereto certain

of its authority regarding the foreign debt, and specifically provides the above-

quoted method of appointment to membership thereon, such membership becomes

per se a constitutional "civil office under the authority of the United States." for

which a member of Congress is ineligible by reason of Art. I, Sec. 6, CI. 2 of the

Constitution. Contra, Opinion of the Attorney-General dated March 8, 1922,
Senate Document No. 151, 67th Congress, 2nd Sess. But see Majority Report of

the Judiciary Committee of the U. S. Senate, Cong. Rec, Vol. 62, p. 4396.
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The restrictive features of the Act were undoubtedly the result of excessive

caution on the part of Congress. In all probability there was never any

thought in the minds of the administrative officials to cancel this indebtedness

or any part thereof; or to exchange bonds or other obligations of one foreign

Government for those of any other foreign Government. The fixing of a

minimum interest rate at 4J4 per centum per annum seems to have been

ill-advised inasmuch as such action suggests to the foreign Governments the

possible acceptability of such a rate, after the 5 per cent, arrangement was

mutually understood by the respective parties.10 It is also apparent that the

authority granted subject to the time limitation of three years will prove

inadequate to the consummation of certain of the funding negotiations. It is

reasonable to suspect that many of the new Governments in Central and

Eastern Europe will not be sufficiently established within that time for

purposes of effecting any definite funding arrangements or agreements
therewith. Furthermore, the provision that the time of maturity of such

obligations shall not be extended beyond June 15, 1947, may prove to be a

futile limitation in some cases, on account of inability of the debtor Govern

ment to meet its total indebtedness within such period. Owing to the broad

nature of the powers granted the World War Foreign Debt Commission by
this Act, it may be conceded that the restrictions placed thereupon are both

precautionary and reasonable; yet, it seems almost certain that further similar

legislation will become necessary in due process of time.

'Although the Liberty Loan Acts expressly provided for the rates of interest, the five
per cent, rate was apparently fixed by negotiations as being more nearly the
actual rate paid by the United States, taking into consideration the conversion

privileges of bondholders, tax -exemption features, e.tc. Hearing before the Com
mittee on Ways and Means on H. R. 7359, pp. 10, 11, 17, 18.
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Brief Summary of Important Legislation Recently Enacted,
and of Bills Passed or Under Consideration by the

Sixty-Seventh Congress, Second Session*

Up to March 4, 1922, there had been enacted into law during the second

session of the present Congress, 57 House bills, 24 Senate bills, 5 House reso

lutions and 4 Senate resolutions, or a total of 90. Among them are the

following :

H. R. 6998, amending Bankruptcy Act of 1898. Approved January 10, 1922.

Public law No. 121.

H. R. 7077, increase of force and salaries in the Patent Office. Approved
February 18, 1922. Public law No. 147.

H. R. 8344, extension of time under oil and gas permits. Approved
January 11, 1922. Public law No. 127.

H. R. 8762, funding of foreign debts. Approved February 9, 1922. Public

law No. 139.

H. R. 9337, deficiency appropriation, first for 1922. Approved December 15,
1921. Public law No. 109.

H. R. 9724, Treasury Department Appropriation bill for 1923. Approved
February 17, 1922. Public law No. 145.

H. J. Res. 30, preferred right of entry to soldiers and sailors. Approved
January 21, 1922. Public resolution No. 36.

S. 621, rebates for unjust rates charged for transportation. Approved
February 24, 1922. Public law No. 149.

S. 1831, validity of contracts. Approved February 17, 1922. Public law
No. 144.

S. 2133, ceding jurisdiction of lands acquired from Mexico to State of
Texas. Approved January 27, 1922. Public law No. 132.

S. 2780, amending trading with the Enemy Act. Approved December 21,
1921. Public law No. 115.

S. 2802, Amending Act relating to civil service retirement. Approved
February 14, 1922. Public law No. 142.

S. J. Res. 124, nonexportation of war materials. Approved January 31, 1922.
Public resolution No. 37.
Though not yet enacted into law, the following measures selected from the

many bills introduced and/or passed by one or both Houses of Congress, are

worthy of note:

H. R. 13, to assure to persons within the jurisdiction of every State the

equal protection of the laws, and to punish the crime of lynching.
H. R. 12, to consolidate, codify, revise and re-enact the general and per

manent laws.

H. R. 2376, competency of witnesses to testify in criminal actions.

H. R. 10159, to protect commerce against corrupt trade practices.
H. R. 10426, to require the pleading, procedure and practice in district courts

of the United States to conform to that of the State courts in the State in

which said district courts are held.

S. 258, action to recover for death of any person by neglect of another in
places under Federal jurisdiction to be under laws of the State.

*The present session of Congress convened December 5, 1921.
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S. 426, authorizing court to appoint counsel for any citizen who certifies as

to his poverty.
S. 2897, to appropriate $5,000,000 for the purchase of s-;ed grain to be

supplied to farmers in the crop-failure areas of the United States, said amount

to be expended under rules and regulations prescribed by the Secretary of

Agriculture.
H. R. 4810, to authorize incorporation of companies to promote trade in

China.

S. 3147, to provide for the settlement of disputes between employers and

employees in the coal-mining industry; to establish a board for the adjustment
of such disputes; to stabilize conditions of production, and for other purposes.
H. J. Res. 271, authorizing the Secretary of War to accept the proposal of

Mr. Henry Ford for the completion and leasing of the dams and plants at

Muscle Shoals and other plants.
H. R. 8331, amending Section 207 of Transportation Act relative to financing.
There has also been considerable discussion relative to the St. Lawrence-

Great Lakes Waterway and to so-called adjusted compensation for veterans

of the World War.
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BOOK REVIEWS

A treatise on International Law, with an Introductory Essay on the

Definition and Nature of the Laws of Human Conduct, by Roland R. Foulke,

of the Philadelphia Bar. The John C. Winston Company, Publishers, Phila

delphia, 1920. 2 Vols.

Among the numerous works on International Law that have been published
since the World War, one of the earliest to appear was "A Treatise on Inter

national Law," by Roland R. Foulke. It is not easy to classify this work.

It is too long and cumbersome for a student's manual; it is not compre

hensive enough for a treatise, although the author gives it that name; while

the general reader would find the text overburdened and obscured by vol

uminous and intricate notes.

The two volumes contain 1,176 pages. In Volume I the table of contents

and preface cover 29 pages; in Volume II the table of international persons

covers 39 pages, while in each volume an index to the entire work covers 88

pages. Fully one-third of the 932 pages of the text is taken up by notes in

fine print in double columns. Many pages contain nothing but notes, as

pp. 144-149, 224-229, 249-253, 315-318, 424-431 in V -me I, and pp. 189

et seq., 264 et seq. in Volume II, while a good proportion of the pages show

only a few lines of text overshadowed by a forest of notes. Such an unfor

tunate arrangement of the author's work and the compiler's selections is not

uncommon, and greatly detracts from the usefulness of otherwise excellent

books. In Bacon's classification of books "some are to be tasted; others to

be swallowed, and some few to be chewed and digested." No book that

seriously treats any important subject, as Mr. Foulke's book does, is to be

swallowed. No college student or general reader could, however hard he

might chew at Mr. Foulke's book, digest it. If it is to be used at all, it is

a book to be tasted. It is a kind of source book or compendium of references

to numerous writers on International Law. In the author's index the mere

list of citations in the notes and text from the works of other writers covers

over 11 pages of fine print. The book might be called a spicilcgium,

although the gleaning is by no means exhaustive. In the list of authorities

consulted one misses the names of Welwood, Selden, Bonfils, Fauchille, Fiore,
William Allison Phillips, J. A. Hall, Satow and many other writers of the

highest rank. There is no table of leading cases on International Law, and

only a few cases are mentoined.

Although Mr. Foulke's book appeared two years aftet the close of the

World War, the great problems in International Law that arose during that

conflict are barely alluded to. Submarine warfare, aerial warfare, the right
of angary are disposed of in a few sentences. In view of the action of the

Arms Conference this opinion of Mr. Foulke illustrates his failure to appre

ciate International Law as Law. "If, therefore, the exigiencies of warfare

prevent visit and search or the taking of the prize into court, as in the case

of submarines, it seems according to International Law, that there is no

restraint on the destruction." The Treaty of Versailles of 1919, and the

League of Nations are referred to only incidentally in a few notes. Mr. Foulke

makes no mention of the case of the Lusitania or the case of Edith Cavel,
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while the cases of Captain Fryatt, the "W. P. Fry," the "Sussex" and many

other cases of the first magnitude are only cited, without discussion or

comment, in notes of not over one hundred words.

The whole complicated question of intervention in its various phases is

accorded less than four pages, and there is no discussion or even a history
of the intervention of the United States in Cuba, Mexico, Haiti, Santo

Domingo, Panama or the South American States. No account is given of

the evolution of the Monroe Doctrine or of its recent applications, or of

the attitude towards it of South American jurists and statesmen. Many
other topics of prime importance are disposed of as the subject of Consuls

and the Consular Service is disposed of in this comprehensive note: "The

discussion of Consuls will be omitted."

It is assumed that the proofreader is responsible for the numerous blun

ders in spelling, especially of proper names and foreign words such as

Edmond C. Jenet (Vol. I, p. 225) ; Pradier Fodere (Vol. I, p. 423) ; Ancien

Traites (Vol I, p. 418) ; La Pax Perpetuelle (Vol. I, p. 110) ; Rebus sic

standibus (Index p. LXI).
Notwithstanding these omissions and blemishes, Mr. Foulke's book con

tains, almost exclusively in the notes, much information as to where infor

mation may be obtained on almost any subject in the realm of International

Law. It is a work that can only be used to advantage with a complete
library of the works of the authors cited.

"Knowledge," says Dr. Johnson, "is of two kinds : We know a subject
ourselves, or we know where we can find information upon it." To those
who have not the first kind of knowledge of International Law, Mr. Foulke'i
book offers help in attaining the second kind.
The author must have blushed with embarrassment when he first saw

the publishers' advertisement of his book. The prospectus opens with these

arresting words : "Nothing in any language to compare with this Work,"
and continues with these fervid .phrases, "There is nothing in English which

can compare with this treatise. In philosophical discussion, logical pre

cision, accuracy of reasoning, wealth of historical references, compact and

scientific arrangement, it is without an equal in any language." The claim
that this book surpasses the works of Wheaton, Phillimore, Oppenheim,
Bonfils, Fauchille and Bluntschli is like claiming that the jingles of Colonel

Joyce excel the inspirations of Homer, Virgil, Shakespeare, Racine and
Goethe. Even if we admit the unfortunate fact that there is "nothing in any

language to compare with this work," still the author ought not to be made to

suffer for the indiscretions of his publishers. Their startling, bewildering
announcement arouses incredulity, awakens distrust, and repels, rather than
attracts, readers who otherwise would accept the book on its own merits.

HENRY SHERMAN BOUTELL.
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NOTES AND COMMENTS

North Dakota Grain Grading and Inspection Act�Held

Unconstitutional.

The North Dakota Grain Grading and Inspection Act of February 11, 1919,

held unconstitutional by the United States Supreme Court in William Lemke

as Attorney-General of the State of North Dakota, et. al., Appellants, v. The

Farmers' Grain Company of Embden, North Dakota; decided February 27,

1922, opinion by Day, J.
This suit was brought by the complainant, a co-operative association,

incorporated under the laws of North Dakota, and engaged in the business oi

operating a public elevator and warehouse for the purchase, sale, distribution

and storage of wheat, oats, rye, barley seeds and flax at the village of

Embden in that State. The association retains no profit. If there is a

surplus over operating expenses at the close of the season, such surplus is

distributed among the grain growers according to the amount sold by each.

The purpose of the suit is to enjoin the enforcement of the North Dakota

Grain Grading and Inspection Act, passed February 11, 1919, Chapter 138,
North Dakota Laws, 1919. The bill, omitting allegations as to certain Federal

statutes which have become obsolete, is based upon two grounds. First,
that the State statute is an unlawful regulation of and burden upon inter

state commerce and, therefore, violates the Commerce Clause of the Federal

Constitution. Second, that the State statute is in conflict with the Federal

Grain Standards Act of August 11, 1916, Chapter 313, 39 Stats. 482, 485.

Upon filing its bill Complainant moved for a temporary injunction, which

application was heard before three Federal judges. A motion to dismiss the

suit was also filed. The Court denied this motion and granted a temporary
injunction, finding that the North Dakota law imposed a substantial burden

upon interstate commerce, and was in conflict with the Federal Grain Stand

ards Act. Afterwards an answer was filed by the Attorney-General of North

Dakota on behalf of all the Defendants, and later a separate answer wis

filed on behalf of Ladd and McGovern, officials charged with the execution
of the State laws. Upon trial the District Court denied the injunction and

held that the State statute did not place a burden upon interstate commerce,

and was not in conflict with the Federal Grain Standards Act, and entered a

decree accordingly, from which appeal was taken to the Circuit Court of

Appeals for the Eighth Circuit. That court reversed the decree of the

District Court, held the State statute unconstitutional and invalid as in con

flict with the Federal statute, and directed the issuance of a permanent
injunction to prevent the enforcement of the State law.

According to the opinion the record discloses that North Dakota is a great
grain-growing State, producing annually large crops, particularly wheat, for

transportation beyond its borders. Complainant, and other buyers of like

character, are owners of elevators and purchasers of grain bought in

North Dakota to be shipped to and sold at terminal markets in other States,
the principal markets being Minneapolis and Duluth. There is practically
no market in North Dakota for the grain purchased by complainant. The
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Minneapolis prices are received at the elevator of the complainant from

Minneapolis four times daily, and are posted for the information of those

interested. To these figures the buyer adds the freight and his "spread," cr

margin of profit. The purchases are generally made with the intention of

shipping the grain to Minneapolis. The grain is placed in the elevator for

shipment and loaded at once upon cars for shipment to Minneapolis and else

where outside the State of North Dakota. The producers know the basis

upon which the grain is bought, but whoever pays the highest price gets
the grain, Minneapolis, Duluth or elsewhere. This method of purchasing,
shipment and sale is the general and usual course of business in the grain
trade at the elevator of Complainant and others similarly situated. The
market for grain bought at Embden is outside the State of North Dakota, and

it is an unusual thing to get an offer from a point within the State. After
the grain is loaded upon the cars it is generally consigned to a commission

merchant at Minneapolis. At the terminal market the grain is inspected
and graded by inspectors licensed under Federal law. That such course of

dealing constitutes interstate commerce, there can be no question.
The testimony shows that practically all the wheat purchased by the Com

plainant was for shipment to and sale in the Minneapolis market. That was

the course of business, and fixed and determined the interstate character of

the transactions.

In view of this state of facts we come to inquire whether the North Dakota
statute is a regulation of interstate commerce, and, therefore, beyond the

legislative power of the State. Pertinent parts of the Act are stated in the

margin.
This Act shows a comprehensive scheme to regulate the buying of grain.

Such purchases can only be made by those who hold licenses from the State,
pay State charges for the same and act under a system of grading, inspecting
and weighing fully defined in the Act. Furthermore, the grain can only be

purchased subject to the power of the State Grain Inspector to determine
the margin of profit which the buyer shall realize upon his purchase. This
authority is conferred in Section 23, and the margin of profit is defined to

be the difference betwen the price paid at the North Dakota elevator and the
market price, with an allowance for freight, at the Minnesota points, to
which the grain is shipped and sold. That is, the State officer may fix and
determine the price to be paid for grain which is bought, shipped and sold
in interstate commerce. That this is a regulation of interstate commerce,
is obvious from its mere statement.

It is alleged that such legislation is in the interest of the grain growers
and essential to protect them from fradulent purchases and to secure paymeru
to them of fair prices for the grain actually sold. This may be true, but
Congress is amply authorized to pass measures to protect interstate commerce
if legislation of that character is needed. The supposed inconveniences and
wrongs are not to be redressed by sustaining the constitutionality of laws
which clearly encroach upon the field of interstate commerce placed by the
Constitution under Federal control.
We agree with the Circuit Court of Appeals that the legislation is beyond

the power of the State, as it is a regulation of interstate commerce when
applied to complainant's business.

H. S. B.
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Transportation Act of 1920�Conflict Between Federal and
State Authorities Regarding of Rates�Transporta
tion Act Held Constitutional.

Supreme Court of the United States.�Railroad Commission of Wisconsin,
et. al. v. Chicago, Burlington & Quincy Railroad Company. Appeal from the

District Court of the United States for the Eastern District of Wisconsin, and
the State of New York and Charles D. Newton, personally and as Attorney-
General of the State of New York, Appellants, v. the United States and Edgar
E. Clark, et. al., constituting the Interstate Commerce Commission, and inter

veners Lehigh Valley Railroad Company, et. al., Railways in the State of

New York, Appeal from the District Court of the United States for the Nor

thern District of New York. Decided February 27, 1922; opinions by Taft, C. J.
These cases involve a question of conflict between Federal and State

authorities. Each case considers the problem from different angles. The

proceeding out of which the Wisconsin case has grown, known as the

Wisconsin Passenger Fares, began in an investigation by the Interstate

Commerce Act as amended by Section 416 of the Transportation Act of 1920

(41 Stat. 484), into alleged undue and unreasonable discrimination against
interstate commerce arising out of intrastate railroad rates in Wisconsin.

The interstate carriers by steam railroad of the State were made respondents,
and the Governor and State Railroad Commission were duly notified. The

Interstate Commerce Commission made its report and order November 27,
1920. (Wisconsin Passenger Fares) 59 I. C. C. 391.

The Commission had investigated the interstate rates of carriers in the
United States, in a proceeding known as Ex parte 74, Increased Rates, 58
I. C. C. 220, for the purpose of complying with Section 15a of the Interstate
Commerce Act as amended by Section 422 of the Transportation Act of
1920 (41 Stat. 488). That section requires that the Commission so adjust
rates that the revenues of the carriers shall enable them as a whole or by
groups to earn a fixed net income on their railway property. The Commis
sion ordered an increase for the carriers in the group of which the Wisconsin
carriers were a part, of thirty-five per cent, in interstate freight rates, and

twenty per cent, in interstate passenger fares and excess baggage charges,
and a surcharge upon passengers in sleeping cars amounting to fifty per cent.
of the charge for space in such cars to accrue to the rail carriers. Thereupon
the carriers applied to the Wisconsin Railroad Commission for corresponding
increases in intrastate rates. The State commission granted increases in
intrastate freight rates of thirty-five per cent., but denied any in intrastate

passenger fares and charges on the sole ground that a State statute pre
scribed a maximum for passengers of 2 cents a mile.
In the Wisconsin Passenger Fares the Interstate Commerce Commission

found that all of the respondent carriers of Wisconsin transported both
intrastate and interstate passengers on the same train, with the same service
and accommodations; that the State passenger paying the lower rate rode
on the same train, in the same car, and perhaps in the same seat with the
interstate passenger who paid the higher rate; that the circumstances and
conditions were substantially similar for interstate as for intrastate pass
enger service in Wisconsin; that travelers destined to, or coming from,
points outside the State found it cheaper to pay the intrastate fare within
Wisconsin and the interstate fare beyond the border than to pay the through
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interstate fare; that undue preference and prejudice were shown by the

falling off of sales of tickets from border-line points in Minnesota and

Michigan to stations in Wisconsin, and by a marked increase in sales of local

tickets from corresponding border-line points in Wisconsin to stations in

Wisconsin; that the evidence as to the practice with respect to passenger

fares applied in like manner to the surcharge upon passengers in sleeping
and parlor cars and to excess baggage charges.
The Commission further found that the fare necessary to fulfill the require

ment as to net income of this interstate railroad group under Section 15a

was 3.6 cents per mile, and that this was reasonable; that the direct revenue

loss to the Wisconsin carriers, due to their failure to secure the 20 per cent.

increase in intrastate fares, would approximate $2,400,000 per year, if the

3-cent fare fixed by the President under Federal War Control were con

tinued and $6,000,000 per year if the 2-cent fare named in the State statute

should become effective.

The Commission found that there was undue, unreasonable and unjust
discrimination against persons traveling in interstate commerce and against
interstate commerce as a whole, and ordered that the undue discrimination
should be removed by increases in all intrastate passenger fares and excess

baggage charges and by surcharges corresponding with the increases and

surcharges ordered in interstate business.

The order was made without prejudice to the right of the authorities of
the State or of any other party in interest to apply in the proper manner

for a modification of the order as to any specified intrastate fares or charges
in such a way as to contravene the provisions of the Interstate Commerce Act.
The carriers filed bills in equity, of which the present is one, in the

District Court to enjoin the State Railroad Commission and other State
officials from interfering with the maintenance of the fares thus ordered
and published.
Application for interlocutory injunction was made to the District Court

under Section 266 of the Judicial Code. After a hearing before three judges
they granted an interlocutory injunction from which this appeal was taken.
The New York case was a bill in equity against the United States and the

Interstate Commerce Commission and others brought by the State of
New York and its Attorney-General to annul and enjoin the enforcement
of an order of the Interstate Commerce Commission requiring the inter
state railroads operating in intrastate commerce in the State of New York
to charge in such commerce 3.6 cents a mile for all passengers, twenty per
cent, increase over the then excess baggage rates to intrastate passengers,
a surcharge of fifty per cent, of the charges for space in sleeping cars to such
passengers, and 20 per cent, increase in intrastate rates on milk, all for the
purpose of bringing the intrastate rates to the level of the interstate rates
previously fixed by the Commission. The bill was filed under and by virtue
of the statute repealing the Commerce Court Act and conferring jurisdiction
on the District Court. (38 Stat. 219.) The application for an interlocutory
injunction was heard by a circuit judge and two district judges. Then a
final hearing was had, and the Court entered a final decree dismissing the
complaint from which this appeal has been taken. The railroad companiesaffected by the order were on their petition permitted to intervene and are
here Appellees.
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The Supreme Court affirmed the order of the District Court in the Wis

consin case, granting an interlocutory order, and in the New York case

affirmed the decree of the District Court dismissing the bill of complaint.
In the Wisconsin case the constitutionality of the Transportation Act was

raised by counsel for State commissions who were permitted to file briefs as

amici curiae. On this point the Court says:

"The principles laid down by this Court in the Minnesota Rate

Cases, 230 U. S. 352, 432, 433, the Shreveport Case, 234 U. S. 342,
351, and the Illinois Central Case, 245 U. S. 493, 506, which are rates

cases, and in the analogous cases of BaltimoredOhio Railroad Com

pany v. Interstate Commerce Commission, 221 U. S. 612, 618;
Southern Railway Company v. United States, 222 0". S. 20, 26, 27 ;
Second Employers' Liability cases, 223 U. S. 1, 48, 51, we think,
leave no room for discussion on this point. Congress in its control
of its interstate commerce system is seeking in the Transportation
Act to make the system adequate to the needs of the country by
securing for it a reasonable compensatory return for all the work
it does. The States are seeking to use the same system for intra
state traffic. That entails large duties and expenditures on the
interstate commerce system which may burden it unless compensa
tion is received for the intrastate business reasonably proportionate
to that for the interstate business. Congress as the dominant con

troller of interstate commerce may, therefore, restrain undue
limitation of the earning power of the interstate commerce system
in doing State work. The affirmative power of Congress in develop
ing interstate commerce agencies is clear. Wilson v. Shaw, 204
U. S. 24; Luxton v. North River Bridge Co. 153 U. S. 525; Cali
fornia v. Pacific Railroad Company, 127 U. S. 1, 39. In such
development it can impose any reasonable condition on a State's
use of interstate carriers for intrastate commerce, it deems necessary
or desirable. This is because of the supremacy of the national
power in this field.
"In Minnesota Rate Cases, 230 U. S., where relevant cases were

carefully reviewed, it was said, p. 399: 'The authority of Congress
extends to every part of interstate commerce, and to every instru
mentality or agency by which it is carried on; and the full control
by Congress of the subjects committed to its regulation is not to be
denied or thwarted by the commingling of interstate and intra
state operations. This is not to say that the nation may deal with
the internal concerns of the State, as such, but that the execution
by Congress of its constitutional power to regulate interstate com
merce is not limited by the fact that intrastate transactions may
have become so interwoven therewith that the effective government
of the former incidentally controls the latter. This conclusion neces

sarily results from the supremacy of the national power within its
appointed sphere.' "

In the New York case two contentions of the Appellants are thus disposed
of by the Court :

"The next objection is that the State has a charter contract with
the New York Central Railway Company by which the latter is
bound not to charge more than two cents a mile for passenger
carriage between Albany and Buffalo, and that if the Transportation
Act permits the Interstate Commerce Commission by such an order
to enable the railroad company to violate its contract, it impairs the
obligation of a contract in violation of Section 10, Article 1, of the
Federal Constitution. That section provides that no State shall
* * * pass a law � * � impairing the obligation of con

tracts nd does not in terms restrict Congress or the United States.
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But it is said that it deprives New York and her people of property
without due process of law. We said, in Addystone Pipe and Steel

Company v. Cnited States, 175 U. S. 211, 229: 'Anything which

directly obstructs and thus regulates commerce which is carried on

among the States, whether it is State legislation or private contracts

between individuals or corporations should be subject to the power
of Congress in the regulation of that commerce. Louisville & Nash
ville Railroad v. Mottley 219 U. S. 467; Seranton v. Wheeler, 179
U. S. 141, 162, 163; Union Bridge Company v. United States, 204
U. S. 364, 400."'

The interpretation given in these cases to the powers conferred by the

Transportation Act and the assertion of the principle that the United States

may regulate intrastate rates whenever such regulation is necessary for the

efficient Federal regulation of interstate rates is the natural sequence from

the doctrine laid down in the Shreveport case in 1914.

H. S. B.
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Encroachments Upon Land�Mandatory Injunction Denied

By use of its special power of mandatory injunction a court of equity will

usually compel the defendant to remove his building if any part of it

encroaches upon the adjoining land of the plaintiff.1 "It is a general principle
that where a defendant without right, without excuse and without being
misled by the speech, silence or conduct of the plaintiff has attempted to

appropriate the defendant's property, or to interfere with his rights, and has

changed the condition of his real estate, the defendant is compelled to undo,
as far as possible, that which he has wrongfully done affecting the plaintiff
and to pay the damages."2
The ground of such action is, of course, the inadequacy of a remedy at law.

A sheriff is not expected to remove an encroaching building;8 and, ordinarily,
damages will not compensate for the injury suffered by its presence. If I

encroach knowingly, I cannot found any rights on my own wrong. I will

be required to remove, regardless of consequences to myself.* And if my

property is actually causing great damage to you, or if your estate is of value

for a particular reason which my encroachment interferes with, I will be

enjoined from continuing to interfere. Some courts consider even that any

encroachment upon land is per se cause sufficient to justify a mandatory
injunction, "based on the peculiar nature of the right invaded and the subject
matter affected."6 This is the ideal conception, since, actually, no one can

substitute, to you the personal utility of a particular parcel of land you own

and desire. Equity acts, therefore, to preclude a multiplicity of units and to

prevent irreparable injury.
While the above is the general rule, the Supreme Court of Illinois, in what

is perhaps the latest case directly in point, recognizes that certain circum

stances may constitute an exception to the rule.8 Relief in equity is never,

'Aynsley v. Glover, L. R. XVIII Equity 544.

Baugh v. Bergdoll, 76 Atl. (Pa.) 207.

Schwartz v. Atlantic Bldg. Co., 41 D. C. App. 108.

Kernan v. Moore, 33 III. App. 229.

Barnes v. Berendes, 69 Pac. (Calif.) 491.

Valentine v. Hynes, 199 Fed. 392.

Rankin v. Charles, 19 Mo. 490.
Wilmarth v. Woodcock, 33 N. W. (Mich.) 400.
Lewis v. Pingree Nat. Bk. 151 Pac. (Utah) 558.
Haitsch v. Duffy, 92 Atl. (Del. Ch.) 1914.

Herr v. Bierbower, 3 Md. Ch. 456.
Norwalk Heat & Light Co. v. Vernam, 55 Atl. (Conn.) 168.

Tracy v. Le Blanc, 36 Atl. (Me.) 399.

L. & N. Ry. Co. v. Taylor, 128 S. W. (Ky.) 325.

Tapling v. Jones XIII W. R. 617. (H. L.)
Hahl v. Sugo, 57 N. Y. S. 920-923.
Bouvier v. Stgardi, 183 N. Y. S. 814 (1920).
Curtis Mfg. Co. v. Spencer Wire Co., 203 Mass. 451.

Szathmary v. Boston & Albany Ry. 214. Mass. 42.

-Kershishian v. Johnston, 210 Mass. 135.

�Baron v. Korn, 127 N. Y. 224.

Norton v. Elwert, 41 Pac. (Ore.) 926.

Haitsch v. Duffy, 92 Atl. (Del.) 249.
�Wells Amusement Co. v. Eros. 85 So. (Ala.) 692 (1920).
Huber v. Stark, 102 N. W. (Wis.) 12. (1905).
�Haitsch v. Duffy, 92 Atl. (Del. Ch.) 249 (1914).
�Pradelt et. al. v. Lewis. 130 N. E. (111.) 785 (1921).
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as at law, a matter of right, but of grace; never a matter of course, but of

discretion.' "It is a general rule of equity not to exercise its extraordinary
jurisdiction when it will operate inequitably and oppressively."8 Hence, while

you may be very much attached to a plot of land you own and occupy, and

though you are in no way at fault, still, your encroaching neighbor may be

permitted to maintain his building on a fraction of your land.*

Suppose you own, in Massachusetts, an estate which has come down to

you intact since 1800, and I, your neighbor, erect a hundred-thousand-dollar

building which, by mistake on my part, encroaches, for a short distance, some
three inches upon your family estate, thereby depreciating its market value

a thousand dollars. If you were particularly proud of the unchanged condition

of the estate, no amount of damages will compensate you ; the removal of that

intruding building alone will satisfy. Yet, I am at fault only technically, and
my cost for removing the structure would be greatly disproportionate to

your actual monetary loss. Viewed from your side, any legal remedy is

inadequate; the damage is irreparable. Seen from my window, a mandatory
injunction to move were inequitable. I made a mistake, thereby injuring you,
but to "remove" that mistake would cause me even greater damage.
In Massachusetts and in New York, at least, "the balance of injury" would

be considered,10 and the equities of this case likely would be resolved in favor

of the trespasser.11 My building would stay on your land, and upon payment
of the sum fixed by the court, you would give me a release of all damages.
The court would decide that way, the more readily, if the plaintiff had but a

leasehold title obtained from the defendant. In one such case, which is cited

often, the Massachusetts Court said: "Where by an innocent mistake erections
have been placed a little on the plaintiff's land, and the damage caused to the
defendant by removal of them would be greatly disproportionate to the injury
of which the plaintiff complains, the court will not order their removal, but
will leave the plaintiff to his remedy at law."12
An interesting attempt at balancing the respective equities is found in the

case of Crocker v. Manhattan Life Insurance Company.13 A cornice encroached
about five inches; the wall, at one place, an inch and a fraction, and the iron
shutters swung over the division line. The defendant was ordered to remove

the cornice and shutters and to pay damages upon the execution of a release
therefor by the plaintiff, and the encroaching building was to be removed
whenever the plaintiff desired to build on his lot.

'Aynsley v. Glover, L. E. XVIII Equity 544.
Low v. Innes, 4 De. G. J. & S. 767.

�Pomeroy v. 5, p. 4362.

�Currier's Co. v. Corbett, 2 Dr. & Sm. 355.
Cases cited below at Note 11.

MPomeroy v. 5, p. 4362.
"Crocker v. Manhattan L. Ins. Co., 66 N. Y. S. 84.
Blake v. McCarthy, 115 N. Y. S. 1014.
Goldbacker v. Eggers, 76 N. Y. S. 881; Aff. 179 N. Y. 551.
Lynch v. Inst, for Savings, 159 Mass 306
Methodist Episcopal Soc. v. Akers, 167 Mass. 561.

Harrington v. McCarthy, 169 MaMss. 492.
Kendal v. Hardy, 208 Mass. 20.

"Lynch v. Inst, for Savings, 159 Mass. 306.

"Crocker v. Manhattan L. Ins. Co.. 66 N. Y. S. 84.
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To entitle the defendant to come within the exception and escape the

necessity to remove, the sums involved need not be great. In the other of the

two leading Massachusetts cases,1* the dispute concerned a part of a rocky,
rough, unenclosed plot of which no title had been proven for eighty years.

Disregarding the conflicting evidence, the master found title in the plaintiff
by considering plaintiff and his predecessors had been in possession, and had

thereby indicated the construction placed by the parties upon their deeds.

Upon this plot the defendant had encroached. He owned vacant land nearby.
Moving his buildings would have cost less than their value, but more than the

value of the land in dispute. Allowing damages in the sum of $285, the court

said: "Where buildings are found to have been so placed by the defendant

in a suit in equity for their removal as to occupy a small portion of the

plaintiff's land, if they in no way interfere with the use, enjoyment or value

of the plaintiff's remaining land, although one of them was erected after the

suit was begun, the plaintiff is not entitled as of right to a decree for their

removal, if he can be fully compensated in damages."1" No authorities were

cited.

In Goldbacher v. Eggers," a New York case, the defendant had uninten

tionally encroached from six to ten inches upon a lot which was for sale, and
of which there was no special or peculiar use made requiring the narrow

strip covered. It was ordered that the defendant pay the "damages" assessed

upon delivery by the plaintiff of a "deed." The measure of damages was the

amount by which the selling price of the lot had been depreciated.
Thus it is seen that the exception recognized by the courts of Massachusetts

and of New York contemplates the action by the trespasser under bona-fide
claim of right, coupled with lack of peculiar damage to plaintiff, or coupled
with a marked disproportionate loss to be suffered by the defendant, if equity
were to give a mandatory injunction.
Under precisely such conditions the Supreme Court of Pennsylvania granted

an injunction, refusing defendant's offer to make the wall a party wall without
cost to plaintiff, and refusing defendant's request, otherwise, for permission
to go on plaintiff's land to chip off the projecting inch of his stone foundation,
offering to pay for all inconvenience and injury he might cause plaintiff in
so doing.1' And that case is cited and followed in Baugh v. Bergdoll,11 without

any adverse comment or any restriction.

Furthermore, several courts, particularly in the far Western States, have

granted injunctions in cases where the defendant acted similarly, under
mistake or under a bona-fide claim of right, and where at least there was no

showing of peculiar damages to the plaintiff (unless the encroachment be
considered per se irreparable damage." None of these cases, however, discuss

"Methodist Episcopal Soc. v. Akers, 167 Mass. 561.
"Ibid.
"76 N. Y. S. 881; Aff. 179 X. Y. 551.
"Pile j. Pedrick, 31 Atl. (Pa.) 647. (1895).
"76 Atl. (Pa.) 207.

"Mayer v. Flynn, 150 Pac. (Utah) 962.

Smoot v. Heyl, 34 App. D. C. 480.

Vansyckel v. Tryon, 6 Phila. 401.
Norwalk Heat & Light Co. v. Vernam, 55 Atl. (Conn.) 168.

Hamilton v. Murray, 74 Pac. (Mont.) 75.
Norton v. Elwert, 41 Pac. (Ore.) 926.
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the Massachusetts or New York rulings, nor the considerations which are

there involved. Hence, it can only be said, in conclusion, that R. C. L.,20 C. J.,11
and the Supreme Court of Illinois12 have mentioned such ^.n exception to the

general rule that equity will order the removal of encroachments and that they
base this exception primarily upon the authority of the New York and Massa

chusetts decisions which have been considered.
V. S. M.

Ml R. C. L. 379, citing Harrington v. McCarthy, 169 Mass. 492.

nl C. J. 1209, citing Tracy v. Le Blanc (36 Atl. 399; 1896) where the Court says that
if plaintiff establishes at law that a nuisance exists, he would be entitled ta the
mandatory injunction asked for. Also citing Belorme v. Cusson, 28 Can. S. C. 66;
Methodist Episcopal Society v. Akers, 167 Mass. 560, above; Harrington v.

McCarthy, 169 Mass. 492, ahove; Carroll v. Bullock, 207 N. Y. 567; Goldbacker v.

Eggers, 76 N. Y. S. 881, above; Crocker v. Manhattan Ins. Co., 66 N. Y. S. 84,
abave; Ipser v. Rosenbaum, 80 S. W. (Ky.) 187, where the evidence failed to
show any encroachment.

"Pradelt v. Lewis, 130 N. E. 785; citing R. C. L. and C. J.
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Contributory Negligence�Reduces Recovery

Whether contributory negligence bars recovery completely or merely reduces

the amount which a plaintiff can recover, is not in all jurisdictions a settled

question. Some courts have held that where contributory negligence is shown

on the part of the plaintiff, this fact bars recovery;1 "that the law will not

attempt to measure the degree";3 while other courts rule that such negligence
merely reduces the amount recoverable.

We are not here considering that degree of negligence which constitutes

the proximate cause of the injury, and which, in practically all jurisdictions,
bars recovery.

That the only effect of contributory negligence is the reduction in the sum

recoverable is held in the case of Dahlen v. Hines, decided recently;3 in the

case, the plaintiff was making an inspection of railroad cars at the time of the

accident, which resulted in his injury. He had stepped between two cars to

connect a coupling, when a string of fifteen cars, which had been 9hunted

in on the repair track at an excessive speed, suddenly crashed into the cars

on which the plaintiff was engaged. A regulation, known as Rule 26, had

been promulgated, requiring the posting of a blue flag at each end of any

car or line of cars to be repaired or inspected. This rule had been ignored
quite generally by the employees at the railroad yards, and its abandonment
sanctioned by the foremen of the yard. Later, however, but before the time
of the accident, a written acknowledgment was obtained from each employee,
including the plaintiff, that the requirements of Rule 26 were understood.
There was a question in the case whether under those circumstances the

plaintiff was guilty of contributory negligence, but the court ruled that con

tributory negligence, the existence of which was a matter for the jury, if
present, would not bar, but only reduce, the amount which the plaintiff might
recover.

This decision is supported by the case of Union Pacific Railroad Company v.

Hadley,* in which the United States Supreme Court, speaking through Jus
tice Holmes, similarly holds that only a reduction in the damages recoverable
can result from the plaintiff's contributory negligence.
Though the weight of authority, at least from the standpoint of the number

of cases, favors the denial of any recovery where there" has been any contribu

tory negligence, the holding in Dahlen v. Hines, supported by the decision in
the Union Pacific Railroad Company v. Hadley, appears to be a step nearer

to the goal of exact justice. It may often involve greater difficulty for the

jury to "measure the degree," but this fact should not be permitted to defeat
the administration of justice.
It is to be hoped that other courts will follow this decision in cases involving

contributory negligence.
C. H.

'Robinson v. Western, Pac. R. Co., 48 Cal. 409; Needham v. San Francisco, etc.;
R. Co., 37 Cal. 409.

*Calhoun v. Wilmington, 56 Atl. 605; New Jersey Express Co. v. Nichols, 33 N. J. L.
434.

�Circuit Court of Appeals, Seventh Circuit, No. 2888, June 25, 1921.

�246 U. S. 330.



NOTES AND COMMENTS S7

Women as Jurors and the Nineteenth Amendment

The adoption of the Nineteenth Amendment to the Federal Constitution

August 26, 1920, extended the right of suffrage to women, a class not pre

viously entitled to it, and at once raised the interesting question whether or

not, as an incident of the right to vote, such extension conferred eligibility
for service on a jury. Before 1920 many States, especially in the West and

Middle West, had granted the right of suffrage to female citizens by amend

ments to their respective State Constitutions, and as these amendments in

nearly every instance were subsequent to the enactment of statutory provisions

governing the qualifications for jurors, judicial decisions of the question pre

sented above are fairly numerous and reveal an interesting variety of legal

reasoning in arriving at the various solutions.

It is well-settled law that the Legislature of each State may prescribe, by

statute, the qualifications1 which jurors in the State courts must possess,

provided the substance and essential purposes of the right of trial by jury
are not impaired.2
But social and political events have effected very radical changes in the

legislative viewpoint with regard to what qualifications a juror must possess,

influenced largely by democratic theories as to equality of sex. Now, in most

jurisdictions the qualifications prescribed for electors and jurors are identical."

The Supreme Court of Washington Territory in 1884 decided that women

were eligible for jury service.4 Three years later the same tribunal reversed

this decision on a technical ground, based on Blackstone's interpretation of

the wording of the writ venire facias;" "under the word homo, though a name

common to both sexes, the female is excluded, propter defectum sexus," but

actually because "the Legislature * * * cannot be supposed to have

intended the accomplishment of that which the people so universally dis

approve."" This is not an infrequent example of the peculiar judicial habit
of telling the people who have spoken through their law-making body that

what they have is not what they really wanted.

Five years later the Supreme Court of Wyoming considered the question
under somewhat unique circumstances. A thief convicted of larceny by a

jury of men contended that the State constitution required that women, equally
with men, should be subject to and eligible for jury duty, basing his contention

on Article VI, Section 1, of the Wyoming Constitution, which granted to

female citizens the right to vote and hold office and to equally enjoy, with
male citizens, all civil and political rights and privileges.7 By Article I.

Section 9, it was provided that juries should consist of "men." The court

sustained the conviction on the ground that his objection could only be urged
by a female, and indicated that although women were entitled to vote and

hold office, the provision that juries be selected from male citizens only, was

constitutional on the ground that it was long-settled law of Wyoming that

only male electors were qualified as jurors, and expressed a doubt as to whether

^In re Jugiro, 140 U. S. 291, 297 (1890).
'Strauder v. West Va., 100 U. S. 303 (1879).
s16 R. C. L. 225.

?Rosencrantz v. Territory, 2 Wash. Terr. (1884) et. al. 283-286.
s3 Bl. Comm. 362.

�Harland �. Territory, 3 Wash. Terr. 131 (1887).
'McKinney v. State, 3 Wyo. 719, 30 Pac. 293, 16 L. R. A. 710 (1892).
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jury service was either a right or privilege. Thi9 dicta was legally sound,
as appears by a later decision, that jury service is a "duty" and, therefore,
not a right or privilege.8
In 1917 the Court of Appeals of California held a statute requiring that a

jury shall consist of "a body of men," excluded females by implication,"
although by another statute then in force it was provided that "words used in

the masculine gender include the feminine and neuter,"10 basing their decision

on the reasoning of Charlton v. Lings." an English case, which, under similar

facts, decided women were not entitled to an equal right of suffrage with men

in England. As a result of this decision "body of men" was amended by
legislation to read "body of persons," and jurors were selected from both men

and women." This Act was held constitutional, and the court in its opinion
said :

"Qualifications of the jury is a matter subject to legislative control, and

even though such qualifications may differ from those of common law, such

legislation is, nevertheless, a valid exercise of legislative power."13
In Nevada a statute declaring "every qualified elector" a qualified juror14

was in force when a constitutional amendment granted suffrage to women,"1
and the Supreme Court of that State held an indictment returned by a grand
jury composed partly of women valid and decided women eligible as jurors.18
The decision rested on the right granted negroes to serve on juries granted by
the Fourteenth and Fifteenth amendments," and was aided by an existing
statute allowing married women to claim exemption from jury duty. The

opinion of the court is logical and consistent.

In Montana in 1919 the Supreme Court held that a constitutional amend

ment eliminating the word "male" from the qualifications of voters abolished

all political distinction based on sex and made women eligible for any office

required by statute to be filled by "some male person."18
It is interesting to observe the alacrity of Western courts to follow the

trend of modern thought exemplified in its advanced legislation as compared
with the expected diffidence of the more conservative Eastern legislatures and

courts toward shattering old traditions.

In New York the statute provided that jurors must be male citizens.18 It was
contended that jury service was necessarily incidental to the right to vote, but
the court declared this incorrect by demonstrating that many differences had

existed for a long period between the qualifications for voters and those for

jurors.10 This decision is clearly judicial legislation, based on a technicality
which is skillfully argued, rather than on a frank opinion of conservative

opposition to the question in hand, such as the court bluntly stated in the

Washington Territory case cited above.

'Garrett v. Weinberg, 54 S. C. 127, 31 S. E. 341 (1898).
�People v. Lensen, 34 Cal. App. 336, 167 Pac, 406 (1917).
10Cal. Penal Code, Sec. 7.
UL. R. 4 C. P. 374 (England 1869).
uCal. Stats. 1917, p. 1282 ff.

"Ex Parte Mana, 178 Cal. 213, 172 Pac 986 L. R. A. 1918 E 771 (1918).
"Rev. Laws Nev. s 4929.

"Const. Nev., Art II, Sec. 1, amended 1880.

"Parus v. Dist. Court, 42 Nev. 229, 174 Pac. 706, 4 A. L. R. 140 (1918).
l7Strauder v. West Va., supra.
"Rose v. Sullivan, 56 Mont. 480, 185 Pac. 562 (1919).
"Cummings & Gilbert's Cons. Laws N. Y. 4359.
�"In re Grilli, 110 Misc. Rep. 45, 179 N'. Y. S. 795 H920). affirmed bv 192 A� n;�

885, 181 N. Y. S. 938 (1920).
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Contrasted with this decision is the opinion of the Supreme Court of

Michigan in the case of People v. Baltz,21 in which it declared that the State

constitutional amendment giving women the right to vote1* considered in the

light of a statute, directing that jurors be selected from citizens having qualifi
cations of electors23 was sufficient to make women eligible for jury duty, sub

stantially on the ground that qualifications of jurors are matters of legislative
control, even though they differ from the common law, and "so long as the

essential requisites of trial by jury are observed, it is competent for the Legis
lature to prescribe the necessary qualifications of jurors, and additional qualifi
cations may, from time to time, be imposed by the Legislature." Such interpre
tation is consistent with the general trend of legislative and public opinion.
In Massachusetts, where suffrage existed before the Nineteenth Amendment,

a statute provided that "a person qualified to vote for representatiy.es to the

General Court shall be liable to serve as a juror."2' The Supreme Court of

that State, in reply to an inquiry from the Legislature, advised that under the

existing constitution and statutes women were not liable to jury duty,25 but

that as the qualifications of jurors are matters within the control of the

Legislature, the General Assembly was authorized to make such change in

the statutory law on the subject as to render women liable' for jury duty.
In Pennsylvania, where juries are required, by statute, to be selected from

"the whole qualified electors of the county,"26 the Nineteenth Amendment

conferred for the first time the right of suffrage on the women of that State.

and in the case of Commonwealth v. Maxwell21 the Supreme Court upheld an

indictment found by a grand jury of which a woman was a member. The

opinion of the court states that there can be no question that the Act providing
for the selection of jurors "from the whole qualified electors" covers those

who, at any time, shall come within the designation of electors; that the

provision of Article I, Section 6, of the State Constitution, guaranteeing trial

by jury "as heretofore" refers to the mode of trial and not to the qualification
of jurors; that the Nineteenth Amendment makes women electors, and the

term elector is descriptive in a technical general way of a citizen having
constitutional and statutory qualifications that enable him to vote, and that

Legislative enactments in general and comprehensive terms, prospective in

operation, apply to persons, subjects and'business within their general scope
which come into existence subsequent to their passage. The reasoning is as

admirable as logical, and in effect says that the man or woman who enjoys the

right to vote should perform the correlated duty of service on a jury.
^The Wisconsin Act of 1921, Chapter 529, is more specific than the Nine

teenth Amendment and provides that "women shall have the same rights and

privileges under the law as men in the exercise of suffrage, freedom of contract,
choiceof residence for voting purposes, jury service, holding office, holding
and conveying property, care and custody of children and in all other

respects." The Legislature placed on the courts the burden of construing

�180 N. W. 423 (1920) 212 Mich.
BMich. Laws, 1919, p. 768.

�Comp. Laws Mich. 1915, s. 1920. Sec. 12190.
"Mass. G. L. c 51 S 1.

*>In re opinion of the Justices, 130 N. E. 685 (Mass. 1921).
KPa. Act of April 10, 1867, P. L. 62 s 2.

"114 Atl. 325, July 1, 1921.

""American Bar Assn. Journal�Feb. 1922, p. 105.
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"the statutes where the masculine gender is used to include the feminine
gender, unless such construction will deny to females the special protection
and privileges which they now enjoy for the general welfare."
Having in mind the domestic duties of many women liable for jury duty,

Wisconsin (529), Oregon (273) and Arkansas (402), expressly require that
women be excused on request from jury duty. Nevada (27) extends an

exemption to nurses, and to married women having one or more children
under their care. Vermont (70), Maine (180), Minnesota (365), New Jersey
(28, 41, 42) amend their statutes to permit women to act as jurors. New

Hampshire (144) states that the burden of jury duty shall not be imposed
on women and that they shall not be put on the lists. Rhode Island (2037)
fearful that its existing statute authorizing persons who are qualified electors
to be jurors will require women to act in that capacity, expressly inserts the
word "male" before "persons" to insure their exclusion. Georgia (106) also
takes a stand against women jurors. Pennsylvania (185) has taken care of
a difficulty with fixed juries which has recently caused several mistrials.
The Act requires separate rooms for accommodation of women jurors in or

adjoining each courthouse and provides that "no separation for rest or sleep
of men and women serving upon any jury shall work a mistrial in any
civil or criminal case if such jury is at all times in charge of a tip-staff."

W. A. R.
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The Superiority of Treaty Stipulations as to All Conflict
ing State Legislation

The Supreme Court has never held a treaty unconstitutional, although often

strenuously pressed by counsel in argument to do so on the ground that one

or more of its stipulations constitute a violation of the Tenth Amendment.

The Court in its decisions has always emphasized the point that matters

left to the exclusive control of the State under the Tenth Amendment may

undoubtedly be questions of the greatest national import and the proper

subject of a treaty with a foreign nation ; that the treaty-making power is

taken away entirely from the control of the States and placed under the

exclusive jurisdiction of the Federal Government; that if the Federal Gov

ernment is incompetent to conclude a treaty covering a certain subject, the

States cannot, and to that extent the treaty-making power of the nation is

destroyed.1
The first case to come before the Supreme Court involving the validity of

a treaty stipulation which conflicted with a statute of the State of Virginia
was the case of Ware v. Hylton (1796).* The Virginia statute undertook to

confiscate, as a war measure, the ante bellum debts owed by its citizens to

British nationals. By the Definitive Treaty of Peace of 1783 with Great

Britain, the validity of such debts was confirmed. An English subject sued

in the State court to recover an ante bellum debt owed by a citizen of Vir

ginia and his bill was dismissed. The Supreme Court reversed this ruling,
holding that the Virginia law conflicted with the treaty stipulations, and was,

therefore, abrogated. It is of interest to note that Marshall was one of
counsel for the defendant and was defeated, but he did not question the

supremacy of the treaty in his argument. This is said to be the only case

in which he appeared as counsel before the Supreme Court.
Then followed the cases of Fairfax v. Hunter (1812),* Chirac v. Chirac

(1817),* the Pollard Case (1840)." In all of them the treaty was upheld and

the conflicting State statute declared of no effect.

Among the matters which, though claimed by the States as coming under
their exclusive jurisdiction under Article X of the Constitution, have been
held the proper subject of a treaty are the inheritance of lands by aliens,'
and generally rights guaranteed to aliens residing in the United States under
the most favored nation clause of treaties of commerce and amity,' the
administration of the estates of deceased aliens in the United States by the
consular representatives of a foreign nation,' protection of migratory birds*
and kindred subjects of national concern.

And yet, in rendering its opinion in the cases that have come before
the Supreme Court for decision, that tribunal has always been reluctant to

lay down any general rule as to the test by which the constitutionality of
a treaty is to be determined, confining its decision strictly to the particular
Andrews v. Andrews, 188 U. S. 14, 33.
23 Dallas, 199. (Justice Iredell dissenting.)
�7 Cranch, 603.

�2 Wheaton, 259 (Marshall, C. J.)
"14 Peters, 353.

"Hughes v. Edwards, 9 Wheaton, 48?.
'Geoffroy v. Riggs, 133 U. S. 258.
8Rabasee's Succession, 47 La. Ann. 1452.
�Missouri v. R. P. Holland (U. S. Sup. Ct., April 19, 1920). Cf., American Journal

of International Law, Vol XIV, No. 3, p 459.
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subject under consideration. Thus, when the California question loomed big
in the political horizon of our nation as a possible cause of war with Japan,
strict constructionists were not lacking who argued for the inviolability of
the reserved rights of the State of California under the Tenth Amendment
to the Constitution. They questioned the authority of precedents as to the

power of Congress to regulate by treaty the internal affairs of the State, as,
for instance, its school regulations and real property laws. And authorities
were cited to support the contention that the reserved rights of the States
under the Tenth Amendment were beyond the pale of the treaty-making
power. And, to be sure, the Supreme Court has many a time reiterated the

statement, Obiter dictum, that the treaty-making power is not absolute; that
it has its limitations, the nature and scope of which are not by any means

clearly defined.10
Whether these limitations are to be looked for in the Constitution itself, in

the law of nations only, or both, quaere. Mr. Willoughby, in hi9 treatise
on the Constitution, at page 502, uses this language:

"The author is convinced that the obiter doctrine, that the reserved
rights of the States may never be infringed upon by the treaty-
making power will sooner or later be frankly repudiated by the
Supreme Court. In its place will be definitely stated the doctrine
that in all that properly relates to matters 01 '.ternational rights
and obligations, whether these rights and obligations rest upon the
general principles of international law or have been conventionally
created by specific treaties, the United States possesses all the powers
of a constitutionally centralized sovereign State; and, therefore, that
when the necessity from the international standpoint arises, the
treaty power may be exercised, even though thereby the rights
ordinarily reserved to the States are invaded."

It is well to note here that the treaty being constitutional, Congress has

power to enact such laws in pursuance thereof as it deems proper and neces

sary to carry the treaty into effect. A law thus enacted by Congress will be
as valid as the treaty itself, and this even though in the absence of such a

treaty the law has already been held unconstitutional. And the reason is
this, that the treaty-making power is not a federal, but a national power.
A recent case decided by the Supreme Court (Missouri v. R. P. Holland,

supra) has now put a quietus to this question, insofar as the reserved rights
of the States are concerned, to the utter disappointment of writers who have
dealt with the subject from the States' rights point of view.11 The facts of
this case are stated in the opinion :

Mr. Justice Holmes delivered the opinion of the Court.

This is a bill in equity brought by the State of Missouri to prevent
a game warden of the United States from attempting to enforxe the
Migratory Bird Treaty Act of July 3, 1918, c. 128, 40 Stat. 755, and
the regulations made by the Secretary of Agriculture in pursuance of
the same. The ground of the bill is that the statute is an unconsti
tutional interference with the rights reserved to the States by the
Tenth Amendment, and that the acts of the defendant done and
threatened under that authority invade the sovereign right of the
State and contravene its will manifested in statutes. * * *

On December 8, 1916, a treaty between the United States and Great
Britain was proclaimed by the President. It recited that many
species of birds in their annual migrations traversed many parts of

10Doe v. Braden, 16 How. 635, Dowries v. Bidwell, 182 U. S. 318.
"Tucker: Limitations on the Treaty^Making Power (1915).
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the United States and of Canada, that they were of great value as a

source of food and in destroying insects injurious to vegetation, but
were in danger of extermination through lack of adequate protection.
It, therefore, provided for specified closed seasons and protection in
other forms, and agreed that the two powers would take or propose
to their law-making bodies the necessary measures for carrying the
treaty out. 39 Stat. 1702. The above-mentioned Act of July 3, 1918,
entitled an Act to give effect to the convention, prohibited the killing,
capturing or selling any of the migratory birds included in the terms
of the treaty except as permitted by regulations compatible with
those terms, to be made by the Secretary of Agriculture. Regulations
were proclaimed on July 31 and October 25, 1918. 40 Stat. 1812,
1863. It is unnecessary to go into any details because, as we have

said, the question raised is the general one whether the treaty and
statute are void as an interference with the rights reserved to the
States. * � *

If the treaty is valid there can be no dispute about the validity of
the statute under Article I, Section 8, as a necessary and proper
means to execute the powers of the Government. * * *

It is 9aid that a treaty cannot be valid if it infringes the Constitu
tion. That there are limits, therefore, to the treaty-making power,
and that one of such limits is that what an Act of Congress could
not do unaided, in derogation of the powers reserved to the States,
a treaty cannot do. An earlier Act of Congress that attempted by itself
and not in pursuance of a treaty to regulate the killing of migra
tory birds within the States had been held bad in the District Court.
United States v. Shauyer, 214 Fed. Rep. 154. United States v.

McCullagh, 221 Fed. Rep. 285. Those decisions were supported by
arguments that migratory birds were owned by the States in their
sovereign capacity for the benefit of their people, and that under cases
like Geer v. Connecticut, 161 U. S. 19, this control was one that
Congress had no power to displace. The same argument is supposed
to apply now with equal force. * * *

Acts of Congress are the supreme law of the land only when made
in pursuance of the Constitution, while treaties are declared to be so

when made under the authority of the United States. It is open to

question whether - the authority of the United States means more

than the formal acts prescribed to make the convention. We do not
mean to imply that there are no qualifications to the treaty-making
power, but they must be ascertained in a different way. It is obvi
ous that there may be matters of the sharpest exigency for the
natibnal well-being that an Act of Congress could not deal with, but
that a treaty followed by such an Act, could, and it is not lightly to
be assumed, that in matters requiring national action, "a power
which must belong to and somewhere reside in every civilized gov
ernment" is not to be found. Andrews v. Andrews, 188 U. S. 14, 33.
* * * The treaty in question does not contravene any prohibitory
words to be found in the Constitution. The only question is whether
it is forbidden by some invisible radiation from the general terms
of the Tenth Amendment.
Here a national interest of very nearly the first magnitude is

involved. It can be protected only by national action in concert
with that of another power. The subject-matter is only transitorily
within the State and has no permanent habitat therein. But for the
treaty and the statute there soon might be no birds for any powers
to deal with. We see nothing in the Constitution that compels the
Government to sit by while a food supply is cut off and the protectors
of our forests and our crops are destroyed. It is not sufficient to
rely upon the States. The reliance is vain, and were it otherwise,
the question is whether the United States is forbidden to act. We are
of opinion that the treaty and statute must be upheld. Cary v

South Dakota, 250 U. S. 118.
L. V. R.



94 GEORGETOWN LAW JOURNAL

RECENT CASES

INJUNCTION�Against Picketing�Extent of Relief

(American Steel Foundries against Tri-City Trades Council, et. al., 66 L. ed.,
103�U. S.� )
Among the more important decisions appearing in one of the latest advances

sheets of the United States Supreme Court Opinions is the above-entitled

case, the opinion of which was written by the Chief Justice. The facts

briefly stated are as follows:

The American Steel Foundries, May 14 filed a bill in the District Court for

the southern district of Illinois to enjoin the defendant, the Tri-City Trades

Council and fourteen individual defendants from carrying on a conspiracy
to prevent complainant from obtaining and retaining skilled laborers to operate
its plant. It seems that the Tri-City Trades Council was an organization
made up of various local unions, the numbers of some of which were employed
by the American Steel Foundries. A strike was called by the unions and

pickets were established at the points of entrance to the plant, as well as at

various points along the main thoroughfares leading to the plant. These

pickets attempted to prevent non-union workmen from entering the plant.
The instructions given to the pickets by their chiefs was to the effect that
all employees entering the plant should be accosted and, in a peaceable manner,

informed of the dispute then going on between the American Steel Foundries
and the unions, and persuaded, if possible, not to work. They were charged
in all instances to use no physical violence and, in fact, to refrain even from

making threats. Despite these instructions, however, threats were frequently
made, and, in several instances, actual physical violence was done to the
non-union men. So acute, in fact, had the situation become, that for a

period of several days many of the men remained in the shops, both day and

night, being afraid to leave the shops on account of the danger of attack by
the union forces. The American Steel Foundries Company then applied for
and secured an injunction from the District Court for the southern district
of Illinois, by which the defendants were "perpetually restrained and enjoined
from, in any way or manner whatsoever, by use of persuasion, threats or

personal injury, intimidation, suggestion of danger or threats of violence of

any kind, interfering with, hindering, obstructing or stopping any person

engaged in the employ of the American Steel Foundries in connection with
its business or its foundry in the city of Granite City, county of Madison, State
of Illinois or elsewhere * * � and from picketing or maintaining at or

near the premises of the complainant or on the streets leading to the premises
of said complainant any picket or pickets.'7 There was a great deal more to the

decree, but for the purpose of this note, this is the only part of the decree
in which we are interested.

That the court could enjoin the defendants from the use of violence in and

about the premises of the complainant, there is no doubt but the question
was here squarely raised whether or not the court could, by its injunction,
prevent the unions from maintaining any pickets whatsoever, as the decree

enjoining them specifically stated that they were to maintaiv no pickets, nor
were they to persuade the non-union workmen not to enter a plant of the

complainant. The Chief Justice discussed the case very exhaustively, arriving
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at the conclusion that the decree insofar as it affected and prevented acts of

violence should be sustained, but insofar as it denied to the unions the right
of picketing and of peaceful persuasion, should be reversed. He goes very

deeply into the question of what constitutes threats or intimidation, and

arrives at the conclusion that the mere presence of a number of pickets or

of a single picket surrounded by a number of union workmen may of itself

be a circumstance which would subject any persuasion whatever, made at that

time, to carry with it a threat. Each case must turn on its own circumstances.

The local court of equity knows the exact conditions under which both the

union and non-union men are operating, and is best suited to know whether

or not threats are being made and violence being used. When these things
enter in, even though they enter in a moderately slight degree, they brand

the whole transaction as one of physical violence and they may be enjoined,
but so long as no threats are used and no injuries done, and so long as the

workers are not coerced, the unions have a perfect right to maintain their

pickets apd a Court of Equity will not enjoin them. It is somewhat difficult

to fix just the line at which a picket must stop. By this decision a worker

may be stopped and the union case laid before him, but if he shows no desire

to listen to the union side of the case, he must not be followed, nor must

any attempt be made to force him to stand and hear the argument. It seems

to us that it will be next to impossible to apply such a standard as this. It

seems impossible that the unions can be permitted to maintain one picket
at each entrance to the plant, as was suggested by the Chief Justice, and,
perhaps, one picket on each street approaching the plant, and in this way

persuade or attempt to persuade workmen not to enter the plant. The well-

known tendency of men on a strike to gather about the plant and to remain

together in great numbers impels us to believe that any decree which falls

short of enjoining any loitering whatever about the plant will fail in its

purpose. If we let one or two men take a position at or near the plant, we
shall find that they are soon surrounded by their fellows. There will be no

way of determining which ones have a legitimate right to be there and which
have not. The only way, in our opinion, that the question can be settled, is
either by granting the right to have as many pickets in the vicinity as the

unions wish to keep there, or else by enjoining them from having any pickets
whatever.

Insofar, then, as the recent decision of the Supreme Court enjoins the
defendant from the commission of acts of violence, we can approve of it.
But insofar as it attempts to set up a compromise line attempting to state

just how far a picket may go in persuading men not to enter a plant, we

believe it unwise, in that the very nature of the situation with which it tends
to deal permits no half-way measures.

C. E. R.

FIXTURES�Oil wells, derricks, tanks and pump, and camp-
houses held "fixtures."

In the case of Big Sespe Oil Company v. Cochran the main question
involved was whether or not such property as derricks, camphouses, wells
and tanks on oil lands, being immovable property and attached to the land,
are fixtures or personal property.
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In the State of California, where the case was tried, immovable property
consists of land and that which is affixed to land, and that which is immov

able by law.1 In the same State, "fixtures" are deemed to be things attached

to the lands or imbedded in it, as in the case of walls permanently raised

upon it, as in the case of buildings, or permanently attached to what is thus

permanent, as by means of cement, plaster, nails, bolts or screws.' Camp-
houses and the pumphouse would be brought within the definition of fixtures;
so would be the five tanks and four wells involved in this case.

It is not necessary in this case, on account of the Civil Code of California,
but often custom and usage is offered in evidence of the intention with which
a chattel has been affixed, or as affording a rule for regulating the right to

sever a fixture. There are few cases from which any general principles can

be deduced. Evidence of custom is not admissible to control the operation
of law." It was no objection to a common-law custom that it was contrary
to the common law of the land. And a custom or usage of trade or of a

particular place is not inadmissible, because it is contrary to the principles
of law governing such cases; for it is obvious that, if proof of a usage could
be rejected because it established something different from the law, no

custom would ever be proved, because if it were not different it would be a

part of the law. Nevertheless, usages and customs have been rejected because
inconsistent with established rules of law.*

FE-S

TORT�Right of Infant to Recover for Prenatal Injuries
The plaintiff, by his guardian ad Litem, sues the defendant for the sum

of $10,000 for injuries sustained eleven days prior to plaintiff's birth.

The defendant negligently permitted a coal hole in the sidewalk in front
of his premises to remain uncovered. Plaintiff's mother fell into it. Plaintiff,
in his mother's womb, sustained injuries eleven days prior to his birth.

Held, that the unborn child was physiologically a part of the mother and
had no legal entity. His rights as a human being sprang into existence with
his birth, and such child, after birth, has no cause of action. (Drobner v.

Peters, 232 N. Y. 220). Decided December 6, 1921.

The doctrine that an unborn child is in esse for some purposes in the law
of property is a mere legal fiction. Such- a rule of law imputting a legal
personality to the unborn child with respect to property rights is a mere

indulgence of the law for certain purposes beneficial to the infant after his

birth, but not for purposes working to his detriment. (Villar v. Gilbey, 1907,
A. C. 139, 145.)
The State is greatly interested in protecting life before birth, and by

statute it is a great crime to kill the child after it is able to stir in the
mother's womb, by an injury inflicted upon the person of the mother, and
it may be murder if the child is born alive and dies of prenatal injuries.
(Clarke v. State, 117 Ala. 1.)

'Sec. 658, Cal. C. C.
'Sec. 660, Cal. C. C.
"19 Cyc. 1055.
'12 Cyc. 1053.
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Rights of ownership of property do not connote a duty of personal care to

the inchoate owner, nor does the crime of causing the death of an unborn

child connote liability to the child for personal injuries.
At common law a cause of action did not survive if death resulted from

another's negligence or wrongful act. Lord Campbell's Act, passed in England
in 1846, and followed generally in the United States, was necessary to correct

this omission. This Act did not reserve to the child a cause of action for

prenatal injuries until the moment of its birth. (Dietrich v. Northampton,
138 Mass. 14.)
Sympathy and natural justice seem to point to a remedial statute which

will allow the unborn infant a cause of action for prenatal injuries, but there
are arguments for and against the formulation of such a principle of legal
liability, against precedent and practice.

B. G. H.

INSURANCE�Public Policy as to Liability Insurance

Plaintiff sues upon defendant's policy of insurance indemnifying him against
liability for injuries accidently suffered by anyone through the maintenance

or use of his automobile. The defense was that in violation of the New York

State Highway law said automobile was being driven by an infant under the

age of eighteen, who was not accompanied either by the owner or by a licensed

chauffeur, and the accident was caused by the improper and negligent conduct
of said infant.

It was also contended by defendants that a contract which would permit the
indemnification of a party for the consequence of committing a crime would

be void as against public policy.
It was rightly contended by the plaintiff that the policy of a State when

the Legislature acts is what the Legislature says that it shall be. (Demarest
v. Flack, 128 N: Y. 205 ; Lancaster v. Amsterdam Imp. Co., 140 N. Y. 576, 583 ;

Janson v. Driefontein Mines, 1902 A. C. 486; Anson on Contracts, Corbin's ed.,
p. 286.) The plaintiff also contended that the Legislature had said that insur

ance companies may indemnify against liability for loss and damage through
the use and maintenance of automobiles, which was in so many words the

policy of the State of New York on the subject.
Held, to restrict insurance to cases where liability is incurred without fault

or misdemeanor on the part of the insured would reduce indemnity to a

shadow; and plaintiff should recover. (Messersmith v. American Fidelity Co.,
232 N. Y. 161.)

B. G. H.

CONTRACT�Extra Compensation to Contractor

The Contractor on October 25, 1915, contracted with the Board of Education
of the City of New York, a corporation separate and distinct from the city, to
install a heating system in a building within 120 days from the date of contract.
The construction of the building was delayed for a period of three years,

and plaintiff delayed from performing its contract as stipulated. The Board
of Education passed a resolution allowing the plaintiff an additional sum for
extra expense and other damages sustained by plaintiff company due to the
long period of time it was forced to wait to complete its contract. It was
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contended that this was a modification of the existing contract and a violation

of the State Constitution of New York, and if the same was to be treated as

a new contract it could not be entered into without bids therefor.

The court predicated its opinion on the ground that the Board made this

extra compensation for extra services rendered rather than for extra compen

sation for an already existing obligation, following an anomolous decision,
that of Johnson v. City of New York, 191 App. Div. 205, affirmed 231 N. Y.

564 (May 13, 1921).
The court said "In the administration of justice the courts will ever care

fully scrutinize contracts which by their terms arbitrarily place one party
thereto solely at the mercy of the other party to the instrument, and in the

interpretation of such contracts will adopt such construction as will be reason

able and just." (People ex rel. Wells & Newton Co. v. Craig, 232 N. Y. 125.)
B. G. H.

CONTRACT�Master and Servant

For several years prior to March 10, 1902, the plaintiff had been the subagent
of one Bristol who was the defendant's general agent for soliciting life insur

ance in the city of New York. His employer was not the company, but Bristol ;
and Bristol, and not the company, incurred the obligation to pay for his

services. Plaintiff and Bristol later changed this contract by exacting the

obligation of the company to pay commissions in respect of policies written
in the past "so long as said agent shall continue to work satisfactorily and

exclusively for the company" and no longer. It provided also that the con

tinuation of renewal commissions shall be "subject to the approval of this

agreement by said company."
On March 10, 1902, the plaintiff made an oral agreement between Bristol

and. himself that the contract of cancellation should not take effect until

approval was obtained on all renewal policies previously secured by plaintiff.
In other words, the general agent was not to dismiss the plaintiff until all of
the renewal commissions due plaintiff were approved by the company.

The defendant company, on January 7, 1914, gave notice to the plaintiff that
his services were not satisfactory and that payment of renewal policies ante

dating March 10, 1902, the date of the last agreement above mentioned would,
therefore, be discontinued. The plaintiff continued to work for the company for
some four years, asserting that the company's dissatisfaction was fraudulent
and feigned�predicating his opinion on the fact that Bristol was still trying
to retain plaintiff's services.

Held that, the letters of the general agent, Bristol, protesting against
dismissal of sub-agent, the plaintiff, was improperly received as evidence
because the general agent was charged with no duties in the premises.
Also held, that where the terms of the contract stipulated that the company

would assume an obligation in respect of policies written before a certain date,
the sub-agent cannot recover for policies written after the date mentioned,
but before the approval. The parties are obligated according to the terms of

the contract and no more. (Albert Turner Respondent v. The Northwestern
Mutual Life Ins. Company, Appellant, 232 N. Y. 171.)

B. G. H.
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SPECIFIC PERFORMANCE�Lease With Option to Pur
chase�Holding Over Does Not Keep Alive Option to

Purchase�Inability of Plaintiff to Perform Bar to
Action

Holding over after expiration of lease with option to purchase does not keep
alive option.
In a suit for specific performance, where there has been no actual tender,

the plaintiff has to establish readiness and ability to perform. Friederang v.

Ruth Aldo Co., Inc., 191 N. Y. S. 401.

Plaintiff leased property for a term of four months, from October 1, 1917,
at the monthly rental of $50, with the "privilege of purchasing said premises
at any time during such tenancy for the sum of $7,500." There was no option
to renew lease. After plaintiff had held over for practically two years after

the expiration of the lease, during which time two ejectment suits had been
instituted by the lessor to recover possession of property�the lessee each time

paying the rent in arrears and succeeding in having the suit dismissed�and

after she had paid an advanced rent for one month, plaintiff (lessee) sought
to exercise the option to purchase, and brought suit for specific performance.
The action was dismissed on two grounds: First, that the holding over

after the expiration of the lease did not keep alive the option to purchase,
which remained limited to the four months' tenancy; and, second, in suits for

specific performance, where there has been no actual tender, the plaintiff has
to establish readiness and ability to perform, and the court's finding that

plaintiff was not financially able to perform, as she had averred, the action
was barred.
Where a lessee holds over after the expiration of his lease the landlord may

either treat him as a wrongdoer and eject him without notice, or may waive
the right to possession and recover the rents for another term. In re Steele,
139 N. Y. S. 550; Long v. Grant, 50 So. 914; Kelley v. Armstrong, 139 111.

App 467; Gifford v. Bingham, 84 N. E. 1099. Such election is entirely at the

option of the lessor. R. C. L. 16, Landlord and Tenant, 688; George J. Cook
Co. v. Fitzgerald, 131, 111. App. 133 ; Fitzgerald v. George J. Cook Co., 133 111.

App. 476. If the lessor elects to allow him to remain and continues to accept
the rent, the lease is impliedly renewed for a term equal to the first period,
and the implied lease is presumed to be under the same terms and conditions as

the original lease. Dagett v. Champney, 106 N. Y. S. 892; Myers v. Beakes
Dairy Co., 117 N. Y. S. 596; Leggett v. Louisiana Purchase Exposition Co.,
137 S. W. 893 ; Searle v. Roman Catholic Bishop of Springfield, 89 N. E. 809 ;
Eppstein v. Kuhn, 80 N. E. 80. This, however, does not carry with it an

extension of an option to purchase, as it is universally held that time is to be
regarded as of the essence of options, Waterman v. Banks, 144 U. S. 394;
Harding v. Gibbs, 17 N. E. 60; Fields v. Vizard Invest. Co. 168 Ky. 744, 182
S. W. 934, and an agreement to extend the time must be supported by a

valuable consideration, as it is in effect a new option. Coleman v. Applegarth,
68 Md. 21, 11 Atl. 284; Ide v. Leiser, 10 Mont. 5, 24 Pac. 695.
After stating the first ground upon which the court based its holding, and

which seems to have been sufficient to dispose of the case, Justice Putnam,
who wrote the decision, stated, as a second ground, that in suits for specific
performance,where there has been no actual tender, the plaintiff has to establish
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readiness and ability to perform; Citing Fry, Specific Performance, Sec. 922;
Eddy v. Davis, 116 N. Y. 247, 251, 22 N. E. 362; Rockland-Rockport Lime Co.

v. Leary, 203 N. Y. 469, 97 N. E. 43, L. R. A. 1916F, 352, Ann. Cas. 1913B, 62.

This ground seems to be well established, on the general rule, that a plaintiff
in a suit for specific performance must show that he is able, ready and willing
to perform his part of the contract before he can have a standing in court.

Pensacola Gas Co. v. Pensacola Provisional Municipality, 33 Fla. 322, 14 So.

826; Olympia Mining Co. v. Kerns et. al., 13 Idaho 514, 91 Pac. 92; Dickey v.

Pugh, 110 Wis. 400, 85 N. W. 963.

It should be noted that only two of the five judges expressed a concurrance

in the opinion as a whole. Justice Putnam wrote the opinion and Justice Man

ning concurred. Presiding Justice Blackmar and Justices Rich and Jaycox
concurred on the ground first stated in the opinion, but expressed no opinion
relative to the second ground.

W. C. K.

SPECIFIC PERFORMANCE� Conveyance of Community
Property�Wife's Refusal to Join in Deed

Equity will not take jurisdiction of suit for specific performance, which

cannot be enforced, where there is no other ground for equitable relief.

Specific performance does not lie to compel conveyance where grantor's wife

refuses to join in deed of community property. There being no mutuality of

obligation in the inception of the contract, the wife's offer later to join in deed

does not cure the defect, as mutuality must be present from the time the
contract was entered into. A decree to either execute deed or accept a judgment
for damages is beyond authority of court. Childs v. Red (Idaho) 202 Pac. 565.

Respondent was the owner of certain land, which was subject to a mortgage
of $6,000. Appellant was the owner of certain other land. On April 9, 1917,
they entered into a written agreement by which appellant ccontracted to pur

chase respondent's said property, and to pay therefor by assuming the mortgage

thereon, delivering certain notes and personal property, and by deeding
appellant's land to respondent. Respondent tendered performance on his part,
but appellant could not perform, for the reason that the land contracted by
him to be conveyed was community property and his wife refused to join in

deed. Action for specific performance was brought for the purpose of obtain

ing a decree requiring the appellant and his wife to convey the community
property to respondent, or, upon their failure to do so, that judgment be

awarded against them for the purchase price named m the contract.

It is a well-settled rule that equity will not take jurisdiction of a suit seeking
specific performance of a contract when specific performance cannot be enforced

and there is no other ground for equitable relief. Henkins v. Anderson, 34

W. Va. 709, 12 S. E. 869; Peters v. Van Horn, 37 Wash. 550, 79 Pac. 1110:

Flackhamer v. Hines, 24 R. I. 306, 53 Atl. 46; Hill v. Fiske, 38 Me. 520;
Morgan v. Bell, 16 L. R. 614 ; Martin v. South Bluefield Land Co., 9 S. E. 493.

Under the early English practice where a wife refused to join in the

execution of a deed to community property it was the practice for the court to

order the husband to procure his wife's consent, and to imprison him until

he succeeded. This practice was early discarded in this country, and, while

there are many cases holding that where the wife refuses to join in conveyance
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and the purchaser is willing to take a deed signed by the husband only, specific

performance may be decreed, it is now generally held that performance is

impossible, and, therefore, will not be decreed (Pomroy on Specific Perform

ance, Sec. 925, note; 2 Pomeroy on Equitable Remedies, Sec. 756, p. 1272;
Tucker v. Finch, 188 Pac. 235 ; Beattie v. Burt, 107 N. Y. S. 153 ; Mundy v.

Shellaberger, 153 Fed. 219; Weed v. Terry (Mich.) 2 Doug. 344, 45 Am.

Dec. 257) and that the husband ought not to be put in a position by a court

of equity to attempt to coerce his wife to join in the deed.

Mutuality of obligation is an essential element to the right to enforce

specific performance of a contract in a court of equity, 6 L. R. A. (N. S.)

391, note; Litz v. Goosling, 93 Ky. 185, 19 S. W. 587; Lunt v. Lorcheider, 125

N. E. 237. Under the law of Idaho (C. S. 4666) the husband cannot sell,

convey or incumber the community property unless the wife joins with him

in executing and acknowledging the instrument by which the same is sold,

conveyed or incumbered. Wits-Kets-Poo v. Rowton, 28 Idaho, 193, 152 Pac.

1064. The wife's refusal at first to join in the deed proved that there was

no mutuality of obligation when the contract was made, and a later offer to

join would not cure a defect in the original contract.
W. C. K.

CONTRACTS�Infancy�Doctrine of Estoppel in Pais.

Defendant, a minor of mature appearance, falsely and fraudulently repre

sented to the plaintiff that he was of age in order to purchase a tractor for

his business of breaking and plowing land of others. He executed three

promissory notes in payment, and upon his failure to pay said notes at

maturity, the plaintiff sued to recover. Held: The doctrine of estoppel in

pais applies, and defendant will not be permitted to defeat recovery on the

notes because of his infancy. (Klinck v. Reeder 185 N. W. 1000.)

Contracts of infants are not absolutely void, but only voidable. (Hall v.

Butterfield, 59 If. H. 354.)
An infant is not estopped from setting up infancy as a defense to a con

tract, by his fraudulent representations that he was of full age. (Merriam v.

Cunningham (1853), 11 Cushing 40; Sims v. Everhardt (1880), 102 U. S. 300.)

An infant is not liable in tort for falsely representing his age; and he can

avoid his contract made under such misrepresentation. (Slayton v. Barry,
(1900), 175 Mass. 513; Raymond v. Gen. Motorcycle Sales Co., Inc. (1918),
230 Mass. 54.) It is a well-settled principle in Massachusetts that an infant

is not estopped, either in contract or in tort, from setting up infancy as

a defense.

In some other jurisdictions there is a modern trend towards the application
of the doctrine of estoppel in pais. This exception to the general rule that the
doctrine of estoppel is not applicable to infants, is based on the ground of

actual fraud. (Ricie v. Boyer 108 Indiana 472; La Rosa v. Nichols�1918,
�New Jersey�105 Atl. 201.)

B. M.
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CONTRACTS�Conveyance by Infant�Right of Disaffirm
ance

Plaintiff, while only 19 years old, joined with her father in a deed conveying
to defendant land in which she had an interest as heir of her mother. Sub

sequently defendant conveyed the property with full covenant to a purchaser
who had no notice of any infirmity in the title. Within three years after

becoming of age, plaintiff disaffirmed the deed, and brought suit for partition
to assert her interest and ownership. Held : Plaintiff was entitled to disaffirm

deed and sue for partition within three years after maturity. Her right to

avoid deed and to have a division of land was not affected by rights of

purchaser without notice. (Foster v. Williams, North Carolina, 109 S. E. 834.)
The deed or conveyance of an infant is voidable only. (Amey v. Cockey,

73 Md. 297.) In some States the conveyance cannot be avoided until after

an infant reaches majority. (Levering v. Heighe, 3 Md. Ch. 81.)
The right of an infant to avoid his deed within 3 years after his becoming

of age is not affected by reason of the adverse interest of one purchasing
without notice. (Jackson v. Beard, 162 N. C. 105.) (Richardson v. Pate,
93 Ind. 423.)

B. M.


