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ORIGIN AND JURISDICTION OF THE

UNITED STATES COURT

OF CLAIMS

By Stanton J. Peelle,
Chief Justice, Retired, U. S. Court of Claims.

DRIOR to the creation of the United States Court of Claims,
the citizen's only relief for the payment of a claim against

the Government was by petition to Congress, thereby necessitat
ing a quasi judicial investigation by committees before payment.
This course was pursued by claimants until the vast accumulation
of claims forced Congress to seek additional relief, not only for
claimants but for Congress. The result was the establishment in
1855 of the Court of Claims, 10 Stat. L., 612.
By the Act, the President was authorized, with the advice and

consent of the Senate, to appoint three judges with life tenure at
a salary of $4,000 per annum, which at the time was only $500
less than the salary of the judges of the Supreme Court. The
court was to have and still has one annual session, beginning the
first Monday in December. The Act conferred upon the court

jurisdiction to consider all claims against the Government arising
out of the Constitution, as for the taking of private property for
public purposes, and claims growing out of any law of Congress
or an executive regulation, or upon contracts express or implied.
The court was given authority to consider as evidence public docu
ments, as well as such oral testimony as might be adduced in the
form of depositions or orally in court, if the court so directed.
Authority was given the court to call upon the heads of executive
departments to certify such public documents for use as evidence.
Sec. 164, Judicial Code.
The original purpose of the Act was that the court should in

vestigate claims rather as a commission and report the same to
Congress with suitable bills to carry out the relief sought. But
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as thus constituted the court lacked the essential elements of

judicial power, i. e., the power to render final judgments. This
defect was recognized by President Lincoln, and so in December,
1861, in his Message to Congress he, among other things, in re

lation thereto, said:

"Fully aware of the delicacy, not to say danger, of the
subject, I commend to your careful consideration whether
this power of making judgment may not properly be
given to the Court, reserving the right of appeal on ques
tions of law to the Supreme Court, with such other pro
visions as experience may have shown to be necessary."

Following this recommendation Congress by the Act of March
3, 1863, 12 Stat. L., 765, amended the Act, enlarging the court
with a chief justice and four judges; giving the court power to

render judgments on claims accruing within six years from the
date of filing a petition; but here again a difficulty arose, for
while the Act authorized payment of judgments out of any money
appropriated for the payment of private claims, the Secretary of
the Treasury in the last section of the Act was given, in effect,
authority to stay such judgment until he had made an estimate
therefor; and for this reason the Supreme Court held that such
judgments were not final, and therefore on appeal the court re
fused to entertain jurisdiction. Gorden's Case, 2 Wall., 581. This
decision was rendered in December, 1864, and in March, 1866,
the objectionable provision was repealed. 14 Stat. L., 9. Since
that time the Court of Claims, as was held by the Supreme Court,
has all the functions of a court authorized by the Constitution,
the same as circuit and district courts of the United States.
Klein's Case, 13 Wall., 128, 145.
The court, however, has no jurisdiction in cases of tort, unless

specially authorized by Congress, though the law now is that
in cases of infringement of patents by the authorized officers of
the Government, the court may determine the rights of the par
ties and render judgments accordingly, the Government alone and
not her contractors or manufacturers, being held responsible for
such taking.
In McElrath's Case, 102 U. S., 426, 440, the court ruled that

the provision of law giving the court jurisdiction to render judg
ments without trial by jury was not in conflict with the Constitu
tion, providing that "in suits at common law where the value in

controversy shall exceed twenty dollars, the right of trial by
jury shall be preserved"; and this doubtless for the reason that
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as the sovereign cannot be sued without her consent, Congress in

granting such consent, may annex thereto such conditions as they
see fit. Then again the court of Claims exercises the functions

of a jury as well as a court.

General Jurisdiction

Under the Act of March 3, 1887, now Section 145, Judicial Code,
the general jurisdiction of the court was enlarged whereby in

addition to claims arising under the Constitution, laws of Con

gress, regulations of an executive department, or under contracts,
express or implied, jurisdiction is conferred to adjudicate claims
for damages, liquidated or unliquidated, if not sounding in tort.

The Government at the same time is given the right to file set

offs and counter-claims, or other demands whatsoever in favor of
the Government.
The cases known as the Divisor Cases arose out of a change

made by the Postmaster General in the method of weighing the
mails. The compensation of the railroad companies was fixed by
statute and contract "by the actual weight of the mails for such a

number of successive working days not less than thirty." Down to

1907 the Postoffice Department construed the legislation as requir
ing a division of the total quantity of mail carried during a given
number of days by the same number of days, excluding Sundays.
At a later date the divisor was made the total number of days in

cluding Sundays. The difference was between the average weight
of the mail per day per year as then divided by the total weight
of the mail for the whole year by 313 or by 365.

Many statutes, contracts and orders of the Postoffice Depart
ment and opinions of the Attorney General were referred to. The
Court of Claims was singularly divided on this question. The
majority at first sustained the claim. At a later date on rehearing
and after some change in the personnel of the bench, the court

by unanimous decision held against the claims and sustained the
construction of the statute and contracts by adopting the less
liberal rule of the Postoffice Department.
The cases were appealed to the Supreme Court and elaborately

argued there, where the adverse decision of the Court of Claims
on the cases was affirmed. Curiously enough, the judges were

not agreed in the reasons. Four concurred in sustaining the
method of weighing the mails as the exercise of executive dis
cretion notwithstanding the fact that for many years previously
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that discretion had been exercised in the opposite direction. Two

sustained it on the ground that although the Postmaster General
was in error in applying the new rule, this did not render the

readjustment based thereon wholly void, and the railroads were

not therefore entitled to anything further. Two of the Supreme
Court justices dissented, holding that the railroads were entitled
to have the week-day distribution used alone as a factor. Kansas

City Railway Co. v. United States, 53 C. Cls., 258, 251 U. S. 326.
A curiously arbitrary proceeding on the part of the Postoffice

Department in what was known as the demotion of collecting
carriers came up for decision in the case of Spanhake v. United

States, 55 C. Cls., 70.
The Postoffice Department early in 1915 issued an order pro

viding that letter carriers engaged in the work of collecting mail
should be reduced in salary from the then maximum of $1,200 a

year to $1,000, unless they could qualify for the delivery of mail.

Many of them had for years been engaged only in the collection
of mail matter without the slightest difference having been made
in the salary and were either unable or unwilling to qualify for
the work of delivery, which was supposed to require greater skill.
Before any reductions had actually been effected, Congress pro
vided that letter carriers assigned to collection service whose
salaries had been reduced for that reason "shall be restored to
their former grades." As none had, up to that time, been actu

ally reduced there was nothing upon which the legislation could
directly operate. There was at the time, however, an existing
statute of much older date prohibiting the reduction of any per
son in the civil service without some legal reason being given for
reduction in rank or compensation. About a year and a half later,
in 1916, Congress provided "that hereafter there shall be no dis
tinction in salary made between letter carriers assigned to collec
tion duty and letter carriers assigned to delivery duty," and that
those whose salaries had been reduced "shall be restored to their
former grades."
The Court of Claims held that the action of the Postoffice De

partment was erroneuos under the original law requiring a legal
reason to be given for a reduction or demotion. As Congress
had not made the difference between collection and delivery
duty a ground for distinction in salary, the action of the Post-
office Department in demoting a collecting carrier was without
authority of law. They also held that when Congress, March 4,
1915, enacted that letter carriers who had been demoted should
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be restored to their former grades, it was a declaration of public
policy by Congress which prevented thereafter any reduction
for that reason. Judgment was therefore given for the total
amount of original salary, $1,200, less the partial salary the

plaintiff received at $1,000. This decision constitutes a strong
declaration by the court that a statute operates as a declaration
of public policy which no government officer is at liberty to dis

regard.
In 1891 Congress conferred upon the court jurisdiction to con

sider and determine to judgment the various claims of citizens
of the United States, numbering over ten thousand, growing out

of depredations by various tribes of Indians. Many of the ques
tions had been pending before Congress and the Interior Depart
ment for over thirty years, and had been investigated time and

again by special agents of .the department, but Congress did not

see fit to appropriate to pay the amounts found due, but instead
referred them to the court for adjudication.
As the United States had, by treaties with the Indian tribes,

recognized them as nations, they were thereby given the status
of belligerents until 1872, when the policy of controlling them
by Acts of Congress instead was adopted. Hence in the Act con
ferring jurisdiction, it was provided that liability to pay for such

depredations should only attach where the tribe at the time
of such depredation was in amity with the United States. This
was the ruling of the Court of Claims under the Act, which on

appeal to the Supreme Court was affirmed. Marks v. United
States, 161 U. S., 297.

Special Jurisdiction

Another very important question arose under the Special Act
of Congress referring to the court the question of difference be
tween the United States and Mexico, growing out of the allowance
by the Mixed Commission created by the treaty between the
United States and Mexico in 1868, for the settlement of differ
ences between the citizens of the respective countries. Two claims
amounting to about one million dollars had been allowed by the
commission, with the approval of Sir Edward Thornton, then the
British Minister to the United States, acting as umpire; and
although some payments had been made through the State De
partment, Mexico claimed that fraud had been practiced in secur

ing the arwards, and the Government, respecting the wishes of
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Mexico to investigate the matters, Congress by Special Act re

ferred to whole question to the court for adjustment and final

judgment. The Act designated the United States the claimant,
and those to whom the awards had been made were designated
defendants.
It will be noted that the questions involved properly belonged

to the treaty-making power, but Congress desired the questions
judicially settled, and the President, by approving the Act, con
sented thereto. The court found that fraud had been committed

by means of false testimony, and judgment was rendered can

celling the award, which on appeal was affirmed by the Supreme
Court. La Arbra Silver Mining Co. Case, 175 U. S., 423. Fol

lowing this decision the unpaid balance of the award was not only
cancelled by the court's decree, but Congress subsequently ap

propriated and refunded to Mexico the amount theretofore paid
by her, thereby showing neighborly conduct to a friendly nation.
In thus holding, it was necessary for the court to treat the award
in the custody of the Government, as changed from an appeal
to the grace of the Government, resting in diplomacy, to a right
susceptible of judicial determination. In other words, the court
held that the Act conferring jurisdiction thereby created a justici
able claim, of which the Government was trustee, and could
therefore file a bill of inter-pleader to quiet title, without conflict
with the diplomatic authority vested in the President.
It may be of interest to state that the title to Hot Springs, in

Arkansas, was adjudged by the court under the Special Act refer
ring the same to the court, to be in the United States, thus ending
a controversy which had existed betwen five or more conflicting
claimants, three of whom had been in possession of the property
for fifty years, and for thirty years had been litigating among
themselves. The conflicting claims were brought to an issue in
one suit, and the Government was adjudged to be the owner of
the town of Hot Springs, as well as the springs themselves; and
the intruders were ousted and a receiver was put in possession
of the property. 11 Court of Cls., 238. Affirmed on Appeal, 92
U. S.. 698.
Under the foregoing general and special statutes the court was

authorized to render judgments, but unless authorized by law
or contract the court is inhibited from the allowance of interest,
Section 177, Judicial Code, though it would be difficult to assign
any controlling reason therefor, especially in cases of liquidated
claims agreed upon by the parties in their contracts or fixed by
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the Government. This latter principle was recently recognized by
Congress in the Revenue Act of 1921, Public No. 98, 67 Congress,
whereby that section was amended, allowing interest on the re

fund of taxes or penalties illegally collected, on the theory that
the amount of such tax or penalty so collected was fixed by the

Government, and being illegally collected, the party paying
should be made whole by a refund thereof with interest. It need

hardly be said that the Government can always afford to deal

justly with her citizens, not only in protecting society by forcing
obedience to law and by punishing violators thereof, but by
promptly paying her just debts, thereby allaying discontent.
The Court of Claims until the passage of the Act of March 3,

1887, supra, was the only court in which the Government con

sented to be sued, but by virtue of the Act referred to limited

jurisdiction was conferred on the circuit and district courts of the
United States.

Departmental Cases

In 1868 jurisdiction was conferred upon the court under Re
vised Statutes 1063, now Section 148, Judicial Code, to adjudicate
claims referred thereunder by the head of an executive depart
ment, thereby relieving such department from a quasi judicial
investigation of claims involving controverted questions of law
or fact. And for the protection of such claimants so filing claims
in a department, the courts have held that if a claim so referred
was filed in an executive department within six years from the
date it accrued, the Statute of Limitations ceased to run. This

provision was relied upon by the State of New York, wherein
claims accruing for the equipment of troops during the late Civil
War, were filed in the Treasury Department for reimbursement
within six years from the time they accrued; and some thirty
years thereafter the department referred such claims to the court,
wherein judgment was rendered in favor of the State, which on

appeal was sustained by the Supreme Court. United States v

New York, 160 U. S., 598.

Limited Jurisdiction

By the Acts of 1883, 22 Stat. L., 485, and Section 14, Act of
March 3, 1887, 24 Stat. L., 585, the court was given jurisdiction
to find merely the facts respecting claims referred by Congress,
or either House, or any committee thereof, and report the same
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back to Congress, leaving Congress to appropriate to pay or not.

Fortunately, these unusual statutes have been repealed or merged
in less objectionable statutes, Section 151, Judicial Code. Under
this section of the code, however, the court is given authority
not only to find the facts but to pass upon the legal questions in

volved, for the information if not for the guidance of Congress;
or for the rendition of judgment if the court has jurisdiction over

the subject-matter, as therein stated.
In 1885, 23 Stat. L., 823, the court was given jurisdiction to find

the facts and conclusions of law, but not to render judgment, on
claims growing out of the seizure by France of vessels belonging
to citizens of the United States during the war between England
and France. By the Treaty of 1801, 8 Stat. L., 178, the differ
ences between France and the United States were settled, whereby
the non-payment of a national debt, claimed by France, was offset

aginst the individual claims of citizens of the United States, whose
vessels had been captured by French privateers and condemned
as good prize, and with their cargoes sold and thereby lost to the
owners. Herein arose what are termed the French Spoilation
Claims.
The court held that liability to pay these claims accrued under

the treaty when the United States took the private property of her
citizens for a public purpose. Art. 5, Constitution, 21 C. Cls.,
343. The amount involved in these cases, about six thousand, was
supposed to be about thirty million dollars, though only five
million were allowed. The cases have all been disposed of, so

far as the court is concerned. Many important questions of treaty
rights and international law arose in the adjudication of these
claims, respecting the relation of the United States, a neutral,
with France, a belligerent. In deciding these cases the court had
to consider the diplomatic rights of France as well as those of
the United States. The questions, mostly of an international
character, are embodied in the decisions of the court, beginning
with Volume 21.
It will be noted that while the court is without general jurisdic

tion to consider equity cases or cases sounding in tort�other than
infringement of patents�such jurisdiction has been and may be
conferred by Special Acts of Congress.
I have given an outline of cases arising under the general,

special and limited jurisdiction of the court, and the disposition
made thereof; and suggest that those having claims against the
Government should first ascertain the origin of such claims, i. e.,
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whether arising under the Constitution, some law of Congress, or
regulation of an executive department, or under a contract, ex

press or implied; and if for damages, liquidated or unliquidated,
whether sounding in tort, as without a remedy to enforce such
claim or right, Congress can be appealed to for relief, either by
an appropriation to pay or by a Special Act referring such claim
to the court.

Procedure.

The procedure in the Court of Claims is not complicated, and
consists of filing in the clerk's office�with a copy�a printed or

typewritten petition, verified by the claimant, his agent or at

torney; and within twenty days thereafter, having thirty addi
tional printed copies, retaining ten copies for the file record and

filing the remaining copies in the clerk's office, ten of which being
for the Attorney General.
After the title of the case and giving the full names of the

claimants�the United States being defendant in all cases�the

petition should aver, as required by Section 159, Judicial Code,
embodied in Rule 15 of the court, the origin of the claim and what

action, if any, has been had thereon before Congress or any execu

tive department; together with the facts concisely stated upon
which such claimant relies to support his claim, concluding with
the amount of judgment sought by the action. If the claim has
been referred to the court either by Congress or an executive de-

parement, or if such claim arises under an express contract, then
the order of reference or contract should be set out in the peti
tion, or a copy thereof annexed thereto; and if the claim arises
under an implied contract, the facts relied upon to sustain the
same should be averred.
A claimant resiring to amend his petition or to introduce new

parties, may do so under Rule 25, without leave of court, at any
time before closing his testimony.
The Attorney General by his assistant defends all cases in the

court, and to that end if he desires to file a demurrer or plea
to the petition, he must do so, under the rules, within sixty days
after the petition is filed. If such demurrer be sustained the
claimant may once, of right, amend his petition within such time
as the court may fix, but if not amended within such time, judg
ment will be entered dismissing his petition. If the demurrer be
over-ruled, the Attorney General may of right plead to the peti-
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tion, and if he fails to do so within the time fixed therefor, the

claimant may proceed with his case, take testimony, etc.
Under Section 145, Judicial Code, the Attorney General is au

thorized to file any set-off or counter-claim, which .
under Rule 32

of the court must be answered by the claimant under oath within

three months.
Motions are heard in the first instance, before the chief justice

at chambers, and if ex parte he acts upon them, but if not he sends

them to the law calendar for argument.
When a case has been brought to an issue, i. e., when the plead

ings have been settled, the parties proceed, as in other courts, to

take testimony in support of their respective contention. The

evidence consists, as before stated, of public documents certified

to the court on its call, on motion of either party, under Section

164, Judicial Code, and oral testimony taken in the form of depo
sitions or personally before the court, if so ordered. The form of

deposition, before whom to be taken, and the method of procedure,
as well as securing the attendance of

'

witnesses, fees of officers,
and how the depositions are to be transmitted to the clerk of the
court when taken, are all set out in the rules of the court.

The evidence concluded, the claimant is required to have printed
twenty-five copies each of his Findings of Fact and Brief, exclud
ing from his findings all questions of law and citing the evidence
relied upon; and in his brief setting forth the points of law in

volved and citing in support thereof the authorities relied upon.
Of the Findings and Brief the claimant retains ten copies each
for the trial record, which under Rule 86 is required to be made up

by him, and files the remaining copies in the clerk's office.
Under the Regulations of the Supreme Court, Rules IV and V,

relating to appeals thereto from the Court of Claims, the court

is required to find the facts in all appealable cases. The Govern
ment can appeal in any case decided against her, while the claim
ant can appeal only where the amount involved is $3,000 or more.

The findings of the court, together with the proceedings and such

interlocutory orders as may have been entered in the case, are certi
fied in a transcript thereof to the Supreme Court, and it is upon
this record that said court decides the case.

Under Section 155, Judicial Code, aliens whose governments
accord to the citizens of the United States a right to prosecute
claims in their courts, have the privilege of prosecuting their

claims against the United States in the Court of Claims, if the
subject-matter be within its jurisdiction.
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Under Rule VII of the court, any person of good moral char

acter, who has been admitted to the Supreme Court or to the

highest court of any State or Territory or the District of Columbia,
may on motion in open court, or in chambers on affidavit showing
qualification, be admitted to practice in the court.

I have thus indicated in brief outline the procedure of the Court
under its rules.

General Remarks

I think it safe to say that under the general jurisdiction of the

court, judgments have been rendered for over sixty million dollars,
and perhaps as much under other jurisdictions; while, on the
other hand, the court has been instrumental in uncovering frauds

against the Government and otherwise disallowing unjust claims
to the extent of many times the expense of the court. Indeed
the court as originally intended has not only been a great relief
to Congress and the executive departments, but while doing jus
tice to claimants has been a wholesome check, through judicial
methods, against imposition upon the Government. The rulings
and decisions of the court are binding on the executive depart
ments of the Government in the adjustment of claims.
The court is indeed a National Court, whose jurisdiction is

limited only by the United States and her territorial possessions.
The court is open to claims arising in admiralty, as for salvage,
collisions at sea with war and other vessels of the United States;
for royalties arising from the use of patents, etc.
The acquisition of territory has greatly enlarged the jurisdiction

of the court, and carries with it many important and perplexing
questions. So also many claims arising out of the recent World
War have and will continue to come before the court for determi
nation, especially claims arising out of contracts prior to the sign
ing of the armistice, November 12, 1918; which claims under the
Act of March 2, 1919, 40 Stat. L., 1272, the Secretary of War is
authorized to adjust and pay, "upon a fair and equitable basis,"
and if such adjustment or amount allowed be not acceptable to
such claimant, he is, by Section 2 of the Act, given a remedy, in
the nature of an appeal to the Court of Claims, for which purpose
the court is given jurisdiction to hear and determine such claims.
Indeed the country is now undergoing unthought-of changes, and

questions are constantly arising which will tax the ingenuity of
man. Many of the questions will of necessity have to be settled
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by the process of time. Neither the solution nor the end has yet
been fathomed by our wisest statesmen, who are now struggling,
by treaties, to lay the foundation for peace between nations.
And in this process of solution and adjustment, the courts may

have the opportunity to show their wisdom in promoting domestic

peace as well.
In all questions of controversy not akin to selfishness or greed,

the wisdom of the ages points to the judiciary for solution, and
in controversies between nations, the like wisdom points to an

International Court of Arbitration, to which their differences may
be submitted for settlement, without the loss of national honor or

prestige.
The question of international law, determined by the Supreme

Court of the United States, while not binding on foreign nations�

as one nation can impose a rule upon another�will nevertheless
be invoked in controversies between them and the United States,
so that the courts of the United States are charged with grave re

sponsibilities, not only in respect to citizens of our own country,
but in our relation to foreign countries. In this far-reaching solu
tion the attorneys of the country should consider themselves
legally and morally bound to aid the courts.



RIGHTS OF SALVORS IN PERSONAM

NE who saves maritime property from danger performs a sal
V-/ vage service, for which he is entitled to compensation. The

maritime law gives this compensation as an incentive for the sav

ing of property at sea and places the burden on those who are

benefited by the service.
The salvor in the first instance acquires a right in the property

saved, a jus in re. This right he can enforce by a proceeding in
rem. When the owner receives back his property, he is benefited

by the service to the extent of the value of the property. The
salvor then acquires for the first time a right in personam against
the owner. The remedy of an action in rem is so convenient and
so satisfactory that an action in personam is resorted to only when
it is impossible to get jurisdiction over the property saved. This
situation has occurred so infrequently that the extent of the sal
vors' right in personam has not been fully determined.
The owner of property which has been saved may refuse to

receive it. If he does refuse to receive it, he declines to accept
the benefit of the salvage service. Under such circumstances the
salvor acquires no right in personam against him.
In the case of the Fair American,1 Judge Peters said, speaking

of the owner of saved property:

"He has the election to take the thing or not. If he
refuses, the thing only is answerable for the salvage."

In the Schooner Boston,' Mr. Justice Story, sitting as circuit

justice, said :

"However meritorious the act of saving may have
been, if the property is subsequently lost and never

reaches the owner no compensation can be claimed or

decreed."

In the Emblem,3 Judge Ware said :

"All authofities speak of the right of the salvors as at

taching to the thing and not as the foundation of any
personal claim against the owner independent of the
goods salved."

i Fed. Cases No. 1847.
'3 Fed. Cases, 930, 937; No. 1673.
�8 Fed. Cases, 611, 614; No. 4434.

13
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The salvor's right in personam does not arise when the salvage
service has been performed. It comes into existence, if at all, at
some subsequent time. The right of the salvor to proceed in

personam against the owner of the salved property has been

recognized in those cases where the property was in the pos
session or under the control' of the owner at the time the proceed
ings in personam were instituted. The courts seem to proceed
on the theory that the owner when receiving the property im

pliedly undertakes to pay the proper salvage reward.

In the Trelawley,' a stranded vessel was floated and allowed to

proceed on her voyage. The salvors asked for a monition to show
cause why salvage compensation should not be decreed against
the owners. The objection was raised that proceedings should
have been in rem. This objection was over-ruled.

In the Fair American' Judge Peters said, speaking of the owner

of the saved property:

"But if he receives the goods, though the lien in the
article may be gone and especially if it passes to third
persons, yet the right to salvage continues. It becomes
a personal claim founded on the transaction at sea and
must be prosecuted in personam in admiralty."

Judge Peters seems to have confused the maritime lien with
the common law lien. The salvor has a maritime lien which does
not depend on poseession as does the common law lien. The
maritime lien is a jus in re and may be enforced by proceedings in
rem, even after the sale of the property to a third person. Judge
Peters' conclusion is nevertheless sound and has been followed uni
formly by our courts. The true explanation of the case is, that
the owner accepted the benefit of the service and thereby became

personally responsible for the salvage reward.

In the Schooner Boston,' Mr. Justice Story said :

"The proceeding need not indeed be in rem, for if the
thing has come to the possesion or use or benefit of the
owner, compensation may be equally decreed upon a
libel in personam. And so is the doctrine in the Hope
3 C. Rob. Adm. 215, and the Trelawney, 216 Id Note;
and it is founded in the very nature of admiralty jurisdic
tion, which primarily acts in personam; and acts in rem,
only as an auxiliary to its general authority."

�3 C. Rob. Adm. 216, note.
* Supra.
� Supra.
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In the Emblem,1 Judge Ware said that:

"If the owner wishes to receive the goods before pro

ceedings at law are instituted and the salvor delivers
them to him, a personal libel may be maintained for the

salvage, but this is solely on the ground of his possession
of the property."

In the case of Hudson v. Whitmire, timber had been saved. A

sheriff seized the timber on a writ of replevin issued out of a

State court. The owner of the timber had induced others to bring
the writ of replevin in order to prevent the salvor from exercising
his right in rem. The salvor filed a libel in personam and ob

tained a decree against the owner.

All these cases received the approval of the Supreme Court in

Sabine. There Mr. Justice Clifford said :

"Unless property saved is destroyed after being re

stored or is clandestinely removed from the jurisdiction,
the salvor requires no more convenient or efficient rem
edy than the action in rem against the property, as their
compensation cannot exced its value, and if destroyed
without their fault or removed from the jurisdiction to

defeat their remedy, no doubt will be entertained that
they may proceed in personam against the owners of the
saved property, though the case is not specifically pro
vided for in the Nineteenth Admiralty Rule, to which
reference has been made."

Difficult situations are presented in cases where property has

been saved and subsequently lost. It is hard at times to deter

mine whether the owner had actually been benefited by the sal

vage service ; that is, whether he has actually accepted the benefit
of the service.

Chieftain' was stranded on the coast of Africa. She was floated
and allowed to proceed on her voyage, but was lost before reach
ing England. The masters of the salving and salved vessels had

agreed upon 400� as salvage reward. The salvors asked for a

monition to show cause why they should not have a decree against
the owners for salvage compensation. In denying this motion,
Dr. Lushington said :

"There seems to me the greatest possible difficulty in
acceding to this motion, as the property is actually lost
and gone, and a monition to show cause is decreed only

7 Supra.
77 Fed. 846.
101 U. S. 384, 390.

�4 Note of Cases 459, 460.
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in cases where the property has been allowed to go into
the hands of the owners, instead of the parties attach
ing the property itself. In no case has a motion to

show cause been issued against the owners of property
which has been lost." (Sir J. Dodson: "The salvors left
the property in the master's hands, and it is a_ question
whether the subsequent loss will defeat the claim of the

salvors.") "It would be to convert the jurisdiction of
this court from a proceeding in rem to a proceeding in

personam, which can only be where the property is in
the possession of the proprietors themselves."

This case sems to hold that an action in personam can be main

tained only when the property salved is actually in existence.

The result may be explained in the theory that the owners re

ceived no benefit from the service, because the vessel was lost

before the voyage on which she was then engaged had been com

pleted. At any rate, the owners had never had a real opportunity
to personally accept or reject the benefits of -the service. On this

theory the case is consistent with the other English decisions and

with the American opinions.
President Jeune intimated in the Elton' that suits in personam

for salvage services were really fictitious suits in rem. Later

his attention was directed to this in the Port Victor1'' and he

there stated :

"It is quite true that in the case of the ELTON, I said,
relying on the authorities I there cite, that 'although sal
vage suits in the form of actions in personam are com

paratively rare, the Court of Admiralty always had juris
diction, founded apparently on the fiction of an action in
rem having been brought and the salvaged property hav

ing been allowed to be taken by the owners, to entertain
such suits where at least there existed a corpus of the

property salved.' But in the following year when I had
occasion * * * to examine the subject of the origin
and nature of admiralty jurisdiction more fully, I came

to the conclusion * * * that the action in personam
did not arise out of jurisdiction in rem, and that the dis
tinction between actions in personam and actions in rem

depended only on whether the person or property of the
the defendant was arrested in the first instance * * *.
The true view is, I think, that the law of admiralty im
poses on the owners of the property saved an obligation
to pay the person who saves it simply because, in view
of that system of law, it is just he should * * *."

� (1891) 1 P. D. 265; 7 Asp. M. C. 66.

�L. R. (1901) P. 243; 9 Asp. M. C. 163.



RIGHTS OF SALVORS IN PERSONAM

The true theory of the salvor's right in personam is not based
on the fiction of an action in rem having been instituted and the

property having been released on the implied undertaking of the

owner to pay the proper salvage reward�it is that the owner had

been benefited by the service and should pay for the benefit he
has received. The opinion of Judge Rose in the Tea11 is in line

with this theory. There a vessel was stranded on the coast of

Spain, floated and proceeded to Genoa, her port of discharge.
The vessel made two transatlantic voyages and then was lost.
After her loss the owners of the salving vessel filed a libel in

personam. The case contained the additional circumstances that

the owners of the salved vessel had by fraud prevented the

owners of the salving vessel from learning of the service in time
to proceed in rem, but Judge Rose held that the salvors had the

right in personam on the theory that the property had come to

the beneficial posession of the owners.

The true theory of personal liability for salvage services is

well illustrated in a series of cases where a person other than the

owner of the property saved had been benefited by the service.

In Seaman v. Erie Railroad,12 cargo was saved which the rail

road was under obligation to carry and deliver. The salvors

brought an action in personam against the railroad company. The

latter did not own the goods, it was merely bailiff who was bound

to deliver them to their owner. The court (Judge Benedict) en

tered a decree in personam against the railroad company, because

it had been benefited by the service to the extent it was saved from

its liability to pay for the goods if they were lost.

The leading English case on this subject is that of the Five

Steel Barges." The salvors rescued five steel barges from dan

ger; they proceeded in rem against three, title to two was in the

Government. These two had been built under contracts which
contained clauses providing for liquidated damages if they were

not delivered on a certain date. But for the salvage service they
could not have ben delivered on that date. Proceedings in per
sonam were instituted against the builders because they had been
saved from their liability to pay liquidated damages for failure
to deliver on time. In this case, Sir James Hannen said :

"But on this point I am of the opinion that the right
to sue in personam is not confined to the case of the de-

11 271 Fed. 97 (Maru Nav. Co. v. Societa Commercial, etc.).
>JFed. Cases No. 12582.
� 15 P. D. 142; 6 Asp. M. C. 580.
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fendant, being the actual legal owner of the property
saved. I think it exists in cases where the defendant has
an interest in the property saved, which interest has been
saved by the fact that the property has been brought
into a position of security. The jurisdiction which the
court exercises in salvage cases is of a peculiarly equit
able character. The right to salvage may arise out of
an actual contract, but it does not necessarily do so. It
is a presumption of law, arising out of the fact that the
property has been saved, that the owner of the property
who has had the benefit of it should make remuneration
to those who have conferred the benefit upon him not

withstanding that he has entered into no contract on the
subject. I think that proposition equally applies to the
one who had the benefit arising out of the saving of the
property."

The Five Steel Barges was followed about ten years lated by
the Port Victor." There charterers had contracted to carry and

deliver a Government cargo. The salvors in saving the cargo
saved the charters from a liability. An action in personam was

brought against the charterers with respect to this cargo. Presi
dent Jeune gave the salvors a decree against the charterers for

salvage compensation, quoting the language of Sir James Hannen
in the Five Steel Barges.
In The Cornell Steamboat Company1" v. United States, sugar

was saved from fire while on lighters in the harbor of New York.
The Government collected $6,000 in duties on this sugar. The
Secretary of the Treasury had the authority to refund these duties
if the cargo was destroyed. The salvors brought, suit against the
United States under the Tucker Act. The Supreme Court cited
the Five Steel Barges and the Port Victor with approval and
quoted the language of Sir James Hannen in the former. In al
lowing the salvors compensation against the Government, Mr.
Justice Brown said that the last sentence quoted above from the
opinion of Sir James Hannen applied.
It is difficult to say how far we should follow the theory that

persons benefited by a salvage service should be responsible in
personam to the salvors. In the Five Steel Barges, the Port Vistor,
and in Seaman v. Erie Railroad, the respondents were saved from
a clear liability. In the Cornell Case it may be assumed that
there was a liability to refund the duties. It does not seem likely,
however, that a court would allow salvage under the same circum-

11 Supra.
� 202 V. S. 184.
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stances if no duties had been paid. The only difference would
be that in the second case the benefit was a little more remote.

In the Port Victor1' Mr. Carver argued very strongly that the

ruling contended for by the salvors would make an insurer or

mortgagee personally liable for salvage. President Jeune did not

attempt to answer this argument. This point was certainly left

open in that case. On principle there is no distinction between
the position of an insurer and the carrier. Both would be liable
to the towners of the cargo if it were lost and both would be bene
fited to the same extent. It seems reasonable to say that on the

authority of these cases, an insurer might be held liable in per
sonam for salvage compensation.
A mortgage is not benefited by salvage to the same extent as

the carriers and insurer. He has only a security interest in the

property and he is benefited only when the mortgagor is insolvent
and the property is not insured. This will not then occur fre

quently, and it would seem to be unfair to hold a mortgagee liable
in personam. The principles enunciated by the courts in the cases

herein referred to seem to justify the following conclusion :

(1) The owner of salved property may refuse to re

ceive it, and if he does so, the salvor has no right in per
sonam against him.

(2) If the property has been restored to the use, ben-
fit or possession of the owner, the salvor has a right in
personam against him, whether the property is in exist
ence or not at the time in personam proceedings are com

menced.

(3) Those who are proximately benefited by the sal
vage service, though not owners of the property salved,
are liable in personam to the salvors.

Arthur M. Boal,
Of the Massachusetts Bar.

M Supra.



LIABILITY OF THE MANUFACTURER AND

VENDOR OF UNFIT FOOD FOR INJURY
RESULTING TO THE CONSUMER

Personal injuries due to food are probably more common

than personal injuries due to any other one cause. They range
from annoying, more or less incapacitating, but not dangerous, at
tacks of acute indigestion, to fatal cases of bacterial poisoning,
such as those that were so widely reported not long ago as the
result of eating ripe olives. Fortunately for the manufacturer

or the dealer in food, most of such cases are due to the ignor
ance or indiscretion of the person injured, and in many cases in
which the fault lies with the manufacturer or the dealer, that fact
is not recognized by the injured party; or, if it is, the injury is
so slight as not to warrant him in seeking money damages. There

remain, however, the not inconsiderable number of cases in which
substantial injury has been done, for which the manufacturer or

the dealer is responsible. There is, too, a nondescript class, prob
ably the most extensive and annoying of all, in which payment
of damages is demanded, where there is no substantial demon
strable relation between the alleged injury and the food sold, and
yet in which, through cupidity, and possibly in good faith, but
possibly in an attempt to levy a species of blackmail, cash repa
ration is claimed. In the group last named, the claimant too often
relies upon the fact that if his claim be not too great, the manu

facturer or the dealer will find it better to pay it than to go to
the expense and trouble of a contest, especially in view of the

publicity and the consequent injury to his business that a con

test necessarily involves. In view of these facts, and in view
of the seeming variations in the principles of law governing the
situations to which they give rise, as enunciated in reported cases,
a study of the subject seems worth while.

Differing Relations of Parties and of Subject-Matter

In the food market there is a great variety of possible rela
tions betwen the consumer and the manufacturer or the vendor,
with consequent variations in the relations of plaintiff and de
fendant. Sometimes the plaintiff vendee has sued a defendant
vendor from whom he has purchased directly; sometimes the

20
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plaintiff has sued a manufacturer or vendor more or less remotely
removed from the transaction whereby the plaintiff acquired the

food, several intervening sales having taken place; and some

times the plaintiff has had no ownership or interest in the offend

ing article, but suffered merely as the result of having used it.
The defendant has been the producer of the food, as a farmer,
or a manufacturer, or a broker, or a merchandiser, or a caterer.

The offending food has been one of the ordinary commodities of
the market, open to inspection by vendor and vendee alike; or

it has been packed and sealed in such a way as to give no ex

ternal evidence at the time of sale, to either vendor or vendee,
of the character and condition of the contents, the sale being
consummated by both parties on the faith of the label. Or, even
though the food was susceptible of inspection by vendor and

vendee, it has been bought without inspection by the vendee,
solely in reliance on the judgment of the vendor. The most

that can be hoped, therefore, by a study of the cases, is that by
taking into consideration all of these circumstances, the general
principles that have governed may find root in our minds, even

though it may not be found possible to reduce them to stated
rules.

Contractual Liability

As between a vendor and his immediate vendee there is always
clearly liability, not only such as may be expressly stated in the
contract, but such as arises in every case by implication of law.

"Acompanying every contract is a common law duty
to perform the thing agreed to be done with care, skill,
reasonable expediency and faithfulness, and a negligent
failure to observe any of these conditions is a tort, as

well as a breach of the contract * * *. The firmly
established rule is that for injuries resulting from the un

skillful and otherwise negligent performance of a thing
agreed to be done, an action ex dilecto will lie, notwith
standing the act complained of would also be ground for
an action ex contractu." 26 R. C. L., 758 ; Art. Torts.

For any breach of any express or implied term or condition of
a contract, and for default under any warranty of fitness, express
or implied, the results is the same: the vendor is liable. Right
of action arising out of a contract, however, ordinarily vests only
in the parties to the contract and their privies, and in those whose
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benefit the contract was made; others, if injured, must look else
where than to the principles of contract law if they would estab
lish any right of action on their part.

Liability Implied by Status of Defendant

In Thomas et ux. v. Winchester, 6 N. Y., 397, decided in 1852,
the defendants, manufacturers and jobbers of drugs, had packed
certain extract of belladonna that they had purchased (but whether
they had purchased it as extract of belladonna or extract of

dandelion, does not appear), in a sealed jar, which they errone

ously labelled extract of dandelion. This jar they sold to an

apothecary, Aspinwall, as and for extract of dandelion; Aspin-
wall sold to one Foord; and Foord sold a portion of the contents

of the jar to the plaintiff, Thomas, who administered it, or a por
tion of it, to his wife, who was thereby made ill. While it ap

pears that Aspinwall and Foord may have purchased and sold on

the faith of the label, yet it does not appear that the plaintiff,
Thomas, did so, and it appears certain that his wife, his co-

plaintiff, did not. The court said:

"The defendant's duty arose out of the nature of his
business and the danger to others incident to its mis
management. Nothing but mischief like that which actu
ally happened could have have been expected from send
ing poison falsely labelled into the market; and the de
fendant is justly responsible for the probable conse

quences of his act. The duty of exercising caution in
this respect did not arise out of the defendant's contract

of sale to Aspinwall. * * * The plaintiffs' injury and
their remedy would have stood on the same principle, if
the defendant had given the belladona to Dr. Foord with
out price, or if he had put it in his shop without his
knowledge, under circumstances which would probably
have led to its sale on the faith of the label."

Gardiner, J., concurred in confirming judgment in favor of the

plaintiffs, on the ground that selling the belladonna without a

label indicating that it was a poison was declared a misdemeanor

by statute; but he expressed no opinion as to the liabilty of the
defendant independent of the statute.

In Farrell v. Manhattan Market Co., 198 Mass, 271, decided in

1908, however, it was stated that the ground on which an apothe
cary is liable to those who use drugs and medicines sold by him
is that he deals in poisons; that dealing in poisons is quite dif
ferent from dealing in foods which may become poisonous; and
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that the rule applied in the case of an apothecary (in Norton v.

Sewall, 106 Mass. 143) does not apply to the sale of articles of

food. But the distinction does not appear to be very generally
recognized; the principle governing in each case seems to be the

same, however much it may be modified by the particular cir
cumstances of the calling of which it happens to be applied.

Liability Arising Out of Pure Food Laws

The principle stated by Gardiner, J., as the basis for his concur

rence in the opinion of the court in Thomas et ux. v. Winchester,
supra, namely, that the defendant was liable because in the sale

of extract of belladonna not labelled as required by law, he had

ben guilty of a misdemeanor, is in keping with the general prin
ciples of negligence law.

"The general test to determine whether there is a lia
bility in an action of tort is the question whether the
defendant has by act or omission disregarded his duty.
* * * The acts which will give rise to an action may
be classified as follows :

* * *
an act done or omitted,

in violation of a positive statute, which may have re

sulted in injury to someone, within the purpose and pro
tection of the statute, * * *" 26 R. C. L. 757; Art.
Torts.

This principle was recognized in Mashbesher v. Channellene Oil
& Manufacturing Co., 107 Minn., 104, decided in 1909. The

plaintiff purchased oil for cooking purposes from a retail dealer
in foods, used it, was made sick, and later found that the oil was
adulterated. Thereupon he brought suit against the defendant,
which was engaged in the manufacture and sale of "sweet oil,"
and from which the retailer had purchased the oil. In the trial
court there was a finding in favor of the plaintiff, and the case

came up on appeal. The court said :

"It may be conceded, for the purpose of this appeal
only, that, except for our pure food laws, or similar statu
tory provisions, the allegation of the complaint would not
state a cause of action against the defendant; but, read
in connection with the statute, we hold that they state
cause of action, for they show a neglect to discharge the
duty imposed by the pure food statute and a violation
of its prohibitions by the defendant. It was not neces
sary to plead the statute, as it is a public act. The statute
(Sections 1771 and 175, R. L. 1905) prohibits and pun
ishes as a misdemeanor the manufacture, sale or offering
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for sale of any article as food, if it in itself is injurious,
or if it contains any ingredient injurious to health. The
statute is intended to protect the health of all the people
of the state. Clearly the plaintiff belongs to the class
for whose benefit the statute was intended.

* * * * # i

"The fact that the trial court did not find the defendant
knew that the oil was impure does not affect the question
of its liability, for it was bound to know whether the

article, which it sold to be retailed to the customers of
the purchaser for food purposes, was sound, wholesome
and complied with the statute."

Liability Attributable to "Fundamental Principles."

But it is not necessary, to sustain the right of a vendee injured
by using unfit food, to recover damages, that there be a statute

forbidding the sale of such food. A statute, if there be one, con

stitutes an express rule from the violation of which negligence
may be inferred, but the right of the consumer to safety in life
and health is not defined and limited by any such rule; it rests
on general fundamental principles. The statute is merely an ex

press statement by the legislature of its immediate judgment and
directions with respect to certain applications of such principles,
and as such is binding upon the courts; but it does not preclude
the courts from applying in civil cases fundamental principles
that the legislature may not yet have deemed it expedient to de
fine within terms of criminal law. So much at least seems to be

implied in Tomlinson v. Armour & Co., 75 N. J. L., 748, decided
in 1908. Plaintiff bought a can of ham from a retail dealer, ate
of it, and, acording to the complaint, became sick. He thereupon
sued the packer, the defendant in this case. Defendant demurred,
and the trial court held that he was not liable; because, argued
the court, at common law, upon a sale of food by a manufacturer
to a dealer there was no implied warranty of wholesomeness, and.
therefore, even assuming a different rule to exist in a sale by a

dealer to a consumer, yet the consumer could not hold the manu

facturer or original vendor to a higher degree of duty than that
cast upon him by common law with respect to his own vendee.
But the Court of Errors and Appeals said :

"In our opinion the Supreme Court erred in making
the question of the defendant's liability turn upon upon
the existence or non-existence of a warranty.

* * * * *
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"Canned goods are at the present day in such common

use that we may judicially recognize that the contents

are sealed up, not open to inspection or test either of
the retailer or of the customer until they are opened for

use, and then not susceptible to practical test, except the
test of eating. When the manufacturer puts the goods
upon the market in this form for sale and consumption
he in fact represents to each purchaser that the contents
of the can are suited to the purpose for which it is sold,
the same as if an express representation to that effect
were printed upon the label. Under these circumstances
the fundamental condition upon which the common-law
doctrine of caveat emptor is based�that the buyer should
'look out for himself� is conspicuously absent, for he
has no opportunity to look out for himself. And when
he thus buys and eats the contents of the package, rely
ing on the assurance of the manufacturer that they are

fit to be eaten, it seems to us to result, from general funda
mental principles, that he has a right to insist that the

manufacturer shall at least exercise care that they are

so fit, and are not unwholesome and poisonous.
"Among the most fundamental of personal rights,

without which men could not live in a state of society,
is the right of personal security, including 'the preserva
tion of a man's health from such practices as may preju
dice or annoy it' (Blackstone Com. 129, 134), a right
recognized, neeedless to say, in almost the first words of
our written constitution. Const., Art. 1, par. 1. To as

sert, therefore, that one living in a state of society or

ganized, as ours is, according to the principles of the
common law need not be careful that his acts do not en

danger the life or impair the health of his neighbor
seems to offend against the fundamentals."

Is Negligence a Test of Liability?�A Denial

Having in mind the principles set forth above, however, the
case of Farrell v. Manhattan Market Co., 198 Mass., 271, decided
in 1908, will repay a careful study, for the head note says : "Negli
gence is not the test of the liability of a dealer for selling un

wholesome food." The plaintiff had purchased a fowl from among
a lot exhibited by the defendant at his place of business, and
claimed to have been made sick by eating it. The court said :

" Whatever may be the rule in respect to caterers in
serving meals, there is no case in which it has been held
that in the sale of provisions by a dealer the test of his
liability is negligence. If the selection is left to the
dealer, due care by him is no defence. He is liable for
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latent unsoundness that could not be discovered (Wallis
v. Russell, 1902, 2 I. R. 585). * * * As due care is
no defence when the dealer makes the selection, so there
is no liability for negligence when a dealer offers several
articles of food for sale from which the buyer is to make
his own selection. In offering these several articles, he
impliedly represents that he believes all of them to be fit
for food. That is the extent of his liability; no question
of negligence is involved."

Liability of Farmers

That under certain conditions, purchaser, manufacturer and
vendor alike may be liable for the consequences of selling unfit

food, is universally conceded. Fine distinctions, however, have
sometimes been drawn between the liability of one group and
the liability of another, and to a certain extent even between

the liability of several classes within the same group. In Hoover
et al. v. Peters, 18 Mich., 51, decided in 1869, the court held
that Peters, a farmer, was not free from responsibility for the

sale of unfit food, the fact that he was a farmer not affording
him exemption. Peters had sold to Hoover and others, for food,
the carcasses of three hogs. Hoover found one carcass diseased,
and refused to pay for it. Thereupon Peters brought suit.

Hoover, defendant in the court below, asked the court to charge
the jury that there was an implied warranty that the pork was

sound and fit for food. This instruction was refused, judgment
given for the plaintiff, and an appeal taken. Whereupon judg
ment was reversed, and a new trial granted, the court saying:

'And where articles of food are bought for consump
tion, and the vendor sells them for that express purpose,
the consequences of unsoundness are so dangerous to life
and health, and the failure of consideration is so com

plete, that we think the rule which has often been recog
nized, that such sales are warranted, is not only reason

able but essential to public safety. There may be sellers
who are not much skilled, and there may be purchasers
able to judge for themselves, but in sales of provisions
the seller is generally so much better able than the buyer
to judge of quality and condition, that if a general rule
is to be adopted, it is safer to hold the vendor to a strict
accountability than to throw the risk on the purchaser.
* * * We have been pointed to no distinction between
sales in one market or another, and can conceive of no

special reason for regarding one sale for this purpose as
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differing in its incidents from any other. The doctrine
seems to be that any purchase for domestic consumption
is protected."

The Supreme Judicial Court of Massachusetts refused, however,
to follow this rule, and even under what seems to have been

aggravated circumstances held that a farmer was not liable for
the quality of food sold by him. In Giroux v. Stedman, 145 Mass.,
439, decided in 1888, the defendants were farmers. Hog cholera
had appeared among their hogs, so they killed some of the ani
mals which they claimed they thought were not yet affected by
the disease, and sold some of the meat to the plaintiff. Plaintiff
at of it, was made ill, and brought suit. Verdict was given for
the defendant, and the case came up on a bill of exceptions. The
court said:

"In the case at bar, the defendants were not common
dealers in provisions, or marketmen. They were farm
ers selling a portion of the produce of their farms. No
representations of the quality of the meat sold was made
by them. In making casual sales from a farm of its
products, to hold the owner to the duty of ascertaining
at his peril the condition of the articles sold, and of im
pliedly warranting, if sold with the knowledge that they
are to be used as food, that they are fit for the purpose,
imposes a larger liability than should be placed upon
one who may often have no better means of knowledge
than the purchaser."

Liability of Caterer Serving Canned Foods

And commenting upon Hoover v. Peters, supra, the court said :

"This case imposes a heavier liability on a person
not engaged in the sale of provisions as a business than
he should be called upon to bear. The opinion is not
supported by any citation of authorities."

The farmer stands at one extreme of the food industry; the
person who prepares food to be served to a customer for imme
diate consumption on the premises at the other. In Bigelow v.

Maine Central R. R. Co., 110 Me., 105, decided in 1912, we find
a case defining the liability of a defendant within the latter class.
The defendant operated a dining car over its road, and in the
month of February served to a passenger, the plaintiff, asparagus
on toast, whereby, she alleged, she was made ill. The court held
that the defendant was not liable, saying :

"The plaintiff, in February, must have known it (the
asparagus) was a canned product when she ordered it.
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Winslow v. Lombard, 18 Pick. 57. Upon her order she
was entitled to a reputable brand, packed and inspected
in accordance with approved methods, and the law im

plied a warranty on the part of the defendant to furnish
it. This obligation was fully met. * * * The plaintiff
knew, or should be charged with knowledge, that the
defendant could have no posible information concerning
the contents of the can which she did not have. We
know of no rule of law, which will imply a warranty of

that, of which it is impossible for a defendant to know

by the exercise of any skill, konwledge or investigation,
however great. In other worth, neither law nor reason

require impossibilities."

Whatever may be said with respect to the law underlying this

decision, the court certainly labored under a misapprehension re

garding the facts pertaining to the sale of canned food. Unless

the plaintiff was taken into the kitchen of the dining car when
her meal was being prepared, which it is safe to presume was not

done, the defendant's opportunity for determining the wholesome-
ness and soundness was in every way far superior to hers. For
she never saw the can or jar in which the asparagus was packed,
and, therefore, if it was packed in a can had no opportunity of

seeing whether that can was swollen or gave evidence of leaking,
either of which would have been sufficient to justify the belief
that the contents were bad. She had no opportunity of determin

ing the condition of the contents as a whole, but only of that

part of the contents served her; and other portions of the con

tents may have been palpably bad, so much so as to show the

dangerous character of the entire contents. She did not have
even an opportunity of examining before it was prepared for the
table that part of the contents served to her, in which inferiority
or decomposition may have been concealed by the artifices of the

cook. On the whole there appears to be no reason why in selling
canned goods after they have been opened, the vendor of any
class should not be held to the same resposib'ility as that to which

he is held with respect to any other kind of food. The reason

able and convenient protection of the rights of the consumer can

not be effected in any other way, and the rule will work no hard

ship upon the vendor, who can inspect container and contents be

fore selling.
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General Liability of Caterers

A broader rule with respect to the liability of caterers than

that stated above was laid down by the court in the course of its

opinion in Bishop v. Weber, 139 Mass., 411, decided in 1885,
which has been somewhat widely cited. Defendant had con

tracted with the management to serve food to persons present at
an entertainment, who might desire it and pay the price. Plain
tiff being lawfully in attendance and having paid the price, as

evidenced by the presentation of a supper ticket, partook of the
food served by him, became ill and attributed the illness to the

food, and thereupon brought suit. She was held entitled to re

cover damages. The court said :

"If one who holds himself out to the public as a caterer,
skilled in providing and preparing food for entertain
ments, is employed as such, by those who arrange for an
entertainment, to furnish food and drink for all who may
atend it, and if he undertakes to perform the service
acordingly, he stands in such a relation of duty towards
a person who lawfully attends the entertainment, and
partakes of the food furnished by him, as to be liable
to an action of tort for negligence in furnishing unwhole
some food, whereby such person is injured. This lia
bility does not rest so much upon an implied contract,
as upon a violated or neglected duty voluntarily assumed.
Indeed, where the guests are entertained without pay, it
would be hard to establish an implied contract with each
individual. The duty, however, arises from the relation
of the caterer to the guests."

Notwithstanding the fact that in th;s case judgment for the

plaintiff, the consumer, was affirmed, and notwithstanding the
frequency with which this case has been cited in arguing concern

ing the liability of vendors of food, it may be well to remember
that as an authority with respect to such liability it was repudi
ated by the very court in which the case was decided (in Farrell
v. Manhattan Market Co., 198 Mass., 271, decided in 1908), the
court holding that the most that was determined by Bishop v.

Weber was that the declaration was good.

Uniformity of the Basis of Liability

Generally speaking, if the liability of the vendor of food is
based upon the fundamental rights of the consumer (Tomlinson v.

Armour, 75 N. J. L., 748), he ought to be equally secure in such
rights against encroachment by any vendor whomsoever, whether
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producer, manufacturer, jobber, retailer or caterer, or even against
a mere volunteer distributing food gratis. And if the liability of

the vendor is to be traced to the exact terms of the pure food

laws (Meshbesher v. Channellene Oil & Mfg. Co., 107 Minn., 104),
then certainly no distinction can be drawn between any of the
classes named, unless it be ' in favor of volunteers who give food

away free, as samples or otherwise. Unsound, unwholesome,
adulterated and misbranded food is equally dangerous to health
and life, no matter from what source it may come, and neither
in justice nor in logic does there appear to be any sufficient reason
for exempting anyone from civil liability merely because he is
not regularly engaged in the merchandizing of food, but, perhaps
without knowledge or skill, and with no conception of what con
stitutes due care, or of legal requirements, ventures as a trader
into the food market.
As between the liabilities of a manufacturer and the liabilities

of a vendor who does not manufacture, efforts have sometimes
been made to draw distinctions. The situation seems to resolve

itself, however, into this: the manufacturer can know, and is
bound to know, the ingredients and the methods of preparation
of the food he makes, and so can and should avert danger; his
duty and his liability are, therefore, absolute, and not so difficult
of performance nor so technical in origin as are the duties and
liabilities of the vendors into whose hands his wares may come,

particularly if he manufacture and sell package goods; and the
abstract justice of holding the manufacturer responsible for any
breach of duty appeals to the average man more strongly than
does any effort to hold a vendor accountable for something that

seemingly he could not prevent and for which yet the law holds
him responsible. Then, too, by proceeding against the manu

facturer instead of against the retailer, the plaintiff is more apt
to be able to proceed against a defendant who is commonely re

puted to be more or less wealthy, and who, for that reason and
because he is a stranger, appeals less to the sympathy of the

jury; which circumstances have doubtless contributed not a little
toward bringing about the selection of manufacturers rather than
vendors as the targets for damage suits. On principle, however,
the liability seems to be the same. It is in either case a ques
tion of a breach of contract or warranty, or of a violation of a

fundamental right, or of a failure to discharge some statutory
duty, and of injury resulting from the default.
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Liability of Vendor to a Remote Vendee�A Denial

The principles upon which a person injured by the use of unfit
food may hold liable for damages some more or less remote actor

in the chain of events that led to his injury has already been con

sidered. But an exception to the general trend of decisions is

found in Nelson v. Armour Packing Co., 76 Ark., 352, decided in

1905. Plaintiff bought a can of tongue from his grocer, ate of

it, and was, he alleged, made sick by it. Suit was brougt against
the packer. Defendant demurred, plaintiff rested his case on the

demurrer, judgment was rendered in favor of the defendant. On

appeal, the judgment was affirmed, the sourt saying:

"Unlike covenants as to the title to land, a warranty
upon the sale of personal property does not run with the
property. There is no privity of contract between the
vendor in one sale and the vendees of the same prop
erty in subsequent sales. Each vendee can resort, as

a general rule, only to his immediate vendor. Boyd v.

Whitfield, 19 Ark. 447; Bordwell v. Collie, 45 N. Y. 494.
"In this case there was no privity of contract between

the appellant and appellee, and no warranty passed with
the property from appellee to appellant through his ven

dor."

Status of Package Goods

As between the liability of a manufacturer or a vendor of food
in sealed packages, and a manufacturer or a vendor of food that
is sold in bulk, open to inspection by all alike, there is commonly
believed to be a distinction. The reported cases, however, do
not seem to support this view. In what may be termed the lead

ing case, notwithstanding the fact that it was based upon the
sale of a drug and not a food (Thomas et ux. v. Winchester, 6 N.
Y., 397), the plaintiffs never bought, and, one of them at least,
certainly never saw the original package. In Meshbesher v. Chan
nellene Oil & Manufacturing Co., 107 Minn., 104, the same situa
tion existed, and in that case the injury was attributed to a food.
Moreover, in neither of these cases was the defendant the manu

facturer of the offending article, having bought in the one case

the supposed extract of dandelion, and in the other the adurter-
ted cooking oil, and packed it in containers bearing their own re

spective labels. Neither case, therefore, can fairly be cited as

differentiating between the liability of a manufacturer and the
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liability of one who does not manufacture, or between the lia

bility of one who sells food in sealed packages and one who sells

it in bulk.
The extent to which the sale of food in package form, as dis

tinguished from the sale of food in bulk, enters into the situation
seems to be that in the case of package goods it is easier to trace

the article to a remote source, easier to prove just what repre
sentations the more or less remotely antecedent manufacturer or

packer made with respect to them, and easier to prove that the

goods .since leaving the manufacturer or packer, have not been

sophisticated and should not have deteriorated, and that nothwith-

�standing these facts they do not conform to the representations
on the label. The label constitutes, too, possibly, a continuing

'

representation by the manufacturer or packer, as to the nature of

the contents; but as to this, see Winsor v. Lombard, 18 Pick., 57.
In any event, the fact that food is sold in sealed packages seems

to involve no principle of law not applicable to the sale of food
in other ways, however greatly it may simplify the matter of
evidence.

Effect of Guaranty Provisions of Pure Food Laws

In so far as it may be undertaken to fix upon a jobber or retail
dealer liability for injury resulting from the sale of unsound or

unwholesome food, relying upon the fact merely that he has failed
to discharge a duty imposed upon him by the pure food acts in
the jurisdiction, an interesting situation may arise under one of
the provisions commonly forming a part of such statutes. As it

appears in the Federal Food and Drug Act of June 30, 1906,
34 Stat. L., 768, which is fairly respresentative of the provisoins
in the several State laws ; it reads as follows :

"Section 9. That no dealer shall be prosecuted under
the provisions of this act when he can establish a guar
anty signed by the wholesaler, jobber, manufacturer, or
other party residing in the United States, from whom
he purchased such articles, to the effect that the same is
not adulterated or misbranded within the meaning of
this act, designating it. Said guaranty to afford protec
tion, shall contain the name and address of the party or

parties making the sale of such articles to such dealer,
and in such case said party or parties shall be amenable
to the prosecutions, fines, and other penalties which
would attach, in due course, to the dealer under the pro
visions of this act."
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Such a guaranty, however, in no case sems to make the sale

of unfit food any less unlawful; and although it precludes the

criminal prosecution of the vendor, it does not protect the offend

ing goods from seizure and condemnation. Such a guaranty would

seem, therefore, to afford no protection from civil liability, al
though if the vendor were called upon to pay damages conse

quent upon the unlawful character of the goods guaranteed, it
would certainly make it easier for him to recoup from the

guarantor.

Negligence, Caveat Emptor, and Contributory Negligence

But after all, notwithstanding that under the fundamental prin
ciples upon which our Government is organized, and more par

ticularly under our statute law, producer, manufacturer and ven

dors of all classes may be held to respond in damages for the con

sequences of the sale of unfit food, it certainly does not follow
that in reliance upon that fact the vendee may shut his eyes
and hold his nose, buy and eat anything that is offered, and then

complain if he suffer injury. However absolute may be the lia

bility imposed within the domain of criminal law, yet in so far as

relates to civil liability the rule of caveat emptor and the doc
trine of contributory negligence still apply. If the vendee deal
with one regularly engaged in the manufacture and sale of food,
it would seem that he should justly be able to rely to a greater
extent upon the knowledge and skill of the vendor than if he
were buying of one not regularly so engaged, but merely casually
trading in the market. And if he buy of one who he knows, or
should know, is not skilled and experienced in the handling of

food, he buys at his peril. So with respect to food sold in sealed

packages; dicta to the contrary notwithstanding, these afford
ample opportunity for the application of the rule of caveat emptor.
For a can that is swollen or leaking is presumptively bad, and if
the contents are abnormal with respect to sight, smell, or taste, or
wtih respect to texture, they must be looked upon as prima facie
unsafe ; and he who in the one case or the other eats of the con

tents, is rightly chargeable with the consequences. There are

limits, of course, beyond which the buyer cannot look out for
himself, and then, in event of the sale of unfit food, the liability
of the manufacturer or other vendor will commonly be found, it
is believed, to be fixed upon him absolutely by the fact that in
making the sale some statutory duty was neglected. Such lia-
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bility, however, throws no unjust or unreasonable burden on the

vendor, for, unless he be the manufacturer, he has a way for his
own protection, open through the taking of express warranties.
If he be the manufacturer, he can protect himself by due care,

knowledge, and skill in the manufacture of his product. And if
as a non-manufacturing vendor he fails to protect himself by a

warranty, or, as a manufacturer, he fails to exercise due care,

knowledge, and skill, he is justly chargeable with the conse

quences. And finally, if notwithstanding the exercise of due care,

knowledge, and skill, by the manufacturer, his product unfortu
nately contains some latent defects and is dangerous, as may

possibly be the case, it is only just that the manufacturer suffer
the consequences, inasmuch as he had the last clear chance to

avert the danger and can, and doubtless will, charge as one of
the expenses of his business any loss he may sustain.

William C. Woodward.

Boston, Mass., March 3, 1922.



THE OLD BAILEY REVISITED

WHEN I first visited London, many years ago, among the

places that I most wanted to see were the Inns of Court

and the Old Bailey�the venerable homes of English legal learn

ing, and the theatre where for centuries the tragedies and farces of

English criminal law were enacted. Before seeing them I felt that

I knew these places and that I should recognize them whenever

it should be my good fortune to visit them, so large a part do

they play in English history and fiction. My most vivid impres
sions of their appearance came from Dickens, whose descrip
tions of London life and scenes are done with a master's hand.

I am sure that everyone who visits England for the first time,
after studying and practicing law in our own country, will guard
as one of his most cherished memories the emotions that he feels

when he finds himself amid the scenes associated with the life

and growth of the common law in its old home. I shall never for

get the thrill that I experienced when for the first time I passed
from the throbbing life of Fleet Street and the Strand into the

quiet seclusion of the Temple and stood in the porch of the cen

turies-old Church of the Templars, where lawyers in bygone
days were wont to meet their clients beside the forgotten knights
and crusaders slumbering in everlasting stone. And there were

more thrills to come when I saw the splendid Hall of the Middle

Temple, Lincoln's Inn with its priceless library, Grey's Inn with
the statue of Bacon and his quiet garden where he composed his
immortal essays and pondered the uncertainty of life and the

mutations of fortune�the inspiring environment in which for

generations English lawyers had been trained�and then the grim
walls of Newgate Prison, and in their shadow the Old Bailey.
On my first visit to these scenes I sought out the chambers once

occupied by Sir Matthew Hale, Blackstone, Dr. Johnson, Lord
Mansfield, Bacon and his great rival Sir Edward Coke; stood be
side the grave of Oliver Goldsmith; drank a mug of musty ale
in Dr. Johnson's chair in the old Cheshire Cheese ; and from Ten

nyson's seat ordered the "plump head waiter at the Cock" to

"fetch a pint of port." Then, quite naturally it semed to me at

the time, I found myself looking for the house of Mr. Tulkinghorn
in Lincoln's Inn. Fields, the chambers of Serjeant Buzfuz, Mr.
Stryver and Sidney Carton, and Kenge and Carboy, and for

35
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Krook's shop in Chancery Lane. I actually did find "a law sta

tioner's shop in Took's Court Cursitor Street Chancery Lane,"
but his name was not Snagsby. One dark gloomy day I heard
from the belfry of St. Sepulchre the passing-bell tolled for the

criminal who was expiating his crime on the gallows within the

walls of Newgate. This was many years ago before the demo
lition of the prison and the old Sessions House.
, Newgate Gaol and the Old Bailey as I saw them then were

built in the latter part of the eighteenth century, and were the
successors of many other buildings erected from time to time for
the same purpose on the same site. Not many of the learned

judges and lawyers who officiate at the Old Bailey can tell why
the prison was called Newgate and why the court house was called
the Old Bailey. It was my good fortune to make the acquaint
ance of one of the under-sheriffs of London who was an enthusi
astic antiquary. The Under-Sheriff is the official who has charge
of the Old Bailey and is a sort of master of ceremonies when the
courts are in session. From him I learned many interesting and
curious facts about the Old Bailey and Newgate Gaol. It seems

that in the western wall of the old Roman City of London there
were seven gates. One of these gates was the main entrance to

the city from the west and was located at the eastern terminus
of the road between Oxford and London. Some time prior to
the year 1200 this old gate was replaced by a stronger one that
was called the "New-gate." This gate and the other gates built
by the Normans were in reality small fortresses with a passage
way through the center, protected by strong barriers or gates at
each end. It was the custom in the City of London, as well as
elsewhere in England, to utilize the city gates as gaols, and we

know that in very early times Newgate, Ludgate and Cripplegate
in London were so used, and the Westgate in Canterbury, and
many other city gates throughout the kingdom. In the course of
time the "Newgate" disappeared, but the gaol and the name re

mained. In time also Newgate came to be a prison for those
accused of capital crimes, and as these crimes, only a century ago,
numbered two hundred, it became necessary for the judges of
London to hold frequent sessions of oyer and terminer and gaol
delivery. So it came about that centuries ago a Sessions House
or Justice Hall was erected adjoining the gaol. This court house
in very remote times came to be known as the Old Bailey. The
word Bailey is the English corruption of the Anglo-Roman Bal-

lium, which in turn was a corruption of the Latin Vallum, signify-
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ing a city rampart or wall. The name Ballium was used first for

the wall, then also for the space inside the wall between Newgate
and Ludgate, also for the roadway outside the wall, and finally
for the Sessions House. The wall has vanished, but the name

is permanently attached to England's greatest criminal court and
to the street in front of it. Newgate Street is now the name of

the street running easterly from the old wall, a continuation of
the Oxford Road, and Old Bailey Street extends southerly from

Newgate Street to Fleet Street or Ludgate Hill.

There is a vast and varied literature dealing with Newgate
and the Old Bailey, the tragedies and horrors of the gaol, the im

posing ceremonies, famous trials, great judges, eloquent advocates,
and sumptuous banquets of the Sessions House. From time im
memorial down to 1783 executions took place at Tyburn, three
miles west of Newgate, and the condemned criminal was driven
there in open cart with a rope around his neck. As the cart

passed the Church of St. Sepulchre he heard his passing-bell and
was presented with a nosegay of flowers. In 1783 it was ordered
that executions should take place publicly in the courtyard be
tween Newgate Gaol and the Old Bailey. Down to 1790 women

sentenced to death were usually burned in public. The last exe
cution of a woman by burning took place on March 18, 1790.
The victim had aided her husband in counterfeiting. Scenes of
wild disorder marked the crowds that gathered to witness these

public executions. On February 23, 1807, two men and a woman

were hung at the same time. A mob estimated at 40,000 men,
women and children fought and struggled to get a view of the
pirsoners. A riot ensued in which twenty-eight were killed and
�several hundred injured. According to an English writer, "Public
executions became a disgrace, they were simply carnivals for
all the rascaldom and scum of London; they answered no good
purpose; people fought, drank, blasphemed and picked pockets
under the shadow of the gibbet; the death of a fellow human
being was turned into an orgie."
The last public execution took place at Newgate on May 26,

1868, and the last hanging within the gaol was on May 6, 1902,
just ten weeks before the final demolition of the ancient prison
was begun.
Until well down into the last century the condition of the gaols

and prisons in England was horrible beyond description, and the
treatment of the inmates incredibly barbarous. The punishment
of Peine forte et dure with its inhuman torture and death was
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only abolished a year or two before John Howard began his in

vestigation of the English prisons. According to Green (History
of the English People, p. 740), this great philanthropist took up
his work of reform in 1775. "Before a year was over he had per

sonally visited almost every English gaol, and he found in nearly
all of them frightful abuses which had been noticed half a cen

tury before, but left unredressed by Parliament. Gaolers who

bought their places were paid by fees, and suffered to extort what

they could. Even when acquitted men were dragged back to

their cells for want of funds to discharge the sums they owned
to their keepers. Debtors and felons were huddled together in
the prisons which Howard found crowded by the cruel legisla
tion of the day. No separation was preserved between the dif
ferent sexes, no criminal discipline enforced. Every gaol was

a chaos of cruelty and the foulest immorality, from which the

prisoner could only escape by sheer starvation, or through the
gaol fever that festered without ceasing in these haunts of
wretchedness. Howard saw everything with his own eyes, he
tested every suffering by his own experience. In one gaol he
found a cell so narrow and noissome that the poor wretch who
inhabited it begged as a mercy for hanging. Howard shut him
self up in the cell and bore its darkness and foulness till nature
could bear no more."
Conditions were worse in Newgate than in any other prison,

owing to its over-crowded state and to the large number of con
victed felons of the mocst depraved sort with whom those ac

cused of minor offenses were compelled to associate. A Parlia
mentary committee reporting in -1819 on the situation in Newgate
Gaol said, "The women's yards, with cells and infirmary, are cal
culated for seventy persons; seventy-five with fifteen children,
were, on April 4th, confined in it; and, in January last, one hun
dred and thirty were crowded together, of all ages, of all descrip
tions, tried and untried; and even those under sentence of death
are not removed, till the order for their execution comes down.
Amongst them are, now, two girls of thirteen, one of twelve, and
one of ten years old, exposed to all the contagion of profligacy,
which must prevail in this part of the prison."
The squalor, filth and disease resulting from overcrowding, and

the lack of all decent sanitary arrangements often caused the out
break of a virulent distemper called "goal fever," that proved
fatal to many inmates of the gaol, and to many attendants at the
Old Bailey as well. At one session of the court in 1750 over fifty
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persons were carried off by this epidemic, including several

judges, jurymen, witnesses and court officers.

In "A Tale of Two Cities," Dickens gives a graphic and his

torically truthful picture of the Old Bailey in 1780 :

"They hanged at Tyburn, in those days, so the street

outside Newgate had not obtained one infamous notoriety
that has since attached to it. But, the gaol was a vile

place, in which most kinds of debauchery and villany
were practised, and where dire diseases were bred, that
came into court with the prisoners, and sometimes
rushed straight from the dock at my Lord Chief Justice
himself, and pulled him off the bench. It had more than
once happened that the judge in the black cap pro
nounced him own doom as certainly as the prisoner's,
and even died before him. For the rest, the Old Bailey
was famous as a kind of deadly inn-yard, from which

pale travellers set out continually, in carts and coaches,
on a violet passage into the other world; traversing
some two miles and a half of public street and road, and
shaming few good citiezns, if any. So powerful is use,
and so desirable to be good use in the beginning. It
was famous, too, for the pillory, a wise old institution,
that inflicted a punishment of which no one could foresee
the extent; also, for the whipping-post, another dear old
institution, very humanizing and softening to behold in
action; also for extensive transaction in blood-money,
another fragment of ancestral wisdom, systematically
leading to the most frightful mercenary crimes that could
be committed under Heaven. Altogether, the Old Bailey,
at that date, was a choice illustration of the precerpt,
that 'Whatever is, is right'; an aphorism that would be
as final as it is lazy, did it not include the troublesome
consequence, that nothing that ever was, was wrong."

Many years ago various crude devices of ventilation and dis
infection were employed to protect the Sessions House from the
ravages of the dreaded gaol fever. The pungent leaves of certain
herbs and the bright petals of certain flowers were supposed to
have great prophylactic virtue. So, many generations ago, the
judges and court officials began to carry bouquets while on duty
in the Old Bailey, and the floors of the court rooms, the tops of
the judges' desks, and the rails of the jury box and prisoners' dock
were strewn with these emblems of purity and health.
When, as a boy, I read for the first time, with breathless in

terest, the account of the trial of Charles Darnay in the Old Bailey,
how at first he stood with his hands resting on the slab of wood
before him, "so composedly, that they had not displaced a leaf
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of the herbs with which it was strewn"; and how, in his excite

ment, when Miss Manette was called to the witness stand "his

hurried right hand parcelled out the herbs before him into im

aginary beds of flowers in a garden," I wondered how long the

practice continued of using flowers as a precaution against the
fever-laden air of the gaol. I had yet to learn the vitality and

longevity of customs in English law and procedure.
Newgate Gaol was injured many times by fire and on at least

two occasions was destroyed or rendered unhabitable.

Richard Whitington, Lord Mayor of London, made in his will

a charitable request to the city that was used for rebuilding and

enlarging Newgate early in the fifteenth century. This build

ing, adorned by a statue of Whitington and his cat, was completely
destroyed in the great fire of 1866.
The sacking and firing of the goal in 1780 by the rioters under

the leadership of Lord George Gordon, the unbalanced fanatic,
are depicted in Barnaby Rudge with unmatched vividness and

dramatic power:
" 'You lose time. Remember the prisoners I Remem

ber Barnaby!'
"The cry ran through the mob. Hammers began to

rattle on the walls; and every man strove to reach the

prison, and be among the foremost rank. Fighting their
way through the press and struggle, as desperately as if
they were in the midst of enemies rather than their own
friends, the two men retreated with the locksmith between
them, and dragged him through the very heart of the con

course.

"And now the strokes began to fall like hail upon the
gate, and on the strong building; for those who could
not reach the door spent their fierce rage on anything�
even on the great blocks of stone, which shivered their
weapons into fragments, and made their hands and arms

to tingle as if the walls were active in their stout resist
ance, and dealt them back their blows. The clash of
iron ringing up iron mingled with the deafening tumult
and sounded high above it, as the great sledge hammers
rattled on the nailed and plated door ; the sparks flew off
in showers ; men worked in gangs, and at short intervals
relieved each other, that all their strength might be de
voted to the work; but there stood the portal still, as grim
and dark and strong as ever, and, saving for the dents
upon its battered surface, quite unchanged.

'While some brought all their energies to bear upon
the toilsome task; and some, rearing ladders against the
prison, tried to clamber to the summit of the walls they
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were too short to scale ; and some again engaged a body
of police a hundred strong, and beat them back and trod
them under foot by force of numbers; others besieged
the house on which the jailor had appeared, and, driving
in the door, brought out his furniture and piled it up
against the prison gate, to make a bonfire which should
burn it down. As soon as this device was understood, all
those who had labored hitherto cast down their tools and
helped to swell the heap, which reached half-way across

the street and was so high that those who threw more

fuel on the top got up by ladders. When all the keeper's
goods were flung upon this costly pile, to the last frag
ment, they smeared it with pitch and tar and rosin they
had brought, and sprinkled it with turpentine. To all the
woodwork round the prison doors they did the like, leav
ing not a joist or beam untouched. This infernal christen
ing performed, they fired the pile with lighted matches
and with blazing tow, and then stood by, awaiting the
result. * * *

"The women who were looking on shrieked loudly,
beat their hands together, stopped their ears, and many
fainted ; the men who were not near the walls and active
in the seige, rather than to do nothing, tore up the pave
ment of the street, and did so with a haste and fury they
could not have surpassed if that had been the jail, and
they were near their object. Not one living creature in the
throng was for an instant still. The whole great mass
was mad. * * *

"Dark figures, some crawling on their hands and
knees, some carried in the arms of others, were seen to

pass along the roof. It was plain the jail could hold out
no longer. The keeper, and his officers, and their wives
and children, were escaping. Pile up the fire !
"The door sank down again; it settled deeper in the

cinders�tottered�yielded�was down !"

The building destroyed by the Gordon rioters had been com

pleted by the celebrated architect, George Dance, in 1774, and he
was commissioned to reconstruct the gaol and repair the damage
done to the Sessions House. Newgate and the Old Bailey re

mained, in external appearances at least, as restored by Dance,
until 1902.
In old days the King's Justices could only appear in the City

of London on three occasions, without giving offense to the citi
zens. These vistis were to make goal delivery at the Old Bailey,
to hold an iter at the Tower, and to sit in error at St. Martin-le-
Grand. When they did come to the Old Bailey they were con

sidered as guests of the city and right royally they were enter-
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tained during their stay. Two sumptuous dinners with choise

wines and spirits were served each day during the sessions, one

at three o'clock for the Lord Mayor, High Sheriff and their guests
the King's Justices, and one at five o'clock for the city judges,
under-sheriffs and minor officials. There are many amusing de

scriptions of the vivacity of the judges and lawyers, and of the

chispness of the proceedings at the afternoon sessions of the court.

It was the duty of the chaplain of the Old Bailey to attend both

dinners and we have preserved the pathetic regret of one of these

functionaries that he could never approach the second banquet
in a proper spirit of thankfulness; on which Sir Henry Hawkins

is said to have commented that undoubtedly his spirits came

to him before the close of the repast. The other important duty
of the chaiplain of the Old Bailey was to appear in his sombre

robe, silently, solemnly beside the judge when he places on his

white wig the square of dark cloth called the "Black Cap" and

pronounces sentence of death upon a prisoner, and to follow the

judge's words with "Amen. And may the Lord have mercy on

your soul."

During the past century sweeping changes have taken place
in the administartion of the gaols and prisons of England, and in

the organization of the civil and criminal courts. By the Peel

Acts (1824-1829) the number of offenses punishable by death
was greatly reduced, and by the Criminal Law Consolidation Act

(1861) punishment by death was confined to treason and wilful
murder. In 1834 the Central Criminal Court was created, and in

1873 by the Judicature Acts the entire judicial system was re

organized. In 1882 the Common Law Courts were moved from

Westminster Hall to the New Royal Courts of Justice in the

Strand near Temple Bar. For over six centuries the King's Courts
had sat at Westminster in accordance with Section 17 of Magna
Charta, "Communia placita non sequantur curiam nostram sed
teaeantur in aliquo loco certo," and at the time of the proposed
change in the location of the courts it was seriously contended

by some that the transfer from Westminster would be unconsti
tutional. The last case tried in the old courts at Westminster Hall
was the celebrated case of Belt v. Lawes, in which judgment was
given December 28, 1882. This case, by a singular conincidence,
served to connect the old and the new courts, since an application
for a rule for a new trial was the first business transacted in the
new building on January 11, 1883.
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The rising tide of change and improvement at least reached

Newgate and the Old Bailey. Before the close of the last cen

tury the city and national authorities agreed upon a joint plan
to tear down the gaol and the Sessions House, and to erect on

the site a new home for the Central Criminal Court. In 1898 six
architects were asked to submit designs for the proposed court

house. On November 21, 1898, the several plans by the compet
ing architects, accompanied by sealed letters, were received by
the committee of the city in charge of the constrution. Six months

elapsed before a choice was made by the committee, with the
advice of Professor Aitchison, President of the Royal Institute
of British Architects. The design marked "4" was unanimously
chosen. Upon opening the sealed letters it was found that the
fortunate competitor was Mr. E. W. Mountford.
It was not until 1902 that work was begun. The prisoners at

Newgate were transferred to Pentonville Prison and Holloway
Gaol. On August 15, 1902, the destruction of Newgate began.
All London rejoiced at the passing of Newgate. It semed as if
the enlightened spirit of the age demanded the annihiliation of

the building itself that had witnessed so much cruelty and in

justice.
The new Central Criminal Court was formally opened with im

posing ceremonies in the presence of the late King Edward VII,
the Queen and a notable assemblage of the most distinguished
men and women of the kingdom. The building has a frontage of
287 feet in Old Bailey and 142 feet in Newgate street, its height
from the pavement to the top of the balustrade being 75 feet.

The courses of the stone-work follow those of the old prison of

Newgate, and on the Old Bailey front the original stone of the

prison has been utilized as far as possible. The main entrance

hall is surmounted by a dome 195 feet high, on top of which
stands a bronze statue of "Justice," 12 feet in height; the dis
tance from the street level to the head of the statue being 212
feet. This figure, as well as other sculptured figures which sur

mount the principal entrance in Old Bailey, is the work of Mr.
F. W. Pomeroy, A. R. A. It stands upon a globe of bronze, with
arms outstretched, bearing the scales of justice in one hand and
a sword in the other, and the statue and dome together present
to the eye a very striking object, more especially when seen from
some coign de vantage, such as that afforded by Blackfriars
Bridge.
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Internally, the most striking feature of Mr. Mountford's design
is the dome of the Central Hall on the first floor, with smaller
halls on each side. The halls and corridors are for the most part
faced with marble. The lunettes in the halls are decorated with

allegorical paintings by Sir William Richmond, R. A., and Pro
fessor Gerald Moira, whilst the pendatives to the large dome are

ornamented with finely sculptured panels by Mr. Pomeroy. Pro
vision has ben made for the same number of courts (viz.: four)
in the new building as in the old Sessions House, but on a more

liberal scale, and behind them are the judges' private apartments
and retiring rooms for jurymen. Other rooms, approached from
the corridors have been provided also for the convenience of wit
nesses ; whilst apartments at the southern end have been set aside
for the exclusive use of the Mayor, aldermen, sheriffs and other
civic authorities attending the sessions. These apartments, as

well as the four courts, are panelled in oak. At the rear of the
main building there are cells for the temporary reception of pris
oners awaiting trial. These amount to ninety in all, a number
more than sufficient for ordinary occasions, and acess is obtained
to them by a separate entrance. It is scarcely necessary to add
that every care has been taken to render the building as sani
tary as possible, not only for the unfortunate prisoners, but for
all who are called upon to attend the sessions at this new Sessions
House, whilst no pains or expense have been spared to make
the building in every way worthy of the City of London.
Three memorable utterances marked the opening of the new

Old Bailey�the address of the King, the prayer of the Arch
bishop of Canterbury, and the speech of the Lord Chief Justice.
In replying to the address from the Corporation of London that
was read by the Recorded, the King said, in par :

"The old buildings which have now been replaced
were, however, of high historical interest, for they wit
nessed during the century of their existence a change
in the administration of criminal justice far greater than
has taken place in any preceding century. The barbar
ous penal code which was deemed necessary 100 years
ago has gradually been replaced in the progress towards
a higher civilization by laws breathing a more humane
spirit and aiming at a nobler purpose. (Cheers.) It is
well that crime should be punished, but it is better that
the criminals should be reformed. (Cheers.) Under
the present laws the mercy shown to first offenders is, I
am well assured, often the means of reshaping their
lives, and many persons, especially children and young
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offenders, who, under the old system might have become
hardened criminals, are now saved from a life of crime
and converted into useful citizens. (Cheers.) Still more
remains to be accomplished in the direction of reclaim
ing those who have fallen into crime, and I look with
confidence to those who will administer justice in this
building to have continual regard to the hope of reform
in the criminal, and to maintain and strenghten in their
new home those noble traditions which have gathered
round the high position they occupy."

The Archbishop of Canterbury then offered prayers, the fol

lowing being a special prayer for the occasion :

"Almighty God, through Whom kings reign and princes
decree justice, let Thy blessing rest upon the work to be
undertaken within these walls and upon all who shall be
set by Thee to exercise their office therein. Grant that
judgment and mercy may here be so ministered that the
law may ever be a terror to evil-doers, a support to the
weak, and a refuge for the innocent. Through Him who
shall one day judge the quick and the dead, our Lord
and Saviour Jesus Christ. Amen.
"0 God of Truth, Who lovest righteousness and hatest

iniquity, we beseech Thee to establish in the hearts of
the people of this land a true regard for the rights of all
men, a reverence for law and order, and a holy zeal for
whatsoever things are just and of good report, through
Jesus Christ, our Lord. Amen."

In the proceedings held in the principal court room in the pres

ence of their Majesties, high judicial officers and distinguished
members of the bar, the Lord Chief Justice said:

"This Central Criminal Court has commanded for gen
erations the respect and admiration of lawyers in all
parts of the civilized world. It has been presided over

by some of the greatest judges that have adorned the
English bench. Its walls have echoed the eloquence of
the most brilliant advocates at the English bar. But,
beyond that, your Majesties, its procedure, its justice to
the accused, and its unbroken adherence to the principle
of the English law that every person is deemed to be
innocent until he is proved by legally admissible evi
dence to be guilty has made this tribunal in the past
that which I trust it will ever be in the future, a tribunal
worthy of your Majesty's Crown and name."

These humane and noble sentiments show how completely the
old order in the administration of England's criminal law had

given way to more enlightened views and methods, just as New-
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gate Gaol and the old Sessions House had been replaced by the

magnificent and modernly appointed home of the Central Criminal
Court.
The procedure in criminal cases in England differs consider

ably from that in this country, especially that in the State courts,
not only in its technically legal features, but in its customs and

conventions.

Writing on this subject in 1911, the late Thomas Learning, of
the Philadelphia bar, in his extremely entertaining and instructive

book, "A Philadelphia Lawyer in the London Courts," gives the

esults of his observation and study of criminal trials in England :

"Not only are leading questions common, but also
questions asking for conclusions�not for facts from
which the jury may draw their own deductions. * * *

"An English criminal trial is quick, simple and direct.
Dhingra, for example, whose crime was committed on

July 1st, was sentenced on the twenty-first of that month
and was hanged on August 17th�all in forty-seven days.
The simplicity and directness of such trials is due to the
absence of irrelevant testimony and imaginative argu
ments; these, counsel scarcely ever attempt to intro
duce�so certain is their exclusion by the judge. Thus,
the real object of all punishment� its deterrent effect
upon others�is greatly enhanced, because it is swift and
sure. The public, moreover, are usually spared the scan

dal and demoralizing effects or prolonged spectacular
and sensational trials. * * *

"But, bearing in mind the difficulty of accurate com

parisons between such diversified sections and a com

pact unit like England, and endeavoring to arrive at a

general estimate, it must be conceded that America, as

a whole, has even more to learn from England's criminal,
than from her civil, courts."

In 1913 the American Institute of Criminal Law and Crimi

nology delegated the members of the Committee on Reform in
Criminal Procedure to visit England for the purpose of study
ing English criminal law and practice. This committee spent
four months in England, where they were accorded every possible
facility for witnessing trials in the various courts of the kingdom.
The committee's report brings into striking contrast the procedure
in the two countries�defects in the indictment play no part in

English criminal procedure.
In reference to the selection of juries in criminal cases, the re

port says : "In selecting the jury in the English courts, the chal

lenge of a juror is almost as rare as the challenge of a judge in
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the United States. A chairman of quarter sessions said to us,

when questioned on the subject: 'I have been on the bench for six

years; I remember only two or three challenges in my life, and

not one during the past three years.' We talked to more than

one practitioner at the criminal bar who acknowledged that he

had never seen a juror challenged for any reason, either by the

Crown or by the defense." The report makes it clear that crim
inal practice in this country could be greatly improved by the

adoption of reforms that have already been made in England.
In England the original criminal jurisdiction is vested in six

tribunals, viz.:

1. The House of Lords.
2. The Kings bench division of the High Court of Jus

tice.
3. The assize courts.

4. The quarter sessions and recorders.
5. The central criminal court.
6. The petty sessions and police magistrates.

The appellate jurisdiction is vented in :

1. The quarter sessions.
2. The court of criminal appeal.

1. The House of Lords.�This court has exclusive jurisdiction
in cases of impeachment, and where a peer indicted for felony or

treason claims the right to be tried by his peers.

2. The King's Bench Division.�The original jurisdiction of
this court, which extends over all indictable offenses, is seldom
exercised except in proceedings upon information. Indictments

may in special cases be removed by writ of certiorari into the

King's bench division from an inferior court.

3. The Asize Courts.�Most indictable offenses are tried in
the courts of assize and quarter sessions. Judges of the high
court, acting under commissions of oyer and terminer, and gaol
delivery, sit at the asizes, which are held in certain of the larger
towns and cities, composing circuits. There are eight circuirts
and the assizes are held four times a year. The arrival of the

judge in an assize town is an occasion of great importance, and
the court is opened with much ceremony. The judge in his red
robe is accompanied upon the bench by the high sheriff of the

county, and often by the Lord Mayor and alderman of the city.
It is believed that these ceremonies foster a respect for the law
and the courts.
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In certain cases, when a judge is unable to go on circuit, a King's
counsel is appointed special commissioner to sit at the assizes.
He has not the right to wear the red robe, but sits in a black

gown. It is said to be a source of much disappointment to the

prisoners when a King's counsel presides at the assizes, as they
consider it their lawful privilege to be tried by the "red judge."

4. The Quarter Sessions and Recorders.�The quarter sessions,
which have jurisdiction over the lesser indictable offenses, are

held four times a year in the counties and borough towns. In the
county sessions the justices of the peace act as judges. There
must be two or more justices on the bench at each sitting of the
court. The justices elect one of their number chairman. He is
the presiding officer, and sums up the evidence to the jury.
In the borough sessions the recorder of the borough sits as

judge. In the borough towns, the work of the justices is per
formed by the recorder. He is a member of the bar, of high
standing, usually a King's counsel, residing in London. His judicial
duties (except in the case of the recorder of London) do not with
draw him from practice, and, when not sitting as recorder in his

borough, he may be leading a case, either for the prosecution or

defense, in the London Criminal Court or on circuit.
In the great County of London the magistrates sit in two divi

sions and are presided over by two permanent and paid chairmen,
who have all the qualifications of the King's Bench judges.

5. The Central Criminal Court.�This court was established
by Act of Parliament in 1834 and took the place of sessions held
at the Old Bailey. The jurisdiction of the court extends over all
indictable offenses committed within the city and county of Lon

don, the County of Middlesex and parts of adjoining counties.
The whole area constitutes an artificial county for purposes of
venue. In practice the judges of the Central Criminal Court are
a judge of the high court, the recorder of London, the common

sergeant, and one or both of the judges of the City of London
Court. Although the Act creating the Central Criminal Court

(4 and 5 Will., 4, c. 36) provides that the judges of that court
shall be "The Lord Mayor for the time being of the City of Lon
don, the lord chancellor or lord keeper of the great seal, and all
the judges for the time being of His Majesty's Courts of King's
Bench, common pleas, and exchequer, the chief judge and the two

other judges in bankruptcy, the judge of the admiralty, the dean
of the arches, the aldermen of the City of London, the recorder,
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the common sergeant, the judges of the sheriff's court of the City
of London for the time being, and any person or persons who hath
or shall have been lord chancellor, lord keeper, or a judge of His

Majesty's superior courts of Westminster, together with such others
as His Majesty, his heirs and successors, shall from time to time
name and appoint."

6. The Petty Sesions and Police Magistrates.�The courts of

petty sessions are composed of justices of the peace. They may
exercise a summary jurisdiction, or may commit an accused to

trial at the assizes or quarter sessions. In the larger towns and
cities specially appointed police magistrates have a similar juris
diction.

The appellate procedure in England is vested in :

1. The Quarter Sessions.�Appeals lie in certain cases, specifi
cally named by statute, from tb^ courts of summary jurisdiction
(the petty sessions and police magistrates) to the quarter ses

sions, where the justices of the peace sit in banc. Upon the hear

ing, either party to the appeal may call evidence which was not

given at the trial. The decision of the justices upon the appeal
is final unless they state a case for the decision of the high court.

2. The Court of Criminal Appeal was established by the Act
of 1907. Three kinds of appeal are established by the Act. Sec
tion 3 reads :

"A person convicted on indictment may appeal under
this act to the court of criminal appeal : (a) against his
conviction on any ground of appeal which involves a

question of thte law alone; and (b) with the leave of
the court of criminal appeal, or upon the certificate of
the judge who tried him, that it is a fit case for appeal
against his conviction on any ground of appeal which in
volves a question of fact alone, or a question of mixed
law and fact, or any other ground which apears to the
court to be a sufficient ground of appeal; and (c) with
the leave of the court of criminal appeal against the sen

tence passed on his conviction, unless the sentence is one

fixed by law�"

assentence of death for murder. Sub-section (b), relating to the
certificate of the presiding judge, is elaborated in a rule of court
which provides that:

"The judge of the court of trial may, in any case in
which he considers it desirable so to do, inform the per
son convicted before or sentenced by him that the case is,
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in his opinion, one fit for an appeal to the court of appeal
under Section 3 (b3 and may give such person a certifi
cate to that effect. Rule 6(b)."

No appeal is allowed from a conviction by the House of Lords.

The Central Criminal Court has regular jurisdiction of all
offenses committed in an area inhabited by over seven million

people, and it also has jurisdiction by certiorari from the King's
Bench over all offenses committed within the kingdom and on the

high seas. So it may be said, in more senses than one, that the
Old Bailey is the world's greatest criminal tribunal.
I did not have an opportunity to revisit the Old Bailey until

after the World War. In June, 1920, one of my legal friends in
London gave me a letter of introduction to Under-Sheriff Knight,
and he extended a cordial invitation to my wife and me to visit
the Old Bailey as his guests on the afternoon of June 16th. As we

left our hotel I told the taxi driver to take us to the Central Crimi
nal Court. He looked puzzled and bewildered and finally asked :

"In the Strand, sir?" "No," I said, "Newgate Street." "O, Hi
see; the Old Bileley, sir." Twenty Acts of Parliament could not

make Londoners call their criminal court anything but the Old
Bailey. We drove along Oxford Street and High Holborn, the
road that the condemned travelled to the gallows at Tyburn. As
we turned down Old Bailey Street, I noticed for the first time the
words cut in the stone high above the main entrance to the court
house: "Defend the Children of the Poor and Punish the Wrong
doer." I have never been able to discover who suggested or who
authorized the use of this appropriate sentiment over the portal
of the Old Bailey, and it took many inquiries to find the source of
the words. I thought that I could turn right to the verse in the
Bible where they occurred; but I could not locate them. So I
submitted the conundrum to many of my learned friends, most of
whom gave it up. At last, almost simultaneously, I received
correct answers from Dean Wigmore, the legal editor of the Lon
don Times, and Professor Woodruff.
On entering the Old Bailey and presenting our not to the under-

sheriff, a uniformed doorkeeper took us to Mr. Knight's room.

While waiting for him, I suggested that, as the World War had

brought about the abolition of many antiquated customs, the

quaint and picturesque costumes and ceremonies of the Old

Bailey had doubtless been given up. But my apprehensions were

dispelled when the under-sheriff entered. He is a slender, dark,
handsome man of about forty and of medium height. He wore a
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striking medieval costume consisting of knee breeches, black silk

stockings, low shoes with large silver buckles, a black court coat

with broad lace ruffles at his sleeves and the front of his waistcoat.
At his side was a sword in a highly ornamented scabbard. In

his left hand he carried a black cocked hat like an admiral's and
in his right hand he held�could I believe my eyes; yes, there it

was, as I had pictured it�a small nosegay of bright flowers with
a frill of white lace paper. We felt as if by some magical metem
psychosis we had been transported back into the days of Dick

Whitington, and I expected to hear the under-sheriff address us

in the Anglo-Norman legal jargon of the fifteenth century. In

stead, he explained to us in good twentieth century English, and
with the enthusiasm of the antiquary, thaf the ancient practice
of the use of bouquets by the judges and court officials, and the

sprinkling of herbs and flowers in the court room had been sus

pended during the war, and that it had been revived that very
day, largely through his efforts. From him we also learned that,
greatly to the relief of the chaplain, the two grand dinners of

former days had been replaced by a luncheon served at the cus

tomary hour.
The opening of court is still the same picturesque ceremony

that it was of yore. The bar and audience rise and then the sheriff
enters arrayed in a voluminous dark blue robe trimmed with fur,
then follows the under-sheriff, and then comes the judge in white

wig and scarlet gown with blue sash. They all carry bouquets.
The sheriff and his attendants bow to the judge as he takes his
seat. The bar and audience resumed their seats, and the business
of the hour proceeded briskly.
For a time we listened to the trial for manslaughter, before Mr.

Justice Shearman, of a chauffeur of the Earl of Roseberry, who
had run over and killed a woman. The expedition with which
the case was conducted was in marked contrast to the disgrace
fully dilatory methods of the criminal trials in our country. But
the great event of the day for us was a visit to the court room

where the Common Serjeant was sitting. The offices of Recorder
and Common Serjeant of London are very ancient, having been
created more than six hundred years ago. The duties of these
officers are largely judicial and they both try cases at the Old

Bailey. They also act as legal advisers to the Aldermen and
Common Council and the Liveried Companies. The present Com
mon Serjeant, who was apopinted in 1917, is Henry Fielding
Dickens, K. C, the youngest son of the great novelist. We had
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taken our seats in the court room before the judge came in. He

was ushered in with the same ceremony as the Royal Justices,
but wore a plain black gown with the white wig, and he carried

his nosegay quite jauntily, taking a whiff of the perfume as he

walked to the bench over the rose petals and herbs. Could any

thing, I thought as I watched the proceedings, illustrate more

strikingly the strength and vigor of ancient customs than this

present day use of flowers in the Old Bailey. The judges carry

bouquets because for generations their predecessors carried them

in the belief that the flowers would keep off the gaol fever. The

belief was a delusion and the distemper, together with the prison
that bred it, have passed into oblivion; but the flowers are still

used. As the under-sheriff suggested, a very good reason for

continuing their use is just because they are not needed, and so

they remind the present generation that the evils that led to their

original use ha ve vanished forever.

I could not help wondering, as I studied the keen face of the

common serjeant, whether he did not sometimes find himself

peopling the court room with his father's immortal characters.
At any rate he showed that he had some of his distinguished
father's humor. The case on hearing was the trial of several de
fendants for the theft of valuable furs from a railway company.
A favorite resort of the defendants was a tavern in a small coun

try town. Counsel for the defense had called as a witness a young
woman who was a barmaid at this tavern. She was pretty and
attractive in a barmaidish sort of way, and appeared thoroughly
honest and straighforward. A facetious barrister cross-examined
her briefly with a view to showing that she might be prejudiced
on account of her freindship for the defendants. She had never

been in court room before and was plainly embarrassed. She

readily admittea a long acquaintance and even intimacy with the
accused. This frank avowal without any attempt at concealment
rather piqued the learned counsel. In his best Buzfuzian manner

he inquired, with a knowing glance at the jury, "These men have
a nickname that they call you by, have they not?" Witness, now
somewhat confused, admits that they have. "And what do they
call you?" insinuates Buzfuz. Witness very much embarrassed.

"Come, now," says counsel, in that confident manner which signi
fies that the case is ended, "don't they call you Dickie?" Wit

ness, greatly disconcerted and blushing very deeply, for a bar

maid, faintly admits that they do. "Just so," says Buzfuz with a

satisfied chuckle to the jury, "of course they do," while a titter
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spread over the court room. The common Serjeant looked up
from his notes that he was writing with a long quill pen, and with
a twinkle in his eye said to the witnees in a pleasant, reassuring
voice, "So they call you Dickie, do they. That's what they used
to call me." Everyone in the court room had a good laugh, the
witness left the stand with her self-respect visibly restored, and
the case was rapidly concluded.
At about four o'clock a uniformed attendant came to us in the

court room and in a whisper asked us if we would come to tea

in the under-sheriff's room. One is constantly reminded in Eng
land that at the present time the two main pillars of the British
Constitution are David Lloyd George and Afternoon Tea. In

our host's room we found not only tea with bread and butter, but
a generous plateful of famous "Old Bailey Cake," the same, I

suppose, that had been served to the- favored ones since the time
of Edward II. These picturesque features of the Old Bailey are

after all only "the trappings and the suits" of justice. We visited
the Old Bailey again last year and after listening to many trials I
felt that here was to be found the most enlightened administra
tion of criminal law that the world has even seen�justice meted
out alike to high and low, rich and poor, without fear and without
favor, on the principle that it is the duty of the State to "Defend
the Children of the Poor and Punish the Wrongdoer."

Kenry Sherman Boutell.

Georgetown Law School, April 13, 1922.
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Can Our Anglo-American Common Law be Made to Meet the
Twentieth Century Needs of the People of the

United States?

THE SPIRIT OF THE COMMON LAW�By Roscoe Pound, Carter Professor
of Jurisprudence in Harvard University. Boston. Marshall Jones Com

pany. 1921. pp. 216. Index.

IN HIS inaugural address as President of Dartmouth College
in 1916, Dr. Hopkins suggested that courses of lectures by the

recognized leaders of the world's thought made available for the

alumni and friends of the college would be useful in giving them

an opportunity of replenishing their intellectual reserves. The

carrying out of this plan was made possible by the generosity
of Mr. Henry Lynn Moore, a trustee of Dartmouth College and

an alumnus of the Class of 1877.
As a memorial to his son, Guernsey Center Moore, he estab

lished the foundation that now bears his son's name, for the pur

pose of maintaining courses of lectures as suggested by Dr.

Hopkins.
The first lectures on this foundation were given in the summer

of 1921 by Professor Roscoe Pound, Dean of Harvard Law School,
and Mr. Ralph Adams Cram, the architect. Professor Pound's

eight lectures are now given to a wider public in book form.

One object of these scholarly addresses is to show .that our

Anglo-American law can meet the demands of twentieth century
conditions. Law, we may say, is the sum of the rules which the
courts will enforce for governing the civil relations of citizens
ith each other and with the State. Now these rules and the
method of their enforcement in a homogeneous, agricultural popu
lation must of necessity differ widely from those demanded by a

heterogeneous, crowded, industrial, urban population. In many

ways the law has failed to give adequate relief in the situation
that has arisen. Individualism that was, and is, so strongly in
trenched in the common law must give way before the demand

of today for social justice, for the socialization of law.
Professor Pound mentions seven factors that have largely

shaped our American common law: "(1) An original sub-stratum
of Germanic legal institutions and jural ideas; (2) the feudal

54
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law; (3) Puritanism; (4) the contests between the courts and the

crown in the seventeenth century; (5) eighteenth century political
ideas; (6) the conditions of pioneer or agricultural communities
in America in the first hald of the nineteenth century; and (7)
the philosophical ideas with respect to justice, law and the State
that prevailed in the formative period in which the English com

mon law was made over for us by American courts. All but one
of these made strongly for individualism, and it is to them that
we must trace the intense individualism that made the classical
common-law tradition so out of accord with popular feeling in the

first decade of the present century." In his chapter entitled "The

Feudal Element," Professor Pound calls attention to the recogni
tion through this element, by the old common law of rights and

obligations arising from status. And, notwithstanding the asser

tion by one classical authority that modern civilization has been

a steady progress from status to contract, we can now bring our

American law to recognize rights and duties arising from the

relation betwen individuals, without violating the spirit of the

common law.

The effect upon the common law of the Puritan movement in

England was to give to Anglo-American legal thinking, and above
all to American legal thinking an ultra-individualism, an uncom

promising insistence upon individual interests and individual

property as the focal point of jurisprudence.
The struggle between the courts and the crown resulted in a

decisive victory for the doctrine of the supremacy of the law.

The chapter on the influence upon our American law of the life

of a pioneer community is original and entertaining :

"Again, the insistence upon the exact working out of
rules and the devotion to that end of the whole ma

chinery of justice, which is so characteristic of nineteenth-
century America, is due in great part to pioneer jealousy
of governmental action. A pioneer or a sparsely settled
rural community is content with and prefers the necessary
minimum of government. The social interest in general
security requires a certain amount of governmental ma
chinery. It requires civil and criminal tribunals and
rules and standards of decision to be applied therein.
But when every farm was for the most part sufficient
unto itself the chief concern was that the governmental
agencies set up to secure this social interest might inter
fere with individual interests. This pioneer jealousy of
governmental action co-operated with the Puritan idea of
consociation and the eighteenth-century idea of the rights
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of man to exalt individual interests and put all possible
checks upon organized social control. There must be no

magisterial or administrative or judicial discretion. If
men had to be governed, it must be by known rules of the
law.

* * * * *

"Demand for socialization of law, in the United States,
has come almost wholly, if not entirely from the city.
We have no class of agricultural laborers demanding
protection. The call to protect men from themselves, to
regulate housing, to enforce sanitation, to inspect the sup
ply of milk, to prevent the imposition upon ignorant and
credulous immigrants, to protect the small investor of
savings from get-rich-quick enterprises, to regulate con

ditions of labor and provide a minimum wage, and the
conditions that require us to heed the call, have come

from the cities. But our legal system has had to meet
this demand upon the basis of rules and principles de-
velope for rural communities or small towns, for men

who neded no protection other than against aggression
and over-reaching between equals dealing in matters
which each understood."

Professor Pound notes eight changes that have taken place in
our law in the present generation, which are in the spirit of recent
ethics, recent philosophy and recent political thought :

"First among these we may note limitations on the
use of property, attempts to prevent anti-social exercise
of the incidents of ownership.
"Second, we may note limitations upon freedom of

contract. Such limitations have been imposed both
through legislation and through judicial decision. As
examples of legislative limitations reference may be
made to statutes requiring payment of wages in cash,
statutes regulating conditions of labor, and legislation
with respect to non-living wage, minimum wage and
the like. As examples of judicial limitations, it is enough
to remind you that our courts have taken the law of in
surance practically out of the category of contract, have
taken the law of surety companies practically out of
the law of suretyship and have established that the duties
of public service companies are not contractual, flowing
from agreement, but instead flow from the calling in
which the public servant is engaged.
"Third, we may note limitations on the power of dis

posing of property.
"Fourth, reference may be made to limitations upon

the power of the creditor or injured party to secure satis
faction.
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"Fifth, there is a tendency to revive the idea of lia

bility without fault, not only in the form of wide respon
sibility for agencies employed, but in placing upon an

enterprise the burden of repairing injuries, without fault
of him who conducts it, which are incident to the under

taking.
"Sixth, there is a very marked tendency in judicial de

cision to regard the social interest in the use and con

servation of natural resources; to hold, for example, that
running water and wild game are, as it were, assets of

society which are not capable of private appropriation
or ownership, except under regulations that protect the
social interest.
"Seventh, we may note an increasing tendency to hold

that public funds should respond for injuries to indi
viduals inherent in the operations of government are not
to be borne exclusively by the luckless individual on

whom loss happens to fall.

"Finally, recent legislation and judicial decision have
changed the old attitude of the law with respect to de
pendent members of the household. Courts no longer
make the natural rights of parents with respect to chil
dren the chief basis of their decisions. The individual
interest of parents which used to be the own thing re

garded has come to be almost the last thing regarded as

compared with the interest of the child and the interest
of society. In other words, here also social interests are

now chiefly regarded."

In adapting the Anglo-American common law to the needs of
this generation�

"The right course is not to tinker with our courts and
with our judicial organization in the hope of bringing
about particular results in particular kinds of cases at
a sacrifice of all that we have learned or ought to have
learned from legal and judicial history. It is rather to
provide a new set of premises, a new order of ideas in
such form that the courts may use them and develop
them into a modern system by judicial experience of
actual causes.

* * * * *

"Lay bad-men interpretations are superficial. The fun
damental difference between the law of the nineteenth
century and the law of the period of legal development
on which we have entered is not in the least due to the
dominance of sinister interests over courts or lawyers or

jurists. It is not due, the legal muck-raker notwithstand
ing, to bad men in judicial office or to intentional enemies
to society in high places at the bar. It is a conflict of
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ideas, not of men ; a clash between conceptions that have
come down to us and entered into the very flesh and blood
of our institutions and modern juristic conceptions born
of a new movement in all the social sciences. Study
of fundamental problems, not reversion to justice with
out law through changes in the judicial establishment or
referenda on judicial decisions, is the road to socialization
of the law."

Jut as Blacksktone and Eldon suffered from an intellectual dis
ease that manifested itself in the delusion that whatever is is

right, so at the present day in America there are many persons,
otherwise normal who are afflicted by a similar malady charac
terized by hallucinations, among the most violent of which is

the conviction that whatever is is wrong. One phase of this

distemper may be called anti-judiciaryitis. The victims are at

tacked by an irrestistible impulse to try to bring about social

justice through strangling the judges and converting the Govern
ment into ochlocracy. For patients suffering from this ailment
an injection of intelligence is clearly indicated and for them Dr.
Pound's lectures, taken one every day before thinking, and in the
more violent cases before trying to think, can be confidently
recommended.

H. S. Boutell.

The Unique Character and Value of the Year Books

THE YEAR BOOKS�Letures delivered in the University of London at the
Request of the Faculty of Laws, by William Craddock Bolland, M. A., with
an Introduction by Right Hon. Sir Frederick Pollock, Bart. K. C, D. C. L.,
LL. D., Cambridge, at the University Press, 1921.

THE GENERAL EYRE�Letcures delivered in the University of London, by
William Craddock Bolland, Cambridge University Press, 1922.

f~\ UR main sources of knowledge of the medieval formative
period of the English common law are the Register of

Writs, the Plea Rools and the Year Books. The first Register of
Writs known to us dates from 1227. Original writs were the
royal commands that brought defendants into the King's Court.
But the early writs contained much more than the mere summons.

They told the defendant a great deal about the plaintiff's claim,
much that would later be included in the declaration. No right
could be maintained in courts unless the claimant could obtain a

writ to fit his case, and so the old axiom was perverted into "Wher-
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ever there is a writ there is a remedy." Professor Maitland was

not far wrong when he said that our common law in the Middle

Ages and even down to modern times was mainly a comemntary
on writs issued out of the King's Chancery.
The Plea Rolls contain the early court records of the pleadings.

The writs and pleas are formal, technical, official court records.
They were written in Latin.
Of quite a different nature are the Year Books. There has

been a great deal of learned discussion as to what the Year Books

really are, why they were written and who wrote them. In his

three lectures at the University of London last year, Profe"ssor

Bolland answers these questions in a most interesting manner.

His erudition is enlivened by enthusiasm, so that he is not for a

moment dry or dull.

Early in the history of the Royal Courts, certainly before the
fourteenth century, it became apparent to the Serjeants at law
that the comments and decisions of the justices up on the writs
and pleadings, in cases heard by them would be of great value
to the bar in showing what forms had received judicial approval.
Reports of actual cases could be sold to the lawyers. They would
have a money value. From this circumstance originated the
earliest court reporters. The reporter took notes of just what was
said by the judges and the lawyers and gave the exact words that
were spoken. The reporter would later dictate his notes to several

copyists at one time, making as many copies as he thought he
could sell. These copies of the proceedings in all the cases in
a term of court would be bound together and disposed of to the

Serjeants. The earliest manuscript Year Book that has been found
is one of 1289. From that time on we have a succession of them
to the time of Henry VIII. They stop in 1535. They are in

Anglo-Norman, the vernacular of the medieval courts. After the
invention of printing and cheap paper regular printed reports
were issued yearly. Towards the close of the fifteenth century
the Year Books began to be printed. The demands of the pro
fession brought out numerous editions by various publishers in
the next two hundred years. In 1679 the so-called standard edi
tion of the Year Books was issued. In trying to read these earlier
editions of the Year Books the layman encounters three difficul
ties: the obsolete typography, the medieval Anglo-Norman lan
guage and the arbitrary abbreviations used in the text. The
last is more serious in attempting to read the manuscripts. Pro
fessor Bolland, folloing in the footsteps of Horwood, Pike and
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Maitland, is one of the few men living who has made an ex

haustive study of the Year Books. Let him tell in his own words

what they are :

"The Year Books : what are they ? How can I , in words
few or many, best enable you to realize most sharply and

clearly what they really are. Come with me back
through the centuries to a time compared with which the
Revolution and the Reformation are but medorn events:
to a time away back beyond the Wars of the Roses, and
beyond the great story of Joan of Arc, which has been

� revived for us all within the last wek or two, to a time
two hundred years and more before Chaucer wrote the
Canterbury Tales or Gower the Confessio Amantis�to
the early years of Edward I. Then come with me to West
minster Hall. There, sitting on a dias by the wall, are the
justices of the King's Court of Common Bench, some

three, four or five of them, with the Chief Justice in the
middle, in their scarlet robes, with closely fitting coifs
on their heads. The clerks of the court are doing their
business at a table in'front of them. On the floor of the
HaTl, standing here and there about the clerks' table, are
the Serjeants, who alone had the right of audience in the
Court of Common Bench. They, too, wear coifs, for the
coif is the mark of the Serjeant's degree, and curious
parti-coloured robes. Somewhere nearby is a stand or

box, known as the crib, where the apprentices of the law
sit or stand and listen and learn law and practice against
the time when they shall be entitled to wear the coif and
plead before the justices. Serjeants are arguing a case.

There may be some half dozen or even more of them en

gaged in it. They are talking one against another. The
justices are intervening now and again in the debate.
Repartees, sarcasms, aptly quoted proverbs, verses from
the Bible and what not are being bandied about. The
most highly cultured life of the thirteenth century is find
ing its fullest expression there. And somewhere in
that Hall, perhaps in the apprentice's crib, perhaps else
where, there is a little company of men, how few or

how many I will not even attempt now to guess, who
in some sort of shorthand of their own are noting down
in the living language of the day the speeches and shift
ing arguments of the Serjeants and the matters of fact
they spoke of, hot from the actual present life of the
time, the jibes, the retorts, the quibs, the criticisms by
the court, the judgments�whatever else that might in
terest them. And what these men noted and wrote down
make what we call today the Year Books, or part of
them. * * *

*
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"In these old Year Books of ours we can hear the
actual colloquial phrases and idioms used by the cul
tured classes in England as they went about their daily
business over six hundred years ago. From no other
source can we get direct information in regard to the
French sopken in England in the Middle Ages. In these
respects they are absolutely unique. There is nothing
like them anywhere else."

In the sixteenth century there were issued three abridgments of
the Year Books. The earliest as by Statham; then Fitzherbert's,
and the last by Broke. Miss Klinglesmith, the scholarly librarian
of the Law Library of the University of Pennsylvania, has placed
historical students under a lasting debt of gratitude by her re

markable translation of Statham's abridgment. Like Bolland,
Maitland and all other Year Book specialists, Miss Klinglesmith is
an enthusiast. In the introduction to her translaton, she communi
cates some of her enthusiasm even to a layman:

"Much has been said as to the fascination of the early
Year Books, and the light their cases shed upon the period
now so dim to us, in which these litigants come to seek

justice�or defeat it�in the courts of England. In some

the idea of such fascination evokes amusement, the only
amusement they think they will derive from Year Book
lore. But let them not be deceived! If they are ever

enticed into the pleasurable pursuit of Year Book cases,

they will find that they will join the ranks of those to

whom it is high holiday to put down the last case in
the United States Supreme Court report, or the latest
arrival in the way of decisions in the Court of Appeal in
England, and all their modern tribe, and to plunge into
a case where my master Martyn and some of his col
leagues are matching wits in a long debate. And why
should one who can rejoice in the perusal of Froissart,
and his pictures of the light and shade of the life of his
common road�not enjoy as much the picture by a con

temporary pen of those people who appear upon the
pages of the Year Book of Henry VI."

It is greatly to be desired that the earliest Year Book manu

scripts should be discovered and that the entire series should
be made available for lawyers and historians through adequate
translations. But this great work can only be done at great ex
pense. The Rolls Commission and the Selden Society are do

ing something in the way of publishing selections from the known

manuscripts. But this is not enough, and I have this suggestion
to make :
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Some years ago an English millionaire, by a generous provision
in his will, made it possible for American students in perpetuity
to enjoy, free of all expense, the privileges of Oxford University.
Let us reciprocate by inducing one of our American multi-million
aires in his lifetime to establish at Oxford a foundation with ample
revenues to secure the services of specialists who shall search
for the undiscovered Year Books, translate the entire series and

publish the original text with the translation on opposite pages.
The foundation should also provide for one of more lecturers on

the Year Books, and courses should be delivered at selected cen

ters in the United States. The first head of the foundation, of
course, should be Professor Bolland. Such a foundation would be
for its founder a "monumentum aere perennius."

H. S. B.
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EDITOR-IN-CHIEF 1922-1923
It is with pleasure that the staff announces the selection of Mr.

Daniel F. J. Lynch, '23, M. A., Harvard '14, of Cambridge, Mass., as
Editor-in-chief for the year 1922-1923. Mr. Lynch has made an envi
able record as a student while at the Law School. He has demon
strated by work on the Journal staff during the past year that he is
capable of maintaining a Journal at Georgetown of the highest
caliber. Thomas M. J. Regan '23, Temple University '19, was

elected assistant Editor.

ADVANCE IN ENTRANCE REQUIREMENTS
On October 1, 1921, the University established a two-year pre-

legal course ; the course was however, optional, graduation from a

four-year, accredited, academic high school being sufficient at
that time, as a minimum, for admission to the Law School, as a

candidate for a degree. In February, 1922, the Law Faculty de
cided to require college work of all applicants for admission as

candidates for the law degree. In order that needed adjustments
might be made, it was decided not to exact the requirement of
college work immediately. Atcordingly, the Law Faculty will
require, beginning October 1, 1923, one year of college work for
admission to the School in the case of all applicants for the law
degree, and two years of college work beginning October 1, 1925.
Wherever possible, students intending to enter the School are

urged to complete a full college course. For some time the con
viction has been growing, particularly among judges, lawyers and
teachers, that graduation from a high school is not sufficient to
prepare the student, in the most thorough way, for the exacting
methods of study now demanded in the best law schools, and that
the complex development of law requires a longer period of
preparation for its study and practice than is had by graduates of
high schools. Furthermore, the student who has had all or part of
a college course will be more mature when he begins the study of
law. Most ni^lyAe^will have had the benefit of the elevating
influences and associations of college life,�valuable elements in
4.1 �~ i-l ~ t Li.
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SCHOOL NOTES

Minutes of a special meeting of the staff of the Georgetown Law
Journal Association, called for the purpose of electing an Editor-in-
Chief and an assistant Editor-in-Chief of the Law Journal for the

collegiate year 1922-1923, held in the faculty room of Georgetown
University Law School, Washington, D. C, at 7.0S P. M., April 26,
1922.

The meeting was called to order by Mr. Buckley, the Editor-in-Chief of the
Law Jonrnal. Mr. Buckley ascertained that a quorum was present, and then
made a short talk expressing his appreciation of the co-operation he had
received from the members of the staff during the past collegiate year, and
after referring to the responsibilities and work devolving upon the officers of
the Law Journal Association, he announced the purpose of the meeting and
asked that due consideration be given the selection of an Editor-in-Chief and
assistant Editor-in-Chief for the next collegiate year.
A short report was given by Captain Wolverton, business manager of the

Journal, regarding the financial condition of the Journal Association.
Upon motion by Major Kane, a rising vote of thanks by the members of the

staff was given Mr. Buckley, expressing their appreciation for his untiring
work during the past year as Editor-in-Chief of the Law Journal.
A motion was made, seconded, and duly carried to the effect that, owing to

the importance of the meeting and the notice that had been given, no member
of the staff who was absent from this meeting would be eligible to be a

member of the staff during the next collegiate year unless he furnish a satis
factory reason for his absence to the Editor-in-Chief.
The meeting then proceeded to the election of officers.
Mr. Daniel . J. Lynch, of Massachusetts, Class of '23, A.B., A.M., Harvard

University, was nominated and unanimously elected as Editor-in-Chief for the
collegiate year 1922-1923.
Mr. Thomas M. J. Regan, of Pennsylvania, Class of '23, was nominated and

unanimously elected assistant Editor-in-Chief for the collegiate year 1922-1923.
Major Kane, chairman of the committee appointed to draft a new consti

tution for the Law Journal Association, presented and read a proposed consti
tution, which showed much deliberation and hard work on the part of those
drafting it. After the proposed constitution was read and discussed, a motion
was made, seconded and duly carried that the constitution be adopted as

proposed by the committee, without change.
There being no further business to come before the meeting, a motion was

made and duly carried that it adjourn.
Respectfully submitted,

W. CLARK KING,
Acting Secretary.
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NOTES AND COMMENTS

Desirability of Trust Estates as a Form of Business

By CHARLES L. CARSON, of the District of Columbia Bar

The trust estate method of conducting business enterprises is not new, but
until very recent years it has been used almost entirely for the management of
estates of decedents, except in Massachusetts, where it has been quite popular
among living persons as a form of business organization as far back as 1854,
and it has found growing popularity in Texas and some of the Middle Western
States.1
A trust has been variously defined as an obligation upon a person arising

out of confidence reposed in him to apply property faithfully and according to

such confidence.1 The general plan is simply to convey the legal title and
control to a trustee for him to use in a specified manner for the benefit of
certain cestuis que trustent, or beneficiaries. A trust is not a creature of any
statute-making power,3 but is based entirely upon the natural and common-

law rights of the individual. It comes to us as a heritage from the common-

law of England. Corporations on the other hand are creatures of the statute-

making power, and have been borrowed from the Roman law.'
Some difficulty has been met in the past in connection with the trust estate

form of business organization, because the parties while endeavoring to create
a trust in some instances had failed to place sufficient control in the trustees

to make it a trust, and the result was they found they had created a partner
ship with the resulting joint liability of partners. There is no doubt, however,
that the trust instrument can be so drawn as to secure the limited liability
advantages not obtainable in ordinary partnerships, and at the same time
avoid hostile State statutes applied to corporations and joint stock companies.

Except so far as limited by general statutes in a few States confining
trusts to specified objects, a trust may be formed for almost any business such
as holding real estate, manufacturing, mining, operating a railroad, conducting
a merchandise business, and, in fact, for any purpose for which a contract may
be lawfully made," and any prohibition of trust estates generally would be an

unwarranted interference with the right of freedom of contract, and would
raise serious Constitutional questions.'
In the practical operation of business organizations conducted under the

trust estate method, there are many ways in which they resemble corporations.
They may have certificates of shares representing the shareholders' portion of
the beneficial interest in the company which may be freely transferred, corre-

1 Fletcher, Cyclopedia of Corporations, Sec. 6058.
� 39 Cyc. 17.
� Eliot v. Freeman, 220 U. S. 178.
4 14 C. J. 51; Elliott on Corporations, 4th Ed. Sec. 3.
* Fletcher Cyclopedia of Corporations, Sec. 6062; Sears, Trust Estates as Business Com

panies, p. 371.
* Sears, Trust Estates as Business Companies, p. 362.

Organization

Limited Liability Without Corporate Regulation
"Massachusetts Trusts"
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�ponding to the ordinary stock certificate; the shareholders may not be liable

for the debts of the company beyond the purchase price of their shares; the

purposes of the business and powers of the trustees to further the interests of

the company are outlined in the instrument creating the trust, called a trust

declaration or agreement, corresponding to the ordinary charter and by-laws of

a corporation. Any act of the trustees not authorized by this instrument is

ultra vires, or beyond the scope of their powers, and will not bind the com

pany. Meetings of the shareholders may be held corresponding to the ordinary
stockholders' meetings, and meetings of the trustees may be held correspond
ing to the board of directors meetings of a corporation. Shareholders, how

ever, do not have any power to control the trustees so long as they act in

good faith and confine their activities to the purposes for which the trust was

created.

The trust estate method substitutes the equitable trust whereby the legal
title is separated from the beneficial title to the property used in the business

instead of the corporate method of creating a new and artificial entity. Trust

estates cannot have a perpetual existence as corporations may, though they

may continue irrespective of the life of the trustees under the familiar rule

that equity will not permit �> trust to fail for want of a trustee. They are

limited by the rule against perpetuities and cannot exist beyond the time of a

life or lives in being and twenty-one years thereafter. As a practical matter
this limitation is not of serious consequence, as it is a simple matter to create

a new trust at the end of that time.

The suggested advantages of these trusts over corporations have also been

stated as follows:7
1. The doing of business upon the common-law right of contract, with

freedom from all statutory exactions that may be imposed upon corporations,
both foreign and domestic, as merely artificial persons*.

2. The right of trustees to apply to courts for direction in the execution
of their powers, whereby their acts are given legal certainty in advance of

their commission.
3. The protection of cestuis que trustent, in their dealings with trustees,

their right to accountings and full information, without the right, however, of
securing information for improper purposes.
4. The protection of creditors in "following" the "trust fund" and their

right against trustees individually in cases of fraud.

5. The freedom with which the terms of a trust instrument may be framed

for the conduct of a particular business and according to the lawful preference
of its equitable owners.

6. Latitude in amendment of provisions of management, as experience
may show is desirable.

7. The winding up of a business expeditiously and without resort to pro

ceedings at law, with their consequent burden of delay and expense, under

express provisions of the trust instrument, upon any termination of the trust.

As Compared With Partnerships

In comparing trust estates with partnerships we should note that the early
theory of partnerships was that the sharing of profits was the te3t as to

'Fletcher, Cyclopedia of Corporations, Sec. 6063; Sears, Trust Estates as Business

Companies, Sec. 3; State v. Cadigan, 72 Vt. 245; 57 L. R. A. 666.
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whether or not s partnership really existed, and joint liability for the partner

ship debts was imposed upon all who shared in the profit*;' but later it wm
decided in the case of Cox v. Hickman,' that beneficiaries under the trust

method of conducting a business, though sharing in the profits, were not

partners. A partnership involves the transaction of some lawful business,

trade, or occupation zvhich the parties are to own and carry on as principals.
It is a mutual agency in which one partner is principal for himself and agent
for the other partners,10 while in a trust the cestui que trust is merely a bene

ficiary and the trustee may in pursuance of the purposes for which the trust

was delegated act independently, in his own name and as principal.
The test to determine whether the parties to a declaration of trust are

jointly liable as in a partnership is to ascertain whether or not in fact � pure
trust has been created. If any substantial control is reserved in the hands of

the shareholders, then the trustees are merely the agents of the benficiaries;
the benficiaris are themselves principals, the mutual relations of agency com

mon to partnership result, and the joint liability common to partnership
attaches. The trust declaration must convey legal title to the trustee* and

give them full control in carrying out the provisions of the trust independent
of the shareholders, and not merely make them the agents of the shareholders

in conducting the business, for this would create the partnership relation of

principal and agent and the result would be a partnership with consequent
joint liability, even though the parties had denominated it a tru*t.u The rule

is simple. The law looks to the substance of the trust agreement rather than
to the form which the parties adopt, and if the essential* of a partnedship
exist, partnership liability is imposed, regardless of the fact that the parties
style it a trust."

But if it is clear that in the trustees vests the management and control of

the estate, the filling of vacancies; that they are the masters, and in them

alone rests the power of conducting the business the result is a trust estate,

� Grace v. Smith, 2 W. Blackstone 998; Waugh v. Carver, 2 H. Blackstone 235.

�Cox v. Hickman, 8 H. of L. Cues 268; Meachem on Partnership, Sec. 58 et seq.
10 Meehan .. Valentine, 145 U. S. 611.
*> Priestley v. Treasurer and Receiver General, 230 Mass. 452, 120 N. E. 100. "No sale

of the real estate can be made by them (the trustees) unless authorized by vote of
the shareholders. In short, the certificate holders are associated together. They
control the property, and for convenience have placed the legal title to it in trustees

as their managing agents." This was held to constitute a partnership on account of
the control not having been given to the trustees.

"Frost v. Thompson, 219 Mass. 360; 106 N. E. 1009. "It is a voluntary association
under two instruments, one called a declaration of trust, and the other by-law*.
These two instruments provided that the shareholders representing two-thirds in
value of outstanding shares have power to remove either or all the trustees at any
time without assigning any cause, and to appoint others to fill the vacancy, to

terminate the trust at any time earlier than that limied for its duration In the
declaration of trust, and to terminate it by requiring conveyance of the property to

other trustees upon new trusts, or to a corporation. A majority of the shareholders
at any time by vote may amend the declaration of trust. The by-laws may be

altered, amended or repealed by vote of the majority of the stockholders at any
annual or special meeting of the shareholders � * �

. These provisions demon*
strate that this association is a partnership and not � trust."
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and the shareholders may have the beneficial interest without joint liability."
The trust instrument may provide for certificate holders expressing their views
as individuals regarding the conduct of the business of the trust, but these

expressions should not constitute instructions binding upon the trustees."

Liability of Trustees

It is a well-recognized general rule that a trust estate cannot be liable on an

executory contract, as it is an inanimate thing and cannot promise anything,11
and that if a trustee makes a promise on an executory contract in pursuance of

the provisions of the trust he personally is liable, but may look to the corpus
of the trust estate for reimbursement if his liability has resulted in carrying
out the provisions of the trust.16 Of course the trustee must confine his activi
ties to the execution of the provisions of the trust, and must at all times act in

good faith and not be negligent in promoting the best interests of the trust.17
However, the trust may be created in such form and the contracts entered

into in pursuance of the trust made to provide that the trust estate shall be

liable, and not the trustees ; that those who deal with he trustees shall look to

the trust estate for the rest for the fulfillment of the obligation.13

Form of Agreement

To constitute a valid trust and resolve all doubt in its interpretation in favor
of a trust, the instrument creating it should, in addition to conveying the legal
title to the trustees, commit absolute control of the trust property to them,
with power to sell, dispose of, or otherwise handle it in pursuance of the
provisions of the trust.

The purposes for which the trust is created should be indicated and the
particular business to be conducted should be stated with enough of precision
to inform those who deal with the trustees as to the extent of their powers.
The length of time the trust is to run should be stated, taking care not to vio
late the rule against perpetuities. Provisions should also be made for amending
the trust instrument.

M Cox v. Hickman, 8 H. of L. Cas. 268.
Wells-Stone Merc. Co. v. Grover, 7 N. D. 460, 41 L. R. A. 252; Hussey v. Arnold,

185 Mass. 202; Industrial Lbr. Co. v. Pine Land Ass'n., 31 Tex. Civ. App. 375;
Meachem on Partnership, Sec. 58 et seq.; Article by Henry J. Aron, 12 111. Law
Review 483; "Massachusetts Trusts" Fletcher's Cyclopedia of Corporations, Ch. 66,
Sec. 6061; S. R. Wrightington, "Unincorporated Associations, Ch. II, and Article
21 Yale Law Journal 310.

14 Sears, Trust Estates as Business Companies, 2nd Ed. Sec 182.
"Taylor v. Davis, 110 U. S. 330.

Sears, Trust Estates as Business Companies, 2nd Ed. p. 44.
18 Wells-Stone Mercantile Company v. Grover, 7 N. D. 460; 41 L. R. A. 252.
17 Holmes v. McDonald, 226 111. 169; 80 N. E. 714.

Sears, Trust Estates as Business Companies, 2nd Ed. p. 296.
"If a loss occurs from any want of attention, care, or diligence in him after his accept

ance, he may be held responsible for failure to do that which he ought to do, as well
as for his acts of positive misconduct. He must respond in damages for any neglect
of duty, express or implied."

"Industrial Lumber Co. v. Pine Land Ass'n. (Tex.). 31 Tex. Civ. App, 375; Prinz v.

Lucas, 210 Penna, 620; 60 Atl. 309; Bank of Topeka v. Eaton, 100 Fed. 8; 107
Fed. 1003.
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Tie property conveyed should be capable of ready and definite identification,
and actual delivery of a part, at least, of the trust assets should be made to the
trustees when the trust is created.
The trust should vest specifically in the trustees the right to stipulate for

personal exemption from liability in the making of contracts and that the trust

estate alone shall be liable for their acts in pursuance of the purposes of the

trust, and the right of indemnity out of the trust estate should be given them
where they may be held personally responsible. The instrument should provide
for exemption of the shareholders from personal liability. It should also con

tain a provision that those who deal with the trustees shall not be bound to

look to the application of the purchase money to the trust estate to avoid the
old common-law rule, which obliged them to do so.

The manner in which the trustees shall act, whether singularly or by a

majority, and the form to be used in entering into contracts, whether written,
oral, etc., should be made clear.

Provision should be made for the issuance and transfer of certificate* evi

dencing the beneficial interest of the shareholders, the cancellation and re-issue
of certificates, the keeping of transfer books, and the manner in which the

profits are to be divided.18
As a matter of general policy, and for public notice as to what the liabilities

of the different parties are under the declaration of trust, including the trus

tees, the shareholders and the trust estate itself, copies of the instrument creat

ing the trust may be placed upon the public record in the different States

where business is to be transacted.

What Law Governs

It would seem that if the parties to the trust are domiciled in different

States, that the law of the State where the trust was executed would control,
if the trust estate consisted of personal property, the same as applies to any
other contract regarding personal property voluntarily entered into, or the

actual situs of the land if it consisted of real estate.K

In case of a conflict of laws in an action arising under a trust instrument

brought in a foreign jurisdiction, the general rules applicable to transactions

between individuals would apply and the rules of comity would require the
State in which the action was brought to enforce the lex loci contractus when
ever such law was not absolutely repugnant to its own policies or work an

undue prejudice upon its own citizens.*1

Regulation of Business by Other States

The use of the trust estate method of organization may avoid much of the
prejudice and burdens sometimes imposed on corporations by the laws of
other States, and would probably, in some instances, be much more effective
than the method of organizing a corporation under the laws of a friendly
State. This is because of the lack of ex-territorial force of such laws. It is

' Sears. Trust Estates as Business Companies, 2nd Ed. Sec. 182, et seq.
f Minor. Conflict of Laws.
: Curtis v. Curtis fl918), 184 App. Div. 274, 171; N. Y. Supp. 510; 183 App. Div. 391;

173 X. Y Supp. 103.
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said by Mr. Sears in his valuable work on Trust Estates as Business Com

panies, 2nd Ed., that "the privilege of corporate organization apparently has

come to be considered, either so valuable as to stand the impact of all kinds of

regulation, or so defenseless against statutory purposes as to make indulgence
in that regulation the sport of legislatures. Therefore, it may not be the cause

of wonder, that business and enterprise, demanding such aggregation of

means as is afforded by the ownership of shares of stock in corporations, are
seeking other agencies than corporations for their uses. The advantages of

this form of organization are that it permits individuals to combine their

capital and do what they could do as shareholders in a corporation, without
being subject to the regulation of the State, and without on the other hand,
being subjected to liability as partners. The Supreme Judicial Court of Massa

chusetts12 has stated that associates interested in a business enterprise may

obtain thereby most of the advantages belonging to corporations, without the

authoriy of any legislative act, and with freedom from the restrictions and

regulations imposed by law upon corporations."
It is a well-settled rule of law that corporations are not persons within the

meaning of the Fourteenth Amendment to the Constitution in that they are

not entitled to all the "privileges and immuniies" of natural persons and of

the citizens of the United States, and, therefore, a State may impose restric

tions, regulations and liabilities upon corporations chartered under the laws of

other States that seek to do business within its borders at pleasure.
Persons, conducting business enterprises using the trust estate form of

organization are entitled to all the privileges and immunities of the citizens of

the several States and may do business in a foreign State on an equal footing
with natural persons domiciled there. The right to convey away the legal title
to property and create a trust is a common-law right of contract belonging to

all natural persons. It is not a right created by the statute of any State, and
is, therefore, not subject to the regulations and restrictions commonly imposed
upon corporations.
A trust estate has separate legal and equitable titles and may have a liabil

ity separate and apart from that of its shareholders, but it is not a separate
and artificial entity. Discriminations that cannot be made against natural

persons cannot be imposed upon it.23

" Hussey v. Arnold, 185 Mass. 202; 70 N. E. 87.
"� Hoe v. Kahler, 27 Fed. 145. "It is a statute which denies to residents of other States

the right to take and hold in trust, otherwise than by last will and testament, real
and personal property in Indiana. The right is asserted to deny to persons, associa
tions or corporations, within or without the State, power to convey to any person in
trust, not a resident of Indiana, real or personal property within the State. This is
a plain discrimination against the residents of other States. If Indiana may dis
qualify a resident of another State from acting as trustee in a trust deed or mort

gage which conveys real or personal property as security for a debt due to himself
alone, or for debts due himself and other creditors, it would seem that the State
might prohibit citizens of other States from holding property within the State. No
State Can do the latter. A person may, and frequently does, acquire a property
interest by a conveyance to him in trust. A citizen of the United States cannot be
denied the right ta take and hold absolutely real or persona! property in any State
of the Union, nor can he be denied the right to accept the conveyance of such
property in trust for his sole benefit, or for the benefit of himself and others. This
right i6 incident to national citizenship.

See also Shirk v. City of La Fayette, 52 Fed. 857.
State v. Cadigan, 73 Vt. 245; 57 L. R. A. 666.
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Taxation

The general methods of taxing trust property is to tax it in the hands
of the trustees if it is a part of the corpus of the estate unapportioned to the

beneficiaries and not credited or paid over to them. If a beneficiary's share is

ascertainable or has been paid over to him, then the tax is levied upon him."
There can be no double taxation imposed upon a trust estate. While the

law recognizes- the separate legal and equitable titles, it does not regard them

as distant for purposes of taxation, and the same property can not be taxed

twice merely because the legal and equitable title vests in different persons. A

tax imposed upon joint stock associations "organized under the laws of the

United tates or of any State or territory" is not applicable to trust estates, as

they are framed under the principles of the common law and not upon statutes,
State or Federal.25

Corporations, however, are regarded by the law as a separate entity from

the persons who own the stock, and it is well recognized that the same prop

erty may be taxed both in the hands of the corporation nad in the hands of

the stockholder. In the case of a trust, however, the property is not regarded
as belonging to different persons, and it may be taxed either in the hands of

the trustee, or of the beneficiary, but not in both. If this were not true the

utter confusion and rank injustice that would result in taxing both mortgagor
on his equity of redemption and the mortgagee on his legal title for the full

value of the mortgaged property, and the grantor, trustee, and cestui que trust

each for the full value of property held in trust to secure a debt is readily
apparent. If part of the property is distributable, and part is retained by the

estate, the tax is divided between the respective parts in proportion. If the

tax is paid by the trustee it cannot be collected on the same property again
after it has been transferred to the beneficiary.28
Property belonging to a coropration may be taxed in three different ways:

First, by a tax levied upon the capital stock of the corporation ; second, upon
the physical property of the corporation itself; and third, in the hands of the

shareholders for the number of shares of stock they own to represent their
interest. The main reason why this is possible is because the corporation is

a separate entity and the property is treated as though the absolute title vested

in the corporation and the shareholders at the same time, and the full value

may be assessed agains both. Another reason is because the corporation is a

creature of statutory enactment, and the creating power may impose any
conditions it sese fit.
A trust on the other hand is not a creature of any statute, nor is it a sepa

rate entity for purposes of taxation. All that can be said of it is that neither
the trustee nor beneficiary have complete title, but both have a qualified title,
and that if the tax is paid by one it need not be paid by the other.
It is quite possible that in some instances considerable saving in Federal

income taxes may be accomplished by using the trust form of organization
rather than the corporate form due, not to any wilfull oppression on the part
of the Federal Government, but due to the inherent nature of corporations and
their susceptibility to double taxation.

** 37 Cyc. 793.
B Eliot v. Freeman, 220 U. S. 178; 31 Sup. Ct. Rptr., 360.
� Holmes Federal Taxes. Ch. 6; Crocker v. Malley, 249 U. S. 223.
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In the case of Weeks v. Sibley, 269 Fed. 155, a successful suit was main

tained by a beneficiary to restrain a trustee from filing a return and paying
Federal income taxes at a higher figure and rate than would be necessary

under the trust organization. To reduce tax liability a statutory joint stock

association (which being created by statutory authority was also subject to

double taxation) was dissolved and the property conveyed to a trustee under a

trust instrument which gave him, for practical purposes, absolute control of

the property, and the business was continued under the trust form of organi
zation. It was insisted in an opinion by the Solicitor of the Bureau of Internal

Revenue that this change was a sham and a subterfuge and ineffective. This

same opinion admitted the right of an individual or corporation to regulate or

change its business, with a view to reducing or avoiding taxation in the future.

The court said :" * * * the right to change the status of an organization,
or to dissolve an organization in any legal manner, is not made ineffectual

because the motive impelling the change is to reduce or avoid taxation in the

future. The right so to do is an incidental right, inseparably connected with

an individual's right to own and control his property. It is practically identical

with the sale by a citizen of tax-burdened securities and the investment of the

proceeds thereof in tax-exempt ones, for the purpose of reducing or avoiding
taxation. It is not unnatural that any thoughtful business man take such

steps. It is altogether different from tax dodging, the hiding of taxable prop

erty, or the doing of some u�lawful or illegal thing in order to avoid taxa

tion."
In Crocker v. Malley, 249 U. S. 223, the Supreme Court of the United States

said that a statute imposing an income tax on every "corporation or association
* * * organized in the United States, no matter how created or organized"
did not embrace a Massachusetts trust.

Conclusion

There is undoubtedly some feeling of reaction existent against some of the
State laws applying to corporations. In fact the discriminations imposed by
Some States upon corporations are almost notorious. The common desire of

those who engaged in business enterprises to secure the advantages of limited

liability obtainable in corporations has enabled the States to impose restric
tions which are sometimes rather severe.

Limited liability, however, may be obtained under the provisions of the
common law apart from the statutes of most of the States by means of a

trust estate. The general purpose of two or more individuals organizing any
kind of a business enterprise is to secure the advantages and strength of an

organization combining the aggregate shares of the individuals, with power to
enter into transactions as freely as individuals. One of the principal reasons
why the corporate form is so frequently adopted is on account of the advan

tage that one party may not be held personally liable for the actions of all or

any of his associates. This limited liability, however, may also be obtained

by creating a trust estate consisting of the aggregate holdings of the individ
uals. There is no partnership liability when a pure trust is created, and where

partnership liability has resulted it has generally been due to the fact that the

controlling power has been placed in the beneficiaries rather than in the trus

tees, which is incompatible with the idea of a trust.
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The generally prevailing custom among individuals is to use the corporate
form for conducting their business enterprises while they are living and adopt
the trust estate form for those whom they would benefit after their death. It

is submitted that if the trust method is sufficient for carrying out their wishes

after they are gone, it should serve equally well while they are living; the

mere demise of the parties not making any difference in the operation of the

rules of law applicable to trusts.

The trustees are bound to exercise just as high a degree of good faith when

the creators of the trust are living as when they are dead; they cannot commit

acts not contemplated by the trust instrument and bind the estate, and are

personally liable if they go beyond the terms of the trust. They may be placed
under bond to protect the shareholders and cannot use the trust estate for their

own personal gain, as to do so would simply create a resulting trust in favor

of the beneficiaries.

There is no reason why a trustee may not also be a shareholder in the bene

ficial interest, as he is already personally bound by his contracts with third

parties provide that the third party must look to the trust estate alone for

redress. If the trustee is personally liable his share in the trust estate would

be liable before the other shareholders, and if he were not personally liable bis

interest in the trust estate would be liable along with the interest of ethers.

TRIAL BY GENERAL COURT-MARTIAL1

There are people who are prone to say that the man who is tried by an

Army court does not get fair play, that his rights are not properly protected,
and that every doubt is resolved in favor of his guilt instead of his innocence.

1 There are three types of courts-martial, viz.: General, special and summary They
are classified according to their limits of jurisdiction and their personnel. The

general court is the most powerful, having jurisdiction to try persons subject to

mlitary law for offenses of any degree. They are composed of not less than live

members (there is no maximum number, but there are usually nine members), of
whom one is the "law member" (usually of field rank), who should be an officer of
the J. A. G. Dept., except that when an officer of that department is not available,
the appointing authority details instead a specially qualified officer of some other
branch of the service. He has the same rights as the other members, and additional
powers and duties; a trial judge advocate, usually of the rank of captain, with

appropriate qualifications, who "prosecutes" the matter before the court, as well as

guarding the proceedings (pro and con) against manifest errors therein, (1) by
inviting the attention of the court to its own errors and rendering it legal advice
when requested by it to do so, and (2) by seeing that accused secures a fair and

impartial trial; an assistant (or assistants) trial judge advocate, who is the "deputy"
of the trial judge advocate, and takes his place when the latter is, for any reason,

incapacitated; a defense counsel, usually a captain, who represents the accused,
unless the accused objects; and an assistant (or assistants) defense counsel, who is
the "deputy" of the actual defense counsel. All of these persons are appointed by
the appropriate authority (ordinarily the corps area or division commander. The

Manual specifies who may appoint such a court). A special court-martial must con
sist of not less than three members and appropriate representatives of prosecution
and defense. It is usually appointed by the post commander. It can award limited

punishments only and has no power to try certain persons or hear and determine

certain offenses, except by specific authority (pp. 33-35, M. C. M. 1921). A sum

mary court-martial is composed of one officer, usually appointed by the post com

mander, with more limited powers as to amenable persons and punishments than a

special court (pp. 35-36, M. C. M.).
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In most cues the critics of the court-martial are not familiar with its manner

of procedure. They will take the expression of some disgruntled person as the

first and last word on the subject without investigation. The writer of this

article does not claim to be an expert on matters of military justice, but his

participation in the prosecution and defense of several hundred general court-
martial cases, and examination of many hundreds more in the Disciplinary
Barracks Section of the Military Justice Division, Judge Advocate General's

Department, has convinced him that the system is fundamentally sound. Of

course, no one contends that it is a perfect system. Our greatest enthusiasts
in the realm of civilian law will not unqualifiedly assert that their manner of

dealing with criminal matters is one above reproach and perpetually working
in harmony with the thoughts that impelled the creation of the intricate

machinery of justice of which they are so proud. Wherever a principle of mili

tary procedure or justice is found to work harshly remedial action is taken to

quickly correct the defect. The present Manual for CourtslMartial, published
to the Army and made effective as of Feberuary 4, 1921, is the result of the

gradual evolution of military law, the experience of many men and emergen

cies, and the recommendations of the foremost legal minds in and out of the

Army. It shall be my purpose to describe briefly what happens to a case that

comes before a general court-martial�the court with the greatest jurisdiction
in the Army�and to detail the functions, rights and privileges of all persons
connected with such a matter, without entering into academic discussion of

the subject, or expressing an opinion as to the merits thereof.

I shall take the case of a private soldier. (The situation with regard to

officers, non-commissioned officers, and other persons connected with the mili

tary establishment, who are made amenable to such trials, is in general the
same.)
John Doe is a private in Company C, 34th Infantry, stationed at Camp

Meade, Maryland. On January 1, 1922, he steals from a fellow-soldier an article
of personal property of the value of ten dollars.' He then goes absent without

proper authority, and remains absent until May 1, 1922,' when he is appre
hended in New York city in civilian clothes.' He is returned to Camp Meade,
where he is brought before the Adjutant of the 34th Infantry. (This is the
usual procedure. He may be brought before the Commanding Officer.) The

Adjutant takes his name, makes investigation of the records on file at the

regimental headquarters, determines that the soldier is, in fact, a member of

that organization (because he may not recollect those matters, or the head

quarters personnel may have changed since the soldier's initial absence), and
having done this, either orders the soldier placed in "arrest" "

or "confinement" '

s Elements of proof in larceny of this nature same as at civil criminal law.
* This is used merely as a mean? of illustration, not for the purpose of discussing in

detail what would be done in this particular case.

- Intent to desert the service may be inferred from a prolonged and unexplained unau

thorized absence. Where brief the circumstances surrounding absence and appre

hension, together with voluntary statements of accused should be shown.
* Here no physical restraint is imposed.
� Ordinarily a person charged with an offense is not placed in confinement unless the

commanding officer considers confinement necessary for the purpose of holding the

accused at the post or of preventing his escape, (1) in cases where a serious

military crime or cffense is charged, or (2) in exceptional circumstances, although
the charge is only of a minor offense. Accused works under guard while awaiting
trial. There is no provision for "bail" in the Army, but unnecessary delay in the

disposition of a case is made punishable by the Articles of War.
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it that post. The soldier is taken (usually under guard) to the guardhouse
(supposing that he is placed in confinement), with a statement by the officer

requesting his confinement, which statement recites the name, rank, etc., of

the soldier and that he is to be confined for violation of certain Articles of

War. (In this case the 58th A .W.�desertion�and the 93rd A. W.�larceny.)
Charges are then drawn up. (Usually this is done by the officer requesting
confinement. This is termed "preferring" charges. Charges may be preferred
by any person in the military service.') A copy of these charges is served upon
the accused. (They must be served within a certain specified time," else

accused may apply for release from confinement. These charges state that the

accused has violated certain Articles of War," and under each charge is placed
the "specification" 10 in which is set out succinctly the offense (or offenses)
which constitutes the breach of the particular Article.11
After the "charges" are written upu (in triplicate) they are sworn to before

an officer competent to administer sn oath." By this oath the person pre-

preferring the charges swears that he has personal knowledge of, or1* has

investigated the matters set forth therein, "and that the same are true, in fact,
to the best of his knowledge and belief." u

When this action has been taken the charges are forwarded with a list of

known witnesses (with addresses) both for and against the accused, and with

available documentary evidence (or statement of location of same), "to the

commanding officer exercising summary court-martial jurisdiction ever the

command to which the accused belongs or pertains." (In this case the officer

would be ordinarily the Commanding Officer of the 34th Infantry.)

When (as in this case) the Commanding Officer of the 34th Infantry receive*

the charges he must determine whether it affirmatively appears�

1. That they are signed by s person subject to military law;

2. That thev are properly sworn to before a competent person ;

3. That the accussed is subject to military law, and belongs or pertains
to his command;

4. That there has been a substantial compliance with prescribed forms
in drawing up the charges;

5. That each specification states an offense cognizable by a eourt-

martial, and is placed under the appropriate article of war;

6. That all other formal matters, and matters of pleading necessary to

make the charges and specifications meet the requirements as to

certainty and clearness are properly set forth or complied with.

T Under the prior Manuals only a commissioned officer could prefer charges.
* Must be served upon him within eight days after his arrest.
� The proper form for this is "Charge I. Violation of the�Article of War."
" Each charge and specification is numbered.�charges with Roman and specifications

with Arabic numerals.
v For most offenses regular forms are found carefully arranged in the Manual.
u Forms are provided for this purpose, with full instructions as to preparation printed

on them.
11 Usually the adjutant, trial judge advocate, or summary court officer.
" The oath must not be in the alternative.
10 This prevents unnecessary charges.
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If the charges appear defective or irregular in any particular the Command

ing Officer may return them for correction, or permit them to be withdrawn

and new or additional charges to be preferred.
Having satisfied himself that the charges meet the requirements set forth

above, the Commanding Officer then takes the following steps with regard to

Private Doe's matter :

1. If he believes the charges are trivial he may disregard them ; other

wise

2. He may, if he chooses, dispose of the charges by summarily punish
ing the accused, as he is empowered to do under the 104th Article
of War, this Article giving him the right, however, to admin
ister very slight punishment, such as withholding of privileges, or
extra fatigue, or hard labor without confinement, etc., for not

exceeding one week. If accused demands trial the Commanding
Officer may not resort to the 104th Article of War.1' Punishment
under this Article bars the trial of the accused for the same

offense, provided he pleads in bar of trial. The punishment can
not be pleaded in bar of a trial for a crime or offense growing
out of the same act or omission for which the punishment is
administered.

3. Having decided not to disregard the charges and not to punish the
accused as set forth in (2), the Commanding Officer proceeds to

investigate the charges by causing all available witnesses, both
for and against the accused, together with the accused, to appear
before him at a convenient place within the next twenty-four
hours, with all available documentary evidence, together with the
service record of accused, where he informally investigates the

charges. Witnesses (the accused excepted) are sworn. No record
is made of the testimony. The Trial Judge Advocate or Defense
Counsel is ordinarily not present, though this is a matter within
the Commanding Officer's discretion. Accused may cross-examine
all witnesses, and may present anything in defense or mitigation
of the charges against him. (But the Commanding Officer must
carefully warn the accused that it is not necessary for him to

present anything, and that if he makes any statement with refer
ence to the charges such statement may be used against him.)
The Commanding Officer does not have to make this investigation
himself, if the exigencies of the service do not permit it. He may
designate another (qualified by rank, experience and attain
ments) to do it for him.

4. Having made this investigation, the Commanding Officer may still
;take action under the 104th Article of War.

5. If during or at the close of the investigation he determines that the
matter can properly be disposed of by a Summary Court-Martial
(which is a tribunal composed of one officer, with power to

administer very limited punishment), he may refer the charges
to such a court for trial.17

6. If there is a lack of evidence tending to show that an offense has
been committed or that the accused is guilty of the offense

charged, he dismisses the charges; but if in the course of the

18 "It should be a very rare case where a soldier is tried by summary courts-martial
without having previously been repeatedly subjected to disciplinary punishment."
Par. 336a, M. C. M.

17 Accused is not ordinarily represented by counsel before such a court. There is no

prohibition against this, however. The court must see that accused's rights as to

production of witnesses and evidence are adequately protected. Its aim is not to

swell the number of convictions, but to do justice.
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investigation he finds that the accused is guilty of some offense

(though not of the offense charged), he may permit new, addi
tional, or amended charges to be preferred, or prefer them him

self, and proceed as if the added or amended charges were a

part of the original.
7. When the accused is any person other than an officer," the Com

manding Officer may, upon the informal investigation aforesaid,
(1) if he believes the accused is guilty of an offense, (2) that
there is substantial evidence to that effect, (3) that it is unadvis-
able to dispose of the charges under the 104th Article of War or

by trial before a Summary Court-Martial within his command, and
(4) that trial by Special or General Court-Martial will be neces

sary, (a) proceed with his investigation, or postpone it for a later

date, or (b) he may refer the charges to the Summary Court Offi
cer of the command for further investigation, or (c) to any officer
whom by reason of rank, experience and qualifications he deems
most desirable.

8. If theCommandingOfficer designates another officer to proceed with
the investigation, this latter officer examines witnesses and docu
mentary evidence in the same manner as required where the
Commanding Officer conducts the investigation, except that he
summarizes the testimony given upon such examination, and in
the accused's presence, reads over to each witness that witness'
testimony, requiring that it be then signed and sworn to by him.1*
Where it is impracticable to secure attendance of a witness,20 a

signed written statement is procured from him, is shown to the
accused, is included with the other summaries of testimony and
documents to be returned with the officer's report of his investi
gation. All documents bearing upon the offense charged are

shown to the accused. If accused makes a statement to this officer
it is reduced to writing, read over to him, and he is offered an

opportunity to sign it, but is advised that it is not necessary that
he do so. The investigation officer must see that the accused is
fully informed as to the nature of the offense charged, against him
and that his legal rights are properly protected. His investigation
throughout should be characterized by fairness, having in mind
that the object of it is not only to "establish the existence of
facts upon which the accused may properly be brought to trial,"
but "to prevent unjust and unnecessary trials."

9. The Commanding Officer may, if during the course of his investiga
tion he finds indications of mental defect, et cetera, cause accused
to be brought before a medical officer (preferably a psychiatrist)
for examination to determine whether accused is temporarily or

permanently abnormal, subnormal, or mentally deranged, the idea
being to ascertain whether, under all the conditions, he should be
brought to trial and is capable of conducting his defense intelli
gently. The medical officer renders his report to the investigating
officer, making recommendations as to further inquiries he may
deem necessary in that matter. The investigating officer incloses
this report with the other papers in the case.

10. The investigating officer should, if practicable, complete his investi
gation within twenty-four hours and (where he is not himself
the Commanding Officer) renders a written report, with all sum
maries and documents to the authority who appointed him,

u In case of an officer the Man-ual requires that he satisfy himself only, (1) that the
104th A. W. should not be invoked, and C2) that trial by General Court-Martial is
desirable, then he may take action stated in (a), (b) or (c).

M Investigating officer is empowered to administer an oath by virtue of his duties.
80 Investigator cannot "subpoena" witnesses.
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recommending the disposition he thinks should be made of the
case. This report should also include references to any papers
not inclosed, but which may become necessary in the trial or
disposition of the case, together with a statement of any extenu

ating or mitigating circumstances which have come to his atten
tion.

11. After this investigation the Commanding Officer may, (1) dismiss
the charges, (2) invoke the 104th Article of War, (3) refer the
charges to a Summary Court for trail, (4) forward them to supe
rior authority for the latter's action except where the Command
ing Officer has power to convene?1 a Special or General Court-
Martial, in which case, unless he is the accuser or prosecutor, or
desires to recommend trial by a court beyond his competency to

appoint, he will not ordinarily refer the charges to superior au
thority, but will direct that the accused be tried by a General or
Special Court-Martial.3

12. Supposing that the Commanding Officer of the 34th Infantry has
no authority to appoint a General Court-Martial, and desires to
recommend trial by such�he then forwards the whole matter to
the officer exercising General Court-Martial jurisdiction over the
accused, who in this case would be the Commanding General at
Camp Meade (in most cases the Corps Area Commander). The
Commanding General (hereinafter referred to as the Convening
Authority) turns the papers over to his "Staff Judge Advocate," **
who is an officer of the Judge Advocate General's Department,*4
specially trained in both military and civil law. The Staff Judge
Advocate considers the charges and all accompanying papers
and advises the Convening Authority what other and further steps
he believes should be taken in the interest of justice and disci
pline,2* and the Convening Authority may, after having received
this report, (1) dismiss the matter, (2) invoke the 104th Article
of War, (3) refer the charges to a Summary, Special or General
Court-Martial for trial,2* (4) take steps looking to accused's dis
charge from the service because of mental defect, etc., (5) con

vene a medical board to investigate accused's mental condition
and responsibility, (6) delay action on charges pending accused's
recovery from illness, or because of other matters, (7) surrender
accused to civil authorities for trial for a "civil" offense (where
he has committed one).*7

I shall not discuss the action taken by a medical board'" where investigation
of accused's mental condition is made. Suffice it to say that the examination

11 "Convene"�bring; into existence by official orders.
a The authority competent only to appoint a Summary or Special court cannot direct

(he can only recommend) that an accused be tried by a General court.
B The Manual requires that he do so.

u All officers of this department are of the rank of captain and above. The Staff Judge
Advocate is usually a colonel, lieutenant-colonel or major, and frequently has one

or more assistants from the J. A. G. D.
� His recommendations take the form of a written statement.
n If he refers charges to an inferior court that court cannot award a sentence in excess

of its ordinary statutory limits as to punishment, regardless of what the executive
order as to maximum punishments prescribes.

*T If a person subject to military law is convicted by a Federal court and later brought
before a military court (or conversely) for the same offense, he may plead former
jeopardy because both tribunals derive their power from the same source. Whether
or not a conviction by a State court would bar prosecution for the same offense
before a court-martial has not been authoritatively determined.

** These boards are usually composed of three medical officers, of whom the junior is
the recorder. All members sign the board's report, the recorder signing last.
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usually covers a considerable period of time," and is verv thorough.*0 The

report is forwarded to the Conveying Authority, whose action on the case or the
charges, in the light of the report, is final (except where there has been a

grave misuse of authority).
Suppose there is no question as to the correctness of the charges as to form

and substance, and no question as to mental defect, etc., and the Convening
Authority decided to refer the charges to a General Court-Martial for trial. An
endorsement*1 is placed upon the original charge sheet sending the matter to a

Trial Judge Advocate of a General Court-Martial (designated by order number
and date),** which endorsement is signed by the Division Adjutant (in this

case) by order of the Commanding General (Convening Authority).
The Trial Judge Advocate receives the charges'" with all accompanying papers,

and serves a copy of the charges," exhibits, endorsements, and summaries of

testimony upon the accused," and makes notation to that effect on the original
charge sheet in a space provided for that purpose." As a rule the Trial Judge
Advocate asks accused (through his counsel) how he intends to plead,*7 then

consults the President (senior officer) of the court as to the most suitable
time for the court meeting. The date is set. The court orderly"8 notifies the
members and all other parties" (including Defense Counsel and assistants), and
at the appointed time we will assume that everything is ready.
The President"�"The court will come to order."*1

n Sometimes a month or more.

80 This is one of the most salutary provisions in military justice.
81 A form is printed on the charge sheet for the purpose.
** Courts-martial are convened by "special orders" which are numbered, and which con

tain certain paragraphs also numbered.
" They are ordinarily sent to him direct, instead of through his Post or Regimental

Commander.
84 This is the second copy of charges served upon the accused. Frequently the charges

originally served upon him have been so amended as not to appear in many re

spects similar to this last copy he secures.

86 Thus the accused is thoroughly apprised of the "prosecution's case," and has ample
opportunity to intelligently prepare his defense and note those who may have
officially expressed an opinion in the matter, with a view to challenge should any
sit as members of the court that tries bim.

38 Where, after a record of trial reaches the Review Authority, it appears therefrom that
an officer who had prior to trial expressed an official opinion adverse to the ac

cused's "case" sat as a member of the court without challenge (which right the
record shows was properly extended accused) the endorsement that these papers
were served upon the accused raises the presumption that accused was fully in
formed of grounds for challenge but did not desire to avail himself of same, and in
view of this presumption, the fact that such officer sits as a member does not
invalidate the sentence.

87 Accused does not have to inform him.
" Ordinarily selected by Trial Judge Advocate and detailed by the Post or Regimental

Commander.
" Subpoenas are served upon civilian witnesses, who are paid attendance and mileage

allowances, and must obey the summons under statutory penalty. Military witnesses
are secured by request of the Trial Judge Advocate made to the authority compe
tent to order the person to the place of court's meeting.

40 The President should see that order is preserved in the court.
41 Law Member (when not senior officer) sits to left of President, other members

"alternatively to right and left" of President, beginning with the highest ranking.
The President prescribes the uniform they wear.
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The Trial Judge Advocate (after calling the roll)�"If the court please I am
ready to proceed with the trial of Private John Doe, Serial No. � , Company C,
34th InfantTy, who desires to introduce Captain Blank as Defense Counsel '*�

(the accused is asked if he desires to introduce individual counsel, he having
the right to do so if he sees fit).
[He may also object (and should be asked if he does) to the regularly

appointed Defense Counsel acting.]
The reporter is sworn. (As a rule the proceedings of all General" Courts-

Martial are taken down verbatim. The reporter is ordinarily a civilian. The

oath is administered by the Trial Judge Advocate.) The accused is asked if he

desires a copy of the proceedings. If he replies in the affirmative a copy is

furnished free of charge."
The orders appointing the court (and all modifying orders) are then read to

the accused. (The personnel of the court may be changed at any time prior to
or during the trial, but changes are not frequently made after "arraignment.")
"If any member is the accuser" or a witness for the prosecution he then 60

announces, is excused and withdraws. (Both are by statute made ineligible
to sit.)
The Trial Judge Advocate then announces his peremptory challenge*8 or other

challenges. (He is allowed one peremptory challenge.)
The accused is then extended the right to challenge peremptorily or for

cause. (Accused has one peremptory challenge.)
As a rule the statement of a member challenged for cause, that he is

unbiased, etc., is considered by the challenger a sufficient answer (except
where the challenged member is the investigating officer, in which case the

member is invariably excused, though if an investigating officer sits without

objection by the accused this does not render the proceedings invalid). The

Defense Counsel may put any challenged member upon his voir dire, and

evidence may be introduced pro and con. All challenges (except peremptory
challenges) are voted upon by the court in closed session, by secret written

ballot, all persons not members of the court being excluded during the deter-

iii The "Defense Counsel" is an officer appointed by the Convening Authority at the

time the court is appointed. He should be a captain. There may be a convenient

number of assistant defense counsels also appointed by the Convening Authority in

the same order.
� There is no reporter for an inferior court, except the authority competent to appoint

a Special court may as to any particular case, authorize the employment of one.

Ordinarily the proceedings of a Special court are reported (in substance) by the

Trial Judge Advocate. The President of a General Court-Martial is the officer who

appoints a reporter. The Trial Judge Advocate usually selects the reporter.
** In any case a copy is made and where accused has not requested, the copy is for

warded to appropriate authority with the original record.
** At this point it is advisable for the Trial Judge Advocate to announce the names of

the accuser, members who may be witnesses for prosecution, the investigating officer
and other members who with regard to the charges have expressd an official

opinion.
*� The person who signs the charges is not necessarily the "accuser" or "prosecutor."

As heretofore stated charges must be preferred by a person subject to military law,
but any person may "initiate" charges. Unless he can from personal knowledge
or appropriate investigation truthfully take the oath thereto, a military person may

not be required by his proper superior to prefer charges.
*� The Law Member may only be challenged for cause.

A member has no right to challenge another member. He may disclose cause for

challenging any member, however.
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ruination and until the court is ordered open." Challenges to the array are not

permitted.
After this phase of the trial, the members** of the court, the Trial Judge

Advocate and all assistant trial judge advocates are sworn. The Trial Judge
Advocate (and in his absence, the Assistant Trial Judge Advocate) administers
the oath to the members," and the President of the court administers the oath
to the Trial Judge Advocate and his assistants. .

At this point a nolle prosequi may be entered as to any charge and specifi
cation, provided the Convening Authority has so directed.
A continuance is next requested if desired, otherwise the charges and

specifications, together with the affidavit and order of reference is read to the
accused.

The charges, specifications, affidavit and order of reference for trial'"1 are

here read aloud by the Trial Judge Advocate.
The Law Member explains to accused his right to plead the statute of limi

tations, if it affirmatively appears on the face of the charges that accused

might do so. The statute varies as to the nature of the offense alleged to have
been committed.50
Here the accused may enter any special pleas," such as, (1) a plea to the

jurisdiction, (2) a plea in abatement, (3) a plea in bar, or the accused should,
if charged jointly with another and he wants separate trial, make a motion to

sever, giving reasons. Or, the accused pleads to the general issue.69
The procedure is to ask the accused how he pleads to each separate specifi

cation under a charge, and then to the charge. Accused persons before courts-

martial are permitted to plead by way of exceptions and substitutions, to lesser

included offenses, as absence without leave, under a charge of desertion.

w Where is is clear to all that a member should be excused, in the absence of appro'
priate objection by a member, the court does not necessarily have to vote upon

the matter in closed session. Where there is an equally divided vote the challenge
is not sustained, a majority vote is necessary. The challenged member withdraws

during the deliberations.
w They swear, among other things, they will try and determine according to (a) the

written law, Cb) and where doubtful of that law, according to conscience, best of

understanding and the custom of war in like cases.
*� Calling each by name and administering the oath to them collectively.
**a Where charges are referred for trial to one court and tried by another court the

indorsement or letter by which it came before the latter court should be read. It
has been decided, however, that where a person is tried by a court to which the

charges were not referred, but which was otherwise competent to hear and deter
mine the matter, and the Convening and Reviewing authoritis were the same, the
trial is valid. This practice, however, is discountenanced.

50 Under a charge of war desertion, to which the accused pleads guilty of the lesser in
cluded offense of a. w. o. 1., it is not necessary for the Law Member to explain
to accused his right to plead the statute in bar of. punishment for a. w. u. 1. There
is no Statute of Limitations as to war desertion. In a recent case it appeared the
accused had been in desertion since 1916. The Law Member failed, as the Manual

requires, to explain to accused his right to plead the Statute of Limitations in bar
of trial. The record was held good, however, for the reason that it appeared from
accused on testimony that he could not have "effectively" pleaded the Statute. It is

questionable, therefore, whether the provision in the Manual is direct only or

mandatory.
11 There is no "motion to elect" in military law.
H Insanity when offense committed may be made a defense under the general issue.

If accused is insane at time of arraignment or "later stage of the trial" further

proceedings should be arrested and the tacts reported to Convening Authority.
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Having entered his pleas, the paragraphs of the Manual for Courts-Martial,
which set out the gist of the offense (or offenses) charged, are then read to

the court.�
If the accused pleads guilty, the Law Member (or in his absence the Presi

dent) fully explains to the accused the effect of his plea of guilty, a sub

stantive form being provided for that purpose. He is also informed of his

right to introduce eviden.ce in explanation or extenuation of his offense. The

accused is given an opportunity to change his pleas of guilty to not guilty, and
has the absolute right to do so at any time before court closes for findings.
If during the course of the trial it appears that the accused makes such state

ments, or so conducts his case as to convince the court that he did not under

stand the effect of his plea of guilty, the court may, and should, order the

plea changed to one of not guilty, or "proceed to * * * judgment as if

he had pleaded not guilty," but the court cannot itself change the plea. If
accused stands mute at the appropriate time of pleading, a plea of not guilty
will be entered for him. Assuming that accused pleads not guilty to all

charges and specifications.5*
The Trial Judge Advocate makes his opening statement (if he so desires).
The witnesses for the prosecution are then called. The Trial Judge Advocate

swears all witnesses. The accused's counsel is given full opportunity to cross-

examine all witnesses for the prosecution. The method of examination is very
much like that of civil criminal courts.*5 The Law Member (if present) rules

on all interlocutory questions other than challenges arising during the pro

ceedings. (His ruling takes the form of a recommendation and is announced

by the President.) He does not rule (but votes) upon the finding and sen

tence. His ruling is final as to the admissibility of evidence. His ruling is not

final as to, (1) order of introduction of witnesses or evidence, (2) recall of

witnesses, (3) admission of expert witnesses on any question, (4) whether

court shall view premises where offense is alleged to have been committed,
(5) as to competency of witnesses (as for instance children), (6) as to insanity
of accused, (7) whether mental derangement, etc., of accused has become an

issue in the trial, (8) whether accused shall be compelled to submit to physical
examination, (9) as to alleged improper argument or statement of accused, the
Defense Counsel, or Trial Judge Advocate, and (10) "any ruling in a case

involving military strategy or tactics or correct military action." On all these

questions, if any member objects to the Law Member's ruling, the court is

cleared and closed, and the question decided upon by a majority vote, viva voce,

the junior member voting first.

(The powers of the President of a court-martial in the absence of a

Law Member are somewhat different, and will not be discussed at

H This is in order that court may have clear knowledge of nature of offense charged
and the elements of proof necessary to convict.

M Up to this stage of the proceedings the accused, his counsel, and the Trill Judge
Advocate remain standing. All persons in the court room stand when the court

is sworn.

H Incompetent, irrelevant, improper, illegal, immaterial evidence is prohibited. Pur-
surant to authority contained in the 38th Article of War, the President of the
United States prescribes the procedure, including modes of proof before courtB-

martial. In the absence of regulation, or decisions of the Judge Advocate General,
the rules of evidence of civilian (preferably Federal) courts are followed, though
not binding as precedents.
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length. There U a right of appeal by any member to any ruling he
makes.)"

After the prosecution has rested its case, the defense may move for a finding
of not guilty, and such question is determined in the first instance by the
Law Member, subject to objection by any other member of the court, in which
latter case the court is cleared and closed and the question decided by a

majority vote by secret ballot. A denial of such motion is not a ground for

disapproval of a finding or sentence.

After this (if the motion is overruled) the defense introduces witnesses, who,
as we have seen, are sworn by the Trial Judge Advocate, who aska the prelimi
nary questions identifying them, then turns them over to the Defense Counsel
for further examination. The cross-examination, etc., follow.
Members of the court are permitted to question any witness." The court

may order any witness recalled5* or any party summoned as an additional

witness,1* subject to proper examination by the Trial Judge Advocate and

Defense Counsel.

After this the accused is (if he elected to remain silent) advised of his rights
to take the stand in his own behalf, and is informed as to the scope of his

examination50 as such witness. He must be asked whether he desires to,
(1) make a sworn statement, (2) an unsworn statement50*, (a) himself or (b)
through his counsel, or (3) if he elects to remain silent. If he elects to make

a sworn or unsworn statement and so asserts it is not necessary that the

explanation be made. [The explanation is, in a proper case, made by the Law

Member (if present), and in his abaence by the President of the court. A

regular form is provided for that purpose and accused makes his election

personally.]
When all the testimony is in, the court is cleared and closed, and the findings

voted upon by secret written ballot, the votes of two-thirds*1 of the members

present at the time the vote ia taken being necessary in most cases (in the

other cases a larger number being necessary, depending on the nature of the

offense). If there is an even number� of members half voting for conviction

M His rulings are not final on any question. Any member may object to any ruling
by him on questions arising during the trial or proceedings. The court is then

closed and the matter voted upon by all members. See pages 80-81, M. C. M.
ST A member should not assume a "controversial attitude" during the trial. The trial

judge advocate and the defense counsel have the right to introduce witnesses and

testimony in the order in which each sees fit. But the court should see that all
available evidence is brought before it.

� He is reminded by the Trial Judge Advocate that he ia still under oath.
** At any time before ultimately arriving at its findings.
m More searching cross-examination, but "the scope of his direct examination is con

sidered to be the whole subject of his guilt or innocence" of that one offense con

cerning which he testifies. No presumption is created against him because he elects
to remain silent.

*�a In which case he is not subject to cross-examination.
n If the record fails to show that the appropriate number concurred in each finding of

guilty and the sentence it will be held legally insufficient on review. But a

record which does not affirmatively state that the findings and sentence were

reached by secret written ballot (though it is desirable that this appear) has been
held legally sufficient on the ground that this is a purely "procedural" and not a

"substantial" error.

�* This is an advantage of an accused before a military court which does not exist in
our civil tribunals. The "fractional vote" also tends to promote justice instead
of resulting in its miscarriage as so often happens with "hung" juries.
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and half for acquittal, the accused is acquitted. The junior officer votes first.

The senior officer votes last.

When the court has reached its findings it is opened, and in the presence of

the accused and his counsel, if it acquits the accused, so announces, or if it

finds accused guilty, the statement of the accused's service is read to the court

and accused is asked if it is correct. Any evidence of previous convictions is

here submitted.1* [Previous convictions must be military (as distinguished
from civil) convictions, and in the case of a soldier must have been committed

during accused's current enlistment and not more than one year prior to the

commission of the offense of which the accused stands convicted before the

court. They are considered to determine whether accused is an old offender,
and the amount of punishment which, in the opinion of the court, the accused

should receive, the court being compelled, however, to keep within certain

maximum limits of punishment prescribed in an Executive Order of the

President of the United States.]" The accused is asked if the previous convic

tions are correct. All answers as to these matters are by the accused personally.
The court is then closed, and votes upon the sentence. This vote is by secret

written ballot, the junior officer voting first, and at least two-thirds of the

members present at the time the vote is taken being required" to concur in the

sentence. (In some cases a larger number is required, depending on the

severity of the punishment.)
Having arrived at the sentence, the court is opened, and in the presence of

accused and his counsel, the Trial Judge Advocate and other persons, announces

the findings and sentence (except in rare cases where it is deemed unadvisable
to do so, in which cases the record must show why disclosure was not made).
The record of the trial (which contains the proceedings in toto) is then

transcribed by the reporter (this shall be done within twenty-four hours after

trial), and turned over to the Trial Judge Advocate, who examines it for errors,
and invites the court's attention thereto for appropriate correction by it (except
as to clerical errors, which are usually corrected by the Trial Judge Advocate).
The Trial Judge Advocate then turns the record over to the officer who acted as

President of the court, who signs it. It is then signed by the Trial Judge Advo

cate" (in the absence of the President, the next highest ranking member
authenticates it. In the absence of the Trial Judge Advocate, his assistant

authenticates it, if the assistant was present throughout the trial), and sent by
him, with all pertinent papers,"' through proper channels to the authority
appointing the court,*8 where it is turned over to the Staff Judge Advocate,
who examines it to determine whether a "'good case" has been made out

63 These are numbered and appended to the record with the remainder of the exhibits.
M Where accused stands convicted of an offense the maximum punishment for which

does not include dishonorable discharge, and evidence of five or more "previous
convictions" is introduced, he may, in addition to the punishment otherwise im-

posable be sentenced to forfeit all pay and allowances and to be dishonorably dis

charged from the service.
* See note 61. The "findings" and "sentence" are "inchoate" until in the appropriate

case acted upon by the Reviewing or Confirming Authority, or Board of Review and
Judge Advocate General, etc. See Pars. 371, 378, M. C. M.

*� II a record is illegally authenicated it is not a true record and is of no value.
87 All papers, except exhibits, are securely bound in front of record.
** The Trial Judge Advocate makes periodical reports to the Convening Authority and

the Post Commander as to the status of all cases on hand.
The carbon copy (where requested), less exhibits, is given to accused.
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against the accused, and for other matters touching the correctness and validity
of the trial and the amount of punishment awarded, and makes' his recom

mendations, in writing, to the Convening Authority (Reviewing Authority),""
who, if he follows them (as' he usually does), approves the sentence, orders it
executed, designates the place of its execution and promulgates the proceed
ings and sentence in a General Court-Martial.� The sentence as thus
approved begins to run as of the date adjudged by the court. (There are certain
cases in which the ConveningAuthority cannot order the execution of a sentence

until the same has been officially approved by the Board of Review in the

Judge Advocate General's Department in Washington, which approval is con

curred in by the Judge Advocate General, to whom the board submits its opin
ions. These cases are set forth in Article of War 504.)"
After the ConveningAuthority (Reviewing Authority) has acted upon the case,

the record of trial, with all accompanying papers, is forwarded to the office of

the Judge Advocate General in Washington, where it is examined by an officer

of the Judge Advocate General's office72 to determine whether it is legally suffi

cient to support the findings and sentence. If found good" it is, if the section
chief concurs in the views of the examining officer, sent to the files and remains

a part of the permanent records of the department. If the officer examining
the record finds it bad, he writes a "review" of the case for the Board of Review

(which is a statutory board, which must consist of not less than three mem

bers). This board goes over the case and makes its holding. If it holds the

record good, that is final. If it holds it bad, it so states, giving its reasons.

This statement goes, with the record, to the Judge Advocate General, who, if he
agrees with the Board,�11 places an endorsement to that effect with the holding,
addressed to the Secretary of War, together with a draft of a letter to the

President by the Secretary of War relative to the matter, and a form of

Executive Order designed to carry into effect the recommendations made. The

President, upon receipt of the matter from the Secretary of War, takes final

and appropriate action. If the record is held legally insufficient to support the

findings and sentence, the accused is, if in confinement, released therefrom,

SB The Convening Authority and Reviewing Authority may not now be -the same. There

may have been a "successor in command," but this is immaterial.

70 All of this is in writing and should be attached to the record.

U As for instance dishonorable discharge not suspended, except as a result of a finding
of guilty based on <i plea of guilty.

72 For convenience of administration two sections have been constituted in this office,
in the first of which are examined cases in which final action by the Reviewing Au

thority has not been taken, and in the second cases in which the Reviewing Author

ity has taken final action.
73 Each record bears the name of the primary examiner and section chief, and must

be held legally sufficient to support the findings and sentence before being filed.

73a Where the Judge Advocate General does not concur in the Board's holding, he for
wards "the papers in the case" and the Board's opinion with his dissent therefrom
direct to the Secretary of War for the President's action, and the latter "may con

firm the action of the Reviewing or Confirming Authority below, in whole or in part,
with or without remission, mitigation or commutaton," or may disapprove, in whole
or in part, any finding of guilty and may disapprove or vacate the sentence, in

whole or in part." A. W. 50%, P- 513, M. C. M.
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and all rights, privileges and property of which he has been deprived by virtue

of the sentence in the ease, are restored to him.'4

The writer does not elaim that he has set forth everything that ia or may be

done with regard to a trial by General Court-Martial and the record of that

trial. There are many matters of a technical nature which cannot be incor

porated in an article of thia length and scope. Where there ia doubt as to any

procedure, the Manual explains everything very clearly. One does not have to

search through voluminous pages to ascertain what action should be taken.

Very often an accused person employs civilian counsel to handle his case

before a court-martiaL This is always permitted, but the accused must pay for

such counsel.

It will be seen from what haa been said that the rights of an accused soldier

in the Army are very adequately protected. He rarely finds delay in the

administration of justice. He ia given every opportunity to defend himself and

his counsel is allowed great latitude in his defense. There are, in fact, many

"appeals" from the action of the court that convicts him. In the first place he

has all the protection afforded civilians, against the institution of improper
or unnecessary charges by the action of his Commanding Officer, the investi

gating officer, the preliminary examination by the Staff Judge Advocate, and

the determination of the officer exercising (in thia case) General Court-Martial

jurisdiction over the acoased. The writer challenges anyone to show where the

rights of a person in civil life are more completely protected. The "appeals" to
which he haa referred are, in case of trial by a General Court-Martial, (1) the

action of the Reviewing Authority based upon the advice and recommendation
of his Staff Judge Advocate, whom, as we have seen, is an officer experienced
in the administration of military justice, (2) the action of the Judge Advocate
General's office and the Board of Review in Washington, which authorities

must, and do, weigh the matter carefully to determine whether the record of

trial ia legally aufficient, (3) and the action of the President of the United
States [in those cases held bad by (2)].
Everything tends toward uniformity. There are no warring decisions. Where

s court-martial, a Trial Judge Advocate, a Staff Judge Advocate, a Convening
or Reviewing Authority acts upon a trial or case in an illegal manner (in form
or substance), the Judge Advocate General's Department in Washington, by
letters of the J udge Advocate General, or by appropriate holdings and decisions,
quickly corrects the errors and advises (in those cases where desirable), the

proper action and procedure that should be taken.

** The law and regulations provide for aider of defective specifications, revision pro-
cedings to correct irregularities and omissions, ind rehearing] (not at request of
accused) where there is a theoretical miscarriage of justice. On rehearing accused
is tried before another court and cannot be convicted of offenses of which pre
viously found not guilty, or receive a sentence in excess of the former one im
posed by the court, "unless the sentence is based upon a finding of guilty of an

offense not considered upon the merits in the original proceedings." A. W 50J-5
Par. 377a, M. C. M.

"Or where he is the confirming authority. Par. 378, M. C. M.
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A prisoner's case often comes up for examination to determine the advis

ability of the extension of clemency." Provision is made through the United
States Disciplinary Barracks for the saving to the service, of convicted persons
whom it is believed can, by good work and proper conduct, be released. Noth

ing is overlooked. When possible the life record of the prisoner is ascertained"
and in about 80 per cent, of the cases they are secured and are instantly
available.

As a whole, the system of administration of military justice in the United

States Army might well be studied by the ardent supporters of other systems
that its good points might become a part of our modern civilian jurisprudence.

CHARLIE C. McCALL,
Captain (Cavalry), J. A. G. D.

(Associate Editor).

Note: This article was submitted to the Judge Advocate General for

examination before publication.

" Where a case is considered for clemency it is not again considered, upon application,
within less than six months, unless the application last referred to sets forth new

and material reasons for the granting of clemency. M. C. M.. Par. 404. Clemency
matters are, by statute, placed in the hand5 of the Adjutant General, who seeks and
secures the advice of the Clemency Section of the T. A. G. D. In certain cases

the Judge Advocate General, through the Clemency Section of the J. A. G. D .,of
his own moticn, makes recommendations to the Adjutant General (or Reviewing
authorities) in these matters.

77 This is one of the first acts after a prisoner's incarceration at the U. S. Disciplinary
Barracks.
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When a Wife Abandons Her Husband and Violates Her Mar

riage Vows, She Violates the Implied Condition of a

Deed Making Her and Her Husband Joint Tenants of

the Property in Question and Disentitles Herself to

Any Further Interest Therein

In the case of Ida F. Moore v. Elmer E. Moore and Francis B. Saul1 the

Court of Appeals of the District of Columbia held that where real property is

purchased by a married man and he has the property conveyed to his wife and

himself "as joint tenants" there is an implied condition in the deed that the

wife, and presumably the husband, shall fulfill the vows taken previously at

the marriage ceremony. A violation of these vows by the wife here was held

to be a breach of this implied condition which disentitled the wife of any

further interest in the property. In this case the marriage occurred October

25, 1910. A contract of sale for the purchase of the property was entered into

March 26, 1912, and the sale was consummated the following April 25th. The

property was occupied as a home by the married couple for seven years, until

in June, 1919, the wife deserted the home. On May 25, 1920, the husband

obtained a divorce upon the grounds of adultery.
It might be interesting to inquire first into the nature of the estate conveyed

by such an instrument. Upon this point Peck2 says : A deed of land to a

husband and wife conveyed the peculiar estate known as tenancy by the

entirety. Since the grantees were but one person in the eye of the law, they
took no separate estate, but together took the whole, per tout et non per my,
and upon the death of either the other became, by force of the original grant,
sole owner of the entire estate. This tenancy, says Tiffany, can exist only in

case the persons to whom the title passes are husband and wife at the time

the instrument conferring title takes effect.3 In the case of Bartles v. Nunan*
the court said the tenancy by the entirety has been recognized in the United

States as part of the common law and continues in nearly all States except as

abolished or modified by statute. Words of conveyance, said a Wisconsin

court,9 which would make two other persons joint tenants make a husband and

wife tenants by the entirety. In Connecticut and Ohio, however, tenancy by
the entirety was never recognized as part of the common law and a deed to

1 D. C. Appeals C ase No. 3607. March 6, 1922.

"Peck: Domestic Relations (Second Edition pp. 287-288).
= Tiffany: Real Property, Sec. 165.
� 92 N. Y. 152.
5 5 Wis. 95. Ketchum v. Walsworth.

Some concurring decisions:
Chandler v. Cheney, 37 Ind. 39i.
kron v. Kron, 195 III. 181 (1902).
Myers v. Reed, 17 Fed. 401.

Strewn v. Strewn, 50 III 33.
Arnold v. Arnold, 30 Ind. 186.

Pray v. Steblins, 141 Mass. 219.

Marburg v. Cole, 49 Md. 402.
Brownson v. Hull, 16 Vt. 309 .
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husband and wife jointly made them joint tenants as would a deed to any
other two persons.' In the case of Loughran v. Lemmon7 this court held that
land conveyed to a husband and wife, to their heirs and assigns forever con

veyed an estate by the entirely to the grantees. If, however, there is, in the

instrument, a clear expressed intention that the husband and wife shall take as

tenants in common the weight of authority is thst such intention will be effec
tive.8 The most important incident of a tenancy by the entirety is that the
survivor of the marriage, whether the husband or the wife, is entitled to the

whole, and this right cannot be defeated by a conveyance by the other to a

stranger, as in the case of joint tenancy.' Upon this point the Maryland Court,
Ades v. Caplan,10 said, that the interest of this estate forbids or prevents the
sale or disposal of it, or any part of it, by the husband or wife without the
consent of the other. In concurring with this view the Indiana Court said in

Chandler v. Cheney," that there must be unity of estate, untiy of possession,
unity of control and unity in the conveying and encumbering of an estate by
the entirety.
Although there has been much legislation in the various States abolishing

joint tenancy or the right of survivorship, or declaring that two or more

grantees shall take an estate in common, it has been generally held that these
statutes do not apply to tenancy by entireties." The Supreme Court of
Missouri said, in the case of Stifel Brewing Co. v. Saxy" that the married
woman's acts of that State were not intended to weaken or destroy the estate

by the entirety, and even under these acts the husband has in this estate no

interest which can be sold under execution for his sole debts. Upon this point
in Loughran v. Lemmon1* the Court of Appeals of the District of Columbia
said that the married woman's act in force did not destroy the common law
estate of tenancy by the entirety. This case of Loughran v. Lemmon was

decided December 4, 1901. Upon the following January 2nd the code for the

District of Columbia went into effect. On this point Section 1031 says, "Every
estate granted or devised to two or more persons in their own right, including

"Whittelsey v. Fuller, 11 Conn. 337.
7 19 App. D. C. 141.
8 Carrol v. Reidy, 5 App. D. C. 59.

Thornburg v. Wiggins, 135 Ind. 178.
Fladung v. Rose, 58 Md. 13.
Miner v. Brown, 133 N. Y. 312.

�2 Bl. Comm. 182.
4 Kent Comm. 362.
Branch v. Polk, 61 Ark. 388.

Gray v. Bailey, 117 N. C. 439.
Hiles v. Fisher, 144 N. Y. 306.
Varnum v. Abbot, 12 Mass. 478.
Wyckoff v. Gardner, 20 N. J. Law 556.
Fairchild v. Chastelleux, 1 Pa. St. 176.

10 103 A 95.
u 37 Ind. 391.
" Freeman Cotenancy, Sec. 65.

Ketchum v. Walsworth, 5 Wis. 95.
Roulston v. Hall, 50 S. W. 690 (Ark. 1899).
Holmes v. Holmes, 70 Kan. 896 (1905).
Shaw v. Hearsey, 5 Mass. 521.
Diver v. Diver, 56 Pa. St. 106.

"273 Mo. 159.
" See 7 supra.
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estates granted or devised to husband and wife, shall be a tenancy in common,
unless expressly declared to be a joint tenancy.'' Do not the words "a* joint
tenants" in a conveyance expressly declare the tenancy to be a joint tenancy?
This point haa not been decided as yet in a litigated case by the Court of

Appeala in this District. In Flaherty v. Columbus,1* however, where a husband

purchased a business with his wife's money and during his last illness said, "It
was aa much hers as mine, and there was nothing to settle," this court said
that the business was held by the husband and wife as tenants by the entirety.
In this case the court quoted from Alsop v. Fedarwish,1* which decision was

rendered five years before the code went into effect. The quoted decision said
that estates by the entirety were not abolished by the married woman's act, and

such estates exist in personality as well as realty expressing the principal
followed in 1901 by this court in the caae of Loughran v. Lemmon.17. The

Supreme Court of the District of Columbia had, however, the opportunity to

construe this Section 1031 of the code. In December, 1912, in the case of Henry
I. Kraus �. Catherine M. Kraus," this court said that a grant of an estate in

fee-simple to a husband and wife to hold as joint tenants created in them an

estate by the entirety.
Since at common law the huaband had the right to control and dispose of

hie wife's land during their joint lives, he was entitled to all the rents and

profits of land held by entireties, and not merely to one-half thereof, and he
could convey the land for the term of his life.1* In Hiles v. Fisher,*0 the New

New Court said that this common law right of the husband to take the rents

and profits during coverture from land held by the entirety did not spring
from the peculiar nature of thia estate and is not an incident or characteristic
of it, and the married woman's acts have taken away from the husband the
exclusive right to the rents and profits accruing from this estate. The courts

of Vermont, Arkansas, New Jersey and Kansas have agreed with this decision.*1
In the case of McCurdy v. Canning," the Pennsylvania Court said that the

purchaser at a Sheriff's sale under a judgment, against a husband of his inter

est in the estate held by the entirety, cannot recover possession during the

wife's life, even for the life of the husband.
The next logical point to investigate is the effect of a divorce, a vinculo,

upon the estate of the entireties. Freeman says'* that a tenancy by entirety is

dependant for its creation and continuance upon the marital relation of the
cotenants. The destruction of its peculiar and essential unity, namely the

unity of person, by divorce converts it into a joint tenancy or a tenancy in

common. In agreeing with this view the Maryland Court said in Reed v.

Reed,** that as a result of the divorce the husband and wife held as tenants

� 41 App. D. C. 525 (1914).
" 9 App. D. C. 408 (1986).
17 See 7 supra.
�� 41 Wash. Law Rep.
" Tiffany Real Property, Sec. 165.
� 144 N. Y. 306.
� Town o Corinth v. Emery, 63 Vt. 505.

Branch v. Polk, 61 Ark. 388.
Butlar v. Rosenblatt, 42 N. J. Eq. (51.
Shinn v. Shinn, 42 Kan. 1.

� 64 Pa. St. 41.
" Freeman Cotenancy, Sec. 444.
�� 109 Md. 690.
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in common the property which during their marriage was conveyed to them

as tenants by the entirety. In Holmes v. Kansas City," the Mossouri Court
said that upon the divorce the wife acquired absolute title to her moiety in the
land held during marriage by the entireties. In the Tennessee case of Hopson
v. Fowllces," the court said that upon a divorce the only logical conclusion is

that thereafter the husband and wife hold the property as tenants in common

as they are two living persons in whom the title rests. The Indiana Court of

Appeals in Sharpe v. Baker,17 said that the estate by the entirety is dependent
entirely on the unity of their persons by marriage and anything which has the

effect of destroying this unity destroys the estate. This opinion has been con

curred in by the courts of Alabama, Illinois, New York, Indiana, Missouri,
North Carolina, New Jersey and Oregon.*9 There are, however, contrary rulinga
by the Michigan and Pennsylvania courts in Alles v. Lyon* where the court

said that the divorce of the parties did not sever an estate by the entireties,
and in Lewis's appeal*0 the court decided that a divorce did not destroy the

right of survivorship in an estate held by the entirety. These rulings without
a doubt represent the minority rather than the weight of opinion in this coun

try today. Even where the divorce was granted in another jurisdiction the

courts of Maine" and Massachusetts'* in the cases of Harding v. Alden and

Barber v. Root held that the divorced parties would subsequently hold aa if

they had not been married when the conveyance was made. In the case of

Stelz v. Schreck,'8 the New York Court, in expressly disapproving of the ruling
in the Michigan case of Lewis's appeal, said that adultery or any other ground
for divorce does not itself effect the estate by entireties.

While there is any question as to the interest held by the divorced parties
in property which was conveyed to them during the marriage as tenanta by
the entirety, there is, of course, no ready market for the sale of such interests,
at least at any fair value. The only remedy for such a situation ia a partition
by court which, from the relations then likely to exist between the parties,
would have to be a compulsory partition. At common law the agreement of
all owners was necessary for a partition of a joint tenancy or a tenancy in

common. The right of a writ of partition, which was available to tenanta in

parcenary, was, however, extended to joint tenants and tenants in common law

by 31 Hen. VIII. cl, and 32 Hen. VIII. c 32 (A. D .1540). In the time of Eliza-

"209 Mo. 513.
� 92 Tenn. 697.
" 51 Ind. App. 547.
28 Donegan v. Donegan, 103 Ala. 488.

Harrer v. Wallner, 80 111. 197.
Mordt v. Scharmach, 119 N. Y. Supp. 449.
Stelz v. Shreck, 128 N. Y. 263.
Maitlen v. Barley, 174 Ind. 320.
Russell v. Russell, 122 Mo. 235.

Joerger v. Joerger, 193 Mo. 133.
McKinnon v. Caulk, 167 N. C. 411.
Moore vs. Greenville Bank & Trust Co., 100 S. E. 269 (N. C. 1�19).
Sbarbaro v. Sbarbaro, 102 A. 256 (N. J.).
Hayes v. Horton, 46 Or. 597.

� 216 Pa. St. 604.
*> 85 Mich. 304.
81 9 Me. 140.
" 10 Mass. 260.
� 128 N. Y. 263.
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beta, if not earlier, the court of chancery began to take jurisdiction of suits

for partition, and by a statute passed in 1833 a bill in equity was made the

only form of proceeding." In this country, the jurisdiction of courts of equity
has always been recognized. In this case the court says, in substance that it is

against good conscience for the wife after violating her marriage vows and

deserting her husband to ask the aid of a court of equity in a bill for partition.
In the extreme this might mean that no one against whom a divorce had been

procured'Could sue out a bill of partition in equity. Upon this point Tiffany35
says that property held in tenancy by entireties, and likewise community prop

erty, cannot be partitioned, though, after the termination of the marriage rela

tion by divorce and the consequent end of that peculiar form of tenancy, parti
tion may be obtained. Freeman sets forth the same principle.3* The courts of

Missouri and Illinois held in Harper v. Wallner37 and Russell v. Russell38 that

either one of the parties, upon divorce, may obtain a partition of real property
held during the marriage by the entirety.
Substantiating its decision upon another point this court, quoting from

Nellie Lewis's appeal38 says, "We see no reason in holding that a husband or

wife can, by a violation of the marital obligations, obtain an interest in land
which she or he does not possess while fulfilling such obligations." In the
Lewis case the Michigan Court followed out this line of reasoning and held
that the wife did not have a right to a partition, but the court in that case did
not go as far as to say that by the divorce she was divested of whatever right
she had formerly held in this estate during the marriage; as the District of
Columbia Court of Appeals decided in this case of Moore v. Moore.*0 The

Michigan Court only held that the right of survivorship in an estate by the

entirety is not affected by a divorce. The wife, therefore, in case she survives
the husband will be entitled to the whole estate. Upon this point the New

Jersey Equity Court said in Buttlar v. Buttlar*1 that the general rule is that no
vested interests are disturbed by a decree of divorce unless the instrument

vesting the estate provides therefor. In the case of Beals v. Aresu the Cali
fornia Court said upon a question of partition of community property that in
absence of a statute conferring upon the court power to apportion the com

munity property between the spouses giving to one a greater interest therein
than such party had in the community, the court has no such power. In regard
to the property rights of the divorced parties the Maine Court said in Doherty
v. Russell" that the property rights of parties to a divorced suit are not

affected by the decree unless they are brought before the court in some appro

priate manner; and divorce decrees which make no disposition as to the

property rights of the parties leave the parties each holding one-half of the
real estate which was conveyed to them as tenants jointly.

* Tiffany Real Proerty, Sec. 175.
"Tiffany Real Proerty, Sec. 175.
M Freeman Cotenancy, Sec. 444.
� 80 I1L 197.
" 122 Mo. 235.
*� See 30 Supra.
" See 1 Supra.
� 67 N. J. Eq. 136 (1904).
��185 P. 780.
�> 116 Me. 269 (1917).
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It is upon the Nebraska case of Dickerson v. Dickerson" and the Georgia
case of Evans v. Evans," however, that the Court of Appeals in this case bases
its decision. In the former case the wife induced the husband to convey to
her some real property and after the conveyance she deserted her home and
husband without a sufficient reason. The Nebraska Court held in this case

that the husband was entitled to a reconveyance of this property. Similarly
in the Evans case the husband not knowing that his wife had committed an

adultery, at her request conveyed to her some real estate and upon obtaining
the same she eloped with her paramour. The court here also held that the
husband was entitled to a reconveyance of the property. It was this Georgia
Court that said that there was an implied condition in the gift of the husband
to the wife that she remain true to her marriage vows. In both these cases

the desertion or elopment by the wife occurred within such a time after the

conveyance that the courts would infer fraud and upon that ground set aside

these conveyances. In this Moore case on the contrary it was not until some
seven years after the conveyance of the property to the husband and wife as

joint tenants that the wife deserted the husband. In the two cases quoted in

the decision the property was not conveyed to the husband and wife as joint
grantees, as in the Moore case, but the land in both cases was conveyed by the

husband, as grantor, to the wife. In these two cases, therefore, regarding
such a conveyance to contain an implied condition that the grantee shall fulfill

the marriage obligations, the husband, as grantor, has the right to take advan

tage of a breach of this condition subsequent. In this Morre case the husband

is not a grantor. There is only one instrument, and in this instrument he is a

joint grantee. Whatever interest he claims in the estate he must claim through
this instrument. Upon this point Tiffany** says that the right to take advan

tage of a condition subsequent belongs, at common law, to the grantor and

his heirs exclusively, and he cannot reserve such right to others even by express

stipulation. Nor can the right to enforce a forfeiture be assigned or transferred

by the grantor to a third person. These restrictions as to the persons able to

take advantage of a breach and the inability to assign the right has been

generally recognized in this country. As to facts, it is with the case of Stelz v.

Skreck" that this case of Moore v. Moore most closely agrees. In this New
York case the divorced parties were seeking a partition of real property held

during the marriage, by the parties as tenants by the entirety. The ground
for the divorce was adultery by one of the spouses. Upon this point the court

said : "The law does not impliedly annex a condition to an estate by the
entirety to the affect that each of the grantees shall remain faithful to the
obligations of the marriage state, and that the violation of such condition, judi
cially determined in the divorce proceedings, vests the whole estate in the
innocent party."
From the above authorities it appears the weight of opinion is that, unless

there is a clear expressed intention in the instrument to the contrary, a* con

veyance to husband and wife as joint tenants, conveys an estate by the
entirety. This estate depends for its creation and continuance upon the marital
relation of the cotenants. A divorce, a vinculo, therefore, which severs the
marital relation converts this estate into an estate by joint tenancy or by
tenancy in common from which a partition can be obtained by either of the
parties. D. F. J. L.

� 24 Neb. 530; 31 N. W. 429.
45 118 Ga. 890; 45 S. E. 612.
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Finding Lost Property�Treasure Trove

A workman excavating beneath an old house discovered, about five inches
below the surface, an earthen jar containing $1,325 in gold. The administra
trix de bonia non of a former owner and occupant of the land brought suit to
obtain the coin aa part of the estate of her decedent. The present owner of the
land was admitted as a party on petition, and filed a cross-complaint, claim
ing the coin by reason of his ownership of the land in which it was found.
The trial court gave the treasure to the finder. This was affirmed upon appeal,
it being presumed the trial court had considered the evidence offered by the
administratrix before deciding against her, and the case going solely upon the
law of treasure trove.1

Only when money or property has been voluntarily abandoned will the

finder, upon and by his discovery, obtain absolute title thereto.' The finder of
lost property will, however, get title against all but the true owner." The finder
of personal property buried or imbedded in the soil will obtain no title if the
chattel is not either lost property or treasure trove. "Lost property is not mis
laid property or property voluntarily put in the place intended and forgotten,
but property the possession of which is parted from casually and involun

tarily.'" Thus, if hidden near a marked tree, it is not lost, though it has
remained so long the owner is dead or has forgotten it.* Treaaure trove is

the only personal property "found imbedded in the soil under circumstances

repelling *he idea that it has been lost" to which the finder acquires title and

poasession as against the owner of the place where found.*
Treasure trove is defined as "any gold or silver in coin or in bullion, found

concealed in the earth7 or in a house or other private place," but not lying on

the ground, the owner of the treasure being unknown."* By the Statute of 4

Edw. I, the title to treasure trove, for reasons concerning the coinage, was

vested in the crown subject to the claim of the true owner.� We adhere to the

earlier rule of the common law and give title to the finder, against all but the
true owner, and this regardless of the ownership of the soil wherein the treas

ure is found,11 and even though the finder be a workman engaged at the time

on his employer'a land.1*

1 Vickery v. Hardin et al., 133 N. E. 922, Appellate Court of Indiana, Division No. 2,
Feb. 3, 1 922.

"Kuykendall v. Fisher, 8 L. R. A. (NS) 94; W. Va., 1906.

�Hume v. Elder, 165 N. Y. S. 849 (1917).
Meekins v. Simpson, 96 S. E. (NC) 984 (1918).
Hoagland v. Forest Park Amusement Co., 170 Mo. 335; 70 S. W. 878; 94 Am. St.
Rep. 740 (1902).

' Foulke v. Consol R. Co., 228 N. Y. 269 (1920).
Foster v. Fidelity Safe Deposit Co. L. R. A. 1916-A 655.

� Ferguson v. Ray, 44 Ore. 557; 77 P. 600; 1 L. R. A. (NS) 477.
�Burdick v. Cheseborough, 88 N. Y. S. 13 (1904).
Ferguson v. Ray, above.

' Danielson v. Roberts, 44 Ore: 108; 74 P. 913; 65 L. R. A. 526; 182 Am. St. Rep. 627.
�Roberson v. Ellis, 58 Ore 219; 114 P. 100; 35 L. R. A. (NS) 979.
* Vickery v. Hardin et al., above.
"I. Blackstone Comm. 296; 2 Kent. 358.
"Weeks v. Hackett, 104 Me. 264; 71 Atl. 858; 19 L. R. A. (NS) 1201; 129 Am. St.

Rep. 390; 15 Ann. Cas. 1156.
u Danielson v. Roberts, above.
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In England articles manufactured of gold and silver have been held to be

treasure trove." In this country the term has been said now to include "paper
representatives of gold and silver, especially when they are found hidden with

both of these metals."1' Gold quartz buried in sacks was held not treasure

trove."

Treasure trove coins do not fall within a code provision governing the distri

bution of lost coins found."

In the instant case the finder was at work for his employer, upon the land

of the employer, when he made the discovery. His title was attacked by the

owner of the land, as such, and by the representative of a prior owner and

occupant of the land, who endeavored to show ownership of the treasure in

such prior owner, but failed to establish the claim with sufficient certainty.
Thus the case illustrates the full reach of the law governing treasure trove.

V. S. M.

Proximate Cause�Foreseeableness

In a suit or damages for wrongful death these facts were undisputed : Pass

ing through a town, a passenger train struck an automobile, threw it against
a switch stand, and thereby turned the switch to such an extent that the

train ran onto the siding and struck a cut of cars standing there. The force

of this second impact threw the decedent from the seat in which she was

riding. A directed verdict for defendant was sustained last December, Engle v.

Director General of Railroads, 133 N. E . (Ind.) 138. The injury was held to

have resulted from an intervening agency as the proximate cause. The hitting
of an automobile at a crossing by an approaching train "is not a matter of

unusual occurrence * * * but that such a collision should result in the

automobile being thrown against a switch stand in such a manner as to open

the switch is a possibility so remote as to be beyond the realm of events

reasonably to be anticipated."
"Proximate cause," says the court, quoting a 1913 Indiana case, "is the act

that immediately causes, or fails to prevent, an injury that might reasonably
have been anticipated would result from the negligent act or omission charged

"Atty. Gen. v. Moore, 1893; I Chan. 676.
" Huthmacher v. Harris, 38 Pac. 491.
u Ferguson v. Ray, above.

"Sovereign v. Yoran, 16 Ore. 269; 20 Pac. 100; 8 Am. St. Rep. 293.
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and without which such injury would not have occurred.."1 And recent cases

generally predicate foreseeableness as a necessary element in proximate cause.'
To hold the negligent party responsible the injury must be such as could

have been "reasonably anticipated by a person of ordinary prudence as the

probable result." ' Of course, the event need not actually have been foreseen.' It
is enough if the person negligent "should have known it was likely" to happen.*
It is even held that the one guilty of negligence is liable if he "may reason

ably forsee that an injury to another might follow from it."" It is not usual to

require that the specific injury need have been anticipated in order to fix

responsibility therefore,7 "but it is enough that the negligent person should

have foreseen injury of some kind.'" On the contrary, some cases do seemingly
declare only those injuries proximate which might themselves have been

foreseen.*
Some courts say we should anticipate what has been experienced. One would

hold the negligent feasor whose act has caused injury "if, according to the usual

experience of mankind, the result ought to have been apprehended."10 The

foresight of "a man of ordinary experience and sagacity" is required in Fonca

City Ice Co. v. Robertson." And there was no liability for injury by a wall left

standing after a fire where "the sole cause of the fall was an extraordinary
wind such as experience would not lead one to anticipate."1*

�Cincinnati, etc., Ry. Co. v. Armuth, 103 N. E. 738 (1913).
2 Crane Co. v. Busdieker, 255 Fed. 664 (1919).
Mitchell v. John, 198 S. W. (Ark.) 528 (1917).
Hale v. Pac. Tel. & Telegraph Co., 183 Pac. (Cal. App.) 280 (1919).
Spires v. Goldberg, 106 S. E. (Ga. App.) 585 (1921).-
Godbry v. Grinnell, 181 N. W. (Ia.) 478 (1921).
Kroll v. Union Pac. Ry. Co., 187 Pac. (Kan.) 661 (1919).
Leonard v. Enterprise Realty Co., 217 S. W. (Ky.) 1066 (1920).
Golden v. Brown, 177 N. W. (Mich.) 202 (1920).
Majors v. Mozark Power & W. Co., 222 S. W. (Mo. A.) 501 (1920).
Merkomas v. C. B. & Q. Ry. Co., 177 N. W. (Neb.) 822 (1920).
Balcum v. Johnson, 98 S. E. (N. C.) 532 (1919).
Kelson v. Pub. Service Ry. Co., 110 Atl. (N. J.) 919 (1920).
Ehrich v. Guaranty Trust Co., 186 N. Y. S. 103 (1920).
Missouri K. & T. Ry. Co. v. Stanton, 189 P. (Okl.) 753 (1920).
Poole v. Tilford, 195 Pac. (Ore.) 1114 (1921).
Nichol v. Bell Tel. Co., 109 Atl. (Pa.) 649 (1920).
Sandel v. State, 104 S. E. (S. C.) 567 (1920).
Moody v. Gulf Refining Co., 218 S. W. (Tenn.) 817 (1920).
Galveston H. & S. R. Ry. Co., v. Bell, 216 S. W. (Tex.) 390 (1920).
Bell Lumber Co. v. Bayfield Transfer Co., 172 N. W. (Wis.) 955 (1919).
Kritselia v. Petty, 105 S. W. (Va.) 536 (1920).
Donald v. Long Br. Coal Co., 103 S. W. (W. Va.) 55 (1920).
Hellan v. Supply Laundry Co., 163 Pac. (Wash.) 9 (1917).

�Crane Co. v. Busdieker, 255 Fed. 664 (1919).
�Nelson Creek Coal Co. v. Bransford, 225 S. W. (Ky.) 1070 (1920).
8 Hale v. Pac. Tel. & Telegraph Co., 183 Pac. 280.
Nichol </. Bell Telephone Co., 109 Atl. 649.

� Bell Lumber Co. v. Bayfield Transfer Co., 172 N. W. 955.
' Kroll v. nion Pac. Ry. Co., 187 Pac. 661.
8 Sandel v. State, 104 S. E. 567.
� Sarber v City of Indianapolis. 126 N. E. 330.
Donald v. Long Branch Coal Co., 103 S. E. 55.

"Citizens Tel. Co. v. Prickett, 125 N. E. 193.
11 169 Pac. 1111.

"Golden v. Brown, 177 N. W. 202.



NOTES AND COMMENTS 97

Perhaps experience is only our judgment of, and practically, therefore, ia
equivalent to what we understand by, the nature of things, or the natural
course of events. For a man ia liable for his act where "its conaequences were

such as in the natural course of events should have been anticipated";11 while
he would not be liable for results "not reasonably in the nature of things to be

contemplated or foreseen by him."1*
The cases above cited would attach no liability unless the injury might have

been anticipated. But there are also late cases containing the reasoning of
Lynn Gas and Elect. Co. v. Ins. Co.," M. & St. P. Ry. Co. v. Kellogg," and

Bunting v. Hogsett," wherein probability as tested by foreseeableness is not

required; but where liability will depend, rather, upon proximity, determined
by the presence of an efficient cause, working through a continuous succession
of events, and the absence of a disconnected, self-operating intervening cause.

Thus, in Le Beau v. M. St. P. & S. S. M. Ry. Co.,18 we have the dicta: "Dam

age following a wrongful act in an unbroken sequence, without any interven

ing independent cause to break the continuity of the chain of events is proxi
mate to the injury, though the wrong-doer had no reasonable ground to appre
hend it would follow the negligent act." Stronger still is the statement: "When
actionable negligence has once been established, tort feasor is liable for all

consequences that proximately result, without regard to what injuries he

ought to have anticipated." L. & N. Ry. Co. v. Wright." Nor is there chance to

mistake the meaning here: "The liability of a person charged with negligence
does not depend on the question whether, with the exercise of reasonable

prudence, he could, or ought to, have foreseen the injury complained of
* * * ." Washburn v. Laclede Gas Light Co.80 And in an action against a
municipality the court said: " * * * it is not necessary to a defendant's

liability that the consequence of his negligence should have been foreseen."

The negligence of the city in leaving a depression while constructing a sewer

was not rendered remote by reason of the fact that the subsequent act of a

gopher, or other burrowing animal, caused a break in the bank of an irrigation
ditch which resulted in flooding plaintiff's basement, the water following the

depression negligently left by the city." Mesa City v. Lesueur.81

But, as shown above, a majority of the more recent cases are in line with

Davis v. C. M. & St. P. Ry. Co.," requiring that the accident be not only the
natural but also the probable consequence of the negligence complained of.28
Thus, where a vicious mule was sent into the mine, and by custom was there

exchanged to the driver who suffered injury, sending the mule into the mine
was held the proximate cause, and defendant company was liable. The court

dwelt upon the fact that the exchanging was customary and therefore should
have been anticipated. It said: "The fact that the concurring cause or inter

vening act was unforeseen will not relieve from liability one guilty of primary

"Poole v. Tilford, 195 Pac. 1114.
M Merkomas v. C. B. & Q., 177 N. W. 822.
M 158 Mass. 570; 35 A. S. R. 540; 20 L. R. A. 297 (1893).
" 94 U. S. 469
" 21 Atl. (Pa.) 31.
� 159 N. W. (Wis.) 577 (1916).
"210 S. W. (Ky.) 184 (1919).
"223 S. W. (Mo.) 725; aff. 214 S. W. 410 (1920).
21 190 Pac. (Ariz.) 573 (1920).
� 93 Wis.. 470; 67 N. W. 16; 33 L. R. A. 654; 57 A. S. R. 935; 10 A. Neg. Cas. 570.
aGage v. Boston, Etc. Ry. Co., 90 Atl. (N. H.) 855 L. R. A. 1915-A 363.
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negligence unless it is so extraordinary and unexpected that it could not have
been anticipated." M And, as in the instant case, an intervening efficient cause

will be the proximate cause, even though it was set in motion by the primary
negligence, unless the new agency "might have been reasonably expected under

the circumstances to intervene in such a way as to be likely to produce an injury
similar to the one actually caused." 25 And a Georgia Court said the same thing
last year, negatively but quite as emphatically : "A consequence of the original
wrong may become the cause of succeeding consequences, for all of which the

first tort feasor is responsible so long as the injury is attributable to the origi
nal wrong as a result which might reasonably or ought to have been antici

pated." "

The instant case, therefore, is in accordance with the decisions in the greater
number of the cases decided in the last few years. V. S. M.

RIGHTS OF RIPARIAN OWNERS ON NAVIGABLE WATERS

Land bordering on a water course is known as "riparian" lands. The word

"riparian" is derived from "ripa," which in its literal sense means a river bank.
The owners of these riparian lands are known as "riparian owners" and the

rights as "riparian rights." The doctrine has been referred to by some writers

as the ancient doctrine growing up with the common law itself, but Mr. Samuel
C. Weil in his paper1 offers his reasons for thinking it is not so. He says :

"It is a civil law doctrine owing its formulation to the Code Napo
leon (the French Civil Code) borrowed thence by American jurists,
and find its complete reception into English law only by American
influence."

To preface the notes as to the ownership of the soil between high and low
water mark it will be elucidating to first determine what in legal acceptation
is the meaning of the term "shore" and "high water mark."

Angell on Tide Waters, Chapter III, page 67, as to the shore, says :

"In legal construction, it is that space of land which is alternately
covered and left dry, by the rising and falling of the tide."

It next becomes necessary to determine what is "high water mark," for it is
a matter of common knowledge that the tide rises higher at some seasons of
the year than at others.

Angell on Tide Waters, Chapter III, page 68, says:

"The law takes notice of three kinds of tides, viz :

"1. The high spring tides, which are the fluxes of the sea at those
tides which happen at the two equinoctials.
"2. The spring tides, which happen twice every month at the full

and change of the moon.

"3. The neap or ordinary tides, which happen between the full and
change of the moon, twice in twenty-four hours. Relatively speaking,
it would seem, that the spring tides, though periodical, can scarcely

** Italics inserted.
Nelson Creek Coal Co. v. Bransford, above.

*Engle v. Director Gen. R. R., 133 N. E. 138, Dec. 1921.
*� Italics inserted.

Spires v. Goldberg, 106 S. E. 585.
* "Waters French Law and Common Law" (revised and reprinted from Vol. 6, Cali

fornia Law Review, 246 and 342).
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be denominated 'ordinary' when there are tides which take place daily
and more regularly, viz. : the neap tides. Besides the lands subject to
the spring tides, is for the greater part of the year dry land."

The common law recognizes that as "shore" the land only which is over

flowed by "ordinary tides." The civil law differing in the respect that "high
water mark" is determined by the highest tides and the "shore" is that land
as far as the greatest wave extends itself in the winter. Angell on Tide Water,
Chapter III, page 68.
At common law the right of property in the tide waters of England vested in

the king. He not only had dominion over the tide waters themselves, but in
him was vested the right of property in the soil thereof. But although by royal
prerogative the king had the dominion over and property in the waters of the

sea, yet the subjects had what were known as common public rights, which
were rights of navigation and fishery.
In an early English decision by a divided opinion in the Court of King's

Bench, it seems that bathing in the sea and tidal waters was not such a

public right as to justify the public in passing over land which is private
property to gain access to the water adjacent.2
The English Colonists adopted and acknowledge the common law of England

in so far as it was applicable to their situations. The fiction of feudal tenures

that the king was regarded as the universal occupant or lord paramount of land
in the kindom, and all titles to land were granted by him, was recognized until

these rights devolved on our State governments by the revolution and confirmed

to them in their sovereign capacity by the treaty of peace.

In a Connecticut case3 the court in delivering its opinion says :

"The doctrine of the common law is that the right to the soil of the

proprietors of land on navigable rivers extends only to the high water

mark; all below is publici juris�in the king, in England. * * *

"It was the law brought by our ancestors; it is our law, the soil

being not indeed owned by the king, but by the State." * * *

At common law in England the test of navigability of waters was the ebb

and flow of the tide.'
But the common law doctrine of the ebb and flow of the tide as determinative

of the navigability of a stream has had no application in this country.1
The test in this court of the navigability of rivers is their navigability in

fact and those rivers are navigable in fact when they are used or are susceptible
of being used to carry on commerce and in the prosecution of such commercial
business pass and repass on the water."

So seems to be the rule in Connecticut.7

Although at common law the right of property in tide waters and in the

world thereof were in the king, and after the revolution this right of property
devolved on the States, yet the king or sovereign may grant the soil between

high and low water mark to a subject on a corporation.3

2Berndell v. Catterall, 1821, App. p .1.

'Chapman v. Kimball et al., 9 Conn, 38 (Day).
'The Daniel Ball, 77 U. S. (10 Wall.), 557.

"The Daniel Ball, 77 U. S. (10 Wall.), 563.

'The aDniel Ball, 77 U. S. (10 Wall.), 557.
r Whethersfield v. Humphrey, 20 Conn., 227.

�East Haven v. Hemingway, 7 Conn. (Day), 197.
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The Legislature may, as a representative of the people, grant the soil or

confer an exclusive privilege in tide waters or authorize a use inconsistent with

public rights subject to paramount control of Congress.*
In Connecticut it was laid down as the law of that State that although

upland adjoining proprietors on navigable rivers had the right to the occupation
of the soil covered by waters, which is properly termed a franchise, with the

exclusive privilege of wharfing and erecting piers, in so far as they in exercis

ing that privilege did not interfere with navigation on the water, yet they
were not considered as seized of the soil.10

In a later case11 in that State the court in delivering its opinion says :

* * * "Now, although the State primae facie is the owner of the
shore on the sea coast, yet we think that if a wharf is legally erected
thereon, it cannot be maintained, that the freehold is not in the hands
of the proprietor. The law which permits him to build a wharf there,
not injurious to the public interest, surely does not consider him as

without interest in the soil. * * * "

In Ladies' Seamen's Friend Society v. Halstead12 it was held that land be

tween high and low wate mark might be aliened the same as other realty.
In Faris Cteel Co. v. Bridgeport M the court says :

"The owner of the adjoining uplands has the exclusive privilege of

wharfing and erecting stores and piers over and upon such soil and of

using it for any purpose which does not interfere with navigation, and
it may be conveyed separately from adjoining uplands."

On the death of the riparian proprietor, the estate in the shore and erections

upon it descend to his heirs.14

A recent case in Connecticut which treats copiously of this particular branch
of the doctrine of "riparian" rights is that of the Town of Orange v. Resnick,1'
decided in 1920.

By a special act of the Legislature of that State1" they released to the Town
of Orange all the right, title and interest of the State of the land lying
between high and low water mark within a described area within which was

included the soil between high and low water mark adjacent to the upland of

the defendant, for the purpose of developing and improving the same for public
park purposes, but nowhere in the act was condemnation proceedings for

taking land except land without the described area provided for.

The suit was brought by the Town of Orange for injunctive relief assigning
as the reason for such relief that the defendant's construction and maintenance

of a bathing pavilion would diminish the value of the premises as a site for a

public park and hinder or prevent the town from carrying the act into effect.

"The People of the State of New York v. The New York and Staten Island Ferry
Company, 68 N. Y., 71.

l�East Haven v. Hemingway, 7 Conn, 186-203.
11 Nichols v. Lewis, 15 Conn. 143.

"Ladies' Seamen's Friend Society v. Halstead, 58 Conn., 144-152.
� Farris Steel Co. v. Bridgeport, 60 Conn., 278, 283.

"East Haven v. Hemingway, 7 Conn., 203.

"Special Act of General Assembly, approved June 6, 1913 (16 Special Laws, p. 1102),
Connecticut.
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The defendant demurred to the complaint assigning as grounds for demurrer
that the special act was unconstitution in violation of the State and Federal

Constitutions in that it attempted to deprive the defendant of his property
without due process of law; that the town was attempting by his complaint
to take the property of the defendant for a public use without paying a just
compensation therefor; and on the ground that the State had no right to cede
the riparian rights of the defendant without compensation.
The two questions presented in this case was first : Was the defendant in the

lawful exercise of his riparian franchise in constructing and maintaing a bath

ing pavilion?

As to this question the court17 says:

"It must follow that a bathing pavilion which does not obstruct
navigation may lawfully be erected between high and low water mark
by the owner of the adjoining land. * * * "

The second question in this case is : Are riparian rights in the solid land

between high and low water mark property, which cannot be taken for a public
use without payment of just compensation therefore?"
In answer to the scond question the court said :

" * * * And in the very recent case of Barri v. Schwarz Bro.
Co. * * * we said that the riparian rights of the owner of adjoin
ing upland 'clearly constitute interests in property.' This being so, it
must follow that the taking of the soil between high and low water
mark for the purpose of converting it into dry land for use as a public
park, is, as against abutting riparian owners, a taking of private
property for a public use." "

The rule in Connecticut is that the only right paramount to those of a

riparian owner is the unobstructed and free use of navigable waters for

navigation. F. W. D.

Giving Negligent Orders�Duty to Refrain from

"A servant assumes the ordinary risks of his employment." (Civil Code of

Georgia, Sec. 3131.)
In an action for injury to a servant, resulting from his compliance with a

direct and specific command of the master, given with reference to the man

ner, means or instrumentality by which the master's work is to be performed,
it is a question for the jury whether the risk involved in obeying the order Is
an ordinary hazard such as was assumed by virtue of the servant's employ
ment, or whether under the existing circumstances the command was a

negligent one. Where, under the facts and circumstances attending the issu
ance of such an order, the command is, in fact, a negligent one�that Is where
the circumstances are such that the master has either actual or constructive

knowledge that compliance with the command will be attended with unusual
and unnecessary peril�the danger incurred by the servant in obeying the
order will not be taken to have been assumed by virtue of the employment,
since "the servant is bound to obey the order of his master unless the com-

" Orange v. Resnick, 94 Conn., 580.
18 Orange v. Resnick, 94 Conn., 578.
18 Orange v. Resnick, 94 Conn., 581.
K Orange v. Resnick, 94 Conn., 573-582.
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mahd includes a violation of law, or the act required is so obviously dangerous
that no person of ordinary prudence would undertake to perform it." 1

It follows from what has been said that it is an absolute duty of an

employer or master to refrain from giving negligent orders to a servant. It
was so held in the case Central of Georgia Railway Company v. Lindsey,'
decided recently by the Court of Appeals of Georgia.
Even where under the circumstances the master neither has nor is charge

able with knowledge of the unusual and unnecessary risk involved in a com

pliance with such a command, and consequently the command would not ordi

narily be taken to be a negligent one, yet where the order is accompanied with
an express or plainly implied assurance of safety to the servant in a compli
ance therewith the law implies a quasi new agreement to have been made,
whereby the master relieves the servant of his former assumption, and in an

action for injuries thus occasioned, the master is not entitled to rely upon the
servant's assumption of risk as a defense. *

The servant, however, is bound to exercise ordinary care and skill in protect
ing himself from danger (Civil Code of Georgia 1910, Sec. 3131) ; and this is

true whether he be acting on his own initiative or under the direct command
of his master. "If the order was negligent and the servant knew of the peril
of complying with it, or if he had equal means with his master of knowing of
the peril, or by the exercise of ordinary care might have known thereof, then
he cannot recover for an injury received in complying with the order.*
Where the master's order, apparently negligent, is accompanied by an assur

ance of safety, the assumption of risk by the servant is thereby removed. This
is true for the reason that the servant does not always have, nor in all cases
could he be presumed to have "equal means with the master of knowing of the
peril" (Southern Ry. Co. v. Taylor,* supra) ; for while the servant is presumed
to. know or understand the natural laws of mechanical appliances (Williams v.

Atlantic Coast Line R. R. Co.),5 still a greater degree of skill may be expected
of the master than of the servant;' and since "as a general rule, a servant is
under no obligation to inspect the appliances about which he works or that

part of the plant by which his safety may be affected, for the purpose of dis

covering concealed dangers which would not be disclosed by superficial obser
vation ;

" 7 and finally for the reason that it is ordinarily true that "a servant is
bound to obey the order of his master unless the command includes a violation
of the law or the act required is so obviously dangerous that no person of

ordinary prudence would undertake to perform it" (Moore v. Dublin Cotton

Mills,1 supra) ; and it is one of the absolute, continuous, non-assignable duties
of the master to refrain from giving negligent orders.8
The cases mentioned are cited and the above comments made especially

because of the wholesome rulings these decisions contain touching upon the

rights of a class whose cause has often been poorly championed. C. H.

1 Moore v. Dublin Cotton Mills, 127 Ga. 609; Seaboard Air Line Ry. v. Bishop 132
Ga. 37.

�No. 12618 (Court of Appeals of Georgia, Division No. 2, Feb. 10, 1922).
' Bush v. West Yellow Pine Co., 58, S. E. 529.
Cherokee Brick Co. v. Hampton, 84 S. E. 328.

� South. Ry. Co. v. Taylor, 73 S. E. 1055; Hightower v. South. Ry. Co., 91 S. E. 52.
" 89 S. E. 158.
�Beard v. Ga. Mfg. Co., 70 S. E. 57; Decatur Lumber Co. v. Fulton, 106 S. E. 609.
* Southern Cotton Oil Co. v. Dukes, 49 S. E. 788.
� Columbus Mfg. Co. v. Gray, 72 S. E. 273.
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IRRIGATION�APPROPRIATION OF WATERS. Appellees, Johnson and
others brought an action against one Larson (representing the State of Ari

zona) in the Superior Court of Graham County, Arizona, for diverting water

from a certain Post Creek, partly in said county. Judgment for plaintiffs in
lower court, defendant appeals.
The facts appear to be that in 1876, one Wood entered upon a certain 80

acres of land and by the year 1884 the whole of his otherwise arid land was

cultivated by means of the waters so taken from Post Creek. In due course a

patent for said land was issued to the said Wood's. Subsequent to the issue
of this patent, but prior to this action, Wood's conveyed said lands, together
with his water rights, to J. H. and J. J. Kennedy, two of the appellees herein,
who have continuously cultivated said land by the use of the water from the
said Post Creek. In the year 1882 Messrs. Johnson and Cook, also appellees in
this case, entered upon certain other lands and continued to irrigate the same.

Certain other appellees or predecessors in interest had continually used the
waters from this creek for irrigation purposes for more than thirty years prior
to the institution of this suit.
About the year 1885 the United States laid a pipe line about five inches in

diameter for a distance of three miles and took water from the said Post
Creek for use at Fort Grant for domestic purposes. Since the abandonment
of the fort in 1906 until 1913 certain caretakers appointed by the Government
had irrigated small gardens for their own personal use from this water system.
On February 14, 1912, Arizona was admitted to statehood. Congress, by its

Act of August 13, 1912, c 286 (37 Stat. 302), provided that all lands, together
with improvements thereon within a certain specified part of the former
Ft. Grant Military Reservation be subject to selection by the State of Arizona
in partial satisfaction of the grant of 100,000 acres made to it for charitable,
penal and reformatory institutions. On or about January 1, 1913, the State
entered and took possession of this land inside the boundaries of the original.
Ft. Grant and there erected the State Industrial School, and made use of the
waters of the said Post Creek for irrigation purposes so as to leave insufficient
water for the use of the appellees; thereby rendering the lands of appellees
practically useless. The State of Arizona contended that it acquired its right to
use the waters of Post Creek; firstly, by reason of the transfer of its lands

from a sovereign government; the United States because of its sovereign
power having in respect to the waters of non-navigable streams upon
public lands, a superior right to any which a citizen can acquire ; and secondly,
by reason of adverse use and possession, and by reason of prescription.
Held, that the creation of the military post and the limited use made of the

waters by the United States and its agents did not destroy or in any way
affect the doctrine of appropriation as applied in Arizona ; and that the United
States had never used the waters to an extent that would mean its appropria
tion and use for the irrigation of lands. Judgment for appellees affirmed.
Larson v. Johnson et al. (Jan. 25, 1922), 203 Pac. 874.
NOTE�The law of appropriation in the States of Arizona and New Mexico

is different from that of every other State of the United States. This is not

entirely due to statute, but mainly through the decisions of their courts. To
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perfect such an appropriation in all other States the claimant must show
four essentials: (1) That claimant was first in possession; (2) that he has

continually remained in possession; (3) that the application of the public
water was for a beneficial use; (4) that the claimant owns the means of

diversion. This fourth essential is supplanted in the States of Arizona and

New Mexico by requiring plaintiff to show instead, that he owned the land

benefited. See, Gould v. Maricopa Canal Co., 8 Ariz. 429, 76 Pac. 598; and

Salt River Valley Canal Co. v. Sclosser, 7 Ariz. 376, 65 Pac. 332.

LANDLORD AND TENANT�AGREEMENTS AFTER EXECUTION OF
RENTAL CONTRACT. The defendant, Watson, rented 67.5 acres of land
from plaintiff's agent in the early spring of 1920 at $6.00 per acre. The plain
tiff was to do all he could to get all the land in, and cultivate it. Sometime

subsequent to the original renting plaintiff's agent agreed to pay defendant
for any work or repairs that he might do or make. In the following June an

overflow came or was threatened and defendant was threatening to abandon

the place, thereupon plaintiff's agent, who rented land to defendant, told him
in effect to go ahead and cultivate the place and that he would only have to

pay rent on what he got in.
The court allowed the defendant to recover by way of counterclaim, for work

and repairs upon the land; the court holding that it appeared that when

defendant rented the land that he rented it on the same terms as other tenants,
and it was customary in Missouri for the landlord to pay the tenant for such

services.
The third agreement not to hold defendant liable for rent on the land which

might be flooded was held to be a nudum pactum�a promise to pay a man

what he is already under contract to do and therefore unenforceable for lack
of consideration. Hunter Land & Development Co. v. Watson, 236 S. W. 670.

B. G. H.

On March 12, 1922, the Supreme Court of the United States rendered its

decision in the two Rent Cases in Error to the Supreme Court of New York.

Edgar A. Levy Leasing Company, Inc. v. Jerome Siegel, No. 285, and West
End Avenue, Inc. v. Henry R .Stem, No. 287, Mr. Justice Clarke delivering
the opinion of the court. The decision in these cases reaffirms the decision of

the court in Block v. Hirsh and Brown v. Feldman.
The essential question presented for decision in the Marcus Brown Co.

case was, and in cases 285 and 287 is, the constitutional validity of the

Emergency Housing Laws of the State of New York, approved by the Governor

September 27, 1920, chapters 942 to 953, inclusive, Laws of New York, 1920.
By these acts a number of changes were made in the substantive law, and a

number of amendments to remedial statutes, of the State, for the purpose of

securing to tenants in possession of houses or apartments, occupied for dwell

ing purposes, in described cities, the legal right to continue in possession
until November 1, 1922, by the payment, or securing the payment, of a

reasonable rental, to be determined by the courts, and for the purpose also of

encouraging the building of dwellings by providing under specified conditions

for their exemption from local taxation.
In No. 285 it is alleged, that a described apartment was leased to the

defendant from October 1, 1918, to October 1, 1920, at the stipulated rental of

$1,450 per annum, payable in equal monthly installments in advance; that
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while in possession under that lease, in June, 1920, the defendant executed
a new lease for two years, beginning on the expiration of the former one on

October 1, 1920, at a rental increased to $2,160, payable in equal monthly
installments in advance; and that he refuses to pay the installment due on

October 1, 1920. Judgment for the one month's rent is prayed for.
The defendant admits the execution of the leases, as stated in the complaint,

but avers that the second one was signed under the coercion and duress of
threats of eviction and that the rent stipulated for is "unjust, unreasonable
and oppressive." He offers to pay the same amount of rent as was paid for

the preceding month and asserts the right to continue in possession under the

emergency acts. A motion for judgment on the pleadings presented the ques
tion of the constitutionality of Chapter 944 of the Emergency Housing Laws
and the State courts all held the chapter a constitutional and valid exercise of

the police power.
In No. 287 it is averred, that the defendant is a tenant holding over after

expiration of his lease; that he refuses to surrender possession as he stipulated
in his lease to do, and that he claims the right to retain possession under

Chapters 942 and 947 of the Emergency Housing Laws, which suspend the

right of action to recover possession except under specified conditions, which
are not applicable. A general demurrer to this complaint presented the ques
tion of the constitutionality of Chapters 942 and 947 of the laws assailed and

the State courts all sustained them as valid.

In its opinion the court says :

"In terms the acts involved are 'emergency' statutes and, designed
as they were by the Legislature to promote the health, morality, com
fort and peace of the people of the State, they are obviously a resort

to the police power to promote the public welfare. They are a con

sistent inter-related group of acts essential to accomplish their pro
fessed purposes.
"The warrant for this legislative resort to the police power was the

conviction on the part of the State legislators that there existed in

the larger cities of the State a social emergency, caused by an insuffi
cient supply of dwelling houses and apartments, so grave that it

constituted a serious menace to the health, morality1, comfort, and

even to the peace of a large part of the people of the State. That such
an emergency, if it really existed, would sustain a resort, otherwise

valid, to the police power for the purpose of dealing with it cannot be

doubted, for, unless relieved, the public welfare would suffer in

respects which constitute the primary and undisputed, as well as the
most basis and justification, for exercise of that power. * * *

"If this court was disposed, as it is not, to ignore the notorious fact

that a grave social problem has arisen from the insufficient supply of

dwellings in all large cities of this and other countries, resulting from

the cessation of building activities, Incident to the war, nevertheless,
these reports and the very great respect which courts must give to the

legislative declaration that an emergency existed would be amply
sufficient to sustain an appropriate resort to the police power for the

purpose of dealing with it in the public interest. * * *

"The authorities show that from time to time for a generation, as

occasion arose, this court has held that there is no such inherent dif

ference in property in land, from that in tangible and intangible
personal property, as exempts it from the operation of the police
power in appropriate cases, and in both the Marcus Brown and

Block cases, supra, it was held in terms, that the existing circum

stances clothed the letting of buildings for dwelling purposes with a
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public interest sufficient to justify restricting property rights in them
to the extent provided for in the laws in those cases objected to.
� � �

"Given a constitutional substantive statute, enacted to give effect
to a constitutional purpose, the States have a wide discretion as to the
remedies which may be deemed necessary to achieve such a result and
it is very clear that that discretion has not been exceeded in this
instance by the State of New York." H. S. B.

The Supreme Court of the United States, by a recent decision, has settled

definitely that a State may not oust from its territory a foreign corporation
because it had removed a case to a Federal Court in violation of a State

statute. Terral v. Burke Construction Co., decided February 27, 1922.

As early as Insurance Co. v. Morse, 20 Wall. 455, the question just decided
arose in Wisconsin. Foreign insurance companies doing business in that State

were forbidden by statute to remove a case to a Federal Court. In disregard
of this statute an insurance company removed a case. The Supreme Court

held that it was incompetent for the State to forbid the removal, and sus

tained the jurisdiction of the national court to try the cause.

Later, in Doyle v. Continental Insurance Co., 94 U. S. 530, the court was

called upon to determine whether or not the action of the State of Wisconsin

in excluding the insurance company from the State for the reason that it had

violated the statute dealt with in the Morse case was valid, and it held that,
while the company might remove the case, the State had the power to revoke

its license and deny it the privilege of further doing business in the State

because of its action. The decision was placed upon the ground that the

State had the absolute right to fix the conditions upon which a Federal corpor
ation might do business within its confines, and the court affirmed and dis

tinguished the Morse case, by saying that there was a wide difference between

an agreement to abstain from resorting to the national courts and the action

of the State in excluding the corporation because it did resort to them. In

other words, the power of the State to limit the jurisdiction of the Federal

Court with respect to any case was denied, while its power to exclude the

corporation because it had invoked the Federal jurisdiction was unlimited.

The court in Security Mutual Life Insurance Co. v. Prewitt, 202 U. S. 246,
and Harrison v. St. Louis & San Francisco Railroad Co., 232 U. S. 318, dis

tinguished the Doyle case from the cases then in judgment; and in Southern

Railway Co. v. Gray, 241 U. S. 329, ignored it. But in the Terral case it met

the issue squarely, and, after declaring that several decisions of the court upon

the subject (referring to them) could not be reconciled, said that Doyle v.

Continental Insurance Co., and Security Mutual Life Insurance Co. v. Prewitt,
supra, "must be considered as overruled, and that the views of the minority
judges in those cases have become the law of this court." The decision is

placed upon the ground "that a State may not in imposing conditions upon the

privilege of a foreign corporation's doing business in the State exact from it

a waver of the exercise of its constitutional right to resort to the Federal

courts, or thereafter withdraw the privilege of doing business because of its

exercise of such right, whether waived in advance or not." The principle
enforced rests, says the court, "on the ground that the Federal Constitution

confers upon citizens of one State the right to resort to Federal courts in

another, that State action, whether legislative or executive, necessarily calcu-
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lated to curtail the free exercise of the right thus secured in void because the

sovereign power of a State in excluding foreign corporations, as in the exercise
of all others of its sovereign powers, is subject to the limits of the supreme
fundamental law.'' In view of this decision it is no longer the law that a

State has the absolute right to fix the conditions upon which it will permit a

foreign corporation to do business within its boundaries, but its right in that

respect is limited to the extent that it may not forbid a corporaion to remove

to a Federal court a case brought against it. On this point our text book on

Corporations must be revised. C. J. S.

� Contributed by Constantine J. Smythe, Chief Justice Court of Appeals, District of
Columbia.

Municipal Corporations�Liability for Negligence in Repair

ing Streets�Constructive Notice

Defendant, a municipal corporation, gave an abutting owner a permit to tear

up a street to connect with water main. Holder of permit, in course of work,
dug a trench two feet wide extending half-way across street, and left the trench

unguarded at night by light or otherwise. Plaintiff, on his way home at night,
drove his automobile across the dangerous trench and was severely injured. In

an action brought by the plaintiff to recover damages for injuries sustained,
the defendant contended that it had no notice of the defect in the street and

was not liable. Held: City was chargeable with notice�constructive notice�

and was liable for the injuries sustained. [Spiker v. City of Ottumwa (Iowa),
186 N. W. 465.]
A municipal corporation is not liable for a failure to exercise powers of a

purely governmental character. Moore v. City of Bloomington, 95 N. E. 375 ;

Hill v. City of Boston, 122 Mass. 344; Kennedy v. Lansing, 99 Mich. 518.

A municipality cannot be held liable for an injury caused by a defect in a

road or street until after notice, actual or constructive, of the defect and a

reasonable time in which to repair the same. Cohen v. City of New York, 204
N. Y. 424; Evans v. City of Council Bluffs, 187 Iowa 369.

If a permit is granted to make repairs or to excavate, such permit establishes
notice to the authorities that work is in progress and they are charged with the

duty of seeing that it is properly conducted. (D. C. v. Woodbury, 136 U. S.

450; Sutton v. City of Snohomish, 39 Pac. 274; Cleveland v. St. Paul, 18 Minn.

279.) B. M.

Bailments�Liability of Gratuitous Bailee�Degree of Care

Plaintiff, relying upon the representations of the defendant bank that it was
a safe and secure depository for bonds and other securities, purchased from the
defendant U. S. Liberty Bonds of face value of $1,700 and left same in posses
sion of the bank. The bonds of the plaintiff were kept in a vault outside of a
steel safe in which other securities and money were kept. Subsequently bur

glars entered the bank, burned out the lock on the vault door and stole the
bonds belonging to plaintiff, but they did not break open the steel safe. Plain
tiff sued to recover the value of the bonds. At the close of the evidence,
defendant moved for directed verdict, and judgment was entered accordingly;
plaintiff appeals; new trial. [Kubli v. First National Bank, 186 N. W. (Iowa)
427.]
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Gratuitous bailee of another's property is not responsible for its loss unless

guilty of gross negligence in its keeping. Van Zile "Bailments" 29. That the

bailee exercises the same care of the bailment that he does of his own prop

erty of like nature, is not sufficient, for he may not be an ordinarily prudent
man. Ray v. State Bank, 10 Bush (Ky.) 344; Carlisle, etc., Bank v. Graham,
79 Pa. St. 106.

Banks accustomed to keeping bonds or other securities deposited for safe

keeping must exercise that degree of care which business men of prudence
would exercise in keeping property of like value in like circumstances. Sher

wood v. Bank, 131 Iowa 536.

The reasonable care which a bailee of another's property entrusted to him

for safe-keeping without reward must take, varies with the nature, value and

situation of the property and the bearing of surrounding circumstances on its

security. Preston v. Prather, 137 U. S. 604.

Question whether a bank, acting by its officers and agents, exercises the care

reasonably required of it to preserve the deposit placed in its keeping is a

question of fact for the jury, and not of law for the court. Bank v. Affholter,
140 Ark. 480 ; Skelley v. Kahn, 17 111. 170. B. M.

CARRIERS�Not liable for goods, taken for shipment, after same have

passed from their control to another railroad.

The plaintiff, a shipper and grower of vegetables, gave to the defendant, a

railroad, one carload of vegetables for shipment to Rosevale, Cal., and then at

a later date diverted from that course to a place in Canada. By the diversion

of the goods they were taken from the control of the defendant and given
under the control of another railroad. The goods were delivered through the

Canadian Pacific Railroad to their destination in Canada and there left for the

purpose of unloading. When the goods were given to the defendant in this

case, there was a bond that stated that if the consignee did not pay for the

freight on the goods that the plaintiff would be liable. It seems that the

freight was not paid and the Canadian Pacific Railroad sold the goods. There

was no time on the part of the defendants to the Canadian Pacific Railroad

of the bond or any other agreement as to the payment of the freight. Now

the plaintiff seeks to charge the defendants with negligence in not telling the

other road of this agreement and to recover because of this negligence from

the defendant. But the court in it's decision said that when the goods have

passed from one railroad to another then the first one is not liable for any

thing done by the second one. The first legislation on this subject was the

Carmack Amendment o the Hepburn Act and that was said to not apply to

shipments as in this case that were outside the United States, then after

this case there was the Cummins Act that made the railroad liable for goods
given to another for continuation of transportation. But this last named act

was not in force at the time of this suit and can have no effect in the case.

J. J. M.
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Insurance�Tornado�Change in Interest or Title of

Property Insured

A provision in a tornado insurance policy on a house that the policy shall be
void "if any change takes place in the interest or title of the subject of this
insurance" is not violated by the owner orally agreeing to sell the house and

putting purchaser in possession, but does not convey or contract in writing
and deliver the writing before the house is destroyed by tornado. Osier v. Atlas

Assurance Co. (Miss.), 90 So. 185.

Plaintiff sued the defendant assurance company on a tornado policy for

$1,000 on a house destroyed by a cyclone of April 20, 1920. The tornado insur

ance policy, among other things, provided that�

"If any change, other than by the death of the insured, takes place
in the interest or title of the subject of this insurance * * * this
entire policy shall be void."

Defense was made on the ground that there has been a change in the

interest or title of the property that was destroyed after the issuance of the

policy and before the tornado occurred. The evidence showed that plaintiff,
before the destruction of the property, put one Joe Miller in possession of the

property under an oral agreement to sell it to him for the sum of $4,500. Miller

paid $1,100 cash to plaintiff on the agreed purchase price, and plaintiff executed
a deed to Miller to the property, which he did not deliver, but was holding
for the purpose of delivering to Miller as soon as the purchase price of the

property had been fully paid. At the time the property was destroyed the

deed had not been delivered, nor had there been executed and delivered any

contract in writing between plaintiff and Miller with reference to the purchase
of the property.
Both under the Statute of Frauds and under the Mississippi code a convey

ance or contract conveying "any interest" in land or passing any title thereto

must be in writing. Sec. 2763, code of 1906 (Sec. 2267 Hemingway's code), and
also Sec. 4775, code of 1906 (Sec. 3119, Hemingway's code).
Conditions restricting the right of alienation are strictly construed against

the insurer. Elliott on Insurance, Sec. 266. The execution of a contract of sale,
by the terms of which the title is to remain in the vendor until the purchaser
pays the deferred payments, is not a violation of the condition which forbids

any change in the title of the insured property. Home Ins. Co. v. Bethel (111.),
32 N. E. 510; Grabel v. German Ins. Co. (Neb.), 49 N. W. 713. But where,
under a written contract for the sale of real estate, the purchaser has taken

possession, and nothing remains to be done but to make the deed and pay the

balance of the purchase price, there is a breach of the condition. Davidson, v.

Hawkeys Ins. Co., 71 Iowa 532, 32 N. W. 514. In order to vitiate a policy on

account of the breach of approvision similiar to the above, it must be shown
that the change in interest or title was such that the purchaser could enforce
specific performance. Ogden v. Hartford Fire Insurance Co., 204 S. W. 46;
Philadelphia Underwriters' Agency of Fire Ass'n. of Philadelphia v. Moore,
202 S. W. 990. W. C. K.
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Insurance�Suicide�Sane or Insane�Kentucky Rule

Beneficiary under policy excluding suicide, sane or insane, may recover if

insured was so insane that he did not know he was taking his life. Columbian
National Life Insurance Co. v. Wood (Ky.), 236 S. W. 562.
The policy of life insurance on which this action was brought contained a

clause insuring only :

"Against loss resulting from bodily injuries effected directly and
independently of all other causes through accidental means (excluding
self-destruction, or any attempt thereat, when sane or insane)."

The insured and his wife had become estranged, and she had taken their
nine-months-old baby and gone to live with her people. He had made repeated
attempts to get her to return home, but with avail. He had told her several
times if she did not return he would kill their baby and himself. One day
while passing a neighbor's home he saw his wife and baby. He asked to be

allowed to take the baby in his arms, which request was granted, and after

caressing the baby and begging his wife to return home, which she refused
to do, he ran up an alley with the baby, shot and killed it and then shot and

killed himself.

Among the instructions given the jury by the lower court was one to the

effect that if the jury believed from the evidence that the insured was so

insane that he did not know he was taking his life the jury should find for the

plaintiff (beneficiary under the policy). This instruction was sustained by the

Appellate Court, but with the acknowledgment that "courts generally hold a

clause in a policy exempting life insurance companies from liability for death

by suicide, enforceable, and this, too, when the act is done by the insured
while 'sane or insane.' " The Kentucky court says, however, they think the

rule in that State "is somewhat more just and equitable."
At one time policies provided, generally, that they should be void in case

of death by "suicide," or "by one's own hand," without more. It was held that
these terms were synonomous, and conveyed the same idea. It has been held

quit? generally by the courts of this country that this general condition in a

policy referred to an act of criminal self-destruction, and did not apply to a

case where an insane person took his own life. Association v. Walker, 57 Ga.
533 ; Hathaway v. Insurance Co., 48 Vt. 335 ; Insurance Co. v. Graves, 6 Bush.

268; Newton v. Insurance Co., 76 N. Y. 426; Schaffer v. Insurance Co., 25
Minn. 534; Insurance Co. v. Terry, 15 Wall. 580; Insurance Co. v. Rodel, 95

U. S. 232; Insurance Co. v. Isett, 74 Pa. St. 176; Insurance Co. v. Moore, 34

Mich. 41; Eastbrook v. Insurance Co., 54 Me. 224.

But when the insurance companies adopted, the phrase "suicide, sane or

insane," a more troublesome question arose. Practically all courts hold that
the insurer is not liable on a policy containing this provision, although the

insured kills himself while in a condition which renders him wholly uncon

scious of the moral nature of the act. Elliott on Insurance, p. 412; Zimmerman
v. Masonic Aid Association, 75 Fed. 236; Insurance Co. v. Fox, 106 Tenn. 347,
61 S. W. 63; Scheror v. Prudential Ins. Co (Neb.), 88 N. W. 687; Tritschler v.
Keystone, etc., Ass'n., 36 Atl. 734. Other cases hold that there can be no recov

ery where the person who commits suicide is entirely bereft of reason. De

Gogorza v. Knickerbocker I. Ins. Co., 65 N. Y. 232. Many courts go still further,
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and hold that there can be no recovery under such policy when the insured
takes his own life, other than accidentally, whatever may be his mental condi
tion. Clarke v. Equitable L. Assur. Soc, 118 Fed. 374; Spruill v. Northwestern
Mut. L. Ins. Co. (N. C), 27 S. E. 39; Scarth v. Security Mut. L. Soc. (Iowa),
39 N. W. 658; Seitzinger v. Modern Woodmen of America, 204 111. 58, 68
N. E. 478. The United States Supreme Court, in Bigelow v. Berkshire Life
Insurance Co. (93 U. S. 284-288), held that the phrase "wholly unconscious
of the act," refers to the real nature and character of the act as a crime, and
not the mere act itself; and the fact that the deceased had sufficient intelligence
to use a loaded pistol, showed that he knew he was taking his own life. See
also Sabin v. Senate of the National Union (Mich.), 51 N. W. 202. The court

of Kentucky seem to have gone further than any other in holding that inability
to understand the nature of the act negatives a clause in life insurance policies
avoiding payment where the insured dies from "suicide, sane or insane." Mu

tual Ben. Life Ins. Co. v. Daviess' Ex'r., 9 S. W. 812. W. C. K.

Insurance�Equitable Assignment

Delivery of policy by beneficiary to insured held as equitable assignment.
Schneid v. Storch, et al. (Penna.), 115 Atl. 841.
In the year 1910 Franklin C. Schneid and Frederick W. Storch, who were

then partners in business, each took out a life insurance policy on his life,
payable to the other; the beneficiary being designed as "partner of insured."

During the continuance of the firm premiums were paid out of partnership
funds. On its dissolution, each partnership was dissolved in 1915, and on the

death of Storch in December, 1919, the policy in which Schneid was named

as beneficiary was found in Storch's possession. Evidence showed that upon
dissolution of the partnership each partner took the policy on his own life, as a

part of his pro rata of the assets, Storch's policy being turned over to him by
Schneid's bookkeeper under general instructions to turn all papers belonging
to Storch over to him.
In the absence of any requirement in the policy or by statute that the

assignment be in writing, a parol assignment accompanied by delivery of the

poilcy is sufficient to hold that the policy was assigned to the holder. Western
Assur. Co. v. McCarty (Ind.), 46 N. E. 265; Lockett v. Lockett (Ky.), 80 S. W.

1152; Bonnett v. Prudential Ins. Co., 86 N. Y. S. 842; McCawley v. Central
Nat. Bank (S. C), 3 S. E. 193.
A delivery, with intention to transfer the beneficial interest, is an equitable

assignment, and just as effective as if a formal assignment is made. Hani v.
Germania Life Ins. Co. (Pa.), 47 Atl. 200; Bonistalli v. Bonistalli (Pa.), 112
Atl. 7. W. C. K.

MEMBERS OF THE LEGAL PROFESSION

The American Bar Association is to hold its annual meeting this year
at San Francisco on August 9th, 10th and 11th. In the forty-four years
of the Association's existence, this is the first time that it has met in Cali
fornia. The only time it ever came to the Pacific Coast was in 1908, when
the convention was held in Seattle.

In view of the recent Limitation of Armaments Conference at Washing
ton and its bearing upon the interests of the United States, "in the region
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of the Pacific," to use the apt phrase of Secretary Hughes, this convention

promises to be more than ordinary importance.
Many distinguished lawyers will be in attendance, and unusually im

portant matters will be considered, both in addresses and debates. Secre

tary of State Charles Evans Hughes has been invited to deliver the annual

address. The significance of this is obvious. Elihu Root, Mr. Chief Justice

Taft and many other leaders of. the bar will be in attendance. Lord Shaw,
one of the most distinguished law lords of Great Britain, will be the guest
of the American Bar Association, representing the British bar.

As usual, the National Conference of Commissioners on Uniform State

Laws will meet during the week preceding the session of the American

Bar Association.

Great enthusiasm is being manifested on the Pacific Coast over the ap

proaching convention. Every effort is being made not only to increase the

membership of the American Bar Association prior to the date of the con

vention, but to assure as near a hundred per cent, attendance of the Pacific

Coast members as possible.
San Francisco is the ideal convention city, and August is the ideal time

for holding the convention there. Bright, sunshiny days, cool evenings and

comfortable nights make it possible for men to meet and deliberate in com

fort. The time set for this convention is vacation time. Every lawyer who
has been accustomed to attending the conventions of the American Bar Asso

ciation should spend his vacation in San Francisco this year. Not alone

is San Francisco attractive as a convention city, but the surrounding coun

try offers opportunity for many interesting and inexpensive side trips. With

in one hundred miles of San Francisco is a wealth of scenic and natural
attraction not found anywhere else in the United States.

The railroads have made an exceptionally low rate to this convention, the
following being a schedule of rates fixed by the Transcontinental Passenger
Association from Chicago and other western points to San Francisco and

other cities in California:

To San Francisco, Santa
Barbara, Los Angeles,
Oakland, San Diego,

From. Long Beach.
Chicago, 111 $86.00
Kansas City, Mo 72.00
Memphis, Tenn 85.15
Minneapolis, Minn 87.50
New Orleans, La 85.15
Omaha, Nebr 72.00
St. Louis, Mo 81.50
St. Paul, Minn 87.50

Choice of routes and stop-over privileges going and coming are available

to those who come to San Francisco at this time.

Low rates from Pacific State points to San Francisco are assured over

all roads, with an especially attractive special rate from Los Angeles and

San Diego.
Hotel accommodations are adequate and reasonable, with every comfort and

service guaranteed to the visitor. Restaurant service in San Francisco is un

excelled, and the prices charged are much less than those prevailing in
eastern cities.
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Following is a table of rates from some of the principal hotels which the
California Bar Association has been assured will not be raised:

Hotels. Single. Double. Twin Beds.
Palace $5.00 $7.00 $8.00
St. Francis 5.00 7.00 8.00
Fairmont 5.00 7.00 7.00
Clift 4.00 6.00 6.00
Stewart 3.00-3.50 4.50-5.00 5.00-6.00
Plaza 3.00-3.50 5.00 6.00
Manx 3.00 4.00 6.00
Bellevue 3.00-3.50 4.50-5.00 5.50
Chancellor 3.00 4.00 4.50

Because of the importance of this convention, lawyers throughout the coun

try should endeavor to attend. An exceptional opportunity is offered for an

unusual vacation ; low rates, beautiful scenic attractions both en route and
in and around the convention city, pleasant weather, and the opportunity
of meeting and fraternizing with lawyers from all parts of the country, and

particularly of learning at first hand of those "problems of the Pacific" to

which reference has been so frequently made, all combine to make this con

vention of the American Bar Association the most unique in its history.
Spend your vacation in San Francisco this year and attend the convention

of the American Bar Association.
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