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THE EQUIPMENT OF YEAR BOOK STUDY

By William Craddock Bolland*

DOWN to a certain date, and no remote one, the history
of the people of the United States of America is the

history of their English ancestors. The early records that
tell of what Englishmen did and thought and said are the
records which tell what the far-off fathers of the present
citizens of the United States did and thought and said.
They are the common records of the whole of the English-
speaking peoples of today. The stories of Agincourt and
Ascalon, of Runnymede and the.Wars of the Roses, of The
Great Armada and of many another brave adventure are

not the heirlooms of modern Englishmen alone. They are

the common heritage of all those who are descended from
the men whose deeds they recount and preserve, no matter
where they have now made their homes, no matter to what
far-off shores they have gone out from the motherland to
found independent nations. To sum the matter up in a

single short sentence�mediaeval America is mediaeval
England and mediaeval England is mediaeval America. But
the first founders of what are now the United States of
America brought with them something more than the his
tory of their forbears to be their perpetual possession and
examples. They brought, too, laws and customs and institu
tions. The common law of England was formed in mediae
val England, and the common law of England became and
remains the common law of America. To get at the history
of the common law of England, to understand its growth

?William Craddock Bolland, M. A. of Cambridge University and Barrister of Lin
coln's Inn, is the Year Book Editor of the Selden Society; Sandars Reader in Bibli
ography in the University of Cambridge ; Lecturer on the Sources of English Law in
the University of London. He has edited nine volumes of the Year Books of Edward
II, including those of the Eyre of Kent of 1313, and published lectures on the Year
Books and other subjects relating to the History of English Law.�Ed.
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and development, is to get at the history of the common law
of America, for these two things are one and the same.

What is the history of the development of the common law
of England and America?. From what original sources is
it to be gathered in all its fullness ? Where alone is it to be
seen in its actual making? Hearken to Lord Bacon: "The
common law of England is no text law, but the semblance of
it consisteth in the series and succession of Judicial Acts
from time to time which have been set out in the books
which we term Year Books." The reasonings and the de
cisions recorded in "the books which we term Year Books"
are the base on which the common law of England and
America has been built. The whole of our common law is
contained in them. They are consequently the concern of

English and American lawyers and legal historians in an

equal degree. Upon Englishmen and upon Americans lies
an equal responsibility to take care that all that they have
to disclose for our teaching shall be disclosed and put at the
service of those who most need it and can make the best use
of it.
These old Year Books, what are they? Perhaps even in

a Journal like this, though it emanates from one of the larg
est law schools in the world, it may not be amiss to say
shortly what they are, for no other branch of our English
and American common national literature does the modern
man or woman of literary aptitude and inclinations and of
even much more than average culture and of no small legal
knowledge know so little as of our old Year Books. Let me
quote here what I said a couple of years ago in a lecture in
the University of London: "The Year Books: What are

they? How can I, in words few or many, best enable you to
realize most sharply and clearly what they really are?
Come back with me through the centuries to a time com

pared with which the Revolution and the Reformation are

but modern events ; to a time away back beyond the Wars of
the Roses and beyond the great story of Joan of Arc, to a

time a hundred years and more before Chaucer wrote the
Canterbury Tales or Gower the Confessio Amantis�to the
early years of Edward I. Then come with me to West
minster Hall. There, sitting on a dais by the wall, are the
Justices of the King's Court of Common Bench, some three,
four or five of them, with the Chief Justice in the middle, in
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their scarlet robes, with close fitting coifs on their heads.
The clerks of the Court are doing their business at a table
in front of them. On the floor of the Hall, standing here
and there about the clerks' table, are the Serjeants, who
alone had the right of audience in the Court of Common
Bench. They, too, wear coifs, for the coif is the mark of
the Serjeant's degree, and curious parti-coloured robes.
Somewhere near by is a stand or box, known as The Crib,
where the apprentices of the law sit or stand and listen and
learn law and practice against the time when they shall be
entitled to wear the coif and to plead before the Justices.
Serjeants are arguing a case. There may be some half-
dozen or even more Of them engaged in it. They are talking
one against another. The Justices are intervening now and
again in the debate. Repartees, sarcasms, aptly quoted
proverbs, verses from the Bible and what not are bandied
about. The most highly cultured life of the thirteenth cen

tury is finding its fullest expression there. And somewhere
in that Hall, perhaps in the Apprentices' Crib, perhaps else
where, there is a little company of men, how few or how
many I will not even attempt to guess, who in some sort of
shorthand of their own are noting down in the living lan
guage of the day the speeches and shifting arguments of
the Serjeants and the matters of fact they spoke of, hot
from the actual present life of the time, the jibes, the re

torts, the quips, the criticisms by the Court, the judg
ments�whatever else might interest them. And what these
men noted and wrote down make what we call today the
Year Books, or part of them."
These Year Books are the foundation of the common law

of England and America. Though that common law is now
well and firmly established, there was a time, long centuries.
ago, when it was not so established ; a time when it was be
ing slowly and gradually forged. The Year Books take us.

back to that long succession of far-off years and show us

how those principles of law which are now thoroughly
recognized and established were once matters 'of doubt and
contest, and after what struggles and difficulties and uncer

tainties they were at last generally accepted. In their His
tory of English Law, Pollock and Maitland declared that.
"the first and indispensable preliminary to a better legal
history than we have of the later middle age is a new, a
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complete, a tolerable edition of the Year Books."1 And

Maitland said elsewhere that "if to the whole mass of mate

rials for the history of law England had nothing to con

tribute but these Year Books, England's contribution would

still be of inestimable value."2
Not to the legal historian nor to the lawyer alone are

these old books absolutely necessary for the full under

standing of their subjects. They are equally necessary to

the historian of each and every side of mediaeval English
life. If you search them and ask them intelligently you

will find in them answers to most questions touching the

history and condition of the people. "It will some day seem

a wonderful thing," Maitland wrote, "that men once

thought that they could write the history of mediaeval Eng
land without using the Year Books. . . . These Year

Books come to us from life. Some day they will return to

life once more at the touch of some great historian. They
are equally necessary to the historian of our language, for
they contain reports of what real living men, relating and

discussing the actual facts of contemporary life in their own
natural words, actually said. They tell us exactly how
French was spoken in every-day life in England six hun
dred years ago. For the philologist they are sources of

quite unique information, but because they are practically
unknown they have remained unused. Even in the prepara
tion of the great Oxford Dictionary, now nearing its com

pletion, no one was set to search the Year Books for early
examples and meanings of words. Such, very briefly, is
something of what our old Year Books are, and there is
nothing else in the whole world like them. "What," Mait
land asked, "has the whole world to put by their side? Are
they not the earliest reports, systematic reports, continuous
reports of oral debates? In 1500, in 1400, in 1300 (and
even before then) English lawyers were systematically re

porting what of interest was said in Court. Who else in
Europe was trying to do the like�to get down on paper or
parchment the shifting argument, the quip, the expletive?
Can we, for example, hear what was said in the momentous
councils of the Church, what was really said at Constance
or Basel, as we can hear what was really said at West-

>Vol. I; p. xxxv (2nd Ed.).
2 Selden Society's Year Book Series I. p. xvii.
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minster long years before the beginning of the Conciliar
age?"3
How comes it, then, that books of this unique character,

documents of such extraordinary interest and value, remain
so little known, and because so little known, so little studied
and used, books of which Pollock and Maitland have said
that they should "be our glory, for no other country has

anything like them; they are our disgrace, for no other

country would have so neglected them."4 In the first place,
the original manuscripts are written in a mediaeval script
teeming with arbitrary abbreviations and what one may
call stenographic symbols and can be deciphered only by
experts. Further, they are in a language, the language of
the mediaeval courts, the language which today we call

Anglo-Norman, and this language requires some expert
knowledge and experience for its understanding. The
earlier printers were quick to recognize the value of these
books and not later than seven or eight years after the in
troduction of printing in England began to print and pub
lish volumes of them ; and during the sixteenth and seven

teenth centuries a considerable business was done in an er

ratic sort of fashion in the production of these volumes. Up
to 1678 none of the reports of the reigns of Edward I, Ed
ward II, or Richard II had been printed, but in that year an

*

association of printers produced an edition of the Year
Books of the whole reign of Edward II, together with the
memoranda of cases heard in the Exchequer during the first
twenty-four years of Edward I, but these latter cannot

properly be reckoned amongst the Year Books. After issu

ing this volume, the same printers proceeded to reprint the
then out-of-print volumes of the earlier editions, issuing
nine volumes in 1679 and one in 1680. These eleven volumes
form what is now looked upon as the standard black-letter
edition of the Year Books and are generally known as the

Vulgate, a name which I believe Maitland first bestowed
upon them. With the publication of this edition the curtain
fell upon the printing of Year Books and was not lifted
again for nearly two hundred years. No serious attempt
has yet been made to print the Year Books of Richard IPs
reign.
3 Ibid., p. xvii.

�History of English Law, Vol. I, p. xxxv (2nd Ed.).
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What is the least which I can say here of these old printed
editions? In the first place, perhaps, I ought to say that I

do not suppose that anyone for many long years past has
really read in any seriously critical fashion the whole of

them. No one who is competent to do so has had the time

to give to such an unprofitable piece of work. "To read

straight through the Year Books in their present condition,"
Sir Frederick Pollock wrote many years ago,5 "is a task

that no man living can be expected to undertake." "Those
who have attempted to read them," Maitland wrote, "will
know how bad, how incorrigibly bad they are" ; and he re

ferred to them again as "that hopeless mass of corruption
that passes as a text of the Year Books." The original
manuscripts are corrupt enough, are full of bewildering
omissions and blundering perversions and distractive mis
takes of all kinds, due to the carelessness and incompetence
of hack copyists, but what these old printers found quite
bad enough and more than bad enough they have left still
worse. The men employed by the publishers to transcribe
the manuscripts for the printers' use were obviously un

equal to their task; and there was certainly, one may con

fidently assert, no attempt at proofreading. What the com

positors first set up was printed and sent out into the world

just as it stood. This was a state of affairs too disgraceful
to English scholarship, one may even say to English patriot
ism, to be allowed to continue forever. Some hundred and

twenty years ago the Select Committee appointed to inquire
into the state of Public Records of Great Britain and Ire
land recommended that "the Series of the Year Books from
Edward I to Henry VIII be completed by printing those
hitherto unpublished . . . and also by reprinting the
rest from more correct copies, as those which are in print
are known to be in many instances incorrect and erro

neous." It was not until the lapse of two-thirds of a cen

tury that anything was done to carry out this recommenda
tion. I have not space to tell the whole story. I must deal
with it very shortly. Sometime before 1863, Mr. A. J. Hor-
-wood was commissioned by the then Master of the Rolls to
edit the unpublished Year Books of Edward I and after
ward to fill up from original manuscripts the gap existing
6 In the Introduction to the third edition of his Principles of .Contracts'..
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in the old editions between the tenth and seventeenth years
of Edward III. Of the reign of Edward I, Mr. Horwood
published five volumes. His work was taken up by Mr. L. 0.
Pike, who completed, in successive volumes, the assigned
task of filling up the existing gap in the reign of Edward
III, and he also re-edited and published the reports of the
seventeenth and eighteenth years. All aid from the Gov
ernment then stopped, and Mr. Pike could do no more. Mr.
Horwood's and Mr. Pike's work was far, very far, in ad
vance of anything that had gone before. It is difficult to
imagine Year Books edited in a more accurate and scholarly
fashion than Mr. Pike edited them. He died a few years
after the publication of his last volume, and it is a matter

of much regret that through the withdrawal of the Govern
ment subvention we have no more of his work.
Now I must say something of the work of the Selden

Society in this connexion. It is a Society of English and
American Scholars founded in 1887, very largely by the
efforts of Maitland, to advance the knowledge and to en

courage the study of the History of English Law, which is
the History of American Law. It is the only society aiming
at and carrying out these ends. It is a purely private soci

ety. It has no government subvention. Though a purely
private society, it has done and is doing work which goes

far beyond any private or limited interests; work which

scholars, regardless of place or country, could not and can

not possibly leave undone, if in any way it can be got done ;
nor could, nor can, it is to be hoped, Englishmen or Amer

icans patiently contemplate being done by other than Brit
ish or American editors. Of all the Work the Society has
done and is doing the editions and publication of the early
English Year Books is the most important and is the most

urgent. As the surviving Year Books of Edward Fs reign
�there are not very many of them�and the hitherto un

edited years of Edward III had been put into the safe hands
of Mr. Horwood and Mr. Pike, the Selden Society deter
mined to commence its work with a new and fair edition of
those of the reign of Edward II. The text of the Vulgate
edition is extremely corrupt. It is made from one single
manuscript only, and there are several others known to us

now, supplying many additional cases, besides enabling us

to correct the errors and corruptions in the one text which
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the old edition followed, or was supposed to follow. Mait

land himself was the first editor, and, edited by him and

other editors, the Society has now published some dozen

volumes of the Year Books of Edward II, including the

three volumes of the Eyre of Kent, edited from- various

manuscripts, carrying the reports, with some temporary
omissions, up to to the eighth year. But its efforts are

greatly hampered and thwarted by its want of money. The
cost of printing has increased so greatly of recent years that
the Society cannot at present see its way to publish a vol

ume of Year Books oftener than every two years. And it is
the only body doing work of this kind. It is only necessary
to state these bare facts to make it plain to what a parlous
state Year Book scholarship is now reduced. I write

strongly because I feel strongly. It is a shame to English
scholarship, to American scholarship, to the patriotism of
the two nations, that a mere private society dependent en
tirely upon such small funds as it can gather up year by
year in England and America should be left to struggle
alone with a work of such national value and importance,
to have to do it bit by bit as its revenue permits, quite un

able to make comprehensive plans for the future, dependent
wholly upon such editors as have been enthusiastic enough
to qualify themselves, at much sacrifice of their time and
other interests, for the work, unable to take any steps for
providing successors to these very few when in the course

of time they have to fall out. What Year Book study has
already done in the comparatively few years in which it has
been seriously pursued stands on record elsewhere. To
what it may do if a free course be opened to it, who shall
set a limit? It has been left too long to a mere private soci
ety, dependent upon an inadequate and uncertain income,
to produce the material which it is absolutely necessary that
students of legal history, that students of mediaeval history
in general, should have at their service if they are to be
adequately equipped for their work. We left our old Anglo-
Saxon laws to be edited by a German scholar. Are we go
ing to leave also this unique glory of our English and Amer
ican nation�our old Year Books�to be edited for us by
foreign scholars ? It is high time, and more than high time,
that Year Book scholarship should be lifted out of this
slough of despair. No lawyer, no scholar of any kind, will
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be inclined to doubt its importance. It should be adequately
equipped for the work it has to do. Endowed offices should
be created in connexion with it which would justify young
men to qualify themselves for editing Year Books. "How
am I," Maitland asked years ago, "to induce young men to
learn enough about the law of the fourteenth century to
enable them to edit Year Books." And again : "As matters
now stand an endowed office is almost the only reward that
can attract a man from the beaten and lucrative paths of
practice and induce him to write about law something that
will not be of direct use to legal practitioners." There is a

great opportunity for someone dowered with ampler means
than he needs for his own purposes to win the gratitude of
a world of scholars and a noble and abiding monument for
himself. Mr. Boutell has pointed out the way in the May
number of this Journal.
I will conclude this paper even as I concluded my lectures

in the University of London on the Year Books,' for I see no
better way of concluding it : "With Year Book Scholarship
time is pressing. The lighted torch is now in very few
hands. Are we going to do anything, is anybody going to
do anything, to ensure that when perforce it fall from those
few hands there shall be men properly qualified to take it

up and carry it on before it dies out? It may be easier to
keep it alight than to relight it." I have appealed to Eng
land. I now appeal to America, whose national heritage
these Year Books are every whit as much as they are Eng
land's. She is co-heiress with England of them, and her
responsibility in regard to them is every whit as great as
is England's.



THE TEST OF PARTNERSHIP

CONSTANTINE J. SMYTH

WHAT are the ingredients of a partnership? How are

we to determine whether or not a given state of facts
evidences a partnership? This is not easy to answer.

Lindley in his work on Partnership, 3rd Ed., 2, 3, says that
not less than fifteen definitions of a partnership have been
given by different learned lawyers, no two of which agree.
And Sir George Jessel, Master of the Rolls, commenting on

this in Pooley v. Driver, L. R. 5, Ch. Div. 458, 471, declared
ironically: "And I suppose anybody by reading the fifteen

may get a general notion of what a partnership means."

Story, Bates, & Mechem agree with Lindley that no defini
tion of a partnership applicable in England and in all juris
dictions in this country has been given, and I know of no
author or (jourt which has spoken to the contrary. The rule
in England is not clear. In this country we have in the
States common law and statutory definitions which are not
in harmony, and in addition a federal definition.
For the purpose of our study, partnerships may be

divided into two classes�real partnerships and partner
ships by estoppel. The first depends upon the intention of
the parties, and the second, in large part, on their conduct.
Where the question is as to whether certain persons, inter
se, are partners, intention is the criterion. Unless you can

say from a consideration of the contract, written or oral,
expressed or implied, under which they operated, that they
intended to form a partnership, there is none. The question
usually arises where a person connected with an enterprise
which, let us say, has proven successful, insists that he is a

partner and, as such, entitled to a share in the profits, while
the others connected with it deny his claim. Whether he is
right or not must be determined by getting at the intention
of all concerned as the same may be disclosed by the con
tract between them. The dispute may also arise, and very
often does, where partners in a business which has failed
seek to hold somebody else responsible with them for its
debts on the theory that he was a partner. There, as in
the other instance, intention is the touchstone. But the rule

10
' '"" "
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is entirely different where a third party, one outside of the
alleged partnership�a creditor, say�seeks to hold a person

responsible as a member of a copartnership, or firm, as it is
often designated. There intention, while important, is not
essential. Of course, if a creditor can establish that the

person whom he is endeavoring to hold as a partner in
tended to become one, was one in fact, he can hold him, but
he does not need to show this. If he is able to establish that
he held himself out as a partner, or permitted others to hold
him out, and that he, the creditor, believed, because of this

holding out, that he was a partner, and so believing extended
credit to the firm, the alleged partner would be deemed a

partner though neither he nor those with whom he was

associated ever intended that he should be�and this may be
so even where it was clearly understood between them that
he was not to be a partner. The actual intention in such a

case would be immaterial. It would be a fraud, says the

law, on the creditor to allow the ostensible partner, after
he had induced the creditor by his conduct to part with his

goods to the firm in the belief that he, the ostensible partner,
was in fact a partner, to deny that he was. Such a partner
ship exists by virtue of the doctrine of estoppel, and is called
a quasi-partnership. There is not very much difficulty in

determining when a partnership of this kind exists. But a

real partnership is quite different. In that case intention to

form the partnership is indispensable�that is, intention to

do all the things which in the eyes of the law constitute a

partnership. What are they? We will first take a glance at
the law of England, and then consider the law of this coun

try upon the subject.
There are three cases�Grace v. Smith, 2 W. Bl. 998, de

cided in 1775 ; Waugh v. Carver, 2 H. V. L. 235, decided in

1793, and Cox et al. v. Hickman, decided by the House of

Lords in 1860, 8 H. L. Cas. 268�which may be regarded as

landmarks in the path of the investigator. In the first case

Smith, was sued as a secret partner of one Robinson, by a

creditor. No question of estoppel was involved. The in

quiry was simply whether Smith was in fact a partner. The
court said that, "Every man who has a share of the profits
of a trade ought always to bear his share of the losses. And
if one takes part of the profits he takes a part of that fund
in which the creditor of the trader relies for his payment.
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* * * I think the true criterion is to inquire whether Smith
agreed to share the profits of the trade with Robinson, or
whether he only relied on these profits as a fund of pay
ment, a distinction not more nice than usually occurs in

questions of trade or usury." It was ruled that since
Smith's debt was not payable out of the profits, he was not
a partner. The test thus applied was profit-sharing;
whether net or gross profits was meant is not disclosed.
The reason given, i. e., that he who takes part of the profits
takes part of the fund on which the creditor relies and
therefore should bear a part of the losses, is not sound, for
it is a universal law of partnership that a partner has no

right to the profits until the creditors have been paid. There
are no profits, in a true sense, while debts remain unsatis
fied. We often speak of gross profits, but that is hardly
accurate. Besides, profits do not constitute the only fund
to which creditors may resort for satisfaction of their
claims. The individual property of each partner is liable.
Mechem on Partnership, 44.
It is not clear from the opinion whether or not the part

nership was to be treated as an actual one> i. e., one between
the parties themselves or only a partnership as between
them and the creditor. There is an intimation in it that
Smith might be a partner if he shared in the profits, al
though not a partner as to those who controlled the busi
ness from which the profits came. But, however that may
be, it was held that he was not a partner, because he did not
participate in the profits.
Eighteen years afterwards the Waugh case came on for

decision. It was, we learn from the opinion, extremely well
argued. Waugh was the creditor and he brought assumpsit
against Carver and others alleging that they were partners
of one Giesler to whom he had sold the goods for which the
action was instituted. It appeared that Carver and his
associates had a written agreement with Giesler by which
they were to share with him in the profits of his business
and he was to share with them in the profits of their busi
ness. But they had also an express stipulation in the con

tract that Carver and his associates should not be liable for
any losses sustained or for any act done by Giesler, nor
should he be responsible for any act of theirs. Notwith
standing this Waugh, as we have seen, sought to hold Carver
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and the others for an act of Giesler's and upon the theory
that he was a partner. Coming to decide the question, Lord
Chief Justice Eyre said : "The case, therefore, is reduced to
the single point, whether the Carvers did not entitle them
selves, and did not mean to take a moiety of the profits of
Giesler's house, generally and indefinitely, as they should
arise, at certain times agreed upon for the settlement of
their accounts. That they have done so is clear upon the
face of the agreement . . ."; and, following Grace v.

Smith, decided they were liable as partners. This holding
seems to be at cross purposes with my statement that the
intention of the parties always governs save where a per
son by his conduct has been guilty of deception. There is
no charge that Waugh was deceived, and it is manifest that
it was the intention of the parties that Carver should not
be liable for the acts of Giesler. On what principle, then, is
he held responsible? On the principle, says the court, that
"he who takes the general profits of a partnership must of

necessity be adjudged a partner in order that he may stand
in a just situation with regard to the creditors of the

house"; and then adds, "for though with respect to each
other these persons were not to be considered as partners,
yet they make themselves such in regard to their transac
tions with the rest of the world." There was no intention
to become partners and there was, as we have seen, no

estoppel. Then it must be that the mere fact, without more,
that Carver and his associates had agreed to take part of
the profits, made them partners as to the creditor and liable
as such notwithstanding their agreement. In other words,
they were not-true partners�partners between themselves ;

nor were they partners by estoppel, because they had done

nothing to deceive the creditor. Yet as to the creditor they
were partners, solely because they had participated in the

profits.
The injustice of this rule has been strenuously urged by

many. It is said that if a man lends money to another at an

agreed rate he is treated as a creditor and not exposed to

any risk beyond the loss of the money advanced, while a

person who had lent money at a rate of interest fluctuating
with and payable out of the profits of the borrower is

treated as a partner and subjected to loss not only of what

he had advanced but of his entire estate [Lindley on
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Partnership, 65] , for, need we add, every piece of property
a. partner has is liable for the debts of his firm. None the

less the rule prevailed in England for upwards of eighty-five
years. From time to time, however, as a student of the

subject will notice in the course of his examination of the

decisions, efforts were made to get away from the rule by
resorting to attenuated distinctions, some of which are dis
coverable in the decisions of our own courts ; as, for in

stance, that one who shared only gross profits, or who
shared profits not as profits but as something else, did not
come within the purview of the rule in Grace v. Smith.
It was ruled in Benjamin v. Porteus, 2 H. Blacks, 590,

that a broker who received the whole proceeds of the sale of

goods entrusted to him to dispose of, less a certain amount
which was to be paid to the owner, was not by reason of this
fact a part owner of the goods. He was to share in the
gross, as distinguished from the net profits. Lord Ellen-

borough decided in Dry v. Boswell, 1 Camp. 330, that no
partnership was established by an agreement between the
owner of a barge and one of his workmen whereby the lat
ter was to receive for his wages one-half of the gross earn

ings. Mr. Baron Parke declared in Heyhoe v. Burge, 9 C. B.
431, that a person who shares gross profits is not a partner,
but the one who lakes part of the net profits is. Just why
this is so the opinion as reported does not tell us, and we

cannot see any reason for it, unless it be that since he was

to receive a fixed part of the gross profits it must be taken
that he was not to be liable for any of the losses. The
amount coming to him was to be determined before the;
amount of the losses, if any, was fixed. .

In ex parte Hamper, 17 Ves. 412, it was made clear by
Lord Eldon that if a man was to be compensated for his
labor not by a specific interest in the business but by a

given sum of money, in proportion to a stated quantum of -

the profits, that did not make him a partner ; but if he was
to have a part of the profits as such, that did make him a

partner at least as to third parties.' This is a subtle dis
tinction produced by a desire to escape from the harshness
of the rule in Grace v. Smith without appearing to do so.
The distinction obtains in many of our own jurisdictions
and in its application has often been a stumbling block for
courts. Story on Partnership, 7th Ed., Sec. 34.
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Thus the law of England stood until , the decision in Cox
et al. v. Hickman, which upset completely Grace v. Smith,
although it did not expressly do so. In that case a failing
concern made an arrangement with its creditors by which
it turned over its business to trustees who were to divide
the net income derived therefrom among the creditors
ratably. The trustees became indebted to Hickman for
goods supplied. They were unable to pay and he brought
action against the creditors on the assumption that because
they were to receive a part of the profits, they were partners
of the trustees and liable as such. The contention would
have been sound if the Grace case was followed, but the
House of Lords, where the cause was decided, refused to
follow it, saying that while the sharing of the profits was

some evidence of a partnership it was a fallacy to hold that
it was conclusive evidence of that relation, and added, "It is
not strictly correct to say that his [the alleged partner's]
right to share in the profits makes him liable for the debts
of the trade. The correct mode of stating the proposition is
to say that the same thing which entitles him to the one

makes him liable for the other, namely, the fact that the
trade has been carried on on his benefit, i. e., that he stood
in the relation of principal towards the partners, acting
ostensibly as the traders, by whom the liabilities have been
incurred and under whose management the profits have
been made." The clear purport of the decision is that
agency is the test. Was the person charged as a partner in
the relation of a principal towards the others�those acting
ostensibly as the traders ? If so, he was liable as a partner.
It would seem even that under this decision the agency need
not be mutual. If those conducting the business were his
agents, though he was not theirs, he would still be a partner.
This rule mistakes cause for effect. Of course, each partner
is the agent of all the other partners, but this is so because

they are partners. There are innumerable instances where
one man is an agent of another though he is not his partner.
There can be an agency without a partnership between the
parties, but there cannot be a partnership without a mutual
agency between them. It must be, therefore, that agency is
not the criterion.
After this decision an act of Parliament was passed to

the effect that the advance of money by way of a loan to a



16 GEORGETOWN LAW JOURNAL

person in trade for a share of the profits should not of itself
make the lender responsible as a partner. The effect of this

statute, according to Kelly, C. B., in Holme v. Hammond,
L. R. 7 Ex. 218, was that sharing in the profits by a trader

should be no evidence at all of a partnership. To that ex
tent it was a modification of the Cox case, which held that
it should be some evidence, but not conclusive, as was said
in the Grace case. But this does not change the ruling that
agency [possibly mutual agency] is the test, and that ruling
stands today as the law of England, although it has been
somewhat criticized in later decisions.
In the United States there is, as we have said, much

difference of opinion upon the subject. To examine the
criterion applied in each jurisdiction, state and federal,
would be impracticable, if not unprofitable. The purpose of
this article can be sufficiently served by considering only a

few.
Missouri holds that a mere participation in profits and

losses does not necessarily constitute a partnership (Clif
ton v. Howard, 89 Mo. 192), that it is essential that there be
a community of interest in the,subject-matter of the part
nership, and that this interest must not be that of mere
joint tenants or tenants in common. Consequently, where
the owner of a farm entered into an agreement with another
person�a tenant�to cultivate it, each to defray a moiety
of the expenses attending the cultivation and to share
equally in the profits, they were not partners. Donnell v.
Harshe, 67 Mo. 170. If we say the subject was the farm,
the parties did not have a community of interest in it, be
cause it belonged to only one of them. If we say that the
crops were the subject, each of the parties had a right to an

undivided one-half and no more. As to them they were
tenants in common. Each, it is true, had an interest in the
profits, but that was not sufficient in Missouri to make them
partners.
New York is in direct conflict with Missouri. According

to the decisions of that State, sharing of profits makes the
participants partners. Leggett et al. v. Hyde, 58 N. Y. 272.
Hyde lent a sum of money to a firm for the use of which he
was to receive one-third of the profits of the business every
half year. He was sued as a partner on a debt of the firm.
The court adjudged him liable on the ground that he par-
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ticipated in the profits as such. In doing so it approved the
decision in the English cases of Grace v. Smith and Waugh
v. Carver, supra, and rejected Cox v. Hickman, which over

ruled them. The facts indicate that Hyde never intended to
become a partner, but that, of course, is immaterial, since
he did what made him a partner in the eye of the New York
law. He was responsible for the legal consequences of his
act.
Sometimes much difficulty is experienced in getting at

the intention of the parties. Take, for example, where they
do all the things which the law says constitute them

partners, yet declare in their contract they are not partners.
At first glance it would seem clear that they were not for

they had said they were not, but that does not always fol
low. The declaration of intention is, of course, a weighty
fact to be considered when seeking for an answer, but it is
not controlling. Parties are, as we have just said, charge
able with the legal consequence of their acts, and when
those acts indicate a partnership according to law, the fact
that the parties declared they were not partners must be

rejected as a mere conclusion contrary to the inference
which the law draws from what they did. Beecher v. Bush,
45 Mich. 188; Fechteler et al. v. Palm Bros. & Co., 133
Fed. 462.
While the Hyde case was one in which the party who

sought to establish the partnership was a creditor, there is

nothing in its reasoning which indicates that the result
would have been different if the contest was by the admitted
partners to have it adjudged that another person was a

partner of theirs. The decision is not bottomed on

estoppel but on the fact that Hyde was to have a part of the
profits. Evidently the court regarded the profits as the sub

ject of the partnership, and in them he and the conceded
members of the firm had a community of interest. But the

query arises: If the profits only were the subject of the
partnership, did he have any right to participate in the man

agement of the business which produced them? If he had
no voice in directing the business of the firm, was it not
unfair and indefensible as a matter of principle to hold him
responsible for debts contracted by the firm? However
that may be, it is the law of New York, and that is all we
are now concerned with.
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Illinois and New Jersey seem to follow the New York

rule. Robbins v. Laswell, 27 111. 365; Voorhees v. Jones,
29 N. J. L. 270.
The learned Judge Cooley, speaking for the Supreme

Court of Michigan in Beecher et al. v. Bush, ante, made a

valuable contribution to the subject we are considering.
The action was by a creditor, George Beecher, as a partner
with one Williams. Goods were sold to Williams and

charged to him. Beecher was not held out as a partner.
The creditors did not claim that they trusted Williams in

the belief that Beecher was his partner. The court said
that Beecher was neither a partner by estoppel nor by in
tent. Yet it was sought to hold him as a partner because
he was to receive each day a sum equal to one-third of the

gross receipts. No importance was attached to the fact
that the sum was to be equal to one-third, not one-third, of
the profits. It was said that no case ought to turn upon an

unimportant and verbal distinction between the statement
that he was to receive a sum equal to one-third of the gross
receipts and a statement that he was to have one-third of
the receipts, yet it was admitted that the distinction might
be material in a case where the question was as to whether
the profits were received as a partner or by way of compen
sation for services. The case proceeded on the assumption
that Beecher was to receive one-third of the gross profits
without any qualifications, and held that except where one

allows the public to be deceived by the appearance of a

partnership when none exists, a person is never to be
charged as a partner unless by contract and with intent he
has formed a relation in which the elements of partnership
are to be found. These elements, said the court, are (1)
"community of interest in some lawful commerce or busi
ness, (2) for the conduct of which the parties eventually
are principals of and agents for each other, with general
powers within the scope of the business, (3) which powers,
however, by agreement between the parties themselves may
be restricted at option to the extent even of making one the
sole agent of the others and the business." The court held
there was a community of interest in the profits, but denied
that either one clothed the other with any agency to act on
his behalf, and concluded by asking how Beecher could be
said to be a principal in a business over which he had no
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control. A defender of the New York formula would have
answered probably that since participation in the profits
made him a partner, he had as a consequence all the inci
dental powers of a partner and therefore had a right to
share in the control of the business. Be this as it may, the
Beecher case is well worth the student's attention, not only
because of its discussion of the points we have referred to,
but of other matters as well.
The Federal Court of Appeals for the Sixth Circuit ruled

that when we find a business carried on for the joint benefit
of two or more persons, with an agreement for a mutual
participation in the profits as profits, the "intention to be
partners is made out." Fechteler et al. v. Palm Bros.,
supra. This case called for two elements, i. e., a business
carried on for the joint benefit of the parties and an agree
ment for the mutual participation in the profits as profits.
A leading case on the subject, so far as the Federal jurisdic
tion is concerned, is Meehan v. Valentine, 145 U. S. 611.
The court refused to follow the doctrine of Cox v. Hickman,
to the effect that mutual agency was the test (p. 622) , and

said, paraphrasing the language of Ward v. Thompson, 22
How. 330, 334, that the requisites of a partnership were that
the parties must have joined together to carry on a trade
or venture for their common benefit, each contributing
property or services and having a community of interest in
the profits. This, it will be observed, is not in harmony
with the New York rule which made profit-sharing the sole
test. The court quotes from Story to the effect that profit-
sharing as to third parties may be regarded as presumptive
proof of partnership, to be repelled and overcome by other

circumstances, but that the true rule should be that the

agreement and intent of the parties themselves should

govern all the cases. "If they intended a partnership in the

capital stock, or in the profits, or in both, then that the

same rule should apply in favor of third persons, even if

the agreement were unknown to them. And on the other

hand, if no such partnership were intended between the

parties, then that there should be none as to third persons,

unless where the parties had held themselves out as partners
to the public or their conduct operated as a fraud or deceit

upon third persons." The Meehan case expresses the Fed

eral rule which prevails in every national court save where
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the court sits in a State which has a statute giving a dif
ferent definition of a partnership. In such a State the

court follows the statute, but where there is no statute it

follows the general law as announced in this case. It has

been followed and applied in Drake v. Hall, 220 Fed. 905,
908 ; Bankers' Surety Co. of Cleveland v. Maxwell, 222 Fed.

797, 800 ; and Metropolitan S. S. Co. v. Pacific-Alaska Nav.

Co., 260 Fed. 973, 978.
The text writers, after a careful analysis of the American

and English decisions, the French Code, and European text
books on the subject, are agreed that, as a general rule, a

partnership is (1) a contract relation subsisting between

persons (2) who have combined their property, labor or

skill in (3) a legal enterprise or business (4) as principals,
for (5) the purpose of joint profit. Bates on Partnership,
1 ; 1 Ewell, Lindley on Partnership, 1 ; Story on Partner

ship, 2 ; Mechem on Partnership, 15. The partnership must
result from contract, not implication of law. 1 Bates, Sec.
3. The venture must be a legal one and it must be for profit.
A corporation is a person within the meaning of the defi
nition just given. Lindley says, Id. 17, nothing perhaps can

be said to be essential to a partnership except a community
of interest and profits resulting from an agreement to share
them. But the usual characteristics of the relation, as given
by him, are substantially the same as those found in the
works of the other authors, and, I may add, they harmonize
with the definition of the Meehan case save that it does not
say that the relation must be contractual and the business
legal, but both elements, I think, were in the thought of the
court, though not expressed.
Fewer ingredients than those enumerated may be re

quired by some of the States, but none requires more. A
careful lawyer, however, will not venture an opinion as to
what is necessary to indicate a partnership without first
making a thorough study of the statutes and decisions of
his own State upon the subject.
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Richard S. Harvey
Georgetown Law School

Part I: Public Addresses

"TF Europe had such a melting pot of opinions on national
-I- policies, much good would flow from it. Opposing in

terests could there present arguments in open arena; and
with the natural discounts and offsets allowed for, the net
result would be an international viewpoint and a substan
tial agreement on the right course to pursue." Such was

the observation of a diplomatist of long experience, after
one week at the Second Session of the Institute of Inter
national Law and Politics, which held sway atWilliamstown
in the Berkshires from July 27 to August 25, occupying the
dormitories and other forms of equipment which are com

prised in the modern institution of learning.
Seldom has a generalism been better justified.
Official observers represented the Departments of State,

War and Navy�participating in discussions, wherever
their particular field of international law was concerned.

Let us pause for a moment while we study the nature of
the public lecture courses and the personnel of the lecturers.
At the First Session, held atWilliamstown in the Summer

of 1921, Viscount Bryce's series of eight lectures upon In
ternational Relations had been the outstanding feature. To
fill the vacancy caused by the death of so eminent a scholar
and diplomatist was a task indeed ; but the managers of the
Institute were fortunate in securing the attendance of
Lionel Curtis and Philip Henry Kerr, well known British
publicists, who jointly undertook the presentation of "A
British Outlook on the International Problem."
When the United States and Great Britain pool interests

and exert their joint influence, things happen in the inter
national sphere; at least, no corresponding element of
equal weight as yet has loomed above the international

21
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horizon, although we are not so rash as to assert the future

may not hold other and different situations in store. Kin

dred nations, like near relations in general, albeit they have

the same ultimate destination in view, frequently display
their independence by traveling along separate and even

divergent routes.
The careers of these spokesmen were well calculated to

prepare them for discoursing on the policies and aspira
tions of British leaders in statecraft and empire building.
Mr. Curtis has seen active service in those progressive cir

cles which shaped policies in South Africa and India�al

though the home government at this moment is inclined to

"go slow" in extending powers which might imperil main
tenance of control over the more than 300,000,000 subjects
it inherited from the South African republics and the
Ancient and Honorable East India Company. Mr. Curtis
has filled the chair of Lecturer on Colonial History at Ox
ford. His associate, Mr. Kerr, also spoke with a fullness of
experience drawn from direct contact with the doings in
the political world. Six years of apprenticeship as Secre
tary to the Prime Minister of Great Britain, including as it
did the stirring period of 1916-21, entitle one to a degree as

Master of Politics. Such close relationship to Lloyd George,
the redoubtable Welsh leader, was an experience which
could not well be duplicated�at least not in modern times.
A term of editorship of "The London Round Table" was an

added reason for conferring upon Mr. Kerr the "Master of
Politics" degree I have conceded should be his.
The messages these representatives of Great Britain car

ried to Williamstown impressed their audiences as the pro
ducts of minds in substantial accord with American ideals
in the realm of world-politics. Mr. Curtis dealt with the
need of taking chances to obtain results�he proclaimed
the virile gospel that "responsibility is the only sure foun
dation for law. To live in freedom, one must live danger
ously." Both lecturers insisted the time had arrived when
a world-wide community of interest must be realized and
must receive recognition along workable lines. Something
akin to a permanent conference of countries an interna
tional round table and commonwealth of the world was
proposed. Such an institution, framed in a manner re
sembling the relationship existing between the component
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sections of the British Empire, it was claimed would lead to
a general peace-conserving agreement. The creation of a

League of Nations was not advocated; something was

sought that would gain respect and obedience by consent
rather than by force. Perhaps "Society of Nations" is the
term with the nearest approach to this formative contribu
tion to the vocabulary of the law of international relations.
"Modern Brazil, in its Political, Economic and Social

Aspects" was the theme of the course delivered by Dr.
Manoel de Oliveira Lima, former Minister from Brazil and
Professor of Law at the University of Rio de Janiero. Diplo
matic dealings between his homeland and the United States
have flown so smoothly along that not one exciting incident
afforded excuse for dramatic effect. That the United States
in one particular should follow the example of Brazil, viz.,
eliminate the color line by absorbing the African element

through intermarriage was a proposition which aroused
more than passing notice; indeed, a degree of dissent bor

dering upon resentment was^ observed. Like the dying
Portuguese Marshal who astonished his confessor by stat

ing he had no enemies to forgive�"I have killed them all !"
�the learned ex-Envoy from Brazil would have us extin

guish the American negro by destroying his racial person
ality! However,. it was the consensus of opinion a North

American audience was not particularly concerned with a

proposal which no doubt was primarily intended to supply
excellent political material in Brazil.
Professor Fugisawa of Tokio, in his treatment of "The

Recent Aims and Political Development of Japan," empha
sized the diminishing influence of militarists in the affairs

of the Island Empire ; while Dr. Redlich, Professor of Inter
national Law at the University of Vienna, described the

development of the Holy Roman Empire, and its extinguish
ment under the regime of Napoleon, joined with a clear

account of the events which led up to the triple alliance be

tween Germany, Austria and Italy. The dissolution of that

international copartnership�when Italy in 1915 elected to

take sides with the Entente Allies and to oppose Teutonic

ambitions�was treated with a wealth of detail, drawn from
Austrian archives. In his final lecture, Professor Redlich

voiced his appreciation of the false steps which dependence
upon Prussia had compelled Austria to take. He lamented
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the absence of any guiding influence which can weld to

gether German thought and Austrian art and create a com

posite modern Teutonic state in Middle Europe. It was evi

dent those hyphenated states which spread their strange
names over the post-war map of Central Europe do not ap

peal to Professor Redlich; to his mind this grouping of

governments on ethnological lines is an unwise division of

territory�it represents an unstable arrangement which

spells neither efficiency nor permanency. When the genial
and learned lecturer dwelt upon his desire for a union be

tween Austrian art and German energy, it was apparent he
had in mind the career of the Germany of historic days,
prior to the time when Prussia became the dominant state

and imposed her will on the Federation and, later, upon the

Empire. However, to his hearers it did not seem practi
cable to alter the course of present-day politics. As Napo
leon remarked : "It is difficult to unscramble eggs !"

It was indeed an inspiration as well as a refreshing ex

perience to listen to the confident, future-looking words of
M. Raymond Recouly ("Captain X"), whose stirring word-

pictures, written when German legions were thundering
their way into the outskirts of Paris, are familiar to Ameri
can readers. A veteran of the Battle of the Marne, as well
as war correspondent in the Russo-Japanese War, and Edi
tor of "Le Temps," and more recently Instructor of Inter
national Affairs at the Sorbonne�"Captain X" won new

honors when he stood forth as the expositor of friendly
messages from La Belle France to her well-wishers in the
United States.
The scope and general purpose of those messages is well

expressed in the title�"The European Situation As Seen
by a Journalist." Accurate observation coupled With sea

soned, mature judgment, such as shown forth in almost
every sentence, is not bred except from natural aptitude
wedded to experience. Indeed, in M. Recouly's career, ex
perience has taken on a diversified form, relating back not
only to the tented field, but to travel in many lands during
a period of twenty years. Doubtless it is to this fact we
must attribute the qualities which so thoroughly equipped
the lecturer to fulfill his share in the program of the In
stitute of International Law and Politics. To this cause is
likewise due his wealth of illustrations and his ability to see



AN APPRECIATION OF WILLIAMSTOWN INSTITUTE 25

problems from their international point of view as well as
in their natural aspect and sequence.
At the outset, M. Recouly depicted the court of the Last

of the Czars, with its laissez faire setting and superstitious
leaning�suggestive of a tragic ending, whenever occasion
for decisive action should occur. Napoleon expressed his
belief that "one whiff of grapeshot" would have quelled the
French Revolution. M. Recouly made plain his belief the
Russian uprising would have succumbed if a stronger hand
had guided the ship of state.
Continuing his narrative�largely drawn from occur

rences of which he was an eye-witness�the French jour
nalist affirmed that moral civilization is built upon two
abiding principles, namely, the right of personal initiative
and the right of property. The Bolshevists have violated
those principles, have "killed the very source of human ac

tivity�economy and thrift." Foreign statesmen, M. Re
couly declared, have gone astray when believing the Russian
revolution would follow the lines of the French revolution.
He finds no analogy between these national movements, for
it is his belief the Russian leaders are without the forma
tive program which makes for progress. When the French
people threw off the fetters of medisevalism, and allotted
the feudal estates among the peasantry, they were prepared
to defend the rights of the small landowner�rights which
no succeeding government has dared to question, much less
to disturb. Upon this assured right of possession the
modern state is based ; without it, Bolshevism is foredoomed
to fail. All attempts to assume commercial dealings with a

political organization thus conducted must end in disaster:
"It is only a question of losing your money and also your
time."
As to Germany, three successive journeys across the

Rhine have convinced M. Recouly the recently instituted Re
public is in a state of unstable equilibrium. The forces of
the Left comprise the great mass of the people and are

honestly supporting democratic and republican principles;
but he asserts the richest, the most influential and the best
educated people, including the professors and students of
the great universities, are behind the reactionary party
which seeks the return of a monarchist and military gov
ernment. When the popular party evolves a great leader
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like Erzberger or Ratheaeu, the reactionaries remove him

by assassination. While recognizing the dangers of this

policy of political attrition, the French lecturer does not

despair of the cause of democracy in Germany, although he
admits "it is impossible to say at the present moment which
one of these parties will win the battle."
The inevitable question of reparations is dealt with along

lines which savor of nationalism�but who will gainsay the
right of France and her representatives to insist upon full

performance by a neighboring state which has "invaded
three times during one single century." It is the opinion of
M. Recouly the present financial collapse of Germany is not
due to payment of reparations, but has been brought espe
cially "by the foolish and extravagant policy of the Ger
man government, which while increasing by leaps and
bounds its expenses, never had the courage to increase taxa
tion, and to prevent the evasion of enormous quantities of

gold which have been smuggled from Germany to the

neighboring countries."
As to France, the lecturer sounds a cheering note : "Now,

although the state of France at the present moment is cer

tainly very difficult, it is not after all desperate"; and he
looks to the elasticity, the optimism and tenacity of his
people to help her through the dark days of the immediate
future and into a situation where France may live "in good
relations with all our neighboring countries."
Personally, I was most drawn to the Round Table discus

sions, where participation was confined to persons selected
from the list of members of the Institute. Punctual and
regular attendance was expected at those meetings; but
members were privileged to circulate at other Round Table
conferences, as auditors. The very interesting and highly
important topics which were presented for discussion by
experts at the various Round Tables invite our careful con
sideration; but as Kipling says, "That is another story," and
must be postponed until a subsequent issue of the' Law
Journal.



"THE EVOLUTION OF THE THEORY OF FREE
DOM OF SPEECH AND OF THE PRESS"

Legislation restricting certain kinds of utterances in re

cent years has called forth a vast literature on the subject
of freedom of speech and of the press, and each publication
on this subject contains at least a brief discussion of the
theory of freedom. The plan followed in almost any one

of these publications is: The rejection of the extreme view
that Congress is without power over utterances ; a demon
stration of the insufficiency of the Blackstonian Theory;
and, without consideration of the influence of this and other
theories, the formulation of a theory which has not yet
received the sanction of the courts.1 Such a plan seems

inadequate, for it fails to include a consideration of the
evolutionary character of our constitutional rights. It is
the purpose of this paper to fill up the gap in our discussions
of freedom of speech and the press by considering: (1) The
conception of freedom of speech and of the press which pre
vailed at the time of the adoption of the First Amendment ;
(2) The modification of this conception by subsequent
theories and practices; and (3) The present place of the
leading theories of freedom in our jurisprudence.
Before entering upon our main inquiry, the status of the

press prior to the adoption of the First Amendment to the
Constitution should be considered briefly.
As first adopted, the Constitution of the United States

contained no reference to the press. It may be assumed,
therefore, that Congress, under Art. 1, Sec. 8, Par. 18, of
the Constitution, might pass such laws as were "necessary
and proper" for the execution of the governmental powers,2
even if such laws imposed restrictions upon the press. In-

deed> prosecutions for utterances were made before the
courts under the common law, without specific statute on

the subject, and such prosecutions were sanctioned by some

1 See, for example, Chafee, "Freedom of Speech" ,- Theodore Schroeder, "Constitu
tional Free Speech Defined and Defended." Articles alone the same line will be
cited herein.

�It should be noted that there were two views of the "necessary and proper" clause:
the Republicans generally held that a law must be both necessary and proper,

while the Federalists maintained that the degree of the necessity was properly
a matter of legislative discretion.
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of our most eminent jurists.3 In this formative period of
our jurisprudence the status of the press' was thus uncer

tain. Hamilton thought that no power was given the Fed
eral Government by which the liberty of the press could be
restrained.4 But certain it is that some power over utter

ances might have been constitutionally exercised by Con

gress. Possibly, a censorship might have been established.

The states, however, were not willing to permit "miscon
structions or abuse of its powers" by the Federal Govern
ment. With the idea of protecting the powers of the states,
rather than the rights of individuals,6 the conventions of
the states recommended to Congress that certain provisions
limiting the powers of Congress be added to the Constitu
tion. The result of these recommendations was the so-called
"Bill of Rights" of the Federal Constitution. Of these
Amendments only the first concerns us at present. It pro
vides that "Congress shall make no law . . . abridging
the freedom of speech and of the press.

The scope of the First Amendment soon became the sub

ject of controversy. Mr. Madison contended that the
Amendment wholly exempted the press from the power of

Congress and that "under any other construction, the
Amendment could neither be said to correspond with the
desire expressed by a number of the states, nor be calcu
lated to extend the public confidence in the government."8
On the other hand, it was pointed out that the difference in

phraseology between the clause referring to the congres
sional power over religious establishments and that relating
to the regulation of the press indicated a difference in the
power of Congress with respect to the two subjects.7 This

3 See the charge of Judge Peters in U. S. v. Worral, 2 Dallas, 384-396; Chief Justice
Ellsworth's opinion in the Charleston Gazette, May 16, 1799.
The Constitutional principles involved in the above discussion have been treated
at length in my paper on the "Freedom of Speech and of the Press, etc., the
Sedition Act," Mich. L. Rev., May, 1920.

4 The Federalist, Lodge Edition, p. 537.
5 That the states were jealous of their powers and wished to guard them against

Federal encroachment is plainly intimated by Madison. See "Writings of James
Madison," Vol. 6, p. -391.

* Ibid, pp. 391-392.
' "Congress shall make no law respecting an establishment of religion, or prohibit

ing the free exercise thereof, or abridging the freedom of speech and of the
press. ..." I have reviewed this subject in my paper cited above. See pp.
627-632. Since it is the purpose of this paper to review only the theories of
freedom of speech and of the press, I have omitted all arguments for and against
each theory, except such as led to modifications of some previous theory.
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distinction, it may be added, was tacitly recognized by the
Republicans when they failed to object to the first clause of
the Sedition Act.
If it be conceded that Congress may regulate utterances

and the press, providing their freedom be not abridged, the
definition of the freedom of speech and of the press becomes
of primary importance. We shall now enter upon the dis
cussion of the various definitions that have been advanced.
In general, there are four such definitions : (1) Blackstone's
definition; (2) Cooley's definition; (3) A composite defini
tion to which Justice Holmes may be said to have given its
present form; (4) Hamilton's definition. Each of these
definitions has been modified by later writers, and such
modifications will be discussed in connection with the prin
cipal definition.

I. Blackstone's Definition of the Freedom of the

Presis

Even before the adoption of the original Constitution the

phrase "liberty of the press" was widely known among legal
authorities. According to this "well-known and univer

sally accepted definition," "the liberty of the press consists
in laying no previous restraint upon publications, and not
in freedom from censure for criminal matter when pub
lished. "Every freeman," says Mr. Blackstone, "has an

undoubted right to lay what sentiments he pleases before

the public, to forbid this is to destroy the freedom of the

press, but if he publishes what is unlawful, mischievous, or
illegal, he must take the consequences of his own temerity.
To punish as the law does at present, any dangerous or

offensive writings, which, when published, shall, upon fair
and impartial trial, be adjudged of a pernicious tendency,
is necessary for the preservation of peace and good order
of government and religion, the only foundation of civil

liberty."
"Thus," he adds, "the will of the individual is left free;

the abuse only of that free will is the object of legal punish
ments; neither is any restraint laid upon freedom of

thought or inquiry ; liberty of private sentiment is still left ;
the disseminating or making public of bad sentiments de
structive of society is the crime which society corrects. A
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man (says a fine writer on this subject) may be allowed to

keep poisons in his closet, but not publicly vend them as

cordials ; and to this may be added, that the only plausible
argument heretofore made for the restraining of the just
freedom of the press, "that it is necessary to prevent the
daily abuse of it," will entirely lose its force when it is

shown (by a reasonable exertion of the laws) that the press
cannot be abused to any bad purpose without incurring a

suitable punishment; whereas it can never be used to any

good purpose when under the control of inspection, so true
will it be found that to censure the licentiousness is to main
tain the liberty of the press."8
It seems that Blackstone here characterizes the freedom

of the press as exemption from "previous restraint" for all
publications and exemption from subsequent punishment
for publications which "upon fair and impartial trial" are

adjudged to be not of "a pernicious tendency." "Dangerous
or offensive writings," says Blackstone, "were those punish
able at common law."
The distinction thus drawn between the liberty of the

press and its licentiousness is emphasized by its recurrence

in the state constitutions of that day. The Constitution of
the State of Maryland, for example, reads as follows :

"That the liberty of the press ought to be inviolably pre
served ; that every citizen of the state ought to be allowed to
speak, write and publish his sentiments on all subjects,
being responsible for the abuse of that privilege."9
Similar language occurs in practically every state con

stitution which was framed prior to the year eighteen hun
dred. Yet prosecutions for seditious libel occurred in prac
tically all of them.10

A similar interpretation of the meaning of free speech
was given by the United States courts. Judge Iredell, for
instance, reasons as follows: "It is believed that in some
states the words of the Amendment are used in the Consti-
* Chase's Blackstone, pp. 917, 918. Italics here, as well as in other places through-out this paper, are mine.

'Maryland Bill of Eights, Art. 40.
"Respublica �. Dennie (1805, Pa. N. P.), 4 Yeates, 267; People v. CrosweU (1804,Y- Sup- Ct->' 3 Johns Cases, 337. Of course the contention that the inter

pretation of the term "freedom of speech" is the same in the state and the Fed
eral constitutions is valid only when the constitutions belong to the same period,
or where one takes the expression bodily from the other.
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tution itself, or a contemporary Bill of Rights, of equal
authority, without ever being supposed to exclude any law
on the subject (of libels). So that there is the strongest
proof that can be of a universal concurrence in America on

this point, that the freedom of the press does not require
that libellers shall be protected from punishment."11
In short, Judge Iredell took the position that the interpre

tation of the term "freedom of speech" was the same

whether used in the state or Federal Constitutions. It
would seem that such a conclusion is perfectly logical. Cer
tain it is that the United States courts generally took the
same position, and the Blackstonian definition was the first
to be recognized in law.12

Vigorous opposition to the Blackstonian definition has
been raised on account of the vagueness of the line that must
be drawn between the liberty and the licentiousness of the
press. Thus Mr. Nicholas of Virginia early raised the
point. He says: "And as to what the gentlemen are

pleased to call the licentiousness of the press, it was so

vague a thing that what was deemed licentiousness today
by one set of men, might, by another set, tomorrow be en

larged, and thus the propriety of the information to be
given the public would be arbitrarily controlled."13
In answer to such objections, many attempts have been

made to fix more clearly the boundary between legitimate
discussion and licentiousness. Judge Phillips' opinion is

typical. He says :

"It may well be said here as elsewhere that it is a radical

misconception of the scope of the constitutional protection
to indulge the belief that a person may print and publish,
ad libertim, any matter, whatever the substance or lan

guage, without accountability to law. Liberty in all its

u Iredell, J., Northampton Insurgent's case Wharton's State Trials, 497. See Quincy,
Mass Eeports, 244; Resgublica v. Oswald, 1 DalL (U. S.), 319-325; The case of
Wm. Corbett (Pa., 1797), Wharton's State Trials, 322-323; Commonwealth v.

Blanding, 3 Pick., 804 ; V. S. v. Bennet, 16 Blatchf., 207 ; Barron v. Baltimore,
7 Peters, 243.

"Justice Holmes in the case of Patterson v. Colorado says: The main purpose of

such constitutional provisions is to prevent all such previous restraints upon

publication as have been practiced by other governments, and they do not pre

vent the subsequent punishment of such as may be deemed contrary to the public
welfare. . . ." (205 V. S., 426). I cite this case because it shows the opinion of

the court in recent cases. A loop-hole was left in the opinion by the use of the

qualifying word "main," and Justice Holmes later took advantage of that fact

when he rendered the opinion in the Schenck case referred to later.
13 Annals 5th Cong., 2nd sess., vol. 2, p. 2142. *"
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forms and assertions in this country is limited by law.
Where vituperation or licentiousness begins, the liberty of
the press ends. While happily we have outlived the epoch
of censors and licensers of the press to whom the publisher
must submit his matter in advance, responsibility yet at
taches to him when he transcends the boundary line where
he outrages the common sense of decency, or endangers the

public safety. ... In a government of laws the law-making
power must be recognized as the proper authority to define
the boundary line between license and licentiousness ; and it
must likewise remain the province of the jury to determine
when that boundary has been passed."14
Thus, the courts, where they have adopted the Black

stonian definition have generally held that Congress, in the
exercise of its constitutional powers, may regulate the
press, and that the freedom of the press is not abridged by
such laws unless "previous restraint", is laid upon publica
tions. It should be remembered, however, that Congress is
not free to regulate the press arbitrarily, even under such
an opinion as that of Judge Phillips, for such regulations
must be made in furtherance of some constitutional func
tion of the Government. Moreover, the power of the jury
to determine the criminality of an utterance is a protection
to the individual.15

Startling results have followed the above interpretation
of the constitutional guaranty of freedom of speech and of
the press. On the one hand, the courts and legal writers
have failed decidedly to mark out any definite limits of in
dividual freedom. One is told vaguely, for example, that
he has "no right to use his liberty so as to injure his fellow
citizens or to endanger the vital interests of society,"16 or
that "the liberty of the press is limited by those restraints
� U. S. v. Harmon, 45 Fed., 414. See also Harmon v. V. S., SO Fed., 921 � Com v

Holmes, 17 Mass., 336 ; In re Banks, 56 Kans., 242 ; Strohm v. People, 160 IU.!582*
15 For arguments against the Blackstonian theory see : Chafee, "Freedom of Speech "

Chap. 1; Eoscoe Pound, "Equitable Relief Against Defamation," 26 Harv L
Rev., 651 : Theodore Schroeder, "Constitutional Freedom of Speech Defined and
Defended," Chap. 1; Gilbert E. Eoe, brief in the case of Peterson v. V S See
however. Prof. E. S. Corwin's answer to Chafee's argument in his article on"Freedom of Speech and of the Press," 30 Yale Law Journal, p. 49. See also
Opinions of the Attorneys General, 62, 71.

" State v. McKee, 73 Conn., 18, ; 46 At]., 413. See also G. P. Garrett, Free Speech
etc.. Journal of Criminal Law and Criminology, vol. 10, p. 71.
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that separate right from wrong doing";17 but he is given
no standard by which he may be definitely guided. On the
other hand, the individual is often unprotected against an
injury occasioned by the speech of another;18 and the sub
sequent punishment of the offender is not an adequate relief
from the injury done. Altogether, therefore, the Black
stonian definition, if interpreted as it was by Judge Phillips,
has proved inadequate in its results.

II. Cooley's Definition

An objection to the Blackstonian theory, though first
voiced by contemporaries of the framers of the First
Amendment,19 was put in its present form by Judge Cooley.
"It is believed," said that writer, "that mere exemption
from previous restraint cannot be all that is secured by the
constitutional provisions, inasmuch as of words to �be
uttered there can be no previous censorship, and the liberty
of the press might be rendered a mockery and a delusion,
and the phrase itself a by-word, if while every man was at

liberty to publish what he pleased, the public authorities
might nevertheless punish him for harmless publications."20
For our purposes, Judge Cooley's contention that the

usual interpretation of the Blackstonian definition would
leave the legislature free to penalize the utterance of harm
less utterances is most important. Some of the courts of
the United States have taken practically the view, as I have
shown before, that the liberty of the press involves only
absence of censorship. But such is not the case. The erro

neous idea of the judges who have so interpreted Blackstone
is due to their misconception of the meaning of the term
"law" as used by that writer. Thus the courts have gen

erally held that the term, as applied to the United States,
would mean the statute law as passed by Congress. But

" U. S. v. Toledo Newspaper Co., 220 Fed., 458.
18 Some surprising results of the Blackstonian theory, as it is interpreted by the

courts, are discussed by Dean Pound in his article on "Equitable Relief Against
Defamation, 28 Harvard L. Eev.

"See Gallatin's Speeches, Annals 5th Cong., 2, 2108, 2162-2163; Mr. Nichola's Speech,
ibid, 3005-3006 ; Ebeneazer Ehoades, Editor of the Chronicle, Buckingham's Remi

niscences, I, 261 ; Mr. Cooper, Cooper's Case, Wharton's State Trials, 665 ; Writ

ings of James Madison, 336-337 ; ibid, 396-398.
M Cooley, Constitutional Limitations (1878), p. 526. Though this theory was not

sanctioned by the courts in the early days, I cite it here, since it is the logical
outgrowth of the opinions cited in note 19.
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Judge Cooley, using the word in the sense in which it was

evidently intended by Blackstone, gives us that author's
real meaning. "We understand liberty of speech and of the

press," he says, "to imply not only liberty to publish, but
complete immunity from legal censure and punishment for
the publication, as long as it is not harmful in its character
when tested by such standards as the law affords. For these

standards we must look to the common law rules which were

in force when the constitutions were established, and in ref
erence to which they have been adopted."21
What, then, were the standards afforded by the common

law? They have been thus accurately stated by Schofield:

"At the time of the Revolution the English Common Law

divided unlawful publications into four species of libel, viz :

defamatory libels, or publications defamatory of personal or
professional reputation ; seditious libels, or publications de

famatory of existing public officers, government, institutions
and laws; blasphemous libels, or publications defamatory
of the christian religion ; obscene and immoral libels, or pub
lications defamatory of England's existing standard of pub
lic morality. If a given publication did not encounter any
one of these four species of libels, then it was a lawful pub
lication in exercise of the right of liberty of the press. By
that negative process of exclusion, the sphere of liberty of
the press was outlined."22

The courts have repeatedly recognized the authority of
Judge Cooley in reference to free speech. In the case of
Robertson v. Baldwin, for example, the court said :

"The law is perfectly well settled that the first ten amend
ments to the Constitution . . . were not intended to lay
down any novel principles of government, but simply to
embody certain guarantees and immunities which we had
inherited from our English ancestors, and which had from
time immemorial been subject to certain well-recognized
exceptions arising from the necessities of the case. In in
corporating these principles into the fundamental law, there
was no intention of disregarding the exceptions, which con-

n Cooley, Constitutional Limitations (1878), pp. 627-528. Cooley did not say that
Blackstone's definition of freedom of speech meant the same as the definition
quoted above. It seems to me, however, that, as Blackstone used the word "law "
he meant the common law of England.

" Henry Schofield, Freedom of the Press, 9 Proc. Amer. Sociol. Soc., pp. 70-71
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tinued to be exercised as if they had been formally ex

pressed. Thus the freedom of speech and of the press

(Art. 1) does not permit the publication of libels, blasphe
mous or indecent articles, or other publications injurious to
public morals or private reputation."23 * * *

If Cooley's theory is admitted to be correct, what would
be the power of the Federal Government over speech and
the press ? Briefly stated, it would be as follows : Congress
may constitutionally regulate the press, provided such reg

ulation is "necessary and proper," or reasonably convenient,
for carrying into effect its constitutional powers. However,
Congress may not impose a censorship upon the press, nor

may it impose greater restrictions upon utterances than
those which were placed thereon at the common law.

III. The Intent Theory of Justice Holmes

It will be recalled that Blackstone, in defining freedom of
the press at common law, makes the tendency of the publi
cation the test of criminality. To this test objection was

almost immediately raised. Furneaux, for example, writes
to Blackstone as follows :

"If it be objected, that when the tendency of the prin
ciples is unfavorable to the peace and good order of society,
as it may be, it is the magistrate's duty then, and for that
reason, to restrain them by penal laws; I reply, that the
tendency of principles, though it be unfavorable, is not prej
udicial to society, till it issues in some overt acts against
public peace and order; and when it does, then the magis
trate's authority to punish commences ; that is, he may pun
ish the overt acts, but not the tendency which is not actually
hurtful; and therefore his penal laws should be directed
against overt acts only, which are detrimental to the peace
and good order of society, let them spring from what prin
ciple they will ; and not against the principles, or the tend

ency of principles.
"The distinction between the tendency of principles and

the overt acts arising from them is, and cannot but be, ob-

23 Robertson v. Baldwin, 165 U. S., 281. See also U. S. v. Nearing, Dept. Jus. Bull..
No. 192, p. 4. The history of the above theory has been fully discussed by F. G.

Hart, "Power of the Government Over Speech and the Press ( 1920 ) , Yale L. J..
Vol. 29, p. 140. See also W. R. Vance's article in 2 Minn. L. Rev., 250.
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served in many cases of a civil nature, in order to determine

the bounds of the magistrate's power, or at least to limit the
exercise of it, in such cases. It would not be difficult to

mention customs and manners as well as principles, which
have a tendency unfavorable to society; and which, never

theless, cannot be restrained by penal laws, except with the

total destruction of civil liberty. And here the magistrate
must be contented with pointing out the law against the
evil overt acts resulting from them for punishing a man for

the tendency of his principles is punishing him before he is

guilty, for fear he should be guilty."24
Subsequent to this protest, which probably reflected to

some extent the prevailing public opinion in England also,
Fox, in 1792, introduced the Libel Act, which altered not
the substance of the common law but the procedure in libel
cases. It referred to the intent of the publication, and left
to the jury the whole question of the guilt of the accused.
Its effect, according to Sir James Fitz-james Stephen, was
to "enlarge the old definition of seditious libel by the addi
tion of a reference to the specific intentions of the libeller�
to the purpose for which he wrote. And a seditious libel,"
he adds, "might since the passing of that act be defined (in
general terms) as blame of public men, law, or institutions
published with an illegal intention on the part of the

publisher."25
The Libel Act, coming as it did after both the commen

taries of Blackstone and the First Amendment, was still
influential in fixing the modern conception of freedom of
speech. Its influence was first manifested when Congress
came to enact the Sedition Act of 1798. That act, which
many considered only an American formulation of the exist
ing common law,28 referred to the intent of the libeller in
every section, and section 3 adds: "And the jury who shall
try the cause, shall have a right to determine the law and
the fact, under the direction of the court, as in other
cases."27 In short, the jury was to declare the accused
"guilty" or "not guilty," though the court might give direc-

21 Quoted in Schofield, op. cit., pp. 77-78, from Clayton, C. J., in State v. Chandler
2 Harr, 663-676.

26 2 Stephen, History of the Criminal Law, 359. See also ibid, p. 301 ; Joseph R. Lone
Va. L. Rev., pp. 225-246.

M See the argument of Hamilton in People v. Croswell, 3 Johns. Cas.
� 1 Pet. Stat, at L� 596 ; Annals 5th Cong., 3, 3776-3777.
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tions, as in other cases. In reaching a verdict the jury had
to pass on the criminal intent of the accused.
Whether or not these provisions mitigating the common

law were established in our fundamental law by the First
Amendment�and it seems they were not�legal usage has
definitely established the right of the individual to have a

jury pass upon his guilt or innocence in libel cases.28 The
jury, thus, in Federal cases have always had the right to
determine the law and the fact, under the direction of the
court, as in other cases.

The main fact upon which the jury passes is the intent of
the libeller. A typical charge of the court to the jury in a

recent case, for instance, reads :

"If you find beyond a reasonable doubt that the defendant
did in fact utter the words imputed to him in the indictment
or words in substance and effect like them, in determining
what their purpose and intent was in so doing, you will
have the right to consider what would be the natural, usual
and necessary consequences of uttering such words at the
time and place and in the presence and hearing of the people
referred to in the indictment. . . ,"29

Thus, the jury, in passing upon the main fact of intent,
must consider the "natural, usual, and necessary conse

quences" of the words of the accused, which is tantamount
to considering the tendency of such words. Some present-
day writers flatly repudiate that method of determining the
intent of the accused. Justice Holmes, for instance, voicing
this opinion in the Abrams Case, says :

"/ am aware that the word intent as vaguely used in ordi
nary legal discussion means no more than the knowledge at
the time of the act that the consequences said to be intended
will ensue. . . . But when words are used exactly, a deed
is not done with intent to produce a consequence unless that;
consequence is the aim of the deed, . . ."30

It seems to me that this statute (the Espionage Act) must
be taken to use its words in a strict and accurate sense.

They would be absurd in any other. . . ."31 The "strict

"The respective provinces of court and jury in cases at common law I have dis
cussed in my article in 18 Mich. L. Rev., notes 60-61.

� Bull., Dept. of Jus., No. 191.

"See my article' referred to above, pp. 642-643.
" 250 U. S., 621. See also Theodore Schroeder, 68 Cent. L. Jour., 232.
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and accurate sense" of the word intent is thus explained in
the Abrams Case:
"To say that two phrases taken literally might import a

suggestion of conduct that would have interference with

the war as an indirect and probably undesirable effect

seems to me by no means enough to show an attempt to pro

duce that effect"32 Justice Holmes thus substitutes for the

legal definition of intent a definition which is not definitely
established, making the word intent equivalent to the word

"attempt," while the majority held to the view expressed in
the lower courts.

Omitting for the present a discussion of the last quota
tion, Justice Holmes might be justified in his conclusion

quoted above, provided that his original assumption�that

the presumption of the intent from the tendency of the

words is a conclusive presumption�were true. The lower

courts have generally held a contrary view. Said the Court

in one of these cases :

"This presumption is one of fact, in the absence of evi
dence to the contrary, and it may be said to apply to one's
words as well as to one's acts."33
Considering the function of the Court in these cases, i. e.,

to say only whether there was sufficient evidence to justify
the decision reached in the lower court, it seems that the
members of the Court who took the more liberal view of
the rights of individuals went rather far in their considera
tion of the facts of the case. Oddly enough, they reflect the
present tendency of those individualists who today seek the

protection of their freedom at the hands of the Supreme
Court rather than at the hands of the jury, as in former
free speech controversies.34
Justice Holmes' opinion raises the old historical issue.

He would strictly limit Congress in its power over the press
to the suppression of utterances which are tantamount to
overt acts. A brief review of the basis of such an opinion
is necessary at this point. Quoting Jefferson's opinion, Jus
tice Waite, in a similar case, once said :

� 250 U. S., 616.
33 U. S. v. Fortana, Bull., Dept. Jus., 184. See also Bulls. 4, 49, 52 79 83 112 116

123, 181, 133, 142, 143, 148, 166.
' ' '

"See my article in 18 Mich. L. Rev., pp. 642-643, and notes 60-61. Further incon
sistency in the position of the opponents of the Espionage Act is pointed out b*
Prof. E. S. Corwin, SO Yale L. Journal, p. SB.
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"It is time enough for the rightful purpose of civil gov
ernment for its officers to interfere when principles break
out into overt acts against peace and good order."35 At the
same time, the Justice warns us that freedom does not con
sist of absolutes, but that it is regulated by law, and that one
is not at liberty to break the law under the guise of exer
cising his individual rights.
Recent writers have taken a position similar to that set

forth in the above quotation, omitting, to some extent, the
limitations implied further along in the opinion of the
court.36 Thus, Professor Chafee would tell us that Congress
may constitutionally exercise its power to preserve "peace
and good order" only by "balancing individual interests
against social interests, if they conflict, in order to deter
mine what interest shall be sacrificed under the circum
stances and which shall be protected and become the foun
dation of a legal right."37 The limit of congressional power
over the press, and, consequently, "the boundary line of free
speech," he thinks, "is fixed close to the point where words
give rise to unlawful acts."38 The difficulty of such a bal
ancing is apparent when we consider the number of inter
ests involved and the uncertainty as to the proper weight to
be given to each.
Justice Holmes, however, seems to attempt to give this

"principle of free speech" the status of a legal right. Speak
ing for the unanimous Bench in the Schenck case, he says :
"The question in each case is whether the words were

used in such circumstances and were of such a nature as to
create a clear and present danger that they will bring about
the substantive evils that Congress has a right to prevent.
It is a question of proximity and degree."39
In subsequent cases it is evident that Justice Holmes

85 Reynolds v. U. S., 98 U. S. (L. C. P. Co. Reports), p. 249.
" See note 25 above. Theodore Schroeder, 68 Cent. L. Jour., p. 232, puts the matter

thus: "It would seem equally certain to the ordinary understanding, that there
exists no legal abridgment of a man's freedom to speak or write, if he were

punishable for the abuse of that freedom, provided we only mean by 'abuse' an

actual, not a mere constructive, abuse; that is, provided he is punished only
for an actual and not a constructive injury, resulting from his utterance. Mani
festly in such a case he is not punished for the speech as such, but he is

punished for an actual ascertained resultant injury, to some one not an unde
ceived voluntary adult."

87 Chafee, "Freedom of Speech," p. 35. See also Van Vechten Veeder, "Freedom of
Public Discussion," 28 Harr. L. Rev., p. 414.

"Chafee, op. eit.* p. 88.
� Schenck v. U. S., Bull., Dept. Jus.> 194, p. >.
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thinks that words, to be penalized constitutionally must be
tantamount to incitement to crime or to a criminal at

tempt.40 The law in both cases is well settled41 and seems to

accord with Justice Holmes' opinion expressed in a previous
case. He says :

"An act may be done which is expected and intended to

accomplish a crime, which is not near enough to the result
to constitute an attempt to commit it, as in the classic in
stance of shooting at a post supposed to be a man. As the
aim of the law is not to punish sins, but is to prevent cer
tain external results, the act done must come pretty near to

accomplishing that result before the law will notice it. But,
on the other hand, ... it is not necessary that the act
should be such as inevitably to accomplish the crime by the
operation of natural forces but for some casual and unex

pected interference. It is none the less an attempt to shoot
a man that the pistol which is fired at his head was not
aimed straight and, therefore, in the course of nature, could
not hit him. Usually acts which are expected to bring about
the end without further interference on the part of the
criminal are near enough, unless the expectation is very
absurd. . . . Every question of proximity must be deter
mined by its own circumstances, and analogy is too imper
fect to give much help. Any unlawful application of poison
is an evil which threatens death, according to common ap
prehension, and the gravity of the crime, the uncertainty of
the result, and the seriousness of the apprehension, coupled
with the great harm likely to result from poison, even if not
enough to kill, would warrant holding the one liable for an
attempt to begin at a point more remote from the possibility
of accomplishing what is expected than might be the case

with lighter crime. ... In the case of crimes exceptionally
dealt with or greatly feared, acts have been punished which
were not even expected to effect the substantive evil unless
followed by other criminal acts, e. g., in the case of treason
(Fost. Crim. Law, 196, Rex v. Cowper, 5 Mod., 206), or in
that of pursuit by a negro with intent to commit rape
(Lewis v. State, 35 Ala., 380). "42

40 See his opinion quoted above.
a See Joseph H. Beale, Criminal Attempts, 16, Harv. L. Eev., 491.
"Com. v. Kennedy, 170 Mass., 18; 4$ N. E. Rep., 700.. Would advocacy of. a course

favorable to the enemy warrant holding the liability for an attempt to begin at a
point more remote from the possibility of accomplishment 7
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If Justice Holmes' opinion is at all correct, so far as it

applies to freedom of speech, it is so because, in the opinion
of the Court, congressional discretion under the "necessary
and proper" clause of the Constitution is limited to the pun
ishment of the utterance of words which incite to the breach
'of its laws or which amount to attempts to interfere by
speech with the execution by Congress of its constitutional
powers. While all may not agree with Professor Corwin
that the test applied by the court was "made from whole
cloth,"*3 we may agree that if Justice Holmes' opinion were

accepted, legislative discretion would be further curtailed
in this respect by the Court than has been the case in pre
vious instances. It may be pointed out, however, that the
opinion of the Court in Espionage Act cases only indirectly
involved the question of constitutionality. The main point
was the construction of the Espionage Act. Such a con

struction, in the opinion of Justices Holmes and Brandeis,
should consist with the policy and comply with the restric
tions of the First Amendment, and with that interpretation
of the First Amendment which permits the greatest per
sonal liberty. As I have pointed out, the real issue was con

cerned with the meaning of the word "intent." The ma

jority of the Court seem to have taken the better position in

assigning to the word its usual legal meaning, though, as a

matter of policy, there is much to be said for the viewpoint
of the minority.

IV. The Hamiltonian Definition

The so-called Hamiltonian definition of freedom of speech
I have reserved for discussion at this point, not because it
properly belongs here in point of time, but because it has
been less influential in the interpretation of our Federal
Constitution than have the theories I have discussed above.
Its influence on the state constitutions is admitted, but the
effect of the definition upon state constitutions is not im

portant for our present discussion, unless it can be shown

** Prof. Corwin's position is explained more at length in his article referred to

above. I have not attempted to discuss at length the issue in the Espionage Act
cases. I am using them only to show the trend of the decisions of the Court
toward a greater liberalism in the construction of the First Amendment. For a

full discussion of the Espionage Act cases in their bearing on the Constitutional

question, etc., see Henry W. Taft, "Freedom of Speech and the Espionage Act,"
40 Amer. L. Rev., 695-722.



4? GEORGETOWN LAW JOURNAL

that the term "freedom of speech" was definitely under
stood in a certain way at the time of the adoption of the

Constitution of the United States. Moreover, it is definitely
settled that the Fourteenth Amendment does not guarantee
to the citizens of the states, as such, those rights which the

first ten amendments guard against congressional action.44
Hamilton's theory, however, has been so much discussed

that it deserves some consideration.

Speaking for the defence in the Croswell case, Hamilton
advanced the view that the freedom of speech and of the

press meant:
"The right to publish with impunity the truth with good

motives and for justifiable ends, whether it respects govern^

ment, magistrate, or individuals."45
It is true that two of the judges in the Croswell case

agreed with Hamilton, and it is undeniable that the effect of
his contention was widespread in the states, several of
which inserted the definition in their constitutions, usually
along with the provisions of Fox's Libel Act. The one at
tempt to gain Federal recognition for Hamilton's theory by
inserting it into an Act of Congress failed, the Attorney
General advising that it would lead to endless discussion as

to what were good motives and justifiable ends.46
For our present purpose, however, the importance of

Hamilton's definition of free speech is that it was adopted
by Kent, who assigned it to what would seem to be its pres
ent place in our law of evidence.
"As a libel is a defamatory publication, made with a ma

licious intent," says Kent, "the truth or falsehood of the
charge may, in many cases, be a very material and perti
nent consideration. There can be no doubt that it is com

petent for the defendant to refute the presumption of malice
drawn from the fact of publication; and it is consonant to
the general theory of evidence and the dictates of justice,
"Patterson v. Colorado, 205 U. S. See, however, Justice Harlan's dissenting opinion

in the same case.
� People v. Croswell. 3 Johns. Cases, 394. This definition is the logical outgrowth of

the argument of Andrew Hamilton in the famous Zenger case. See Livingston
Rutherford, "John Peter Zenger." The Sedition Act, which, Alexander Hamilton'
contended, had fixed the common law of the United States, had declared in
See. 3: "If any person shall be prosecuted under this act for the writing or
publishing any libel aforesaid, it shall be lawful for the defendant, upon trial
of the cause, to give in evidence, in his defence, the truth of the matter charged
ms * libel." I Pet. Stat, at L., 596 ; Annals 6th Cong. Ill, S776-3777. ~ '

� Ibid, p. 411.
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that the defendant should be allowed to avail himself of

every fact and circumstance that may serve to repel that
presumption.
"And what could be more important circumstance than

the truth of the charge to determine the goodness of the
motive in making it?"*7
In short, the place of Hamilton's definition in our law of

evidence is this :

Every law regulating utterances has made the intent of
the accused a material element of the crime. As I have
pointed out, the intent may be presumed from the "reason

able, natural and necessary consequences of the spoken
words." But this is only a presumption of fact, to be re

butted by evidence to the contrary. The elements of truth
and good motive and justifiable end may be introduced to
offset the reasonable presumption of fact as to one's intent,
though such evidence does not amount always to a complete
defense.48

The doctrine we are considering has been thought by some

to be too limited in scope. Mr. Walter Lippman, for ex

ample,, objects to "trying to make opinion responsible to

prevailing social standards." "The really important thing,"
he says, "is to try to make opinion increasingly responsible
to facts. . . ." He urges, therefore, that publisher be com

pelled by law to accept responsibility for the truth of the
statements he publishes. It would follow logically that the
truth would amount to a complete defense in libel trials.49
This extension of the Hamilton theory has not been legally
established as yet.
A final expansion of the Hamiltonian theory to be dis

cussed is that of Professor Henry Schofield. He, too, ob
jects to the narrow limits of that theory, and in his doc
trine he embodies most of the reforms that have been advo
cated up to this time. His position is similar in the main to

" See my article in 17 Mich. L. Bev., 652-653. "Experience teachea," wrote the
Attorney General, "that such an amendment would, to a great degee, nullify the
value of the law and turn every trial into an academic discussion on insoluble
riddles as to what is true. Human motives are too complicated to be discussed,
and the word 'justifiable' is too elastic for practical use." C. B., 65th Cong.,
2nd session, p. 6518, May 4; 1918.

" See this quotation and the comment thereon by Prof. Corwln in his article referred
to above.

*Walter - Lippman, "Basic Problem of Democracy," Atlantic Monthly, - November,
1919, pp. 616-649.
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that of the minority of the Court in the Schench case. "The
true view of the original declarations of liberty of the

press," he says, "would appear to be that they wiped out the

English common law test of supposed bad tendency as

opinion makers, and substituted the test of truth, as the

dividing line between lawful and unlawful publications as

matters of public concern, the restraint of truth being in
flexible as applied to matters of fact until altered by the

legislature, but flexible enough as applied to matters of opin
ion to legalize any allowable opinion on any matter of public
concern which any fair-minded, average man could or might
form from the facts, thus securing to every man the right
to publish truth on any matter of public concern, the right
of the owner and editor of any newspaper being no greater
than the right of any other individual; and making the
right to own and operate a printing press a common prop
erty right, because the public education right can be exer

cised practically and conveniently only through the printing
press."60
The final question to be raised in this paper is : What ad

vances have been made by these theories toward greater
freedom of discussion? The points that have been estab
lished may be summarized briefly: (1) By the original Con
stitution there was no specific power over the press given to
Congress. Under the "necessary and proper" clause of the
Constitution, however, Congress could regulate the press,
and possibly impose a censorship. (2) As first interpreted,
the Blackstonian definition was held to forbid only the lay
ing of previous restraint upon the press by Congress.
(3) Cooley has shown that the First Amendment prohibited
the imposition by Congress of greater restrictions upon
speeeh and the press than were laid thereon at common

law.51 As I have pointed out above, the Blackstonian defi
nition, as applied to the United States, really meant the
same thing, but the courts had not so applied it until
Cooley's time. (4) The introduction of the word "intent"
into the Sedition Act set a precedent for the use of the word
in subsequent statutes restricting utterances. Of the intent
of the libeller, the jury have ever been the judges in Federal
cases, though they have been directed in these cases by the
�* Schofield, "Freedom of the Press," 9 Proc. Amer. Sociol. Soc, pp. 80-81.
u See Hart, op. cit.
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court, as in other cases. (5) The generally accepted rule
has been that the "intent" is a matter of fact, to be pre
sumed from the "natural, usual and reasonable conse

quences" of uttering such words under the given circum

stances, but this presumption is not conclusive. (6) The
Hamiltonian theory has a place in our law of evidence, for
the "truth," the "good motives" and the "justifiable ends"
may be introduced to offset the presumption of the intent
drawn from the tendency of the words. (6) Justice Holmes,
in ascribing to the word "intent" the meaning of an "at
tempt" is attaching to it a meaning which it does not ordi
narily possess in law. (7) If the majority of the Court hold
that Congress is limited in controlling utterances to penaliz
ing incitements, they are construing the "necessary and

proper clause more strictly than in other cases. (7) Con
sidering, however, that the majority of the Court refused
to follow Justice Holmes in his interpretation, but held to
the recognized meaning of the word, it is doubtful whether

they understood the "clear and present danger" test as Jus
tice Holmes later explained it. If they did not so under
stand the test, the Court would not limit the power of Con
gress to the penalizing of incitement and criminal attempts.
(8) As an indication of the increasing respect for a view
which has been repeatedly urged, even before the adoption
of the Constitution, Justice Holmes' opinion is important.
In law, however, it is not yet established.
Thus, each theory I have discussed has added something

to our present conception of freedom of speech and of the

press. As Justice Holmes once remarked, "The provisions
of the Constitution are not mathematical formulas having
their essence in their form ; they are organic living institu
tions transplanted from English soil.62 From the progress
we have made toward a greater freedom of discussion, we
may confidently expect a greater liberalism in the future.
Public opinion, the general spirit of the people and of the
government, those elements "upon which the security of our
liberties depends," at present indicate such a tendency.
Washington, D. C, Thomas: F. Carroll.

The thanks of the author are due to Prof. E. S. Corwin for suggestions in con

nection with this paper. For the ideas expressed herein, however, the author accepts
full responsibility.

" Gompera v. U. S., 233 U. S., 604-610.



BOOK REVIEWS
A SELECTION OF CASES AND OTHER AUTHORITIES ON

LABOR LAW�By Francis Bowes Sayre, LL.B., S. J. D., Assist
ant Professor of Law in Harvard University. Harvard University
Press. 1922.

WHEN it is considered that a journal devoted to Work
men's Compensation Law has already issued sufficient

numbers to reach more than five volumes; that Berry on

Automobiles is now in its 3rd edition with 1500 pages, and

Huddy on Automobiles is now in its 5th edition with 1196

pages ; that Injuries to Interstate Employees on Rail Roads
was deemed a sufficiently independent topic for treatment
by Roberts in 1915 in a volume bearing the title as capital
ized ; that Barlow and Hick's The Law of Heavy and Light
Mechanical Traction on Highways found a market in Eng
land in 1906 ; that twenty volumes of Negligence and Com
pensation Cases, edited by Cahill and Jones, had been

printed in this country by the end of last year, and fourteen
volumes of Butterworth's Workmen's Compensation Cases
had come from the press in England, this work of Professor
Sayre may justly claim good reason for its appearance under
the title given and in its one volume form of 1017 pages.
The author would seem to have "grasped the skirts of

happy chance" in the issuance of his work just as two great
strikes have been absorbing attention and the injunction
proceedings by the Attorney General of the United States
have followed in the United States Court sitting in Chicago.
Three chapters of the work are devoted to the respective

subjects of "Federal Jurisdiction over Labor Disputes";
"Use of the Injunction Against Labor Organizations"
and "Prohibition of Strikes by Injunction or by the
Criminal Law in the Light of the Thirteenth Amendment."
Another chapter is given to the subject of the "Legality of
Means Used by Labor Organizations," including cases upon
"The Strike" ; "Violence and Intimidation" ; "Peaceful Per
suasion"; "Picketing" and "Legality of Union Action as
Affected by Violence on the Part of Union Members."
However much the two great strikes of this year have

appealed to the interest and attention of the American peo
ple, it should not be forgotten in crediting the publication
of a work like Professor Sayre's with timeliness that in the
United States in 1916 printed statistics have been given out

46
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to the effect that there were 3,681 strikes and lockouts and
4,324 in 1917. Professor Sayre states that his volume is
published in "response to the growing demand for an ade
quate collection of cases on the subject" treated.
Outstanding cases, of course, appear. There are "Loewe

v. Lawlor," "In re Debs," etc. There are also such cases,
as "Society of Shakers v. Watson," 68 Fed., 730, holding the
Society of Shakers liable on a promissory note signed by
representatives of the Society, though the Society was

neither a partnership nor a corporation nor really an organ
ized entity in any legal form other than to justify a pro
ceeding in equity against it.
Professor Sayre has covered a wide range. The work is,

perhaps, more properly and descriptively named on its title

page, as "A Selection of Cases and Other Authorities," than
on the back of the volume, where it is styled, "Cases on

Labor Law." Court decisions, however, constitute the large
bulk of the volume, and "other authorities" are incidental.

Early English statutes are copied, including the "Ordinance
of Labourers" of 1349. Pertinent parts of the Clayton Act,
of the Sherman Anti-Trust Act, and of the Kansas Court of
Industrial Relations Act are found. Four interesting de
cisions of the Kansas Industrial Court are included; like
wise decisions of the Court of Conciliation and Arbitration
of Australia and of the South Australian Industrial Court.
Professor Sayre expresses the well-founded hope in his

preface that "this collection of cases may also prove a source

book to all those, whether in the ranks of employers or em
ployees, who are interested in studying the development and
application of the legal principles underlying the growing
mass of decisions which make up the body of labor law."
There should be said additionally that the volume is an

other evidence of the fine craftsmanship of The Harvard
University Press.

William Jennings Price.

A Good Book Is a Great Gift to Mankind

THE PROBLEM OF PROOF. ESPECIALLY AS EXEMPLIFIED
IN DISPUTED DOCUMENT TRIALS.�A Discussion of Various
Phases of the Proof of the Facts in a Court of Law, with Some
General Comments on the Conduct of Trials. By Albert S. Os-
born, Author of "Questioned Documents." Introduction by Pro-
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fessor John Henry Wigmore, Author of "Wigmore on Evidence."
New York and Albany. Matthew Bender & Company, Incorpo
rated. 1922.

Some fourteen years ago, I had occasion, as chairman of
a special committee of the House of Representatives ap

pointed to investigate charges of bribe-taking made by one

Representative against other members of the House, to

call several expert witnesses in an effort to discover the

authorship of certain questioned documents. Among these
witnesses was Mr. Albert S. Osborn. His testimony was so

convincing and irrefutable that the parties making and jus
tifying the charges openly confessed the preparation of the
documents whose authorship they denied and tried to fasten
on innocent parties. Mr. Osborn gave a most interesting
account of the scientific methods employed by him in de

tecting forgeries, identifying questioned documents, both
handwritten and typewritten, ascertaining their authorship
and determining whether they were genuine or spurious.
At the close of the committee hearings, I had several con

versations with Mr. Osborn respecting a book that he then
had in preparation. This work appeared in 1910 under the
title of "Questioned Documents ; a study of questioned docu
ments with an outline of methods by which the facts may
be discovered and shown." Dean Wigmore closes his intro
duction to "Questioned Documents" with these words :

"The book abounds in the fascination of solved
mysteries and celebrated cases. And it introduces
us to the world-wide abundance of learning in this
field. French and German investigation are amply
drawn upon. Psychology, mathematics, and lit
erature, as well as chemistry, photography, and
microscopy, are made to serve. The reader arises
with a profound respect for the dignity of the sci
ence and the multifarious dexterity of the art."

The learning and the originality displayed on every page
of "Questioned Documents" encouraged Mr. Osborn's
readers to look for a noteworthy production when it was
announced that a new book by him had been issued. The
"Problem of Proof," however, far surpasses one's highest
anticipations. One might think from its title that it was a
technical work on evidence prepared for the use of lawyers
exclusively. The book is not that at all. While some tech-
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nical subjects are discussed, notably the new forms of proof
relating to forgeries and questioned documents and the later

rulings of the courts on these matters, they are discussed in
a refreshingly non-technical manner. Far from being a

book for lawyers only, it is a book that will give pleasure
and profit, new visions and stimulating ideas to every one

who reads it. In his preface the author modestly states
that "the main purpose of this book is to help the lawyer
who has a case to try in which it becomes necessary to prove
the facts relating to a disputed document. Either directly
or indirectly, the matter presented has application to the
general problem of proof, which may give the work a some

what wider use." It certainly will have a much wider use,
as the wide range of topics treated by the author in a man

ner lucid, animated, and often eloquent, convincingly shows.
To realize the great diversity of the subjects discussed one

has only to compare Chapter IX on "The Atmosphere of a
Trial" with Chapter XXI on "Off the Record" Influences,
and Verdicts, Compromises and Settlements; or Chapter
XVI on "Persuasion and Practical Phychology in Courts of
Law" with Chapter XXV on "The Designing and Lighting
of Court-Rooms." This last chapter should be given to
every architect of a court house for his guidance in securing
properly proportioned court-rooms, adequately lighted,
heated, and ventilated. While Mr. Osborn is not a lawyer,
he has spent more time in court-rooms than have most law
yers. Much of his latest book was actually written in court
rooms and has a vividness that comes only from direct con
tact with and keen, intelligent observation of the subjects
and problems discussed by him. His exposure of existing
evils in trials at law and his suggestions of remedies carry
therefore great weight.
"The Problem of Proof" abounds in epigrams, crisp,

cogent, arresting, full of wisdom, many of which are sure

to become current and poular. A few selections will illus
trate the character of these epigrams :

A dissenting opinion may not show just what
the law is, but it sometimes shows quite clearly
what the law is going to be.
We now live in a world of documents, and with

this increase has come the opportunity for their
fraudulent production and use.
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Many lawyers are unaware how thoroughly
other lawyers prepare their cases.
A jury is at once suspicious of a lawyer who

does not understand his own case.

It is often a most unfortunate act of friendship
to commit unskilful perjury for a friend.
Though renowned as a specialist, a man may be

a pitiful failure as a witness.
It is dangerous to assume that all of the twelve

members of a jury are stupid and gullible.
It is a misfortune for a young lawyer to train

himself in insincerity by advocating causes in
which he does not believe.
There is a very wide distinction between the

men who in some measure live for a profession and
the men who simply live on it.
The first requirements of the great lawyer are a

good working conscience and a strong personality.
We are born as we are, but our conduct is what

we make it.
There is no doubt that one of the qualities of the

great lawyer is that of being a gentleman.
Man has a most extraordinary capacity for be

lieving what he wants to believe.
Love and gold are perhaps the two chief causes

of anonymous letter writing, although envy and
spite are close seconds.
There is no doubt that among the allies of fraud

and crime can be numbered many unsuitable court
houses.
It is humiliating to realize that this great coun

try is the safest place in the whole world in which
to perpetuate fraud or to commit crime.
It is a surprise to many to know that in many

state courts the powers of the judge have almost
all been taken away.
It is not necessary to be a poorer lawyer, or

worse doctor, in order to be more of a man.

There are many men who think and who say
they have no time for general reading.
It should frankly be confessed by those who do

not read that either they do not have the taste for
it, or are too lazy.
There is no excuse good enough to excuse one

for not reading good books.

To illustrate the author's method of discussing a some
what technical subject we may take a passage from the
Chapter on Photographs in Disputed Document Cases :
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"Enlarged and grouped photographs are now

usually admitted and marked in evidence. If they
are not admitted, such exhibits, under the rules in
some jurisdictions, can be offered as 'illustrative
charts' and used even when not admissible as sepa
rate photographs. In order that photographic
comparisons of this kind may become admissible
certain definite questions must be asked, to which
the witness gives affirmative replies :

"Q. Does this photographic chart illustrate your
testimony?
"Q. Will you describe just what it consists of?
"Q. Did you prepare that chart?
"Q. Are the photographs from which it was

made accurate photographs?
"Q. Is it made up entirely from exhibits in the

case?
"Q. Does it correctly represent these various

writings in evidence?
"Q. Is it necessary to a clear and complete pres

entation of your testimony?
"If, after this definite testimony, the illustration

is excluded, this exclusion in some jurisdictions is
reversible error. In order, however, to constitute
error it must definitely be shown that the enlarge
ment or chart is necessary to a full and clear pres
entation of the evidence. If the questions are not
asked properly the record may not exactly cover

the point."

Mr. Osborn has greatly enhanced the value of his book

by supplementing the text with an interesting bibliography
preceded by a stimulating introductory note on the great
benefits to professional men of general reading. One sen

tence from this introduction should be committed to mem

ory and taken to heart by every law student :

"To live in a world of thought without thinking
is in a measure to be one with the beasts of the
field. Socrates is reported by Plato as relating
how the Handmaidens of Thrace laughed at the
philosopher who, through looking at the stars, fell
into a pit, but, he adds, with one of those immortal
flashes, the handmaidens never saw the stars!
There are many who are with the handmaidens !"

One is reminded of the words of one of Scott's characters
in Guy Mannering : "A lawyer without history or literature
is a mechanic, a mere working mason ; if he possesses some
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knowledge of these he may venture to call himself an

architect."
In his brief commentaries on the books in his bibliog

raphy, Mr. Osborn makes it clear that his practice con

forms to his precepts, that he has read what he recom

mends. He exemplifies Dr. Johnson's aphorism: "A man

will turn over half a library to make one book."
Of Burrill's Circumstantial Evidence, he says : "Contains

many single ideas worth many times the cost of the book."
Of Cordozo's Nature of Judicial Process, he says: "A

highly valuable discussion�apparently unique in some par
ticulars�of The Problem of Proof from the effect instead
of from the cause side. The book is Mr. Justice Cordozo's
answer to the question, 'What is it that I do when I decide
a case?' "

About Dickens' Bleak House and The Pickwick Papers,
he says : "The reading of 'Jarndyce and Jarndyce,' and the
case 'Bardell v. Pickwick' should be a requirement for ad
mission to the bar."
Of Fosdick's European Police Systems, and American

Police Systems, he says : "Two books by one of the highest
American authorities on the subject and indispensable to
the student of criminal law and criminology. These books

give some of the reasons why the administration of the
criminal law has failed in America."
His comment on James' Selected Papers on Philosophy is :

"Read 'The Will to Believe,' 'The Will/ 'The Energies of

Men,' and then read 'On a Certain Blindness in Human Be
ings,' and then read this last again, and then read it at least
once each year,"
Dean Wigmore again shows his appreciation of Mr^

Osborn's work by contributing an introduction to The
Problem of Proof, in which he says : "But Chapter XV, on
Advocacy, is my favorite. It is the climax of the book.
The rest could not surpass that mark. I would like to have
written that chapter myself�only I could not. It should
be read aloud every year before every law class."
I cannot close this review in a better way than by quot

ing the opening and closing paragraphs of this chapter :

"There is no other relation in human affairs ex

actly analogous to that of attorney and client. It
is a relation that in its intimacy and responsibility
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is an example of supreme trust and confidence. By
it we 'ask another for the time and the occasion to
be ourselves. It is as if for the time being we

transfer our individuality to another who then be
comes our mind, our voice, and even in a degree,
our conscience. It is not strange that this relation
from the earliest times has been most closely
guarded, and that there are inseparably connected
with it certain rules of honor which to disregard
puts the brand of infamy upon the transgressor.
To violate this sacred trust and be disloyal to a

client is deservedly the unpardonable sin of an

attorney. By this betrayal he sinks lower than by
any other act of dishonor."
"The practice of law, like that of medicine, is

much concerned with the abnormal. One profes
sion has much to do with disease and suffering,
and the other with injustice and crime, but this
contact need not develop a narrowing pessimism
that tends to make of this world mainly a place of
anguish and of sin. The correct and wider view
makes work in both fields a service of help and of
rescue in lessening suffering and combating evil.
The lawyer is the natural champion to be called
upon to defend right, promote justice, protect the
weak, and guard those priceless heritages of the
ages, that we inadequately describe as freedom and
civilization. Through all the stress and strain the
great physician and the great advocate both come

to realize more and more that honesty and health
are the normal conditions and that the high task
given to them is that of making these conditions
more clearly universal."

Henry Sherman Boutell.
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NOTES
The Law School

The registration at the Law School for the academic year
1922-23 is 1,170 students. As was the case last year, every
State in the Union is represented. The largest registration
outside of the District of Columbia is from Massachusetts.
Beginning October 2, 1922, the Law School established
morning classes for the Junior Class. Next year it is planned
to establish courses for the Senior Class, thus making avail
able in the morning hours a complete three-year curriculum.
Two additional all-time professors have been appointed,

Frederick J. de Sloovere, A.B., LL.B., S.J.D., former pro
fessor of Law at The Catholic University of America, and
William J. Price, M.A., LL.B., LL.D., professor of Law, Cen
ter College, University of Kentucky, 1905-1912, and Envoy
Extraordinary and Minister Plenipotentiary of the United
States to Panama, 1913-21.
Beginning with the academic year 1923-24, there will be

demanded for admission to the Law School, in addition to
preparatory school work, one year of standard college work.
To prepare the student for the new requirement, a pre-legal
course has been established by the University. Sessions will
be held at the Healy- Building, Georgetown College, daily,
beginning at 9 a. m., and at Georgetown Law School daily'
beginning at 5.10 p. m. These classes, both at the Healey
Building and at the Law School, will be conducted by the
regular members of the College Faculty.
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NOTES AND COMMENTS

Damages�Measure of Damages�Loss of Use of Auto
mobile

For determination of damages to personal property, "The basic
rule is just compensation for the actual loss sustained."1 If the

property is destroyed, its fair market value at the place, immediately
before destruction, limits the damage suffered. If the property is not

annihilated, yet beyond repair, such prior market value, less the value
of the wreckage, marks the damage sustained.* Where a vehicle is
injured but not beyond repair, and where the only recovery sought is
damages for such injury to the vehicle, the measure of damages is
the difference between the reasonable market value at the place imme

diately before and immediately after the injury.3
Where the vehicle can be restored, the reasonable cost of repairs is

�Gilwee v. Pabst Brewing Co. (1917), 195 Mo. App., 487 ; 193 S. W., 886 ; 21 Hary.
L. Review, 674.

'Latham v. C, C C & St. L. Ry (1911), 146 111. App., 559; Anderson v. U. S. Ry.
Adm. (June, 1922), 188 N. W. (Iowa), 827, citing the case herein discussed.

�Thompson v. Pollock Dry Goods Co. (Ala., 1921), 92 So., 22; Kiely v. Ragali (1919,
Conn.), 106 A, 603; Morgan Millwork Co. v. Dover Garage Co. (Del., 1919), 108

Atl., 63; Hesper v. W. P. R. Co. (1908. Neb.), 118 N. W., 98; Farrell v. Uni
versal Garage Co. (1920, N. C), 102 S. E., 617 ; Van Sciver v. Pub. Serv. Ry. Co.,
1921, N. J.), 114 Atl. 146; Kane v. Nakamoto (1920, Wash.), 194 Pac, 381.

The following are interesting variations: Central Georgia Ry. v. Sistrunk (1915,
Ga. App.), 85 S. E., 954. Injury to private railway car, true measure of damage
is difference in value before injury and after repairs.
C, N. O. & T. P. Ry. v. Sweeney (1912, Ky. App.), 179 S. W., 214. Instruction
that "difference in value of the automobile before and after it was injured, at

the place of said injury" was erroneous, as not requiring market value.

L. E. & W. Ry. v. Malloy (1922, Ind.), 134 N. E., 913. Court allowed difference

in market value before and after collision, regardless of the fact that the sales

agent, being a son-in-law, had given plaintiff benefit of his (the son-in-law's)
commission on the sale. It was contended appellee "should not profit by his

transaction." The Court: "* * * if by 'transaction' is meant the collision, this
contention is well taken ; but, if it refers to the purchase of the automobile,
then it cannot prevail."

See also Hanson v. Oregon-Wash. R. & N. Co. (1920, Oregon), 188 Pac, 963.

Canned salmon, injured through neglect of bailee. Measure of damages was dif

ference in market price before and after�and not the difference between a con

tract price and the price actually received by bailor for them in the damaged
condition. The Court: " * * * rules for ascertaining the amount of compensa

tion to be awarded are formed with reference to the just rights of both parties,
and the standards fixed for estimating damages are to be determined not only
by what might be right for an injured person to receive in order to afford just
compensation, but also by what is just to compel the other party to pay."
Mesa City v. Leseur (1920, Ariz.), 190 Pac, 673. Difference in value of a stock

in trade before and after being damaged is the proper measure of damages, and

not the cost of restoring the goods plus consequential loss in trade, etc.
Sullivan v. City (1908, S. C), 62 S. E., 862. An injured horse had by treatment

been partially restored. Damage is "difference in the market value of the animal

immediately before the injury and what would be its market value at the same

time in its condition of partial restoration together with the reasonable expenses

of treatment and care and loss of service. The market value of the animal in its

condition of partial restoration is referred back . . . because neither . . . party
can be required to take the risk of fluctuations in the market."
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an alternate measure of damages.4 As a practical matter, generally
it is an equivalent measure." This truth, and the presence, as a mat

ter of fact, of an instance of that customary situation in the case

before them, have misled many courts into loose language which

applies to the fact at hand, but which, also, seems to declare a rule

that the cost of repairs "shall be taken to be equivalent, as a measure

of damages, to difference in market value.6 That the cost of repairs
often is not equivalent is obvious.7 For instance, in many casesjsvhere
repairs necessitated by a collision have been made so far as prac

ticable, an automobile will still be of less value than it was before the
accident. At other times, making necessary repairs, installing new

parts, will enhance the value of the machine above what it was just
prior to the injury. In the first class, cost of repairs would be a

smaller sum, and in the second a greater, than the amount represent
ing the difference in value before and immediately after injury. All
this is patent.8 Yet in a recent case, to be considered later, a narra-

1 Zellmer v. McTaigne (1915, Iowa), 153 N. W., 77. Evidence of what was paid for

repairs without description of the injury is not admissible ; for the measure is
the "reasonable charges for repairs necessitated by the injury."
Peabody v. Lynch, 184 111. App., 78. Reasonable cost of repair is such cost as

an automobile mechanic would charge, with market and usual rates.

"Western Md. Ry. Co. v. Martin (1909, Md.), 73 Atl., 267; L. & N. Ry. Co. v.

Mertz Ibach Co. (1907, Ala.), 43 So., 7.

�Lonnecker v. Van Patten (Iowa), 179 N. W., 432.

'Birmingham Ry. Co. v. Sprague (1916, Ala.), 72 So., 36. Commenting upon the ab

sence of evidence of the value of loss of use, the Court refused an instruction

limiting damages to the cost of repairs, in order to admit allowance of difference

in market value before and after the injury. An allowance for storage of the

damaged machine was allowed in Gilwee v. Pabst, 196 S. W. (Mo ), 886, but
denied in Dillon v. Mundet (1914), 145 N. Y. Supp., 975. Towage was allowed
in Gilwee v. Pabst and also in a New York case of last year. Patone v. State,
186 N. Y. Supp., 225. Wages due chauffeur under contract were allowed in

Gilwee v. Pabst, and in Cook v. Packard (1914), 88 Conn., 590, L. R. A. 1915

C 319, 92 Atl., 413. But see dissent of Thayer, J. See note considering these
and other elements 4 A. L. R., 1350.

�Cadwell v. Town of Canton (1908 Conn.), 70 Atl., 1025. Evidence of cost of
repairs less the increased value of repaired machine above value before injury,
held admissible.

Blanke v. United Ry. Co. (1919 Mo. App.), 213 S. W., 174. Deducts from cost of
repairs, enhancement in value of the .property by reason of such repairs.

So. Ry. v. Ky. Grocery Co. (1915, Ky. App.), 178 S. W., 1162. Farrell v. Universal
Garage Co. (1920, N. C), 102 S. E., '617. That it is proper to consider cost of

repairs in determining the difference in market value immediately before and
after the injury. Van Sciver v. Pub. Service Ry. (1921, N. J.), 114 Atl., 146,
contra.

American Gypsum Co. v. L. S. & M. S. Ry. (1918), 7 Ohio App., 145. Damage to
Railway cars by explosion is not the sum expended for repairs but the value
before and after injury.

Metcalf v. Mullen (1920, Utah), 192 Pac, 676. Being entitled to difference in market
value, plaintiff may have cost of repairs plus depreciation in market value
still existing after completion of what repairs are practicable.

C. R. I. & G. Ry. v. Sumwait (1921, Tex. Civ. App.), 226 S. W., 1081. Having re

quested of the jury findings both on the difference in value before and after in
jury, and on the cost of repairs, the court accepted the answer of $1,500 to the
first question and awarded that amount, ignoring the answer of $1,000 as cost of
repairs. This action is upheld.

North Tex. Traction Co. v. Stone (Tex. Civ. App., 1921), 230 S. W., 754. Cooper
v. Knight, 147 S. W. (Tex), 349. Price v. Newell, 53 Pa. Super., 628.
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tion of experience was treated as a rule of law, because of a failure

to note that, though generally found to be so actually, "cost of re

pairs" is not, always, the equivalent of "the difference in market

values before and immediately after the injury."
Seldom when difference in value is asked of the defendant, but fre

quently when calculating damages upon a basis of reasonable cost

of repairs, loss through deprivation of use during the time the car is

being repaired, is presented as an item to be allowed the plaintiff as
compensation. Though at times rejected as speculative, or as allow

ing duplication of damages, the consideration of loss of "usable
value" is steadily gaining recognition. That a man is not fairly
compensated for his loss while he is out of pocket for the hire of a
substitute vehicle is now generally considered obvious.* The more

timely query concerns the allowance for loss of "usable value" in the

case of a non-commercial vehicle. That there should be such allow
ance is admitted, if the owner has actually hired a machine to replace
the one injured, while the latter is being repaired. The more ad
vanced view, already well established, is that one who has suffered

injury to his machine and has sued on the basis of cost of repairs,
should receive, also, a sum for loss of "usable value" even though it
cannot be shown that he suffered financial loss (in its proper sense)
through such deprivation of use, and even, indeed, though it cannot
be shown that he would have used the machine in the interim. "As

pointed out by Mr. Sedgwick (Tf243a), the value of the use of

personal property is not the mere value of its intended use, but of its

present potential use, whether availed of or not by its owner. His

right to use, whether for business or pleasure, is absolute, and who
ever injures him in the exercise of that right cannot complain when
held to respond on that basis. (Conn, and N. Y. citations.)" Perkins

These cases recognize, and where it has been requested, allow recovery for loss
of "usable value." Unless otherwise indicated they concern automobiles. See

also, note L. R. A., 1915 C 319. Plylar v. Jones (1922, Ala.), 92 Southern,
445. Barnes v. United Rys. Baltimore (1922, Md.), 116 Atl., 855. Fisher v.

City Dairy (1921, Md.), 113 Atl., 95. Patone v. State, 186 N. Y. Supp., 225

(1921). Dettmar v. Burns Bros. (1920), 181 N. Y. Supp., 186; 34 Harv.
L. Rev. 330; 29 Yale L. J., 922. Rhodes v. Firestone Tire Co. (1921, Calif. App.),
197 Pac, 392 (?). Hawkins v. Garford Trucking Co. (192*1, Conn.), 114 Atl.
94. (7) Mayer v. Cohen (1920), 12 Ohio App., 134. Yawitz Dyeing Co. v.

Erlenbach (1920, Mo. App.), 221 S. W., 411. Lawnsdale Dye Worksv. Chi. News.

Co. (1914), 189 HI. App., 565. Stubbs v. Molbreget (1919, Wash.), 182 Pact

936. Weleetka Lt. Co. v. Northrop (1914, Okla.), 140 Pac, 1140. Telephone
wires :

" * * * plaintiff's measure of damages was the cost of making
repairs and the value of the use of her property while -she was necessarily de

prived thereof pending repairs." McGuire v. Post Falls Lumber Co. (1913,
Idaho), 131 Pac, 654. Logs were permitted to jam and dam stream and

thereby wash out and destroy respondent's ditch and flume and sawmill. Andries

v. Everitt (1913, Mich ), 142 N. W., 1067. So. Ry. v. Stearnes (1910, Ga. App.),
68 S. E., 623. Horse. Sullivan v. City of Anderson (1908), S. C. Horse.

Gould v. Ry. & Lting. Co. (1909, Wis.), 121 N. W., 161. Horse. Raski v. Gr.

Northern (1915, Minn.), 150 N. W., 618. Horse. Monroe v. Lattin (1881), 25
Kan., 351. American Digests "Damages Key 113." 17 Corpus Juris, 785, 877-8.
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v. Brown (1915), 132 Tenn. 294; L. R. A. 1915 F 723; Ann Cas. 1917

A 124, 177 S. W. 1158.10

It might seem that in a proper case damages for usable value must

be granted even where the property is wholly destroyed, in order to

afford "fair and reasonable compensation." Surely when compelled
immediately to replace a car destroyed, a company is not fully com

pensated unless allowed the rental value of a substitute truck, act
ually hired for use while a new one is being diligently procured. It

was so held, and such additional damages were given, in L. & N. R. R.

Co. v. Schuester (1919), 183 Ky. 504; 4 A. L. R. 1344; 209 S. W.

542, the court saying that the damages to be allowed for wrongful
destruction of personal property may include, in addition to its value,
such consequential damages as proximately result and are susceptible
of accurate estimation. But, on the contrary, a taxi company which
could not hire, nor secure, until December a car to replace one de
stroyed in August, and which had been permitted in the lower court
to show an earning power, based upon past accounts and contempo
raneous patronage disappointed through lack of the car, was denied
this type of relief, the court holding " * * * it was error to admit
evidence of the rental value of the machine." Latham v. C. C. C. &
St. L. Ry. Co. (1911), 164 111. App. 559. The prime objection is that

"The Greta Holme, 1897 A. C, 697. Recovery allowed for loss of use of a dredger
injured in a collision although the owner was out of pocket no definite sum for
a substitute during the period necessary for repairs.

The Mediana, 1900 A. C, 113. Company upon the injury of light-ship used, in its
stead, a reserve light-ship maintained at an annual permanent charge. Yet dam
ages for loss of use were allowed, Lord Shad pointing out that the cost was

suffered�but by the year and in anticipation. Lord Brampton mentions that,
though the company had the reserve light-ship, they were not obliged to use it
rather than hire one and allege rent as damages.

Hunt v. Boston Elevated (1908), 199 Mass., 220-37. Jackson v. Innes (1919), 231
Mass., 558.

Cook v. Packard (1914), 88 Conn., 590: "We fail to see why the character of the
intended use should determine the right to a recovery although it will, of course,
affect the amount of recoverable damage. . . . The law does not deny sub
stantial damages to one who has suffered a substantial injury, solely on the
ground that the injury has not produced or will not produce a pecuniary loss."

29 Yale Law Journal, 922 (1919-20) : "Allowing recovery of substantial damages
for the injury of an automobile used entirely for pleasure purposes, is another
sound step in the process of living growth." 34 Harv. L. Rev., 330 (1921-22) :

"Since the jus^-freundi comprehends the right to use a thing for pleasure pur
poses as well as the right to employ it in business, an infringement of either is a

legal wrong. The value of the right is in both cases capable of objective deter
mination because it is measured not by the use made of the chattel by its owner

but by its potential utility." The last comment was occasioned by the appear
ance in 1910 of the New York Case of Dettmar v. Burns Bros., Ill Misc. Rep ,

189, 181 N. Y. Supp., 146, which defined the position of New York courts. It
holds : "Damages for loss of use of an automobile may be allowed * * * although
the owner intended to use it only for pleasure, and not for rent or profit."
"2. Evidence of the rental value of an automobile is admissible upon the ques
tion of the compensation to be awarded * * * although he (owner) did not
intend to rent it or use it for profit." The case approves the conclusion in
Naughton Mulgrew Co. v. Westchester (105 Misc. Rep., 595 ; 173 N. Y. Supp.
437), and quotes therefrom: "It would be unjust to compel the owner of the car

to hire another car, in order to entitle him to claim compensation for the loss
of the use of his own car."
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all damages allowed shall not exceed the value of the car at the time
of destruction.11 In this case, the court said: "Where personal
property has been injured by the negligence of another and can be

repaired, the proper measure of damages is the cost of repairs and
the value of the loss of the use of it while it is being repaired. If
the property cannot be repaired, then the measure of damages is the
difference between the market value of the property before the injury
and the value of the wreckage." The Maryland Court of Appeals
argued and decided the same in an automobile case this year." Simi
larly, expenses of reasonable attempt to cure, compensation for loss
of use, and for diminished market value after treatment�the aggre
gate not to exceed value of the property immediately prior to the
injury�have been taken to measure damages to a horse-drawn

vehicle, in this country, at least since 1881.13 The cases give no

promise of allowing recovery, as a general thing, for value of the loss
of use where the property is wholly destroyed."
It has been seen that difference in market value before and after

injury is, in the great number of instances, the damage sued for
and allowed; it has been seen that "difference in market value" fre
quently is a different sum than "reasonable cost of repairs"; it has
been seen that claims for value of loss of use are often made in con

nection with suit for damages based upon cost of reasonable repairs,
and that these are generally allowed if the facts warrant; but, it has
been seen, further, that, after an award of full value for complete
destruction, claim based upon loss of usable value as consequential
damages is novel, and has been granted seldom, perhaps only in the
one case. There is one step further to be considered.
Last May, in Pugh v. Queal Lumber Co.," the Supreme Court of

Iowa gave a remittitur for the amount of the reasonable value of use
during repairs, which amount, in the court below, had been allowed
in addition to difference in market value of the damaged car before
and immediately after the injury. The court assigns no reason for

UA later case in this court held: "In the case of injury to an automobile where no

rental value can be definitely established, it is proper to award loss of profits
where they can be clearly and certainly established." After a showing that no

taxi-cabs were for sale or rent in Chicago at the time, effort was being made
to establish "what probable rental value would be if put upon the market for
rent." Trout Auto Livery Co. v. Gas. Co., 168 111. App., 56.

"Barnes v. United Eys. of Baltimore (1922, Md ), 116 Atl., 856. "* * * if the
plaintiff recovers the full value of the automobile, as for a complete destruction,
he cannot also recover the value of the use," citing Fisher v. City Dairy (Md.),
113 Atl., 95, and Crossen v. C. J. & E. By. Co., 158 111. App., 42.

13 Monroe v. Lattin (1881, Kan.), 25 Kan., 351.

Seavey v. Dennett (1899), 69 N. H., 479.

Overpeek v. City (1901, S. D.), 85 N. W., 990.
Others in note 9, supra.

" Crossen v. C. & J. Elec. Co. (1910), 158 111. App., 42.
Hanson v. Ore-Wash. B. & N. Co., note 3, above.

But see Patone v. State (1921), 186 N. Y. Supp., 225. "The usual measure of
damages in cases of that kind is the difference in market value of the car imme
diately before and after the accident and expenses from the injury. ��*���"

(Italics inserted.)
� 188 N. W., p. 1.
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the point it decides. Whether cautious because there is still�the

case says�a conflict as to compensating for loss of use, or whether
controlled by the distinction which, it notes, some jurisdictions make

by refusing damages for loss of use of a pleasure car10, the court does

not specify. The case stresses the fact that " * * * the measure of

damages usually adopted is the difference between the market value
before and the market value immediately after the injury."" And
it quotes approvingly an Iowa precedent that, "ordinarily, there
would not be any material difference between the value before and
after it (an automobile) was injured and the actual cost of the re

pairs required to return it to its former condition. * * * "1S There was

proven and admitted, inter alia, a loss of $60 resulting from depriva
tion of use. That part of the instruction below which permitted recov

ery on this item is held erroneous, and the case is reversed unless the

plaintiff shall file remittitur for this amount. Though the court uses

the words "facts of the instant case,"19 there is no indication that it

does, no reason why it should, so decide upon the facts of the case,
per se. The decision stands, on the face of it and in its intendment,
as opposed to granting damages for loss of usable value. And therein,
it fails to follow the great trend of recent decisions.20

Yet the case, it is believed, is distinguishable, and hence need not

preclude nor postpone recognition, in future Iowa cases, of the pro
priety of allowing recovery for loss of use, in a proper instance. If
the case is distinguishable, as is submitted, it is indeed noteworthy,
and should be followed.
"Cost of repairs," as used in the decisions, means only what would

popularly be understood by the phrase; namely, cost of new parts,
cost of labor installing them, and of labor restoring what can be
restored.21 The "market value" of a car when wrecked, would be its
former value depreciated by the amount of this "cost of repairs"�
but depreciated, also, by the consideration that there will be post
ponement of usable value for the period necessary to secure repairs.
If that be true, double recovery would result by giving an owner who
has already received the difference in market value, also his loss due
to such postponement ,

of usable value.22 Double recovery is taboo 23

To avoid the objection against double recovery, when it is desired to
secure compensation for loss of usable value, damages should be asked
upon a "cost of repair" basis.21

"When including New York in this classification the court evidently overlooked the

Tsso " Burn3 Br�3- N�te 10' above' and a-
" �

" Pugh v. Queal Lumber Co., 188 N. W., 1.
"Lonnecker v. Van Patten, above.
18 Note 18, at p. 3.
M Note 9, above.

"Crossen v. C. & Jt Elec. Co. (1910), 158 111. App 42
Patone v. State (1921), 186 N. Y. Supp., 225.

'

It may include, also, value of time of owner in attending to the matter- �instant case, 188 N. W., 1.
matter . see
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Whether useful or not, such a distinction is in accord with the

facts. For, damages for value of loss of use have been allowed, gen
erally, when asked in connection with reimbursement for cost of

repairs." Damages for loss of use have not been requested when the

defendant's liability was figured on the difference in market values."
In the instant case, such request was made, and was refused. If the

case is to be considered in harmony with the course of the times, it
must be distinguished. If it is distinguishable�not by "the facts,"
but by the pleadings�then, in words used more than twenty-five years

ago in a Harvard comment upon a case quite different, yet strikingly
similar, "This case illustrates the importance to the practicing law

yer of a correct understanding of the law of damages in order to

enable him to get before a jury the several items of his client's loss."*7
V. S. M.

MASTER AND SERVANT�SCOPE OF EMPLOYMENT�INDE

PENDENT JOURNEY. In the case of Riley v. Standard Oil Co. of

N. Y., 132 N. E., 97, the Court of Appeals of New York, in a four to

three decision, reversed the decision of the Supreme Court, unani

mously rendered in favor of the defendant. Because of the unanimity
of opinion in the lower court, and the diversity of opinion in the

upper court, the points involved are of added interest.

The facts, undisputed, are as follows: The Master ordered the

Servant, driver of a motortruck, to go from the mill to a distant

freight yard, obtain there some barrels of paint and return at. once

to the mill. After the truck was loaded, the Servant discovered some

waste pieces of wood. He threw them on the truck, and, on leaving
the yards, turned, not towards the mill, but in the opposite direction.

Four blocks away was the house of his sister, and there he left the

wood. This errand served no purpose of the Master's, nor was it
known or consented to by him. The Servant then turned toward the

33 If considerations suggested do reduce the market value after injury, then, in such

sum, obviously, the amount of difference between market value before and after

injury would be enhanced. That such margin frequently, or in any case, will

equal or even approach the owner's actual loss, is, of course, not contended.
13 Patone v. State, above.

Stubbs v. Molberget (1919, Wash.), 182 Pac, 956.

Crossen v. C. & J. Elec Co., above.

But see So. Ry. v. Ky. Groc. Co. (1915, Ky. App.), 178 S. W., 1162; contra semble.
"Rhodes v. Firestone Tire & Rubber Co. (1921, Calif. App.), 197 P., 892.

Birmingham Ry. Co. v. Sprague (1916, Ala.), 72 So., 97.

Fisher v. City Dairy (1921, Md.), 113 Atl., 96.
" Hunter v. Quaintance, 69 Colo., 28 ; 168 Pac, 918, contra ; on the ground that dam

ages for loss of use of a car used only for pleasure, are too speculative to con

sider. The dissenting opinion of Garrigues, J., is shared by Chief Justice White.

Failure to plead specially the damage from loss of use, and absence of any show

ing that the repairs were made promptly, are stated to be more serious ob

jections.
M But see Southern Ry. Co. v. Kentucky Grocery Co., 166 Ky., 94; 178 S. W., 1162.
87 8 Harv. L. Rev., 429. "Evidence of the value of fish usually caught is admissible in

an action for damages to a trap caused by floating logs." Swaltney v. Scottish
Carolina Lumber Co., 205 S. E. (N. C), 465.
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mill. His course would necessarily lead him back past the freight
yards. Before he reached the entrance to the yards, and when he

had gone but a short distance from his sister's house, he ran into and

injured the plaintiff.
At an early period in the development of the law governing the

relation of master and servant, it was held that the master's responsi
bility extended only to those acts which he had ordered or commanded

his servant to do. The inadvisability of adhering to this view, how

ever, was quickly demonstrated, and, as a result, the master's liability
was expanded so as to include all of the acts of the servant done

within "the scope of his employment."
Blackstone, in speaking of this view, has the following to say: "If

a servant, by his negligence, does any damage to a stranger, the mas

ter shall answer for his neglect, but, in all such cases, the damage
must be done while he (servant) is actually employed in his master's

service; otherwise, the servant shall answer for his own misbe

havior." Judge Cooley's comment is: "The mere fact that one is the

servant of another does not make the other liable for the negligence
or wrongful conduct of the servant, unless he was at the time engaged
in the master's business or executing his express or implied com

mand."1

The necessity for express authority from the master is, therefore,
done away with, and the acts of the servant, so long as they are per
formed in the usual course of employment, are treated as impliedly
authorized and the liability of the master�proceeding from the
maxim Qui facit per alium, facit per se�is attached.2

This principle is well settled in the law, and, although at first hand
it may seem too broad or general, a reading of the decisions will
show that the law still recognizes the servant as an independent
being, with individual capacity, over which the master has no control.3

So, where a servant, even though at the time employed in the
master's service, steps aside from his duty to commit a trespass or

other wrong to another, the servant alone is responsible for such
wrongful conduct.*
The confusion, for there is some little confusion in the decisions on

this point, results, not from any inaccurate statement of the law,
nor from a lack of any well-established principles of law, but rather
from the application of those principles, and the inability of the
Courts to accurately or even helpfully define just when the servant is,
and when he is not, acting within the scope of his employment. As a

1 Cooley's Blackstone, Book I, pp. 369-70-71.
' 8 Ad. & El., 512 ; 13 C. B., 237.
� Galveston R. Co. v. Currie, 100 Tex., 136 ; 96 S. W., 1073.
* McManus v. Crickett, 1 East., 106 ; Croft v. Alison, 4 B. & Aid., 590 ; Lyons v

Martin, 8 Ad. & El., 612 ; Vanderbilt v. Turnpike Co., 2 N. Y., 479 ; Wright v'
Wilcox, 19 Wend., 347.
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consequence, each case must be carefully scrutinized- and the nature
of the act, as well as the employment, must be considered. A brief

survey of the divers views and decisions might here prove interesting
and helpful in determining the true state of the law on those ques
tions of "Independent Journey" and "Scope of Employment."
Most all are agreed that, where the servant is on a "frolic of his

own," to the utter exclusion of the master's business, the responsi
bility of the master is terminated, and this regardless of the fact that
the servant is still operating the master's vehicle or that the "frolic"
was taken during the time of employment.6
On the other hand, slight deviation from the usual course is con

sidered insufficient to terminate the relation and the master is still
liable.'

The real difficulty is experienced in attempting to determine just
when the personal errand of the servant is completed and the service
of the master again assumed. If the mental attitude of the servant

is to be considered as a decisive factor, the case of Raynor v. Mitchell,
reported in 2 C. P. (L. R.), 357, is of interest, for there, as in the

principal case, the servant had completed his personal errand and
started to resume his master's work.7 Some decisions attempt to

place the question on a geographical basis by endeavoring to deter
mine at just what point the servant departed from and re-entered
the realm of his master's duties.8 Then, again, there are others in
which it is contended that a computation of the time used in further
ance of the personal errand should be treated as a deciding factor."

Many cases arise where the servant, although fulfilling his master's
duty, combines with it some act or business of his own, and, while
the vast majority treat the master's service as paramount, and the
departure, if it might be called that, as slight, there are a few in
which it is contended that "any stepping aside of the servant from
the master's business to do an independent act not connected with
his employment suspends, for the time, however slight that period
might be, the relation of master and servant."10
In the case of Jones v. Weigand, 119 N. Y. Sup., 441, an attempt

is made to set out a test applicable in such cases as the foregoing.
The Court there says: "The test of whether the servant is acting
within the scope of his employment at the time of his negligent act is :

5 Garetzen v. Duenchel, 50 Mo., 104 ; 11 Am. Rep., 405 ; Mallach v. Redley, 43 Hun.
336. 34 Cent. Dig. "Master and Servant," No. 1223.

� Armstrong v. Cooley, 10 111., 609 ; Gregory v. Ohio River Co., 37 W. Va., 606 �

Atchison Ry. Co. v. Randall, 40 Kan., 421; Crandall v. Boutell, 95 Minn., 114-
Oliver v. N. Pac. Trans. Co., 3 Ore., 84.

' Cobb v. Simon, 119 Wis., 697 ; 97 N. W., 276. Note.�70 L. R. A., 627.
8 Baimore v. Vicksburg, 38 So., 210 ; 94 N. Y. S., 771 ; 211 Pa., 107.
� Quinn v. Power, 87 N. Y., 536 ; Lovejoy v. Campbell, 16 S. D., 231 ; Sleath v. Wil

son, 9 C. & P., 607.
M Storey v. Ashton, 4 Q. B. L. R., 476 ; Sweeden v. Atkins Imp. Co., 125 S. W., 439 ;

27 L. R. A. (N. S.), 124.
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was the act done while the servant was doing the master's work�

no matter how irregularly or with what disregard of his instruc

tions. The servant's acts must constitute a virtual abandonment of

his master's service in order to relieve the master of liability." This

view is quoted with approval, and might be said to be followed by a

majority of the cases in which mere deviation, or disregard of in

structions, is considered not of sufficient import to terminate the

master-servant relation and thereby absolve the employer from his

responsibility.11
On the whole, therefore, the deciding opinion in the principal case

is supported by the weight of authority. Certainly it conforms to

the weight of the decisions in New York, where the case arose." But

the minority rule, followed and represented by the dissent in this

case, has real merit and substantial support. The "public policy argu

ment," the fact that the master has voluntarily substituted the man

agement of a servant for that of his own personal supervision, and
the danger of setting precedents which might lead readily to a series
of "artificial decisions" measured by minute units of time or of space�

these considerations of caution form a check and a guide, for the

application of a rule capable of easy and injurious expansion.13
J. A. D.

AN ALLEGATION OF AN IMPOSSIBLE DATE IS THE ALLE
GATION OF NO DATE AT ALL, ALTHOUGH TIME WAS NOT OF
THE ESSENCE OF THE OFFENSE CHARGED. A singular in
stance of the survival of an old common law rule which has appar
ently long outlived its usefulness, as evidenced by its abrogation both
by statute and by action of the courts themselves in many jurisdic
tions, is presented in a decision handed down by the Supreme Court
of Florida, in Straughter v. State, on May 31, 1922.
On October 11, 1916, an indictment was returned by a grand jury

in the State of Florida, charging one Straughter with murder in the
first degree of James Stephens, on the thirty-first day of September,
1916. The date upon which the crime was alleged to have been com
mitted was an impossible date, as the month of September has only
thirty days. No objection was found to the indictment on any other
score.

The verdict going against the defendant, the court adjudged him to

11 Eakins Adm. v. Anderson, 183 S. W 217

IL � ' 6 : Barmore v- Vicksburg S. & P. Ry. Co., 38 S., 210 � 70 L R A

Conn 7^8 ^T^^w1^ ��" " Y"^ 659 :"
" Ha^ter.tConn., 718; Ritchie v. Walker, 28 Atl. 29

N Y 586 Stone r. Hub. 45 Conn., 44; Cavannaugh v. Dinsmore. 12 Hun., 465-Mitchell v. Crassweller, 13 C. B., 237.
' '
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be guilty and sentenced him to imprisonment in the State prison for
life. A motion in arrest of judgment, on the ground of the insuffi

ciency of the indictment for alleging the crime to have been com

mitted on an impossible date, was overruled in the lower court, and
the case was taken, on error, to the Supreme Court of the State, where
the question of the sufficiency of the indictment was again presented.
In spite of an allegation in the indictment that the deceased died "on

the second day of October, A. D. 1916," and in the face of proof that
the defendant shot the deceased on "the last day of September" and
that the deceased was shot "on Saturday night and died Monday be
fore day," and although time ,was not of the essence of the offense

charged, the Supreme Court reversed the decision, over the .dissenting
opinion of two judges, on the ground that the allegation of an impos
sible date vitiated the indictment.
The court, in doing so, followed precedent in the State of Florida,

in accepting as the foundation of its ruling, the old common law prin
ciple that an indictment or information must state the day, month and

year on which the offense alleged therein was committed1 together
with its corollary that, in the absence of statutory modification, this
ancient rule must be strictly adhered to by the courts.2 The reasoning
of the majority of the court was that, in substance, the allegation of
an impossible date is the allegation of no date at all.
A brief history of the rule referred to, and a concise statement of

the circumstances which led to its adoption, are found in an opinion
handed down by the court in the case of Rawson v. Connecticut, 19

Connecticut, 297. It is there stated that, "In England, from whence
we have derived much of our law regulating the forms of criminal

procedure, an undue severity has formerly characterized all penalties;
and little regard was paid in legal enactments to the relative grada
tion of crimes and properly apportioned punishments. Almost all
crimes were felonies and almost all punishments capital. Therefore
it was that 'in favorem vitae' the greater humanity of the judiciary
required the utmost strictness of averment and description in indict
ments; and the courts were well enough disposed to provide the shield
against some of the consequences of a severe code. Lord Hale says
that 'the strictness required in indictments is greater because life is
in danger.' 'Therefore many niee and slender exceptions have been,
of latter ages, allowed, and these (indictments) have been, with too
much facility, quashed and reversed.' 2 Hale's P. C", ch. 24, p. 168.
1 Chitty Criminal Law, 170. . . . The doctrine had its origin in

prosecution for capital offenses, and continued to be applied after the
severity of punishments had become mitigated."

1 Joyce on Indictments, No. 309.

Chitty, Criminal Law, 1�217.
2 Hale, 177.

Hawk., b. 2, c. 25, s. 77.

Morgan v. State, 13 Fla., 671.

State v. Eubanks, 41. Texas, 291.

State v. Barnett, 3 Kans., 250.
Commonwealth v. Hutton, 6 Gray (Mass.), 89.

2 Morgan, alias Porter v. State, 51 Fla., 76 ; 40 Southern, 828.
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The reasons back of the rule, as interpreted by other modern de

cisions, are that the indictment must show that the prosecution is not

barred by the statute of limitations;3 that the indictment must not

mislead the accused, or expose him to a second prosecution;* that the
indictment must show that the offense was committed before the in

dictment;5 that "the defendant has the right to insist, for his own pro
tection . . . that not only a public offense shall be charged
against him, but that it shall be done with such specific certainty as

will enable him to distinguish it from any other violations of the same

statute, and to know . . . such particulars in relation thereto as

will put it in his power to anticipate the proof which shall be adduced

against him and prepare to meet it."6

That the sufficiency of these reasons, in the light of the develop
ment of modern law, has not gone unchallenged, is evidenced by the
fact that the old rule has been abrogated in England,' and that in the
United States, the necessity for a definite statement of time, where
time is not a material ingredient of the offense, has been eliminated by
statute in Alabama, Indiana, Iowa, Mississippi, Missouri, Montana,
North Carolina, Tennessee, Virginia and Washington.8 In Indiana it
has been held that the statute in question does not apply to the allega
tion of an impossible date, as distinguished from an imperfect allega
tion of time, or the failure to aver any time at all, and that, as a

consequence, the common law rule that an impossible date vitiates the
indictment is still in effect in that State.8 On the other hand, the
Missouri statute expressly includes allegations of impossible dates as

no longer rendering the indictment void.10
The position of those authorities which uphold the old rule has been

assailed as illogical, in-as-much-as evidence may be given of the com

mission of the offense on any day within the statute of limitations,
and that, consequently, the defendant could not be misled by an aver

ment that the offense was committed on the � day of the month in
which the indictment was found.11 It is universally admitted that,
even though the old rule requires that the offense be laid on a par
ticular date, the proof need not correspond to the allegation in the in
dictment, but may set up any day within the statute of limitations.1'
Where there has been no legislative enactment on the subject, the

authorities in the various jurisdictions are often in direct conflict in

� State v. Smith, 88 la., 178 ; 55 N. W., 198.
� Smith v. State, 72 Fla., 449 ; 73 Southern, 354.
5 Morgan, alias Porter v. State, 51 Fla., 76 ; 40 Southern, 828.
� State v. Noland, 29 Ind., 212.
7 Statute of 14, 15, Victoria.
8 Cent. Dig., Vol. 27, Indictment, No. 253.
� Murphy v. State, 106 Ind., 96 ; 5 N. E., 767.
10 State v. Wilcoxon, 38 Mo., 370.
State v. McDaniel, 94 Mo., 301.
State v. Crawford, 99 Mo., 74.

11 Ledbetter v. United States, 170 U. S., 608.
13 State v. Beckwith, 1 Stew., 318 ; 18 Am. Dec, 46.
State v. Offutt, 4 Blackf., 355.
U. S. v. LaCoste, 2 Mason, 129.
Wharton's Criminal Law, 162-4.
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their rulings on questions arising out of the old rule and out of its

corollaries as well, although the weight of authority at the present
time seems to be in favor of adhering to common law precedent."
In Georgia, the opinion has been handed down that "it is no objec

tion after verdict that an impossible day be charged." An indictment

charging the offense to have been committed on an impossible day was

held to be good in several later decisions in the same state.15 Charg

ing that the offense was committed "on or about" a certain day has

been held to be indefinite, and fatal upon demurrer or motion to

quash." In a few jurisdictions, on the other hand, it is suggested that
the omission of the day of the month is not material,17 and that an

allegation that the offense was committed "on or about" a day named

is good at common law.18

Florida and Connecticut are excellent examples of the divergence of

views as to the position to be taken in the absence of legislation on

the subject. In Connecticut, the nicety and strictness formerly re

quired in framing indictments have been much relaxed, in accordance

with what is stated to be the tendency in modern times." The courts

there consider it a false humanity which would protect offenders,
either by stifling detection and prosecution, or by affording facilities

to escape conviction by unnecessary and artificial technicalities in the

administration of the law. In Rawson v. Connecticut, quoted above,
in which this position is taken, the court adopted as a general rule
applicable to certainty in criminal pleadings the one laid down by
Chief Justice De Grey in the case of the King v. Home, Cowp., 672,
682: ". . . though the law requires certainty, we have no precise
idea of the signification of the word, which is as indefinite, in itself,
as any word that can be used. The charge must contain such a de

scription of the crime, that the defendant may know what crime it is

which he is called upon to answer; that the jury may be warranted in

their conclusion of guilty or not guilty upon the premises delivered to

them; and that the court may see such a definite crime, that they may

apply the punishment that the law prescribes." Accordingly, the Con

necticut courts have swept aside the old common law rule without

awaiting action by the legislature.
The Connecticut decisions are in direct conflict with those of Florida.

In the latter State, the courts have considered it their duty not to

make the law, but to interpret it as they find it, and that they are

powerless to undertake any innovations in the absence of statutory
modification. In the leading case of Morgan against the State, 40

Southern, 828, in answer to the charge that the position of those up-

13 Beale on Criminal Pleading, No. 145.
" Conner v. State, 25 Ga., 615 ; 71 Am. Dec, 184.
10 McMath v. State, 65 Ga., 303.
Jones v. State, id., 626.
" Morgan v. State, 51 Fla., 76 ; 40 Southern, 828.
� State v. Tuller, 34 Conn., 280.

Note, 7 Ann. Cas., 775.
"Id.
13 Barth v. State, 18 Conn., 438.
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holding the old common law rule is illogical, the court states simply:
". . . If it appears illogical to hold that the precise day must be
stated in the indictment, but that the offense may be proved to have
been committed on any other day not so remote that the statute of
limitations would bar the prosecution, it is sufficient to say that it
was so at common law." F. J. R.

MARINE INSURANCE�SEAWORTHINESS�BURDEN OF
PROOF WHEN CAUSE OF LOSS IS UNKNOWN. It is well set

tled, both in England and America, that in every contract of marine
insurance upon a voyage policy there is an implied warranty that the
vessel is seaworthy at the commencement of the voyage; that is, as
Marshall says in his work on Insurance, Section 363, "that she shall
be tight, staunch and strong, properly manned, and provided with all

necessary stores, and in all respects fit for the voyage." By the

weight of authority in this country, there is likewise an implied war

ranty of seaworthiness in a time policy, provided the vessel was, at
the time of the inception of the risk, in a port where it could be put in
a seaworthy condition.1 While in England this implied warranty
applies only at the time of the commencement of the voyage for which
insurance is taken," the American authorities generally hold that this
is a continuing warranty, and that the boat must be seaworthy not

only at the commencement of the contract, but must be kept in that
condition, so far as is within the power of the insured, throughout the
continuance of the risk.3

This, of course, suggests the question as to who has the burden of
proof as to whether or not the vessel was in fact seaworthy; for on

that often depends the question of liability, especially in those cases

where the precise cause of the loss is not known, but is left more or

less to conjecture. As to this question, there seems to be a hopeless
conflict of authority. Some cases hold that the burden is on the
insured to prove that the vessel was seaworthy when she left port,
and unless he can affirmatively prove this, he can not recover from
the insurance company. In support of this proposition it is argued
that the implied warranty of seaworthiness is a condition precedent to
the obligation of the insurance contract; and the general rule being
that the performance of a condition precedent must be pleaded and
proved whenever it enters into the cause of action, the logical appli
cation of this doctrine to the law of insurance requires the plaintiff
to so allege and prove that the warranty of seaworthiness was com

plied with.*

Other cases hold that the burden is on the insurer; that the pre
sumption is that the vessel was seaworthy at the commencement of
the voyage, and that the defendant is liable unless he can overcome

1 See Elliott on Insurance, Section 442, and cases there cited.
2 Dixon v. Sadler, 5 M. & W., 414.
'McDowell v. Gen. M. Ins. Co., 7 La. Ann., 684; 56 Am. Dec, 619; Berwind v.

Greenwich Ins. Co., 114 N. Y., 239,- Union Ins. Co. v. Smith, 124 U. S., 405 ;
8 Sup. Ct., 53; Paddock v. Franklin Ins. Co., 11 Pick. (Mass.), 227.

4 See Tidmarsh v. Washington Ins. Co., 4 Masonf 440, per Mr. Justice Story.
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this presumption by clear and convincing proof.6 The reason of this
rule is thus stated in Lunt v. Boston Marine Ins. Co., 6 Fed., 562:
" * * * on the other hand, it would seem to be the reasonable

presumption of fact that a ship is seaworthy, in the absence of any
circumstances indicating the contrary; and as it is quite unnecessary to

make proof of facts which will be assumed to exist in the absence of

proof, it has been held in many cases that the onus of proving unsea

worthiness is on the party that alleges it."
Perhaps the weight of authority however, holds that, while sea

worthiness at the inception of the voyage is to be presumed, this pre

sumption of fact is overcome, and a contrary presumption is raised if
the vessel suddenly springs a leak or becomes otherwise unseaworthy
very soon after the beginning of the voyage, and before any unusual
stress of weather is encountered and without any known cause.8
"There is no doubt, we think, * * * that where unseaworthiness
at the inception of the risk is relied upon as a non-compliance with
the implied warranty and condition precedent, either to avoid the loss,
or to establish a claim for the return of the premium, the burden is
on the insurer, the presumption being that the ship was seaworthy.
But where the proof shows, in point of fact, that the vessel sprang
a leak by the starting of a butt or other internal defect, without any
accident or stress of weather, but by the ordinary pressure of the
cargo, and the action of the wind and sea, the ordinary presumption
of seaworthiness is rebutted."7

It would be a reasonable presumption that when a ship founders in
fair weather without having met with any apparent peril, she was

unseaworthy when she sailed, and was lost because of an inherent
weakness, which should relieve the insurers from liability. The
greater number of the more recent cases seem to adopt this view.
It must be remembered, however, that this is a presumption of fact

merely, and may -be overcome by proof to the contrary;8 and it has
been held in a number of cases that the fact that the vessel* had
recently been inspected and pronounced seaworthy is sufficient to over--

5 Nome Beach Co. v. Munich Ins. Co., 123 Fed., 820; Adderly v. Am. Mut. Ins. Co.,
Fed. Cases, No. 75; Bullard v. Roger Williams Ins. Co., 1 Curtis, 148; Lunt v!
Boston Marine Ins. Co., 6 Fed., 562 ; Firemen's Fund Ins. Co. v. Globe Navig. Co.!
236 Fed., 618 ; Thames & Mersey M. Ins. Co. v. Pacific Creosoting Co., 223 Fed.!
561 ; Earnmoor v. California Insur. Co., 40 Fed., 847 ; Arnould on Marine Insur
ance, par. 725, and cases there cited.

� Pickup v. Thames Ins. Co., 3 Q. B. D., 594 ; 47 L. J. Q. B., 749 ; Watson v. Clark
1 Dow App. Cas., 336 ; Patrick v. Hallett, 3 Johns. Cas. (N. Y.), 76; Moores �'
Louisville Underwriters, 14 Fed., 226; The Gulnare, 42 Fed., 861; Berwind �

Greenwich Ins. Co., 114 N. Y., 231 ; 21 N. E., 151 ; Snethen v. Memphis Ins. Co.!
3 La. App., 474; Paddock v. Franklin Ins. Co., 11 Pick. (Mass.), 227; Treat v'
Union Ins. Co., 56 Me., 231 ; 96 Am. Dec, 447 ; 1 Parsons Marine Law, 267 ; Tay!
lor v. Lowell, 3 Mass., 347 ; Myers v. Girard Ins. Co., 26 Pa., 192 ;' Talcott v
Com. Ins. Co., 2 Johns. R., 124.

'Paddock v. Franklin Ins. Co., 11 Pick. (Mass.), 227.
�Moores v. Louisville Underwriters, 14 Fed., 226; Pickup v. Thames Ins. Co., 3 Q.

B. D., 594; 47 L. J. Q. B., 749; Anderson v. Morrice, L. R., 10; C. P., 58- Potter
v. Suffolk Ins. Co., 2 Sumn. (Mass.), 197; Swift v. Union Insur. Co 122
Mass., 573.
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come any presumption which might otherwise arise, that she was not

seaworthy at the commencement of the voyage."
It has also been held, that where a ship is lost at sea, and the exact

cause of the loss is not known, a judgment for the plaintiff can be

sustained, in spite of the lack of positive proof that the loss resulted
from a peril of the sea. In every case where there is no evidence as

to the seaworthiness of the boat, or where the seaworthiness at the

beginning of the voyage is left in doubt, the question is one for the

jury, to be determined in view of all the circumstances as disclosed by
the evidence in the case; and if they determine that the loss was

caused by a peril of the sea, though it is not and cannot be known what
the specific peril was, a judgment must be given in accordance with
their decision.10
This was well expressed in the case of Marcy v. Sun Ins. Co." as

follows: "It is true that the burden of proof is upon the plaintiff to
make out his case; but the proper rule of evidence is, that when a

party insures against perils, all of which cannot be seen or known,
that loss should fall upon the insured, when it proceeds from a cause

not known or that might have existed, but which is not satisfactorily
proved, on the presumption that the vessel was not seaworthy. But
if that presumption be rebutted, and it be shown that the vessel was

staunch, strong, and in a seaworthy condition, and there is no sugges
tion and proof of fraud, then the plaintiff is not bound to prove the
identical cause of the loss, but may show a possible cause. For as

the defendant undertook to insure against perils below the water as

well as above, it was then well known to the contracting parties that
a loss might occur which could not be explained, and all that the
insured could do would be to prove that the vessel was seaworthy."
These questions were all carefully considered in a recent case in the

Supreme Court of Minnesota (Massey Steamship Co. v. Importers'
and Exporters' Insur. Co. of New York).12 In that case the plaintiff
had purchased the steamship Ferdinand Schlesinger, a wooden vessel
of 2,'606 tons burthen, constructed in 1891, and operated in bulk freight
trade upon the Great Lakes. In the spring of 1919 he insured her for
$80,000, of which sum $50,000 was hull insurance. The defendant was
one of the insurance companies which issued the hull policies. In the
winter of 1917-1918, the hull had been thoroughly repaired. The
vessel had been inspected by the American Bureau of Shipping in
March, 1919, and rated at 90. The local inspectors of the United
States Government had inspected her on July 20, 1918, and had given
the owners a certificate good for one year, authorizing them to oper
ate her on the Lakes.
The vessel's first trip in 1919 was from Ludington, Mich., to Duluth,

� Swift v. Union Insur. Co., 122 Mass., 573 ; Anderson v. Morrice, L. R., 10 ; C. P., 58.
"Anderson v. Morrice, L. R., 10; C. P., 58; Swift v. Union Insur. Co.. 122 Mass.]

573 ; Hillman Transpn. Co. v. Home Ins. Co., 268 Pa., 647 ; 112 Atl., 108 ; Marcy
v. Sun Ins. Co., 14 La. Ann., 264; Paddock Co. v. Ins. Co., 118 Mo. App., 85;
93 S. W., 358; Morrison v. Nova Scotia Marine Ins. Co., 28 Nova Scotia, 346 ;
Western Assur. Co. v. Southern Cotton Oil Co., 68 Fed., 924.

� 14 La. App., 264.
"189 N. W., 415 (Supreme Court of Minnesota, July 28, 1922).
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Minn., carrying a cargo of salt. No trouble was experienced on this

trip, and the cargo arrived dry, and otherwise in good condition. She

then took a cargo of pulpwood to Erie, Pa. On this trip a gale was

encountered, but the steamer rode well, and did not take any water.

But on her third trip of the year, from Erie to Port Arthur, Ontario,
she suddenly sprang a leak. The water gained on the pumps; it soon

became impossible to steer her, and the crew were forced to abandon
her. Several hours later, she sank. No bad weather had been encoun

tered during this last trip.
At the trial several conjectures were offered by various witnesses as

to the cause of the sinking, but no theory of any great value was ad

vanced. Thus the question was fairly presented, whether, under a con

tract of marine insurance, the insured may recover for the loss of the

vessel without showing specifically what caused the loss, and that it

was caused by a peril of the sea covered by the policy.
It was contended by the plaintiff that the inspections showed that

the vessel was seaworthy at the time when the policies were written;
that her good behavior on previous voyages strengthened the pre

sumption that she was still seaworthy at the time of the commence

ment of the voyage in question; and that the unexplained ingress
of water in such quantities as to send the steamer to the bottom, less
than a month after the inspection by the American Bureau of Shipping
was necessarily and logically attributable to a latent defect in or an

accidental injury to the hull, and hence a prima facie case was

established.
The defendant, on the other hand, insisted that the plaintiff must

affirmatively prove that there was a latent defect or an accidental
injury, and that the loss occurred from a peril specified by the policy.
He contended further, that the circumstances attending the sinking
indicated that the hull was old, worn and decayed, that the steamer
was unseaworthy, and sank due to its inherent weakness.

Defendant moved for a directed verdict, but the question was left
to the jury, who returned a verdict for the plaintiff, and judgment
was rendered accordingly. The defendant assigned as error that "the
loss which is the basis for this suit was not shown to have resulted
from any of the perils covered by the policy, and the court, upon the
evidence offered by the plaintiff tending to show that the steamer was
seaworthy, allowed the jury to speculate as to how it occurred, without
any basis of fact having been proved." The defendant's position is
indicated by its request for a directed verdict, and his motions for a

judgment non obstante veredicto, and for a new trial.

The Minnesota court in this case followed the view of the larger
number of recent cases, which may be summed up as follows: The
initial presumption of fact is in favor of the seaworthiness of a vessel,
and the burden of proof is on the insurer to prove that she was not in
fact seaworthy. But if it appear that the vessel suddenly sprang
a leak, within a short time after leaving port, and without having
encountered any unusual peril of the sea, the initial presumption is
overcome, and a contrary presumption arises. This is, however,
merely a presumption of fact, and if any evidence is introduced by
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the plaintiff, tending reasonably to show that she was seaworthy at

the time when she left port, or that she sank by reason of a peril
covered by the policy, the case must be submitted to the jury, and if
they conclude that she sank because of a "peril of the sea," judgment
must be rendered for the plaintiff; and this is true even though they
do not decide what was the specific peril which caused the loss.

H. C. B.

INJURIES TO PASSENGERS�RES IPSA LOQUITUR�BUR

DEN OF PROOF�IN A COLLISION BETWEEN A STREET CAR

AND A TRACKLESS VEHICLE�NEW YORK RULE�OTHER

JURISDICTIONS. In the recent1 case of Plumb v. Richmond Light
& Railroad Company,2 the Court of Appeals of New York has placed
its final sanction upon a doctrine that is as interesting as it is of

importance.
The facts, as briefly stated by Pound, J., were:3 "Plaintiff, a passen

ger in defendant's trolley car, riding on the running board, was

injured in a collision between the car and a motor truck. In a unani

mous affirmance of a judgment in favor of the plaintiff, entered on the
verdict of a jury, leave to appeal to this court was granted by the

Appellate Division. Testimony was given by plaintiff of the injury
he sustained, and the surrounding circumstances as tending to show
defendant's negligence; testimony was then given by defendant tending
to explain the occurrence as happening without fault on its part."
The only question presented was whether the doctrine of res ipsa

loquitur1 was correctly applicable. Concerning this the court said:6
"Although the plaintiff's case rested wholly on proof of the accident,
the surrounding circumstances, and the absence of an explanation,
he would, at the close of his case, have been entitled to go to the jury
on the question of fact thus presented, if no further evidence had
been offered." The trial court, at the close of its instructions, told the
jury that although the happening of the accident called for an ex

planation from the defendant, yet it did not shift the burden of proof,"
and it was still necessary for the plaintiff, by a preponderance of the
evidence, to show the negligence of the defendant;7 this charge was

likewise approved.
The development of this doctrine in New York is an interesting one.

In one of the oldest cases, Hill v. Ninth Ave. R. Co.,8 the only evi
dence was that the car was going at unusual speed and that the plain-
1 April 18, 1922.
2 233 N. Y., 285 ; 135 N. E., 504.
� Ibid., f. 505.
1 For the best statement of the doctrine, see Griffen v. Manice, 166 N. Y., 188 ; 69

N. E., 925 ; see also, Goldstein v. Pullman Co., 220 N. Y., 549 ; 116 N. E., 376 ;
Piper v. N. Y. Cent. & H. E. R. Co., 156 N. Y., 224; 50 N. E., 851.

sIbid., f. 505.
� For the rule as to burden of proof, see Maher v. Metropolitan St. Ry Co 102 App

Div., 517 ; 92 N. Y. S., 825.
7 This rule as to colliding street cars was established in Loudoun v. Eighth Ave. R.

Co., 162 N. Y., 380 ; 56 N. E., 988 ; see also, Stanbridge v. Nassau Electric Ry
Co., 135 App. Div., 38 ; 119 N. Y. S., 668.

8 109 N. Y., 239; 16 N. E., 61 (1888).
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tiff was struck by a pole or shaft of a truck, which was considered

sufficient evidence to call for an explanation or from which the jury
could infer negligence. In accord with this decision are Bamberg v.

International Ry. Co.," where there was evidence that the car ap

proached a street crossing at a high rate of speed and the motorman

was paying attention to other matters; Tucker v. Brooklyn Heights
R. Co.,10 where a wagon on one track being pressed by a car coming
from behind, suddenly swerved in front of the car on the other track,
there being evidence that the motorman was not paying proper atten

tion; Vogel v. Union Ry. Co.,11 where the car, traveling rapidly, failed
to check its speed after hitting a truck from the side; Kalimak v.

Joline,12 where a car approached a crossing at a rapid pace and did

not slacken its speed before colliding with a truck coming toward the

car track; Platoff v. Brooklyn Q. C. & S. R. Co.,13 where both car and

motor truck approached an intersection at a rapid pace, there being
neither signal, warning, nor slackening of speed. The same doctrine

was applied when an ice wagon ran into the rear of a car14 and where

a truck passed so close to a car as to rip out nearly all of the upright
stanchions, the truck driver's negligence not relieving the car com

pany of its duty to exercise due care.16
The extent to which this doctrine has been applied is shown in the

case of Pulton v. Kalbach,1" where the Supreme Court said that evi
dence that showed the plaintiff had arisen from his seat, after sig
nalling the car to stop (which neither conductor nor motorman heard)
and was thrown to the floor by a collision with a truck, was sufficient
to go to the jury on the question of negligence.
The only cases in New York that appear contrary to this doctrine

are Grant v. Metropolitan Street R. Co.,17 where the evidence as to the
cause of the accident showed that the horse ran into the rear of the
car as it was coming to a stop; and Alexander v. Rochester City &
B. R. Co.,18 where the car driver and team passed each other, but the
team suddenly turned at right angles, a stick of lumber breaking the
pane and injuring the plaintiff. In the latter case, the driver chanced
to look in a mirror and seeing the team turn, stopped the car; and �

there was- some evidence that the car had been traveling at unusual
speed. In these cases the courts said that there was no evidence from
which the jury could infer negligence; and in the former case, the court
suggested a doctrine, familiar elsewhere, that it was not shown how
the defendant could have prevented the accident. However, as these
cases were decided before the doctrine had become as settled as it is
today, it is doubtful whether they would again be followed, unless in-

� 103 N. Y. S., 297.
"115 N. Y. S., 224; 131 App. Div., 97.
11 130 App. Div., 732 ; 115 N. Y. S., 284.
12 123 N. Y. S., 54.
13 128 N. Y. S., 1002 ; 144 App. Div., 273.
u Maher v. Metropolitan Street Ry. Co., supra.
"Harley v. Brooklyn Heights B. R. Co., 127 App. Div., 335 111 N Y S 575
�179 N. Y. S., 604.

' "

17 99 App. Div., 422 ; 91 N. Y. S., 202.
18 128 N. Y., 13 ; 27 N. E., 950.
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deed, they be distinguished in the fact that in each case the car

stopped immediately before the collision.

To summarize: A review of the leading New York cases seems to

indicate that when a passenger of a street car is injured in a collision
with a trackless vehicle, proof of the accident, the surrounding circum

stances, and the damage, establishes under the rule of res ipsa loquitur
a prima facie case," that such a prima facie case does not shift the
burden of proof but merely calls upon the defendant for an explana
tion;" that if the defendant does not offer an explanation, the prima
facie case, while not evidence of negligence, is sufficient for the jury
to infer negligence, if it so pleases;" that if the defendant offers an

explanation, an issue of fact immediately arises whether the plaintiff
has established his case by a preponderance of the evidence, the prima
facie case being, not evidence of negligence, but capable of taking the
place of such evidence in this connection20; that in every case of the

application of the rule, the question is for the jury under appropriate
instructions,21 and that seemingly, the only exception is when the street
car is not in motion at the time of the accident, the principle of res

ipsa loquitur being then not applicable.22
This doctrine of law expressed in the New York cases, which for

convenience we shall call the New York rule, is a minority doctrine,
though, in the opinion of the annotator, a growing one. For instance,
in a note to 113 Am. St. Sep., 1026, after reviewing some of the lead
ing cases, it is said: "Hence the rule laid down by the weight of au
thority is that the mere fact of a collision of a car or train with a

wagon or other similar vehicle in charge of a third person, does not
raise a presumption of negligence, and when such a presumption is
stated as having been created, it will generally be found that there
were some circumstances connected with the collision which showed
the absence of negligence on the part of the driver of the private
vehicle." While the annotator cannot subscribe to all of the opinion
quoted above, he believes that at the time when it was written the
weight of authority was against the presumption, and in order to
clarify the situation, he will attempt to briefly point out the" difference
between the New York rule and that prevailing in other leading
jurisdictions.
The rule in California was clearly set forth over twenty-five years

ago23: "A prima facie case is established when the plaintiff shows that
he was injured while being carried as a passenger by the defendant,
and that the injury was caused by the manner in which the defendant
used or directed some agency or instrumentality under its control.
. . . Hence, when it is shown that the injury to the passenger was
caused by the act of the carrier in operating the instrumentalities em
ployed in his business, there is a presumption of negligence which

� Hill v. Ninth Ave. Ry. Co., supra.
� Plumb v. Richmond L. & R. Co., supra; Bamberg v. International Ry. Co., supra.21 See all the cases cited above.
22 Grant v. Metropolitan S. R. Co., supra ; also, Alexander v. Rochester City B. R. Co

supra.
* "

23 McCurrie v. Southern R. Co., 122 Cal., 568 ; 65 Pac, 324.
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throws upon the carrier the burden of showing that the injury was

sustained without any negligence on his part."
It was doubtful24 at one time whether this principle should be applied

to the situation under discussion; but later cases25 have cleared away

that difficulty, until now the application has been affirmed beyond all

question.28 However, the rule of res ipsa loquitur in California means

that the burden of proof actually shifts and if the carrier does not offer

an explanation, the only thing left to be done by the jury is to assess

the damages27: "... a presumption of negligence arises which

throws upon the defendant, the L. A. Traction Company, the burden of

showing that the injury was sustained without any negligence on its

part, and, in the absence of such evidence, your verdict should be in

favor of the plaintiff for such sum as will compensate her for the

damage sustained."
The rule in Missouri is practically the same as in California, except

where specific acts of negligence are alleged.28 The doctrine is clearly
stated in the leading case29: "If, however, the charge be held to be one

of general (as distinguished from specific) negligence, then given the
relation of passenger and carrier, a collision and an injury, the maxim
res ipsa loquitur applies, negligence is presumed prima facie, and the
burden is shifted over from plaintiff's shoulders to defendant's to show
a want of negligence; i. e., to satisfactorily show the collision was with
out fault of the carrier." The burden actually shifts30 here as in Cali
fornia. The rule that if specific acts of negligence are alleged, they
must be proved, but that the doctrine of res ipsa loquitur is applicable
to an allegation of general negligence seems peculiar to Missouri.81
The rule in New Jersey seems very nearly the same as in California

and Missouri, as is shown by the following excerpt from the leading
case32: "Proof of the happening of a collision between the car in which
she (plaintiff) was carried and a vehicle in the public streets, an acci
dent which in the ordinary course of events would not have happened
if the proper care had been used by the motorman, raised an implica
tion of negligence on the part of the company. It was for the company
to establish that the*motorman was not, in fact, negligent. The re

quest to charge that the plaintiff must establish negligence by prepon
derance of evidence was improper, and there was no error of the court
in refusing to thus charge."

24 Harrison v. Sutter S. E. Co., 134 Cal., 549 ; 66 Pac., 787.
25 Houghton v. Market S. E. Co., 1 Cal. App., 570 ; 82 Pac, 972.
23 Housel v. Pac Electric E. Co., 167 Cal., 245 ; 139 Pac, 73 ; Thomson v. Pac. Electric

E. Co., 167 Cal., 795; 139 Pac, 75.
27 Osgood v. Los Angeles Tr. Co., 137 Cal., 280 ; 70 Pac, 169.
28 Miller v. United E. Co., 134 S. W., 1045 ; 155 Mo. App., 528.
29 Stauffer v. Metropolitan S. E., 243 Mo., 305 ; 147 S. W., 1032.
"Moran v. Kansas City E. Co., 232 S. W., 1111 (1921). See generally Olsen v.

Citizens E. Co., 152 Mo., 426 ; 54 S. W., 470 ; Williamson v. St. Louis & M. E. b!
Co., 113 S. W., 239; 133 Mo. App., 625.

31 Miller v. United E. Co., supra.
32 Shay v. Camden, etc., E. Co., 66 N. J. L., 334. See also, North Jersey S. E. Co. V.

Purdy, 74 C. C. A., 125 ; 142 Fed., 955 ; Walsh v. N. Jersey S. E. Co., 71 N. J. L.[
641 ; 60 Atl., 335 ; Brackney v. Public S. Corp., 71 Atl., 149 ; 77 N. J. L., 1 : Flynn
v. Consolidated T. Co., 67 N. J. L., 546 ; 52 Atl., 369.
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Similarly, the Maryland Court of Appeals lays down the doctrine33
that ". . . the onus was cast upon the latter (defendant railroad
company) to show that the injury did not result from its negligence or

that the appellant was himself guilty of negligence directly contribut

ing to its occurrence." In the case34 of a collision between a street car

and a steam railroad, the highest court of Kentucky announced a

similar ruling.34
The Illinois-Massachusetts Rule

In passing from the rule in New York and California to that of

Illinois and Massachusetts, there is a distinct line of cleavage, which
may probably be shown most clearly by extracts from the leading
cases. As long ago as 1896, the Supreme Court of Illinois said35:
"Where the plaintiff's own evidence shows that the accident was due

to a cause beyond the control of the carrier ... no such prmia facie

case is made out as will throw the burden upon the carrier of showing
it was not guilty of negligence" merely because the accident occurred.
This seems, at first glance, merely to limit the application of the pre

sumption. However, in practice, the passenger must prove the negli
gent acts,38 and failing to do so the verdict is for the defendant31

unless the cause of the accident is obviously within the defendant's

control.33 In all circumstances, the burden of proof is upon the plain
tiff to establish his case by a preponderance of the evidence.39

Likewise, in Massachusetts, the doctrine of res ipsa loquitur is not

applicable when the definite cause of the accident is clear on the evi

dence, even though the party at fault is not shown. "It is a case where
inferences are excluded because the cause is disclosed to be a definite
fact."40 However, it seems the application of the doctrine is denied in
cases where the cause of the accident is not disclosed41 as well as where
there is evidence of the negligence of a third party.42 Even if the doc
trine is applicable, the court may direct a verdict for the defendant if
no negligence appears,43 and it seems to be applied, in fact, only where
the cause of the accident is a defect in the machinery or cars.44 Of
course, a question of negligence is for the jury, where there is direct,
though conflicting, evidence, of negligence, in fact.45

33 Jones v. United R. Co., 99 Md., 64.
"Central Passenger Co. v. Kuhn, 86 Ky.,,578; 6 S. W., 441; 9 A. S. R., 309.
* Chi. City R. Co. v. Rood, 163 111., 477 ; 45 N. E., 238. See also, Wolf v. Chi. Union

T. Co., 119 111. App., 481.
38 Loehner v. N. Chi. S. R. Co., 116 111. App., 365.
37 Barnes v. Dansville S. R. Co., 235 111., 566 ; Coffey v. Sampsell, 174 111. App., 576 ;

N. Chi. S. R. Co. v. O'Donnell, 115 111. App., 110.
38 Chi. City R. Co. v. Barker, 209 111., 321 ; 70 N. E., 624.
88 Chi. U. T. Co. v. Mee, 218 111., 9 ; 75 N. E., 800 ; 4 Ann. Cases, 7; Potts v. Chi.

City R. Co., 33 Fed., 610 ; Math v. Chi. City R. Co., 243 111., 114 ; 90 N. E., 235.
40 Stangy v. Boston Elev. R. Co., 220 Mass., 414 ; 107 N. E., 933. See also, Casaday

v. Old Colony S. R. Co., 184 Mass., 516.
� Niland v. Boston Elev. R. Co., 213 Mass., 522 ; 100 N. E., 554.
� Black v. -Boston Elev. R. Co., 187 Mass., 172; 72 N. E., 970; Singer Sewing M. Co.

v. Springfield S. R. Co., 216 Mass., 138 ; 103 N. E., 283.
45 Gibson v. International T. Co., 177 Mass., 100 ; 58 N. E., 278 ; 52 L. R. A., 928.
44 Egan v. Old Colony S. R. Co., 195 Mass., 159 ; 80 N. E., 696.
46 Wright v. Boston & N. S. R. Co., 203 Mass., 669; 89 N. E., 1073.
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A well-considered case48 in Rhole Island indicates that the law in

that state is similar to that of Massachusetts.

The Pennsylvania-Michigan Rule

The transition from the Illinois rule to the rule in Pennsylvania is

not always clear. The distinction lies mainly in the methods of stating
the existing rule; the effects of their application are not greatly dif
ferent. In Illinois, the doctrine of res ipsa loquitur is not applicable
where the cause is clearly not in the control of the carrier ; in Pennsyl
vania, the presumption arises orily under specially limited circum

stances and conditions. The first is a negative statement, the second
a positive one.

In Pennsylvania, there is no presumption of negligence from the

relation of passenger and carrier, unless the injury resulted from
defects in appliances,47 etc. The plaintiff must "prove that the com

pany was guilty of negligence and its negligence was a cause of the

injury"48; he must "establish the necessary facts to sustain the negli
gent acts upon which the right to recover depends,"49 though in doubt
ful cases the question is for the jury.50 And the defendant is not
liable for a mere mistake of judgment.61
The Pennsylvania doctrine borders very closely to saying that there

can be no presumption of negligence where all of the possible causes

of the accident are not under the control of the defendant�yet it does
not, in fact, reach this limit. This concept of the law is found in Michi
gan. There the plaintiff must prove the actual cause of the accident
and the actual negligence; presumptions are not recognized. In the
leading case,62 it is clearly said : "In this state the rule has long been
settled that even in an action by a passenger, the burden of proof
rests upon the plaintiff to show negligence." Even where all of the
causes are clearly under the defendant's control, there is no presump
tion of negligence, but the question becomes one for the jury.63 How
ever, even this modification is strictly limited in its application.64
A similar doctrine seems to prevail in the State of Washington.56

And it seems to be carried out in effect, though not in words, in several
other jurisdictions, namely, Vermont,68 Connecticut,57 Wisconsin,58 and
Alabama.59 In the decided cases, the courts do not discuss the question
16 Fagan v. Rhode Island Co., 27 R. I., 51 ; 60 Atl., 672.
*7 Blew v. Phila. Rapid T. Co., 227 Pa., 319 ; 76 Atl., 17.
48 Federal, etc., Co. v. Gibson, 96 Pa., 83.
� Kurts v. Phila. R. T. Co., 244 Pa., 179 ; 90 Atl., 525.
60 Simkins v. Phila. R.' T. Co., 244 Pa., 182 ; 90 Atl., 627.
61 Downey v. Pittsburg Rys. Co., 219 Pa., 592 ; 69 Atl., 71.
63 Thurston v. Detroit United R. Co., 137 Mich., 231 ; 100 N. W., 395
MStoody v. Det. Ry. Co., 124 Mich., 420; 83 N. W., 26.
"Mitchell v. Railway Co., 51 Mich., 236 ; 116 N. W., 388; Bradley v. Railway Co 94Mich., 35; 53 N. W., 915; Gardner v. Railway Co., 99 Mich., 182; 68 N W 49"Hawkins v. Front St. Cable Ry. Co., 3 Wash., 592; 28 Pac. 1021- 16 L R A "sno .

28 A. S. R., 72.
" . � u. a. A., 808 ,

�> Strong v. Burlington Tr. Co., 80 Vt.. 34; 66 Atl., 786; 12 L. R A (N S > 107
"Anthony v. Conn. Co., 88 Conn., 700 ; 92 Atl., 672.

'

53 Heucke v. Milwaukee City R. Co., 69 Wise, 401 � 34 N W 243

^tTcT^Ll 1�82 F^t " 1 S- M~>*
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of res ipsa loquitur, but only the degree of care required; underlying
the arguments, however, one can perceive the basic principle�that

negligence must be proved.
In concluding, it is worth noting that there is as much variation in

the interpretation of res ipsa loquitur as in the question of its appli
cability to the situation under discussion. Nowhere except in New

York is the doctrine which we have called the New York rule found in

all of its manifestations. And, without discussing the advantages or

disadvantages of this doctrine, it may be pointed out that the practical
effect of it is to increase the number of cases that are to be determined

by the jury and to limit the power of the court in directing verdicts
for the plaintiff, as in California and Missouri, or for the defendant,
as in most of the other states. Where there is any possible inference

of fact or of negligence, it is for the jury.
P. S. P.

COVENANT OF WARRANTY�CONSTRUCTIVE EVICTION BY
PARAMOUNT TITLE. The old English "warranty of title" developed
with the feudal system. Homage and warranty were reciprocal. The_

vassal rendered homage to his lord, and in return was guaranteed quiet
enjoyment in the use of his fief. When deeds later became in use

even though the technical word for warranty was not contained in
the deed, the warranty was implied from the use of the word "dedi,"
and was called warranty in law. The doctrine of warranty was

altered by statute and perverted from its original use, and it together
with all other real actions was abolished by a statute in 1834 based

upon the report and recommendation of the Real Property Com
missioners.1

Warranty was superseded in England by "covenants for title."
However, in America the doctrine of warranty of title was never used
since the customs originating with the feudal system never operated
here, and the American doctrine of "covenant of warranty," which
is practically an assurance that the grantee and his heirs shall enjoy
the grant without interruption by virtue of a paramount title, de
veloped as part of the law of real property.2
To constitute a breach of warranty of title an eviction is necessary;

and while a physical eviction is not necessary, a constructive one

being possible, the mere existence of an outstanding paramount title
is not a sufficient breach of the covenant to authorize a recovery by
the grantee. To warrant a recovery there must be some hostile
assertion of the adverse title. The authorities concur in this, though
they differ concerning what will be held as equivalent to a conviction.*

1 Eawle, Covenants for Title.
8 Eawle, Covenants for Title.

Wiggins v. Pender, 132 N. C, 634.
� Scott v. Kirkendall, 88 111., 465.

Day v. Chism, 10 Wheat., 449.

Troxell v. Stephens, 57 Neb., 329.
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The above rule applies in cases where the outstanding title is in a

private individual, but where the title is in the United States it is

generally held that a different rule applies. This rule is that the bare

fact that the outstanding title is in the United States is of itself such

an ouster from possession as to amount to an eviction, even before

any hostile assertion of title is made.4

Why this exception ? In the case of Kansas Rwy. Co. v. Dunmeyer,
19 Kan., 539, the court said: "Where the title to the land in contro

versy is in the United States and liable to entry and settlement under

the homestead law, that is of itself such a hostile assertion of the

paramount title as would authorize the purchaser to voluntarily sub

mit to it." The reason, then, according to this case, is that the land

in the case became subject to entry and settlement under the home

stead law. In its opinion it quotes from McGary v. Hastings, 39 Cal.,
360, in which case the land was conveyed while a bill was pending in

the United States in regard to it, and subsequent to the conveyance the

court declared that the title to the land was in the United States.
This was held to be a sufficient breach of the covenant on the ground
that the land then became subject to entry and pre-emption under

homestead laws.6

However, suppose that the fact that the paramount title in the
United States does not subject the land to any right of entry by the

public under any homestead law. Is the rule still to apply? This
seems to be the decision of the court in Pevy v. Jones, 71 Miss., 647;
16 So., 252 (1894). The court used the following language: "The
true distinction is that the United States are always seised of their
lands and cannot be disseised as private owners may be; that lands
belonging to the United States cannot lawfully be the subject of sale
and conveyance by individuals so as to confer any right; that the
grantee of such lands by another than the United States cannot take

possession without becoming a wrong-doer and liable to summary
ejection and therefore a covenant of warranty in a conveyance of
land belonging to the United States must be viewed differently from
one whose ownership is in a private individual." This reasoning is
apparently sound, for the general rule is that if at the time of the
conveyance the grantee finds the premises in the possession of one

claiming under a paramount title, the covenant of warranty will be
held to be broken, and the court's contention that the United States
are always possessed of their lands is hardly to be disputed.
Some courts do not, however, agree with this line of reasoning.

In Brown v. Corson, 16 Oregon, 388 (1888), the land in controversy
had after conveyance been entered upon by one claiming that the
land was public land, and claiming pre-emption under the homestead
law. In its decision the court said: "It is true, when such title is in
the United States as against one having no right, the laws of the
United States may be a sufficient assertion of such title, but I doubt
� 15 C. J., 1292 ; 7 R. C. L� 1151 : 8 Amer. & Eng., 101.
"See also Crawford Co. Bank v. Baker, 95 Ark., 699.
Dillahunty v. Ewy. Co., 69 Ark., 699.
Herrington v. Clark, 66 Kan., 644.
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it where the title of the United States is attempted to be acquired by
a pre-emptor and that through and by one of the covenantees of the

deed." The plaintiff failed in his case, losing upon several grounds,
one being that he had failed to show conclusively that the title was

out of the defendant. Upon a petition for a rehearing the Court in

speaking of the question of the breach of covenant of warranty said:
"I used to suppose that such a covenant would not be regarded as

broken without the covenantee having been evicted from the granted
premises by a paramount title, but by some kind of logic which I fail
to appreciate the courts have held that there need be no actual evic
tion shown and that, where the outstanding title is proved to be in
the government it will be sufficient without proof of a constructive

eviction, even." The plaintiff's petition was denied. The judge showed
that while recognizing the doctrine he did not wish to follow one

whose logic he failed to appreciate. In an earlier case, Scott v. Kir-

kendall, 88 111., 465 (1878), the plaintiff sued for breach of covenant
for two quarter sections of land. The paramount title to one was

shown to be in a third person and the title to the other in the United
States. The court held that there could be no recovery since there
had been no hostile assertion of the outstanding titles, and failed to
make any distinction between the title in the private individual and
that in the United States.
Yet the prevailing doctrine seems to be the one as first stated and

was followed in a recent case in North Carolina.6 The language of

Pevy v. Jones was quoted with approval and the opinion of the court
was "that the paramount title of the United States constituted such
hostile assertion as amounted to a constructive eviction."

A. H.

�Cover v. McAden, 112 S. E., 817.



RECENT CASES

DOCTOR'S FEES�EVIDENCE

On July 4th, an important reserved judgment was rendered in the

English Court of King's Bench relating to fees charged by medical men

to patients. The case had been tried without a jury, before Mr. Jus

tice McCardie.
The action was brought by Mr. Anghel Gaster, consulting physician,

Devonshire-place, Cavendish square, W., to recover from Mr. Leo

Hirsch, of Kinsington Palace-gardens, W., the sum of �131 5s for

professional services rendered to himself and his son, being at the

rate of two guineas for each of fifty-two visits, three guineas for

each of two consultations, and fifteen guineas for attending an opera

tion on defendant's son. The defendant paid �65 2s into court as

representing what he thought plaintiff was entitled to charge.
His lordship, giving judgment, said the defendant did not dispute

the skill of the plaintiff; he only contended that the charges were

excessive. The matter was an important one, not only to the medical

profession, but to the great body of the public. The defendant was
a rich man, and he protested against the theory that a rich man

should pay unusual fees. The plaintiff contended that the fees should

vary with the financial status of the patient. The rich man, he

claimed, should pay more than the normal fees, because of the fact
that the poorer folk paid small fees and not infrequently no fees at

all. Plaintiff had acted as medical adviser to the defendant and his
family for a number of years, and attended his son in 1921. Mr.
C. H. Fagge, a distinguished surgeon, was called in, and he diagnosed
appendicitis," and said an operation was necessary. The operation
took place and was successful. The plaintiff was present, and made
many visits to the patient at a nursing home afterwards. He sent in
a bill for fifty-two visits at two guineas each, six guineas for two
consultations with Mr. Fagge, and fifteen guineas for attending at
the operation. His lordship was convinced that there" was no agree
ment as to the fees to be paid, and he was asked to decide what wag
proper to be charged. It was a delicate, and difficult task for a judge,
and he decided with reluctance.
What was the status of the plaintiff? He was born in Roumania,

and was a doctor of medicine of Bucharest. In 1891 he came to Eng
land, secured an English qualification, and became a member of the
Royal College of Physicians. That College did great and honorable
work. It was incorporated in the reign of Henry VIII, on Sept ember
23, 1518. It had received the sanction and was subject to tne � o-

visions of several statutory enactments. Its by-laws and regulations
governed its members. There were at the present time 360 fellows,
about 560 members, and some 14,000 licentiates. By-law 178 was as

follows :

No Fellow or Member of the College shall be engaged in trade or

81



82 GEORGETOWN LAW JOURNAL

dispense medicines or make any engagement with a chemist or any
other person for the supply of medicines or practice medicine or sur

gery in partnership by deed or otherwise or be party to the transfer

of patients or of the goodwill of a practice to or from himself for a

pecuniary cnsideration.

Rising Charges

Plaintiff began to practice in 1891 at St. John's-wood, his charges
being from 7s 6d to one guinea a visit. In 1894 he went to Hamp-
stead, and increased his charges to 10s 6d and upwards. In 1913 he
went to Fitzjohn's Avenue, which was regarded by some people as an

area of opulence, and his fees grew still higher, being normally one

guinea. In 1914 he took a consulting-room in Harley-street and

began working as a consultant, charging normally 2gs for a first and
one guinea for each subsequent consultation. He still continued his

practice as a general practitioner at Fitzjohn's-avenue, charging ac

cording to the social status of his patients. The stream of prosperity
continued to flow, and in 1919 he left Harley-street and Fitzjohn's
avenue and started as a consultant at Devonshire-place, in the neigh
borhood of Harley-street. His fees there were 3gs for a first visit
and 2gs for each subsequent consultation. These charges must be

regarded in the light of the resolution passed by the British Medical
Association in the middle of 1919 that an increase of at least 50 per
cent, in professional fees should be made. The British Medical As
sociation had no statutory authority, but its opinions carried great
weight throughout the profession. Apparently, it formed the view
that the tide of national prosperity would never ebb, and that the
wealth of 1919 would crystallize into permanent affluence; the penury
which followed in 1921 was not within its vision. The plaintiff was
an honorary physician of the Kensington and Fulham Hospital, and
of the London Jewish Hospital; he was popular with the hospital
patients, and had done excellent work at these institutions. In his
lordship's opinion, Mr. Gaster was not a consultant physician in the
strictest sense. In his real significance, a consultant physician was

one who acted only in conjunction with or upon the introduction of a

family doctor. Not a few, however, did not insist on these restric
tions. Mr. Gaster might be described as a physician who combined
the diagnostic and advisory work of a consultant physician with that
of a general physician who frequently visited patients. It was much
the same practice as that of a general practitioner. Mr. Gaster
attended the defendant and his family in that capacity when he
charged fees in

*

accordance with the position of his patients. He
fully observed the by-laws of the Royal College of Physicians; he
generously fulfilled his functions and wisely exercised his privileges
by charging no fees at all to certain poor persons.

Excessive Fees

What was he entitled to charge the defendant? There was no rule
of the profession prescribing a standard. There was nothing in the
medical profession which was equivalent to the fixed standard apply
ing to solicitors, or architects, or other professional men. Medical
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fees might be high or low. They depended upon locality, social status,
profession, the popularity of the medical man, and the general cir
cumstances. The General Medical Council had established no rule,
nor indicated any requirement whatsoever as to the duty of the
practitioner in this matter. The charges should be reasonable. Upon
what did that depend? To a large extent upon consideration of the
amount which by general custom was charged in normal circum
stances. In substance, the question was a sociological one. The
status of the medical man and his relation to society was of deep im
portance. If his social status was high his fees should not be unduly
low. On the other hand, the fees might outrun the financial re
sources of the general public and call for protest. The defendant in
this case was a rich man. It seemed to be the practice to measure

a man's obligations not so much by his actual monetary resources as

by the social position he held. The house he lived in might be esti
mated, but his bank book was rarely seen. Probably this method
was not on the whole an unjust one. It was not to be overlooked
that a vast amount of work seemed to be done by the medical profes
sion at generous self-sacrifice. The high cost of living of one who

practised his profession in a fashionable district had also to be con

sidered. Likewise, the long and costly education of medical men was

a factor of serious weight. Applying these considerations to the cir
cumstances of this case and the evidence before him, he was clearly
of opinion that the charge of 15gs for attending the operation was

excessive. The attendance lasted one and one-half hours. One wit
ness, a Fellow of the Royal College of Physicians, and a consulting
physician of the greatest eminence, said in his evidence that he would
not have charged more than lOgs. On the other hand, he thought
3gs for each of the two consultations was not excessive. He attached
much importance to the fact that when the plaintiff first sent in his
account he only charged �75, instead of �131 5s now claimed. If a

mistake was then made it was made under circumstances which sug

gested that �75 was nearer the mark than �131 5s. In his lordship's
view, the claim for �131 5s would never have been made but for the
fact that the defendant happened to be a very rich man. When the

plaintiff was asked to give particulars of his charges he raised ob

jection. In his lordship's view, the particulars should have been given
with courteous readiness. On the whole, he was of opinion that 93gs
was just and proper and reasonable remuneration for the services
rendered by the plaintiff to the defendant. He desired to add, first,
that the defendant had contested the case in a proper and considerate

manner; and, second; that he recognized to the fullest extent the skill
and experience of the plaintiff and his excellent work in the medical

profession.
Judgment for 93gs and costs was entered accordingly.

H. S. B.

CONSTITUTIONAL LAW. Process issued by Public Service Com
mission and right to be heard before it and to review held to satisfy

*

the provisions of State and Federal Constitutions.



84 GEORGETOWN LAW JOURNAL

Plaintiff, Norfolk and W. Ry. Co., petitioned the Supreme Court of
Appeals of West Virginia for a rehearing of the order of the Public
Service Commission compelling the plaintiff to maintain a reasonably
safe and suitable roadway across its tracks at or near the point where
said crossing was formerly used by the complainant; one of the plain
tiff's contentions being that such an order constituted a taking of

property without due process or equal protection of the law. Rehear

ing denied September 12, 1922. (Norfolk and W. Rly. Co. v. Public
Service Commission et al., 113 S. E., 247.)
The law seems to be well settled that in all such proceedings the

process of the Public Service Commission or of the Public Utilities

Commission, with full right to be heard before it and to have its
orders reviewed before a judicial tribunal as to all matters involved,
satisfies fully the requirement of due process of law and other re

quirements of State and Federal Constitutions.
"The process of the Public Service Commission, with full right to

be heard before it and to have its orders reviewed here, satisfies'all
requirements of due process of law; also the orders of the Commission
are to be regarded as final unless they are beyond the power which
the Commission could constitutionally exercise, or beyond its statutory
power, or based upon a mistake of law." 73 W. Va., 571; 80 S. E.,
931; In point, 224 U. S., 510; 193 U. S., 53; 206 U. S., 1.
"Act empowering the Railroad Commission to order a railroad to

lay a spur track did not deprive the railroad of its property without
due process of law, it appearing that due notice was in fact given."
St. Louis I. M. & S. Rly. v. State, 136 S. W., 938.
"An order of the Public Utilities Commission requiring railroads

supplying drinking water to passengers to supply sanitary drinking
cups was not violative of the railroad company's right to due process
of law." 83 N. J. Law, 212.
"An order of the Public Utilities Commission requiring an inters

urban railroad to continue service not a denial of due process of law.".
"An order by the Public Utilities Commission compelling a railroad

company to remove its tracks does not deprive the company of its.
property without due process of law." Bacon v. Boston & Maine R. R.,
83 Vt., 421. AST

CONSTITUTIONAL LAW. Statutory provision, depriving Superior
Court of jurisdiction to review action of board of Supervisor, fixing
boundaries of irrigation district unconstitutional.
The plaintiff petitioned the Superior Court of the County of Madera,

California, for a writ of review for the purpose of inquiring into the
validity of an order of the defendant board of supervisors calling an
election for the purpose of establishing an irrigation district to be
known as the Madera Irrigation District. A demurrer alleging lack
of jurisdiction was interposed and sustained by the trial court, and in
accordance with the ruling judgment was rendered against the plain
tiff. The plaintiff then appealed to the Supreme Court of California.
Lack of jurisdiction of the Superior Court was alleged on the au

thority of paragraph 72, California Irrigation Law, as amended by
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St. 1915, p. 1370, which makes the findings of the board of super
visors upon a hearing as to the benefits to be derived from a proposed
irrigation district conclusive, prohibiting inquiry on direct attack in
certiorari into the question of whether or not the supervisors afforded
due process of law in exercising their jurisdiction. The Supreme Court
held such a provision to be unconstitutional both in the light of the
Federal and the State Constitutions. (Miller and Lux v. Board of

Supervisors (Cal.), 208 Pac, 304, decided July 11, 1922.) The Court,
in discussing this provision of the legislature, states, "This section

(paragraph 72), if given full effect, would prevent any contest with,
reference to the findings and conclusions of the board of supervisors
at the time of the fixing of the boundaries of the district except in the
manner provided in the act, namely, in a quo warranto proceeding
brought by the attorney general of the State * * * this section,
if construed to prohibit the inquiry upon direct attack in certiorari
into the question of whether or not the supervisors conformed to the
constitutional requirements of due process of law in exercising their

-jurisdiction, is void because due process of law requires a hearing
upon the question of benefits and evidence upon that subject." In the
case in question no evidence was introduced to show benefits accruing
to the property holders, although opportunity to be heard was granted.
The question involved is whether or not the district created by the

act of the board of supervisors in pursuance of the act of the legis
lature is in its nature a public corporation, the residents and property
holders of which are subject to taxation for municipal purposes with
out any hearing as to the benefits to be derived from the organization
and the conduct of the so-organized public or municipal corporation,
or whether or not it is merely a district created for the. primary pur
pose of assessing upon privately owned lands the benefits to be de
rived thereby from the public improvements for the purpose for which
the district is formed. If the district in question is, and we find no

ruling to the contrary, of the latter character, then it is submitted
that the legislature could not, without violating the due process clause,
deprive the property owners of their right of review in certiorari.
The leading case to this effect is Fallhrook Irrigation District v.

Bradley, 164 U. S., 112 (72 Sup. Ct., 56). Others in point are Brooks
v. City of Oakland, 160 Cal., 423; Argyle v. Johnson, 39 Utah, 500;
Brook v. Thomas, 61 Wash., 607; Ellis v. Board of Supervisors, 38 Cal.
App., 480. "The fact that an assessment has been in fact fairly made

,
and apportioned does not cure the invalidity of a statute which does
not provide for notice and an opportunity to be heard." Fallbrook
Irr. Co. v. Bradley, supra. A. S. T.

INSURANCE�Accidental Death of Burglar From His Own Pistol
While Attempting to Escape is Not Within Exception.

Jordan v. Logia Suprema de la Alianza Hispano-Americano,
206 Pac, 162.

This was an action to recover on a life insurance policy, the insured
having met his death after having burglarized a residence of one
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Salin Karam, and, while trying to escape, the latter caught hold of

him, and, in the scuffle that ensued, he was accidentally shot and

killed, the shot being from his own revolver.
In the absence of any provision in the policy excepting the risk of

death while engaged in the violation of the law, the insurer in the

life policy is liable, though the insured was killed while committing
a felony, if it does not appear that the policy was obtained in con

templation of the commission of the crime. McDonald v. Order of

Triple Alliance, 57 Mo. App., 87; Cooley's Brief on the Law of In

surance, vol. 4, �31-42; 14 R. C. L., 1225, �407. Where this excep

tion is written into the policy, there must in all cases be some causa

tive connection between the act which constituted the violation of

law and the death of the insured. The violation of law must be the

proximate or the immediate, not the remote cause of death. Cooley's
Brief on the Law of Insurance, vol. 4, �3149-3150, et seq.
Court held "that he was not wounded while engaged in the commis

sion of the crime of burglary, but after he had committed the crime.
The cause of the injury was not the burglary, but the accidental dis

charge of the weapon after the commission of the crime, and was not
within the exception."
It might be interesting to consider what effect it would have on

the ruling of the court if it were shown that the insured was felon

iously carrying away some property of value at the time of the at

tempted capture and scuffle which resulted in his death. Doubtless
the element of asportation would be present, and the wound inflicted
while the insured was engaged in the commission of the crime of
larceny.
"In pleading that such death was caused while so engaged, the

same precision is not required as in an indictment." Bloom v. Frank
lin Ins. Co., 97 Ind., 478; 49 Am. Rep., 469.
"The act must be a violation of a positive law, and, while a mere

civil wrong is not within the exception, the offense need not be a

felony." Note 3 Ann. Case, 873,874. J. A. C.

INSURABLE INTEREST�Moral Obligation to Render Care And
Assistance Constitutes Insurable Interest

Young vs. Hippie (Penna.), 117 Atl., 185.

Plaintiff was assignee of two beneficiary certificates issued on the
life of her stepfather, who had assumed to care and support her
after his marriage to her mother.
Her right to recover was contested by the executor and next of kin

of the deceased on the ground that it was contrary to the public
policy of the State of Pennsylvania, holding that a step-child has no
insurable interest in the life of his step-parent. United Brethren
Mutual Aid Society v. McDonald (Penna.), 15 Atl., 439.
Court held that if the insured is under a moral obligation to ren

der care and assistance to the beneficiary in the time of the Tatter's
need, then the latter has an insurable interest, other than a mere
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pecuniary one, in the life of the former. Citing, Thomas v. National
Benefit Association (N. J), 86 Atl., 375; also 25 Cyc, 703, 704, and
Warnock v. Davis, 104 U. S., 775.
It was urged by the defendants that the relation of parent and

child was sundered by the marriage and removal to the home of her
husband.

Court held that an intent to sever the relation might be shown;
but he who so avers must prove it, since the law presumes the con

tinuance of a status shown to exist [McConville v. Ingham (Penna.),
112 Atl., 85] and the subsequent marriage and removal of the step
child does not necessarily dissolve the relation of loco parentis. Ross,
J., in Dull's Estate, 1 Legal Opinion, 125.

J. A. C.

NEGLIGENCE�Public Weigher Owes Duty to Buyer, Though Seller
Ordered And Paid For Services.

Glanzer et al. v. Shepard et al., 233 N. Y., 236. Court of Appeals of
New York. Decided April 18, 1922.

Defendant, a public weigher, undertook, at the request and direc
tion of the seller, by whom also the bill for services was paid, to
certify the weight of a certain shipment of beans consigned to the
plaintiff. It later appeared that there were actually some 10,000
pounds less than the amount certified and the amount paid for by
the plaintiff, whereupon the plaintiff sues to recover the loss sustained

by reason of defendant's negligence. HELD, that the defendant was
liable to respond in damages, although no contractual relation existed
between him and the plaintiff, inasmuch as a public weigher owes a

duty to the buyer to weigh carefully even though the seller orders
and pays for the weighing. The Court based its decision on the

ground that "One who follows a common calling may come under a

duty to another whom he serves, though a third person may give the
order or make the payment." (1 Street, Foundations of Legal Lia
bility, pp. 187-188.) This seems somewhat novel in substance and
not in entire harmony with the decisions in previous cases involving
similar sets of facts, but, when analyzed carefully, appears to be fun

damentally sound. There is a well-reasoned case decided in the Supreme
Court of the United States (Savings Bank v. Ward, 110 U. S., 195)
in which it was held that an attorney who supplied a certificate of
title to a client is not answerable to a third person, whom he did not
intend to serve, but who, nevertheless relied upon such certificate. In
this case, the Court bases its conclusion on the ground that in the
absence of fraud, collusion or falsehood on the part of the attorney,
and of any privity of contract between him and the third person, he
is not liable to the latter for any loss sustained by reason of the

certificate; and that usage could not make a contract where none was

made by the parties. In the instant case, there being no grounds
upon which the plaintiff could rightfully recover in contract, his only
alternative, which he very properly chose, was to sue in tort, alleging
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negligence, to support which necessitated proving the existence of a

duty owing from the defendant to the plaintiff. The Court worked
out such a duty on the grounds that the public weigher knew his cer

tificate was to be used by the buyer as the basis of his payment for
the shipment, and that, therefore, there was "diligence owing not

only to him that ordered but to him also that relied." This seems to
be the distinguishing feature between the case under consideration
and the Savings Bank Case, the principles of which were strongly
contended for by counsel for the defendant. Although an attorney
is considered a public officer in that he is an officer of the court, his
duties and resulting liabilities are not even remotely analogous to

those of a public weigher. When the attorney has fulfilled his obliga
tions to his clients and to the court, he cannot be said to be liable to

persons other than those by whom he was retained. The attorney
in this particular case had no reason to believe that the complaining
third party was going to rely on his certificate; where, in the case of
the public weigher, as the court points out, he should have known,
and, in fact, actually did know, that his acts were to be relied upon
by a third party, the buyer, and, following his public calling, owed
the duty to that buyer to exercise due care in the performance of the
same.

CONSTITUTIONAL LAW�Convict�Statute Prohibiting Convict Sen
tenced For Life to Sue Held Constitutional.

In the case of Quick vs. Western Railway of Alabama (92 So., 608),
the constitutionality of a statute regarding a convict sentenced to life
imprisonment as civilly dead was attacked as being opposed to Const.
1901, Section 19, providing "that no conviction shall work corrup
tion of the blood or forfeiture of estate."
John Quick, a convict sentenced to life imprisonment, was injured

by a train of defendant's at a public crossing. He brought suit to
recover damages, and the defendant pleaded specially that he was a

life prisoner and therefore not entitled to sue. On his demurrer be
ing overruled, Quick took a nonsuit and appealed. The code of 1907,
7637, provides that a man sentenced to imprisonment for life is civilly
dead. This was the rule in even a severer form at common law. It is
a harsh rule and has been rejected generally by American courts.
(13 C. J., 914.) But the harshness of the rule cannot avail the
defendant in any way if the legislature sees fit to perpetuate the rule
of common law.
Civilly dead is the state of a person who, although possessing natu

ral life, has lost all his civil rights and as to them is considered dead.
(11 C. J., 794.) One result of civil death is incapacity to sue in the
courts. The statute, as applied in this case, is not obnoxious to the
provision in the Constitution concerning corruption of blood or for
feiture. There is no corruption of blood for the effect of such cor
ruption was that the attainted person could neither inherit nor trans
mit land, whereas the question here is only his disability to sue. Nor
does the statute work a forfeiture of estate. Avery vs. Everett, 110
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N. Y., 317; 18 N. E., 148; Estate of Donnelly, 125 Cal., 417; 58 Pa

cific, 61; William's vs. Shackelford, 77 Mo., 332.
Sections 10 and 13 of the Constitution were borrowed from Magna

Charta. They are to be construed in the light of their history. The
law of civil death prevailed in England until 33 and 34 Victoria, when
it was repealed; it also prevailed in several States of the Union.
It does not appear that the Legislature might not impose disability
to sue as a punishment for crime. In the light of this history it
seems that these sections of the Constitution were never intended for
those civilly dead by legislative decree. Perce vs. Hallett, 13 R. I., 363.

F.A. M.

CRIMINAL LAW�Evidence That Defendant Brought Two Guns to

Place of Crime Held Admissible as Part of Res Gestae.

The defendant was indicted and tried for murder. The evidence
shows that both the accused and deceased went to the scene of the

killing with their shotguns. In the course of the trial the prosecu

tion, in trying to bring out the fact that the accused went to the
scene of the crime with two guns, asked a witness if the defendant
had more than one gun there. This question was objected to, and
the court overruled the objection. The witness answered: "Yes, sir;
I saw him give his son a pistol." While it does not appear that the

pistol was ever used, the cause of death being a gunshot wound, the
Court held that the fact that defendant had another gun there at

that time and handed it to his son was a part of the res gestae, and
the fact that he had it there helped to establish the. contention that
he went there armed and prepared for a difficulty.
In Gomez vs. State, 170 S. W., 711, a witness was properly per

mitted to detail the events leading up to the tragedy, this being res

gestae of the transaction. In a prosecution for homicide, evidence
describing the details of what occurred at the time of the homicide
constituting one continuous transaction is admissible as res gestae.
Williams vs. State, 41 So., 992; 147 Ala., 10.

Res Gestae includes circumstances which are undesigned incidents
of a particular litigated act. They may comprise things done or left

undone, their sole distinguishing feature being that they should be

necessary incidents of the litigated act in the sense that they are a

part of the immediate preparations for or emanations of it and are

not produced by calculated policy of the actors. State vs. Kane, 72A,
39; 77 N. J. Law, 244.
In Schlemmer vs. State, 51 N. J. Law, 29, the rule has been stated

as follows: That whenever the existence of a purpose, or state of

mind, is the subject of inquiry, explanatory conduct and accompany

ing expressions of the party himself or of other persons in his pres

ence may be shown by proof.
"The affairs of men consist of a complication of circumstances so

intimately interwoven as to be hardly separable from each other.

Each owes its birth to some preceding circumstances, and, in its turn,
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becomes the prolific parent of others; and each during its existence
has its inseparable attributes, and its kindred facts, materially affect

ing its character, and essential to be known in order to a right under
standing of its nature. These surrounding circumstances constitut
ing parts of the res gestae may always be shown to the jury along
with the principal fact." Greenleaf on Evidence.

F. A. M.
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