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By Gordon E. Sherman

THE Treaty of Peace with Germany signed at Versailles
June 28, 1919, exhibits in Article 435 and sundry

annexes a summary of the conditions under which it became
possible for Switzerland to participate in the advantages
of the treaty and enter the League of ^Nations while yet
preserving intact its age-long quality of neutralization, a

quality which must of necessity prove a bar in any forceful
cooperation on Switzerland's part in warlike action deemed
essential by the treaty signatories. There is here plainly
an international condition not to be found elsewhere and
one presenting the greatest interest to the student of inter
national law.
The possession and preservation indeed by Switzerland

of its neutral status as derived from the various treaties
and agreements concluded at Vienna, Paris, and Turin in
1815 and 1816 constitute in Swiss estimation a national
asset of no less value than the Swiss federal organization
itself. No sooner, therefore, had the recent great war fairly
developed than the Swiss government on August 5, 1914,
addressed a communication to the Powers (six of which
had guaranteed Swiss neutrality a century previously) de
claring the national intention to defend its neutrality at all
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hazards; this purpose was carried out, as is well known,
with undeviating aim and signal success during the entire

struggle.
Not alone, however, was the preservation of the neu

trality of Swiss soil fundamental but to the federal govern
ment it appeared equally important to keep inviolate a

similar and companion status with which the adjoining
French districts of Savoy had long been clothed. These
districts had thus become in a measure assimilated to Swiss
international conditions, although sundry changes in the
political aspects of the Savoy territories had long since de

prived their neutrality of the indispensability which was

held and justly so to characterize the Swiss status. Here
the interests of Switzerland and France radically diverged
and it became, consequently, an aim of the government at
Paris to secure as part of the general treaty settlement of
1919 an abrogation of Savoy's neutralization.

Article 435 with pertinent annexed clauses of the treaty
exhibit, therefore, the Franco-Swiss views. These inevit

ably found themselves upon the historical development of
the question. The article reads as follows :

"The High Contracting Parties, while they recog
nize the guarantees stipulated by the Treaties of 1815,
and especially by the Act of November 20, 1815, in
favor of Switzerland, the said guarantees constituting
international obligations for the maintenance of peace,
declare nevertheless that the provisions of these
treaties, conventions, declarations and other supple
mentary Acts concerning the neutralized zone of

Savoy, as laid down in Paragraph 1 of Article 92 of
the Final Act of the Congress of Vienna and in Para
graph 2 of Article 3 of the Treaty of Paris of Novem
ber 20, 1815, are no longer consistent with present-
conditions. For this reason the High Contracting
Parties take note of the agreement reached between the
French government and the Swiss government for the
abrogation of the stipulations relating to this zone

which are and remain abrogated.
"The High Contracting Parties also agree that the

stipulations of the Treaties of 1815 and of the ^ner
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supplementary Acts concerning the free zones of

Upper Savoy and the Gex District are no longer con

sistent with present conditions, and that it is for
France and Switzerland to come to an agreement to
gether with a view to settling between themselves the
status of the territories under such conditions as shall
be considered suitable by both countries.

Annex I.
"The Swiss Federal Council has informed the French

government on May 5, 1919, that after examining the

provisions of Article 435 in a like spirit of sincere

friendship it has happily reached the conclusion that
it was possible to acquiesce in. it under the following
conditions and reservations:

"(1) The neutralized zone of Haute-Savoie.
"(a) It will be understood that as long as the Fed

eral Chambers have not ratified the agreement come

to between the two Governments concerning the abro

gation of the stipulations in respect of the neutralized
zone of Savoy nothing will be definitely settled, on one

side or the other, in regard to this subject.
" (b) The assent given by the Swiss government to

the abrogation of the above mentioned stipulations
presupposes, in conformity with the text adopted, the
recognition of the guarantees formulated in favor of
Switzerland by the Treaties of 1815 and particularly
by the Declaration of November 20, 1815.
"(c) The agreement between the governments of

France and Switzerland for the abrogation of the above
mentioned stipulations will only be considered as valid
if the Treaty of Peace contains this Article in its
present wording. In addition the Parties to the
Treaty of Peace should endeavor to obtain the assent
of the signatory Powers of the Treaties of 1815 and of
the Declaration of November 20, 1815, which are not

signatories of the present Treaty of Peace.

Annex II.
"The French government have addressed to the

Swiss government, on May 18, 1919, the following note
in reply to the communication set out in the preceding
paragraph :
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"In a note dated May 5, the Swiss Legation in Paris-
was good enough to inform the government of the
French Republic that the Federal government adhered
to the proposed Article to be inserted in the Treaty of
Peace between the Allied and Associated governments
and Germany.
"The French government have taken note with much

pleasure of the agreement thus reached, and, at their
request, the proposed Article, which had been accepted
by the Allied and Associated governments, has been
inserted under No. 435 in the Peace conditions pre
sented to the German Plenipotentiaries.
"The Swiss government in their note of May 5, on

this subject have expressed various views and reserva

tions."

Inasmuch as any adequate consideration of the various
diplomatic steps by which the accession of Switzerland to
the League of Nations became finally a constitutional fact
would lead us far beyond the limits of a single article, we
shall here endeavor merely to sketch in outline that portion
of the general international agreement arrived at which
more nearly concerns the stripping of its neutral status from
the extensive Savoy country. In passing, though, it should
be noted for reference that with this question of neutrality
there was closely allied a highly complex negotiation
scarcely as yet indeed completed touching the economic
status of certain parts of Savoy and the nearby district of
Gex, known as the "free zones" (zones franches). This
latter question possesses no whit less interest, however,
than other related aspects of the adjustments of 1919 in
so far as Swiss interests are concerned. We proceed to
glance briefly at the historical development.
Prior to the outbreak of the French Revolution the name

of Savoy was applied to that portion of the Sardinian ter
ritories lying east of the River Rhone and north and west
of the main chain of the High Alps, its northwesterly
borders being coincident with the southeasterly boundary
line of Canton Geneva and Lake Leman. This intensive
country, the remains of still wider territories formerly be
longing to the Savoyard Crown, was anciently divided for
administrative purposes into two portions, the northerly
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containing the districts of Chablais, Faucigny, and Gene-

vois, the whole being known as Upper Savoy (Haute-
Savoie), and whose capital town was Annecy, while the

southerly part, known as Savoy, consisted of the districts
of Tarentaise and Maurienne, this latter comprising the

Alpine region now traversed by the Mont Cenis route to

Italy as well as by the nearby highway of the Little St.

Bernard; from Upper Savoy it was possible to command
the two famous and lofty passes of the Great St. Bernard
and the Simplon.
Not merely, however, was the entire Savoyard country

cut off to a great extent save in midsummer from prac
ticable communication with Italy, but Upper Savoy was

further separated from the southerly portions of the terri

tory of Savoy proper by mountains well nigh equally diffi
cult to traverse, although not so lofty as the main chain of
the Alps. These geographical conditions encouraged a

desire long manifest on the part of Switzerland itself, for
the annexation of northern Savoy. At the same time the
Sardinian government was desirous of seizing any prac
ticable plan which would relieve it from the patent diffi
culties of actual military defense of a country thus detached
from the principal seat of its government now removed
from Chambery to Turin south of the Alps.
Thus it was that after the re-settlements effected at the

two Congresses of Paris (May, 1814, and November, 1815),
and at the Congress of Vienna (1815), through which the

King of Sardinia regained the dominions taken by Napo
leon, it was realized that while the King had acquired his
ancient territorial inheritance this, nevertheless, would now

be increasingly difficult to defend under modern conditions ;
to meet such a situation the resources offered by interna
tional law through neutralization were thought the most

appropriate. It happened, too, that Canton Geneva found
itself in possession of some twenty small communal
exclaves, being fragmentary portions of the cantonal soil
scattered in detached fashion through the adjacent Sar
dinian country and thus isolated; while again, the city of
Geneva was quite cut off from any direct territorial com
munication with the other vSwiss cantons save over the
waters of its Lake by reason of Sardinian possessions on
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the northeasterly border and the control by France of the

Pays de Gez to the northwest. It thus became a chief en
deavor of Swiss diplomacy at the Congresses to so modify
these conditions, in case annexation could not be compassed,
as to insure in the first place a direct territorial connection
for Geneva with the rest of Switzerland, and in the second

place to join the exclaves with Genevan soil. The result
of these needs on the part of both Sardinia and of Canton
Geneva resulted in a diplomatic plan to impose upon Upper
Savoy and the more northerly part of Savoy itself the
same status of permanent neutrality which had been agreed
upon at Vienna for Switzerland, while at the same time
Sardinia by way of a return for the endeavors of Swiss

diplomacy in behalf of Savoy agreed to cede sufficient land
to ensure the direct attachment to Geneva of its outlying
districts, that is to say these outlying fragments were to be

desenclaves.
The diplomatic instruments through which Savoyard

neutrality thus became assured jointly with that of the
Swiss Confederation are the following :

(a) The Memoir presented to the Congress of Vienna on

March 26, 1815, by the Marquis of Saint-Marsan, Sardinian
plenipotentiary, a part of which reads as follows:

(Descamps et Renault, Recueil International, 1 p. 374).

"The undersigned minister of state and plenipoten
tiary of His Majesty, the King of Sardinia, has pre
sented to his sovereign the request of the Allied
Powers that Savoy should relinquish some portions of
its territory to the Canton of Geneva, and his Majesty
has authorized the undersigned to consent to a cession
of territory in favor of Canton Geneva as proposed in
the accompanying protocol:
"Article I. The provinces of Chablais and Faucigny

as well as the region north of Ugine (these com

prising the northerly Genevois country), shall be in
cluded within Swiss neutrality as guaranteed by all
the Powers, that is to say that whenever a neighboring
Power may find itself in an actual or imminent condi
tion of hostility such troops of his Sardinian Majesty
as shall then be in the above region may retire across

the Swiss Canton Valais; the armed troops of no
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Power shall be allowed to either pass or sojourn in the

above mentioned provinces save such as the Swiss Con
federation may deem proper to place there. The above

outlined procedure is not, however, to interfere with
activities of such civil officials as his Majesty may
think essential to the maintenance of municipal order."

Three days later, March 29, 1815, a protocol was signed
by Austria, Spain, France, Great Britain, Portugal, Prussia,
Russia, Sweden-Norway and Sardinia, describing in detail
the proposed cessions. (Descamps et Renault, 1 p. 375).
Shortly afterwards, on June 9, 1815, the Final Act of

the Vienna Congress in Article LXXX, reaffirmed this
cession With a detailed description of the territories thus

yielded up, declaring that:

"The provinces of Chablais, Faucigny and all. of
Savoy to the north of Ugine now in the possession of
His Majesty, the King of Sardinia, shall make part of
the neutrality of Switzerland as already guaranteed
by the Powers. Consequently whenever the powers,

neighbors of Switzerland, shall find themselves in a

state of actual or threatened hostility, the troops of
His Majesty, the King of Sardinia, who may be in these

Savoyard provinces, shall retire and shall be permitted
to pass through Canton Valais if necessary; no armed

troops of any other power may either traverse or re

main in the above mentioned territories save such as

the Swiss Confederation may judge proper to station
there, it being understood that such condition of affairs
shall not be permitted to interfere with the regular
administration of the country, the civilian agents of
Mis Majesty, the King of Sardinia, being permitted a

municipal guard for the maintenance of order."

At the Second Congress of Paris, November 20, 1815, the
Convention between Austria and France (Descamps et

Renault, 1 p. 525), in Article III, extended the territorial
frontiers of neutralized Savoy far to the south in such a

manner as to embrace the country from Mont Blanc on the
north to the pass of Haute Luce on the south, and thence
west along Lake Bourget to the River Rhone in the same

manner as provided heretofore for the provinces of Chab-
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lais and Faucigny by Article XCII of the Final Act of the

Congress of Vienna. These provisions were reaffirmed in

the Treaty signed at Turin March 16, 1816, and ratified on

September 20, following between Sardinia and Switzerland

(Descamps et Renault, 1 p. 553) . We should here note that
no delimitation of these neutralized Savoyard Districts was

ever made, either on the ground or in any maps, although
the general boundaries were well understood from the
various points named in the conventions of Paris and
Vienna. The Vienna protocol of March 29, 1815, and the

Paris Convention of November 20, 1815, were reaffirmed at

Turin with the result that the entire territory of Upper
Savoy, together with all of Savoy proper, directly adjoin
ing the mountains which divide it from Upper Savoy, came
within the shelter of international neutralization; Sar
dinia's outlying possessions were thus protected by inter
national law, while Canton Geneva, as well as the. whole of

Switzerland, found itself virtually defended along an ex

tensive boundary. The question as to whether Savoyard
neutrality should be considered of greater advantage to
Sardinia than to Switzerland was much debated, but re
sulted in no more than an academic discussion. More prac

tical, however, was the nature of the treaty clause touching
a garrisoning of Savoy by Swiss troops in case of neighbor
hood war; no occasion, however, arose for construing this
clause until the outbreak of war in 1859 between Austria
and Sardinia, the latter having France as an ally. Subse
quent to the conclusion of the tripartite Treaty of Peace
concluded at Zurich November 10, 1859, Sardinia agreed
to transfer Savoy and Nice to France in recognition of

Napoleon's powerful aid toward the defeat of Austria, and,
accordingly, on March 24, 1860, by a treaty signed at Turin,
these territories became French, the transfer being
strengthened by a plebiscite. As a matter of course the neu

tral status which had been imposed upon Savoy now came

prominently into discussion, but while it was fully recog
nized that Savoy's neutrality had been, in 1815, regarded
as a source of strength to both Switzerland and Sardinia in
case of a possible attack on the part of France, the inter
national situation had now become radically changed
through the acquisition by France itself of the Savoy coun-
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try, thus leaving Sardinia with the vast walls of the High
Alps, together with the mountain ranges of southerly Savoy
as natural frontier defenses. Eventually, nevertheless, the
neutral status of Savoy was clearly recognized as adher

ing to the territories so transferred. It constituted in effect

an international servitude under the guaranty of the Great
Powers and could only, therefore, be abrogated through
international agreement. But despite frequent attempts to

agitate the question as between Switzerland and France

during the years following 1860, not until the Great War of
1914-1918 was a radical resettlement of the question seen

to be as advisable as it was inevitable. When, therefore,
the Allied Powers debated at Paris the terms of a general
peace treaty, which must plainly comprise an international

reorganization far-reaching in its provisions, the Swiss

government submitted to the Powers on February 8, 1919, a
Memorandum touching a proposed adherence on Switzer
land's part to the League of Nations, Swiss neutrality,
though, even in the event of war measures by the League,
continuing to be regarded as indefeasible; although thus
restricted Switzerland was fully for membership in the-

League since the neutrality of the country is identified with

European public law. The! Memorandum undertook to
restate briefly the essential nature of the Swiss position in
the light of international law:
"Switzerland," said the Federal Council, "hails with joy

the coming of a League dedicated to law and justice and

forming an indestructible basis of international relations;
it hopes to find in this League a place appropriate to its
traditions of federate and peaceful democracy. It is pos
sible that the League's ideals may only be reached through
successive advances. It is conceivable that war may still

persist despite the League; yet in such a case the Swiss
Confederation would merely find itself in a situation
analogous to that which gave birth to its present condition
of permanent neutrality. If, however, as Switzerland de

sires, the League should not succeed in prescribing war,
even in such an event the maintenance of Swiss neutrality
would not fail to justify itself, though confronted by any
measures of military execution which the League might be
called upon to decree, and it may well be affirmed that in
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maintaining its neutrality Switzerland might render a

greater service to the League than in an actual support of
military sanctions. Switzerland would continue to assure

through its own strength alone the preservation of what is

really the central fortress of Europe, and in time of war it
would also continue to offer a secure asylum to the Interna
tional Red Cross and kindred services looking to the benefit
and rescue of mankind.
It is, indeed, Swiss neutrality which has succeeded in pre

serving for centuries past a union of peoples diverse in

race, religion and language. It is alone through the scrup
ulous respect for this principle that the Swiss cantons have
been able to develop between themselves a spirit of under
standing founded on mutual respect for a constitutional and
international ideal. The most ancient of existing republics
would indeed be happy if allowed to bring to the League the
fruits of experience acquired in the course of a long and
toilsome development of its federative organization. It
can only be through remaining faithful to traditional prin
ciples that Switzerland may rightly regard itself as fitted
to occupy, for the good of many, that place in the League
of Nations assigned to it by an illustrious past."
The course of subsequent negotiations will be most clearly

understood from the texts of the various legislative docu
ments marking the steps through which the wishes of both
Switzerland and France resulted in agreements acceptable
to both parties.
Switzerland, indeed, determined to secure adequate rep

resentation in the councils of Paris of 1919, and to this end
the government dispatched two of its ablest citizens, M.
Ador and Prof. Huber, to lay before the French govern
ment Switzerland's views and needs. On November 21,
1919, the Swiss Parliament having been fully informed as

to the results of the negotiations of Paris, passed the follow
ing resolution :

"Considering that Switzerland's perpetual neutrali
zation as heretofore affirmed by the convention signed
at the Second Peace of Paris by France and Austria.
November 20, 1815, is fully recognized in Article 435
of the Treaty of Peace, concluded on June 28, 1919, be-
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tween the Allied and Associated Powers and Germany,
as an international engagement for the maintenance
of peace and that this perpetual neutralization is not
as exhibited in Article XXI of the Covenant of the

League of Nations at all incompatible with any pro
visions of said Covenant, it is decreed in the hope that
the League of Nations in its present form will expand
in a not distant future to universal proportions:
I. Switzerland accedes to the Covenant of the League
of Nations as adopted April 28, 1919, by the Peace
Conference at Paris. The provisions of the Swiss Fed
eral Constitution touching the ratification of interna
tional obligations are applicable to the ratification of
amendments to the said Covenant and to the approval
of agreements of every kind appropriate to the said
League. Decisions touching the affirmance of the
Covenant or resignation from the League should be
submitted by the Swiss government to the vote of the
citizens and the cantons. Article 121 of the Federal
Constitution touching popular initiative is also appli
cable to decisions touching the affirmance of the
Covenant or resignation from the League.
"II. The present federal decree shall be submitted

to a vote on the part of the people and the cantons as

soon as the five Great Powers shall have adhered to
the Covenant.
"III. The Federal Council is charged with the execu

tion of this present decree."

It should be noted in passing that Article 121 of the
Federal Constitution before referred to is the Article pre
scribing proceedings looking to constitutional amendment
through an initiative peti^'on on the part of fifty thousand
or more citizens- At the present time international treaties,
conclur^ ior an indeterminate period or for more than fif
teen years, are to be submitted for final adoption on rejec
tion to the citizens at large, just as in the case of a referen
dum demanded by either thirty thousand citizens or eight
cantons.
This procedure is now embedded in the Federal Consti

tution as part of Article 89, and was adopted by a popular
vote January 30, 1921, after a prolonged effort extending
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from the Spring of 1914 to the final date of voting. Up
to this time federal treaties were customarily negotiated by
the Federal Council and submitted to parliament for rati
fication ; but today the case is otherwise and the citizens at

large apply the familiar principles of the Referendum in
the negotiation of treaties as well as the passing of laws.
No sooner, however, had the above decree been issued by

Parliament than it became quite evident that serious differ
ences might arise in securing its approval at the polls, in
case the proceedings then pending for the amendment of
constitutional Article 89, should result in placing interna
tional conventions within the Referendum's grasp. Assum

ing, then, that Article 89 would be surely thus amended the
Swiss executive government promptly undertook an active

campaign looking to the final approval of the measure which
should admit Switzerland to membership in the League of
Nations. The government received useful support in the
declaration issued by the Council of the League in its meet

ing at London on February 13, 1920, at which were present
representatives from Great Britain, France, Greece, Brazil,
Italy, Belgium, Japan and Spain. The declaration
announced that:

"The Council has passed the following resolution
touching the question of the adherence on the part of
Switzerland to the League of Nations :

"The Council of the League, while confirming the
principle that the conception of neutrality on the part
of members of the League is incompatible with the
contrary principle that all members of the League may
be obliged to act in common to enforce its engage
ments, nevertheless rocoiniizes that Switzerland occu

pies a unique position governed hy a tradition extend
ing over many centuries and explicitly incorporated in
the law of nations; and that the members o� the
League of Nations, signatories of the Treaty of Ver
sailles, have fully recognized in Article 435 that the
guarantees stipulated in favor of Switzerland by the
treaties of 1815 and more especially by the convention
of November 20, in that year, constitute international
engagements for the maintenance of peace. Members
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of the League are justified in expecting that the Swiss

people will not withhold their support should a ques
tion arise touching differences between the high prin
cipals of the League. It is with this understanding
that the Council of the League has taken note of the

declarations made by the Swiss executive in its mes

sage to the Federal Assembly on August 4, 1919, and
in its Memorandum of January 13, 1920, declarations
which have been confirmed by the Swiss delegates at

the meeting of the League's Council and in accord
ance with which Switzerland is understood to recog

nize the duties of solidarity resulting to it as a mem

ber of the League of Nations with power of participa
tion in its commercial and financial measures as may
be demanded by the League against a state contraven

ing League principles; it is ready to make every sac

rifice for the defense of its own territory under all cir
cumstances even during activities undertaken by the

League; but it (Switzerland), shall not be required to

participate in military action nor to admit the passage
of foreign troops or the inauguration of military
enterprises upon its soil. In accepting these declara
tions the Council of the League recognizes that Swiss
permanent neutrality and the guaranty of inviolability
of its territory rest upon the law of nations as evi
denced in the Conventions of 1815 and are justified in
the interests of general peace, and are, in consequence,
compatible with the Covenant.
"Touching the appropriate declaration of adherence

on the part of the Swiss government, the Council of
the League, in view of the Swiss Confederation's con

stitution, is of the opinion that a notification, based
on the decision of the Federal Assembly and effectuated
within a delay of two months from January 10, 1920,
being the date of going into force of the Covenant, may
be properly accepted by the other members oft the
League as the declaration required by Article I of the
Covenant for admission as an original member, upon
condition, however, that affirmance of such declara
tion by the Swiss people and the cantons shall be effec
tuated with the least possible delay."
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This official utterance was of profound consequence to

Switzerland and must be held to have been evoked through
the able presentation of Switzerland's case by the Swiss

envoys who had journeyed from Paris to London to present
the matter from the Swiss point of view. They ably main
tained that Switzerland is beyond contestation, clothed with
a unique status, whether regarded from a geographical, an
international, or a constitutional standpoint, and its neu

trality cannot be otherwise interpreted than as a part of
the public law of Europe and thus allied with the impre
scriptible canons of the law of nations. As much, this neu

trality may well be thought of as not inconsistent with the

Covenant, whose Article 21, it will be recalled, provides
that:

"Nothing in this Covenant shall be deemed to affect
the validity of international agreements, such as

treaties of arbitration or regional understandings like
the Monroe Doctrine, for securing the maintenance of

peace."

From the international standpoint, then, no reasonable
objection could be taken to Switzerland's membership in
the League, but an unforeseen obstacle had arisen through
the failure of the United States to subscribe to the League ;
it was, indeed, in a confident expectation that the United
States would ratify the treaty that the Swiss parliament,
on November 21, 1919, had passed the resolution already
noted, the second section of which provides for submission
of the decree to popular vote "as soon as the Five Great
Powers shall have adhered to the Covenant." America's
non-adherence, however, now intervened to raise in Switzer
land what at once came to be known as the "American
question"; such a result was truly inevitable since the
United States is undeniably one of the existing Five Great
Powers. Nevertheless, the Swiss government, now appre
hending a long delay on America's part, determined upon
independent action, and on March 5, 1920, a second federal
decree was adopted with the clause touching the Five Great
Powers omitted. At the same time the Federal (Executive)
Council issued an order announcing May 15 and 16, 1920,
as the date for the federal vote and also issued an official
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circular to the cantonal administrations requesting them

to place a copy of the federal decree in the hands of every
voter at least four weeks prior to the announced days of

voting. On May 7 following, the Federal Council issued an

appeal to the Swiss people urging a ratification of the fed
eral decree and pointing out "the significant fact that every
European state which had remained neutral during the

Great War had now joined the League. The Council called
attention to the illuminative indorsement of Switzerland's
international position by the Council of the League met at

London in February preceding, and the equally significant
fact that Geneva was to be the future seat of the League's
administration. Speaking from the point of view of a

democratic government the Council emphasized the un

deniable truth that adherence to the League could in no wise

diminish, but would rather insure the independence of the

country, since the League's ideal was in effect an apotheosis
of the Swiss conception of the state nor was it to be feared
that under any circumstances Switzerland could be com

promised by foreign differences, but would on the contrary
be strengthened for the accomplishment of its historic and
international mission. On the other hand a sterile policy of
abstention could produce only the negation of constitutional
and international progress and any true realization of
Switzerland's role.
The results at the polls most decisively confirmed parlia

mentary action; thirteen cantons (10 cantons and three
half-cantons) , voted for ratification and were supported by
a popular vote of four hundred and sixteen thousand as

against three hundred and twenty-three thousand opposed ;
Switzerland's entrance into the League became, therefore,
an assured constitutional fact carrying with it the approval
of Article 435 of the Treaty of Peace with Germany which,
it will be remembered, declares the neutralization of Savoy
as no longer consistent with present conditions and "for
this reason the High Contracting Parties take note of the

agreement reached between the French government and
the Swiss government for the abrogation of the stipula
tions relating to this zone which are and remain abrogated."
Broadly considered, indeed, the neutralization of Savoy,

while declared in 1815 to have been assimilated by the
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Second Peace of Paris to the similar status conferred upon

Switzerland, sprang, nevertheless, from a widely differing
source and in the second decade of the twentieth century
its divergence was plainly marked. Nor as a province of

Republican France could Savoy be held to demand the con

tinuance of a status so purely local and out of harmony
with the remaining territory of the republic. Its passing
marks one of the radical changes due to the Great War, nor
is it at all probable that in the near future the policy of
neutralization will be extensively developed now that the

League of Nations bids fair to compass through adminis
trative action those ends to which the neutral status was.

once thought to contain an appropriate means.



THE DARTMOUTH COLLEGE CASE*

TO THE student of Constitutional history, the February,
1819, term of the United States Supreme Court is one

of the most noteworthy in its annals. Chief Justice John

Marshall presided and delivered the opinions of the Court

in three memorable cases. It is hardly too much to say that

national and economic credit as we have it today owes its

solvency to the recognition of the vital principles of busi

ness morality then laid down by our nation's greatest
"Law-giver."

One of the cases decided at that time upheld the prin
ciple of the inviolability of contracts between private
individuals in a case involving a bankruptcy law of New

York.1 By another the Federal Government and its instru

mentalities were freed from the destructive pressure of
state taxation.2 The decision in the third case, The Trustees

of Dartmouth College vs. Woodward,* extended the prohibi
tion against a law impairing the "obligation of contracts"
to a charter of a corporation granted by a state.

The first two of these cases saved the people and the
Federal Government from what might have been moral and
financial chaos. The last case, though little noticed at the

time, eventually proved the cornerstone upon which has
rested much of the ever-expanding industrial corporate
prosperity of the country.
Senator Beveridge says that this decision in the Dart

mouth College case "reassured investors in corporate secur

ities and gave confidence and steadiness to the business
world." In the opinion of Sir Henry Sumner Maine, it "is
the basis of credit of many of the great American Railway
Incorporations," and "has * * * secured full play to
the economical forces by which the achievement of culti

vating the soil of the North American Continent has been

performed."
* Constituting principally a review of a chapter in the life of John Marshall by

Albert J. Beveridge.
1 Sturges v. Crowinshield, 4 Wheat. 192.

2McCulloch v. Maryland, 4 Wheat. 323.
8 4 Wheat. 518. j

17
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While the facts of the case are comparatively unimpor
tant, a review of them is necessary to understand the prin
cipal points decided. The existence of a small New England
College as a private enterprise was at stake. The main

points of the argument of counsel were based on "abstract

justice" rather than on the contract clause of the Consti
tution. The times, however, were out of joint. States

rights meant then but an excuse for almost unbridled license

of activities on the part of their legislatures. The Chief
Justice seized upon the case as a means to enunciate one of

his great nationalist principles. It "contributed as much as

any he ever delivered to the great reputation of Chief Jus
tice Marshall." 4 To quote the words of Mr. Justice Story,
who wrote a concurring opinion, this decision "will check

any undue encroachment upon civil rights, which the pas
sions or the popular doctrines of the day may stimulate our

state legislatures to adopt."
A missionary school to teach youths, both Indian and

white, was founded in the wilderness of New Hampshire
prior to the Revolutionary War. The school needed funds
and an appeal was circulated in England from which a large
sum of money was received. The Earl of Dartmouth was

placed at the head of the board of trustees to administer
this fund, and in compliment of its principal patron the
name selected for the enlarged institution was "Dartmouth

College."
A perpetual charter for the college was obtained from

the Royal Governor of the Province of New Hampshire on

December 13, 1769, and its affairs were to be forever man

aged by the body corporate known as the Trustees of Dart
mouth College. As long as the founder and president of the
college, Eleazar Wheelock, lived, the affairs of Dartmouth
College ran their smooth and orderly course. In 1779
Eleazar Wheelock died and by his will provided that his
son, John Wheelock, should succeed him as president. John
Wheelock was only 25 years old at the time of his father's
death and was then serving as a Colonel in the Revolu
tionary Army attached to the staff of General Horatio
Gates.
After some hesitation Colonel Wheelock was induced to

4 Justice Brown in Pearsall v. Great Northern Ky., 161 U. S. 661.
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accept this position and a short time thereafter the diffi
culties arose which culminated in the bitter fight involved
in the case of the Trustees of Dartmouth College against
Woodward. Apparently at first purely personal differences
were involved between some of the trustee,5 although com

mon report has it that these early difficulties were largely
religious. These troubles smouldered for a while and then

broke out in a war of pamphlets, signed and unsigned,
attacking and defending the management of the affairs of
the college. The legislature was appealed to and the poli
tical campaign of 1815 for the control of this body in the
State of New Hampshire centered largely around the affairs
of Dartmouth College. Governor Plumer, after his elec

tion, denounced the apparently irrevocable feature of the
charter of the college as "hostile to the spirit and genius of
a free government." Thomas Jefferson, on July 21, 1816,
warmly praised this sentiment of Governor Plumer and
characterized as absurd the proposition�

"That institutions, established for the use of the

Nation, cannot be touched nor modified, * * * yet
bur lawyers * * * generally inculcate this doc
trine ; and suppose that preceding generations * * *

had a right to impose laws on us, unalterable by our

selves, * * * in fine, that the earth belongs to

the dead, and not to the living."

The legislature of New Hampshire hastened to act and
on June 27, 1816, a law was passed changing the name of
the institution to "Dartmouth University," and providing
for radical changes in its management. The practical
effect of this law was to annul the colonial charter of the

college and to bring its affairs directly under the control of
the state legislature.

Colonel Wheelock was elected president of the New State
Board of Trustees and took possession of the college build
ings. The old Board of Trustees refused to recognize the
validity of the actions of the new State Board and demanded
that Wm. H. Woodward, the Secretary and Treasurer of
the new State Board, return to them the property, original
papers and common seal of Dartmouth College. Upon the
6 The Dartmouth College Causes by J. M. Shirly (1879), Page 81.
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refusal of Woodward to deliver up this property suit was

instituted by the old Board of Trustees.
The Superior Court of Appeals of New Hampshire, in

1817, decided in favor of the new State Board of Trustees

on the ground announced by Chief Justice Richardson, that
"a corporation, all of whose franchises are exercised for

publick purposes, is a publick corporation * * * it is

in reality a gift to the publick," and that its charter was

subject to change and modification by the legislature of

the state.
A writ of error was taken to' the Supreme Court of the

United States and on March 10, 1818, Daniel Webster
commenced the argument on behalf of the old Board of

Trustees. One of the counsel for the new Board was Wil
liam Wirt, then Attorney General of the United States, an
able lawyer, but so overburdened with the work of his

office as to be unable to do either himself or his cause full

justice. The case was closed by Joseph Hopkinson of Penn

sylvania for the old Board. This distinguished advocate

was a thoughtful student and writer and is famous as the
author of our anthem, "Hail Columbia." On the morning
following the conclusion of the argument, Chief Justice
Marshall announced that some judges were of "different

opinions, and that some judges had not formed opinions;
consequently, the cause must be continued."
At the conclusion of the argument of Daniel Webster

there occurred the dramatic incident which his biographers
love to cite. Webster remained standing for some moments
without speaking. At length, apparently addressing the
Chief Justice, he delivered those famous sentences :

"Sir, you may destroy this little institution; it is

weak; it is in your hands! I know it is one of the
lesser lights in the literary horizon of our country.
You may put it out. But if you do so, you must carry
through your work! You must extinguish, one after

another, all those great lights of science which, for
more than a century, have thrown their radiance over

our land!
"It is, sir, as I have said, a small college. And yet,

there are those who love it�."
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The great Webster, consummate actor and orator

though he was, never made a more profound impression
than when, with his voice faltering with real emotion and

his eyes filling with tears, he closed his speech in a "few

broken words of tenderness" for the "little beloved college"
of his youth.
The decision of the Supreme Court was rendered by Chief

Justice Marshall on February 2, 1819. Comparatively short
as it is, this decision is considered by many to be the most

far-reaching and important utterance of our country's great
Chief Justice. Under its terms neither State nor individual
could repudiate their just undertakings. A boundary was

set to State activities which would serve to check any undue

encroachments upon civil rights.
The decision gave a tremendous impulse to the develop

ment and extension of those great interstate enterprises
which were to serve their part in the upbuilding of our

nation. It is hardly too much to say that few, if any,

judicial proceedings in our country were freighted with
more important consequences. Nationalism had struck one

of its greatest blows for the principle of Federal control
as against the doctrine of States rights. It might have

been considered the peculiar province of a State to govern
the affairs of the corporations which owed their existence
to a charter created by the State. But this decision limited
the power of each State so that it could not "impair the

obligation of contracts" even of one of its own creatures.

John Fisher stated that this decision "went further, per
haps, than any other in our history toward limiting State

sovereignty and extending the Federal jurisdiction." Presi
dent Hadley of Yale University expressed the opinion that
this decision, together with the Fourteenth Amendment,
has placed the modern industrial corporation in an almost

impregnable constitutional position.6
It would be too much to suppose that this far-reaching

opinion, semi-political in its purpose and effect, should
come down to our day unscathed by the bitter attacks made
upon it. Its operation has been much narrowed by con

struction and by the power to amend expressly reserved in
charters. Popular, sentiment has induced the courts to
a The Independent, April 16, 1908.
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restrict as far as possible and even to abrogate legislative
grants. The doctrine of the "police power" to protect the
public health, morals and safety ; the right of taxation and
that of eminent domain can all be exercised by the State
without impairing the obligation of contracts. And yet,
even in this form, the decision has been held up as an

"alien growth" upon the Constitution, as one of the chief
bulwarks of privilege, and as directly contributing to the
enormous growth of the "money power" in this country.7
In one of the early decisions of the Iowa Supreme Court it
was said that the "practical effect of the Dartmouth Col
lege decision is to exalt the rights of the few above those of
the many," and that through it "more monopolies have been
created and perpetuated, and more wrongs and outrages
upon the people effectuated, than by any other instrumen
tality in the government." 8

Familiar as the decision is to all, a brief reference to its
words will suffice. Chief Justice Marshall, in writing the
opinion of the Court, held that Article I, Section 10, Clause
1 of the Constitution, which provides that no State shall
pass any law impairing the obligation of contracts, was

applicable to a perpetual charter granted to a private elee
mosynary corporation such as the corporate body known
as the Trustees of Dartmouth College and that the act of
the State legislature changing the charter of the college
was void. The opinion held :

"That the framers of the Constitution did not intend
to restrain the States in the regulation of their civil
institutions, adopted for internal government, and that
the instrument they have given us is not to be so con

strued, may be admitted. The provision of the Con
stitution never has been understood to embrace other
contracts than those which respect property, or some

object of value, and confer rights which may be as

serted in a court of justice.
"* * * If the act of incorporation be a grant of

political power, if it create a civil institution to be
employed in the administration of the government, or

'J. F. Orton in The Independent of August 19, 1909 (Page 448) ; editorial The Inde
pendent of August 26,1909 (p. 486).

8 Justice Cole in Dubuque v. Illinois Central E. E., 39 Iowa 95.
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if the funds of the college be public property, or if the
State of New Hampshire, as a government, be alone

interested in its transactions, the subject is one in

which the legislature of the State may act according
to its own judgment, unrestrained by any limitation of

its power imposed by the Constitution of the United

States * * *.

"Whence, then, can be derived the idea that Dart

mouth College has become a public institution, and its

trustees public officers exercising powers conferred by
the public for public objects? Not from the source

whence its funds were drawn; for its foundation is

purely private and eleemosynary. Not from the appli
cation of those funds; for money may be given for

education, and the persons receiving it do not, by being
employed in the education of youth, become members

of the civil government. * * *

*****

"This is plainly a contract to which the donors, the

trustees, and the crown (to whose rights and obliga
tions New Hampshire succeeds) were the original
parties. It is a contract made on a valuable considera

tion. It is a contract for the security and disposition
of property. It is a contract on the faith of which real

and personal estate has been conveyed to the corpora

tion. It is then a contract within the letter of the

Constitution, and within its spirit also. * * *

*****

"The opinion of the court, after mature deliberation,
is that this is a contract, the obligation of which can

not be impaired without violating the Constitution of

the United States."

This opinion is of further importance to the student as

establishing a rule for construction which is on the lips of

every exponent of the Constitution. During the course of
the argument of the case it was urged upon the Court that
this clause in the Constitution was never intended by its

framers to cover charters, whether public or private,
granted by a State. In answering this argument, Chief
Justice Marshall said :
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"It is not enough to say that this particular case was

not in the mind of the [Constitutional] Convention
when the article was framed, nor of the American

people when it was adopted. It is necessary to go

further and to say that, had this particular case been

suggested, the language would have been so varied as

to exclude it, or it would have been made a special
exception. The case being within the words of the

rule, must be within its operation likewise, unless there
be something in the liberal construction so obviously
absurd, or mischievous, or repugnant to the general
spirit of the instrument as to justify those who ex

pound the Constitution in making it an exception."

The basic principles enunciated in this case remain

"firmly established as a canon of American jurisprudence." B

The inestimable service rendered was the publication to all

the world, at a time of great financial stress and at the

dawn of our country's independence, that the nation, though
weak and impoverished, nevertheless pledged its good-
faith that the obligations of the individual States should
be maintained.
Shall the Dartmouth College decision be "recalled," so

that States may repeal corporate franchises at will ? 10 So
that the "money power

" shall not hide behind an irrepeal-
�able charter? What matters it now? Financial security
has been established, the wealth of the world lies within
our borders, the Fourteenth Amendment provides sufficient

protection for vested rights.11
Do not let us forget for a moment, however, the strength

of character and virile independence shown by the Chief
Justice in pronouncing this decision. A Virginian, living
&t a time when that State was the largest and most populous
of all the States of the Union, he placed country above

party, a Federal Union above individual States. The se

curity of our modern institutions and, indeed, of our

Twentieth Century civilization is bottomed in large measure

upon this principle�that a contract is inviolable.
At the time Chief Justice Marshall rendered this opinion

� Justice Brown in Pearsail v. Great Northern Ry. (1895), 161 U. S. 660.
40 J. C. Jenkins in 51 Am. Law. Rev. 711.
11 1 Rose's Notes, U. S. Rep. (Rev. ed.), p. 961.
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he was 64 years old and at the zenith of his mental powers.
The tall, ungainly figure of the great Chief Justice is said
to have taken on an added dignity when delivering from
the bench those opinions for which he is so justly famous.
Perhaps in the greatness of his vision, when announcing
the decision in this case, he saw the countless thousands in
the years to come, their homes scattered over a continent,
resting secure under the shelter of the immortal Federal
Document free from the changing and shifting tides of
political opinion in the several States.

Frank Sprigg Perry.



THE LEGALITY OF RESALE PRICE FIXING
By Frank F. Nesbit

rpHE efforts to maintain the competitive system against
-�- the inherent concentrative tendencies of large scale pro

duction and machine industry, to which our American legal
institutions are at present committed, involves questions as

difficult as any which arise from the multiform contacts
of modern business and the law. They are questions in
which social policy and intricate economic considerations
are intimately interwoven with strictly legal principles.

One of the most pressing of such problems today and one

of the most interesting that has arisen grows out of the

widespread practice on the part of manufacturers of nation
ally advertised products of endeavoring to maintain a fixed
scale of prices at which such articles are to be resold by
retailers to the ultimate consumer.

The facts regarding price maintenance of this character

are, in a general way, familiar to the entire consuming
public. In the frequent reduced price sales of the recent

price decline, exceptions from reduction of nationally adver
tised brands of goods are frequently to be noted. At other
times some bold retailer, especially chain stores and others
having a large distributing capacity, will advertise a cut
in the price of such articles and will sell them at what
everyone recognizes to be below the prevailing price. This
prevailing price frequently appears in the advertisements
of the goods in periodicals with a national circulation. And
it must be apparent on a moment's reflection that this could
not be done unless the manufacturer had some effective
means of maintaining those prices throughout the country.
The method by which the general price scale is main

tained so that "cut prices" attract attention also are fa
miliar in their broader outlines. Many manufacturers sell
their own goods directly to the public through agencies.
This obviously involves no resale prices, and is not within
the scope of this article. More frequently, however, the
manufacturers endeavor to maintain fixed prices to the ulti
mate consumer by means of contracts, either directly with
the retailer, where the manufacturer handles his own dis-

26
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tribution, or with the jobber or wholesaler. In the latter

case, where the goods may pass through several hands

before reaching the retailer, the manufacturer frequently
employs an elaborate system of secret identification marks

on cartons and packages, so that if any goods are retailed

at cut prices the manufacturer will be able by examina

tion of the package to determine what jobber or wholesaler
has violated his contract. Such a system, of secret marks
was used by the Dr. Miles Medical Company1 to aid in

maintaining resale prices for their products as fixed in the

contract. The other most important method is a rather

complicated system of what amounts to economic coercion,
varying in its details with different manufacturers, and

which may be designated, for the present, as refusing to

sell to price cutters. A concrete illustration of the details
of such a system is to be found in the agreed statement of

facts submitted in the case of Beech-Nut Packing Co. v.

Federal Trade Commission,2 which is, in part, as follows:

"Paragraph Four: That respondent customarily
markets its products principally through jobbers and
wholesalers in the grocery, drug, candy and tobacco

lines, who in turn resell to retailers in these lines, all
of which wholesale and retail dealers are selected as

desirable customers for the reason that they are known
or believed to be (a) of good credit standing; (b)
willing to resell at the resale prices suggested by re

spondent and who do resell at such prices, as herein
after set forth; (c) willing to refuse to sell and who
do refuse to sell to jobbers, wholesalers and retailers
who do not resell at the resale prices suggested by
respondent, and who do not sell to such jobbers, whole
salers and retailers as also hereinafter set forth; (d)
good and satisfactory merchandisers in other respects.
*****

"Paragraph Five: That respondent, * * * has
adopted and maintained * * * a policy known as

the 'Beech-Nut Policy,' and requests the cooperation
therein of all dealers selling the products manufac-

1 Dr. Miles Medical Co. V. Park and Sons Co., 220 U. S. 373, 381.
2 Beech-Nut Packing Co. v. Federal Trade Com., Circuit Court of Appeals, 2nd

Circuit (1920), 264 Fed. 885.
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tured by it, dealing with each customer separately.
*****

"Paragraph Seven : In order to carry out said Beech-
Nut Policy and to secure such cooperation, respondent
"(a) Issues circulars, price lists and letters to the

trade generally showing suggested uniform resale

prices, both wholesale and retail, to be charged for
Beech-Nut products.
" (b) Requests and insists that the aforesaid selected

jobbers, wholesalers and retailers resell only at the

suggested resale prices.
" (c) Requests and insists that the aforesaid selected

jobbers, wholesalers and retailers sell only to such
other jobbers, wholesalers and retailers as have been
and are willing to resell and do resell at the prices so

suggested by the respondent ; and requests and insists
that such jobbers, wholesalers and retailers discon
tinue selling to other jobbers, wholesalers and retailers
who fail to resell at the prices so suggested by re

spondent.
" (d) Makes it known broadcast to such selected job

bers, wholesalers and retailers, whether sold 'direct' or
not, that if they, or any of them, fail to sell at the resale
prices suggested by the respondent as aforesaid, re

spondent will absolutely refuse to sell further supplies
of its products to them, or any of them, and will also
absolutely refuse to sell any jobbers, wholesalers and
retailers whatsoever who sell to other jobbers, whole
salers or retailers failing to resell at the prices sug
gested by respondent.
"Paragraph Eight : That respondent, in the carrying

out of said policy�
"(a) Has * * * refused and does refuse to sell

its products to practically all such jobbers, whole
salers and retailers as do not resell at the prices so

suggested by the respondent.
*****

" (g) Has * * * added and does add to its list
of new distributors, concerns reported by its repre
sentatives as declaring that they intend to and will
resell at the prices suggested by the respondent, and/or
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will refuse to sell to distributors who do not maintain
such suggested resale prices.
" (h) Has * * * utilized a system of key num

bers or symbols stamped or marked upon the cases

containing 'Beech-Nut Brand' products, thus enabling
the respondent, for any purpose whatsoever, to ascer

tain the identity of the distributors from whom such.

products were purchased ;
* * * its salesmen and

representatives have been instructed by respondent to
investigate, and that in pursuance of these instructions
salesmen and representatives of respondent have by
means of these key numbers or symbols traced the price
cutters from whom the goods have been obtained and
have thus ascertained the identity of such price cutters,.
and have also thus traced and ascertained the identity
of distributors from whom price cutters have pur
chased 'Beech-Nut Brand' products; and have there
after refused to supply all such dealers with its prod
ucts, whether such dealers were themselves cutting the

suggested resale prices or were selling to dealers cut

ting the suggested resale prices.
"(i) Has * * * maintained card records con

taining the names of thousands of jobbing, wholesale
and retail distributors, including the aforesaid selected.

distributors, and in furtherance of its refusals to sell

good's either to distributors selling at less than the-
suggested resale price or to distributors selling to other
distributors selling at less than the suggested resale^
prices has listed upon those cards bearing the names.

of such distributors the words 'Undesirable�Price
Cutters,' 'Do Not Sell,' or 'D. N. S.,' the abbreviation.
for 'Do Not Sell,' or expressions of a like character,
to indicate that the particular distributor was not in
the future to be supplied with respondent's goods on_

account of failure to maintain the aforesaid suggested
resale prices or on account of failure to discontinue
selling to dealers failing to maintain such suggested
resale prices. * * *"

Practices of such economic significance to the competi
tive system inevitably come within the cognizance of the.
law, and it is the purpose of this article to discuss the legal.
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problems they present.28 There must first be excluded

from consideration all of the methods of maintaining resale

prices which rest upon or directly involve statutory grants
of monopoly, especially under the patent and copyright
laws.3 These involve different considerations of public
policy and different methods on the part of the manufac

turer. Our attention here will be confined to efforts, by the
methods above specified, on the part of manufacturers of

ordinary unpatented or uncopyrighted merchandise to

maintain the prices at which it shall be resold by the manu

facturer's vendee or the retailer to the consumer.

These practices raise three related, although clearly dis

tinguishable, legal questions. First, whether the contracts

by which the price maintenance is sought to be effected may
be unenforceable because against public policy and in unrea

sonable restraint of trade. Second, whether either or both
plans of maintaining prices may be a contract, combination
or conspiracy in restraint of trade in violation of the Sher
man Anti-Trust Law.4 Third, whether these practices
amount to unfair competition which may be ordered discon
tinued by the Federal Trade Commission under Section 5

of the Act of Congress of September 26, 1914.5

I

The first is essentially a question of common law. Our
common law courts long ago undertook to lend their aid

indirectly to the furtherance of what they considered desir
able social policies by refusing to permit the legal enforce
ment of rights tending to contravene such policies. The
most frequently used illustration of this very policy in
volves the subject under consideration, the unenforceability
of contracts in restraint of trade. In the early cases the
2aMost of the existing discussions of these questions were written prior to the re

cent important decisions of the Supreme Court and therefore are not referred
to here ; see Law Library Journal Index.

3 Bauer v. O'Donnell, 229 U. S. 1 ; Henry V. A. B. Dick & Co., 224 U. S. 1 ; Straus
V. Victor Talking Machine Co. (1917), 243 U. S. 490; 61 L. Ed. 866, L. R. A.
1917 B. 1196; 37 Sup. Ct. Rep. 412; Ann. Cas. 1918A, 955 ; Bbbbs-Merrill Co. V.

Straus (1908), 210 U. S. 339, 52 L. Ed. 1068, 28 Sup. Ct. Rep. 722, 222 Fed. 725,
Ann. Cas. 1916A, 78 ; Motion Picture Patents Co. V. Universal Film Manufactur
ing Co. (1917), 243 U. S. 502.

* Act of July 2, 1890; 26 Stat. 209.
B "An Act to create a Federal Trade Commission, to define its powers and duties,

and for other purposes," 38 Stat. 717 ; Comp. Stat. Sec. 8836a ; 4 Fed. Stat.

Anno., 2 ed., p. 675.
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policy sought to be protected seems to have been the freedom
of the individual to carry on whatever trade or business
he pleased, but with the emergence of a more vigorously
competitive system, and development of economic theory,
the policy was enlarged to include the protection of free

dom of competition, especially among sellers in the com

modity markets.6
The general principles involved are familiar. Our inter

est is in analyzing their application to contracts aiming at
the maintenance of resale prices.
When the objection is made by the defendant in any

action on a contract that it is unenforceable because in

restraint of trade, the question raised is primarily as to

the effect the contract would have if carried out. The court
must decide whether the results sought to be achieved by
the contract, if realized, would result in restraint of trade
or competition.
This question was squarely presented to the Supreme

Court of the United States and clearly decided as to a con

tract aiming to maintain resale prices in the familiar case

of Dr. Miles Medical Co. v. Parke and Sons Co.7 Although
the contrary is frequently stated, this case did not arise
under the Sherman Act and was decided prior to the pass

age of the Clayton Act. It was an action in equity by the
Medical Company which had contracts with a large number
of wholesale and retail dealers in drugs by which these
latter agreed to sell the complainant's products at a scale
of prices fixed in the contracts, to enjoin the defendant from

inducing them to break these contracts, or from offering
the complainant's products for sale at less than these prices
and from obliterating the labels and marks placed on its

products by the complainant. The jurisdiction appealed
to was essentially that of prevention of tort, yet the rights
* The phrase "Restraint of trade" has had two distinct meanings in the common

law, which latterly have become somewhat confused. Early it meant "prevent
ing an individual from carrying on his own trade or calling." Under the guild
system any contract in restraint of trade in this sense by a craftsman was

practically criminal ; Dyer's Case, Y. B. II Hen. V., p. 5, pi. 26 ; Ipswich Tailor's

Case, 11 Coke 53a, 77 Keprint 1218. Later it was used to mean "tending to

interfere with free competition, either by monopoly or otherwise." In this sense

it was used in the English statutes protecting the] public interest in freedom
of economic activity as 12 Geo. Ill, ch. 71, 7 and 8 Victoria ch. 24, where the

phrase refers to commerce generally. See also Leather Cloth Co. V. Lorsont,
L. E. 9 Eq. 345.

? 220 U. S. 373, 55 L. Ed. 502, 31 Sup. Ct. Eep. 376.
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of the complainant which it sought to have protected were

rights in and arising out of contracts to maintain resale

prices. Clearly, if the contracts themselves were of a char

acter which would render them unenforceable against a

party thereto, equity would not protect them against inter
ference from third persons, any more than it would enjoin
waste at the suit of one having no sufficient legal interest
in the' land. The essential question, therefore, was this :

Does the maintenance by the manufacturer of a fixed scale

of prices at which his goods are to be resold to the con

sumer restrict freedom of competition? The court

answered decisively in a seven to one opinion 8 that it did

and that this was a restraint of trade. It appeared that

the contracts aimed to establish a systematic control of

prices. Mr. Justice Hughes, who delivered the majority
opinion, said:

"Nor are we dealing with a single transaction con

ceivably unrelated to the public interest. The agree

ments are designed to maintain prices, after the com

plainant has parted with the title to the article, and
to prevent competition among those who trade in

them." 9

He added this excellent economic analysis:
"The advantage of established retail prices pri

marily concerns the dealers. The enlarged profits
which result from adherence to the established rates
would go to them and not to the complainant. It is

through the inability of the favored dealers to realize
these profits, on account of the described competition,
that the complainant works out its alleged injury. If
there be an advantage to a manufacturer in the main
tenance of fixed retail prices, the question remains
whether it is one which he is entitled to secure by
agreements restricting the freedom of trade on the

part of dealers who own what they sell. As to this,
the complainant can fare no better with its plan of
identical contracts than could the dealers themselves
if they formed a combination and endeavored to estab-

8 Mr. Justice Lurton was disqualified from sitting in the *case.

9 Opinion, p. "407.
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lish the same restrictions, and thus to achieve the same

result, by agreement with each other. If the immedi
ate advantage they would thus obtain would not be

sufficient to sustain such a direct agreement, the as

serted ulterior benefit to the complainant cannot be

regarded as sufficient to support its system.
"But agreements or combinations between dealers,

having for their sole purpose the destruction of com

petition and the fixing of prices, are injurious to the

public interest and void. They are not saved by the

advantages which the participants expect to derive
from the enhanced price to the consumer.

* * *

"The complainant's plan falls within the principle
which condemns contracts of this class. It, in effect,
creates a combination for the prohibited purposes. No
distinction can properly be made by reason of the

particular character of the commodity in question. It
is not entitled to special privilege or immunity. It is
an article of commerce and the rules concerning the
freedom of trade must be held to apply to it. Nor does
the fact that the margin of freedom is reduced by the
control of production make the protection of what

remains, in such a case, a negligible matter. And
where commodities have passed into the channels of
trade and are owned by dealers, the validity of agree
ments to prevent competition and to maintain prices
is not to be determined by the circumstances whether

they were produced by several manufacturers or by
one, or whether they were previously owned by one or

by many. The complainant having sold its product at
prices satisfactory to itself, the public is entitled to
whatever advantage may be derived from competition
in the subsequent traffic."

The court said further that in addition to being invalid
at common law, the restrictions sought to be enforced were

also invalid under the Sherman Act, but this was not neces

sary to the decision.
These conclusions seem unanswerable. The plain pur

pose of resale price maintenance, as stated by Justice
Hughes, is the protection of profits, which the natural
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processes of competition tend to reduce, as established mar
kets and large scale production reduce costs. Indeed, one

of the chief ethical justifications of the existing economic

system is that it does tend, in this way, to reduce profits
and thus to give to each what he produces.10 There can

hardly be any benefit to the public in interfering with this

process.
This decision must be regarded as establishing that at

common law, and probably under the Sherman Act, the
maintenance of resale prices by producers is a restraint of
trade and that the courts will not enforce rights arising
out of contracts having this as their object. This has been

recognized by many of the State courts.11 And a logical
extension of this principle is made in refusing to lend the
aid of equity to preventing interference with secret marks
used as a part of a price maintenance system, even where
there are no contracts, as was done in B. V. D. Co. v. Isaac.12

II

When the provisions of the Sherman Act are sought to
be applied, there is a surprising confusion in the decisions
of our highest court. That law provides that every "con
tract, combination in the form of trust or otherwise, or

conspiracy in restraint of trade or commerce among the
several States or with foreign nations," is unlawful and
criminal. It is clear that the law aims to prevent a certain
result, restraint of trade, and gives the broadest possible
description of the means which may be used to achieve that
result. In addition to two well-defined legal terms, it uses
the word "combination," which seems broad enough to
cover almost any intentional concerted action by two or

more persons aiming to attain the prohibited result.
This provision of the law, as the court said in the Kellogg

case, as contained in Section 1 of the Act, is quite 'distinct
from those aiming to prevent monopolies, embodied in Sec-
tion 2 of the Sherman Act. A monopoly or an attempt to
10 Cf. E. W. Lyman, The Ethics of The Wages and Profit System, Int. Journal of

Ethics, Vol. XXXI, 91; Clark, Distribution, p. 179; Seager, Principles of Eco
nomics, 211-212.

� People V. Sheldon, 139 N. Y. 251, 34 N. E. 785 ; W. H. Hill Co. V. Gray & Worcester
163 Mich. 12, 127 N. W. 803.

13 (1919) 257 Fed. 709, 168 C. C A. 659.
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monopolize need not be involved under the first section ; the

restraint of trade is the result, prohibited.
The maintenance of resale prices being a restraint of

trade, it would seem that a contract providing for such price
maintenance is illegal under the' Sherman Act, and the

parties thereto may be criminally prosecuted under Section

1 or enjoined in the Federal courts under Section 4. The

Supreme Court reached the first result in A.Schrader's Sons,
Inc., v. United States,13 which involved a contract to main

tain resale prices on automobile tire accessories. Although
these were patented articles, the patent laws were in no way

involved, and the case was treated as if it concerned ordi

nary articles of commerce. The second result was an

nounced by a Federal District Court in United States v.

Kellogg Toasted Corn Flakes Company.1*
Thus far the law has developed consistently, but when

the system of maintaining prices which does not depend
on written contracts, but rather on acquiescence and co

operation based on a clearly stated plan of the manufac

turer, where the purpose and the result are equally plain
and where the methods employed are often more effective,
is considered the decision of the Supreme Court in United
States v. Colgate and Company 15

appears to diverge quite
illogically from the trend of prior decisions.
Colgate and Company employed a system very similar to

that used by the Beech-Nut Packing Company and described
earlier16 for maintaining the retail prices of their soaps,
toilet articles and perfumes. It included retailers as well
as wholesalers. Letters and circulars showing the resale

prices to be charged were distributed among dealers, "price
cutters" were discovered and refused further sales, offend
ing dealers who gave assurances of adherence in the future
to the resale price scale were sold goods.17 The result of
the system was to maintain resale prices fixed by Colgate
and Company.
The company was indicted in the Eastern District of

" (1920) 252 U. S. 85.
� (1915) 222 Fed. 725, Ann. Cas. 1916 A, 78, District Court for Eastern District of

Michigan.
is (1919) 250 U. S. 300.
10 Supra, p.
17 See summary of the indictment given by the court in opinion cited p. 303.
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Virginia for having "created and engaged in a combination
with said wholesale and retail dealers * * * for the

purpose of procuring adherence * * * to resale prices
fixed by the defendant," in violation of Section 1 of the

Sherman Act. The district court sustained a demurrer to

the indictment, and the case was taken directly to the Su

preme Court of the United States by the Government under
the Criminal Appeals Act.18 The single question there to

be considered, accepting the trial court's interpretation of
the indictment,19 was : Do the acts specified constitute an

offense under the Sherman Law? The court held that they
did not, affirming the judgment of the district court.
The reasoning by which the court reached this conclusion

is far from clear and has left the law on this question in
a very confused state. That this has been recognized by
the court is indicated by the fact that it has explained the
meaning of the Colgate decision in three separate later
decisions.20 From these explanations it appears that the
ground of the decision was that the indictment as inter
preted by the court below did not charge any contract, com
bination or conspiracy in restraint of trade, but merely the
exercise in a lawful manner of the right of a dealer to re

fuse to sell to whomever he pleases.
The statements in the Colgate opinion itself, however,

do not seem easily reconcilable with these explanations.
The indictment clearly charged that the defendants' system
did result in maintaining resale prices, and it is conceivable
that the court intended to overrule the Dr. Miles Medical
Co. case and hold that this was not a restraint of trade.
Any doubt upon this point, however, is set at rest by the
statement in the case of United States v. A.Schrader's Sons,
which is one of the cases above referred to, in which the
court explains the Colgate decision, where the court says:

"We had no intention [in the Colgate case] to over

rule or modify the doctrine of Dr. Miles Medical Co.
v. Park and Sons * * *."

18 Act of March 2, 1907, u. 2564, 34 Stat. 1246 ; 6 Fed. Stat. Ann. 2d Ed. 149.
19 V. S. V. Carter, 231 U. S. 493, 494 ; U. S. V. MUler, 223 U. S. 599, 602.
20 1. U. S. V. A. Schrader's Sons (1920), 252 U. S. 85, 89.
2. Frey and Son V. Cudahy Packing Co. (1921), 256 U. S. 208, 41 Sup. Ct. Rep. 451.
3. Federal Trade Com. V. Beech-Nut Packing Co. (1922), No. 417 October Term 1921

decided Jan. 13, 1922 ; � U. S. � ; 66 Law Ed. 178.
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The ground stated in later explanations, where the pur

pose is to estimate the practical effect of the decision, raises
serious difficulties. The indictment clearly charged acqui
escence and cooperation on the part of the dealers. They
knew the plan of Colgate and Company and the purpose
and effect of it, and participated in it, and yet in a passive
way. The court evidently took the view, although it is
nowhere expressed in the opinion itself, that the relation
between the wholesale and retail dealers and the defendant
as disclosed by the indictment was not such as to consti
tute a combination within the terms of the Sherman Act.
The use of the word "combination" in Section 1 of that Act
is its first appearance in our criminal law.21 It is less
definite than "contract" or "conspiracy" and evidenced a

clear, legislative intent to bring within the prohibitions of
the act "all methods, whether old or new, which would con

stitute an interference" 22 with interstate commerce. The
court said in United States v. Kellogg Toasted Corn Flakes
Co.: 23

"The Sherman Act is not aimed alone at contracts,
but embraces combination schemes of any and every
kind which amount to an undue or unreasonable re

straint of trade in interstate commerce."

Certainly that is the common sense view of the statute.
If the result aimed at is a restraint of trade, and that must
be accepted in this case,24 and that result is attained by the
concerted and intentional action of two or more persons or

corporations, it is difficult to understand why they are not

engaged in a combination. It is perfectly conceivable that
an individual might endeavor to maintain prices by merely
refusing to sell his goods to another individual unless he
would resell them at the price fixed by the original vendor.
If there was this and nothing more, there might be no

combination. Up to this point the vendor is free to deal
21 Cf. U. S. V. McAndrews and Forbes Co., 149 Fed. 823, 831.
22 Chief Justice White in Standard Oil Co. v. U. S., 221 U. S. 1, 60.
23 222 Fed. 725, 731.
21 The possibility that the restraint aimed at was not important enough to be "unrea

sonable" is excluded by the fact that the trade situation involved in the Colgate
case is indistinguishable from that in the Dr. Miles Medical Co. case. In each

the vendor controlled all of its own product, and in neither was this large part
of the whole trade in that general class of articles.
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with or refuse to deal with whom he pleases. But in this.

case there was a great deal more. This refusal to sell to

price cutters by Colgate and Company was only a part- of

an extensive and highly developed system, which was well

known to all of the acquiescing dealers. Mr. Justice Mc-

Reynolds says, however:

" * * * the act does not restrict the long recog

nized right of trader or manufacturer engaged in an

entirely private business freely to exercise his own

independent discretion as to parties with whom he will

deal." 25

The surrounding economic facts cannot be thus pushed
aside, if the law is to fulfill its highest functions in adjust
ing the rights of individuals where they conflict with the

public interest.
In estimating the practical effect of this decision it seems.

desirable to supplement the situation as disclosed by the

indictment by everyday knowledge. In this discussion it.

must be remembered that the court was not at liberty to go-

outside the indictment as interpreted by the court below;
nevertheless, a consideration of these additional facts which
will undoubtedly be before the court in any similar case

which may go up after trial is necessary in order to arrive.
at a just estimate of the meaning of the case.

One of the outstanding economic factors in the situation'
is the control over demand exercised by a large scale pro

ducing and selling organization through national advertis

ing. It is obvious that the ordinary producer, no matter
what the intrinsic merits of his goods, could not exercise
the slightest control over resale prices by refusing to sell
to retailers, where the retailer could secure from competing
producers similar goods which would satisfy his customers.
as well. There is no basis for choice on the part of the
majority of consumers between unbranded or unidentified
goods of approximately the same kind and quality. Hence
the inevitable reply of the retailer to a demand for fixed.
resale prices would be, "I will buy from some producer who
does not restrict resale prices, whose goods are satisfactory
to my customers, especially on account of their lower price."'
26 Colgate opinion, p. 307.
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This is one factor that makes price control possible, and is

one that should be judicially noticed in determining whether
or not a combination to restrain trade exists.

These products are usually strikingly named or branded..

A demand for goods so named is built up by tremendous

expenditures for national advertising. The extensive mar

ket thus developed makes a large volume of business pos

sible, and permits a constantly increasing expenditure for

more advertising (which is further encouraged by existing
tax legislation).26
The social psychology and economics of modern adver

tising has not yet been adequately expounded, but there is

no doubt that it exercises a powerful influence on demand,
really creating it, or at least focusing the natural demand

for a certain kind of article on some particular brand of

that article. It enhances the "subjective value" of that

brand for a great many consumers, and this naturally oper

ates to raise its exchange or market value. The small re

tailer must carry the goods his customers want. Advertis

ing, of course, produces a kind of monopoly, legally impec
cable but economically effective. If the producer has cre

ated a strong demand for his particular product and then

withholds the supply, the small retailer is actually coerced

by superior economic power into cooperating with the pro
ducer in maintaining fixed prices.
A second economic factor of great importance is that.

producers by a policy of maintaining fixed resale prices
protect the relatively high cost and inefficient jobbers and

retailers, who would normally be eliminated by the com

petition of lower cost and more efficient jobbers and retail
ers. This enlists the active and interested cooperation of
the first class. By maintaining a retail price containing an

ample margin of profit, the least efficient distributors are

still able to make some profit and stay in business. It is

apparent that the public carries the burden of this ineffi

ciency. It is this which explains the readiness of retailers
to ferret out and report other retailers as "price cutters"
26 Expenditures for advertising seem to be the most easily yet advantageously ex

pansible item of allowable deduction from income under existing corporation^.
income and excess profit tax legislation. Cf. Revenue Act of 1918, Internal.
Revenue Regulations 45, Article 562 ; Revenue Act of 1921, Regulations 62, .

Article 101.
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and it is an integral part of price maintenance systems to

ask for such reports.
The result, achieved far more effectively than by unen

forceable contracts, is to prevent free competition and re

strain trade. It is certainly only an arid legal formalism

that can see no combination there, unless there be some

express agreement. An evident purpose to maintain re

sale prices and the production of that result by effectual

means should not be immune under the Sherman Law, as

a matter of sound law and of justice in view of the indict

ments sustained against those entering into unenforceable

contracts aimed at the same result.27

I hope that this analysis has demonstrated at least that

the Colgate decision leaves the law on this vital topic in a

most confused state, and reaches a result apparently con

tradictory to the principles clearly enunciated in earlier

decisions without expressly overruling them. The Schroder

case illustrates the difficulties in which the decision in

volves the lower courts, and implies that the court itself is

not entirely clear as to the present state of the law. If the

conclusions here presented are valid, the Colgate case should

be overruled, or at least explained and the governing prin
ciples clarified at the earliest opportunity offered by a case

in which the court has the actual situation more fully be

fore it.
Ill

One further question remains to be considered : Is syste
matic price maintenance without contracts "unfair com

petition" which the Federal Trade Commission can order

discontinued ?
The Federal Trade Commission Act wisely uses only the

term "unfair competition," leaving its definition to the
Commission.28 In spite of the fact that the Commission
has been in existence more than six years and virtually
affects business, the exact limits of its authority are far
from well defined. It is in an experimental stage. The pur
pose of the law is preventive. It aims at acts which tend

v-United States V. A. Schrader's Sons, supra.
28 Congress refused to state a list of prohibited acts in framing the law. See report

of Senate Committee on Interstate Commerce, June 13, 1914, 63d Cong. 2d Sess.,
No. 597, p. 13.
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toward monopoly and interfere with competition, but which
are not actual monopolies or contracts or combinations fur

thering monopolies. Generally all acts which tend to inter

fere with free normal competition by the exercise of su

perior economic power, or by means of fraud and decep
tion, are within the prohibition of the Act.
The Commission has condemned a number of trade prac

tices falling within this description, and among them it has

long included price maintenance systems based on refusing
to supply price cutters. In a large number of cases it has
ordered the practice discontinued.29 Unfortunately, the
Commission does not state at length in each decision the
reasons for its conclusions. The evils which the Commis
sion found to result from the practice are thus stated in the
case of Federal Trade Commission v. Cudahy Packing Co.,
involving the fixing of resale prices on "Old Dutch
Cleanser" : 30

"That the effect of the price fixing aforesaid has
been and is :
" (a) To secure for respondent, the Cudahy Packing

Co., on its Old Dutch Cleanser the trade of jobbers and
other wholesalers, and especially the relatively higher
cost and more inefficient jobbers and other wholesalers

constituting the bulk of the jobbing and wholesale
trade, and to enlist their active support and coopera
tion in enlarging the sale of its price-maintained
cleanser. * * *

"(b) To tend to force manufacturers who do not

fix, require or enforce the maintenance of resale prices
and who compete with respondent in the sale of
powdered cleansers, also to inaugurate and enforce a

system of maintenance of resale prices upon their
powdered cleansers. * * *

"(c) To eliminate competition in prices among job
bers and wholesalers handling Old Dutch Cleanser,
thereby interfering with many such jobbers and other

29 Federal Trade Commission Decisions, Vol. I (1919)�Fed. Tr. Comm. v. Cheater
Kent & Co., Inc., 149 ; F. T. C. V. Cudahy Packing Co., 199 ; F. T. C. V. Auto
Strop Safety Razor Co., 419 ; F. T. C. V. Eli Lilly & Co., 442 ; F. T. C. V. Beech-
Nut Packing Co., 516.

30 1 Federal Trade Commission Decisions, pp. 209-210.
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wholesalers, and especially the relatively lower, cost

and more efficient establishments, in their sales of such
cleanser at such prices as they may deem adequate and.

as are warranted by their costs, selling efficiency and

existing trade conditions.

"(d) To compel the public, or such portion thereof

as require or prefer Old Dutch Cleanser, to pay prices.
therefor based on a gross profit margin fixed, as afore
said, according to the costs of the relatively higher cost
and less efficient establishments, constituting the bulk

of the jobbing and wholesale trade, instead of a price
based upon the competition of jobbers and other whole

salers with widely varying stock turns, costs and effi

ciency."

The legal principles upon which this result is based and

the practice ordered discontinued are in accord with the

tendency of the cases referred to. The result aimed at by
price maintenance systems is twofold; first, to protect the
"retailer's margin of profit and thus make the line of goods-
attractive to retailers; and, second, to protect the manu

facturer's margin of profit from the natural tendency of
free competition to push the producer's prices closer and
closer to the cost of production. The economic purpose of
all monopolies (and price maintenance systems based on

extensive national advertising are certainly in the nature
of monopolies 31 ) is to protect profits. The natural tendency
of free competition, it is now quite generally agreed, is
toward the elimination of profits. It is true that many
factors which cannot and should not be eliminated inter
fere with this tendency, such as new inventions and dis
coveries, technological changes, changes in social conditions.
Only in a completely static society would profits entirely
disappear. Nevertheless, the tendency of free competition
toward their elimination is a valuable one, from the stand

point of society as a whole, or at least from the standpoint
of the whole body of consumers, and from the standpoint
of justice in distribution. For profits, as' distinguished
31 Cf. the distinction between absolute monopolies and industrial monopolies, the

latter being "those in which the control over supply, while not complete, is yet
effective enough to bring a state of things different from that of competition,"
drawn by Taussig, Principles of Economics, Vol. II, p. 107.
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�from wages of management, interest and all other costs
of production, are largely adventitious in their origin, and
After they have fulfilled their function of attracting capital
And enterprise into new fields, if longer maintained consti
tute a burden on consumers�a tribute which it is the pur
pose of monopoly to protect. The processes by which com

petition tends to lower prices and to approximate them to
costs are familiar. Monopoly aims to interfere with this
tendency. Systems of resale price maintenance have the
same tendency and purpose.
The producer's first line of defense against competitive

price reductions is the retailers. If competition between
them can be prevented, prices to jobbers will not suffer.
Price maintenance systems fix the retail price and prevent
competition by refusing to supply those who will not enter
into the non-competing system. The conclusion reached by
the Federal Trade Commission was that this was an unfair
method of competition.

One of the companies ordered to discontinue the practice
was the Beech-Nut Packing Company, and it appealed from
the decision of the Commission to the Circuit Court of
Appeals, as provided by the law. The Court of Appeals
for the Second Circuit felt that the case was governed by
the Colgate decision and reversed the order of the Commis
sion, although both judges criticized the Colgate decision.
Judge Ward said :

"The obvious purpose of the respondent is to prevent
any competition as to the resale price between pur
chasers of its products. Such a method founded upon
an agreement between a manufacturer and purchasers
severally was held to be a violation of the Sherman Act
in Dr. Miles Medical Co. v. Park & Sons Co., 220 U. S.,
373. It is difficult to say why a different conclusion
should be reached if the same result is attained by
acquiescence and cooperation without express agree
ment between the manufacturer and his purchasers
severally, Eastern States Retail Lumber Association v.
United States, 234 U. S., 600. But we understand the
Supreme Court to hold in United States v. Colgate &
Co., 250 U. S., 300, that a similar but less drastic



44 GEORGETOWN LAW JOURNAL

method of sale constitutes merely the exercise of a

man's right to do what he will with his own and is not

obnoxious to the Sherman Act."

Judge Manton, in concurring, said:

"In the case of Dr. Miles Medical Co. V. Park & Son

(220 U. S., 373), the Supreme Court held that where

the defendant successfully prevented competition to

the injury of the plaintiff, by fixing resale prices be

tween purchasers of the products of the defendant, this
amounted to a restraint of trade, and relief was granted
in an action under the Clayton Act.32 The only dif

ference between the price fixing of the Dr. Miles case

and the price fixing in the 'Beech-Nut merchandizing
policy,' which the Federal Trade Commission in the

case at bar has found offensive as an unfair method

of competition, is that in the former case there was

an agreement in writing provided for, while in the

latter the success or failure of the plan depended upon
a tacit understanding with the purchasers and pros

pective purchasers. It is difficult to see any difference

between a written agreement and a tacit understand

ing. In each case if the agreement, written or unwrit

ten, is not lived up to, it means that the prospective
purchaser could not buy or obtain the goods he wished.
This may of itself create a restraint of trade.
* * *

"In the plan of the petitioner herein called a 'sugges
tion,' which in truth is a tacit understanding, to do

precisely what was done in the Dr. Miles case, disobedi
ence of the 'suggestion' would result in a failure to be
able to buy further from the petitioner. * * *

"In view of this recent pronouncement in the Colgate
case and even accepting the finding of facts of the

Commission, I think we are forced to the conclusion
that the acts found and charged in the method of

doing business under the 'Beech-Nut merchandizing
policy' are not unfair methods of competition and that
therefore this court must hold, as a matter of law,

32 This last statemerH is an error, as the Dr. Miles Medical Co. case was decided in

1911, while the Clayton Act was not passed until 1914.
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that the Commission exceeded its power in making
the order appealed from."

The case was appealed to the Supreme Court, and that

court, in a recent decision 33 by a divided court,34 has re

versed the Circuit Court of Appeals and sustained the order
of the Commission with certain modifications. This de
cision is clearly in line with the principles developed in
earlier decisions. The "Beech-Nut system of merchandis

ing" was found to be a cooperative system which restrains
the natural flow of commerce and more particularly which
tended to suppress competition among retail dealers in the
defendant's products. The economic consequences of such

restraint, which have been discussed above, were not fully
considered by the court, as the question before it was pri
marily of the authority of the Commission to make the
order. The court said :

"Under the facts established, we have no doubt of
the authority and power of the Commission to order a
discontinuance ofj practices in trading such as are

embodied in the system of the Beech-Nut Company."
33 Federal Trade Commission V. Beech-Nut Packing Co., No. 47, Oct. Term 1921,

decided Jan. 3, 1922, � U. S. � . Sup. Ct. Kep. � ; 66 L. Ed. 178.
31 The opinion of the court was delivered by Mr. Justice Day, four justices, namely,

Justices Holmes, McKenna, Brandeis and McReynolds, dissented. It will be

remembered that Justice McReynolds delivered the opinion of the court i�

Colgate and Co. v. United States.
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IN 1920 the Universities of Manchester, Cambridge, Edin
burgh and London invited Mr. Beck to explain to their

undergraduates our American political institutions. As
the outcome of this invitation, he delivered, in June, 1922,
three lectures in the Hall of Gray's Inn, London, of which
venerable school of law Mr. Beck is an Honorary Bencher.

As it transpired he had at once not only an academic but a

professional audience, for his lectures were attended by
many of the leading statesmen, judges, lawyers and scholars
of England. At the first lecture Mr. Beck was introduced-

by the Earl of Balfour, and at the close of the last address
Sir John Simon expressed the thanks and appreciation of
the audience in a few aptly chosen words. Mr. Beck chose
as his subject "The Constitution of the United States." His
first lecture treats of Its Genesis; the second of Its Formu

lation; and the third of Its Political Philosophy. These
three lectures, with the opening and closing remarks, an

introduction by the author, and the address delivered by
him at the annual meeting of the American Bar Association
in 1921, Mr. Beck has now published in one volume, to which
he has added the Articles of Confederation and the Con
stitution, making an attractive book of 280 pages. It was
printed in England, and the presswork is beautifully done.
The frontispiece is an excellent portrait of Mr. Beck in his
robes as a Bencher of Gray's Inn.
It is a difficult task to explain, in three lectures of an hour

each, especially to foreigners, our complicated dual system
of government, with its doctrine of limitation of powers,
checks and balances, and judicial review; but Mr. Beck has
performed this task with marked success.

In view of the brevity with which Mr. Beck had to treat
his subject, and the embarrassing wealth of material from

46
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which he had to choose, it seems perhaps ungracious to

criticize his selections and eliminations. In the lecture on

The Genesis of the Constitution, the speaker might have
given his English audience a clearer conception of the

causes that led to the American Revolution and the forma
tion of a new nation under a written Constitution. The
idea is still prevalent in England that George III was

correct when he called the American Revolutionists a pack
of rebels that were seeking, without cause, to throw off their

allegiance to the Crown and erect an independent State.
As a matter of fact, the Americans were not only all Eng
lish subjects, they were loyal English subjects. Thomas

Jefferson, often called the author of the Declaration of

Independence, correctly described the attitude of the ma

jority of his countrymen in a letter to John Randolph on

August 25, 1775, in which he said: "Everlasting avulsion
from Great Britain would be a hard condition to those who
still wish for reunion with their parent country. I am

sincerely one of those, and would rather be in dependence
on Great Britain, properly limited, than on any other nation
on earth, or than on no nation." This letter was written ten

years after the Stamp Act, a year after Lexington and
Bunker Hill, and less than a year before the signing of the
Declaration of Independence. What then led the Colonists
to revolt, declare their independence, and ultimately unite
to form a new nation? It was the continued violation by
the King and Parliament of the rights of the Colonists as

loyal English subjects. In 1766, when Parliament repealed
the obnoxious Stamp Act, it passed at the same time the
Declaratory Act, asserting in the most sweeping and em

phatic language that Parliament "has and ought to have
authority to bind the Colonies and people of America, sub
jects of the Crown of Great Britain, in all cases whatso
ever." This assertion rankled in the breasts of the Colo
nists. Had the rights of Americans as loyal English sub
jects been respected and safeguarded by the parent country,
there would have been no Stamp Act Congress, no Declara
tion of Independence and no Constitution of the United
States�at least not in the eighteenth century. The Genesis
of our Federal Constitution, establishing a National Gov
ernment of limited powers, may be traced to the protest of
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loyal British subjects against the theoretically unjust and
what by analogy may be termed the unconstitutional acts
of the Crown and Parliament of Great Britain. While

recognizing the technical legal omnipotence of Parliament,
the Americans held that the Stamp Act and other measures
enacted by Parliament for taxing the Colonies were con

trary to Magna1 Carta and the other great charters of

Anglo-American liberty. One wishes that Mr. Beck, with
his great powers of lucid, condensed and convincing state

ment, had devoted a few paragraphs in his first lecture to

this important phase of the Genesis of the Constitution.
The second lecture describes the origin, calling, personnel

and work of the Constitutional Convention of 1787. The

period from the surrender at Yorktown to the inaugura
tion of Washington Mr. Beck calls "the least known chap
ter in American history." It is doubtless the chapter least
known to Englishmen. But in his introduction he goes
much further and says : "It is amazing how little is known
in America of the facts given in my second lecture. The
American student, after rejoicing in the victory at York-
town and the end of the War of Independence, generally
skips about eight years to 1789, and his interest in the
history of his own country recommences with the inaugura
tion of President Washington." Does not Mr. Beck quite
under-estimate the thoroughness with which this period has
been treated by some of our most scholarly historians and
commentators on the Constitution ; and does he not depreci
ate the time that is given to this subject in many of our
universities? Georgetown Law School, for example, de
votes an entire course in the junior year, preliminary to
the senior course on Constitutional Law, to the subjects
treated in Mr. Beck's first two lectures.
In the third lecture on the Political Philosophy of the

Constitution, Mr. Beck sums up the essential principles
under six heads. .

"The first is representative government." The framers
of the Constitution and the great majority of the people
whom they represented distrusted what they called "democ
racy."
"The second and most novel principle of the Constitution

is its dual form of government." This principle is unique
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and the one that is most difficult for foreigners to under
stand.
"The third -principle was the guaranty of individual lib

erty through Constitutional limitations."
In discussing this point the author leaves the impression

that the guaranty of individual liberty is given in all its

completeness by the Federal Constitution, whereas the guar
anties in that instrument are limitations solely upon the

powers of the National Government.

"Closely allied to this doctrine of limited governmental
powers, even by a majority, is the fourth principle of an
independent judiciary."
This principle the author calls "the balance wheel of the

Constitution," but he does not make it clear that the power
of judicial review and the right to hold Federal legislation
and State constitutions and legislation unconstitutional and
therefore void, are strictly limited. The courts cannot, of
their own motion, consider any law and pass an opinion
upon it. This can only be done where a law is questioned
in a "case" or "controversy" duly brought before it.
"The fifth fundamental principle was a system of checks

and balances."
Of this system the author says that it "illustrates that

the Constitution is the great negation of, unrestrained

democracy." Again, he says : "If a parliamentary form
of government, immediately responsive to current opinion
as registered in elections, is the great desideratum, then
the fixed term of office is the vulnerable Achilles-heel of
our form of government. * * * I am confident that
after the sinking of the 'Lusitania the United States would
have entered the World War, if President Wilson's tenure
of power had then depended upon a vote of confidence."
"The sixth fundamental principle is the joint power of

the Senate and the Executive over the foreign relations of
the Government."
What the author discusses under this head is of great

importance, and the subject is admirably treated. As Mr.
Beck says in conclusion of this topic, "The domestic har
mony of the nation requires that before the United States
assumes treaty obligations or makes war such policy shall
represent the largely preponderating sentiment of its
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people, and nothing could more effectually secure this end
than to require the President, before making a treaty, to
secure the assent of two-thirds of the Senate and a ma

jority of both Houses of Congress before making war."
In the new editions of Mr. Beck's lectures that will cer

tainly be demanded some alterations in the present text
may commend themselves to the author's judgment. On
page 23, the expression "each of the thirteen Colonies be

came, at the conclusion of the War of Independence, a

separate and independent nation" is misleading, inasmuch
as the Colonies were at that time united under the Articles
of Confederation to form a "perpetual union," and the na

tional powers of declaring wars, making treaties and ap
pointing ambassadors were vested exclusively in the Con

gress of the Confederacy.
On page 91, the author accords quotation marks to an

adaptation of the famous line from Emerson's poem "The
Problem," "He builded better than he knew"; while, on

page 67, he withholds this customary tribute of the con

scientious quoter from the unique and striking phrase, "a
sad sincerity," taken from the same poem.

On page 106, and again on page 115, the author states, in
effect, that no amendment can be made to the Constitution
unless the same has been proposed by a two-thirds' vote of
the Senate and House, thus ignoring the alternative method
of amendment by a convention to be called by a majority
of both Houses of Congress, at the request of two-thirds of
the States.
In speaking of the nineteen amendments to the Constitu

tion, on page 106, Mr. Beck says: "Only the last three,
passed in recent years partly through the relaxing influence
of the World War, mark a serious departure from the basic
principles of the Constitution." The war could have influ
enced only the last two amendments, as the seventeenth
was proposed in 1912 and ratified and proclaimed in 1913.
There are two phrases that are always misquoted,

Shakespeare's "We are such stuff as dreams are made on,"
and the "unalienable rights" of the Declaration of Inde
pendence. Usage seems bound in time to correct Shakes
peare and Jefferson. Mr. Beck helps the cause for "in
alienable," on page 128.
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There are several errors on page 154 in the quotation of
Lincoln's "government of the people, by the people, for the
people shall not perish from the earth."
In closing his address on The Revolt Against Authority,

Mr. Beck says, in speaking of the original draft of the Con
stitution : "When that parchment was last taken from the
safe in the State Department, the ink in which it had been

engrossed nearly 134 years ago was found to have faded.
All who believe in constitutional government will hope that
this is not a portentous symbol." Fortunately there is no

such portentous symbol. When, last year, the original
drafts of the Declaration of Independence, the Articles of
Confederation and the Constitution of the United States
were delivered by the Department of State to the Library
of Congress as the permanent custodian of these venerable
historic documents, it was apparent that the Declaration of

Independence had become almost illegible, while the Articles
of Confederation and the Constitution were as clear as the

day on which they were engrossed. May we not regard this
as an auspicious augury? The Declaration of Independ
ence had fulfilled its mission. The people of America not

only declared but have maintained their independence. The
words of the Constitution remain undimmed, for the Con
stitution was ordained and established by the people to
make "more perfect" a "perpetual union."
Let us hope that the words of Chief Justice Chase always

will be true: "The Constitution, in all its provisions, looks
to an indestructible Union, composed of indestructible
States."
Mr. Beck's services in behalf of constitutionalism have

been of the highest order, and his latest book will enhance
his reputation on two continents.

Henry Sherman Boutell.
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THE LAW OF THE AMERICAN CONSTITUTION, ITS ORIGIN

AND DEVELOPMENT�By Charles H. Burdick, Professor of

Law in Cornell University. With two introductory chapters by
Francis M. Burdick, Late Dwight Professor of Law in Columbia

University. G. P. Putnam's Sons, New York and London. The

Knickerbocker Press. 1922.

PROFESSOR DICEY, one of the ablest and most

thorough students of comparative constitutional law,
in his brilliant book, The Law of the Constitution, gives us

this striking epigram, "Federalism substitutes litigation
for legislation." In this remarkable generalization we have

epitomized one of the chief results of the difference be

tween the English and the American Constitutions�the

only remedy for unconstitutional laws in England is par

liamentary action; in the United States the remedy is

judicial review in litigated cases. We have, therefore, in
this country an ever-increasing body of statutes and judi
cial decisions that form the Law of the Constitution. For

this reason the treatises on the Constitution of the United
States are constantly multiplying, and their number and
the frequency with which they appear remind one of the
witticism of the French publisher who called the Constitu
tions of France "periodical literature." When Story issued
his Commentaries only two amendments had been added
to the ten that were almost a part of the original Consti
tution, and the decisions of the Supreme Court were con

tained in few volumes. Professor Burdick in writing his
excellent manual found nineteen amendments to the Con
stitution, two hundred and fifty-six volumes of Supreme
Court Reports, scores of works on the Constitution and a

bewildering collection of Federal laws. Every session of
Congress and every term of the Supreme Court makes even

the most recent books on the Constitution out of date. To

illustrate, on page 323 Professor Burdick says: "An alien
woman who marries an American citizen and who might
lawfully become naturalized thereby becomes an American
citizen herself." A few months after Professor Burdick's
book left the press Congress repealed this law. To the
extent that this is the latest manual we have it is the most

complete. It discusses the eighteenth and nineteenth
amendments and analyzes the briefs and decisions in the
Prohibition Cases.



BOOK REVIEWS 53

The Law of the American Constitution has three parts
and thirty-four chapters, an appendix containing the Con
stitution and amendments, a table of cases and an index.

These, with a preface by the author, make up a volume of
686 pages. Part I deals with the Making and Amending
of the Constitution ; Part II treats of The National Govern
ment; Part III is devoted to The States. Treatises on the
Law of the Constitution, aside from differences between
them arising from the dates at which they are issued and
the state of the law at those dates, differ from each other

mainly in the matter of style, arrangement of material and
the stress or emphasis placed on the various branches of
the subject. In these matters Professor Burdick's book is

beyond criticism. One notices some minor errors which a

careful rereading of the text by the author would certainly
eliminate. For example, on page 46, the author misquotes
the language of Chief Justice Chase in Texas V. White.
A very interesting feature of Professor Burdick's

scholarly book is its dedication to the author's father, late
Professor of Law at Columbia, and one of the great teachers
of law, whose pen furnished the first two chapters of his
son's book.

Henry Sherman Boutell.

RECENT LEGAL PUBLICATIONS

Abott's Civil Jury Trials, 4th edition, 1922. (Lawyers Co

operative Publishing Co., Rochester, N. Y.) $10.00
Abbott's Proof of Facts, 4th edition, 1922. (Lawyers Co

operative Publishing Co., Rochester, N. Y.) 10.00
Babbitt's Law Applied to Motor Vehicles, 3rd edition, by

Arthur W. Blakemore, 1923. (John Byrne & Company,
Washington, D. C �

, 15.00
Barnes' Federal Code, Cumulative Supplement, 1923. (Bobbs-

Merrill Company, Indianapolis, Indiana) 5.00
Barton & Browning Federal Income Tax Laws, Correlated and

Annotated, 1922. (John Byrne & Company, Washing
ton, D. C � 10.00

Black on Bankruptcy, 3rd edition, 1922. (Vernon Law Book

Co., Kansas City, Mo.) 20.00

Brill, Cyclopedia of Criminal Law, 3 vols., 1922-23. (Calla-
ghan & Company, Chicago, 111.) . . .

� 30.00



54 GEORGETOWN LAW JOURNAL

Donnelly, The Law of Public Contracts, 1922. (Little, Brown
& Company, Boston, Mass.) 7.50

Dunn, Business Trusts, 1922. (Callaghan & Company, Chi

cago, 111.) � 10.00
Fletcher's Corporations Forms, 1923 supplement. (Callaghan

& Company, Chicago, 111.) � 7.50

Giauque, Notaries & Conveyancers Manual, 1922, 5th edition.

(W. H. Anderson Company, Cincinnati, Ohio) 3.50
Holmes' Federal Income Taxes, 1923. (Bobbs-Merrill Co.,

Indianapolis, Ind.) � 10.00

Hyde's International Law, 2 vols., 1922. (Little, Brown &

Company, Boston, Mass.) 25.00

Kelly, Federal Prohibition Digest with forms, 1922. (Burdette
J. Smith & Co., Chicago, 111.) 5.00

Koegel's Common Law Marriage and Its Development in the
U. S., 1922. (John Byrne & Company, Washington, D. C.) 3.00

Lewis' Removal of Causes, 1923. (Clark Boardman & Co.,
New York City) � 10.00

Montgomery's Income Tax Procedure, 1923. (Ronald Press

Co., New York City) 10.00

Norton, The Constitution of the Unites States, Its Sources and
Its Application, 1922. (Little, Brown & Company, Boston,
Mass.) � 2.00

Osborn, The Problem of Proof, 1922. (Matthew Bender &

Company, Albany, N. Y.) 6.00
Rose's Federal Jurisdiction and Procedure, 2nd edition, 1922.

Matthew Bender & Company, Albany, N. Y.) �
. . 7.50

Sears Minimizing Taxes, 1923. (Vernon Law Book Co.,
Kansas City, Mo.) 8.00

Simkin's, Federal Practice, 1923. (Lawyers Co-operative Pub

lishing Company, Rochester, N. Y.) � 15.00
Steam's on Suretyship, 3rd edition, 1922. (W. H. Anderson

Company, Cincinnati, Ohio) 5.00
Underhill on Criminal Evidence, 1923. (Bobbs-Merrill Com

pany, Indianapolis, Indiana) � 10.00
Warren, The Supreme Court in U. S. History, 3 vols., 1922.

(Little, Brown & Company, Boston, Mass.) 18.00

Wigmore on Evidence, 2nd edition, 1923, 5 volumes. (Little,
Brown & Company) � 50.00

E. J. McC.

(The above list is furnished by John Byrne & Company, 715 Four
teenth Street, N. W., Washington, D. C.)



THE GEORGETOWN LAW JOURNAL
Published Quarterly During the Academic Year

Subscription Price, $1.75 Per Annum�50 Cents Per Number

D. F. J. Lynch, Editor-in-Chief
T. M. J. Regan, Assistant Editor

Thos. A. Kane, Business Manager; John J. Sullivan, Assistant
Jos. D. Carr, Advertising Manager
Jos. F. Howley, Circulation Manager

Edward J. McCarthy, Book Review Editor
Charles W. Tooke, Faculty Adviser

Notes and Comments��

Victor S. Mersch, Editor
R. A. Bogley
H. C Beake
F. J. Richter
P. S. Peyser
A. McC. Hood
Frank D. Moore

Recent Cases�

W. Clark King, Editor
J. A. Cosgrove
F. A. Murphy
F. W. Daley
A. S. Tingey.
H. C. Stanard
J. J. McGarry

NOTES

Beginning in this number The Georgetown Law
Journal is initiating a new policy of including in its Book-
Review Department a Legal Bibliography. This list will
contain all books on legal subjects which have been pub
lished in the United States since our last number.

NOTES AND COMMENTS
BARRATRY DISCUSSED AS A CRIME, AND REFERENCE TO

ITS STATUS AS A COMMON LAW CRIME IN THE DISTRICT OF
COLUMBIA.

Defendant in a case reported in 284 Fed. 269 was indicted for the
very unusual offense of barratry and set up that as attorney for a

receiver in bankruptcy he was acting as officer of the court and en

titled to discharge on habeas corpus.
That the defendant was an officer or officer of the court was long

ago held unavailable as a defense to the crime of barratry.1
The offense of barratry at common law consisted of frequently

stirring up suits and quarrels between individuals either at law or

otherwise. In other words a common barrator is a common mover,
exciter, or maintainer, either in courts of justice or elsewhere in the

country.3
The origin of this offense is lost in antiquity; it came into use in

i State v. Chitty, 17 S. C L. 408.
2 Case of Barretry 8 Coke 36b, 77 Eng. Reprint 528 ; Com. Davis, 11 Pick Mass. 432.
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England after the conquest, as an Anglo-Norman word signifying
strife, or wrangling, and was used by early English writers in several

forms, such as barrat, baret and barrette. From these sources two

words came ultimately into use in England, barratry and barrator.3
In the case of barratry 8 Coke 37a, 77 Reprint 528, it is said:

"Some derive barretor from the French word barrateur, which sig
nifies a deceiver ; others from the Latin word barratro which signifies
a vile knave, or unthrift; others because they maintain pleas at Bars

in courts where causes are debarred, or stir causes of suits, derive
this word barretor from two legal words; barra, which signifies the

bar in courts, where causes are debated, etc., and rettum which, as

appears in the writ de homine replegiando, in the register signifies
a crime or offense; and because common barretor is principally an

offense in moving or miaintaining quarrels at bars, in courts or in the

country. In the law of England, this word barret doth signify a

quarrel."
Barratry is distinguishable from maintenance in that barratry

consists in the habit of stirring up strife, while only one such act

would be maintenance. For this reason the statute of limitations
cannot be set up in defense. "It is made up of many acts, committed
at different times, and in tracing the circumstances it will be impos
sible to fix upon the precise time when it began, or when it was con

summated. It is the aggregate of all the barretrous acts which con

stitute barretry and the longer the list, and the more extended in

point of time, the more aggravated is the offense." If the defendant's

design is not to recover his own right, "but only to ruin and oppress
his neighbor, that is barratry, if he lend money to promote and stir

up suits, then he is a barrator." If an attorney or barrister-at-law
be present when a debtor is brought before a judge to give bail and
solicits the suits, and entertains the creditor in his house, and brings
several actions in his name, where nothing was due, he is guilty.5
The offense is COMMON barratry, hence there can be no conviction

for a single offense. It is certain that at common law two acts are

requisite, and probably as many as three, but the books are not per

fectly explicit as to whether the latter number is absolutely and in

all cases necessary."
In Commonwealth v. McCulloch, 15 Mass. 227, the court said:

"Without deciding at this time that three acts of barratry, abso

lutely in all cases, constitute the perpetrator of them a common bar

retor, on which point the books seem less explicit than we had thought,
we think the evidence reported does not show three such acts have
been comlmitted by the defendant." In this case a party purchased
three promissory notes made by the same person and left them with
3 Atkinson v. Great Western Ins. Co., 4 Daly (N. Y.) 15.

'Voorhees v. Door, 51 Barb (N. Y.) 586.
State v. Chitty, 17 S. C L. 379.

6 Kins v. , 3 Mod. 97, 77 English Reprint, 62.
6 Coke's Littleton, 368 ; Rex Hardwicke, 1 Sid. 282, 82 English Reprint 1107 : Reg.

v. Hannon, 6 Mod. 311, 87 English Reprint 1051; Com. Davis, 11 Pick (Mass.)
432; Com. v. Tibbs, 1 Cush(Mass-) 3; Voorhees v. Dorr, 51 Barb (N. Y.) 680.
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an attorney to collect the money due upon them, and the attorney
brought three several actions thereon before a magistrate, whereas

they might have been joined in one action and brought to the court

of common pleas; - the creditor afterwards took the execution and

caused them to be levied under circumstances indicating a disposition
to oppress the debtor, and receive the money thereon. This was held

not to constitute him a common barrator.
However this may be, it is quite certain that three acts would be

sufficient to constitute the offense.'
With regard to procedural matters the prosecutor is required to

furnish the defendant with a bill of particulars designating the par
ticular act of barratry which will be relied upon to prove the general
charge, for the reason that "as the offense of being a common bar
rator consists in being a common mover, exciter or maintainer of

suits and quarrels in courts of justice, or in the country, and as such
character can be proved only by showing a number of distinct acts
of misconduct, which need not be set forth or specified in the indict

ment, it is a highly reasonable rule, that the prosecutor must, before
the trial, give a defendant a note of the particular acts of barratry,
which he intends to prove against him, and that if he omits so to do,
the court will not suffer him to proceed in the trial of the indictment." 8

It would seem to be very clear that under Section 910 of the Dis
trict of Columbia Code, the defendant might be convicted as a com

mon barrator and punished by fine not exceeding one thousand dollars
or by imprisonment for not more than five years or both, inasmuch
as all crimes known to the common law, except as otherwise provided
by statute, are enforced in the District of Columbia."

F. D. M.

WILLS: POSITION OF SIGNATURE.

In a recent case, in re Norris' Estate, decided by the Supreme
Court of Michigan on December 29, 1922, it was held that under the
statutes in force in that state it is not necessary that a will shall be

signed by the testator at the end thereof, provided his signature
appears in some other part of the will, and there is sufficient evi
dence to show that he intended to adopt his name thus written as his

signature to the will.
The testator in this case made out the will on a blank form, which

was filled in by him in his own handwriting. At the beginning he
wrote his name; and the name was again written in the attestation-

clause; but the line provided in the form for the testator's signature
at the end of the will was left unsigned. The attestation clause was

properly signed by the subscribing witnesses, and recited that the
7 Com. v. Davis, 11 Pick (Mass.) 435.
8 Com. v. Snelling, 15 Mass. 321 (cit. Goddard v. Smith, 6 Mod. 261, 87 English

Reprint 1007).
� Hill v. U. S., 22 App. D. C 395.
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testator had signed the instrument in the presence of the witnesses,
and had declared it to be his last will and testament.

The statute in force in Michigan relative to the execution of wills

follows the early English statute of Charles II (Statute 29 Car. II, c.
3, Section 5), which provides simply that all devises and bequests of

any lands or tenements shall be in writing and signed by the party
so devising the same or by some other person in his presence and

by his express directions. This statute received judicial construction
in the case of Lemayne v. Stanley,1 which was decided by the common

pleas in 1681, four years after its enactment. In that case, one

Stanley wrote his own will, beginning: "In the name of God, Amen,
I, John Stanley, make this my last will and testament." He did not

subscribe his name to the will. The question before the court was

whether this was a sufficient signing. It was held that it was, inas

much as the statute did not specify "where the will shall be signed,
in the top, bottom, or margin."
After citing this English case, Chief Justice Fellows, speaking for

the Michigan court, said: "The early English statute of Charles II,
enacted in 1677 as a part of the statute of frauds, was followed not

only in this state, but in a large number of the states of the Union.

Some of the states have changed their original statutes by amend

ment. We are persuaded that the tendency of the courts of those

states which have left their statutes unimpaired by amendment is to

follow the early English case of Lemayne v. Stanley, supra. That

case placed a construction on the statute long before it was adopted
in this country, and we took the statute impressed with that con

struction."
After a careful review of the cases which have been decided in

this country, the court concluded: "It logically follows that the pub
lication of the will as the last will and testament of the testator,
coupled with a request that the witnesses sign the attestation clause
in which the testator has himself written his own name, established
at least prima facie the intent to adopt such name so written as his

signature to the will. * * * The undisputed testimony established

the publication of the will. It established a request to the witnesses

to sign the attestation clause which certified that the testator, Mr.

Norris, had 'signed the foregoing instrument in our presence, and

declared it to be his last will and testament.' This established the

due execution of this will, and unless the case so made by the pro

ponent is met, required the direction of a verdict sustaining the will."

The decision of the court in this case is in accordance with the

.decisions of the majority of the courts which have been called on to

consider the question; and it may therefore be stated as the general
rule, that where the statute requires no more than is required by the

statute of frauds, viz., that the will shall be in writing and signed by
the testator, it is immaterial where in the will the signature is placed,
if it be placed there with the intention of authenticating the instru-
1 3 Lev. 1, 83 Eng. Reprint, 545.
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ment.2 In order for the name, written at another place than the end
of the document, to have the effect of a signature, however, it is essen

tial that it be shown that it was placed there with that end in view,
and hot merely to identify the person who is making the will. As
said by the California court,3 where a signature is at the end of the
will, and nothing to the contrary appears, universal custom creates
the conclusion that it was appended as an execution; but, if placed
elsewhere, it is for the court to say, from an inspection of the entire
document as to its language and form, and the relative position of
its parts, whether there is a positive and satisfactory inference that
the signature was so placed as a token of execution. So in a Massa
chusetts case, it was held that a testator can sign his will but once,
and signatures on the margin of each page for purposes of identifi
cation did not constitute a "signing." 1

The theory by which a signature at the beginning or in the body of
the will is permitted to authenticate the document, is thus stated by
the Vermont court:5 "If the will was attested by three witnesses in
the presence of the testator and in the presence of one another, and
published by the testator in their presence as his last will and testa

ment, it was to all intents and purposes an adoption of such signature
as was then affixed to the will; and if the will then had such a signa
ture as could be held sufficient under the statute, nothing further need
be done. The will then becomes complete, and possesses all the

finality which can be required. It is the same thing, in effect, as if
the signature had been originally made animo sig'nandi."
The statutes of most states, however, fix the location of the signa

ture, and require that it must be at the end of the will. The purpose
of such statutes is not only that it may thereby appear on the face of
the instrument that the testamentary purpose therein expressed is

completed, but also to prevent any opportunity for fraud or interpola
tions between the written matter and the signature.0 Under such

statutes, if any dispositive clause follows the signature, the whole
will fails.
The rule that the placing of a part of the testamentary disposition

below the testator's signature will vitiate the entire will is based on

the assumption that the testator would not want the will to stand if
a material part thereof were eliminated. But it has been held that

2 Meads v. Earle, 205 Mass. 553, 91 N. E. 916, 29 L. E. A. (N. S.) 63.

Armstrong v. Walton, 105 Miss. 337, 62- So. 173, 46 L. E. A. (N. S.) 652, Ann.
Cas. 1916 E. 137.

In re Phelan's Estate, 82 N. J. Eq. 316, 647, 87 Atl. 625, 91 Atl. 1070.

Peace v. Peace, 170 N. C. 64, 86 S. E. 807, Ann. Cas. 1918 A. 778.

Murguiondo v. Nowlan's Ex'r., 115 Va. 160, 78 S. E. 600.

Alexander v. Johnston, 171 N. C 468, 88 S. E. 785.

Better v. Hirsch, 115 Miss. 614, 76 So. 555.

Adams v. Field, 21 Vt. 256.
Lawson v. Dawson, 21 Tex. Civ. App. 361, 53 S. W. 64.

Kolowski v. Fausz, 103 III. App. 528.
3 In re Manchester's Estate, 174 Cal. 417, 163 Pac. 358, Ann. Cas. 1918 B, 227, L. E.

A. 1917 D, 629.

In re Streeton's Estate (Cal. 1920), 191 Pac. 16.
� Thomson v. Carruth, 218 Mass. 524, 106 N. E. 159.
5 Adams v. Field, supra.
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where the part below the subscription is unimportant or immaterial,
that part only will be stricken out, leaving the rest unaffected.7 Like

wise, in a few cases, it has been held that the addition after the sig
nature of a clause appointing an executor will not invalidate the will,
on the ground that such a clause is not essential to the validity of the

instrument;8 but the contrary has also been held.9
Under a statutory requirement that a will must be subscribed by the

testator at the end of such writing, the proper place for the signature
is the line immediately below the close of the testimonium clause.
If so placed, the will is valid, although there are blank spaces in the

body of the will, or between the last disposing clause and the testi
monium clause.10 The will is not signed at the end as required when

the signature is followed by a dispositive clause which adds to or

revokes previous bequests, but if the clause following the signature
does not affect the disposition of the estate, it generally does not

invalidate the will." The fact that the signature follows the attes
tation clause is held not to affect the validity of the will.12
Where the testator did not sign his name in the proper place after

the testimonium clause, but wrote it in the attestation clause, it was
held that this was not a signing at the end of the will, and the docu
ment was denied probate for that reason;13 but in a New York case

it was said that this might be sufficient, if shown by the evidence to

have been intended as a signing. But where there is nothing to show
such intention, or that it was written or acknowledged in the presence
of witnesses, a signature appearing in the attestation clause for the

purpose of such clause cannot be deemed a subscription. "When the

subscription is omitted, the court cannot substitute another signature
of the testator, made for a different purpose at another place in the
will."
6 28 E. C. L., Section 73.
In re Stinson, 228 Pa. St. 475, 77 Atl. 807, 139 Am. St. Eep. 1014, 30 L. E. A.
(N. S.) 1173.

Sears v. Sears, 77 Ohio St. 104, 82 N. E. 1067, 11 Ann. Cas. 1008, 17 L. E. A.
(N. S.) 353.

In re Swire's Estate, 225 Pa. 188, 73 Atl. 1110.
'In re Gibson's will, 113 N. Y. S. 266, appeal dismissed in 195 N. Y. 466, 88 N. E.

1100.
8 In re Morrow's Estate, 204 Pa. 479, 54 Atl. 313.
Ward v. Putnam, 119 Ky. 889, 85 S. W. 179.

6 In re Gedney's Will, 41 N. Y. S. 205, 17 Misc. Rep. 500, 75 N. Y. St. Eep. 1452.
Sisters of Charity v. Kelly, 67 N. Y. 409.
In re Van Tuyle's Will, 166 N. Y. S. 153, 99 Misc. Rep. 618.

10 In re Dutcher's Estate (Cal. 1916), 157 Pac. 242.
Mader v. Apple, 80 Ohio St. 691, 89 N. E. 37, 23 L. R. A. 515, 131 Am. St. Rep. 719.
In re Blake's Estate, 136 Cal. 306, 68 Pac. 827, 89 Am. St. Rep. 135.

11 Lucas v. Brown (Ky. 1920), 219 S. W. 796.
In re Dehart's Will, 122 N. Y. S. 220, 67 Misc. Rep. 13.
In re Talbot's Will, 154 N. Y. S. 1083, 91 Misc. Rep. 382.

u Lucas v. Brown, supra.

In re Kunkler's Will, 147 N. Y. S. 1094.
In re Young's Will, 153 Wise. 337, 141 N. W. 226,

"Sears v. Sears, 77 Ohio St. 104, 82 N. E. 1067, 17 L. R. A. (N. S.) 353, 11 Ann.
Cas. 1008.

In re Churchill's Estate, 260 Pa. 94, 103 Atl. 533.
In re Rudolph's Estate, 167 N. Y. S. 760, 180 App. Div. 486.
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For the purpose of complying with the rule of signing the will at
its end, it is generally considered sufficient if the signature appears
at the logical rather than the physical end of the document. "Con

tinuity of sense, and not mere position on the page, must determine
the statutory 'end thereof as the place for the signature, where it is
manifest that the full substance of the testatrix's intent is expressed
and the signature is at what she intended and regarded as the end of
her will." " The "end" of a will, under the statute, is the logical end
of the testator's disposition of his property, wherever it appears on

the paper, and not the point spatially farthest removed from the

beginning; and so, where the testatrix, after having written the first
page of a will, skipped the second page, filled in the third, and then
returned to the second, and having completed the disposition of her
property at about the middle of the second page, signed her name

there, it was held that the statute was complied with.15
It would be impossible in such an article as this to discuss all the

cases which have been decided as to what constitutes a "signing at
the end of the will," such as will satisfy the requirements of the
statutes. Although when stated the requirement appears very simple,
the courts have had considerable difficulty in determining in each indi
vidual case whether a will is, within the meaning of the legislature,
signed at the end. No rule can be laid down which will govern under
all circumstances. In the early cases under the statutes, the courts
were very strict in the enforcement of the law, but in later cases they
have tended to become more lenient, realizing that, by strictly enforc

ing these statutes, which were enacted for the purpose of preventing
fraudulent alterations, and so more certainly carrying out the wishes
of the testator, it very often happens that his intentions are defeated

entirely, and that a will, in all other respects carefully and properly
drawn, is often refused any recognition in the courts, although the
testator may have thought that it was properly signed. In the words
of the New York Court of Appeals "The evil of fraudulent changes
in wills is rare, while the evil of defeating wills altogether in the

manner suggested is common. Hence we think we have gone far

enough in the direction of rigid construction, and that the doctrine

of certain authorities should not be extended, lest in the effort to pre
vent wrong we do more harm than good."

H. C. B.

"In re Swire's Estate, 225 Pa. 188, 73 Atl. 1110.

Chander v. Doekman, 8 Ohio App. 113.

In re Andrew's Will, 162 N. Y. 1, 56 N. E. 529, 48 L. R. A. 662, 76 Am. St. Rep. 294.
15 In re Stinson's Estate, 228 Pa. 475, 77 Atl. 807, 30 L. R. A. (N. S.) 1173, 139 Am.

St. Rep. 1014.

"Matter of Field, 204 N. Y. 448, 97 N. E. 881, 39 L. R. A. (N. S.) 1069, Ann. Cas.

1913 C, 842.
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CARRIERS MUST COLLECT THE RATES REQUIRED BY THE

TARIFFS AND IN ACCORDANCE WITH THE RULES ON FILE

WITH THE INTERSTATE COMMERCE COMMISSION, REGARD
LESS OF ANY AGREEMENT WITH THE SHIPPER TO THE CON

TRARY.

It is now a well settled rule of law, that carriers engaged in inters

state commerce are obliged, under the provisions of the Interstate

Commerce Act, to collect only those rates and charges which are pre
scribed in the tariffs on file with the Interstate Commerce Commis

sion, despite any oral or written contract which the carrier may have

with the shipper to transport his goods for a lower rate, and may

invoke the aid of the courts to collect the unpaid balance. Because

of the fact that it is contrary to the general law respecting commercial
transactions and the principles of the common law relating to con

tracts, it is unknown to the vast majority of shippers and is not a

matter of common knowledge among the members of the legal pro
fession who have not had the question raised by a specific case.

Section 6 of the Act of 1887, as revised by the Hepburn Act of
June 29, 1906,1 provides in part as follows :

"No carrier * * * shall charge or demand or collect or receive
a greater or less or different compensation for such transportation of
passengers or property, or for any service in connection therewith,
between the points named in such tariff than the rates, fares, and
charges which are specified in the tariff filed and in effect at the time."

The basic reason which underlies this provision is found in the

public policy which forbids discriminations and preferences by inter

state carriers among shippers. It is primarily a protective measure

for the benefit of the shipper, by which the carriers are forced to

prescribe and strictly adhere to a uniform system of rates; but it

infrequently works a hardship upon the shipper, who, for instance,
has sold his goods on the basis of the freight charge as originally
erroneously assessed, and later is forced to pay the balance due, in
order to meet the rate as prescribed in the tariff on file with the Inter
state Commerce Commission, thus wiping out a portion at least of his

profits. But the Supreme Court has recognized this condition and

justified its existence, by saying in the case of The P. C. C. & St. L.
R. R. Co. v. Fink:2

"This may be in the present as well as some other cases a hardship
upon the consignee due to the fact that he paid all that was demanded
when the freight was delivered; but instances of individual hardship
cannot change the policy which Congress has embodied in the statute

in order to secure uniformity in charges for transportation."
In a very recent New York case, Willson v. American Railway

Express Co.,3 decided December 22, 1922, this proposition was again
declared and applied under circumstances which manifestly worked
extreme injustice to the shipper through no fault of his own. As

134 St. 584, 587.
' 250 U. S. 577.
3 Supreme Court, Appellate Division, Fourth Department, 197 N. Y. Supp. 600,
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the facts in this case are very different from those of the cases which
have been passed upon by the Supreme Court of the United States,
and present the question from a different angle, it seems worth while
to analyze the decision.
The defendant, an express company, engaged in interstate com

merce, undertook, at the request of the plaintiff, to transport a car

load of cantaloupes from Horatio, Arkansas, to Terre Haute, Indiana,
the express charges to be paid by the consignee. After the car had

reached its destination, the shipper learned that the original consignee
would not accept the shipment, whereupon he asked the defendant's

agent at Horatio, Arkansas, if the car could be diverted from Terre
Haute to Lexington, Kentucky, and upon being told that it could be,
and that the total charges would be about the same as from Horatio
direct to Lexington, he gave the agent a written order to divert the
car. Instead of diverting the car, the agent at Terre Haute recon-

signed it, and upon its arrival at Lexington, the defendant demanded
the sum of $817.33, express and icing charges�about $300 more than
the charges would have been had the car been diverted, and consider

ably more than the contents of the shipment was worth. The con

signee refused to pay the amount and accept the car, whereupon
the cantaloupes were sold by the defendant for $206.61. The plain
tiff sued for damages and recovered a judgment in the lower court,
on the ground that the defendant had converted the car of cantaloupes.
This judgment was reversed by the Supreme Court of the State, and
judgment entered for the defendant upon its counter claim for $817.33,
less $206.61, the amount received at the sale.
The defense was based upon the ground that the car could hot be

diverted under the rules on file with the Interstate Commerce Com
mission and in force at that time. It appears that, according to the

pertinent provisions of the express classifications of the defendant,
thus on file, a car while in transit may be diverted to a point beyond
the original destination, or to an intermediate point through which
the shipment has not yet passed, and that the charges must be assessed
as the through rate from point of origin to final destination (Rule 25) ;
also that if the destination has been changed within 48 hours after
the original destination has been reached, and such destination is a

directly intermediate point between the point of origin and final desti

nation, charges will be assessed on the through rate, whereas, if not an
intermediate point, the car must be reconsigned and the charges
assessed on the basis of a combination of the short rates (Rule 26).
It being conceded that Terre Haute is not on the direct route from

Horatio to Lexington and that the car of cantaloupes had reached its
original destination, Judge Hubbs, speaking for the majority of the
Court, quickly disposed of the arguments based upon Rule 25, which
provides only for the diversion of a car while in transit.
He next lays down the general rule that both the carrier and the

shipper are conclusively presumed to know the rates on file with the
Interstate Commerce Commission, and will be held to have contracted
for the transportation in accordance with those rates, for as the
Supreme Court said in the Fink case (supra) :
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"Fink, as well as the carrier, must be presumed to know the law,
and to have understood that the rate charged could lawfully be only
the one fixed by the tariff. * * * The transaction, in the light of
the (Transportation) Act, amounted to an assumption on the part of
Fink to pay the only legal rate the carrier had the right to charge or

the consignee had the right to pay."
A similar statement is found in the opinion by Mr. Justice Mc

Reynolds in N. Y. Central & Hudson River R. R. Co. v. York & Whit

ney Company,4 the latest Supreme Court case on the subject. He says:

"The transaction between the parties amounted to an assumption
by the consignee to pay the only lawful rate it had the right to pay
or the carrier the right to charge. The consignee could not escape
the liability imposed by law through any contract with the carriers."

The Court then passes upon the question of estoppel, which is in

variably raised in these undercharge cases, by saying that the de
fendant could not be estopped from collecting the legal rate by any
statement made by its agent, for if this was so the purpose of the
statute could be easily avoided.5 As Mr. Justice Day said in the
Fink case (supra) :

"Nor can the defendant in error successfully invoke the principle
of estoppel against the right to collect the legal rate. Estoppel could
not become the means of successfully avoiding the requirement of the
Act as to equal rates, in violation of the statute."

In applying this principle to the instant case, the Court said :

"If the local agent had quoted a rate below the tariff rate for the
shipment from Terre Haute to Lexington, clearly the defendant would
have been entitled to collect the tariff rate. The same rule should
apply where the agent, as in this case, agreed to divert the shipment,
thereby securing a through rate, where the rules on file only per
mitted a reconsignment at a short rate. The same reason applies to
one case as to the other."

It was contended by the plaintiff that he would not have ordered the
car forwarded to Lexington if he had not been told by the defendant's
agent that it would take the through rate, and that having given a

written order to divert the car, the defendant, acting contrary to
that instruction by reconsigning the car and, upon failure of the ulti
mate consignee to pay the excess charges, by selling the cantaloupes,
was guilty of a conversion, and therefore liable in damages for the
value of the cantaloupes. It was upon this point that Judge Davis
based his dissenting opinion, in which he says:

"That order constituted the only authority the carrier had for
shipping the car. The word 'divert' had a definite meaning to both
parties at the time the order was given. It acquired that meaning
because the route agent had examined the carrier's schedules and rules
and interpreted them for the shipper. There was no authority to
make a reconsignment of the car involving greatly increased charges."
* 256 U. S. 406.
6 A. T. & S. F. Ry. Co. v. Robinson, 233 U. S. 173 ; Pa. R. R. Co. v. Titus, 216 N. Y.

17; Porter v. Lehigh Val. Ry. Co., 184 N. Y. Supp. 870; N. Y., N. H. & H.

RR. Co. v. York & Whitney Co., 215 Mass. 36.
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He then goes on to differentiate the present case from the usual
undercharge case, where the agent of the shipper has simply quoted
the wrong rate, by declaring that the two Rules in question (Nos. 25
and 26), which were prepared and filed by the defendant, were am

biguous, and being such that the carrier alone was qualified to inter

pret, the plaintiff was entitled to rely upon the interpretation placed
thereon by the defendant's agent. Perhaps the strongest argument
offered by Judge Davis, in support of his dissenting opinion, is that
the carrier, upon finding that the rule had been misquoted, and that
on account of the rules on file with the Commission, the car could not
be diverted, it then became its duty to so notify the shipper, instead
of undertaking to carry the goods by reconsignment at the increased
rate.
In presenting this last argument, as well as each of his other argu

ments, however, Judge Davis has apparently, either disregarded, in
tentionally or otherwise, the rule unequivocally laid down in the Fink
case (supra), to wit: that the shipper as well as the carrier is con

clusively held in law to have knowledge of the rates, rules and charges
on file with the Interstate Commerce Commission, or has not seen

fit to give to that conclusion its proper weight and apply it in its
fullest meaning to the facts as presented in this case.

Although Judge Davis has suggested some very convincing argu
ments against the application of the general rule in the instant case,
and pointed out the manifest injustice it would work against the com

plaining shipper, who, except for his alleged negligent failure to know
the rules on file, as he is presumed to know, was without fault in the

matter, it would seem, nevertheless, that the majority of the Court
have taken the correct view and have awarded a decision in accord
ance with the well settled principles of railroad law. As above indi

cated, public policy must prevail where there is a conflict with private
rights, and the amount of hardship and injustice which its applica
tion renders in the particular case does not weaken or destroy its

purpose. Congress, by the provisions of the Interstate Commerce Act
has declared, as a matter of public policy, that all railroads must

assess, and all shippers pay, a uniform charge for similar shipments,
in order to prevent discriminations and rebating by the railroad com

panies, and this policy must be followed to the letter or its purpose

must fail. It is indeed unfortunate that in a few isolated cases indi

viduals have to suffer as the result of such a public law, but this
should not and does not relieve from a strict adherence to its pro
visions.

R. A. B.

FEDERAL PRACTICE�APPEAL, INTERPLEADER IN AN

ACTION AT LAW�CHARACTER OF REVIEW.

That rapid strides are being taken toward a consolidation of the
Federal courts of law and equity and that this consolidation is to be
effected in a manner similar to the consolidation under State codes,
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is manifest in the opinion of Chief Justice Taft in a recent case argued
before the Supreme Court.1
Suit was begun in an action at law in the District Court of Kansas

by the Liberty Oil Company, a Virginia Corporation, against the
Condon National Bank, a corporation organized under the banking
laws of the United States and doing business in the State of Kansas.
The Oil Company (plaintiff) averred that it had made a contract
with the Atlas Petroleum Company of Oklahoma and several citizens
of the State of Kansas, by which it agreed to purchase and they agreed
to sell, 160 acres of Kansas Oil Lands for $1,150,000. It was stipu
lated that the Oil Company was to deposit $100,000 with the defendant
Bank to be held in escrow with the contract and to be delivered in
accordance with the terms of the contract. The condition having to
do with this case was that the vendors were to furnish an abstract
of title showing a good and marketable title in them and that if the
abstract should show a good and marketable title in the vendors, the
vendee was to pay to the bank an additional $1,050,000, and that the
bank was to deliver the abstract, the deed and other papers to the
vendee. If the title was good as called for, and the vendee refused
to deposit the additional $1,050,000, then the $100,000 was to be re

tained by the vendors as liquidated damages and paid to it by the
bank. In the event that the title was not good in the vendors then

they were to have thirty days in which to perfect the title in them

selves, failing in which the $100,000 was to be returned to the vendee
and the contract declared null and void.
The petition averred that the title was not good as shown by the

abstract because the deed under which the vendors claimed, being an

assignee's deed for the benefit of creditors, was not, as required by
the laws of the State of Kansas, authorized and confirmed by a

Court of competent jurisdiction in the State of Kansas. The petition
further averred that the vendee had demanded the return of the

$100,000, that it had been refused and that the bank had appropriated
the same to its own use. The defendant bank in its answer admitted
all the facts except as to the character of title and stated that the
vendors had also made demand for the $100,000 claiming the title

good; that the defendant bank had no interest in the money and
offered to pay it into the court. The bank asked that the vendors be
made parties to this suit and be required to set up their claims to
the deposit, that the court make proper order as to the disposition
of the money and that thereafter the defendant bank be discharged
from all liability thereunder.
The District Court found generally for the vendors and an appeal

was taken to the Circuit Court of Appeals and a supersedeas bond

given. The Court of Appeals held that the ACTION WAS A SUIT
AT LAW and that it was its duty to consider the appeal taken as a

writ of error, and that, as the bill of exceptions filed showed no special
findings of fact in a cause in which a jury had been waived, it was not
within its power to consider the sufficiency of the evidence to sustain
1 Liberty Oil Company v. Condon National Bank, et al., U. S. Adv. Ops. 1922-1923,

page 169.
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the findings of the lower court, and therefore, affirmed the judgment
of the District Court.2
On certiorari, the Supreme Court, speaking through Mr. Chief

Justice Taft, reversed the Circuit Court, holding that the cause as it
came to the Circuit Court was an equitable action," and the proper
method of review was by appeal. The defendant by disclaiming in

terest in the subject matter of the suit, and asking that the vendors
be joined as parties, offered an equitable defense and prayed for affir
mative relief in the nature of a bill of interpleader. This, the court

held, was permissible and cited Section 274b of the Judicial Code,
"That in all actions at law equitable defenses may be interposed by
answer, plea or replication without the necessity of filing a bill on the

equity side of the court. The defendant shall have the same rights in

such case as if he had filed a bill embodying the defense of seeking
relief prayed for in such answer or plea. Equitable relief respecting
the subject matter of a suit may thus be obtained by answer or plea.
In case affirmative relief is prayed for in such answer or plea the

plaintiff shall file a replication. Review of the judgment or decree

entered in such case shall be regulated by rule of court. Whether
such review be sought by a writ of error or by appeal, the appellate
court shall have full power to render such judgment upon the records
as law and justice shall require" *

It is fairly inferred from the language of this section that the con

verse of Federal Equity Rule No. 23 which provides: "If, in a suit in

Equity, a matter ordinarily determinable at law arises, such matter

shall be determined in that suit according to the principles applicable
without sending the case or question to the law side of the Court," is
true, and that if in a suit at law an equitable defense is raised that
defense or issue should be heard as in equity and then the issue or

issues remaining should be tried by a jury.5 Here, there was no issue
at law remaining and as a Bill of Interpleader it went up to the Cir
cuit Court. The decision appealed from was given by the court while

hearing the issue raised under the Bill of Interpleader. It thereby
became an equitable action subject to all the incidents of a suit in

equity. Clearly, the seventh Amendment had not been violated since
a jury had been by express agreement of the parties waived.
That the court can, in a case begun at law which should have been

begun in equity, order the pleadings amended to conform to equity
practice and to transfer the case to equity even though there is no

specific authority in the Federal Equity Rules or in Statute so to do

is, said Chief Justice Taft, fairly implied from section 274b of the
Judicial Code, supra, by which the defendant who files an equitable
defense is to be given the same rights as if he had set them up in a

bill in equity.
2 271 Fed. 928.
3 Italics throughout are mine.
4 Sec. 274b of the Judicial Code as amended by Act of March 3, 1915, Chap. 90 ; 38

Stat, at L. 956.
6 Massie v. Stratford, 17 Ohio State 596 ; Dodsworth v. Hopple, 33 Ohio State 16-18 ;

Taylor v. Standard Brick Company, 66 Ohio State 360. See also Sutherland, Code
Pleading and Practice, Sec. 1157.
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Commenting on this same enactment, the court in a recent Alabama
case said "Congress has kept abreast with the advanced thought of the
day and passed this law (38 Stat, at L., 956 Ch. 90), the paramount
idea carried in the Act being that courts are established and main
tained for the administration of justice, and not to furnish a forum

chiefly for the exhibition of the skill of intellectual gladiators�some

times forgetful of the rights of the parties litigant to have justice ad
ministered. So this act just referred to provides that if a party has

brought his suit at law, whereas it should have been in equity, or vice
versa, the cause may, upon application, be transferred to the proper
side of the Docket, law or equity, as the case may be, the pleadings
properly reformed, and the cause proceeded with." �

Chief Justice Taft's opinion and interpretation of the Statute is
but one step advanced and, to use his words, has the following effect :
"While these sections do not create one form of civil action as do the

Codes of Procedure in the States, they manifest a purpose on the part
of Congress to change from a suit at law to one in equity, and the

reverse, with as little delay and as little insistance on form as possible,
and are long steps toward code practice."
Applying these sections to the present case, the Court said: "We

find that, by defendant's answer and the Court's order it became a

bill of interpleader in equity. Thereafter the proceedings should have
been so treated, both in the trial and in the appellate courts (this
despite the fact that no order transferring the cause had been made�

AST.) The Chancellor having sustained a bill of interpleader, dis
posed of the controversy between the claimants by directing any
method of trial which would best and expeditiously accomplish justice
in the particular case. * * * It was, therefore, error by the Cir
cuit Court of Appeals to proceed as if it were reviewing a judgment
in a suit at law upon a bill of exceptions. * * * It follows that
the Court should have considered the issue of law and fact upon which
the decree of the District Court depended; that is, whether there was

a good and marketable title." 7

A. S. T.

BILLS AND NOTES�Effect of waiver printed on back of note.
The Negotiable Instrument Law, after providing that notice of dis

honor may be waived, provides in the following section :

"Where the waiver is embodied in the instrument itself, it is binding
upon all parties; but where it is written above the signature of the
indorser, it binds him only."
This section looks to be clear and simple, but, as in the case of so

many of the other sections, when the courts come to construe and

apply it, there are adverse and opposing rulings.
"Webb v. Southern Railway Co., 235 Fed. 578 (1916).
7 State Ins. Co., v. Gennett, 2 Tenn. Ch. 100, 101 ; Rowe v. Mattison, 7 N. J. Eq. 101 ;

Condict v. King, 13 N. J. Eq. 375, 383; City Bank v. Bangs, 2 Piage 570-573;
Gibson v. Goldthwaite, 7 Ala. 281, 290, 42 Am. Dec. 592; Angell v. Hadden, 16
Ves. Jr. 202, 33 Eng. Reprint, 961 ; Kirtland v. Moore, 40 N. J. Eq. 106, 108 ; 2
Atl. 269 ; 2 Dan. Ch. Pr. 6th Am. ed. 1568, 1569.
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In the recent case of Mooers v. Stalker, 191 N. W. 175 (Iowa), suit
was brought against the indorsers of a note which had printed on its
back: *

"For value received the undersigned hereby guarantees the prompt
payment of this note at maturity or any time thereafter, waiving
demand, protest, and notice of protest."
Below this was a space and a dotted line. There was no signature

on the line, but below it were three indorsements. The question raised
was whether the indorser was bound by the printed waiver. The court
held that the indorser was not bound, that under the section of the
Negotiable Instrument Law above quoted the waiver was not embodied
in the note, "that an indorser is not bound by the waiver on the back
of a note unless in some manner he adopts the waiver as his own."
The court said that in common law the indorser would have been

bound, but that the Negotiable Instrument Law was evidently intended
to change the rule. From this decision two judges dissented, holding
that it is not essential that a clause be written on the face of a note
to be embodied in it; and that the distinction beween the two clauses
of the section is, "that the first refers to the condition of the instru
ment as it was when it left the hands of the maker; the second refers
to such indorsement or writing as had been made since the instrument
left the hands of the maker, and made presumably at the time of the
'signature of an indorser.' "

In the case of Central National Bank v. Sciotoville Mill Co., 79
W. Va. 782, 91 S. E. 808, which case the dissenting judge of the above
case cites and states that it is the only other decided case directly in

point, the court was called upon to decide the same question. On the
back of the note sued upon was printed:
"The within note is hereby indorsed, and demand, notice of non-pay

ment, and protest waived."
The second indorser contended that the waiver was not binding

upon her. The court held that at common law all indorsers who sign
below a waiver are concluded by it, and that the purpose of the Nego
tiable Instrument Law was to declare the common law, not to abro

gate it; and that the indorsers who place their signatures under a

waiver with or without knowledge that it is printed or stamped there
on at that time are bound by it.
Thus, we have two courts construing the same statute under simi

lar circumstances and arriving at different conclusions. The Iowa
court did attempt to distinguish its case from the West Virginia case,

but, as the dissenting opinion of the former points out, the decisions
are adverse to each other. Both courts state that at common law all
indorsers signing below a waiver were bound by it.1 Does the Negoti
able Instrument Law change that rule? What is meant by "embodied
in the instrument?" That is the same expression used by the text
writers. Daniel says, "Sometimes the waiver is embodied in the in
strument, and in such cases it enters into the contract of everybody
1 See Woodman v. Thurston, 8 Cush. 157.

Parshley v. Heath, 69 Me. 90.
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who signs it, whether as drawer, maker, acceptor, or indorser.2 This
is the rule commonly laid down in the cases.3 Does ''embodied" mean
written in the face of the instrument? Is Daniel's rule the same in

meaning as Norton's, which says that "when it (the waiver) is writ
ten on the face of the bill or note it applies to all parties." * In 1894,
the Court of Appeals of the District of Columbia was called upon to
decide the question whether a waiver printed on the back of a note

was binding upon the second indorser? After quoting the above

given rule from Daniel, the court said, "Now, a waiver may be em

bodied in an instrument in different ways. It need not necessarily be
on the face of it. So far, at least, as the indorsers are concerned, it
may equally well appear on the back; and if it had been there at the
time of the making of the note, or before the note was negotiated or

put in circulation, it must be regarded as part of the original note as

much as if it had been written or printed on the face of the note."5
It is submitted that this argument is sound, and that the act did not
mean that to be embodied in a note the waiver must be on the face
of the instrument. The second clause of the section, it is believed,
refers to the case where a waiver is written at the time of the indorse
ment, and not to cases where the waiver is printed, or even written,
on the back at the time of the making of the note and before negotia
tions, for in such cases the waiver becomes a part of the note itself,
one of the terms of the contract, and which any indorser must accept
as part of his contract as much as the time of payment or the rate
of interest specified within the note.

A. McC. H.
2 Daniel on Negotiable Instruments, 6th Ed. sec. 1092.
3 Owensboro Sav. Bank v. Haynes, 143 Ky. 634, 136 S. W. 1004.

Lowry v. Steele, 27 Ind. 168.
* Norton on Bills and Notes, 2nd. Ed., sec. 148b.
6 Portsmouth Sav. Bank v. Wilson, 5 App. D. C.

See also Loveday v. Anderson, 18 Wash. 322, 51 Pac. 463.

Farmers Ex. Bank v. Altura, etc. Co., 129 Cal. 263, 61 Pac. 1077.



RECENT CASES
SURVIVING PARTY TO "SUICIDE PACT" GUILTY OF MUR

DER�Where two persons mutually agree to commit suicide and

attempt self-destruction together, and only one is killed the survivor
is guilty of murder.
On December 18, 1922, the English Court of Criminal Appeal denied

the application of Symonds for leave to appeal from the conviction of
murder and sentence of death imposed on him at the Guilford Assizes.

Symonds, a married man with two children, had become intimate with

Gladys Wall, a girl of sixteen. She became pregnant and urged
Symonds to kill her. He induced her to agree to commit suicide with
him. In accordance with this "suicide pact," they threw themselves
at the same time in front of a railway train. The girl was killed,
but Symonds survived with both legs cut off. At the trial he had to

be carried to and from the dock by wardens.
In arguing the motion for leave to appeal, counsel for Symonds said

that the grounds of the application were (a) that the verdict was

against the weight of evidence and (b) misdirection of the jury by the

Judge. The case was one of what had become known as a "suicide

pact." There was no dispute that at one time there was a pact be
tween Symonds and the girl to commit suicide, but it was never

acted on. There was a complete change of mind by Symonds, and
he did his best to dissuade the girl from committing suicide.

The Lord Chief Justice said: "The evidence which the jury ac

cepted as showing an agreement to commit suicide was contained

partly in letters of unambiguous meaning and partly in oral evidence

given by Symonds himself at the trial."
His Lordship read the following letter written by Symonds to the

girl:
"Dear�Slip out from the play and get past Flacks about 9:30.

Dear, it must be the train. I could not do it myself. There we can go
together, not me after you. If not, I will go by myself. Let me

know. I mean it. This is final."
It was stated that this letter was written after the girl had dis

sented from the idea of throwing themselves under a train and had
asked Symonds to kill her.
Counsel for Symonds complained that the Judge never pointed out

to the jury that there was a vacillation in Symond's mind indicative
of the fact that he was prepared to change his intentions. The evi
dence of the applicant himself was conclusive on that point. The
whole tone of the summing-up was such that the Judge conveyed to
the jury the impression that he did not believe a word of the defense.
The moral crime of direct murder by stabbing or otherwise was far
worse than that of murder resulting from a "suicide pact."
The Lord Chief Justice said: "A person can kill another with a

71
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dagger in circumstances in which there may be much to be said in
moral exculpation, but a person who deliberately, by letter and by
speech, over a considerable period, incites another to commit the
crime of suicide may be morally far more culpable."
The Lord Chief Justice, in giving judgment, said that it was ap

parent from the letters that the unfortunate child Wall found herself

pregnant and asked Symonds to take her life. The summing up was

delivered by a judge of great experience (Mr. Justice Bray), who

put the issue to the jury in quite unmistakable language. There was

no misdirection. At the beginning of the summing-up, Mr. Justice

Bray said: "If two persons mutually agree to commit suicide to

gether and accordingly take poison or attempt to drown themselves

together and only one of them dies, the survivor is guilty of murder.
That was a perfectly clear and accurate statement of the law. The
reason and the meaning of that law are sufficiently clear to those
who have taken any interest in the history of English law. One has
heard today in this court phrases such as 'suicide pact.' It is quite
obvious that there is a great deal of misapprehension regarding this

part of the criminal law. The meaning of it is that if two persons

agree to commit suicide together�that is to say, if the bargain by
each of them is 'I will commit suicide if you will'�if that bargain
is acted on and one of the parties to it dies, the survivor is guilty of

murder, not because he himself agreed to commit suicide, but because,
by agreeing in those circumstances, he incited, aided, and abetted the
dead person to take his or her life. In other words, he has incited
the crime of murder, and, if present when that incitement is acted

on, is a principal in the first degree. The gist of the survivor's
crime is that he has incited his fellow-murderer to commit murder.
Even in a case in which the survivor is not present when the agree
ment is acted on, he is none the less an accessory to the crime."
There was no case decided by that Court which lent color to the

view that in this important respect the criminal law had been whittled
down at all. If it should appear that the law ought to be altered, it
was a matter not for the Court but for the legislature.
The application for leave to appeal was accordingly refused.

H. S. B.

CONSTITUTIONAL LAW�Statute taxing anthracite, and not bi
tuminous, coal makes a valid classification.

Heisler v. Thomas Colliery Co., et al., 43 Sup. Ct. Rep. 83.

This was a writ of error from the Supreme Court of the State of
Pennsylvania. By Act of May 11, 1921 (P. L. 479), the legislature
of the State of Pennsylvania provided that each ton of anthracite
coal mined "washed or screened, or otherwise prepared for market"
in the Commonwealth should be "subject to a tax of IVz per cent of
the value thereof when prepared for market." It was provided that
the tax should be assessed at the time when the coal has been sub-
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jected to the indicated preparation "and is ready for shipment or

market."
This act was assailed as being unconstitutional on the ground that

anthracite coal and bituminous coal being fuels, it necessarily fol

lowed that they must be associated in the same class for taxation,
and an act which taxes one and not the other is arbitrary and un

reasonable, having the consequences of inequality and illegality, and
therefore, within the ban of the Fourteenth Amendment in that it

denies the equal protection of the laws.
The court held that it is competent for a state, in the exercise of

its power of taxation, to exempt certain kinds of property and tax

others, the restraints upon it only being against "clear and hostile
discriminations against particular persons and classes." Citing the
Bell's Gap R. R. Co. v. Penn., 134 U. S. 232, 237, the court reflected
that "Discriminations merely are not inhibited" for, it was recognized
that there are "discriminations which the best interests of society
require." Also, "Any classification is permissible which has a reason

able relation to some permitted end of governmental action. * * *

It is enough, for instance, if the classification is reasonably founded
in the 'purposes and policy of taxation.' "

The court was of the opinion, and so held, that there are great and
important differences between anthracite and bituminous coal afford

ing a just basis for their different classification for purposes of taxa

tion, and the distinction made by Act of Pa. May 11, 1921 (P. L. 479),
taxing anthracite, but not bituminous, coal when ready for the

market, is not reasonable or arbitrary so as to: violate Const. U. S.
Amend. 14.

J. A. C.

CONSTITUTIONAL LAW�Statute regulating and licensing does not

authorize procuring of evidence without opportunity to meet it.

Bratton v. Chandler, 43 Sup. Ct. Rep. 43.

This is an appeal from an order of the District Court of the United
States for the Western District of Tennessee, restraining the execu

tion of a statute regulating and licensing real estate brokers, which
authorized the commission charged with the enforcement of the
statute to require "and procure" all satisfactory proof deemed desir
able of the honesty, truthfulness, reputation, and competency of appli
cants for licenses.
The District Court rested its decision adverse to the constitution

ality of the act on the ground that the provision "and procure"
authorized the commission to procure independently of the applicant
any evidence it may deem desirable, and this without any provision
for notice or opportunity to meet the evidence so procured, nor even

to be advised of the nature and source of the evidence, and therefore
did not afford due process of law.
The objectional section of the act provides in part as follows:
"The commission is hereby authorized to require and procure any
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and all satisfactory proof as shall be deemed desirable in reference
to the honesty, truthfulness, reputation and competency of any appli
cant for a real estate broker's or salesman's license, or of any of the

officers or members of any such applicant, prior to the issuance of

any such license."
In reversing the order of the District Court, Mr. Justice McKenna

said in effect that, while the words "require and procure" seemed
to have independent and' cumulative meaning, one demanding pub
licity, the other permitting secrecy,, the court would follow the

decision in U. S. v. Delaware & Hudson Co., 213 U. S. 366, 408, that
"A statute must be construed, if fairly possible, so as to avoid, not
only the conclusion that it is unconstitutional, but also grave doubts

upon that score," citing U. S. v. Jin Fuey Moy, 241 U. S. 394, 401,
36 Sup. Ct. 658, 659.
The court was of the opinion that the word "procure" was only to

confer the power of affirmative direction upon the commission, neces
sary to be exercised in supplement to the action of the applicant
and with the same publicity and opportunity of the applicant to meet

adverse evidence, and gave the commission no power that it could
exercise to the detriment of any right assured to the applicant for a

license by the Constitution of the United States.
J. A. C.

CONSTITUTIONAL LAW�Double jeopardy. Punishment of same

act under both State and Federal Statutes.

United States, Plff. in err., vs. Vito Lanza et al 1

That two punishments for the same act, one at the instance of the
Federal Government under the National Prohibition Act and the
other under a State law for the enforcement of prohibition, do not
constitute double jeopardy under the 5th Amendment, was the sub
stance of the opinion of Chief Justice Taft in the case cited above.
That the same act might, as to its character and tendencies, and

the consequences it involved, constitute as offense against both the
State and Federal Governments, and that it might draw to its
commission the penalties denounced by either, as appropriate to its
character in reference to each, has been repeatedly held by the
Supreme Court.3
It was contended by the defendants that since both the State and

the Federal laws derive their force from the same authority�the
2d section of the 18th Amendment�in principle, it is as if both pun-
1 U. S. Adv. Ops. 1922-23, p. 169.
2 Moore v. Illinois, 14 How. 13, 14 L. Ed. 306 ; United States v. Cruikshank, 92

U. S. 542, 550, 551, 23 L. ed. 588, 590, 591 ; ex parte Siebold, 100 U. S. 371,
389, 390, 391, 25 L. ed. 717, 723, 724; Cross v. North Carolina 132, U. S. 131;
Pettibone v. United States, 148 U. S. 197, 209, 37 L. ed. 419, 424; Crossley v.

California, 168 U. S. 640, 42 L. ed. 610 ; Southern Railway Company v. Railroad
Commission, 236 U. S. 439, 59 L. ed. 661, 35 Sup. Ct. Rep. 304; Gilbert V.

Minnesota, 254 U. S. 325 ; McKelvey v. United States, decided Dec. 4, 1922.
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ishments were in prosecutions by the United States in its courts.

This argument was advanced since admittedly the double jeopardy
forbidden in the 5th Amendment is a second prosecution under

authority of the Federal Government after a first trial by the same

offense under the same authority. It applies only to proceedings by
the Federal Government.3 That the result contended for by defendants
was not contemplated in the wording of the second section of the

18th Amendment seems clear from a review of recent cases in which
this particular section has been the subject of analysis.
"The second section of the Amendment does not enable Congress and

the several States to defeat or thwart the prohibition, but only to

enforce it by appropriate means. The words 'concurrent power' in
that section do not mean joint power. * * * The power confided
to Congress by that section, while not exclusive, is territorially co

extensive with the prohibition of the 1st section, embraces manu

facturing and other intrastate transactions as well as importation,
exportation and interstate traffic, and is in no wise dependent on or

affected by action or inaction on the part of the several States or any

of them." 4 "To regard the Amendment as the source of the power
of the States to adopt and enforce prohibition measures is to take a

partial and erroneous view of the matter. * * * In effect the 2d

section of the 18th Amendment put an end to restrictions upon the

State's power arising out of the Federal Constitution, and left her

free to enact prohibition laws applying to all transactions within her
limits. * * * The 1st section did not cut down or displace prior
State laws not inconsistent with it. Such laws derive their power,
as do all new ones consistent with it, not from this amendment, but
from the power originally belonging to them under the 10th Amend
ment and not released from the restrictions heretofore arising out of
the Federal Constitution." 5 "It is almost certain that, in the benig
nant spirit in which the institutions both of the State and Federal

systems are administered, an offender who should have suffered the

penalties denounced by the one would not be subjected to a second

punishment by the other for acts essentially the same, unless, indeed,
this might occur in instances of peculiar enormity, or where the

public safety demanded extraordinary rigor. But were a contrary
course of policy and action either probable or usual, this would by no

means justify the conclusion that offenses falling within the com

petency of different authorities to restrain or punish them would not

properly be subjected to the consequences which these authorities

might ordain and affix to their perpetration." a

A conviction in a State court for transporting liquor within the
State in violation of a State statute held not a bar to prosecution
based on the same transaction for transporting liquor without a

3 Barron v. Baltimore, 7 Pet. 243, 8 L. ed. 672 ; Fox v. Ohio, 5 How. 410, 12 L. ed.

213.
* Rhode Island v. Palmer, 253 U. S. 350, 64 L. ed. 946, 40 Sup. Ct. Rep. 486.
5 Vigiliotti v. Pennsylvania (Apr. 10, 1922) U. S., Adv. Ops. 1921-22, p. 389, 42

Sup. Ct. Rep. 330.

�Fox v. Ohio, 5 Howard 410, 12 L. ed. 213.
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permit being granted by the Collector of Internal Revenue as required
by the Volstead Act.' A conviction for transportation and sale of

intoxicating liquor in violation of a State law which was enacted
before the adoption of the 18th Amendment, does not prevent a

prosecution by the United States for violations of that Amendment

by the same acts on which the State prosecution was based.8
The principle thus sustained is that conviction in a State court,

under a State law, for making, transporting and selling intoxicating
liquors, is not a bar to a prosecution in a court of the United States,
under the Federal law, for the same act.

A. S. T.

CONSTITUTIONAL LAW�A State may regulate the conduct of busi

ness which is affected with a public interest.

National Union Fieb Ins. Co. v. Wanberg, 48 Sup. Ct. 32 (Decided
Nov. 13, 1922).

This is a writ of error to the Supreme Court of North Dakota

brought to reverse its judgment affirming one of the district court of

Williams County of that State in favor of Wanberg upon a contract

of hail insurance and against the National Union Ins. Co., a corpora
tion of Pennsylvania. The judgment rested for its validity upon
section 4902 of the Comp. Laws of N. D. of 1913, which substantially
provides that all insurance companies insuring against hail shall be

bound, and the insurances shall take effect from and after twenty-four
hours from the time the application has been taken by the local agent
of the company unless the company shall forthwith notify the appli
cant and agent by telegram, in which event it shall not become effec

tive.
At 10 o'clock in the forenoon of July 12, 1917, Wanberg signed and

delivered to the agent of the company an application for insurance

against hail, paying the premium of $140. The agent only had au

thority to solicit such applications and to submit them to the company
for approval. The agent mailed the application on July 13, 1917, to
the office at Waseca, Minn., where it arrived on the 16th, On July
14th, a hail storm occurred which destroyed the crop. On the 17th,
the company, without knowledge of the loss, returned the application,
saying it could not be accepted at that late date. The application had
a provision that it should take effect only from the day it was accepted
and a policy issued by the company.
The company contended that the 14th amendment is violated by the

statute, in that it operates to deprive it of the liberty of contract,
and therefore its property without due process of law and the equal
protection of the law. It was held in German Alliance v. Lewis, 233
U. S., p. 389; 34 Sup. Ct., p. 612, that a state legislature may regu
late the conduct of corporations, domestic and foreign, doing insur-
7 United States v. Regan, 273 Fed. 727.
8 United States v. Holt, 270 Fed. 639.
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ance business, as it is a business affected with a public interest. There

may also be placed a restriction of defence in recovering on policies;
Orient Ins. Co. v. Taggs, 172 U. S., p. 557.
This legislation approaches the limit of legislative power, but does

not transcend it. This sort of insurance is affected with a public
interest, as it concerns the protection of crops which may be wiped out
in a few minutes by a hail storm. There is nothing discriminatory
about such a statute; it applies to all companies doing such business.
The fact that it acts more harshly on a foreign than on a domestic

corporation is no ground for complaint. A foreign company cannot

expect a state to bend its laws to accommodate it as a matter of legal
right, as it is only allowed to do business there by the comity of
states. As insurance is not interstate commerce, a state may impose
any condition on a foreign company; N. Y. Life Ins. Co. v. Deer

Lodge County, 231 U. S., p. 495; Paul v. Virginia, 8 Wall., p. 168.
It was held in N. Y. Life Ins. Co. v. Hardison, 85 N. E., p. 410,

199 Mass., p. 190, that a state may regulate insurance under its police
power for protection of public or as a creator or controller of corpora
tions, domestic and foreign. In General Accident, Fire and Life
Assurance Co. v. Walker, 55 So., p. 51, 99 Miss., p. 404: a state, under
its police power, may provide the kind of contracts of insurance which

may be made. A foreign insurance company has no right to do busi
ness in a state except on such terms as the state imposes. Owen v.

Bankers Life Ins. Co. of N. Y., 66 S. E., p. 290; 84 S. C, p. 253.
This statute does not force a contract on the company; company may

make arrangement to comply with the provisions by giving its local

agent more power. Neither does the statute drive out insurance com

panies or discourage the carrying on of such business as it has been in
force since 1913, and companies still carry on hail insurance business
in the state.
The fact that the application which Wanberg signed has a stipula

tion that the insurance does not take effect until accepted by company
cannot help the insurer. It is clear that if the statute is valid, such
a stipulation is void, because it defeats the very object of the statute.
This was held in Whitfield v. Aetna Life Ins. Co., 205 U. S., p. 489.
The judgment of the Supreme Court of North Dakota is affirmed.

F. A. M.

TORTS�No liability to an, infant who is a trespasser at the time
of the injury.

N. Y., N. H. and Hartford R. R. Co. v. Fruchter, 47 Sup. Ct. 38.

(Decided Nov. 13, 1922.)
Two actions by David Fruchter, an infant, by Jennie Fruchter, his

guardian ad litem, and by Sam Fruchter against the railroad company
for injuries received by coming in contact with an electric wire
which was used for operating trains of the company. Judgment for
the plaintiff was affirmed by the Circuit Court of Appeals (271 Fed.
419), and company brings certiorari. Reversed and remanded.
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Since 1908, 149th street, New York City, has been carried across

the tracks of the railroad company by a municipal steel bridge. The

bridge is 54 feet wide and 270 feet long, and is formed by posts,
beams, etc., connected and strengthened by the trellis or lattice work.

The top girders or beams are 23 feet above the street. It is the duty
of the railroad to maintain the framework and the city maintains the

roadway. There are two upright steel lattice towers or struts,
fastened to the top girder. Cross-arms attached to these six feet

above their bases support bare wires for operating trains. The near

est wire is 19 inches from the struts.

Boys were in the habit of climbing this bridge and reaching the
struts. They were frequently chased away by policemen and the rail
road guard, and seemed to have understood to have played there was

forbidden. There were signs at each corner of the bridge displaying
the words: "Live Wires. Danger. Keep Off."
In June, the plaintiff, 8 years old, climbed up this bridge in quest

of a bird's nest. When he had reached the top of the bridge, he saw

a bird on the wire above; he climbed up the strut and reached out
to catch the bird; the bird flew away; his hand touched the wire; and
severe injuries resulted. The evidence at the trial was conflicting
as to whether he could read the signs, but the plaintiff admitted that
he would not have climbed up there if there had been a policeman
present. The court below relied on the theory that the structure was

well known to be dangerous and attractive to children, and failure to

supply guards constituted negligence within the doctrine of Railroad
Co. v. Stout, 17 Wall. '657 and Union Pacific Railway Co. v. McDonald,
152 U. S. 262, 14 Sup. Ct. 619.
In deciding the case, the Supreme Court chose to follow the deci

sion in United Zinc and Chemical Co. v. Britt, 42 Sup. Ct. 299 (March
27, 1922). This case was one in which water had accumulated in the
basement of a building which had been torn down by the company on

its land. The water was apparently clear, but was in fact poisoned
by sulphuric acid and zinc sulphate. Two boys were attracted to the
pool, which was about 100 feet from the road, and Were poisoned
while swimming there. The court laid down the rule that infants
have no greater rights to go on other people's land than adults unless
the circumstances are such that from the attractiveness of something
dangerous, an invitation may be implied which will give the children
a license to go on the land when they are of an age to be attracted as

mechanically as a fish is for a bait. In the absence of such an invita
tion, no more duty is owing to an infant than to an adult, and they
are considered trespassers.
There was a dissenting opinion in that case, which followed the

cases of Railroad Co. v. Stout, and Railway Co. v. McDonald supra.
The court, however, distinguished these cases from Zinc Co. v. Britt,
on the grounds that the circumstances of the former were such that
an implied invitation was present, while in the latter it was lacking.
In the following cases young boys were injured under circumstances

somewhat similar to the present case, but the companies were not held
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liable because there was nothing which lured the children there be
cause of any attractiveness: Grave v. Washington Water Power Co.,
8TPac. 956, 44 Wash. 675; Whetherby v. Twin State Gas Co., 75 A. 8,
83 Vt. 189, and Anderson v. Fort Dodge, D. M. and S. R. Co., 130 N.
W. 391, 150 Iowa 465.
There is no doubt that the rule of Attractive Nuisances would be

applied in a proper ease, but, from the peculiar circumstances exist

ing here, it is plain that if the plaintiff had been an adult he could
not recover, and we are unable to find any sufficient evidence from
which the jury could have concluded that the company either directly
or by implication invited the plaintiff or licensed him to climb to a

point from which he could touch a bare wire 30 feet above the ground.
The judgment is reversed and cause remanded.

F. A. M.

EQUITY�Maxim: "He who comes into Equity must come in with
clean hands." Applied to Attorney.

In the case of Commonwealth Finance Corporation v. McHarg,1
the defendant had been an attorney for the plaintiff. Under Rev.
Code, South Dakota, 1919, Sec. 8807, a corporation is not allowed to
bid in a foreclosure sale of its assets unless there be no bid high
enough to cover the suras due with costs of sale. The defendant pur
chased the assets.�defaulted stock subscription contracts�at a figure
just above this limit. Upon suit by the corporation, the trial court
decreed that the assets should be returned to the corporation reim
bursing the defendant, McHarg, for the amount paid for the stock
with interest. Upon appeal the decree was modified. McHarg was

deemed a trustee of the stock for the appellant and disallowed the
reimbursement to McHarg decreed by the lower court. "He who
comes into Equity must come in with clean hands." A court of Equity
will refuse to lend its aid to one seeking its interposition who has
been guilty of unconscionable conduct in the matter in relation to
which he seeks relief. To obtain relief one must be free from fraud
in relation to the subject matter,2 and this rule applies to the
defendants as well as to the plaintiff.3 This maximum does not

depend upon the averments of the pleadings or wish of counsel,
but may be invoked ex mero motu by the court.4 The willful fraud
must be based on actual knowledge, however, and fraud on the part
of the agent will not be imputed to the principle.5 This maxim, of
course, is applicable only where the bad faith and unconscionable
conduct refers to the cause of action and not to the general character
of the individual.6

F. W. D.

i 282 Fed. 560.
3 43 Ind. App. 213, 86 N. E. 1025.
3 161 Ky. 434; 170 S. W. 1182.
* 214 Mo. 473, 113 S. W. 1118.

*>72 N. J. Eq. 387, 12 L. R. A. (N. S.) 102.
� 138 N. Y. S. '330, 153 App. Div. 460, 121 Mo. App. 451, 97 S. W. 202.
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INSURANCE�The inventory of the insured must show classes of

property and afford insurer a test of reasonable valuation, and if this
is omitted, although not fraudulent, will bar recovery under "Iron
Safe" and "Warranty" Clauses.

This doctrine was laid down in the case of Commonwealth Under
writers' Agency of Republic Insurance Company of Texas v. Law
rence Grocery Company et al. In that case, one Grimes was the
owner of a grocery store, upon which she had placed three policies of
insurance. Two of the policies contained a clause limiting the amount

of additional insurance that she could carry on the same premises.
The third barred "other" insurance absolutely. They also contained
the "iron safe" and "warranty" clauses. By the latter clauses, the
insured was obliged to keep a complete itemized inventory of stock on

hand, at least once a year. The insured must also keep a clear set
of books of all transactions, including purchases, sales and shipments.
Lastly, that the books and inventories shall be kept in a fireproof
safe at night, and at other times when the building is not open for
business. The business was sold and this plaintiff came into posses

sion, and, on the destruction of the premises by fire, brings this action.
The evidence showed that neither of the inventories, although taken,
were not as required in the policies, because there was no attempt to
make them itemized and 'article by article." They were general, and
from which the insurance company was unable to gather any knowl

edge of the loss. The records kept were mere memoranda in lump
sums. The books were not in order, so that it would be impossible
for any person to find out what went into the business.

Held: That, upon the facts stated in the case, the plaintiffs had
failed to keep records in the way that the policy required them, and,
therefore, they could not enforce them. The real purpose of the

keeping of books and records is to make it possible for the insurance
companies to determine just what the loss is in case of fire. Mer
chants' & Manufacturers' Lloyds v. Southern Trading Company, 229
S. W. 312. Where there is a clause stating that there must be "an
itemized list," there must be a substantial compliance so that the
underwriter may have some facts concerning the loss. If a person,
through inexperience or lack of knowledge, has failed to keep the
records as required, although it is without fraud, there can be no

recovery in case of loss. Insurance Company v. Kemendo, 94 Texas
367. In the case of Webster Assurance Company v. Redding, 68 Fed.
708, it was held that where all books were kept and placed in an iron
safe, and, after a loss, all except a day book was produced, and, even
though books were kept in a primitive way, there was no breach of
warranty. In the absence of a statute to the contrary, the clause to

"keep books" means in the ordinary manner. Jones v. Southern In
surance Company, 38 Fed. 19. But if the books fail to give an accu

rate account as to the amount lost, where it is required that the books
be kept, and in a safe, there can be no recovery in case of loss. Peli
can Insurance Company v. Wilkinson, 53 Ark. 353. Keeping books in
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a safe means at the time the store is closed. It does not mean from
sunset to sunrise, but the actual time that the store is closed. 38
Fed. 19.

J. J. McG.

CONSTITUTIONAL LAW�Statute merely embodying common un

derstanding that the ownership of land is subject to the right of adjoin
ing owner to) build party wall is valid: That if wall on premises is
unsafe and has to come down it is not a violation of the fourteenth
amendment.

In the case of Jackman v. Rosenbaum, 43 Sup. Ct. 9, the plaintiff
owned a theater building in the city of Pittsburgh, a wall of which
went to the edge of his line. Proceeding under a statute of the State
of Pennsylvania, the defendant, owner of the adjoining land, began
to build a party wall, intending to incorporate the wall on the plain
tiff's land. The city officials decided that the latter was not safe, and
ordered its removal, which was done by the contractor of the defen
dant. Thereupon the plaintiff brought this suit, alleging, not that the
entry of the defendant was unlawful, but that there was a wrongful
delay in completing the wall and the use of improper methods. He
claimed damages for failure to restore the building to the equivalent
of its former condition, and for the delay which caused him to lose
the rent for a theatrical season. The plaintiff asked for a ruling
relating to party walls, if interpreted to exclude a recovery of dam

ages, without proof of negligence, was contrary to the Fourteenth
Amendment of the United States Constitution in regard to taking
property without due process of law. This was refused, and the court

held that the defendant was not liable for damages necessarily result
ing from a right given by the statute, and thus not liable for the
removal of the plaintiff's wall.
The Supreme Court held that the State Court was justified by

reference to the power of the State to impose burdens upon property
or to cut down its value in various ways without compensation, as a

branch of what is called police power. Wurts v. Hoagland, 114 U. S.

606, 5 Sup. Ct. 1086; Fallbrook Irrigation District v. Bradley, 164
U. S. 112, 17 Sup. Ct. 56. The Fourteenth Amendment did not de

stroy history for the States and substitute mechanical compartments
of law all exactly alike. In this case, the evidence shows that it was
the practice of the landowners for many years to allow the adjoin
ing owner to use part of their land for a party wall. Therefore, the
court said that if it was in use for many years and a custom of the

people that it would take a strong case for the Fourteenth Amend
ment to affect it. Ownbey v. Morgan, 256 U. S. 94, 41 Sup. Ct. 433.

Therefore, the tearing down of the wall was done under the statute of

the State, which was within its police powers, and, therefore, the de
fendant was not liable in damages for loss in rent to the plaintiff.

J. J. McG.
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