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THE INJUNCTION AND THE RAILROAD
STRIKE

By 0. R. McGuire

4iTT7HILE it is not the province of the Government to
YY interfere in any mere matter of private controversy

between individuals, or to use its great powers to enforce
the rights of one against another, yet, whenever the wrongs

complained of are such as to effect the public at large, and
are in respect to matters which by the Constitution are

entrusted to the care of the Nation, and concerning which
the Nation owes the duty to all the citizens of securing to
them their common rights, then the mere fact that the
Government has no pecuniary interest in the controversy
is not sufficient to exclude it from the courts, or to prevent
it from taking measures therein to fully discharge those
constitutional duties." 1

The original causes of the railroad strike which began on

the railroads of the United States in the Spring of 1922,
were the proposed reduction of the wages of certain classes
of workmen, the proposed letting out of certain railroad
repair and construction work to non-union shops, and the
proposed payment of overtime only after ten hours instead
of after eight hours as theretofore. Railroad wages were

reduced by the Transportation Labor Board and the men

refused to work. The Government intervened and the rail
roads receded from their proposals as to overtime and the

letting out of work to non-union shops and the Labor Board
agreed to reconsider its ruling as to wages. However, when
the men returned to work, many found their places taken
by new men employed by the railroads during the strike
and whom the railroads refused to discharge now that the
workers were willing to return to work. Thus there was

injected the question of seniority and the strike continued.
1 In Re Debs, 158 U. S. 664.
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The proposition is affirmed on one side and denied on the

other that the United States has now the power to enjoin
the railway workmen from concerted action in attempting
to force acceptance of their demand for a higher wage scale

and the return of their seniority privileges by paralyzing
the transportation system of the country. Those who claim

the power point to the above quoted language of the Su

preme Court and to the language of section 10 of the act

to regulate commerce.2 Those who deny the power point
to sections 6 and 20 of the Clayton act 3 which states that

no restraining order or injunction shall prohibit any person

or persons, whether singly or in concert, from terminating
any relation of employment and argue that in accordance

with well settled rules of statutory construction so much of

the act to regulate commerce as in conflict with the later

Clayton Act is repealed and, like the famous Taff Vale de

cision,4 the prior decisions of the Supreme Court holding
that striking railway workers may be enjoined has been

subjected to legislative reversal. Let us examine the
matter somewhat closely.
The complexity of economic and industrial conditions

and development of means of transportation has caused
the term "interstate commerce" to be the subject of numer
ous decisions of the supreme judicial tribunal of the United
States. It has been declared to be intercourse, such as

selling information by mail;5 the transportation of goods
from a point in one state to a point in the same state through
a portion of another state;6 the performance of a service

wholly within a state if it consists of transportation of

goods originating in another state or foreign country;7 and
extends to every species of commercial intercourse between
the United States and a foreign country, among the several

states, and with the Indian tribes.8 In other words, the
nature of the traffic and not its incidents determines
whether it is intra- or interstate commerce.9 If there is
3 24 Stat. 383.
3 38 Stat. 737.
1 Taff Vale Railroad Co. v. Society of Railway Servants (1901), A. C. 426.
5 Text Book Co. v. Pigg, 217 U, S. 91.
0 Hanley v. Kansas City Southern, 187 U. S. 617.
7 Chicago Railway Co. v. United States, 226 U. S. 286.
8 Gibbons v. Ogden, 9 Wheat. 1.
� Texas Railroad Co. v. Tram Co., 227 U. S. 111.
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assistance in traffic which cannot be said to be confined

wholly to intra- or interstate commerce the employment
must be considered as being interstate in character. Thus
a person engaged in the maintenance of a railroad bridge
over which traffic moved without regard to whether it was
intrastate or interstate commerce is employed in interstate

injected the question of seniority and the strike continued.
commerce and likewise in the case of a flagman at a railway
crossing.10 It may be safely epitomized that an instrumen

tality engaged either directly or indirectly in the movement
of traffic from one state into another state, or for export
shipment, is engaged in interstate commerce and subject
to Federal control.11

Congress has declared that the labor of a human being is
not a commodity or article of commerce and that nothing
contained in the anti-trust laws shall be construed to forbid
the existence and operation of labor organizations insti
tuted for the purpose of mutual help and not having a

capital stock or conducted for profit.12 Such labor organ
izations have been tendered Federal incorporation as na

tional unions 13 and the various states have enacted laws,
too numerous to mention or cite, making it a crime to em

bezzle the funds of such organizations, punishing the unau

thorized use of the trade union label, authorizing labor
unions to enjoin such unauthorized use of the label, and
punishing the bribery of union officials. Few of the unions
have been incorporated, presumably in the belief that they
would thereby evade responsibility for illegal acts of their
officials, and, until the Coronado decision,14 it was generally
believed that unincorporated trade-unions were not suable
as such.
In the Coronado case, the court, speaking through the

distinguished Chief Justice, referred to the Taff Vale deci
sion, supra, wherein the House of Lords affirmed the judg
ment of the lower court holding that an unincorporated
trade union was suable, and said :

"Though such a conclusion as to the suability of trades-
10 Railroad Co. v. Donato. 65 U. S. Law., ed., 628 ; Pedersen v. Railway Co., 229

U. S. 146.
11 Railroad Commission v. Railroad, 66 U. S. Law. ed. 643.
� 38 Stat. 737.
>' 24 Stat. 86.
11 United Mine Workers v. Coronado Coal Co., 66 U. S. Law. ed. 643.
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unions is of primary importance in the working out of

justice and in protecting individuals and society from possi
bility of oppression and injury in their lawful rights from
the existence of such powerful entities as trade-unions, it
is, after all, in essence and principle, merely a procedural
matter. As a matter of substantive law, all of the mem

bers of the union engaged in a combination doing unlawful

injury are liable to suit and recovery, and the only question
is whether they have voluntarily, and for the purpose of

securing quick unit action and elasticity, created a self-
acting body, with great funds to accomplish their purpose,
they may not be sued as this body, and the funds they have
accumulated may not be made to satisfy claims for injuries
unlawfully caused in carrying out their unlawful purpose."
The court held the United Mine Workers suable as such

and, though the decision followed precedent holding other
unincorporated associations suable in the Federal courts for
violations of the anti-trust law,15 it raised a storm of pro
test on the part of labor leaders and to the suggestion on

the part of a man high in the political life of the Nation
that the Constitution should be so amended as to provide
that Congress could, by reenacting a law, render nugatory
a decision of the United States Supreme Court holding a law
unconstitutional or enunciating doctrines which may not
meet with the approval of a portion of the people.16
If railroads concerned, either directly or indirectly, in

the movement of traffic among the several states and to
foreign countries, are engaged in interstate commerce, com
mitted by the Constitution to the regulatory powers of the
United States, and it has been so decided, and if a labor
union is suable as an entity or the individual members
thereof may be enjoined, and that has also been decided,
may the United States now restrain a striking railway
workers' union or its individual members or both from in
terference with such commerce?
The foundation for the contention that the United States

may insure the free physical movement of interstate traffic
by restraining the striking unions and their members from
15 United States vs. Trans-Missouri Freight Association, 166 U. S. 200 ; United States

v. Joint Traffic Association, 171 U. S. 505; W. W. Montaeue &'co. v. Lowry193 U. S. 38 ; Lumber Dealers Association v. United States, 234 U. S. 600"See Journal American Bar Association, July, 1922.
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interference therewith lies in the cogent reasoning of the
court in re Debs,17 dealing with the right of the Govern
ment to suppress the railroad strikes and riots of 1894.
The lower court had enjoined Debs and his associates from
force and violence in interference with the movement of the
mails and interstate traffic and the injunction had been
ignored. The court punished them for contempt and the
case was taken to the United States Supreme Court. There
the technical justifications advanced by the lower court to
sustain its action were brushed aside as non-essential and
the decision was placed on a broad and forceful statement
of two fundamental propositions, namely :

(a) The fact that the Constitution gives the Federal Gov
ernment unlimited and exclusive control over the movement
of traffic from state to state; and that (b) by virtue of this
exclusive control, and of its own rights and obligations as

the sovereignty affecting the whole people, the Government
has the right and power to insure the free movement of
that traffic by appropriate measures on every foot of Ameri
can soil. It was declared in no uncertain terms that the
Government was not limited to dependence on statutory
prosecutions, in regard to which the hostility of a large
number of persons in the locality concerned might make
a jury trial and verdict the means of rendering the Govern
ment helpless to protect the public interest and so the whole
interest of the Nation would be at the absolute mercy of a

portion of the inhabitants of a state, thus conceding to a

part of the state more power than admittedly the Consti
tution leaves to the entire state. The court rejected such
argument as being wholly withoutmerit and concluded that :
"There is no such impotency in the National Government.

The entire strength of the Nation may be used to enforce
in any part of the land the full and free exercise of all
national powers and the security of all rights entrusted by
the Constitution to its care. The strong arm of the Gov
ernment may be put forth to brush away all obstructions
to the freedom of interstate commerce or the transportation
of the mails. If the emergency arises, the army of the
Nation and all of its militia are at the service of the Nation
to compel obedience to its laws."
� 158 U. S. 664.
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"Every government, entrusted by the very terms of its

being with powers and duties to be exercised and dis

charged for the general welfare, has a right to apply to its

own courts for any proper assistance in the exercise of the

one and the discharge of the other. * * * The obliga
tions which it is under to promote the interest of all and to

prevent wrong doing of one, resulting in injury to the gen

eral welfare, is often sufficient to give it standing in court."

Notwithstanding this forceful reasoning as to the funda

mental power over interstate commerce granted by the

states to the Federal Government and which reasoning
finds support in the decisions of the court extending from

that of the Great Chief Justice in Gibbons v. Ogden down

to and including the last enunciations of the court on the

subject, the advocates of the power point to section 10 of
the act to regulate commerce which lays down with extreme

comprehensiveness the duties of all persons in the service
of a common carrier corporation. The act specifies the
kind of responsibility involved and imposes that responsi
bility not only on officers and agents but on every person

employed by the railroads and declares that any :

�* * *
person acting for or employed by such cor

poration, who alone or with any other corporation, com

pany, person, or party * * * shall cause or willingly
suffer or permit any act, matter, or thing so directed by
this act to be done not to be done, or shall aid or abet any
such omission or failure * * * shall be deemed guilty
of a misdemeanor, and shall, upon conviction thereof,
* * * be subject to a fine of not to exceed five thousand
dollars for each offense."

The United States District Court, sitting in Chicago,
September 23, 1922, concluded that if the dominating, pri
mary purpose of a combination is to restrain interstate
commerce or do things in themselves unlawful, the purpose
is unlawful and may not be carried out by means that
otherwise would be legal and granted the United States a

permanent injunction restraining the striking railway
workmen and their union leaders from obstructing inter
state commerce. The court was careful to point out that
the application of the United States was not :
"A case between an employer and employee, or between
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employers and employees, or between persons employed and
persons seeking employment, involving or growing out of
a dispute concerning terms or conditions of employment
nor was it a private bill to enjoin indirect injury to the
property of the complainant."
The spokesmen for the trade-unions contend that the

strike is a dispute between the railroads and their employees
over wages and conditions of employment. In such a con

tention they are undoubtedly correct, but it does not follow
that the injunction granted the United States. is prohibited
by the Clayton act which declares that none of the acts
therein specified should be considered, or held, to be vio
lations of any laws of the United States and provides that :
"* * * No restraining order or injunction shall be

granted by any court of the United States or the judge or

judges thereof, in any case between an employer and em

ployees, or between employers and employees, or between
employees, or between persons employed and persons seek
ing employment, involving or growing out of, a dispute con

cerning terms or conditions of employment, unless neces

sary to prevent irreparable injury to property, or to a prop

erty right, of the party making the application, for which
injury there is no adequate relief at law, and such property
or property right must be described in particularity in the

application, which must be in writing and sworn to by the
applicant or by his agent or attorney.
"And no such restraining order or injunction shall pro

hibit any person or persons, whether singly or in concert,
from terminating any relation of employment, or from ceas

ing to perform any work or labor, or from recommending,
advising, or persuading others by peaceful means to so do;

It is not believed the contention of the labor unions that
this section prevents the United States from obtaining an

injunction to prevent interference with interstate com

merce can be sustained. The particular section was before
the United States Supreme Court in Duplex Printing Com

pany v. Deering18 and was relied upon by the boycotters to

prevent the Printing Company from obtaining an injunc
tion to prevent them from interfering with its interstate

"66 U. S. Law. ed. 176.
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commerce. The court declared that the enactment merely
put into statutory form familiar restrictions theretofore

recognized and . of general application in the equity practice
of the Federal courts and prohibited the granting of injunc
tions to those who are therein described and who are proxi
mately and substantially concerned as parties to an actual

controversy. It did not repeal by implication the prohibi
tions on restraint of trade contained in the Sherman act

nor "confer upon voluntary associations of persons formed
within the state a control over commerce among the states
that is denied to the government of the states themselves."
The court further said :

"There is nothing in the section to exempt such an organ
ization or its members from accountability where it or they
depart from its normal and legitimate objects, and engage in
an actual combination or conspiracy in restraint of trade.
And by no fair or permissible construction can it be taken
as authorizing any activity otherwise unlawful, or enabling
a normally lawful organization to become a cloak for an

illegal combination or conspiracy in restraint of trade, as

defined, by the anti-trust laws."
"It must be borne in mind that the section imposes an

exceptional and extraordinary restriction upon the equity
powers of the courts of the United States, and upon the
general operation of the anti-trust laws, a restriction in
the nature of a special privilege or immunity to a particular
class, with corresponding detriment to the general public ;
and it would violate rules of statutory construction having
general application and far reaching importance to enlarge
that special privilege by resorting to a loose construction
of the section, not to speak of ignoring or slighting the
qualifying words that are found in it. * * * Congress
had in mind particular industrial controversies and not
a general class war. 'Terms or conditions of employment'
are the only grounds of dispute recognized as adequate to
bring into play exemptions ; and it would do violence to the
guarded language employed were the exemptions extended
beyond the parties affected in a proximate and substantial,
and not merely a sentimental or sympathetic, sense by the
cause of dispute."
The decision of the lower court refusing to grant the
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injunction was reversed with direction to take further pro
ceeding in conformity with the opinion. It is clear, there
fore, that the Clayton act only refers to the immediate
parties to the controversy and has nothing whatever to do
with the right of the United States, or any other third party
who has sufficient interest, to secure an injunction against
either the employer or the employee. In other words, the
law as to such right is exactly as it was before the Clayton
act became a law and there has been no legislation or court
decision superseding, limiting, or in any way disturbing the
law enunciated in the Debs case.



CURBING THE SUPREME COURT

Joseph I). Sullivan

WITH almost every announcement of a decision of the

Supreme Court of the United States declaring a law to

be in conflict with the Federal Constitution, and for that

reason void, there is raised a protest against the exercise
of this power by the court, and suggestions are offered for

curtailing the authority of the court in this respect. These

suggestions are generally reducible to the following:
(a) That upon Congress repassing the law by a two-

thirds majority, the law shall be superior to the power of

the court.

(b) That the decision of the court to invalidate any law

in conflict with the Constitution must be concurred in by
more than a bare majority of the court.

(c) That the decision of the court to effect such a result
must be unanimous.

The first of these suggested remedies is that advocated

by Senator LaFollette at the Convention of the American
Federation of Labor, June 14, 1922, and later approved as

part of the report of a special committee presented to the
Convention and adopted by it.
The suggested remedy falls far short of what is desired

by those wishing to put a curb on the power of the court
because it is limited to those cases in which the court has
declared invalid acts of Congress, which after all has been
done but seldom, and does not attempt to correct the exer

cise of the power of the court to declare acts of legislative
bodies other than the Congress of the United States to be
void because they transgress the Fourteenth Amendment
of the Federal Constitution.

Senator La Follette supported his suggestion before the
American Federation Convention with the assertion that
the power of the Supreme Court to declare acts of Congress
void was an usurped power not originally given to that
court and therefore something which properly should be
taken from it, and his viewpoint colored to a considerable

10
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degree the report of the special committee, which is largely
a criticism of the Supreme Court for what is declared to

be a "despotic exercise of a usurped power, by nine men, or

a bare majority of them, over the lives and liberties of

millions of men, women and children."
To show that there is good authority to challenge Senator

La Follette's premise, viz., that the power was usurped by
the court, I will cite but one small paragraph from the Fed
eralist (No. 78) , published in 1788 :

"The complete independence of the courts of
justice is peculiarly essential in a limited consti
tution. By a limited constitution, I understand,
one which contains certain specified exceptions to
the legislative authority ; such for instance as that
it shall pass no bills of attainer, no ex post facto
laws, and the like. Limitations of this kind can

be preserved in practice no other way than through
the medium of courts of justice whose duty it must
be to declare all acts contrary to the manifest tenor
of the constitution void. Without this all the res

ervations of particular rights or privileges would
amount to nothing. * * * The interpretation of
the laws is the proper and peculiar province of the
courts. A constitution is in fact and must be

regarded by the judges as a fundamental law. It
therefore belongs to them to ascertain its meaning
as well as the meaning of any particular act pro
ceeding from the legislative body. If there should

happen to be an irreconcilable variance between
the two, that which has the superior obligation and

validity ought, of course, to be preferred; or, in
other words, the.constitution ought to be preferred
to the statute, the intention of the people to the
intention of their agents."

As far back as 1798 in the case of Calder v. Bull, 3 Dall

368, the court declared : "If any act of Congress or legis
lature of a state violates those constitutional provisions it
is unquestionably void," which indicates that it claimed this

jurisdiction from its beginning.
Whether this power is usurped or not, however, there
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can be no question raised of usurpation of authority so far
as the decisions of the court declare void acts of state
legislatures since the passing of the Fourteenth Amend

ment, as it is upon the ground that these acts conflict with
that amendment that the decision of the court is based, and
what body but the Supreme Court is to pass upon this?

Perhaps it is due to the inherent defect that it purports
to extend relief only in case of congressional enactments,
that this suggested remedy, although bearing the endorse
ment of the American Federation of Labor, has become less
prominent in the past several months than it was when
originally announced.

The other suggestions are in principle the same with a

difference only in requiring a varying number of concur

ring opinions. Some are satisfied to allow the Supreme
Court to declare a law unconstitutional by a six to three
vote, others only when the court is unanimous.

Unanimity of opinion does not always indicate a result
above criticism. Personally I prefer an opinion by a divided
court. Then I feel sure that the case has been heard with
attention, has been studied by the opposing groups of judges
with a view to swaying the minds of those inclined to

waver, and perhaps been the subject of an earnest argu
ment in the council chamber. The clearest and best rea
soned opinions are those written by judges who were aware

that the opinion had to vindicate the position of the ma

jority when read page by page upon the opinion of the

minority. Minority holdings by judges and minority
opinions are of great importance and they have their proper
function in the machinery of jurisprudence, and part of
that function is to key up and keep at the point of highest
efficiency the majority judges. Judges don't dissent except
in cases of doubt and difficulty. Where doubt and difficulty
are present how much better it is that there should be on

the bench itself, as well as at the bar, those who advocate
the principles contended for in the minority opinion
although they fail to win a majority of the judges to their
side. Must it not be true that there is more time, more
attention, more study and more argument by the court in a

case where there is a five to four opinion than in a case
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where all the judges think alike and there is a unanimous
concurrence in the decision?
The chief ground of complaint of the five to four decision

is that they are in the last analysis but the decision of one

judge, but there would seem to be equal or more basis for
this charge in the not unusual case of the opinion of one

justice concurred in by the verbal acquiescence of other
members of the court in council chamber. The virtue of
the decision is not from any single justice but from the
fact that it is the concurrent judgment of all who compose
the majority of the court, and as the act of the majority it
is the law.
It is well known that one of the objects sought in appoint

ing justices to this court has been to get men of divergent
viewpoints and opinions for the very purpose of having a

conflict of minds within the court itself and to avoid having
a harmony of opinion such as would result from the selec
tion of judges who thought alike. From the dissenting
opinions it would seem that the object has been well ac

complished.
The true conclusion to be drawn from a five to four

decision of the court is that the case is one of importance
involving doubt and difficulty, that the question involved
is wholly new and has never been presented to the court

before, that it has received the attention and discussion
which its importance and difficulty demand, that the judges
by reason of that divergence of viewpoint which was one

of the reasons for their selection have differed upon the
decision to be rendered, and the decision concurred by the

majority is the best expression of the law that it is humanly
possible to get. It is not perfection, of course, but it is a

safe guide, and the nearest approach to perfect justice
that human reason can attain.

One must have a strange idea of administrative justice
to advocate that a majority opinion of the highest court of
the land, the product of the highest trained judicial mind
and the acme of judicial learning is not to be given effect,
but that the minority opinion is to govern. The declaring
of an act of the legislature, whether state or national, to
be illegal because it is in conflict with the Federal Consti
tution is the result of an interpretation of the statute and
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an interpretation of the Constitution, and who are better

fitted to perform this than the justices of this court? It is

undoubtedly a judicial function and should be entrusted to

the judges and no others. Certainly not to the legislature
to interpret their own laws. They have exhausted their

abilities in passing the law. It must be conceded that they
would not deliberately pass a bad law, and therefore that

the law as passed represents the perfection that they as a

body can give to it. If there is a defect in the law which
makes it obnoxious to the Constitution it is hardly probable
that the legislative body will correct the defect upon a re

view of their own action. Yet the defect must be corrected
or we have the absurdity of a law passed in violation of the
Constitution existing at the same time with the Constitution
which it violates. If the law is not declared invalid the
Constitution has been rendered void.

Considering then that the interpretation of laws and the

declaring them void upon proper grounds is simply and

wholly within the judicial province, why should there be a

change from the ordinary and accustomed procedure of
courts which has been maintained from time immemorial,
and the substitution of a new order? Judicial decisions
have been rendered in accordance with the opinion of the
majority of the justices in all ages and in all nations. Cer
tainly it has never been advocated that the minority judges
control the decision of the court in litigation other than
that of this special character. Would anyone seriously
propose that in all cases a decision of a bare majority of
the court would be ineffective, and that a successful litigant
to obtain the fruits of his victory would have to obtain the
concurrence of at least six of the judges in his favor?
When the character of the court falls to such a low ebb

that there is a demand for this, the time has come to change
the court.
The minority opinion represents not what the law is but

what some learned men think it should be. The majority
decision is the law.

There is and there can be no reason why there should be
a differentiation of the various classes of cases before the
court and a variant requirement as to the number of judges
who shall be able to declare the decision of the court in
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those cases. The minority of the court is still the minority,
even though it seeks to maintain as valid an act of Congress.
No special strength, no greater wisdom is given to the

minority in such case. The law itself may have been passed
by a single majority vote in either house of Congress.
Hundreds may have voted for it without the slightest con
sideration of its relation to the Constitution; many may
have voted for it without the learning necessary to pass
intelligent judgment on this relation, and it is well known
that the vote of many is given for various measures because
of their certain knowledge that the Supreme Court will
dispel all doubt upon the question of constitutionality.
What those who are advocating the curtailing of the

powers of the Supreme Court in this regard really want
can not be accomplished by a change in the number of
justices who will constitute a majority of the court in a

voiding decision, but can be by change in the personnel of
the court. They are advocating through amendment of the
Constitution of the United States what should be sought
through change in the constitution of the court.
The matter could undoubtedly have been solved to their

entire satisfaction if the last three appointments of Presi
dent Harding had been men of the same views as Justices

Holmes, Brandeis and former Justice Clark. The men ap

pointed to positions on this bench bring with them their

personal habits, views, ideals, prejudices as well as their

learning, wisdom and experience, and the next decision of
the court declaring void some act of the legislature as being
in conflict with the Constitution is influenced by the views
and preconceived ideas of the latest appointees. When
the people of the United States elect as their President a

man of the ideals and opinions of Senator La Follette, they
will quickly see those ideals and opinions reflected in the

decisions of the Supreme Court.

As a matter of fact, the court is very progressive in

thought and alive to the importance of social and economic
changes. One of the most interesting civic developments
now in progress is that by which the Supreme Court is

working out the lines which ultimately will be the limits of

what has been called the police power.
The police power is the inherent power of government
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to enact laws to promote order, safety, health, morals and
general welfare of society.1
This power was not delegated by the states to the Federal

Government, but remains in the individual states,2 and

comprises all the sovereignty of the state which was not
surrendered to the central government.
The Constitution does not contain any express limitation

on this power, but it does place certain inhibitions on the
exercise by the states of their powers, and a state statute
is void if in contravention of any provision of the Consti
tution. The point of conflict is generally the Fourteenth
Amendment, which provides:

"No state shall make or enforce any law which
shall abridge the privileges or immunities of the
citizens of the United States nor shall any state
deprive any person of life, liberty or property
without due process of law ; nor deny to any person
within its jurisdiction the equal protection of the
laws."

It is through this power that the state can prohibit all
things hurtful to society. Thus the pollution of a stream
may be stopped; the use of buildings for stables may be
regulated; drainage of land required; burial in cemeteries
controlled ; dangerous occupations, dangerous practices and
dangerous structures may be avoided. Upon this power
are based statutes for protection from fires and those which
prohibit the building of wooden buildings and the storage
and handling of inflammable and explosive substances.
Workingmen's compensation laws and rent controlling legis
lation are within its proper exercise, as also statutes pre
venting fraud in the sale of merchandise, statutes protect
ing the public morals and statutes regulating public order.
The Supreme Court has even upheld a statute of Maine
authorizing a city to open a municipal wood and coal yard.3
Properly exercised, the police power does not take private

property for public use, but rather destroys the exercise
of public rights to promote the general welfare of the public
without resulting compensation to the owner.*
1 License Cases, 5 How. 504.
3 Barbier v. Connolly, 113 U. S. 27 ; 5 Sup. Ct. 357. Munn v. Illinois, 94 U. S. 113.
3 Jones v. Portland, 38 Sup. Ct. 112.

4Migler v. Kansas, 123 U. S. 623.
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Wherever there is, under guise of exercise of this power,
an actual taking of private property for public use the
attempted exercise of the power is unlawful. The grave
difficulty of determining whether an act of the legislature
is a taking of private property for public use, which cannot
be done without compensation or the destruction of the
exercise of public rights to promote the public welfare,
which is proper without compensation, will be readily
understood. The Supreme Court has recently passed upon
this distinction in a decision5 holding that a statute of
Pennsylvania prohibiting the owners of coal mines from
mining anthracite coal in such a way as to cause the sub
sidence of any dwelling house and other structures is not
valid.

It has been found impossible to frame a definition embrac
ing everything which may come within the limits of the
police power and excluding everything which does not.6
Lacking a comprehensive definition, the courts have been

driven to decide in each particular case whether the police
power extends thereto. They hold that the power is co

extensive to the necessities of the case and the safeguard
of public interest.7

This extent of the power is aptly expressed by Mr. Justice
Holmes :

"It may be said in a general way that the police
power extends to all the great public needs. It may
be put forth in aid of whatever is sanctioned by
usage or held by the prevailing morality or strong
and preponderant opinion to be greatly and imme
diately necessary to the public welfare."8

It is evident therefore that the validity of the exercise
of this power changes from time to time to meet changed
conditions of society, and, of course, changed opinions of
the predominant members of the community, and that new
developments in our national life give new fields for the
exercise of this power.
5 Pennsylvania Coal Co. v. Mahon, 43 Sup. Ct. 158.
6 Stone v. Miss., 101 TJ. S. 814. Slaughterhouse Cases, 16 Wall. 36.

'Slye v. Kirkwood, 237 U. S. 52; 35 Sup. Ct. 501.
8 Noble v. Haskell, 219 U. S. 104 ; 31 Sup. Ct. 186.
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The method of solving the problem of what is the line of
demarcation between the police power and the rights pre
served under the Fourteenth Amendment is the familiar
one of attempt and failure. Each statute presented to the
court is passed upon and declared to be valid or invalid,
and in this way a datum is obtained on opposing sides. As
the court proceeds little by little establishing the points of
this line, we may watch its progress, see its trend and
satisfy ourselves that in the end a satisfactory delineation
of the law will be accomplished. Through analogy the prac
tice of engineers has been suggested by Mr. Justice Holmes
in making clear the attitude of the court :'

"All rights tend to declare themselves absolute to
their logical extreme. Yet all in fact are limited by the
neighborhood of principles of policy which are other
than those on which the particular right is founded and
which become strong enough to hold their own when a
certain point is reached. The limits set to property by
other public interests present themselves as a branch
of what is called the police power of the state. The
boundary at which the conflicting interests balance
cannot be determined by any general formula in
advance, but points in the line, or helping to establish
it, are fixed by decisions that this or that concrete case
falls on the near or farther side. For instance, the
police power may limit the height of buildings in a city
without compensation. To that extent it cuts down
what otherwise would be the rights of property, but if
it should attempt to limit the height so far as to make
an ordinary building lot wholly useless the rights of
property would prevail over the other public interests
and the police power would fail."

The exercise of the police power has been upheld so fre
quently during the last ten years when state statutes have
been challenged as violating the Constitution that it began
to look as though legislation embodying conceptions of pub
lic welfare of even the extremest and the most advanced
type would not be held to be out of harmony with the Con
stitution, but in the Pennsylvania Coal Co., case above re
ferred to, Mr. Justice Holmes has established a new datum
on the side of private property rights. He points out that
the rent legislation cases were at the verge of the police
�Hudson County Water Co. v. McCarter, 209 U. S. 349; 62 L. Ed. 828; 28 Sup.Ct� 629.
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power and justified those cases upon the ground that they
were temporary and actually did protect the owners of real

property by providing compensation and allowing them to
have a determination of the fair rental value of their
property.
The important part of the opinion is its recognition of

the principle that it is no part of the function of a govern
ment to assist persons who have taken a risk by transfer
ring the damage sustained by them to the shoulders of some
other person. He also points out that a strong public desire
to improve the public condition is not enough to warrant

achieving the desire in any other way than the constitu
tional one of paying for the change.
The position of the majority in the minimum wage law

case in which they held invalid the minimum wage law for
women enacted by Congress for the District of Columbia
also indicates the realization by the court of the existence of
the verge and that up to this time at least preponderant
opinion does not hold such a law to be immediately neces

sary to the public welfare.

No one who has studied the decisions of the Supreme
Court in cases where exercise of the police power has been
called in question, and in cases where acts of Congress have
been examined, will fail to see that they are making progress
in a vast and most complicated field, that their method is

above reproach, and that a change in the number of the
court required to make a majority decision effective is

undesirable. When the decisions of the court become out

of harmony with the wishes of the prevailing opinion of the

people the correction of the decisions through the ballot

can be easily accomplished.
I sometimes visualize the great scales of justice stretched

aloft, weighed down on one side by the police power of the

states and on the other side by the restrictions of the Four

teenth Amendment, with the justices of the Supreme Court

maintaining the equilibrium between the opposite ends of

the balance. I see them observing the dial and removing
from the scale as void and harmful all state laws which

would overbalance the Fourteenth Amendment, and realize

that they are performing a mighty work in maintaining
the scales of justice in balance.



THE ACTION OF DEBT 1

Charles A. Keigwin

Part I

"VTO other subject in the law of pleading, perhaps none
-L 1 other in the whole law, affords to the reflective student
so frequent occasion for perplexity as does the action of
Debt. The current textbooks tell us that this action lies to
recover a sum certain due upon a record, a specialty, or a

; simple contract. But what there is in common among
statutes, judgments and other records, sealed increments
and the sale of goods, which should render the same steti&a.
applicable to all of them, is not superficially obvibtis^. nor
has �ny 4ext writer, so far as I know, undertaken, to point
it out.3 .After being told that Debt lies upon all contracts
obligating to the payment of fixed sums, the reader soon
learns that on some such contracts the action does mat Iiev
that in some situations it does lie though there be nra con
tract and again that money may be recovered in this form
of action although the amount due is not fixed befoxehand
and not made.certain until it is assessed by a jury. If one-
-looks to Blackstone, there is found the classical defixition
'.of a debt as a sum of money due by certain and: express
contract, where the quantity is fixed and does not depend!
upon any subsequent valuation to settle it. Yet, lorsg before;
Blackstone's time it was settled that the action; of Debt
would lie upon an implied as well as an express contract,
and that often it was maintainable where there was no

contract at all, as we understand contracts ; and in Black-
stone's own court and time may be found at least one case

Ed. Note.�The second part of this article will appear in & subsequent issue.
1 This article embodies the substance of lectures addressed to the writer's class Jn

common law pleading at the Georgetown Law School in 1922. The present limi
tations of space, of course, exclude any considerable development and elaboration
of details. For the same reason, and because also most of the matter has now

become common property, authorities are cited but sparingly.
2 This statement should perhaps be qualified with reference to Perry on Pleading

and Martin's Civil Procedure, both of which works afford some information con

cerning the nature and development of the action. Both, however, seem to me

provokingly- allusive, and rather assume the reader's knowledge than endeavor
to augment it or to clarify his impressions ; and it is doubtful whether any

student could attain a satisfactory understanding of the subject from the
unsupplemented text of either.

20
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wherein Debt was sustained for a sum not ascertained
prior to the verdict.
Even so great a judge as Story confessed himself unable

to understand why Debt should not lie against a surety,
and hoped that this anomaly would ere long be rectified.3
Mr. Justice Washington in one case4 found it necessary, for
the sake of reconciling apparent inconsistencies in the use

of this action, to declare that some of Blackstone's doctrine
was opposed by every decision, ancient and modern; and
the reader, after laboring through the twelve or fourteen

pages of the opinion, is likely to feel that the judge, whether
right or wrong, has failed to find any firm ground, or even
to satisfy himself; while a merely superficial survey of
the cases will demonstrate that Blackstone had abundant
authority for his misleading dogma. Lord Loughborough5
owned that he could not devise a reason why a sum payable
by installments should not be recovered by an action of
Debt for each installment as it accrues, and felt obliged to

accept the contrary doctrine as an arbitrary rule: "But
the authorities are too strong to be resisted." The student
noting these uncertainties and inconsistencies in the gen

erally accepted statements of the subject is apt to feel that

every time he reads a page on the action of Debt he detracts
from the sum of human knowledge.
The truth is that, until a quite recent time, the law of

this action appeared of haphazard composition and
abounded in seeming anomalies. The usual treatment by
text writers, as well as the frequent exposition of judges,
consisted mainly of certain conventional formulas supplied
by long-lasting tradition and by no means manifesting
logical connection or mutual consistency. To these anoma

lies the key lay in forgotten history; and of the accepted
dogmas the original significance had been largely lost in

the secular shifting of the judicial viewpoints and the
unnoted mutations of juridical diction. Within the last
half century this subject, like many others in the law, has
been greatly illumined and clarified by what Mr. Perry in
the preface to his work on pleading mentions as "the dis-
3 BulJard v. Bell, 1 Mason 243. The same judge, in Raborg v. Peyton, 2 Whtn. 385,

manifests the same uncertainty as to the nature of a Debt.
4 United States v. Colt, Pet. C. C. 145.

"Rudder v. Price, 1 H. Bl. 550.
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coveries" (for such they may properly be called) of Pollock,
Maitland, Bigelow, Ames and other legal antiquarians of

their brilliant school. In this new. historical light it is

possible to perceive the action of Debt as a juridical insti
tution which is entirely intelligible in its origin and nature,
expanding by a perfectly natural if not inevitable develop
ment, thoroughly logical in its diverse applications, and

essentially consistent even in its superficial anomalies.
This view of Debt, moreover, not only explains and distin

guishes Detinue, but accounts for Assumpsit, and dispels
all the mystery which in the previously accepted concep
tion of the subject enshrouds the nature and scope of
General Assumpsit. To the perplexities besetting the study
of all these topics the answer lies in the nature and the
limitations of Debt as that action was conceived by the
ancient courts in their early formulation of legal principles.
Let us then cast a hasty backward glance at that period
wherein the still plastic common law first emerges into
distinct definition.

Debt-Detinue a Real Action

As far back as the records enable us to see (ca. 1189)
we find existent an action which we call Debt, but to which
Professor Maitland�for reasons presently to appear�

gives the name of Debt-Detinue. It was the earliest of the
personal actions; but it was itself evolved from an earlier
form which was one of the ancient real actions.

These real actions being now almost if not quite uni
versally disused, most of what we read about them we learn
only to forget; but from this catholicity of oblivion two
characteristics of the forgotten forms must be excepted.
First, the real actions were highly technical, extremely
complicated, enormously expensive and unconscionably
dilatory. This we must remember because we shall need
to know it when we come to consider Ejectment, and have
to understand the persistent and finally successful endeavor
of the bar to make that action a substitute for the oppres
sive procedure of the ancient law in the recovery of landed
property.

Second, and as pertinent to the present purpose, we must
remember the nature and theory of the real actions. These
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features are sufficiently suggested by the name itself : a real
action was so called because it sought the actual recovery
of a specific thing, or res; as in the civil law a real statute
is distinguished from a personal statute in that the former
relates to or operates upon a thing and the latter applies to
a person. Adopting the same nomenclature, the common

law denominated those actions real in which some certain
identical thing,6 usually a parcel of land, was taken from
a wrongful possessor and restored to the rightful owner:
whence lands and certain interests in land are still called
real property; that is, property recoverable in a real action.

The first and fundamental characteristic of a real action,
therefore, is that it goes for a specific piece of property, as
a certain farm or a particular house�an individual object/
res, which is in the demandant's mind segregated from the
general scheme of things and identified by its boundaries
and acreage or by reference to other objects, and which
may be described as a specific thing, perhaps by a name that
fixes its identity. Indeed, it may be said that the object
of the action is to be recovered by its name, or by some

particular description as answers the purpose of a name,
and according to its limits and content ; that is, its physical
bounds and its area�or, as we shall presently learn to use

the phrase, eo nomine et in numero.

Again, the recovery of the res in such an action is

grounded upon the demandant's�or as we say in a personal
action, the plaintiff's�title to the thing sought. The plain
tiff does not demand his land because the defendant has

promised to deliver it-�though there may have been some

such contract somewhere in the relations of the parties,
nor does the action go upon the wrongful act of the defend
ant in disseizing the plaintiff or detaining his land�though
0 Replevin looks like a real action as such an action is here denned, inasmuch as

the most striking feature of Replevin is the recovery of the plaintiff's goods.
But, theoretically at least, the action is in substance one to recover damages for
the tortious taking, and the restoration of the goods is only incidental ; very

much as Ejectment is essentially an action in Trespass, which originally went

only for damages, the award of repossession to the plaintiff being a subsequent
and rather accidental addition. So Replevin may be maintained for damages
alone and without seeking restoration of the property taken. (Pearson v. Roberts,
Willes, 668 [1765].) And in the older records occur cases of Replevin brought
against distrainors who had given up the chattels wrongfully taken: 2 P. & M.

Hist. Eng. Law, 625, note 1. This original conception of Replevin distinguishes
it from the real actions, of which the primary purpose was to regain the

plaintiff's property.
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there is very likely to be a tort in the transaction. But the
vital element in the plaintiff's right to recover is his owner

ship of the thing demanded : he gets it, not because of any
contract broken or any tort done, but because it is his

property and he is entitled to have it.

Now, when we find Debt to have been originally a real
action, we are prepared to find in it these two characteris
tics of a real action : First, it lies to recover a specific thing,
an individual res�not something within a general class of
things, but a res possessing a recognizable identity and
susceptible of description and limitation; and, second, the
action savors so far of its source that the plaintiff's right
consists in ownership, a property in the thing demanded
which is distinct from, and independent of, any breach of
contract or any tortious conduct on the part of the de
fendant possessor.
Accordingly, as we shall see, the ancient action of Debt

was in its nature and scope so far real that it presented
these predominant features of the actions for real property :

First, it went for the recovery of something which was�

or was conceived to be�a specific thing, a corporeal or an
ideal res, which had, at least in the judicial mind, the at
tribute of discernible individuality and the susceptibility
of identification by definite description; and, second, that
the plaintiff's right upon which he must prevail was owner
ship of the thing demanded�not some contractual obliga
tion or any tort liability on the part of the defendant, but
a legal right in him who claimed the res.

That such was the origin and such the nature of the action
of Debt is abundantly established by the modern researches
which have been mentioned. The evidence on the point
must be very compactly stated.
I. The early writs in Debt were manifestly modeled upon

the established form for the writ of right, one of the real
actions. The latter writ, as given by Glanvill (ca. 1187),
runs thus: "Henry, Rex. * * * to the Sheriff,
* * *i: Command C. D. that justly and without delay
he render (praecipe C. D. quod reddat) unto A. B. a certain
hide of land in Middlesex, whereof A. B. complains that
C. D. unjustly deforces him, * * *."
Here is the writ in Debt as Glanvill has embalmed it:
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"Henry, Rex, * * * : Command C. D. that justly and
without delay he render (praecipe quod reddat) unto A. B.
so many marks, which as A. B. says he owes him, and
whereof he unjustly deforces him, * * *."

It is evident that someone has taken a writ of right and
adapted it to a demand for money instead of for land, fol
lowing the language of the original mutatis mutandis, and
conceiving that a plaintiff's title to a specific piece of land
was not essentially different from a creditor's right to a

particular parcel of money, each being wrongfully denied

to, or forcibly detained from, its lawful owner.

Now compare these forms with the modern writ in the
action of Debt, the writ which remained in use until original
writs were abolished : The only difference is that the word
detains is substituted for deforces, a shading in phraseology
suggested by more sophisticated reflection upon the dif
ference between a body of land and a mass of money.7
II. This writ of GlanvilPs time was then, and for 120 or

130 years afterward, available for the recovery of not only
money but of other goods as well. Indeed, it may with
some confidence be supposed that, between the writ of

right for land and the writ in the personal action of Glan-
vill's day, was a transitional stage of development, at which
the action was applicable only to the recovery of corporeal
chattels, and that its extension to money demands came

7 "The writ of Debt as given by Glanville (ca. 1187) is closely similar to that form
of the writ of right for land which is known as a praecipe in capita. The
sheriff is to bid the defendant render to the plaintiff so many marks or shillings,
which, so the plaintiff says, the defendant owes him and whereof he unjustly
deforces him ; and if the defendant will not do this, then he is to give his reason

in the King's court. The writ is couched in terms which would not be inap
propriate were the plaintiff seeking the restoration of certain specific coins, of
which he was the owner, but which were in the defendant's keeping.
"Very shortly after Glanvill's day this form gave way to another somewhat

better fitted to express the relation between a debtor and a creditor : the word
'deforces' was dropped ; the debtor is to render to the creditor so many pounds
and shillings 'which he owes and unjustly detains.' This was the formula of
Debt in the debet et detinet, a formula to be used when the original creditor
sued the original debtor. If, however, there had been a death on one side or the

other, the word debet was not in place ; the representative of the creditor could

only charge the debtor with 'unjustly detaining' money, and only with an unjust
detention could the representative of the debtor be charged. In such cases there

is an action of Debt merely in the detinet.

"At the same time, the claim for a particular chattel is being distinguished
from the claim for a certain quantity of money or of coin or the like. If a man

claims a particular object, he ought not to use the word debet; he should merely
say injuste detinet." (2 P. & M. Hist. Eng. Law, 173. The same development
is further stated at 2 P. & M. 206.)
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later in such a psychological sequence as we shall presently
trace. It is commonly said that Detinue broke off from

Debt in the early fourteenth century, when the legal mind
began to feel a difference between money and other goods�
and that is true; but from what we know of the mental

processes of antiquity it seems to me more likely that the
first diversion of the writ of right from the recovery of
land was to the recovery of like corporeal, but movable,
property, and that the assimilation of a money debt to a

chattel required a more advanced stage of thought.
Be this as it may, it is certain that in the twelfth and

thirteenth centuries, the same form of writ, with only the

necessary variation of verbiage, was available to recover

tangible goods and money debts. The distinction between

these kinds of property began to express itself in the writs
about the beginning of the 1300's ; and soon thereafter this
action which, because of its dual application, Maitland calls

Debt-Detinue,8 developed into two : Debt for pecuniary de
mands and for bodies of goods which the holder was obli

gated, debuit, to deliver en bloc, both being conceived as

specific entities, res, due to the plaintiff ; and Detinue which

lay for a chattel or several chattels wherein the plaintiff
had a previously vested title, a jus in re.9

III. As showing the original real nature of Debt is the

distinction, subsisting until recently, between the form for
the recovery of rent reserved upon a freehold estate and
that for rent reserved upon a term for years. Although in
both cases money was sought, it was only in the latter that
the (comparatively) modern action of Debt could be used;
for rent due upon an estate of freehold, recourse must be
had to a real action. It may be inferred that in the begin
ning all rent was recovered by this real action, it being easy
to identify the issue of land with the land itself. As the
8 "Meanwhile the actions which come to be known as personal make their appear

ance. The oldest seems to be Debt-Detinue, which appears already in Glanvill.
I say 'Debt-Detinue'�originally men see little distinction between the demand
for a specific chattel and the demand for a certain sum of money. Gradually
this action divides itself into two. Detinue for a specific chattel, Debt for a sum

of Money." (Maitland, The Forms of Action, 342.)
e That the distinction in nature between Debt and Detinue had become appreciated

by'1313 appears from a case adjudged in that year, a case wherein the declaration
was in two counts ; in one count the plaintiff sued for a sum of money which
he said the defendant debet et detinet; the other count is for a sack of wool of
which it is said the defendant detinet. (3 Reeves, Hist. Eng. Law 47.)
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action of Debt departed from its initial real nature and

developed into a distinctly personal action, it was indulged
as a means of recovering rent which was incident to per
sonal! property, as a term of years, but so far as rent grew
out of real property, non-payment remained a real injury
which the common law would not suffer to be remedied by
an action that was merely personal.10

The Debt as a Res

That an action to recover a farm or a house should be
called a real action, because going for a particular res, is
readily intelligible. But to the modern mind it seems a far

cry from a field or a building, a visible concrete object, to
a sum of money as also a thing possessing identity and
concreteness. It looks like a gratuitous confusion of things
essentially distinct to assimilate the money you have lent,
and which may be repaid with any other money gotten
anywhere, to the horse which you have let out, and which
must be returned as the same animal ; and it is hard for us
to conceive of our right to so many indefinite dollars as a

title to an identical body of money recoverable as a single
thing and in solido. Let us surmise how in the mediaeval
mode of thought this gap was bridged�how to a pecuniary
debt was imparted the characteristics of a corporeal chattel.

So far as a single chattel is concerned, we have no diffi

culty. The same philosophy which held a man entitled to

be repossessed of the land whereof he had been disseized

would readily, by substitution of the few descriptive words,
convert the writ of right for land into a writ of right for
a horse or a boat. Again, as a man may be entitled to

recover land which he has never occupied, because a title

thereto has developed upon him, so there may be a right
to a chattel, or to a number of chattels, which were never

in his possession (or even owned by him) once he can show

a transfer of the title to himself. Let us suppose a statute

which denounces as a penalty for unlawful fishing or hunt-

10 This is the reason given at 3 BI. Com. 232. The distinction is mentioned by Mr.

Perry, who characterizes it as a remarkable doubt : p. 63. So long as real actions

subsisted, Debt would not lie for rent reserved on a freehold estate: Webb v.

Jiggs^ 4 M. & S. 113 [1815]. After the abolition of real actions (1833) it was

doubfctul whether such rent could be recovered at all: Varley v. Leigh, 2 Exch.

446 [1848]. It was not until 1873 decided that Debt could be used to recover

freehold rent. Thomas v. Sylvester, L. R. 8 G. B. 368.
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ing a forfeiture of the boat, the weapon, the horse or the

other article used in doing the forbidden thing, the for

feited chattel to be awarded to him who shall inform of the

transgression and sue for the forfeit. It is not hard, per
haps it is quite correct in point of law, to say that by the

very effect of the offense the title to the article used is

transferred from the first owner and vested in the informer,
who sues to recover what has become his. This, therefore,
is a case strictly within the scope of a real action�a suit
for a specific res, demanded as the property of the plaintiff,
and a thing which the defendant ought, debet, to deliver
to the plaintiff because it is his.

Again : in dealing with a number of associated articles it
is by no means difficult, indeed it is most natural, to think of
them collectively and to conceive the aggregation as an

individual entity which is composed of, but itself distinct
from, the several single articles which go to make the
whole. When a man buys a flock of forty sheep, what is
in his mind is not forty single sheep but a flock which in
cludes so many sheep; just as when he buys a farm of four
hundred acres, he thinks of his act as the purchase of a
farm and not buying so many separate acres.

If now, returning to our supposed statute of forfeiture,
a flock of forty sheep comes within the statutory operation
by being pastured upon forbidden ground, even our sophisti
cated minds would be apt to conceive the flock as the thing
forfeited rather than to think of forty sheep as individually
affected. So when the cargo of a vessel is forfeited for

smuggling, it is the cargo as a whole which we visualize and
the District Attorney sues for�the whole body of goods
conceived as a single thing, an entity having an identity of
its own and distinct from the various articles composing it.
And in such a case the informer or the District Attorney
prosecutes what is in all its essentials one of the ancient
real actions, an action to recover a res�a collective res,
but one having the imputed attribute of individuality�for
a plaintiff who demands it in virtue of his ownership against
a wrongful possessor who ought, debet, to deliver it because
it is his legal duty to do so.

In the case of forfeiture, it is easy to recognize the
transition of title and of the right to possession, and to see
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that by the operation of law one who holds a chattel or a

body of goods may be obligated to surrender the property
to another ; in such a situation the possessor may be said to
owe the goods, which is only saying that he ought, debet,
to deliver them. And it is no more than a change in the
form of expression to speak of the property as a debt, since
it is thus due, debitwm, to another person.
If, by any other operation of law or by any fact accom

plished, one who owns goods shall lose his right in them
and become bound to transfer the possession to a new

owner, such a situation is quite within the considerations

obtaining in a case of forfeiture. In the mediaeval mind�

whether intelligibly to us or not�several other matters
effected that legal result, the creation of a duty whereby one

owed, ought, debuit, to deliver to another some thing or

some things, which might be money. Such a duty might
be created by a statute prescribing the rendition of a certain
article or so many articles, or imposed by a judgment de
claring a duty to pay, or conclusively evidenced by a sealed
instrument acknowledging an obligation in respect "of cer
tain things, or by a contract whereby the title of a former
owner was transferred to a purchaser. Even to our own

minds there is nothing bizarre in saying that by a contract

of sale Baxter's haystack became the property of Tarling,
so that the former was bound, debuit, to surrender it on

demand as a thing owed, debitum, a debt. And so we may

say, as the result of our observation to this point�and
without noting some distinctions which will require our

later attention�that the action of Debt lay, and theoreti

cally it still lies, to recover a chattel, or a body of chattels
conceived as an integral res, which the possessor is bound

by legal duty to deliver, or pay, to the plaintiff.
The transition in ancient thought from corporeal chattels

to pecuniary debts becomes somewhat more understand
able when it is recalled that pecunia itself was in primitive
thought, speech and physical fact but a step from pecus.
And the chattels of our English ancestors were, at first
almost exclusively and for a long time chiefly, the same

catalla which composed their pecora. Again, the only
money of that day was coin, a thing as corporeal as cattle ;
and the thing which *the plaintiff had in mind when he
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demanded payment of a debt or sought a money judgment
was not an indefinite sum of money, a mere financial con
cept, but a visualized bag of metallic coins, as physical a
fact as a steer or a flock of sheep. To the present day
money is a chattel ; and in the mind of the Middle Ages the
difference between money and other goods was much less
pronounced than in our ideas. Even now we speak of our
money in bank, and many men of intelligence find it difficult
to understand that what the bank owes is something else
than the roll of currency or the bag of coin which they put
through the teller's wicket. So when we seek repayment
of a loan, it is not always easy to divest ourselves of the
impression that the debtor ought, debet, to return those
very bank notes which as our property were put into his
hands. And it probably required not even an effort of the
imaginative faculty by a man of the Plantagenet period
when he assimilated a sum of money due him to a head or

a herd of cattle which a vendor had obligated himself to
deliver.

Recurring now to our case of forfeiture, let it be supposed
that the penalty prescribed for the forbidden act is, not the
loss of the boat or the flock of sheep, but the forfeiture of
a sum of money. In the mental processes which have been
mentioned, it would obviously be natural to conceive the
specified sum, not as a mere measure of some indefinite
money but as a coin or a number of coins which are, or
ought to be, in the offender's purse, and which are by the
unlawful fact transferred from his ownership to that of
the informer or some other person entitled by the statute.
The sum is idealized as a definite concrete thing�or res

which is as individual and as susceptible of identification
as any specific chattel which a like statute might name.

Indeed, in our own minds, such a . pecuniary penalty is
readily assimilated to a specific corporeal chattel; and we
are hardly conscious of using figurative language when we

say that the offender has lost his title to the money named
in the statute and that the statutory beneficiary is entitled
to recover it as his own money. And it is not at all meta
phorical to say that one who has incurred a pecuniary for
feiture is bound in law to pay it, that he ought, debet, to
render that sum to the person rightfully claiming it.
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In like manner, it is natural, or at least not difficult, to
think of the sum assessed as a tax or awarded by a judg
ment as an integral thing which it is a duty to render to
the collector or the plaintiff, and to formulate the amount

acknowledged as due by a bond or justly payable as the

equivalent of goods bought into a concrete thing, a financial
entity having the attribute of individuality and capable of

definite identification as a specific res.

By these, or some such, modes of thinking, our ancestors
converted the conception of a money debt into the concep
tion of an objective fact, as actual in their minds as the

bag of coins by which it was to be paid, and equally as

distinct from money in general�a concrete integral thing
which might be demanded by specific description eo nomine,
and recovered in right of ownership by a real action just
as might be recovered by a like action a farm, a steer or
a flock of sheep which was justly due, debitum, to the plain
tiff ; and by such course of progressive adaptation, we may

confidently surmise, from the writ of right for the recovery
of land was evolved a writ of right for the recovery of a

chattel, then for a body of chattels integrated as a single
res, and thence the writ of right for a sum of money in
like manner integrated as a single pecuniary res demand-
able in solido.

The Three Features of a Debt

The original character of Debt as a real action has per-.
sisted throughout its history. The notion of a debt as an

individual pecuniary entity, having an identity of its own

and recoverable as a specific res, has followed the action
with substantial consistency in all its long development
and its increasingly varied applications; and this theory
of the action must be had constantly in mind if we would
understand some apparently arbitrary anomalies in the
doctrine of the subject.
Conceiving a debt, whether a sum of money or a body of

other goods, as a specific and concrete res, recoverable in

specie as a house or a field may be recovered, we may expect
to find this figment of the juridical conception invested

with the essential attributes of its physical prototypes, and
the action for its recovery manifesting the capital traits
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which characterize the other real actions. We have ob

served in the typical real actions these th^Jf^T^
property sought is a single

cert- armor

a narticular house, which is demanueu � ,

teg'ral entity ; this' parcel of real property is capable of

identification by a name or by some descriptive attributes

or incidents�the farm is a definite body of so many acres,

the house may be known by its stated location ; and the thing
sought is demanded, not in virtue of any contract or as

satisfaction for any tort, but because the plaintiff is by
law entitled to it, because it is the duty of the defendant
to give it up.
In the action of Debt we may discern the presence of the

same principles, and recognize an exact analogy to the

real action in all these respects. A debt may be defined�

or at any rate described�as a certain sum of money or a

definite quantity of chattels which is conceived as consti

tuting a particular and identifiable entity, having an indi

viduality of its own and distinguished from money or goods
in general by the measure of its amount and the facts which
fix it as a segregation from other money or goods, and
which the possessor thereof is bound by some legal duty
to render to another person who is rightfully entitled
thereto�all as if the debt were a material object which
the defendant wrongfully detains or deforces, from the
owner, to whom it ought, debet, to be surrendered.
This conception, it will be observed, comprises three ele

ments which may be taken as the distinctive features of a
debt: (1) Individuality, identity, integrity or solidarity;
(2) certainty, or a definite measure in respect of its
amount; and (3) a dueness in virtue of some legal obli
gation.
Let us see how these several characteristics of the res

sued for figure in the various doctrines applicable to the
action of Debt.

The Identity of a Debt

Our debt, being the analogue of a farm, a house, a flock
of sheep or a cargo of goods, is a thing integral and indi
vidual in its nature. A field contains a number of acres
and a flock consists of many sheep ; the plaintiff suing for
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either goes not for the separate acres or sheep but for the

integrated aggregation of acres or sheep which is an identi
cal farm or flock. So a money debt is made up of divers
dollars or shillings; yet what the creditor has in mind is
not the monetary units which add up to the amount due,
but the amount as a whole, a conceptional body of money
which is thought of as something distinct from its con

stituent coins. According to the ancient mode of thinking,
at any rate, what was sued for in the action of Debt was
not some money floating at large in the ambit of indefinite
finance ; it was a definite pecuniary entity which might be
identified and recognized by its own peculiar features, of
which the amount due was one, and others were the origin
and circumstances of the owing. As a farm might be
known by name, or a flock of sheep distinguished from
sheep in general by descriptive circumstances, so a par
ticular debt might be made specific by description�as the
money due me from A. or the proceeds of my cattle. And
because the sum sought in the action of Debt was, or was
conceived to be, thus capable of distinctive designation,
and might even have a descriptive name, our fathers in the
law said that the action went for a debt eo nomine.
This characteristic of individuality is accentuated in

making the often necessary distinction between money due
as a debt and money demandable as damages; and this
essential identity, or solidarity, of a debt enables us more

clearly to draw that distinction when necessary. If, for
example, a lease by specialty contains a covenant that the
lessee shall pay a certain sum by way of rent and shall
also keep the premises in repair, the nature of his two

engagements is palpably distinct. The rent, or each install
ment thereof, as it accrues, is a certain particular sum of

money, becoming due in virtue of the covenant to pay it,
and therefore the subject of the lessee's duty to pay; and it

requires but little imagination to figure each accrued install

ment as a body of money, a pecuniary unit, which is, or
ought to be, in the lessee's hands impressed with a right
of the lessor. At any rate, the landlord when he goes to

collect is very likely to have some such picture in his mind.

If, now, the tenant fails to make the promised repairs, it
would be difficult, if not quite impossible, to frame any such
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image of the money which he ought to pay. The amount
demandable as compensation for that kind of delinquency
is not only in its nature indefinite, and a priori incom
putable, but the very nature of the liability is essentially
different from that of the duty to pay rent. The rent is a

specific sum demandable as a duty imposed by the lease;
the damages recoverable for failure to repair are an inde
terminate and unrecognizable amount to be derived from

any money found anywhere, to be segregated from the

general volume of money existing in the world.

This, be it observed, is not saying that the same pecuniary
amount may not be at once a debt or a sum payable as

damages. In the very case supposed we may, if we like,
say that the non-payment of the rent when due is a viola
tion of the lessor's right, an injury for which the derelict
lessee ought to make atonement. In this view of the matter,
the landlord may sue to recover damages for the breach of
his covenanted right to be paid money; and in such a case

the measure of his damages will�usually, at leasts�coin
cide with the amount of rent due. But here the creditor

proceeds upon a different conception of the wrong done
him, and he sues, not in Debt but in Covenant11�:not to
recover a specific parcel of money to which he has a right,
jus ad rem, but to fix upon the defendant a liability to pay
damages for a wrong done.
This distinction will take on additional importance when

we come to consider the difference between Debt and

Assumpsit, and to account for the invention of the latter
action. At present it suffices to remark that, in the words
used by more than one high authority, the distinction is
in many instances "material to be attended to." 12

For the immediate purpose, but one further observation
11 By the ancient law, and down to a comparatively modern period, the creditor in

such a case had not this choice of remedies. The rent due, being a. specific sum

of definite amount and demandable in virtue of a legal duty, was a debt, and
must be recovered as such in the appropriate action, and not in Covenant as

damages for the breach of the contract to pay it. "The law is economical ; the
fact that a man has one action is a reason for not giving him another" : 2 P. &
M. 219. The right to sue in either form was not recognized until the 17th
century ; Ames, 2 Haw. L. E. 56 ; note to 2 P. & M. 219, Mr. Perry's statement
(p. 58) is correct with reference to the time which he has in mind, but his
graphic use of the present tense is apt to mislead the student not yet acquainted
with the larger literature of the subject.

� 1 Chitty PI. 108 ; Simonton v. Winter, 5 Pet. 141.
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needs be made in relation to the solidarity of a debt, namely,
that it is still an integral thing, a single res, though stipu
lated to be paid by installments. I may declare myself
indebted in the sum of $1,000, to be paid at the rate of
$100 per month. If I choose so to phrase my acknowledg
ment, and my creditor is content to take it in that form, it
is clear that I owe only one debt, that of $1,000, and not
ten separate debts of $100. He may sue me in the action
of Debt only when the entire indebtedness is due, and he
cannot use that form of action to collect the successively
accruing installments. This apparently arbitrary rule pro
voked Lord Loughborough,13 in 1791, to great impatience;
he thought the distinction between one debt payable by
installments and several installments amounting to an

aggregate debt was wholly unreasonable, and could not "de
vise a substantial reason" why each installment should not
become a debt as it fell due. It may be, as Lord Lough
borough thought it, a mere verbal quibble ; but in an earlier
part of the same opinion he states the historical reason for
it, though he seems to have been confused, even in respect
of this, by an imaginary analogy between Debt and As
sumpsit. And, in considering the origin of Debt, it would -

be manifestly at variance with the conception which made
it possible to recover money through the form of a real
action if the distinction complained of had not been ob
served. As the debt is a pecuniary res, figured as a single
chattel it must be; like its physical prototype, recovered
in solido, and not in any fragmentary installments.

The Certainty of a Debt

Certainty in amount is an essential feature of a debt
conceived a res. A field of one hundred acres does not
satisfy the description of a field containing one hundred
and fifty ; and a flock of forty sheep is a different thing from
one of thirty. Assuming such a financial fact as a debt has
been defined to be, it is a necessary corollary of that con
ception that the thing debitum is a certain sum, a body of
13 Rudder v. Price, 1 H. Bl. 547. Other judges have expressed like vexation on account

of the supposed lack of reason for the rule, but I cannot find that any court had
denied the old doctrine or allowed recovery of installments in Debt. On the con

trary, the ancient limitation has been recognized in cases since the middle of the
last century : Ry. Co. v. Webster, 6 Exch. 277 ; Hoy v. Hoy, 44 111. 469 ; Booth
v. Hall, 6 Md. 1 ; Peyton v. Harmon, 22 Grattan 643.
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money or other goods having a definite volume and definitive

dimensions, by which it may be measured, identified and
described. It is not so many shillings or so many sheep,
which may vary somewhat from the number named, but a
specific flock of sheep or a particular congeries of coins,
which is recognizable, in part at least, by the fact that its
numerical content is fixed.

If, therefore, the plaintiff demanding a debt designates
it as of some particular number of shillings and it turns
out in the proof that what the defendant really owes is not
that amount but some other number, whether larger or

smaller, of shillings, it results that the thing described is
not proven, but another thing. Hence it was laid down by
Blackstone, so lately as 1769, that in the action of Debt "the
plaintiff must prove the whole debt he claims, or recover

nothing at all. For the debt is one single cause of action,
fixed and determined; and which, therefore, if the proof
varies from the claim, cannot be looked up as the same

contract whereof the performance is sued for. If, there
fore, I bring an action of Debt for �30, I am not at liberty
to prove a debt of �20 and recover a verdict thereon; any
more than if I bring an action of Detinue for a horse, I can
thereby recover an ox." (3 Bl. Com. 154.)
Having regard to the original idea of a debt as an indi

vidual and identical thing, to be recovered in specie like a

horse�and if not literally eo nomine, at least by definite

description equivalent to a naming�Blackstone's compari
son of suing for a horse and proving an ox is very apt ; and
the passage quoted states what was undoubtedly the original
law, and what was still, substantially at least, the law when
he wrote. Therefore, in accordance with the theory of the
action, we take as our starting point the proposition that,
because a specific res is to be recovered, Debt lies only for
a sum that is certain, a fixed amount, and that the plaintiff's
demand must be of a liquidated quantity of money.
The older law followed this principle in such degree of

consistency that for goods sold or services rendered without
a prior or contemporaneous agreement fixing the price, the
creditor could not recover at all in this form of action. So
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are the cases in the time of Elizabeth,14 and such seems

the understanding in the Six Carpenters' Case in 1610. At
the same period and more than a century later, the plaintiff
in Debt would not recover if he proved as due him a sum

variant from what he demanded ; as where he laid his debt
at �20 and the evidence showed an agreed price of 20
marks.16 Even in Indebitatus Assumpsit,� it was, so late
at least as 1593, held that the debt which was the subject
and consideration of the defendant's promise must be

exactly stated, else it was not the debt which he promised to
pay.17 A hundred and twenty years afterward this strict
ness had been relaxed in Assumpsit for a precedent debt,
but the distinction then subsisting accentuates the still

accepted conception of a debt; thus in 1715, Parker, C. J.,
said:

"If you bring Indebitatus Assumpsit for �10 for a horse

sold, if it was sold for more or less, yet the plaintiff shall
recover what it was sold for; but if Debt be brought on
that contract, if it come out to be more or less, the plaintiff
cannot recover, for it is a praecipe quod reddat for so much

money in particular." 18

Notwithstanding some very substantial mitigations of
this ancient severity, the principle that a debt is a fixed

sum, and must appear to be of predetermined amount, ob
tains in theory and often operates practically. The rule

may be stated thus : The action of Debt does not lie unless

the indebtedness asserted is either originally ascertained

or readily reducible to certainty. This excludes from the

scope of the action all cases wherein the extent of the

plaintiff's recovery is essentially indeterminate or deter

minable only by complex computation involving considera

tion of indefinable contingencies. Therefore, money claimed
14 Anonymous, Anderson 117. In 1472 Brian, C. J., said: "I bring cloth to a tailor

to have a cloak made, if the price is not ascertained before hand I shall pay for

the work, he shall not have an action against me" � Y.. B. 12 Edw. 4, 9.

"Bladwell v. Sleggein, 2 Dyer 219, b. (1562.)
10 By necessary anticipation of a subsequent subject, the student must here be ap

prised that Indebitatus Assumpsit lies only for a debt, the action going upon an

imputed promise to pay a pre-existing debt which constitutes the consideration

for the promise. At the time mentioned in the text, not only must an indebted

ness be alleged and proved, but it must be exactly stated, as is shown by the

case cited in the next note.
" Bagnell v. Sacheveysell, Croke's Eliz. 292, adjudged in 1593.
a Vaux v. Mainwaring, Fortescue, 197.
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by way of damages for a tort or for a contractual de

linquency cannot be had in this form of action, the measure

of such damages being wholly dependent upon data origi
nally unascertainable ; thus, in the case before put of a

lessee's covenant to keep the demised premises in repair,
the extent of his liability will be defined by the weather
and by casualties equally incalculable. So if the vendor of
goods should fail to deliver, or the vendee refuse to accept
them, there is nothing in the nature of either the contract
or the breach thereof, or in the circumstances necessarily
incident to the transaction, which affords any index to the
amount of loss which will result from the wrong; and in
such a situation the injury is one to be repaired by damages
liquidated after the fact, not a matter which creates a

duty to pay a certain sum recognizable as the equivalent
of a definite delinquency. Again, where the shareholders
of an insolvent corporation are by statute liable for the

corporation's indebtedness in proportion to their holdings,
it is manifest that the amount due from each person so

liable can be fixed only by ascertaining the extent of the
indebtedness and the value of the corporate resources avail
able for payment of its obligations; and, as this usually
requires investigation, appraisement and elaborate compu
tation, Debt is in general not available to enforce the statu

tory duty, but an accounting must be had by means of a
bill in equity.18 If, on the other hand, the corporate in
debtedness is liquidated, the proportion of the shareholder's
stock to the whole capital being known, there is no uncer

tainty in the situation and Debt may be used to enforce his

statutory responsibility. "In such cases the extent of the
latter's liability is fixed, and the amount with which he
should be charged is a matter of mere arithmetical calcu
lation. Actions for Debt will always lie where the amount

sought to be recovered is certain or can be ascertained from
fixed data by computation." 20

Agreeably to the same principle, the action of Debt can
not be maintained upon an obligation which is in its nature

indefinite, dependent upon contingencies, and unsusceptible
of estimation, as to pay in goods at future market prices or
18 Carrol v. Green, 92 U. S. 509.
=� Mills v. Scott. 99 U. S. 25.
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in some particular kind of currency, such as foreign money
or county warrants, whereof the value is fluctuating.
Again, upon a contract to indemnify the plaintiff against
an uncomputable amount of outstanding claims or for a

prospective loss of unpredictable extent, this action is not
available.21 Thus, where a sealed policy of insurance obli
gates the insurer to pay damages by fire or other casualty
to a certain amount, Debt will not lie for the loss though
it may equal or exceed that amount, the liability being
originally unfixed and contingent.22 If, however, the house
or the goods are valued at a certain sum, and the policy
covenants to pay that value in case of loss, the obligation
being thus fixed in amount, the action may in this case be
maintained.23
This rule, which excludes from the scope of Debt all

demands for damages and for other sums not determinate,
is subject to some apparent exceptions which really confirm
the rule by their conformity to the underlying principle.
I. For the wrongful detention of a debt the creditor is

entitled to compensatory damages, which may be assessed
in an action for the debt as an incident to the recovery
thereof. It is said by Mr. Chitty and other writers of his

generation24 that such damages are in most instances merely
nominal, and certainly they are not, as in Covenant and
Assumpsit, the principal and avowed object of the suit.
But for non-payment of money the damages recoverable
are the amount of interest on the debt at the legal rate for
the period of delay, and this is often a quite substantial
element of the recovery. Whether so or not, the addition
of such allowances by way of damages is not at all incon
sistent with the dominant principle that the action is for
a specific debt and not for damages.25
II. Again, it is fully consistent with our principle to say

that liquidated damages being a sum previously ascertained
as payable in a specified contingency, are recoverable in

Debt notwithstanding their character as damages. The
J1 Long v. Long, 1 Hill 697 ; Morgan v. Guthenberg, 40 N. J. L. 397.
" Flanagan v. Ins. Co., 26 N. J. L. 506.
� Ins. Co. v. Kearney. 16 Q. B. 925.
21 1 Chitty PI. 108 ; Selwyn's Nisi Prius, 554.
25 As in Debt, damages are laid to recover interest upon the amount of the indebted

ness, it is not reversible error if the amount of the judgment exceeds that laid

in the ad damnum clause ; Huff v. Hutchinson, 14 How. 586.
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case before cited of a valued policy is obviously quite ac

cordant with the rule that the amount recovered must be

previously ascertained. So where the defendant, in selling
his business to the plaintiff, covenanted to pay the latter so

much money if the seller should engage in the same busi

ness within a certain territory, the sum stipulated for was
recoverable in Debt upon violation of the covenant.
III. Again, which is in substance the same case, the per

formance of acts agreed upon may be secured by a bond,
acknowledging the obligor to be indebted to the obligee in

some certain sum, called a penalty, but conditioned to be
void if the obligor shall do the thing promised�as to pay

money, build a house, deliver specified goods, faithfully dis

charge the duties of an office, indemnify the obligor against
certain casualties or the default of some third person. If,
now, the obligor fails to do the thing stipulated, the sum

named as the penalty of the bond becomes an absolute debt
due to the obligee, and he may sue for it as such�the effect
of the contract being that the penalty is the predetermined
measure of the obligee's damages for the default. And in
the not very ancient law, the whole penalty was recovered
without regard to the extent of the obligor's delinquency
or to the detriment actually suffered by the obligee. Such
a judgment was for a long time subject to control by the
courts of equity, which would determine the amount of the
actual damage due to the obligor's default and require the
obligee to release the judgment upon payment of the sum

so determined ; and by the Statute of 8 and 9 William 3rd,
in 1697, it was provided that in such cases, when suit was
brought at law upon the bond, the law court should take

proof of the plaintiff's real loss and have it assessed by the
verdict, whereupon judgment should be entered for the full
penalty but to be satisfied by payment of the damages so

ascertained. In this way actions of Debt are often brought
in reality only for damages ; but still the suit goes for the

penalty of the bond, which is a fixed sum, and the judgment
is in form for that sum.
IV. In a bargain for goods or services of indefinite

amount, the parties may agree upon a rate of payment for
the commodities which shall actually be taken or rendered.
In that case upon completion of the proposed transaction
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the price due becomes ascertained by the supervening facts,
and is computable by reference to the goods or services
which have actually been accepted. Id certum est quod
certum reddi potest. The price as thus finally fixed, though
at first unknown to the parties, is deemed to have been
ascertained, as it was in fact predetermined, by the subse
quent matter which defines the extent of the contract.
Therefore, in any case wherein the amount ultimately due
is determinable by a previously fixed rule and by reference
to definite data afforded by the agreement of the parties
or by their conduct, it is thoroughly consistent with prin
ciple to say that the resultant indebtedness is a sum cer

tain, because capable of ascertainment.
Thus where the plaintiff sold an unmeasured quantity of

firewood at so much per cord, he was allowed to recover

the price upon stating the agreement and alleging the num

ber of cords taken by the buyer. So where a statute pre
scribes a penalty of treble damages for the wrongful cutting
of timber, the injured owner fixes his debt by charging the
unlawful act and averring the actual value of the timber cut.
To such cases the rule id certum est has been applied for

a long time�perhaps always, though a question was made
of the point in 1702.26 But what shall be said of the situa
tion wherein goods are sold or services rendered without
any beforehand bargain as to the price? The facts make
a case within the principle of Debt, there being a duty to

pay something, but that thing has not been reduced to cer

tainty. To us it seems obvious that the price properly
payable is the reasonable value of what has been rendered,
and that the parties presumably dealt with that measure
in their minds. Yet this was formerly not so manifest to
the judicial vision. When it began to become so, it is not
worth while now to determine; what is more material is
the fact that, even after fair value was admitted as fixing
the price recoverable, the primitive necessity of certainty
for a long time continued so potent as to require that the

plaintiff should aver the amount of that price and prove
its fairness according to his averment. If he estimated the
worth of his goods at one sum and the jury should find
another sum as the proper price, the action was lost be-
21 Ingledew v. Cripps, 2 Ld. Raym. 814.



42 GEORGETOWN LAW JOURNAL

cause of a misconception as to the exact amount due. Such
is the effect of the doctrine laid down by Blackstone in the

passage which has been quoted; and for it Blackstone had
the most imposing authority in cases decided within a

decade of his writing.
Within another decade, however, a very curious thing

happened. In 1775, Chief Justice De Grey of Common
Pleas, with Blackstone beside him on the bench, said, "On
the other question, we are equally clear that in an action
of Debt, which goes for a specific thing, the whole must be
recovered or nothing." 27 Three years afterward, in Trinity
Term of 1778, a plaintiff suing in the same court in Debt
for �200 got a verdict for �100, the defendant moved for
a non-suit, suggesting that a debt, being an entire thing,
can not be recovered in part; the court, still including De
Grey and Blackstone, declined to order a non-suit or to set
aside the verdict, thinking that "Justice had been done by
the verdict, and the sum recovered was commensurate to
the real debt" 28 and the plaintiff had judgment. At the
Michaelmas Term in the same year, in a case under judg
ment in the King's Bench, Lord Mansfield took occasion to
say�though the point was not presented by the facts�"It
is not necessary that the plaintiff in Debt should recover

the exact sum demanded." 29

I have never seen any explanation of this sudden change
in the judicial attitude. The fact seems to indicate an

agreement among the judges of the two courts to alter the
existing law ; and this rather radical step may be plausibly
conjectured as due to the liberalizing disposition of Lord
Mansfield, whose frequent inroads upon settled principles
called for much condemnatory correction in the reactionary
regime of Kenyon and Ellenborough. Be this as it may,
this particular disregard of precedent was never censured,
but the relaxation of the ancient rule remained in favor
and was explicitly approved in 1789 in McQuillin v. Cox,
1 H. Bl. 249�a case which has been frequently followed
� Hawkins v. Plomer, 2 W. Bl. 1048. In 1768, Yates, J., in the King's Bench and in

the presence of Lord Mansfield, had said: "In actions of Debt it is fatal if the
plaintiff mistake his demand, because the demand is not divisible" : Lowe v.

Peers, 4 Burrow 2231.
� Aylett v. Lowe, 2 W. BL 1221.
" Walker v. Witter, 1 Douglas 1.
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and which may be taken as settling the law upon this point.
According to the law as so settled, it seems that in actions

for goods and for services the certainty of price may be
purely theoretical, it being assumed in the absence of ex
press agreement that the parties intended the price to be
whatever was the fair value of the commodity ; and it being
held that, although the plaintiff may state that price at one
sum and the jury appraise the value at another, the plain
tiff shall recover the amount fixed by the verdict without
prejudice from the variance. This is in effect saying that
Debt may be brought upon a quantum meruit, and such is
doubtless the law now generally accepted. At the same

time, it is interesting to observe that the ancient prepos
sessions on this subject so far persisted that, as late as Mr.

Chitty's time, more than fifty years after the change of

ruling just mentioned, there was still doubt in the profes
sional mind whether Debt would lie upon a quantum meruit,
and he records that it was then usual to omit the quantum
meruit count in that action.30

a" 1 Chitty PI. 109. See the rather laborious and not very satisfactory argument to

support a ruling in favor of a quantum meruit count in Debt, by Turley, J., in
Thompson v. French, 10 Yerger 452 [1837].
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SELDEN SOCIETY: YEAR BOOKS OF EDWARD II. VOL. XVI.

7 EDWARD II. A. D. 1313-1314�Edited for the Selden Society

by William Craddock Bolland, M. A. of Lincoln's Inn and the

Northeastern Circuit, Barrister-at-Law, Late Scholar of Mag
dalene College, Cambridge. London, Quatrich, 11 Grafton Street,
W. 1922.

THE Selden Society was founded in 1887, largely
through the enthusiastic efforts of the late Professor

Maitland. The purpose of the society is "to encourage the

study and advance the knowledge of the History of Eng
lish Law." The King is patron of the society and the presi
dent is the Right Hon. Lord Justice Warrington. The

Council is composed of twenty-one members among whom
are several American scholars, Judge Julian W. Mack,
Dean Pound of Harvard, Dean Wigmore of Northwestern
and Richard W. Hale. The membership of the society is

made up of individuals and institutions of learning, prin
cipally in England and the United States, and the revenues

are derived exclusively from membership dues and dona
tions by those who are interested in the scholarly work
done under the society's auspices. Most of the leading law
schools in the United States are members of the society.
Notwithstanding its meagre, inadequate, and fluctuating
income, the Selden Society has already published thirty-
nine volumes and sixteen of these comprise the Year Book
Series. The last volume of this series has just been issued,
edited by Professor Bolland, whose article on the Year

Books in the November number of the Georgetown Law
Journal attracted wide attention.

It is always a delight to examine a new volume of the
Selden Society, not only on account of the intrinsic value
of the material presented, but on account of the fine,
scholarly manner in which the work has been done. I well
remember the great interest that was aroused when the first
volume was issued in 1887. It was edited by Professor
Maitland and entitled "Select Pleas of the Crown, 1200-

1225." These pleas are selected from the earliest records
of English criminal cases. They show the working of the
ordeals of fire and water and the gradual development of

44
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trial by jury. This first publication of the Selden Society
opened the eyes of scholars to the rich mine of legal and
historical information of the first importance that lay hid
den in the ancient unpublished records of the English
courts. Professor Maitland's death ended prematurely a

brilliant career to the inestimable loss of Anglo-American
legal learning. But the torch that he dropped has been
worthily borne by Professor Bolland. The last volume
issued by the Selden Society is a worthy successor of its

predecessors and Professor Bolland is entitled to the praise
and gratitude of English and American scholars for his
self-sacrificing zeal in this work of peculiar erudition,
whose chief reward is the consciousness of having con

tributed largely to the sum of legal learning.
This volume, in addition to the cases reported in the origi

nal law French with English translation and a concordance
of this edition with the old edition and with Fitzherbert's

Abridgement, contains tables of statutes in force, of forms
of action, and of the reported cases, together with an index
of subjects, persons and places, a legal calendar of 7
Edward II, a valuable introduction by the editor, a synopsis
of the contents of the thirty-nine volumes of the Selden

Society's publications, the Rules of the Society and a list
of the members.
The first part of the introduction treats of the Mediaeval

Sheriff. "Very frequent references are made in the pages
of these volumes of Year Books to the Sheriff, giving us

glimpses of him performing this or that duty appertaining
to his office, and neglecting to perform others; * * * busy
ing himself in every part of his county, making one wonder

how he found the days long enough to get through all the
work that was cast upon him or horses speedy enough to

enable him to keep his many engagements. * * * The

Sheriff must have been by far the busiest man in his county,
and he was probably the most unpopular. On the other
hand he had opportunities of enriching himself more than

any other man had, opportunities which he does not appear
to have neglected. * * * He was, as his name in the

vernacular plainly declares, the Shire Reeve, the chief

officer, the governor under the King of the Shire. * * * He
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was, according to Coke, Custos vitae justiciae, vitae legis et

vitae reipublicae."
In the second part of the introduction the editor gives an

interesting account of the origin and evolution of surnames

and the important part they play in early common law

pleadings. "If we ask a man casually what his name is, he
will say that it is Smith or Robinson or what not. If we

ask him in some formal fashion, he will say that it is John

Smith. He will certainly not say in either the one case or

the other that his name is John. Yet John is his name, and

Smith is not his name, but something added to his name.

This was a commonplace to the lawyers of old and to the

mediaeval reporters who have given us the Year Books.
* * * There could never have been a time, one supposes,
when surnames of a kind * * * did not exist wherever any
number of people were living in any sort of community. As

soon as you get two or three Johns, all known to everybody,
you must somehow differentiate one from another. You will

call one John the smith, another John, Harry's son, another
John of, or from York, and so on. In those early days there
was nothing hereditary about surnames. John the smith's
son Thomas might be known as Thomas the cooper or

Thomas the swift, or by any other nickname bestowed on

him by a neighbour which 'caught on.' And 'nickname,'
by the way, we may remind ourselves is exactly 'surname'
writ in English. It is an eke name, an addition to the name,
the initial 'n' having become corruptly transferred from
the article to the noun, according to a not very uncommon

habit of early Englishmen, and of Frenchmen, too; just as
sometimes they transferred the initial 'n' of the noun to
the article; which is the reason why we talk today of an

adder, instead of saying a nadder, as we ought to do and as

our early forefathers did." As a plaintiff or a defendant
must be correctly named in writ, count and all other records
in the case, and as there could be no variance between one

and another, it is easily seen that the correct use of sur
names was of great importance in the early history of com
mon law procedure, when surnames were going through the
formative period.
The remainder of the introduction Professor Bolland

devotes to an analysis of some of the more peculiar and
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important cases reported in this volume. And most inter

esting and entertaining some of these old cases are. We
have learned counsel wrangling over disputed writs and

pleadings and we listen to the crisp decisions of the judges
putting an end to the wrangling and establishing precedents
to be followed for centuries. As we read these quaint
stories of a bygone age we can readily believe Roger North's
statement about the learned Sergeant Maynard, that "he
had such a relish of the old year books that he carried one

in his coach to divert him in travel, and said he chose it

before any comedy."
It requires no more than a cursory reading of the Year

Books to convince one of the truth of the epigram that the
early history of English Law is mainly a commentary upon
Writs. The first step that the plaintiff took in his suit was
to procure a writ under which he could maintain his claim.
If his writ was held insufficient he must seek a better one.

And a writ was not to be had except at considerable expense.
A compactly stated case at the Michaelmas Term, 7

Edward II (1313) , p. 14, shows how plaintiff failed for lack
of the proper writ; and the statement of the case shows

that human nature was much the same six centuries ago

that it is now.
" 'A' brought his writ of trespass against 'B,' and counted

of an agreement made between them in accordance with

law merchant that 'B' should sell to 'A' four sacks of good
flax at a price of ten pounds for each sack ; but this same 'B'

treacherously went and put amongst the flax a great weight
of hemp, as much as four pounds, etc. ; and the writ alleged
'other offences against our peace.'
"Hedon (counsel) . Judgment of the writ, for the plaintiff

hath counted of an agreement which was made, etc., and
hath counted contra pacem. Judgment, etc.
"Friskeney (counsel). The writ saith 'other offences

against the peace.'
"Bereford, C. J. Naught can be against the peace unless

it be done by force, and for that imprisonment is awarded ;

and you have shown naught that was done by force ; there

fore advise yourselves.
"And they prayed leave to seek a better writ."

There are several suits relating to dower reported in this
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volume that illustrate the early rules of the common law

respecting marriage. It allows that marriages between

very young children were not uncommon as late as the 14th

century. The canonical doctrine was that consensus non

concubitus facit matrimonium. Where an infant wife

reached the age of twelve she could void the marriage ; as

could a boy husband on reaching the age of fourteen.
In the case of Margaret, wife of Edward, v. Banstead

(pp. 26-31), a child widow brought her writ of dower

against the guardians of the land of her late husband. It
was objected that she was only nine years of age at the time
of her husband's death, and therefore that she was not able
to become entitled to dower. She averred that, at the time
of her husband's death, she was of the age of eleven years
and more. A jury found that, at the time, she was ten and
a half. The court seemed inclined to the view that, setting
aside the canonical rule, it was a question of fact whether
a marriage had been consummated, so as to entitle plaintiff
to her dower. After various continuances the litigation
was terminated by the defendants granting to the plaintiff
her dowry.
Each case in this volume exhibits some interesting phase

of the evolution of early English law, and Professor Bol-
land's excellent translations enable one who is unfamiliar
with the language of the mediaeval reporters to trace with
out difficulty the progress of our Anglo-American Common
Law in the making.

Henry Sherman Boutell.

THE GREAT EXPERIMENT�Thomas Dillon O'Brien, Former Asso
ciate Justice Supreme Court of Minnesota. New York, The
Encyclopedia Press, 119 East 57th Street.

IN a little book of 122 pages, Judge O'Brien describes con

cisely and yet with accuracy and perfect clarity the
underlying, fundamental principles of the American Con
stitution. The author has the rare faculty of being able to
discuss serious and weighty questions of law and govern
ment in a simple and attractive manner, so that he who
runs may read and the more he reads the more he wants to
stop running and think over what he has read. Take for
example the Judge's definition of the term "Constitution,"
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as he uses it : "Taken together, the Federal and State Con
stitutions form an harmonious whole and constitute the
organic law of our government, both State and Federal, in
its entirety. They constitute our system of government,
and when the term 'Constitution' is hereafter used, it may
be understood as meaning the American System of Law and
Justice, prevailing in each State, and defined in either the
Federal or State organic law, or in both." The establish
ment of this system by the adoption of the State and Federal
Constitutions, the author following de Tocqueville, calls
"The Great Experiment."
In chapter I the author demonstrates the right of a peo

ple to a government which shall effect its safety and happi
ness. The closing words of this chapter recall Lowell's

finely expressed sentiment: "Before men made us citizens,
great Nature made us men."
The second chapter sets out the reasons for the adoption

of a written constitution. "Unless definite, bounds are

placed for the exercise of governmental power, who can

say to what lengths might go a faction or party strong in
control?"
A brief but comprehensive description of European con

ditions immediately prior to the American Revolution is
given in the third chapter. One who does not understand
these conditions cannot understand the genesis of the Amer
ican Constitution.

In chapter IV and V the author shows how arbitrary
power is withheld and individual liberty is safeguarded by
the Constitution of the United States.
Chapter VI illustrates the additional safeguards found in

the State Constitutions.

In chapter VII the author gives a lucid exposition of the
Police Power of the State and Federal governments. Hav

ing stated in chapter VIII that governments should be pro
gressive, the author in chapter IX shows that the Consti
tution requires and ensures intelligent progress. "Progres
sive legislation is not only possible, but inevitable in

America, for the reason that the fundamental law is based

upon the natural rights of man."

Nothing could be finer than the author's exposition in

chapter X of how the courts maintain the Constitution.



50 GEORGETOWN LAW JOURNAL

Judge O'Brien has the honorable lawyer's respect for the

Judiciary and the upright judge's appreciation of the re

sponsibilities lodged in the courts. "If we approve a writ
ten Constitution and further deem it wise that its pro
visions should not be set aside or ignored by the legislature
or by any man or body of men except the people themselves
in their sovereign capacity as citizens, we must approve of
and have a tribunal which has power to say when a legisla
tive or executive act or the act of an inferior court is con

trary to the fundamental law.

The provisions of the Constitution are law. A statute

passed by a legislature is law. The Constitution is the

higher law to which the statute must conform. If the two

conflict, there must be some tribunal with power to so

declare."

Chapter XI describes the place of the Supreme Court in
the American system and pays this tribute: "Had there
been no supreme tribunal to finally interpret the Constitu
tion and give it effect, we would have as many different
constructions as there are States. We would have had irre
concilable conflicts between the Federal and State govern
ments. We would have had chaos instead of law. Without
this tribunal, we never could have become a nation."
In chapter XII Judge O'Brien shows that ours is a gov

ernment maintaining the civilization which Christianity has

produced. "Christianity taught the existence of a living
God before Whom each man was equal in his natural rights
and to Whom all were responsible.
"In spite of the crimes committed in its name and in spite

of the fact that unscrupulous tyrants in the past often used
religion as a cloak to cover their lust for power and con

quest, Christianity makes for democracy and freedom.
Both Christianity and democracy are based upon the free

will and personal responsibility of each individual."

The last Chapter indicates the answer that each loyal
American should give to Webster's famous question : "What
am I to me?"

Judge O'Brien dedicates his book, which might be given
the sub-title of "A Guide to Good Citizenship," "To the
memory of my father, Dillon O'Brien, who though himself
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alien born, loved and taught his children to revere and love
the American Republic."
This tribute, with which the book begins, of a native-born

loyal son to an alien-born loyal father, illuminates the char
acterization of "a true American," with which the book
closes.
"The. citizen who gives his full allegiance to the great

underlying principles of the fundamental law as construed
and interpreted by the Supreme Court, and at the same time
believes it is the duty of government to be alert and pro
gressive in guarding individual rights, in preserving equal
opportunities for all, in rewarding industry and adding to
the sum of human happiness, in making men better, fairer
and more considerate of their fellowmen, in adjusting upon
right lines the interests of capital and labor, may call him
self, no matter where he was born, a true American and a

loyal supporter of the American government."
The Great Experiment will make an excellent manual for

classes in government and citizenship. If every alien can

didate for citizenship could be made to "read, mark, learn,
and inwardly digest" this stimulating and inspiring guide
to good citizenship, the number of hyphenated undesir
ables in this country would diminish rapidly.

Henry Sherman Boutell.

RECENT LEGAL PUBLICATIONS
Collier on Bankruptcy, 13th edition, 1923, 2 vols. (Matthew
Bender & Company, Albany, N. Y.) $40.00

Remington on Bankruptcy, 2d Ed. 1923, 9 vols. (Lawyer's Co
operative Pub. Co., Rochester, N. Y.) 40.00

Schouler-on Wills, Executors and Administrators, 6th Ed. 1923,
4 vols. (Matthew Bender & Company, Albany, N. Y.) 36.00

Hays' Enemy Property in America, 1923, 1 vol. (Matthew Ben
der & Company, Albany, N. Y.) 12.50

U. S. Compiled Statutes, Compact Edition, 1923 Supplement
(West Publishing Company, St. Paul, Minn.) 5.00

Kane's Romance and Tragedy of Banking, 1922 (Bankers Pub

lishing Company, N. Y.) 5.00

MacVeagh's Transportation Act, 1923 (Henry Holt & Com

pany, New York City) 7.50,
Huebner's Property Insurance, 1922 (D. Appleton & Co., New
York City) 3.00

Spurr's Motor Vehicle Transportation, 1923 (Motor Vehicle

Transportation, Washington, D. C.) 6.00
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Salier's Depreciation, Principles and Application, 1922 (Ronald
Press Co., New York City) 5.00

Ralston's Democracy's International Law, 1922 (John Byrne
& Company, Washington, D. C.) 1-50

Burdick's Law of American Constitutions, 1922 (G. P. Put

nam's Sons, New York City) 6-00

Beck, The Constitution of the U. S., 1922 (Geo. H. Doran Com

pany, New York City) 2.00

Wilson & Tucker International Law, 8th Ed. 1922 (Silver Bur-
dette & Co., New York City) 4.00

Wrightington on Unincorporated Associations and Business

Trusts, 2d Ed. 1923 (Little, Brown & Company, Boston, Mass.) 9.00

Cyclopedic Law Dictionary, 2d Ed. 1922 (Callaghan & Com

pany, Chicago, 111.) 6.50
Clark Surveying and Boundaries, 1922 (Bobbs-Merrill Com

pany, Indianapolis, Ind.) 5.00
Atwell's Federal Criminal Law and Procedure, 3d Ed. 1922

(E. W. Stephens Publishing Company, Columbia, Mo.) 10.00

Luce, Legislative Procedure, 1922 (Houghton Mifflin Company) 5.00
Pound's Interpretation of Legal History, 1923 (Macmillan
Company, New York City) 2.25

Van Auken, Accident and Health Insurance Law, 1922 (Mat
thew Bender & Company, Albany, N. Y 6.50

Bates New Pleading, Practice, Parties and Forms, 1923, 3
vols. (W. H. Anderson Company, Cincinnati, Ohio) 30.00

Scott & Roe, Law of Habeas Corpus, 1923, 1 vol. (T. H. Flood
& Company, Chicago, 111.) 15.00
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(The above list is furnished by John Byrne & Company, 715 Four
teenth Street N. W., Washington, D. C.)
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NOTES AND COMMENTS
CONVERSION OF JUDGMENTS RENDERED IN FOREIGN CUR

RENCY INTO LOCAL MONEY: DATE OF COMPUTATION
OF RATE OF EXCHANGE

Few general rules or principles provide a satisfactory solution for

all of the individual cases to which they are applicable, but for prac
tical purposes, definite rules must be formulated and adhered to, in

spite of the fact that rigid adherence may work an occasional hard

ship. Now and then facts and circumstances concur, the inherent

nature of which makes it particularly difficult to apply any definite

principle which will work justice to all of the parties concerned.
Violent fluctuations in rates of exchange, following the World War,

have confronted the courts with a situation which is an excellent illus

tration of the difficulty just referred to.

The awarding of judgments in money of the United States, where
the judgment, in the nature of the case, must be expressed in foreign
currency, makes it incumbent upon the courts to determine the equiv
alent in dollars of the amount of foreign money ealled for by the

judgment, by figuring the rate of exchange prevailing on some definite

date. That date may he the date of promise, in the case of a simple
contract; of maturity or demand in the case of a promissory note or

bill of exchange, of the incurring of the liability, in a suit for dam

ages in tort, or of action brought, and trial of the case. When it is

considered that in a comparatively recent case, an English debtor

bank was allowed, by tendering Soviet roubles of a current value of

approximately 25 pounds, to redeem its bonds held by a third party
as security for 750,000 gold roubles lent before the war,1 the impor-
1 British Bank for Foreign Trade Ltd. v. Russian Commercial & Industrial Bank.

38 Times Law Reports, 65.
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tance of the question under consideration^^7^^^.
Such violent fluctuations in rates of exchange have ducted the atten

tion of the courts anew to the P^Wems invaIved.

In Page vs. Levenson, et al, 281 Fed. 555, tried in the District uourt

of Maryland in the latter part of May, 1922, the plamtiff, a citizen

of France, sold certain tapestries to the defendants, who were citi

zens of Maryland. The order was given in the Spring of 1920, and

the tapestries were to be delivered at Roubaix, near Lille, for an

agreed price in francs. When the goods had been sent to Baltimore

by forwarding agents, the defendants at first delayed taking them

and then refused to accept them. Suit was brought in the District
Court on May 26, 1922.
The court found that defendants had broken their contract to the

plaintiff's damage in the sum of 84,036.65 francs, plus $139.92 inci
dental costs, in American money. At the time of trial, a franc was

worth 9.11 cents, which was about its value at the time the contract
was entered into, but when the tapestries shipped to this country
should have been paid for, it was worth but 6V2 cents, and early in

January, when the defendants definitely refused to accept the goods,
it had fallen to 6 cents. The result was that the plaintiff was en

titled to a verdict for $8,526.69, if he were to receive a sum sufficient
to give him what, on the date of trial, was the equivalent of the

francs to which he was entitled, and but $5,924.80 if he were given
only such sum as would, on the respective dates of the breaches, have
equaled the exchange value of the French money which should then

have been paid to him. The difference was $2,601.90, or 44 per cent.

of the entire amount due him.

"The specific question," said the court, "with which we have to deal

is the case of a suit brought in the courts of one country upon a

contract which required the payment in the foreign country in the

currency of the latter. The point has been discussed for centuries,
apparently without there ever having been a time when all the doctors

of the law were of one mind as to it. (Story's Conflict of Laws, par.
308 et seq.)"
The conflict still persists in this country,2 but the courts of England

3 Computation of rate as of date of breach of contract : De Rham v. Grove, 18

Abb. Prac. (N. Y.)�43.�1864. Foreign bill of exchange drawn and negotiated
in New York and payable in England.

Grunwald v. Freese, 4 Cal. Unrep. 182, 34 Pac. 73.�1893. Plaintiffs, factors in

Yokohama, brought suit against a San Francisco merchant to recover a sum in
Mexican dollars covering a balance due on a mutual current open account. In

handing down the decision, the court said: "If a man contracts to deliver wheat
on a certain day, and fails to do so, the measure of damages is the market value of
the article on tha!t day ; and in principle, it is difficult to see why the rule
should not hold good when he agrees to deliver Mexican dollars, or other foreign
money, which, in the absence of some positive law of our own, is but a com

modity.
Butler v. Merchant. 27 S. W. 193. Court of Civil Appeals of Texas. 1894.
Simonoff v. Granite City National Bank, 116 N. E. 636 ; 27 111. 248.�1917. Action
on a dishonored foreign bill of exchange.

Revillon v. Demme, 185 N. Y. S. 443, 114 Misc. 1.�1920. Notes executed and
payable in France in French money for 500 shares of stock in a French cor

poration of 226,000 francs. Held to become payable in dollars upon plaintiff's
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in a number of decisions handed down since the armistice, have, with
virtual unanimity, adopted the rule as expressed by an eminent au
thority, that "Damages for breach of contract abroad, or a debt pay
able abroad, being recovered in England, the judgment must be for
so much English money, as, if remitted to the country where the
payment ought to have been made, at the rate of exchange current at
the time the breach occurred or payment should have been made or

demanding of defendant their payment in the State of New York. The com

mencement of suit was equivalent to such a demand.
Page m. Levenson et a]., 281 Fed. 558. District Court of Maryland, 1922.
Computation of rate as of date of trial or judgment:
Toan v. LeGaux, 1 Yeates (Pa.) 204.�1793. Suit for nonacceptance of bill of
exchange drawn by defendant on person in Paris for 600 livres tournois.

Lee v. Wilcocks, 6 Serg. & R. (Pa.) 48.-1819. (This case has been followed by
subsequent decisions, upon the ipse dixit of the court, although no reasons for
the principle therein stated were given.)

Guiteman v. Davis, 45 Barb. (N. Y.) 576.�1866. Bill of exchange payable in
England in pounds sterling.

Marburg v. Marburg, 26 Md. 9, 90 Am. Dec. 84.�1866. Suit to recover balance
due for goods sold at Frankfort on the Main, to be paid for in florins at Frank
fort.

Hawes v. Woolcock, 26 Wes. 629.�1870. Note payable in Canadian currency.
In the course of the opinion, the Supreme Court said: "Perhaps a strict appli
cation of "logical reasoning to the question would lead to the result that the
premium should be estimated at the rate when the note fell due. That was

when the money should have been paid, and when the default in performing the
contract occurred. This conclusion would be supported by the analogy de
rived from the rule of damages on contracts to deliver specific articles, fixing
the market price at the time when they ought to have been delivered, as the
criterion. This rule might sometimes be to the advantage of the holder of

the note, as in the present case. In other cases where the premium was less
at the time the note became! due than at the time of trial, it would be to his

detriment. And, in view of these uncertainties and fluctuations in the rate,
upon grounds of policy, as well as for its tendency to do as complete justice
between the parties as possible, we have come to the conclusion that the true

rule in such cases is to give judgment for such an amount as will, at the time

of the judgment, purchase the* amount due on the note in the funds or cur

rency in which it is payable To accomplirH this, of course, the premium should

be estimated at the rate prevailing at the cime of trial. By this rate the holder

would neither gain nor lose by the fluctuations in the rate, but whenever he ob

tained a judgment would obtain it for a sum which would then procure him the

exact amount to which he was entitled in the proper currency. This does com

plete justice between the parties and seems, therefore, to indicate the true extent

to which the difference in such cases should affect the amount of recovery."

The Hurona, 268 Fed. 910.�1920. Libelant made advances in France to the master

of respondent's vessel, and brought suit to recover in the United States. The

court cited Kirsh & Co., et al, v. Allen Harding & Co., Ltd. K. B. Div. 36 T.

L. R. 59. 1919, in which case there was a contract made in England to pur

chase condensed milk, and a subsequent breach. It was held that the damages

which the plaintiffs, New York merchants, had suffered in dollars, should be

converted into pounds sterling at the rate of exchange prevailing at the date of

rendering judgment.
The Saigon Maru, 267 Fed. 881.-1920. Suit for breach of contract to carry a

full deck-load of timber from a port on the Columbia River to India. Libelant

became liable, as a result of the breach, for damages to a firm in Bombay,

India. Held that libelant was entitled to such damages at the rate of exchange

on the date of decree as would enable them to discharge the damages to the

Indian concern.

Liberty National Bank of New York v. Burr, 270 Fed. 251.�1921.
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the debt was incurred, will there produce the amount of the judgment
or debt, with any interest or damages included in the judgment.'"
A number of recent American decisions, however, have differed

with the English authorities. Perhaps the most comprehensive state
ment of the arguments in favor of the computation of the amount of

judgment, at the rate of exchange prevailing on the date of judg
ment, is to be found in Liberty National Bank of New York vs. Burr.4
That was a suit brought upon a bill of exchange drawn in London
and payable there in pounds sterling. Exchange was computed at

the rate prevailing at the time judgment was entered on the principle
that "a promise to pay a sum of money expressed in the terms of any
money of account is kept by payment in that money. If instead of

paying in the same money of account, the debtor pays in a different

money, he none the less keeps his promise; if the money in which he

pays is the equivalent in value of that which he promised to pay.
This means he must pay at the rate of exchange prevailing at time
of payment."
This reasoning is in line with the contention that the fundamental

object of the courts should be to enter judgment for so many pounds
or dollars as will, on the day judgment is entered, buy for the plaintiff
the precise number of francs, marks, lires or roubles to which he is

admittedly entitled.

The force of these arguments is recognized in Page vs. Levenson
et al, the case under present discussion. In reply, the court says:

"Probably no altogether satisfactory answer can be given to this

argument, except, perhaps, that in actual practice, greater hardship
may be inflicted by fixing the day of trial as that on which the con

version of the currency should be made, as when, in the case already
referred to, it was held that the English debtor had the right, by
tendering Soviet roubles, to redeem its bonds held by a third party
as security for the repayment of the gold roubles once lent it. To
take any other date than that of the breach as that at which the con

version is to be made will lead to intentional obstruction of speedy
trials or make the rights of the parties dependent upon all sorts of
accidental occurrences."

Accordingly, the court, in the Page vs. Levenson case, entered judg
ment for $5,924.80, which, at the time of the several breaches of con
tract, was the equivalent of the francs to which plaintiff was entitled.

The objections to either of the proposed solutions of the difficulty
are freely admitted by their proponents. In the case just referred to,
the court calls attention to some of the arguments which may be
made against the English doctrine : "It is not always easy to fix the
precise time of the breach. Where the suit is for a tort, is the foreign
s Westlake, Private International Law, 6th Ed. Citing Di Ferdinando v. Simon Smits'

Co. (1920, 3 K. B. 409; Barry v. Van den Hurk (1920), 2 K. B. 709; Ealli Bros.
v. Companhia Naviera, etc. (1920), 1 K. B. 614. The Volturno (1921), 2 A. C.
644.

* Supra.
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money to be turned into that of the forum as of the time when the
wrong was done, or as of the dates when the amount of the respec
tive items of damage were ascertained or liquidated? In some cases,
it will lack mutuality, and may even give an advantage to the party
in fault. In the instant case, the breaches took place about Novem
ber 1, 1920, and January 5, 1921. Suit was not brought until Sep
tember 29, 1921. At any time before proceedings were instituted, de
fendants could have tendered plaintiff the exact amount of francs
due him no matter how greatly, between the breach and the tender,
their value, as measured in American money, had fallen. Very pos
sibly that has often been done. It has been sometimes attempted
after legal proceedings have been instituted. Societe des Hotels Du
Touquet Paris Plage vs. Cummings. (Law Reports, 1921, 3 K. B.
459.")
The only answer to the objections stated is to be found in the

philosophical observation of the District Judge, that "Occasional
hardships and injustices are the necessary results of applying one

rule to all cases," and "that it is far better to have one rule than
many."
In advocating the rate prevailing at date of judgment as the basis

for computation, the court, in Liberty National Bank of New York v.

Burr, supra, frankly recognized the fact that the principle is open
to the criticism that judgments for different amounts might be en

tered on the same obligation where suits were brought on different
dates. This, however, in the opinion of the court, is due to the in
herent nature of foreign exchange transactions, and "however re

grettable this may be, the result has thus far been found to be prac

tically unavoidable."

F. J. R.

APPELLATE POWERS AND JURISDICTION OF UNITED STATES
SUPREME COURT

On April 9, 1923, the Supreme Court of the United States, speaking
through the Chief Justice, decided in the case of The Public Utilities
Commission of the District of Columbia v. Potomac Electric Power

Co., that, while Congress had the same power as the States have to

confer on the courts of the District exceptional and advisory duties,
and legislative powers as well as those strictly judicial, yet such legis
lative or administrative jurisdiction can not be conferred on the United
States Supreme Court, either directly or by appeal.
The decision in this case is far-reaching in its importance, not only

because it will doubtless set at rest for all time any attempt on the

part of the legislative' branch to enact legislation conferring jurisdic
tion on the court other than that strictly judicial in its nature, but
because it shows that the court is not to be swerved from its purpose
to keep that tribunal within the limits denned by the Constitution, by
the many recent attacks centered against its exercise of power to de-
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clare acts of Congress unconstitutional and void, because such acts,
in the opinion of a majority of the court, are in violation of the
Federal Constitution. Although constitutional amendments and
statutes have been introduced in Congress, from time to time, to de

prive the Supreme Court of this undoubted power, they have never

been seriously considered. Only last year a movement was on foot to

deprive the Court of such power by a constitutional amendment.

In this connection, we take the liberty of quoting again that last

judicial utterance of Mr. Chief Justice Taney, which was found by the
clerk and published after his death. "The Supreme Court does not

owe its existence or its power to the Legislative Department of the
Government. It is created by the Constitution and represents one of
the three great divisions of power in the Government of the United

States, to each of which the Constitution has assigned its appropriate
duties and powers, and made each independent of the other in per

forming its appropriate functions. The existence of the Court is,
therefore, as essential to the organization of the Government estab
lished by the Constitution as the election of a President or Members
of Congress."
The position and rank, therefore, assigned to this court in the

Government pf the United States, differ from that of the highest
judicial power in England, which is subordinate to the legislative
power, and bound to obey any law that Parliament may pass, although
it may, in the opinion of the court, be in conflict with the principles
of Magna Carta or the Petition of Rights.
The reason for giving such unusual powers to a judicial tribunal is

obvious. It was necessary to give it from the complex character of the
Government of the United States, which is in part National and in

part Federal. Where two separate governments exercise certain

powers of sovereignty over the same territory, each independent of

the other within its appropriate sphere of action, there was, therefore,
an absolute necessity, in order to preserve internal tranquillity, that
there should be some tribunal to decide between the Government of

the United States and the government of a State whenever any con

troversy should arise as to their respective and relative powers in

the common territory. The Supreme Court was created for that pur

pose, and, to insure its impartiality, it was absolutely necessary to

make it independent of the legislative power, and the influence, direct
or indirect, of Congress and the Executive.

It was to prevent an appeal to the sword, and a dissolution of the

compact that this court, by the organic law; was made equal in origin,
and equal in title to the legislative and executive branches of the

government.1
Last summer and fall, when the criticism of the court became par

ticularly bitter in the press, leading many people to believe that the
court frequently declared acts of Congress void as being in conflict
with the Constitution, a list was prepared at the instance of Hon.

1 Gordon v. U. S., 117 TJ. S. 697 (Appendix).
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William Ramseyer, showing all the Supreme Court cases holding acts
of Congress unconstitutional.
"This list contains forty-eight decisions by the Supreme Court de

claring acts of Congress unconstitutional and void since the founda
tion of our government, or an average of one such decision in a little
less than three years."
And the decision in the case reviewed here makes the following

observation peculiarly appropriate. He says: "The real question to
keep in mind is not how often the Supreme Court has declared acts of
Congress unconstitutional, but how often the Congress has enacted
legislation in plain violation of provisions of the Constitution"2 and
he might have added, in plain violation of, and in the face of many
decisions by the Supreme Court holding that such action by Congress
was in excess of their legislative powers; and if the repeated rebukes
from the court to Congress on the same proposition be counted as

one, as would be proper, the number of decisions holding that Con

gress had exceeded its authority, would be reduced below forty-eight.
For example, the Supreme Court, in a long line of cases, beginning

with the Ferreira ease, has held that judgments, to be the subject of
review by that court, must be rendered by a court in the exercise of

judicial power, and which the Supreme Court has power to compel
the lower court to execute.3

Accordingly, where the proceeding is ex parte, and all the judge is

required to do in the adjustment *of the claim, is to receive it when
the party presents it, and adjust it upon such evidence as he may
have before him, or be able to obtain himself, neither the evidence nor

the award being filed in the court in which he presides nor recorded

there, but he is required to transmit, both the decision and the evi

dence upon which he decided, to the Secretary of the Treasury, the
claim to be paid if the Secretary thinks it just and equitable, such a

tribunal is not a judicial one, and no appeal will lie therefrom to the

Supreme Court.4

Upon this ground the first attempts to confer jurisdiction on the

Supreme Court from the Court of Claims were abortive. It was held

that as the so-called judgments of the Court of Claims were not oblig
atory upon Congress or upon the executive department of the govern

ment, but were merely opinions which might be acted upon or disre

garded by Congress or the departments, and which the Supreme Court

has no power to compel the court below to execute, such judgments
cannot be deemed an exercise of judicial power, and cannot therefore
be revised by the Supreme Court.0

Afterwards, and in view of the decisions in these cases, Congress,
on March 17, 1866, passed an act giving an appeal from the judg-
2 Case and Comment, March-April, 1923.
a U. S. v. Ferreira, 13 How. 44.
* U. S. v. Ferreira, 13 How. 43.

''�Gordon v. U. S., 2 Wall. 211; Gordon v. U. S. 117 U. S. 697 (Appendix) ; opinion
of Chief Justice Taney. See in re Sanborn, 148 U. S. 222.
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merits of the Court of Claims to the Supreme Court, and repealing
those provisions of the act of March 3, 1863, which practically sub

jected the judgments of the Supreme Court to re-examination and

revision of the departments, and since that time no doubt has been
entertained that the Supreme Court can exercise jurisdiction on ap

peal from final judgments of the Court of Claims.6

Had Congress, in passing this act creating the Public Utilities Com
mission of the District, first informed itself of the relevant decisions
of the Supreme Court, it would have been found that it is not in the

power of Congress to assign to the courts of the United States any
duties except such as are properly judicial and to be performed in a

judicial manner; and it follows, a fortiori, that Congress cannot con

fer upon the Supreme Court the exercise of appellate jurisdiction over

decisions of a court not vested with the judicial power of the United
States.'

So where the judgment rendered by the Supreme Court would lack
the sanction that attends the exercise of judicial power, in its legal
or constitutional sense, as where the court would be without authority
to compel compliance with its findings, the appeal will be dismissed
for want of jurisdiction, and without any determination of the rights
of the parties.8
On the other hand, although the proceeding originates before a body

such as a board of commissioners, that is not a court under the

Constitution as it is organized and cannot, therefore, be invested with

any of the judicial powers conferred upon the general government,
yet, if the statute also provides for the removal of the final decision
of the board to a United States court, where it is to be regarded as

an original proceeding and heard de novo, an appeal will lie there

from, even though the transfer to the federal court from the non

judicial tribunal is called an "appeal," when it is not such in fact.9

The principle in the Ritchie case was applied in holding that the

proceeding in the United States district court in a land case in Cali

fornia, on appeal from the board of land commissioners, is an original
suit, and the whole case is open.10
And, finally, it has been held that the decision in a suit by the

United States to determine the question of fraud in obtaining an

award, brought under the authority of an act of Congress, is appeal
able, since the proceeding involves a right which in its nature is
susceptible of judicial determination; because the statute makes the
decision of the Court of Claims and the decision of the Supreme Court,
6 U. S. v. Jones, 119 U. S. 477 ; Great Falls Mfg. Co. v. Attorney General, 124 U. S.

699.
7 Hayburn's Case, 2 Dall.
Gordon v. U. S., 2 Wall. 561.

8 District of Columbia v. Edlin, 183 U. S. 862, reaffirmed in District of Columbia v.

Barnes, 187 U. S. 638.
9 United States v. Ritchie, 17 How. 525, reaffirmed in Fremont v. U. S., 17 How. 542.
"Grisar v. McDowell, 6 Wall. 363.
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a final and indisputable basis of action by the parties, and not simply
an ancillary or advisory action."
In conclusion, it may be said that, while the power of the Supreme

Court to declare an act of Congress unconstitutional should be exer
cised with great caution, because the question is one of great delicacy,
as Chief Justice Marshall pointed out," it would seem that by parity
of reasoning an equal obligation rests on Congress not to exceed its
powers, and thereby encroach upon the province of a co-ordinate
branch of our government, especially where the court has previously
denned, in clear terms, what those limitations are.

F. D. M.

RIPARIAN RIGHTS: DRAINING SURFACE WATERS INTO
WATER-COURSE: THE LIMITATION TO STREAM

CAPACITY REPUDIATED

By maxim, "water runs and ought to run as it was wont to run."
It is axiomatic, also, that every man must so use his own property
as not to injure the rights of others. Riparian owners, however, as an

incident to their ownership may, in a proper use of their land, drain
the surface water from it into the natural water-course,1 even though
the lower proprietor thereby suffers.2 They may thus increase the
volume of the stream;3 they may accelerate the flow.1 What the lower
proprietor suffers in consequence, is damnum absque injuria. But in
so doing the upper proprietor may not divert water out of its natural
course, its own water-shed. He must drain the land in the direction
nature intended." Furthermore, he must avoid exceeding the natural
u La Abra Silver Min. Co. v. U. S., 175 U. S. 423.
12 Fletcher v. Peck. 6 Cranch, p. 128.
1 "The term 'water-course' has come to have two distinct meanings : the one when

referring to that water-course in and to which riparian rights may attach, and
the other when referring to that water-course through which an upper owner

may discharge water from his land." Quinn v. Railway Co., 23 S. D. 126 ; 120
N. W. 884; 22 L. R. A. N. S. 789. It adopts a twenty-six line definition of
the drainage course from Lambert v. Alcorn, 144 111. 313 ; 33 N. E. 53 ; 21 L. R.
A. 611.

2 Kauffman v. Griesemer, 26 Pa. 407 ; 67 Am. Dec. 437 ; and cases below Note.
Contra semble Martin v. Schwertley, 155 la. 347 ; 136 N. W. 218 ; 40 L. R. A.
N. S. 160 (1912). To be explained as not involving drainage of surface waters.

"Lessenger v. City of Harlan (1918). 168 N. W. (Ia.) ; 5 A. L. R. 1523.
4 San Gabriel Valley Country Club v. Los Angeles County, 182 Calif. 392 ; 188 Pac.

554; 9 A. L. R. 1200.
* Yerex v. Eideder, 86 Mich. 24 ; 48 N. W. 875.

Vannest v. Fleming, 79 Ia. 638 ; 44 N. W. 906 ; 8 L. R. A. 277 ; 18 A. S. R. 387.
When before the Court in 1899 Mizell v. McGowan decided against diversion into
a stream even though the owner turns in another direction as much water

which would naturally have flowed into the stream when that still flowing into
it exceeds its capacity. This they think "would open up an endless series of

defences, confusing in their tendencies and largely speculative in their nature."

34 S. E. 540.

That the rule against diversion has limitations appears from the following: "If
the right to run in its natural channels was annexed to surface water as a legal
incident, the difficulties would be infinite indeed. Unless the land should be

left idle, it would be impossible to enforce the right in its vigor ; for it is

obvious every house that is built, and every furrow that is made in a field, is a

disturbance of such right." Gibbs v. Williams, 25 Kan. 214 ; 37 Am. Rep. 241.
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capacity of the channel of the stream, for if he does not need this

limitation, but causes the stream to overflow to the injury of the
lower owner, he is liable therefor in damages, according to the present
rule.6
Granting in their opinion that the rights of the riparian owner to

drain his surface water into the stream are, elsewhere, almost uni
versally so limited to the capacity of the stream, the Supreme Court
of Mississippi has refused to follow the rule establishing such limita

tion, and explicitly laid down a contrary doctrine for their state,
Board of Drainage Com'rs of Drainage Dist. No. 10 of Bolivar County
v. Board of Washington County et al, Jan. 29, 1923; 95 So. 75.

In matter of extensiveness of holdings directly involved, the case

is the most important ever decided on this point. It is an unusual

case, because it involves the concerted action of a number of owners
on both sides of the case. And it is probably only the second case in
the country, of any consequence, to divert from the rule as stated
above. The Court cites as authority "the leading case" of Mizell v.
McGowan (1897), 129 N. C. 93; 39 S. E. 729; 85 A. S. R. 705. They
refer, also, to an elaborate opinion by the Supreme Court of Cali

fornia,' decided in 1920, in which pointed and forceful dicta indicate
that the rule (recognizing the limitation mentioned) will be repudi
ated in California if a case arises there involving facts requiring a

decision on the point. The Mississippi case thus marks a distinct step
toward abrogating the rule as it stands today.
The facts in the instant case are chiefly these: The Bogue Phalia,

a stream eighty miles in length, rises in Bolivar and flows through
Washington County, Mississippi, draining about 400,000 acres of land.
The complaining Drainage District, on the lower part of the river,
and owning about thirty-eight per cent of the land naturally drained

eMcCormick v. Horan, 81 N. Y. 86; 37 Am. Eep. 479.
Waffle v. New York Cen. Ey. Co., 53 N. Y. 11.
Miller v. Laubach, 47 Pa. St. 154; 86 Am. Dee. 521.
Noonan v. City of Albany, 79 N. Y. 470.
Jackman v. Arlington Mills, 137 Mass. 277.
Tillotson v. Smith, 32 N. H. 90; 64 Am. Dec. 625.
Baltimore v. Appold, 42 Md. 442.
Jenkins v. Wilmington Ry., 110 N. C. 438 ; 15 S. E. 193.
Eibordy v. Murray, 177 111. 134 ; 52 N. E. 325.
Baldwin v. Ohio Tp., 70 Kan. 102 ; 78 Pac. 424 ; 67 L. E. A. 642 ; 109 A. S. R. 414.

� Newport News Co. v. Wilson, 16 Ky. Law Eep. 262.
Schnitzius v. Bailey, 48 N. J. E. 409 ; 22 Atl. 732.
McGillivray v. Lochiel Twp., 8 Ont. L. Rep. 446.
Callan v. Cypher Co. (1916), 71 Fla. 14; 70 Southern 841.
Lumley v. Village of Hamburg, 181 App. Div. 441 ; 170 N. Y. S. 462.
People ex rel Speck v. Peeler Drainage Com'r (1919), 290 111. 451; 125 N. E. 306

* San Gabriel Valley Country Club v. Los Angeles County, above.
'

This case was
not one of flooding but of erosion. It does not concern the drainage of surface
lands into a stream, but only the increase and acceleration of the flow of the
stream caused by confining it within an artificial impervious channel, for the
distance that -it ran through defendant's land�"the effect merely of passingdown the water in a stream more completely and speedily from one point in its
channel to another." This can be distinguished as an effort of the riparian
owner to protect his land; whereas in the instant case defendant is betteringhimself (changing swamp to farm) at the expense of the lower owner.
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by it, was organized in 1913 to relieve frequent over-flowing by flood
waters. Under direction of an eminent engineering firm, the Dis
trict, at a cost of $750,000, constructed a drainage system which
diverted, by means of canals, about two-thirds of the water of the
river, for the relief of the lower part of its basin. Thereby the 152,-
000 acres of that District secured better drainage "than any other
body of lands in the Delta"; and seventy-five per cent of them were,
at the time of suit, in a high state of cultivation.
Defendant Drainage Districts had been organized under the laws

of 1914; they constituted about sixty-two per cent of the land natur
ally drained by the Bogue Phalia, embracing about 227,000 acres.'
These Districts proposed to drain into the upper river "water which
now evaporates or is taken up by the land on which it falls without
reaching the Bogue"; and to increase greatly "the flow of surface
water which now finds its way into the Bogue, by means of collecting
such surface water into ditches and canals and projecting it into the

Bogue." This project, admittedly, would increase the flood level in
the lower reaches of the Bogue Phalia from one to three feet, ac

cording to rainfall; would render futile and ineffective the expensive
drainage system of the complaining lower District; and would subject
thousands of acres in the latter District to disastrous inundation
several times each year. The value as farm land of not less than

35,000 acres would be destroyed, and the rest of the 152,000 acres

seriously damaged and rendered of little value.

At the time of suit, respondents had adopted their proposed system,
lands had been assessed, assessments approved, and bonds for more

than a million and a half dollars had been levied; taxes in excess of
three million dollars had been levied; a large part of the work had
been done. The lower court overruled a demurrer interposed to the
bill, which asked an injunction. In the Supreme Court the decision
is reversed and the bill dismissed.

In denying relief to the lower owners the Court consider themselves
to be adopting "a rule of advancement and progress." To follow the

majority rule (limiting right of drainage to the capacity of the

stream) would, they say, prevent owners of "millions of dollars' worth
of land, equal in fertility to that of the Nile," from improving or culti

vating them. "It would, in effect, destroy the legislative policy as

manifested in our drainage laws." "It would be to deny the use of
the stream to the upper, or dominant owner, and give its entire use

(a monopoly) to the lower or servient owner." It is "more reason

able and just" to put the loss on the lower owner, who should have

reasonably anticipated the drainage of the lands above him into the
water-course running through his lands."

Injunction is a matter of grace, not of right.8 In general, equity
will not exercise "its extraordinary jurisdiction when it will operate
inequitably and oppressively."9 Here, though complainants suffer

8 Aynsley v. Glover, L. R. XVIII Equity 544.
� Pomeroy v. 5, p. 4362.



64 GEORGETOWN LAW JOURNAL

heavily by the dismissal, the respondents would lose the use of their

land in perpetuity, were equity to enjoin them from draining it. It

seems, therefore, that the Court might possibly have disposed of the

petition for injunction without passing upon the extent of the upper

owners' drainage rights. As they were not bound by previous adjudi
cations in the state on the precise extent of the rights involved,10 and

as the legislative policy of their state favors drainage of lands for

cultivation," this equity court might well have declined to afford its

peculiar remedy of injunction here, where complainants had delayed
"until the project opposed (an agricultural project of vast propor

tions) was so far under way. Furthermore, the opinion itself inti

mates the bill might have been dismissed on the ground that it would

be impracticable to enforce the restraining order of the Court."

But the Court does not refuse aid on such grounds. It explicitly
repudiates the widely recognized rule, above stated. And one reason

offered is that the lower owner should have anticipated that the upper

proprietors would drain into the stream. This reasoning is not well

taken. To charge the lower owner with notice that the land above

him would be thus drained in excess of the capacity of the stream,
seems arbitrary in view of the fact that no rule had been laid down

on the point in this state, and (quoting the opinion), "the majority
of the courts hold, and the text-writers announce it as the accepted
view, that the right of the upper owner to drain into the water-course

is qualified to the extent that the flow must not be increased beyond
the capacity of the stream." 13 Moreover, the Court says elsewhere in

the opinion, "the water-course appears to have been of good size and

sufficient capacity to ordinarily drain the watershed."" How then,
even if the owner "should have reasonably anticipated the drainage
of the lands above him"�how can he be charged with notice that such

drainage will be permitted to overflow his lands, destroy their worth
and render futile his own efforts in furtherance of good husbandry
and cultivation? Thirty-five thousand acres of improved, highly cul

tivated land are laid waste and a drainage system costing three-

quarters of a million dollars is rendered valueless by this novel

decision, repudiating a rule elsewhere long established. It is much

easier to concede that the decision is right than to agree that it is

strengthened by the argument that the lower owner cannot complain
because he should have anticipated as much.

In one other aspect the reasoning of the decision is not convincing,
whatever may be thought of the wisdom of its effect. The Court

argues: (1) The upper owners acting separately and independently

10 Third paragraph of the opinion in the instant case above, -95 So. 75.

"95 So. 75-78.
>a ibid.
13 ibid ; italics inserted.
14 95 So. 75-80 ; italics inserted.
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in discharging their waters into the stream "would, by. coincidence,"
thereby increase the flow beyond the channel capacity. But," (2)
drainage hy no one of the respondents would injure complainants,
and each respondent has an equal right to drain. Hence, (3) "the
fact or coincidence" that other upper owners exercised their indepen
dent right to drain, should not preclude any individual owner from
doing the same; and, in this case, no upper owner is to be enjoined
from exercising his right to drain "merely because others are exer

cising the same right, resulting in an overflow from the combined
waters."15

Has not the Court begged the question? The case hinges upon
whether the upper owner's right to drain is absolute, or limited. By
the majority rule it is limited.16 By that rule there is a right in the
lower owner to be immune from flood by artificial drainage of surface
waters above�whether through the action of one owner, or that of a
group. Here the upper owners propose, by acting individually, to

send down the stream a concourse of waters which will do what, by
rule of most courts, no one of them might do, namely, exceed the

capacity of the stream to the substantial damage of the lower owners.
The Court argues they cannot be restrained because they are acting
individually and no one of them is alone exceeding the stream

capacity. The opinion says, "Each upper owner exercising indepen
dently his absolute right to drain into the water -course, has done
nothing himself to injure the lower owner, because his drainage alone
would not exceed the capacity of the stream."17 But it is an assump
tion on the part of the Court to speak thus of the right as "absolute,"
in the sense of being unlimited. For if each upper owner has an

absolute right to drain, then he, acting alone, may, with impunity,
flood the stream and ignore the consequences to the lower proprietor.
But if any one upper owner is restricted in his drainage- right to

stream capacity, then a combination of upper owners can exercise no-

greater right. That many are draining simultaneously and yet no one

of them is sending down enough water to injure the servient estate�
this fact does not change the right of the lower tenement to be free
from flood.18 It does not of itself justify imposing upon the lower

proprietor a greater servitude than that to which he must submit

under the majority rule. Such circumstance may properly furnish

15 95 So. 75-78.
18 Note 6, above.
" 95 So. 75-79.
18 It does seem reasonable that one upper owner should not be precluded from drain

ing his land merely because others are already using the stream channel to the

limit of its capacity. However, it does not follow necessarily that the lower

owner must yield. It might well be considered, as suggested in Hillman Vl

New.ington, below, that the prejudice to such upper owner involves only a ques

tion of priority among the dominant estates.
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occasion for departing from the rule, but it does not, per se, afford a

reason for so doing."
The opinion is not strengthened by the argument just noticed, nor

by the attempt, considered above, to charge the lower riparian owner

with notice that his land would be subject, to this extent, to the waters

from above. The case, however, is good law, and marks a tendency in
certain states to break away from the majority rule.20 It rests for

authority upon Mizell v. McGowan.21 That case refused to follow the

stream-capacity limitation upon a riparian owner's right to drain, for
two reasons: First, they say the rule is "so extremely difficult of ap

plication as practically to destroy its value." They prefer to hold that
all surface water within "the natural landmark of the watershed"

may be drained into the stream. And, secondly, they believe "the

highest principles of public policy and of private right" demand that

we should not "prevent the drainage of large bodies of swamp lands
of great natural fertility and capable of the highest degree of im

provement." These arguments from Mizell v. McGowan are adopted,
of course, in the instant case. Considered in relation to the topog
raphy of the land, they are very persuasive. The Courts of other

states, where there are extensive swamp lands to drain, may be ex

pected to join this departure from the rule of the majority.
V. S. M.

19 Hillman v. Newington, 57 Calif. 56 ; Bill to enjoin diversion of the waters of a

stream. The Court says : "The wrong is committed by them jointly, because no

one of them is guilty of any wrong. Each of them diverts some of the water.

And the aggregate reduces the volume below the amount to which the plaintiff
is entitled, although the amount diverted by any one would not." Accord. Water

Co. v. Santa Barbara, 144 Cal. 578 ; 77 Pac.

Draper v. Brown, 115 Wis. 361 ; 91 N. W. 1001. By the several acts of numerous

defendants, waters of a lake were lowered below the level to which complainant
was entitled. Held: Though all acted independently and without concert, their
acts united and concurred in producing the injurious result. Injunction issued.

Thorpe v. Brumfitt, L. E. 8 Ch. 650.

Mining Debris Case, 16 Fed. 25.
Warren v. Parkhurst, 186 N. Y. 45.

c0Mizell v. McGowan, above.
San Gabriel Valley Club v. Los Angeles, above.
Mason v. Fulton County Com'rs (1909) ; 80 Ohio St. 151 ; 88 N. E. 401 ; 24 L. E. A.
N. S. 903 ; 131 A. S. R. 639 : "It is not more agreeable to the laws of nature that
water should descend than that lands should be farmed and mined." Quotes
Farnham on Water Rights, Vol. 3, Sec. 889d : "And if the Courts would recognize
the fact that the right to the flow of the water which has taken a definite course

is a rule of drainage and not of water courses most of the difficulties which they
have experienced would disappear."

^Mizell v. McGowan (1897), 129 N. C. 93; 39 S. E. 729; 85 A. S. R. 705 ; is recog
nized by Judge Freeman, in a very extended note, in 85 A. S. R. 705-34, as being
a distinct departure. Sheppard gives but three cases citing this case of Mizell
v. McGowan (for it was twice up on other points) and none of these directly
involves the point which is there decided. This McGowan case holds that the
owners of swamps, the waters of which naturally flow into natural water-courses,
can make such canals in the swamps as are necessary to drain them of the
water naturally flowing therein, though lower owners are thereby flooded.

Interesting cases contra on similar facts are: Jontz v. Northrup (1912), 157 Ia. 6;
137 N. W. 1056 ; Ann. Cas., 1915, C. 967. Franz v. Jacobs (1919 Ky. App.), 210
S. W. 163; Cresap v. Livington (1921 Ia.), 185 N. W. 925.
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CORPORATIONS�ELECTION OF DIRECTORS�VOTING TRUSTS
AND AGREEMENTS

In the case of People v. Burke,1 decided on January 8, 1923, the
Supreme Court of Colorado considered the validity of a contract
whereby a corporation acquired an irrevocable right to elect a part
of the directors of a rival company. The facts of the case were some
what complicated, but may be summarized as follows:
The companies in question, designated in the opinion as the storage

company and the canal company, respectively, had both been incor
porated for the purpose of operating an extensive irrigating system
in the valley of the Arkansas River. In 1896 the canal company was

in the custody of the receiver of the District Court of Prowers County;
and under the terms of a contract with the original builders of the
canal operated by it, the stockholders were about to acquire both the
legal and equitable title to the canal, which was to be conveyed to a

new canal company, thereafter to be formed by them. The storage
company, desiring to acquire the privilege of using this canal, entered
into a contract with the receiver, acting for the stockholders of the
old canal company, whereby the storage company and the new canal
company were to use the canal jointly; and in consideration for such
use, the storage company agreed to rebuild and enlarge the canal.
The stock of the new canal company, according to the provisions of
the contract, was to be issued to the shareholders of the old canal
company; and, in order to give the storage company some voice in the

management of the canal, it was further provided that the stock
holders should annually select as two of the five directors, those two
of their own number who should be selected by the storage company.
To secure the permanency of this arrangement, the provision was in

corporated in the articles of incorporation of the new canal company;
and in 1896, an order was made by the district court which apparently
sanctioned the making of the contract by the receiver.

Soon after the new company was formed, however, internal disputes
arose, and some of the stockholders of the canal company repudiated
the agreement. After several unsuccessful attempts to compromise,
the storage company began a suit in the district court to assert and
enforce its right under the decree of 1896; and in 1918, acting pur
suant to a joint recommendation of the attorneys representing the
two companies, the court rendered a decree which in effect approved
the earlier decree, but provided that thereafter the storage company

should be entitled to designate only one director instead of two, as

formerly.
In 1920, disputes again arose, and the majority of the stockholders

of the canal company refused to elect the directors in the manner

required by the decree; whereupon the storage company instituted

ouster proceedings against the directors who were elected, and also

contempt proceedings against certain of the stockholders of the canal

company. The lower court decided each case against the storage com-

1 People ex rel. Arkansas Valley Sugar Beet & Irrigated Land Co. v. Burke et a].,
212 Pae. 887.
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parry, on the ground that the decree of 1918 was absolutely void; and
these rulings were affirmed by -the Supreme Court.
There is in force in Colorado a statute regulating the election of

directors, which provides that in such elections each stockholder shall
have the right to nominate and vote, either in person or by proxy, for

each director of the corporation; and that directors shall riot be

elected in any other way. Speaking of this statute, the court said:

"We first observe that this statute is mandatory. The requirements
that each stockholder shall (not may) have the right to nominate and

Vote for each director to be elected, that directors shall not be elected

in any other way than that provided, are imperative. The entire sec

tion plainly shows that the law-making power is declaring the public
policy of the state in the important matter of choosing corporation
directors. The courts have no more right than individual stockholders
to ignore or set aside this public policy."
After reviewing the provisions of the statute and of the contract,

and pointing out the respects in which they were
'

inconsistent, the

court proceeded: "The storage, company, When this decree was ren

dered, owned 2,000 shares of the stock of the canal company. The

decree, however, gives to it, whether or not it owns a single share of
its stock, the absolute power to nominate two directors of the canal

company, one of whom must he elected by all the stockholders. The

storage company may dispose of all the stock it holds, still, by this
decree, it would have the absolute right to control the election of one
of the directors. On the other hand, it might increase its stock owner

ship to such an extent, if it has" not already done so, that it could, by
the cumulative system of voting, elect two of the remaining four

directors, and thus, with ownership of a minority of the stock, control
the affairs, of the corporation by its ability to elect a majority of the
directors. Upon the plainest principle of justice and law, a contract

having such an effect is so manifestly unfair to a majority of the

stockholders, and, being so plainly contrary to the letter and spirit of
a positive and affirmative statute, and the public policy thereby de

clared, that a court, which sits to administer justice, ought not to
sanction or uphold it, but should unhesitatingly declare it void per se."
There have been many conflicting decisions as to the validity of

transactions of this character, whereby the control of a corporation is

acquired by means of agreements with the stockholders of a corpora
tion by which they have parted with the voting power of their stock,
although retaining the legal title. In the earlier cases, such agree
ments were generally frowned upon. But, as stated by the Colorado
court in the present case: "Gradually, as business expanded and the

majority of the stockholders of corporations naturally and properly
desired to perpetuate their control, adroit lawyers drew various
forms of contracts to effectuate that purpose, which, when sufficiently
guarded, met with the approval of some of our courts."

The usual form of such agreements, at the present time, is the vot

ing trust agreement, whereby the stockholders deposit their stock with
a trustee, who is given the power for a definite period to vote the
same, the title to the stock usually being transferred to him upon a
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trust for that purpose. Such agreements are now generally held to
be valid, although there is still a decided lack of uniformity in the
cases. Various reasons have been assigned for condemning them. As
stated in a Virginia case, "some of (the cases) are decided upon con
siderations as to the nature of irrevocable proxies; others turn upon
the statute law of the state in which they are rendered; very many
rest upon the fraudulent or otherwise objectionable character of the
object to be attained; while others, it must be admitted, condemn a
trust such as that under consideration as being contrary to public
policy and for that cause null and void."2

Some of the courts go to the extent of holding the agreements void
per se.3 Perhaps the leading cases taking this view were the Shepaug
Voting Trust Cases,4 in which the Supreme Court of Connecticut held
it to be contrary to public policy to allow the shareholders to deprive
themselves of their power to vote. "It is the policy of our law that
ownership of stock shall control the property and the management of
the corporation, and this can not be accomplished, and this good policy
is defeated if the stockholders are permitted to surrender all their
discretion and will in the important matter of voting, and suffer
themselves to be mere passive instruments in the hands of some agent
who has no interest in the stock, equitable or legal, and no interest
in the general prosperity of the corporation."
Other cases in which voting trusts have been held illegal are cited

in the note."

Undoubtedly, however, the prevailing tendency is toward the view
that such agreements are not per se void; and there are many cases

which hold them valid, provided they are made for a lawful purpose,
and are not detrimental to the interests of the corporation and the
other stockholders.8 As stated in a Virginia case,' already referred
to, "... it is impossible not to be impressed with the change of

opinion which has taken place with respect to the true nature of such
contracts. In the early stages of the development of this idea, there
was a strong sentiment against them, which found expression m the

opinions of judges and in the not always temperate language of dis-

� Carnegie Trust Co. v. Security Life Insurance- Co., Ill Va. 1 ; 68 S. E. 412 ; 31

L. R. A. (N. S.) 1186; 21 Ann Cas. 1287.
� Harvey v. Linville Implement Co., 118 N. C. 693 ; 24 S. E. 489 ; 32 L. R. A. 265 ;

54 Am. St. Rep. 749 ; Kreissl v. Distilling Co., 61 N. J. Eq. 5; 47 Atl. 471;
White v. Thomas Tire Co.; 52 N. J. Eq. 178 ; 28 Atl. 75.

* Shepaug Voting Trust Cases, 60 Conn. 553 ; 24 Atl. 32.
B Luthy v. Ream, 270 111. 170 ; 110 N. E. 373 ; Ann. Cas. 1917B, 368 ; Warren v. Pim,

66 N. J. Eq. 353 ; 59 Atl. 773; Morel v. Hoge, 130 Ga. 625 ; 61 S. E. 487; 16

L. R. A. (N. S.) 1136; 14 Ann. Cas. 935 ; Haldeman v. Haldeman, 176 Ky. 635 ;

197 S. W. 378 ; Bridgers v. First National Bank, 152 N. C. 203 ; 67 S. E. 770 ;

31 L. R. A. (N. S.) 1199; Gage v. Fisher, 5 N. Dak 297; 65 N. W. 809, 31

L. R. A. .

9 Smith v. San Francisco & N. P. R. Co., 115 Cal. 584 ; 47 Pac. 582 ; 35 L. R. A.

309 ; Winsor v. Commonwealth Coal Co., 63 Wash. 62 ; 114 Pac. 908 ; 33 L. R. A.

(N. S.) 63; Bowditch v. Jackson Co., 76 N. H. 351; 82 Atl. 1014; L. R. A.

1917A, 1174 ; Brightman v. Bates, 175 Mass. 105 ; 55 N. E. 809 ; Boyer v. Nesbit,
227 Pa. 398 ; 76 Atl. 103 ; 136 Am. St. Rep. 890.

' Carnegie Trust Co. v. Security Life Insurance Co., Ill Va. 1 ; 68 S. E. 412 ; 31

L. R. A. (N. S.) 1186; 21 Ann. Cas. 1287.
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tinguished commentators upon the law; but experience has demon

strated their usefulness, and the hostility evinced toward them has

by degrees diminished."
To return to the Colorado case cited at the beginning of the article,

it should be pointed out that the court, while giving the impression
that it does not approve of contracts of this nature, carefully re

frained from stating that they may not under any circumstances be

sustained, if made for a lawful purpose, manifestly fair to all stock

holders, calculated to protect the corporate interests, and founded

upon a valuable consideration. But it was held that, under all the
authorities, the contract in the present case was void, because mani

festly detrimental to the interests of the corporation, unfair to the

stockholders, and contrary to the public policy of the state as declared

by the legislature in the General Incorporation Act. "Specifically, it
is void upon its face, because it purports to confer upon the storage
company, which has no beneficial ownership in the stock, and which
has given to the stockholders no consideration therefor, the irrevocable

power for all time to vote the stock, not in the interests of the canal

company, but in its own interests, which are antagonistic and adverse
to the interest of the canal company. It is also void upon its face,
because it purports to give to the minority stockholders the power, for
all time, to control the affairs of the canal company. The purpose
for which the contract was made, thus to perpetuate control, is un

lawful, in that it is unfair to the stockholders of the company and in
favor of a rival corporation which may not own any stock of the canal

company itself, and, if it is a stockholder, the contract discriminates
against all other stockholders. Such being our conclusion, it is un

necessary to determine whether all separation of voting power from
beneficial ownership, all irrevocable powers of attorney for the voting
of stock, or all voting trust agreements, are invalid."

H. C. B.

CIVIL RIGHTS STATUTES�CONSTRUCTION
In the late case of State v. Brown, 212 Pac. 666 (Kan.), the defend

ant was tried on an information charging a violation of the civil
rights statute of that state. The statute provided that if any owner

or manager of any inn, hotel, or boarding house, or any place of enter
tainment or amusement for which a license was required by any of
the municipal authorities of the state, should make any distinction in
its service on account of race, color, or previous servitude of the
applicant, the person so offending should be guilty of a misdemeanor.
The defendant had refused to serve a person in his restaurant on

account of color. The court held that a restaurant did not come within
any of the particular categories named, and that, while a restaurant

may be a place of entertainment, that evidently entertainment was
used jointly in the statute with amusement, and was intended to apply
to places of diversion, such as theaters. Judgment was given for
the defendant.
Under the various so-called civil rights statutes, many interesting
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cases have arisen. The question is generally one of construction, and,wnue each case depends upon the statute of that particular state, thequestion is usually one of construction of the general words with
which the statutes are usually concluded. In Cecil v. Green, 161 111.
<265, 43 N. E. 1105, the court was called upon to construe a statute
providing for all persons the full and equal enjoyments of accommo
dations at all inns, restaurants, eating houses, barber shops, convey
ances,^ theaters, and "all other places of accommodation and amuse
ment." The court held that the general words of the statute were
limited by the particular ones, and that the statute did not include a
soda fountain at a drug store. The court remarked that a drug store
was no more a place of accommodation than a clothing or grocery
store.
In the case of Bowling v. Lyon, 76 Iowa 536, 25 N. W. 766, the

plaintiff had been refused admission to a skating rink. The defendant
demurred because it was not shown that the business was carried on

by license from state or municipal authorities. The demurrer was

sustained on that ground, the court saying that in the absence of a

special privilege or license from the state, the state did not undertake
to interfere with a citizen in his private business, and "he is left free
to deal with whom he pleases."
The Nebraska court, in Messenger v. State, 25 Neb. 674, 41 N. W.

638, held that a barber shop was a place of public accommodation,
and that under the statute all citizens were entitled to its services;
but judgment was reversed because it had not been shown that the
one refused service was a citizen of the state. In New York, a shoe
shine shop is not a place of public accommodation.1
In Iowa the statute provided that all persons should be entitled to

full and equal enjoyment of accommodation at inns, restaurants, etc.,
and "all other places where refreshments are served." It was held
that these last words did not include a booth at a food show where

cups of coffee were given away, although plaintiff had paid a general
admission to the show.2

It is interesting to note the various decisions on whether a saloon is
a place of public accommodation. In Rhone v. Loomis,3 the Minne
sota court held that a saloon was not included in the general words
of the statute, "all other places of public resort, refreshment, accom
modation, or entertainment." The court said: "All legislation on the

liquor traffic is restrictive and repressive, and seems to proceed on

the theory that it is an evil and should be restricted to the smallest

practicable limits." Two judges dissented. In the Ohio case of

Kellar v. Koeber,4 it was held that the general words, "all other

places of public accommodation and amusement," did not include a

saloon, that "they (the statutes) assume that the traffic is an evil,
and they seek to discourage and restrict it." In 1914, a saloon, the
New York court held, was included in the statute as a "place of public
1 Burks v. Bosso, 180 N. Y. 341 ; 73 N. E. 58.

' Brown v. Bell Co., 146 Iowa 89 ; 123 N. W. 231.

8 74 Minn. 200; 77 N. W. 31.

*61 Oh. St. 388 ; 55 N. E. 1002.
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accommodation."5 In 1918 the highest court of that state held that a

saloon was not a place of public accommodation within the letter and

spirit of the law." Two judges dissented from this opinion, and, in

the same year, the legislature by amendment expressly included

saloons within the statute/

Where the act provides for the full and equal accommodations at

inns, restaurants, and eating houses, the proprietor of a restaurant

is liable for refusing to serve one on" account of color, even though
he offers service in a separate part of the building;8 but a refusal to
serve "mixed parties," white and colored, at the same table when there
is a willingness to serve them at separate tables is not a violation of
the New York statute.9 If meals are served only in pursuance of

previous arrangements, it is a private business, and not within the
statute under the name "eating houses";10 and an apartment house
or family hotel is not a hotel within the meaning of the act, nor a

place of public accommodation." It is to be remembered that a

statute forbidding discrimination on account of race, color, or previous
servitude does not give a right of action to one refused service purely
on personal grounds."
A statute which permits the separation of races in the public schools

is not discriminatory;13 but where the statute provides that "every
school, unless otherwise provided by law, should be open for admission
of all children," admission to a white school could not be denied a

negro even though separate schools are provided for negroes."
Likewise, it is a discrimination to refuse one a seat in a theater or

motion picture house solely on account of color, although seats are

offered in another section of the house,15 and even though the seat
offered is just as good and of the same value."

In conclusion, it might be noted that a cemetery corporation may
limit the maintenance of its. service to white people only, though
colored people were once buried there, and the plaintiff, whose Chil
dren are buried there, has no right of recovery because he is not
allowed to purchase a lot for the burial of his wife."

A. McC. H.

6Babb v. Elsinger, 147 N. Y. Sup. 98.
" Gibbs v. Arras Bros., 222 N. Y. 332; 118 N. E. 867.
7 Springer v. McDermott, 173 N. Y. Sup. 413.
8 Ferguson v. Geis, 82 Mich. 358 ; 46 N. W. 718.
9 Cohen v. Goldgraben, 170 N. Y. Sup. 407.
10 Humfurd v. Crawford, 128 Iowa 743 ; 105 N. W. 330.
11 Alsberg v. Lucerne Hotel Co., 92 N. Y. Sup. 851.
13 Noble v. Higgins, 158 N. Y. Sup. 867.

"People v. Gallagher, 93 N. Y. 438.
14 Wysinger v. Crookshank, 82 Cal. 688.

Dove v. School District, 41 Iowa 689.
18 Jones v. Kehrlein, 194 Pac. 55 (Cal.)
Anderson v. Pantages Theater Co., 194 Pac. 813 (Wash.)

10 Jones v. Moore-Wiggins Co., 136 N. Y. Supp. 578.
17 Peoples v. Forest Home Cemetery, 258 111. 36.
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EQUITABLE CONVERSION�RECONVERSION�ELECTION BY
MARRIED WOMEN AND INFANTS

Out of the -maxim that equity regards as done that which ought to
be done, there has been, developed an extended line of cases indicating
under what circumstances equity will give effect to a direction to
change real or personal property into the other form. From thence
has evolved the doctrine known as equitable conversion.
In the well-known case of Fletcher v. Ashburner, Sir Thomas Sewell,

then Master of the Rolls, gave classic expression to the nature of
this doctrine, observing "that nothing was better established than
this principle, that money directed to be employed in the purchase of
land and land directed to be sold and turned into money, are to be con

sidered as that species of property into which they are directed to be

converted; and this in whatever manner the direction is given:
whether by will, by way of contract, marriage articles, settlement, or
otherwise, and whether the money is actually deposited or only cov

enanted to be paid, whether the land is actually conveyed or only
agreed to be conveyed. The owner of the fund or the contracting
parties may make land money, or money land."

1

In that case, John Fletcher devised real and personal property to

trustees to the use of the widow for life or until marriage, and then
to be sold and the proceeds divided between the son and daughter, or
the survivor of them. Both children predeceased the widow and the

only question was whether the heirs or the next of kin of the son

should take, the court holding for the next of kin.

Out of this doctrine of conversion, there has grown a natural off

spring, adding to, yet modifying, the doctrine in its effects and conse

quences. It often happens that the entire beneficial interest in the

converted property becomes vested in a single person, who prefers to

take the property in its original form. Equity will ordinarily allow

him to do this, if he expresses his intent in clear and unequivocal
terms, in a form a court of equity can recognize.
In the recent case of Mclver v. McKinney,3 the Supreme Court of

North Carolina, in the wording of its opinion, seems to deny the right
of a beneficiary to elect as to how he will take the property, it being
there laid down:

"The right of a testator to effect his purpose by directing that

money be employed in the purchase of land, or that land be sold and
turned into money, is unquestionable, and those who claim under a will

directing such conversion must take the property in its converted

character, as if the conversion actually took place at the time of the

testator's death, unless some other time is designated in the will."

That the Court did not intend by its opinion to question the doctrine

of reconversion seems clear from a study of its earlier decisions upon

this subject.
In Brown v. Wilson,1 the Court quoting from 2 Mordecai Law Lec-

il Bro. C. C. 99 (1779).
3 114 S. E. 399, Supreme Court of North Carolina, November 15, 1922 (italics in

serted) .

* 174 N. C. 639, 94 S. E. 416.
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tures (2nd Ed.) 1370, said: "'reconversions is the result of the elec
tion expressly made or inferred by a court of equity and is the no

tional or imaginary process by which a constructive conversion is an

nulled and the constructively converted property is restored, in con

templation of a court of equity to its original actual quality.' " In
the earlier case of Duckworth v. Jordan,5 the manner of exercising
such an election was described as follows:

"In devises of the kind we are now considering, where land is
directed to be sold, and the proceeds divided, in order to make valid
election all the interests must concur, and all must be bound. If the
beneficiaries are all sui juris, such election can be made by deed in
which all join, or by answer expressly stating that the parties desire
to hold the land as it is, or this may be done partly by deed and
partly by answer (and there are other methods), but all must concur
by some action that will bind them. In case some of the beneficiaries
are infants, an election cannot be made either by or for them, except
by sanction and order of the court after due inquiry."
It is to be noted that the Court limits the class of persons capable

of electing to those sui juris.
In the present case of Mclver v. McKinney, supra, the daughter and

widow took equal shares in the proceeds of the reversion of some real

estate, directed to be sold under the residuary clause; and upon the
widow's death, the daughter became vested with the whole interest
which passed to her husband as personalty upon her decease. During
the entire period that the estate was vested in the daughter, she rested
under the double disabilities of coverture and infancy. The passage
above quoted from the opinion, which seems to deny a right of recon
version, must be understood, then, to be limited to the particular facts
of that case ; that is to say, it must be read with reference to the dis

abilities, there, of the sole beneficiary.
That the Supreme Court of North Carolina has continuously held

that an infant or a married woman cannot elect, in the ordinary man

ner of a person sui juris, is shown by the case of Clifton v. Owens,*
wherein the Court said:

"The correlative doctrine of reconversion is well understood to be
the imaginary process by which a prior constructive conversion is
annulled and taken away, and the property is restored, in contempla
tion of equity, to its original actual quality, or where the direction to
convert is revoked by act of law, or by the parties entitled to the
property, which they may elect to do. . . . Nor can an infant make
such a binding election ordinarily for the same reason, but it may be
done for him when found to be for his benefit. . . . Married women

could, formerly, elect by means of the pious fraud of a sham pur
chase of real estate, and subsequently levying a fine, or giving her
consent in open court to receive the money as personalty. . . . But all
this has been greatly modified, and the procedure made more simple
and sensible by enlightened modern legislation."
E138 N. C. 521, 51 S. E. 109 (italics inserted). In Phifer v. Giles, 159 N. C. 142,

74 S. E. 917, a deed conveying interest as land was held to show intention to
reconvert. Where there is a direction to sell at a future date, the conversion does
not occur until that date, Brothers v. Cartwright, 2 Jones' Equity 113, 64 Am.
Dec. 563 (1855). In this respect North Carolina is not in accord with the great
weight of authority.

� 170 N. C. 613, 87 S. E. 502.
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And it must necessarily be concluded, therefore, that in the present
case the Court had these limitations in mind when it held the bene
ficiary could not elect, but "must take the property in its converted
character."

Originally, at common law, a feme covert could not elect by deed,
but must obtain the aid of a court of equity.' But in later cases it
was held that she might bar her equity to a setttlement by joining
with her husband in a fine,8 or might, with her husband, exercise a

power of election," or might even exercise such election alone by a deed
of appointment giving the property in its original form.10
In the leading case of Baker v. Copenbarger,11 the rule is laid down

in these words:

"It is competent for a feme covert to elect to take the land instead
of the money; but that election can only be made under the same
forms and solemnities as by law are required to enable her to convey
the fee."

As to infants, the rule has been even more stringent; neither an

infant nor his guardian nor a court of equity could exercise the power
of election. In Seeley v. Jago,12 one thousand pounds was directed
to be laid out in lands and to be equally divided and conveyed to A, B,
and C and their heirs. They brought a bill to take as money, A being
still an infant. Lord Cowper held the infant unable to elect, saying:

"But as to the share of the infant, that must be brought before the
Master, and put out for the benefit of the infant who, by reason of
his infancy, is incapable of making an election. Besides, that such
election might, were he to die during his infancy, be prejudicial to
his heirs."

In Turner v. Street,13 the Court used language that seems to qualify
the doctrine of the earlier cases:

"If, therefore, the children of Mrs. Blackwell had an equitable right
to the land, or to the money proceeds from the sale to Thacker, and
could assert their claim to the one or the other at their election, no
court of equity should have deprived them of that right unless it ap
peared to be manifestly for their advantage to confirm the sale in
which case a court of eauity could elect for them and bind them by-
such election. I Fonb. Eq. 88, note f and the cases there cited; 3
Johns. Ch. 190."

In Lincoln v. Wakefield," both of these questions were involved. All

parties of interest joined in a petition for the discharge of the ex

ecutor, stating they desired to hold as land. This was held to be a

'Oldham v. Hughes, 2 Atk. 452 (1742).
8 May v. Roper, 4 Sim. 360 ; Forbes v. Admas, 9 Sim. 462.
8 Rice v. Bixler, 1 Watts & Serg. (Pa.) 455.
i� Walker v. Denne, 2 Ves. Jun. 170.
"15 111. 103, 58 Am. Dec. 600.
12 1 P. Wms. 389.
13 2 Rand. (Va.) 404, 14 Am. Dec. 792. See also Elliott v. Loftin, 160 N. C. 362,

76 S. E. 236 ; Meekins v. Branning Mfg. Co., 224 Fed. 202 ; Burr v. Sim, 1 Whart.

(Pa.) 252, 29 Am. Dec. 48.

"237 Pa. 97, 85 Atl. 133.
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valid reconversion, even though the husband of a feme covert did not

join, and the guardian of a minor failed to obtain permission of the

court to join with the other heirs. The right of a feme covert to elect

without her husband was sustained under the Married Women's Act

of 1887, and the election of the guardian was upheld on the ground
that the petition was necessarily approved by the Orphans' Court and
the infant did not disaffirm after attaining her majority.
Construed then in the light of these decisions, it is clear that in the

principal case the Supreme Court of North Carolina meant nothing
more than this, that, since the daughter rested under the double dis

abilities of coverture and infancy and was incapable of making an

election, she must necessarily have taken the property in its con

verted character.
P. S. P.

INTENTIONAL UNDERVALUATION OF OTHER PROPERTY
CONTRAVENES CONSTITUTIONAL RIGHT OF OWNER

TAXED ON FULL VALUATION

In these days of burdensome taxation, with the vast amount of liti

gation which naturally results, testing the tax laws in general, both
State and Federal, and through which relief is sought against indi
vidual assessment, the courts have many times had to consider the
due process and equal protection clauses of the Fourteenth Amend
ment of the United States Constitution. These cases have given rise
to many conflicting decisions, especially among the different State

courts, making the law so unsettled on certain subjects that only a

decision of the Supreme Court of the United States, directly in point,
can clear up the situation.

Perhaps the question which has caused the most difficulty, and upon
which the State authorities are in hopeless conflict, is whether a tax

payer, whose property has been assessed at full value in accordance
with a State taxing statute, while similar property in the same State
has been assessed at less than its full value, has any remedy against
such injustice, and, if so, what the nature of that remedy should be.
Most of the State courts that have allowed the taxpayer, complaining
of this condition, a remedy, have held that the proper remedy was to

have the other property in the taxing district which had been under
assessed, raised to the standard provided for in the statute. The
Federal courts have inclined toward an opposite view, however, holding
generally that the only adequate and proper remedy to be given in
such case is to reduce the individual assessment in accordance with
the general assessment throughout the taxing area.

In a very recent case, Sioux City Bridge Co. v. Dakota County, Neb.,
decided January 2, 1923, the Supreme Court of the United States was

called upon to directly pass upon this question, and, as the decision is
an important one, in that it involves a matter about which there is
such conflict and is one which affects a great number of taxpayers
throughout the country, it would seem worth while to look at the facts
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that gave rise to the controversy and analyze the Court's opinions as

delivered by Mr. Chief Justice Taft.
The case came to the United States Supreme Court on certiorari to

the Supreme Court of Nebraska. It appears that the Sioux City Bridge
Company, hereinafter called the Bridge Company, had, for a number
of years prior to 1918, returned that part of the bridge lying in
Nebraska at $600,000. When the Bridge Company received its return
blank for 1918, they sent it back unsigned, claiming that the valuation
was too high, whereupon the assessor returned the bridge at $600,000.
An appeal was taken to the board of equalization of the county, where
the assessment was raised $100,000. From this ruling an appeal was
taken to the District Court of Dakota County on the ground that the
valuation was excessive and arbitrary, that it violated the State Con
stitution requiring uniformity of taxing burdens, and that it deprived
the Bridge Company of due process and equal protection of the law as

guaranteed to it by the Fourteenth Amendment of the Federal Con
stitution. The District Court found the reasonable value of the

Bridge to be more than $700,000 as assessed, and dismissed the appeal,
without referring to the undervaluation of other property in the

County. From this decision the Bridge Company appealed to the

Supreme Court of the State, where the Court found that the valuation
of $700,000 was not so manifestly wrong as to justify its changing the
assessment. In discussing the appellan't contention that other prop
erty in the County had been intentionally and systematically assessed
at only 55 per cent of its true value and that it would, therefore, be
unjust to assess the appellant's property at its full value, the Court
said:

"While undoubtedly the law contemplates that there should be
equality in taxation, we are of the view that the plan of equalization
proposed by appellant is not the proper remedy. The rule is now

settled by a recent decision of this court, that when property is as

sessed at its true value, and other property in the district is assessed
below its true value, the proper remedy is to have the property as

sessed below its true value raised, rather than to have property
assessed at its true value reduced."

From this decision the case comes up to the United States Supreme
Court on certiorari.
Section 6300 of the Revised Statutes of Nebraska, enacted in pur

suance of Section 1, article 9, of the Constitution of Nebraska, pro
vides, in part, as follows:

"All property in this State not expressly exempt therefrom shall be

subject to taxation, and shall be valued at its actual value. * * * "

The contention of the Bridge Company is that it has been deprived
of due process of law and denied the equal protection of the laws in

violation of the Fourteenth Amendment, by reason of the fact that

the State, through its duly constituted agents, namely, the assessor

and the county board of equalization, improperly executed the Con

stitution and taxing laws of the State by intentionally and arbitrarily
assessing the property of the Bridge Company at its full value while
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other real estate and its improvements throughout the County was

assessed at only 55 per cent of its full value.

The Chief Justice, referring to the decision of the State Supreme
Court, and citing several Federal cases holding contra to that decision,1
briefly summed up the situation and announced the Court's decision as

follows :

"The conclusion in these and other federal authorities is that such
a result as that reached by the Supreme Court of Nebraska is to deny
the injured taxpayer any remedy at all because it is utterly impos
sible for him by any judicial proceeding to secure an increase in the
assessment of the great mass of underassessed property in the taxing
district. This court holds that the right of the taxpayer whose prop
erty alone is taxed at 100 per cent of its true value is to have his
assessment reduced to the percentage of that value at which others
are taxed even though this is a departure from the requirement of
statute."

The Chief Justice based this conclusion on the principle that where

it is impossible to secure both the standard of true value as pre
scribed by statute and the uniformity and equality guaranteed under

the Fourteenth Amendment, the latter is to be preferred as the ulti

mate purpose of the law, and, as the decision of the State Supreme
Court in substance and effect upholds the violation of the Fourteenth

Amendment, it could not be affirmed.

As the Court was unable to construe the ruling of the State Supreme
Court as holding that such intentional discrimination had actually been

proved, but, on the contrary, holding merely that assuming such dis

crimination, the Bridge Company had no remedy except "to have the

property assessed beolw its true value raised rather than to have

property assessed at its true value reduced," it reversed the judgment
of the lower court and remanded the case for further hearing upon the
issue of discrimination, inviting the special attention of the court to

the well-settled rule of the Supreme Court that mere errors of judg
ment do not support a claim of discrimination, but that there must be
that which, in effect, amounts to an intentional violation of the essen

tial principle of practical uniformity.2
In a series of cases,3 the same day, the Supreme Court, in contrast

to the above decision, although in entire harmony with it, held that
where the county boards in North Carolina, proceeding under the
Kevenue Act N. C. 1921, �28a, reduced the valuation of real estate in
67 counties of -the State, the reduction varying from 1 to 50 per cent,
but that in 33 counties, including those in which the largest cities were

located, no reduction was made, and that the State board, acting under
section 28g of that act, reduced the valuation of one railroad, does not
show clearly an intentional and systematic undervaluation of property
other than railroad property, which is necessary to establish discrimi-
1 Taylor v. Louisville & N. R. Co., 88 Fed. 350.

Green v. Louisville & Interurban R. Co., 244 U. S. 499.
1 Sunday Lake Iron Co. v. Wakefield Tp., 247 U. S. 350.
3 Southern Ry. Co. v. Watts, et al. ; Atlantic & Y. Ry. Co. v. Same ; Seaboard Air

Line Ry. Co. v. Same; Atlantic Coast Line R. Co. v. Same, and Norfolk Southern
R. Co. v. Same ; all decided January 2, 1923.
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nation against the railroads, Mr. Justice Brandeis, delivering the
opinion of the Court, saying:
"Unless it is shown that the undervaluation was intentional and sys

tematic, unequal assessment will not be held to violate the equality
clause." 4

From these two decisions the proper principle to be applied to cases

involving the complaint of a taxpayer whose property has been as

sessed at full value for the purposes of taxation in accordance with
a State taxing statute while other property generally throughout the
State has been underassessed can be clearly and concisely stated as

follows: that the intentional systematic undervaluation by State of
ficials of other property in the same class, contravenes the constitu
tional rights of one taxed on the full value of his property, and that
the only proper and adequate remedy to be given in such connection is
to have the property assessed at its full value reduced in accordance
with the rate of assessment generally applied.

R. A. B.

TAXATION�SUCCESSION TAXES�EFFECT OF POWER OF
REVOCATION IN A TRANSFER INTER VIVOS OF A TRUST

FOR USES NAMED IN A LAST WILL

Although the succession or inheritance tax has been for a long time
one of the recognized modes of taxation, it being one of the estab
lished features of the Roman system, yet its general adoption in com

mon law jurisdictions has been comparatively recent.1 In fact, only
during the- last generation has this form of tax gained general favor
throughout the United States, and even then many of the statutes
affected only transfers to collaterals of remote degrees. The theory
that all transfers by which one person acquires property by reason

of the decease of another should be taxed, no matter what the degree
of relationship, is an even more recent development; the point of view
being that the right of succession is the subject matter of the tax and
not merely the chance of succession.
It is elementary that an inheritance tax is a tax on the right of suc

cession2 and not on the property itself; also, that an inheritance tax
is imposed upon the distributive share" of the beneficiary and not

upon the estate in gross, the latter form being called an estate tax or

probate duty.
Under the early form of the tax laws, a conveyance to a trustee to

pay the income to the grantor for life and upon his death, to certain
named beneficiaries, was not taxable; so likewise, a grant of a re

mainder with a life estate reserved to the grantor.3 These decisions

��Sunday Lake Iron Co. v. Wakefield, 247 U. S. 350 ; Chicago, Burlington & Quincy
Ry. Co. v. Babcock, 204 U. S. 685 ; Coulter v. Louisville & Nashville R. R. Co.,
196 U. S. 599.

i See 26 R. C. L. 195.

a26 R. C. L. 195, 196.
3 26 R. C. L. 223 : see note 19.
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caused most of the states to amend their tax laws, widening their

scope to include all transfers by deed, grant, or gift intended to take

effect in possession or enjoyment after the death of the grantor.
The statute of Vermont, like those of most of the other states,

contains a provision taxing transfers "made or intended to take

effect in possession or enjoyment upon or after the death of the

grantor or donor." In the recent case of In re Fulham^ the Supreme
Court of that state has rendered an interesting decision interpreting
this section of the statute.

The facts in that case were briefly, as follows: Fulham was the

owner of certain railroad stocks; he indorsed the certificates and

delivered them to the trustees of Tufts College. In addition, he

made certain savings deposits in the name of "Trustees of Tufts

College, trustee of the estate of Volney Sewell Fulham," and de

livered the passbooks to the trustees. Two years later he executed
a writing which recited the fact that he had by his will bequeathed
the property to the college for purposes therein described, and that

he now gave said property to the trustees for the purposes named

in the abovementioned will, "except, if the funds retained by me for

personal expenses, at any time, in my judgment, shall be insufficient

therefor, or if for any reason I desire it, said trustee shall pay back

to me, on demand, any part of said trust fund."5
The court decided that since the donor reserved a power of revo

cation, the gift was not complete until his death and therefore, tax
able. "This follows from his complete power of revocation�the

absolute power to recall all he had parted with. Not that he 'did'

but that he 'could'.'"'

While the gift was undoubtedly taxable, the ground upon which
the decision was placed, does not seem absolutely satisfactory. The

question whether the reservation of a power to revoke will make a

gift taxable, has been the subject of different opinion by the courts.

In the case of Masury,' there were two sets of trust deeds; one

gave the donee the income for life and the principal on a date named,
the other was to be held subject to the order of the donor, who
ordered that the income should be paid to the beneficiary until he

should revoke. In both sets, a power of revocation was reserved.
The second set was held taxable but the first, not. The distinction
between the two, if any, was that the first was intended to be an

absolute, permanent gift, and the second, only a temporary, condi
tional one. The reservation of the power to revoke apparently was

not of itself alone sufficient to change the nature of the gift.
In the case of Bostwick,8 decided by the same court, the doctrine

of the first case was somewhat restricted. In this case, the court

said that the powers reserved were such as to negative the idea of
* 119 Atl. 433.
1 ibid. 435.
� ibid, 437.
' 28 App. Div. 580, 51 N. Y. Supp. 331 affirmed in memorandum opinion of Court

of Appeals.
� 160 N. Y. 489, 55 N. E. 208.



NOTES AND COMMENTS 81

a completed gift or complete transfer of ownership; and that there
fore, the gift was not complete until the donor's death. But, said
the court, "If a person intends in good faith to make an absolute gift
of his property during his life to others and thereby to make a pro
vision for them which shall not be contingent as to its possession
or enjoyment upon the event of his death, there is no inhibition in
the act in that respect"; which seems to make the effect of this
decision even more uncertain.
Yet in the application of these decisions by the lower courts of

New York, the reservation of a power to alter a trust has been held
to make a gift taxable, in a trust for the son for life and then to his
next of kin;* and so also, where the residue after the life estate was

to revert to the grantor or the grantor's next of kin.9

But in Pierce's Estate,10 bank deposits in the name of the parent
donor as trustee for the children, apparently given absolutely, yet
in fact controlled by the parent during his life, were held hot taxable.'
This decision was based upon the ground that it was an irrevocable
trust enforceable in equity; it reversed the contrary holding of the
lower court.

The true rule seems to be that laid down by the Supreme Judicial
Court of Massachusetts in State Street Trust Co', v. Stevens," where
it was said: "By the terms of the instrument creating the trust no

power of revocation is reserved. The test, however, by which the

exemption is to be ascertained does not depend upon whether a power
to revoke has or has not been inserted, but upon the passing of the

property with all the attributes of ownership independently of the

death of the transferror. It is the absence of the power of control
with the unrestricted right of the recipient to dispose of the property,
and to receive and use the proceeds which by the express language
of the statute subjects it to the tax."

In the principal case it was not the power of revocation alone that

destroyed the absoluteness of the gift nor was it the fact that the

trustees suffered the donor to collect the dividends on the stock during
his life." The trust was of a testamentary nature because its uses

and purposes were such as the donor in his last will should direct;
the trust was not complete until the will spoke, that is, until the
donor's death. That a trust for such persons as the donor should by
his last will appoint, or for such uses as he should therein direct, is
subject to the tax, all of the cases agree.

In Crocker v. Shaw,13 Frances Shaw transferred certain property
in trust to pay the income to herself for life and upon her death to

such persons as she should by will appoint. The date of the con

veyance to the trustee was prior to the enactment of the statute, but
� Hoyt's Estate, 86 Misc. Rep. 696, 149 N. Y. Supp. 91 ; Schermerhorn's Estate, 149

N. Y. Supp. 95.
10 132 App. Div. 465, 116 N. Y. Supp. 816, reversing 60 Misc. Rep. 25, 112 N. Y. Supp.

594; see also in re Brennan, 92 Misc. Rep. 423, 157 N. Y. Supp. 141, accord.

" 209 Mass. 373, 95 N. E. 851.
� Bullard's Estate, 76 App. Div. 207, 98 N. Y. Supp. 491.

"174 Mass. 266, 54 N. E. 549.
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it was held that the gift took effect only through the will, and was

therefore taxable. To like effect is the New York case of Ogsbury's
Estate," and the doctrine seems to be recognized in the Nebraska
case of Douglas County v. Kountz.15
In Seibert's Appeal,16 the testator had made a will giving his prop

erty to certain collaterals. A few months later he executed a deed
of trust, conveying all of his estate "in trust for the uses and pur

poses set forth in the said will." The court held this was subject to
the tax, for otherwise the tax might be easily evaded.
It seems clear that the principal case falls within this rule. The

gift in trust for the uses and purposes named in the last will, was

not a complete gift until the will became effective, regardless whether
or not a power of revocation was reserved, but if the trust had been

complete ra praesenti, for purposes named, to go into immediate

operation, it does not seem from the above decisions that the mere

reservation of a power to revoke would have of itself rendered the

gift taxable, from that reason alone. P. S. P.

"7 App. Div. 71, 39 N. Y. Supp. 97S.
ls S4 Neb. 506, 121 N. W. 593.
M 110 Pa. 329, 1 Atl. 346.
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MINIMUM WAGES�Constitutional Law�Law providing for the

fixing of minimum wages for women and children in the District of
Columbia declared unconstitutional.

Minimum Wage Board v. The Children's Hospital.
Minimum Wage Board v. Lyons, decided April 9, 1923. Supreme

Court U. S.

An Act of Congress approved September 19, 1918 (40 Stat. 960, c.

174), provides for the fixing of minimum wages for women and
children in the District of Columbia. The act provides for a board
of three members, to be constituted, as far as practicable, so as to be
equally representative of employers, employes and the public. The
board is authorized to have public hearings, at which persons inter
ested in the matter being investigated may appear and testify, to
administer oaths, to issue subpoenas requiring the attendance of
witnesses and production of books, etc., and to make rules and regu
lations for carrying the act into effect; and after a proper investiga
tion to declare standards of minimum wages for women and minors
in any occupation in the District of Columbia, and to say what wages
are inadequate to supply the necessary cost of living to any such
women workers to maintain them in good health and to protect their
morals; and to say what wages are unreasonably low for any such
minor workers. There is also a provision under which the board may
issue a special license to a woman whose earning capacity "has been

impaired by age or otherwise," authorizing her employment at less
than the minimum scale fixed under the act.

By a decision of five of the nine Justices of the Supreme Court, on
April 9, 1923, this law was declared unconstitutional because it
authorizes "an unconstitutional interference with the freedom of con
tract." Justice Sutherland delivered the opinion of the court, and

with him Justices McKenna, Van Devanter, McReynolds and Butler
concurred. Chief Justice Taft and Justices Holmes and Sanford dis

sented, while Justice Brandeis took no part owing to previous con

nection with minimum wage cases.

The statute was attacked upon the ground that it authorizes an

unconstitutional interference with the freedom of contract included
within the guaranties of the due process clause of the Fifth Amend
ment to the Constitution. The opening statement of the opinion is:

"That the right to contract about one's affairs is a part of the liberty
of the individual protected by this clause, is settled by the decisions
of this Court and is no longer open to question. Allgeyer v. Louisiana,
165 U. S. 578, 591 ; New York Life Ins. Co. v. Dodge, 246 U. S. 357,
373-374; Coppage v. Kansas, 236 U. S. 1, 10, 14; Adair v. United

States, 208 U. S. 161; Lochner v. New York, 198 U. S. 45; Butcher's
Union, etc. v. Crescent City, etc., Ill U. S. 746; Muller v. Oregon,
208 U. S. 412, 421." The Court then admits that "there is, of course,

83
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no such thing as absolute freedom of contract," and that "it is subject
to a great variety of restraints." The opinion then proceeds by
naming four classes of cases in which interference with freedom of
contract has been upheld, and endeavors to draw a distinction be
tween those cases and the minimum wage law. The cases are as fol
lows: (1) Those dealing with statutes fixing rates and charges to be
exacted by businesses impressed with a public interest. Munn v.

Illinois, 94 U. S. 113; Louisville & Nashville Railway Company v.

Mattley, 219 U. S. 467; (2) Statutes relating to contracts for the

performance of public work. Atkins v. Kansas, 191 U. S. 207; Heins
v. MeCall, 239 U. S. 175; Ellis v. United States, 206 U. S. 246; (3)
Statutes prescribing the character, method and time for payment of
wages. McLean v. Arkansas, 211 U. S. 539; Knoxville Iron Co. v.

Harbison, 183 U. S. 13; Erie Railway Co. v. Williams, 233 U. S. 685;,
(4) Statutes fixing hours of labor. Holden v. Hardy, 169 U. S. 366;
Bunting v. Oregon, 243 U. S. 426; Wilson v. New, 243 U. S. 332;
Muller v. Oregon, 208 U. S. 412; Riley v. Massachusetts, 232 U. S.

671; Miller v. Wilson, 236 U. S. 373; Basley v. McLaughlin, 236 U. S.
385.
Both of the dissenting opinions cite the same cases as those "dis

tinguished" by the majority opinion, and the dissenting Justices state
that they are unable to understand the "distinction." The majority
opinion quotes at length from Lochner v. New York, 198 U. S. 45,
which held a statute unconstitutional which restricted the employ
ment of all persons in bakeries to ten hours in one day. Both the

dissenting opinions hold that this case was overruled sub silentio by
Bunting v. Oregon, 243 U. S. 426, which held directly the opposite
without referring to the earlier case.

Mr. Chief Justice Taft, in his dissenting opinion, says that wage-
earners are not usually considered to be "upon a full level of equality
of choice with their employer"; that it is not for the Court, he thinks,
to pass on the economic justifiability of the minimum wage idea, nor
can he see why a law limiting wages is not just as constitutional
as a law limiting working hours.
Mr. Justice Holmes expresses it as his opinion that Congress and

the State legislatures have a perfect right to legislate, whether wisely
or not, "to remove conditions leading to ill health, immorality and the
deterioration of the race." With reference to infringing the right of
contract, he observes that "pretty much all law consists in forbidding
men to do something they want to do, and contract is no more exempt
from law than other acts."
Mr. Justice Holmes, in his dissenting opinion, calls special atten

tion to the following cases, upholding an interference with the free
dom of contract. Insurance rates may be regulated. German Alli
ance Ins. Co. v. Kansas, 233 U. S. 389. Contracts may be forced upon
the companies. National Fire Ins. Co. v. Wanberg, 43 Sup. Ct. 32.

Employers of miners may be required to pay for coal by weight before
screening. McLean v. Arkansas, 211 U. S. 539. Employers gen
erally may be required to redeem in cash store orders accepted by
their employes in payment. Knoxville Iron Co. v. Harrison, 183 U. S.
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13. Payment of sailors in advance may be forbidden. Patterson v.
Bark Endora, 190 U. S. 169. The size of a loaf of bread may be
established. Schmidinger v. Chicago, 266 U. S. 578. The responsi
bility of employers to their employes may be profoundly modified.
New York Central R. R. Co. v. White, 243 U. S. 188; Arizona Em
ployers' Liability Cases, 250 U. S. 400. Finally, women's hours of
labor may be fixed. Muller v. Oregon, 208 U. S. 412; Riley v. Massa
chusetts, 232 U. S. 671, 679; Hawley v. Walker, 232 U. S. 718; Miller
v. Wilson, 236 U. S. 373; Bosley v. McLaughlin, 236 U. S. 385. "In
short the law in its character and operation is like hundreds of so-
called police laws that have been upheld."
The well-reasoned opinions rendered in connection with this case

bring out forcibly the vast differences of opinion existing amongst
able jurists as to the fundamental character of the constitutional
right known as "freedom of contract." The opinion of Mr. Chief
Justice Taft and Mr. Justice Holmes, although not constituting the
opinion of the Supreme Court, cannot be dismissed as an unorthodox
expression of opinions regarding the proper interpretation of the
Constitution.
We usually think of our rights guaranteed under the Constitution

as unambiguous, well-defined, legal rights, about which there can be
no question. But when great minds like those of the Justices of the
Supreme Court are so nearly equally divided on a question like this,
it affords a striking illustration of the difficulties to be encountered
in reducing law to an exact science.

W. C. K.

CONSTITUTIONAL LAW�The words "white persons," as used in
the general naturalization laws, are synonymous with the popular un
derstanding of the word "Caucasian."

Takao Ozaww v. U. S., 43 Sup. Ct. Rep. 65.

Bhagat Singh Thind v. U. S., � Sup. Ct. Rep. � .

Two recent decisions of the Supreme Court of the United States
throw considerable enlightenment upon the meaning of the words
"white persons" as used in the general naturalization laws. In one

case the Court held that a Japanase was not eligible to become
naturalized under the naturalization laws of the United States be
cause the words "white persons" are synonymous with Caucasian;
and in the other it was held that such interpretation is synonymous
with Caucasian only so far as that word is popularly understood.
In the former case the appellant, Takao Ozawa, a person of the

Japanese race, born in Japan, applied to the United States District
Court for the Territory of Hawaii to be admitted as a citizen of the
United States. His petition was opposed by the United States Dis
trict Attorney for the District of Hawaii.
The District Court held that having been born in Japan and being

of the Japanese race, he was not eligible to naturalization under

section 2169 of the Revised Statutes (Comp. St., �4358) and denied
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the petition. Thereupon the appellant brought the cause to the Cir
cuit Court of Appeals for the Ninth Circuit and that court suspended
its decision and asked the Supreme Court of the United States for
instructions as to whether Japanese are eligible for citizenship under

the naturalization laws.
In answering the question certified the Court said in substance,

that the test afforded by the mere color of the skin was manifestly
impracticable, as that differs among persons of the same race, even

among Anglo Saxons, ranging by imperceptible gradations from the

fair blonde to the swarthy brunette, the latter being darker than

many of the lighter-hued persons of the brown or yellow races.

Hence to adopt the color test alone would result in a confused over

lapping of races and a gradual merging of one into the other, with
out any practical line of separation. The Court cited a long un

broken line of federal and states decisions, beginning with the case

of Re Ah Yup, 5 Sawy. 155 (1878), indicating that the words "white

persons" were considered to include only a person of what is popu
larly known as the Caucasian race. That conclusion having become
so well established by judicial and executive concurrence and legis
lative acquiescence, the Court did not feel at liberty to disturb it for
the reasons advanced in this case.

The effect of this conclusion is not to establish a sharp line of
demarcation between those who are entitled and those who are not
entitled to naturalization, but rather a zone of more or less debat
able ground outside of which, upon the one hand, are those clearly
eligible, and outside of which, upon the other hand, are those clearly
ineligible for citizenship. In determining the individual cases falling
within this zone the Court felt bound by what the court, in Davidson
v. New Orleans, 96 U. S., 97, 104, called "the gradual process of

judicial inclusion and exclusion." The appellant being clearly of a

race which is not Caucasian and therefore belonging entirely outside
on the negative side, the question as to the eligibility of Japanese
to become naturalized citizens was answered in the negative.
The second decision above alluded to was in a case brought by

Bhagat Singh Thind, declared to be a high caste Hindu, born in
Punjab, India. He came to this country in 1913, was drafted in the
war, and had received an honorable discharge. His application for
naturalization papers was filed in the United States District Court
for Oregon and a certificate of citizenship granted over the protest
of the Government. Bhagat claimed that he was a descendant of the
Aryans of India, belonging to the Caucasian race, and "white" within
the meaning of our naturalization laws. The case was -appealed to
the Circuit Court of Appeals and from there was passed on to the
Supreme Court of the United States.
The Court, in denying his right to citizenship, held that the mere

fact that he could establish a line of descent from a Caucasian an

cestor is not necessarily conclusive, as the words "white persons"
are words of common speech and not of a scientific origin, therefore
should be interpreted as synonymous with Caucasian only so far as

that word is popularly understood, and not in accordance with the
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science of ethnology. In this connection the Court said: "It would be

obviously illogical to convert words of common speech used in a statute
into words of scientific terminology when neither the latter nor

science, for whose purpose they were coined, was within the con

templation of the framers of the statute."
That the Hindu was not within the contemplation of Congress in

the enactment of the naturalization laws, seemed to be clear from the

provisions of the Act of February, 1917, excluding from admission to
the United States all natives of Asia within certain geographical
limits, including the whole of India. This, the Court found, was

"persuasive of a similar attitude toward Asiatic naturalization as

well, since it is not likely that Congress would be willing to accept,
as citizens, a class of persons whom it rejects as immigrants."
Thus by the process of judicial inclusion and exclusion the Hindu

was held not to be Caucasian within the popular meaning of that

term, and therefore ineligible for citizenship as a "white person"
under the general naturalization laws.

J. A. C.

TORTS�Resolve Authorizing Bringing of Action Against State Held
to Render Doctrine of Respondeat Superior Applicable.

Austin W. Jones Co. v. State (Supreme Judicial Court of Maine, Feb.
9, 1923), 119 Atlantic 577.

This was an action against the state for the loss by fire of certain

buildings and personal property. The fire was kindled by one George
Stanchfield, who was formerly an inmate of the Bangor State Hos

pital, an institution for the care of insane persons. Stanchfield had
been committed to the hospital suffering from dementia praecox;
on the 25th of April, 1920, which was about two months after his

committment, he was allowed his liberty in the custody of his mother.
This was done on the advice of Dr. Hedin, the superintendent of the
hospital, who was an official of the state. The evidence tended to

prove that Stanchfield was not a proper person to be at large, and
his release was due to negligence on the part of the doctor. The

question to be decided was whether the negligence of the doctor would

make the rule of respondeat superior applicable to the state.

There was a legislative resolve which authorized the bringing of

such an action. There was a provision in this resolve as follows:

"The liabilities of the parties shall be the same as the liabilities be

tween individuals." The lower court held for the plaintiff, and the

state brought exception and moved for a new trial. The ground of

the exception was the refusal of a request to charge the jury that in

spite of the authorization of the suit the state was not as a matter

of law liable for the negligence of its officials or employes.
It has been one of the cardinal rules of law that a sovereignty is

not liable to suit by its subjects. There has been a tendency to get

away from this idea, and states
^
have authorized such suits as a

matter of justice. This is especially true of tort actions for which
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there was no redress against the state because of the neglect of
duty of its officials. It has been repeatedly held that the liability is
that of the official and not the state. This has been true although
the right to sue on contracts is given.
In Gibbons v. U. S., 8 Wall. 269 it was held that the right to sue

on a contract did not give a right to sue on a tort arising out of the
contract. In State v. Elliott 212 S. W. 695 it was held that when a

state makes a contract, it is bound the same as an individual would be

by a like contract, notwithstanding the state cannot be sued without
permission.
In Di Marco v. State, it was held that the state was immune from

liabilities for damages for negligence except in cases where it has

expressly waived immunity or assumed liability by constitutional or

legislative enactment. In the case of Guterkunst v. State, 177 N. Y. S.

192, it was held that the state was not liable for negligence of its
officers unless statute imposes such liability; for the rule of respondeat
superior does not apply; the negligence being deemed that of the
official charged with the performance of the duty and not that of the
state. In Producer's Oil Co. v. State, 213 S. W. 349, it was held that
the state has no special immunities or privileges as to rules of evi
dence or burden of proof when immunity is waived.
In the present case the court held that because of the provision

in the resolve in regard to liabilities of the parties being the same as

individuals, the doctrine of respondeat superior applied, as it was

the express purpose of the resolve to have it do so.

There was a question as to the amount of damages. It was claimed
that damages for the loss of profits in connection with the destruc
tion of an established milk route should not be allowed as they were

speculative. As this was an established business, from which dam
ages were easily ascertainable, the court held them proper.

Loss of profits from the destruction or interruption of an estab
lished business may be recovered where the amount of loss is shown
with reasonable certainty, Bokoshe Smokeless Powder Co. v. Bray,
155 P. 226. In an action for wrongfully polluting a stream so as to

prevent plaintiff from harvesting ice, evidence of the profits of the
ice business before and after injury was admissible in estimating the

damages sustained, and loss of profits were not too remote or specu

lative, Lawton v. Herrick, 76 A. 986, 83 Conn. 417.
The verdict also included damages for the loss of prospective value

of young stock by reason of the destruction of the older members of
the herd, which, if allowed to live, would by dairy record or record
of progeniture, enhance the value of the younger stock. This was

held to be speculative damages and not recoverable.

Damages from loss of profits by a tenant from keeping boarders
were too speculative to be recoverable on her being compelled to
abandon premises, Hedrick v. Smith, 146 S. W. 305. No substantial
recovery may be based on mere guesswork or inference; without evi
dence of facts, circumstances, and data justifying an inference that
the damages awarded are just and reasonable compensation for the
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injury suffered. American Smelting Co. v. Riverside Dairy Co., 236
Fed. 510, 515; Dean v. Conn. Tobacco Corp., 88 Conn. 619, 92 A. 408.

F. A. M.

PATENTS�Under a contract for general employment to devise

improvements, invention and patent belong to employe, employer has
license to use.

Peck v. Standard Parts Company, 282 Federal 443.

The Hess-Pontiac Spring and Axle Company, the employer, was

engaged in manufacturing springs for the Ford automobile, and de
sired automatic machinery for such manufacture. They entered into
an agreement with the plaintiff whereby he was to devote his time
to the development of a process and machinery for the production
of the spring now used on the Ford car. The compensation was fixed
at $300 per month with a bonus of $100 a month if the invention
was made in a specific time. Further, the plaintiff was to receive a

bonus of $10 for every per cent of reduction of direct labor cost.

The plaintiff proceeded under the agreement and completed a series
of machines. One of these was known as No. 9, which completed
the forming of the spring and gave it an oil bath at the same time.
The compensation provided for was paid. During this time the Hess-
Pontiac Company came into the hands of the Standard Parts Com

pany who became the employers. A patent was applied for and
received by the employe, and negotiations were entered into for the

making of a permanent contract with the employer. These negotia
tions failed because of a misunderstanding and this suit is brought
in the form of an infringement of the patent. In a cross bill the
defendants claim the right to the title of the patent. The District
Court held that the bill should be dismissed and that the plaintiff
convey to the defendant the title to the patent. The question is as to

who should have the title to the patent? Court:
Under a contract of general employment any invention or patent

belongs to the employe subject to the right of the employer to use it

in his shop, such use to be limited by the facts in each case. Thus

in Hapgood v. Hewitt, 119 U. S., 226, the court held this same thing
and further that there could be no general rule laid down as to the

time that an employer should be allowed to use the patent, except as
determined by the facts of the case. However, where there is an

express contract that all inventions shall belong to the employer then
that contract can be enforced by either party. Mississippi Company
v. Frazen, 143 Federal 501. In discussing the case of Gil v. United

States, 160 U. S., 426, where it was held that if the contract was

to invent a specific thing, any such invention would belong to the

employer because it would be doing just what the contract called for,
said that there were no such facts in this case as would justify such

a holding. There it was a special employment and here we have a

general one. In Wilson v. J. G. Wilson it was held that the invention

would belong to the employe even though the work was done in . the
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shops of the employer at his expense (241 Federal 494). As to the

limiting of the employer's right to use the invention it was said in
Bucroft & Blackman v. Rooney, 268 Federal 545, where the employe
gives notice that the right to use the patent is contingent with the

employment, it is so limited. If the employe was hired to invent a

certain article or improve it, such as an oil pump, it was held that
where he invented a tool to work on such an invention the tool did
not belong to the employer because it was not within the contract to
invent an oil pump. It was a different article and therefore the

employer could only claim the right to its use. Detroit Lubricator

Company v. Lavigne, 151 Michigan, 650. A simple contract does not

require an assignment of a patent during employment under that
contract. Triumph Electric Company v. Thullen, 225 Federal 293.

J. J, McG.

AGENCY�Master and Servant�Liability of Owner of Motor Truck
for Negligence of Chauffeur's Helper Forbidden to Drive Truck.

In the case of Boettcher v. Best and Co. (197 N. Y. S., 1), it was
held that a motor truck owner is not liable for the negligence of a

chauffeur's helper forbidden to drive. The facts were undisputed.
The defendant's electric delivery truck was parked in an alley while
the chauffeur had gone indoors, leaving a youth employed to deliver

packages, but not to drive, to watch the truck and its contents. The

plaintiff drove into the alley, and, the traffic becoming congested, a

policeman told the youth in charge of the defendant's truck to move

it a little in order to make more room. The lad refused on the
ground that he was not the chauffeur and had been forbidden to drive,
whereupon the policeman told him to stay where he was. Afterward,
however, on his own initiative he attempted to move the truck, and
by unskillfull driving injured the plaintiff.
During the course of the trial it was proved that the defendant

by posters had warned employes other than chauffeurs not to drive.
the company's trucks. Against a decision for the plaintiff an appeal
was made and the judgment reversed.
It has long been established that a master is liable for the acts

committed by the servant in the scope of his employment. When,
however, the servant employed to do one thing does something else,
which he not only is not hired to do, but which he has been expressly
prohibited from doing, and injury to a third person results, no re

sponsibility attaches to the master, it was decided in Exposito v. Ex
press Co. (182 N. Y. S., 97), where the facts were similar to the
leading case.

That the injury is inflicted by a servant using the property of his
master is not sufficient; it must appear that he was employed to
use that property in the way in which he did use it in inflicting the
injury (Rose v. Balfe, 223 N. Y., 481). In this case the defendant's
car was in storage, and his chauffeur without his consent and against
his orders removed the car for the purpose of testing it. Because
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of the chauffeur's negligence the plaintiff was injured. It was held
that the defendant was not liable. Here the agent was employed to

operate the car, but at the time was forbidden to do so; while in the

leading case the agent was not hired to drive under any circumstances.
It would seem, therefore, that the decision in the leading case is in
accord with decided New York precedents.
Nevertheless, there is a well-established line of cases which take

the contrary view. In Adams Express Co. v. Lansburgh Bros. (49
D. C. Appeals, 144), a District of Columbia case where the facts
were similar, a decision was rendered against the defendant, the
master being held liable. Here the case of Oxman v. Washington
Gaslight Co. (38 D. C. Appeals, 150), was quoted in point, in which
the court said: "The true test in measuring the principal's liability
is whether the act of the agent was done in prosecution of the busi
ness either impliedly or expressly entrusted to the agent by the prin
cipal." It was argued that it would be contrary to public policy to

allow private instructions from the principal to the agent to negative
the principal's liability for acts done in the implied scope of the

agent's authority, and that a chauffeur's helper driving the car is
such an act within the implied scope of his authority.
In Duggins v. Watson (15 Ark., 118), the court held that: "If dis

obedience of instructions by an agent will exonerate the principal, the
rule of respondeat superior, designed for the protection of innocent
third parties, virtually will be abrogated." The case of Adams Ex

press Co. v. Lansburgh Bros, is therefore supported by established
authority with which the leading case would seem to be at variance.

H. C. S.
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