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SOME PROBLEMS IN THE SYNTHETIC DE-

By Frederick J. de Sloovere

T the present time, when Anglo-American law has be
come somewhat overgrown and when the traditional
materials and statutory changes and innovations are

highly complicated and diffuse, the processes involved in
the making, interpreting, and application of law have most
need of co-ordination and unification through the consistent
application of a more scientific legal method. This must
be developed from our traditional methods and adapted to
our own legal experience and problems. The accumula
tions of centuries of legal rules and doctrines must also be
brought into harmony by some sort of synthetic method.
For these tasks (especially the creation of a scientific legal
method) more than the accumulated experience of lawyers,
judges, and jurists with regard to the content of law and
to the methods of its creation and application is necessary.
Deduction, induction, and philosophy�especially in the ap
plied form of philosophy of law�must be understood in
their relations to one another, and combined so as to bring
forth their scientific and practical values. No school of
juristic thinking has yet evolved in law a generally adequate
legal method. It will therefore be eventually necessary
for the various schools of jurisprudence to harmonize, re
duce, and restate their accumulated doctrines and theories
as a single whole, not as in the past as so many stories with
diverse and conflicting viewpoints. A recapitulation of all
the doctrines of jurisprudence generally that have been
proved to be of value in the administration of justice must,
if possible, be set forth, just as the settled doctrines of posi
tive law must be restated. The cores of truth in every

VELOPMENT OF LAW
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school of legal philosophy should also be restated in their
lowest general terms as a knitted development, if possible,
by those very few capable of even attempting the task. The
relation of law to the social sciences generally and spe

cifically must not at any point be overlooked; and the

dynamic aspects of each conclusion of positive law, juris
prudence, and legal philosophy will have to be regarded as

parts of the problems involved in the conscious, synthetic
development of law.

Such tasks will necessitate at first the construction of
a hypothetical but general method to be gradually crys
tallized and developed by application to existing problems.
This done, it is hoped that we may slowly, but with more

certainty than we have yet attained in legal method, ap
proach a consistency and unity in methods and content of

law, in jurisprudence and legal philosophy, so necessary

today in the just solution of cases arising in the courts.
Not whether but how well these tasks can be performed
seems now to be confronting the legal profession.1

The Complexity of the Content of Law.�The extreme

complexity of Anglo-American law, seen at once by a super
ficial (historical or comparative) examination of it, leads
one at first to be sceptical about the attainment of any com

prehensive synthesis thereof by men now living. Similar
situations in other disciplines, and especially in philosophy,
1The problems discussed herein are now in part being seriously undertaken. Some

tangible results, at least as to the restatement of law, may soon be accom

plished. It is hoped that the new American Law Institute, now established for
such purposes, can satisfactorily accomplish the ends in view. For summaries
of its development to date, see the following papers: Report of the Committee
on the Establishment of a Permanent Organization for Improvement of the Law

Proposing the Establishment of an American Law Institute (submitted Feb

ruary 23, 1923) ; Plan to Establish the American Law Institute, by William

Draper Lewis, 9 A. B. A. Jour., 77 ; American Law Institute is Organized, Id.,
137 ; Historic Background of Plan for Restatement of Law, by Hon. Herbert

Hadley, Id., 203 ; Cambridge Conference of American Law Institute, by William
D. Lewis, Id., 495 ; Progress Made in Restatement and Classification of Law,
10 A. B. A. Jour., 157 ; and Preliminary Report on Classification of Law (Re
port No. 2, February 1, 1924 ) , by Roscoe Pound ; Work of the American Law

Institute, by William D. Lewis, 9 A. B. A. Jour., 636 ; American Law Institute

Begins Its Work, by William D. Lewis. 9 A. B. A., 366.

Three problems, in my opinion, seem to be involved here: the restatement (1) of

the law of each subject: (2) of the actual modes, standards, and principles of

legal interpretation ; and if possible ( 3 ) of the juristic and lego-philosophic con

ceptions underlying the common law. Only a few jurists in this country today
are at all capable of doing anything with the third part, if anything of the

sort can be accomplished at all. Moreover, a science of general legal method
with us is very badly needed. It will have to be worked out eventually.
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have lead to similar scepticism from very early times.2

Clearly, more difficulties are involved in any restatement of

our common law today than of the Roman law before the

Corpus Juris of Justinian or of the German law before the

present German Code. And yet there are no satisfactory
reasons for being sceptical. The sceptic's solution�that
there is no solution�leads directly to retrogression. The

repudiation of science or philosophy has never retarded
their progress for long, but has rather given new impulses
for better scientific and philosophic thinking.3
Being sceptical, however, of the value of solutions of

problems in methods and restatements of law through
schemes of reform hastily drawn and almost as hastily car
ried out either in the form of codes, compilations or restate
ments of traditional materials in the whole or any part of
the field of law or as results of single groups of experts
working alone under pressure of time should at present do
a deal of good, inasmuch as such problems (multiplied in

difficulty, as they must be, fifty-fold and coupled with the
problems involved in the inter-relations of law, theoretically
and practically, with social science and with philosophy)
are not merely fundamental and in their very nature dif
ficult even to understand, but are also at all points directly
or indirectly related to the solving of practical difficulties
in actual cases arising in the courts.

Analytical and Analogical Methods.�These methods, em
ployed by judges and lawyers from the very beginning of
both the common law and Roman law in reaching conclu
sions in particular cases (and unfortunately being carried
too far in our law today), will be somewhat lessened, for
a time at least, in value and use, if the restatement of law
by the American Law Institute can be made authoritative.
2 The sceptic pholosophy of Pyrrho, based on a belief in the impossibility of a

knowledge of right and wrong, of justice and injustice, was by the dialectic
of Carneades and later by the theories of Michel de Montaigne, of Pascal, and
of Locke reinforced to haunt us even to this day in the field of law, at a time
when its ever-increasing complexities, inconsistencies, and uncertainties seem to
give some an excuse for teaching scepticism as a philosophy of law. See Del
Vecchio, The Formal Bases of Law, (Lisle's translation) Chap. 2 (1921).

8 "But scientific knowledge is a necessary aspiration of our spirit, whose conscious
ness of self shows an undeniable and constant proof of vital and intellectual
existence .... Sceptical negation or doubt is followed necessarily by new and
profound positive constructive labor, which the prior doubt has prepared and
incited. A stronger and more fecund expansion follows the restriction." Id., 12.
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At present, however, such methods, though apparently in
full vigor, have become to a certain extent mere forms,
since the number of cases involved as the bases for decisions
in particular cases today is so overwhelming that lawyer
and judge can do little more than follow the few predomi
nant or more recent cases on account of lack of time for

proper investigation and matured analysis. Too often this
results in decisions unsound either historically, analytically,
philosophically or sociologically. Justice and certainty of
law are often thereby sacrificed.

Although the greatness of the common law lies in the
fact that it has had in the main an empirical growth
through legal analyses of juridical factors as bases for de
cisions and through analyses of decisions as bases for juris
tic conceptions, jurists, nevertheless, should now attempt
to make it possible for the courts to reduce analytical think
ing to some extent by furnishing extended analyses of
courses of decisions based on careful blendings of generality
and particularity in the form of accurate restatements of
law. But these would be of greater value if they could be
done from day to day by jurists and experts for use by the
courts in deciding questions as they arise, such questions
to be submitted before decision for the experts' opinions
and impartial briefs of the case. If the parties may have
their cases briefed for them by attorneys, it would seem

that today when appellate courts are too busy to do their
work thoroughly they should be entitled to an authoritative,
impartial brief or two by eminent lawyers or jurists for use
so far as practicable and desirable in reaching decisions.

Adopted even in part, they would furnish a scientific ap

proach to unity and certainty in law not now so possible
through the efforts of judges alone. Much of such opinions,
by being adopted in decisions, could be made law. Today,
expert opinion as to the law of a case comes and can only
come after the decision is published. Such opinion can in
no way aid the decision ; and the criticism thereof may be
of little effect on the next similar case, as it may be over

looked in the welter of decisions and statutes. In fact in

many instances the next case is not exactly similar�not

exactly like the one criticised. Should we not, long before
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now, have made more practical use, unofficially at least, of
jurists and lawyers who have devoted their lives to the
study of this or that compartment of law? Are they to
be always restricted in the exercise of their mental efforts
to collateral, unofficial, and ex post facto explanations of
the law and its intricacies ? Of course the present arrange
ment grows out of the doctrine that the court is presumed
to know the law of the forum or that it takes judicial no
tice of it�pure fictions. If judges do not know all the law
and are too busy to find it out, why not seek competent
counsel,�the most competent, impartial jurists and legal
experts in the particular subjects involved? The Romans
had the sense to do it. The American Law Institute might
well start investigations as to the feasibility, value, and pos
sibility of so doing, as a new part of our legal machinery.
Thus would jurisprudence and philosophy of law func

tion more efficiently as critiques of positive law and vice
versa. Syntheses of these three spheres of legal thinking
seem, moreover, important precedent problems. Nor will
the practitioner of the future be without his problems of
re-adjustment made necessary by a new scientific mode of
approach as to method, if one can be constructed. Perhaps
the advantage of the continental legal scholar is his ability
so to think as to state the principles and norms of law in
the form of more accurate generalities,�not* generalities
like those found too often, unfortunately, in the briefs of
our lawyers, based in part on Latin maxims or general
statements extracted from cases or as a gloss of recent
case-material which is, or nearly is, on all fours with the
case at hand for decision, but general juristic and legal
propositions framed on the whole course of decision or of
the law and the result of long and exacting scholarly train
ing in accurate thinking in generality. Generality with us

means too often, as Mr. Justice Holmes suggests, something
left out.4 This need not be. Higher standards for admis
sion to the study and more exacting mental discipline for
* "Philosophy may have gained by the attempts in recent years to look through the

fiction to the fact and to generalise corporations, partnerships and other groups
into a single conception. But to generalize is to omit, and in this instance
to omit one characteristic of the complete corporation, as called into being
under modern statutes, that is most important in business and law." . . .

Donnell t>. Herring-Hall-Harvin Safe Co., 208 U. S. 267 at 278.
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the practice of law are not in reality inconsistent with the
democratic nature of our institutions.
This leads, very interestingly, to the question of a pos

sible change from the too exclusively analytical and his

torical methods now in vogue in the teaching of law. Of

course, neither method can be abandoned; but new modes
of approach should be added. As a result of such training,
our law-texts are narrowed to analysis and history. They
too often lack the depth which a knowledge of juris
prudence, philosophy of law and of social science could

give. These could serve well as background for a more

accurate restatement of positive law. Moreover, if we are

to have a type of lawyer capable of meeting the perplexing
difficulties arising in the practice of law today, we must

curtail and intensify the case-method so as to give time
for work (1) in the relations of law to social science; (2)
in jurisprudence and philosophy of law; and (3) in scien
tific method in law generally. Such materials may well
become the bases for a required fourth year's work for

graduation from law school.5 They can hardly be studied

effectively earlier in the course, since a knowledge of the

positive law is necessary before attempting to show the
relations of positive law to these other spheres of thinking.
What we need today, then, is the lawyer with a higher

mental and moral fibre, with ability also to determine with

greater accuracy and facility the rational blending of gen
erality and particularity�the actual courses of decisions.5
Such are the only safe premises for application to particu
lar cases to be decided in or out of the courts at a time

5 See, for a different approach to the same general problem, Wigmore, Nova

Methodus Discendae Docendaeque Jurisprudentiae, 30 Harvard Law Rev., 812.
See also Alvarez, Reforms in the Study of Private Law, in Science of Legal
Method (Select Essays) trans, by Bruncken and Register, 429 (1921).

5a "There are two capacities or mental habits in which the excellence of a lawyer
consists�the power of applying principles, and the power of clearly enunciat

ing a legal proposition. . . English judges, certainly from no want of learning
or acumen, but rather from a sort of caution, or from a reluctance to exercise

the powers committed to them, have always been unwilling to lay down prin
ciples, preferring, where they could, to dilate on the special circumstances of

the case, and base their decision thereon ; and the consequence is to be seen in

the prolixity of our reports and the uncertainty of the law contained in them.

The labor of reading English cases is very great, in proportion to the quantity
of positive law they embody ; and their philosophical worth small in proportion
to the genius and industry bestowed upon them by both bar and bench," James

Bryce, The Academical Study of the Civil Law, 29-31 (1871).
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when complications of law lend themselves to narrow,
mechanical or illogical applications of conceptions, princi
ples or rules wrongly understood or wrongly perpetuated.
Briefs based on analysis and analogy too often result in
a picking and choosing of cases from a mass of decisions
without attempting to consult the whole course of decision
to date. This in turn leads, if not checked up carefully
by the courts, to a perpetuation of anomalies and obsolete
ideas rather than of fundamentals. Perhaps the results of
one form of rationalizing�the process (which is probably
growing) of obtaining decisions through a form of judicial
intuition and then backing them up with authorities or

cases�are having a more harmful effect on the scientific
development of law than on the rendering of justice in par
ticular cases.8 Perhaps, also, the greatness of the common

law lies in its adaptability to the justice which the case

requires. From the point of view of a scientific or syn
thetic development of law, such method leads to uncer

tainty and confusion in the decisions. Proper restrictive
and extensive interpretation preceded by a determination
of the law involved with accuracy and based on a broad
aspect of things juristic and philosophic can probably reach
the same level of justice without such sacrifice of unity
and certainty.7 Such a process of rationalizing is, at any
rate, the outcome of an overgrowth of cases and precedents
coupled with the inability of lawyers and judges (partly
on account of lack of time) to think in accurate generality.
It is in part due, it is also submitted, to the placing of too
much emphasis at this time upon analytical and analogical
methods. Of course, these must always remain as parts of
legal method. Moreover, the demands for modernization
of law, laudible enough, have lessened the influence of the
9 "The end of a period of development by judicial decision is marked by the preval

ence of two types of judges; those who think it a great display of learning
and of judicial independence to render what Chief Justice Erie called 'strong
decisions,' and those who fix their gaze upon the raw equities of a cause and
forage in the books for cases to sustain the desired result." Pound, Mechanical
Jurisprudence, 8 Col. L. Rev., 622.

' "Law is not scientific for the sake of science." . . The "marks of a scientific
law are. conformity to reason, uniformity and certainty." Roscoe Pound, Me
chanical Jurisprudence, 8 Col. L. Rev., 605.

Korkunov has explained the inadequacy of specialized knowledge without the
generality necessary to render it intelligible. General Theory of Law (Hastings'
transl.) 2 (1909).
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historical side of the historico-analytic method of the nine
teenth century, thus resulting in artificial and superficial
analyses (especially seen in many of the more recent case

books). The historical aspect of investigation in law will

always remain necessary for supplying the background for
an adequate picture of a principle which is about to be

analyzed for the purpose of applying it. The value of the
historical school in law lies in its emphasizing the organic
development of law ; and its value today lies in its holding
in check the analytical method, which when used alone is
certain to result in some artificiality, some superficial dis
tinctions, some disregard of fundamentals. Exclusive analy
sis is even more dangerous today, when legal institutions
are being pressed for modernization and when the dynamic
character of law is being regarded. Stability and change
must continually be harmonized, as Dean Pound tells us.

Neither historical nor analytical method alone can ade

quately do this, as he has shown.8 Nor can any less than
all the methods combined into a general theory of method

unify, develop, and correctly interpret and apply the com

plex content of law.
In short, then, lawyers so trained in the historical,

analytical, philosophical, and sociological methods as to be
able to understand the law in the form of generalities sound
from all these points of view would be of material benefit
to the courts. Something similar has been remarked with
respect to how legislation can be of help in such matters.9
Reduction of the complexity of positive law, now being

attempted by the American Law Institute, is therefore a

movement in the right direction; but this will have to be
followed by restatements of the juristic conceptions upon
which our law rests. And these ultimately go back to

philosophy. But can we find the philosophic premises of

�Interpretations of Legal History, Lect. 1, et seg. (Macmillan) 1923.
� "Legislation is needed, not to repress the forces through which judge-made law

develops, but to stimulate and free them. Often a dozen lines or less will be
enough for our deliverance. The rule that is to emancipate is not to imprison
in particulars. It is to speak the language of general principles, which, once

declared, will be developed and expanded as analogy and custom and utility and

justice, when weighed by judges in the balance, may prescribe the mode of appli
cation and the limits of extension. The judicial process is to be set in motion

again, but with a new point of departure, a new impetus and direction. In
breaking one set of shackles, we are not to substitute another. We are to set

the judges free." Cardozo, A Ministry of Justice, 35 Harv. L. Rev. 113, 117.
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law? If so, can we put them into such form that every
lawyer can know them and follow their development and
interpretation? Clearly, the value of philosophy of law
is always a question precedent to further material expendi
ture of effort in understanding it. But dissatisfaction with
its accomplishments is in part due to apparently insuper
able conflicts within the various schools, the lack of any
constructive synthesis in a form accessible and valuable to

lawyers and judges, and the general inability to see any
direct practical results from its doctrnies. Scientists are

in no small degree responsible for the existing contempt for
philosophy generally (now happily decreasing). The

problem is neither solved nor understood by mere assertions
that philosophy of law is entirely impracticable, a maze

of imaginative conceptions vague in themselves and ex

pressed in technical language not generally understood,
whatever part truth there may be in such assertions.
At least lawyers should be somewhat conversant with

such matters ; and today they are not. But these modes of

approach are new to us lawyers in America. What

philosophy of law we have is not clearly set forth, even

though it has served well to develop our legal institutions.
At least, classification of the juristic and lego-philosophic
conceptions inherent in the common law, combined with
restatements of positive law and the creation of some

general theory of method, will materially aid in dispelling
the prevailing dissatisfaction by making law clearer, more
certain, and more effective. Naturally, most laymen fail to
see that the unsatisfactory solutions of legal contests (such
as decisions out of touch with present ideas of justice, the
lack of certainty of law, of quick justice especially in crimi
nal cases, of protection of the many interests of individuals
that should be protected, of equality of law, not in theory
but in fact, and of adequate methods of enforcement) are

not due directly or entirely to the present difficulties now

inhering in the adjective law, in overworked courts, in an

excess of litigation, and in a partly incapable judiciary;
but are rather directly the results of the complexity of law
itself (due for the most part to natural growth) which
gives rise to almost insuperable difficulties in finding, in-
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terpreting, and applying it. Members of the legal profes
sion are therefore not responsible so much for causing the
disease as they are for not administering the proper
remedies.10
In reality, moreover, the supposedly ultra-practical law

yer, insofar as he fails to understand and apply theories
and philosophy of law, is impractical. Only transient

problems and pressing evils in the administration of justice
and in the content of law can be solved without more than

practical experience; and these only temporarily. The
more difficult the problem in law the more necessary be
comes a knowledge of jurisprudence, philosophy of law,
and methods in finding and applying it. These, of course,
must be coupled with practical knowledge and experience.
But the fact remains that the results of the application
of theories of law and of lego-philosophic ideas on the

progression of positive law are very great though indirect.
Because these are not easily seen, they are discredited.
That so many doctrines of jurisprudence and philosophy
come to naught is no proof that their use in legal methods
and thinking should be abandoned. The most serious prob
lems demanding attention within the field of law today are

(as has been said) to find solutions of problems in the

application of law, as the trend of the times shows, through
a scientific legal method combining therein theoretical,
juristic, philosophic, and social-scientific values. Shallow
tinkering with the traditional modes of administering
justice can at this time do only more harm than good.
Great legal problems cannot be solved so quickly. The
study of the history and progress of other bodies of law
from which we gather enlightenment on the evolution and
unification of law generally shows that such has never

been possible.
The Doctrine of Precedents and of Freedom of Judicial

Decision.�The complexity of law is in the last analysis
10 "So long as the leaders of the bar do nothing to make the materials of our legal

tradition available for the needs of the twentieth century, and our legislative
law makers more zealous than well instructed in the work they have to do,
continue to justify the words of the chronicler�'the more they spake of law
the more they did unlaw'�so long the public will seek refuge in specious projects
of reforming the outward machinery of our legal order in the vain hope of

curing its inward spirit." Pound, The Future of Legal Education, in Cen
tennial Memorial Volume of Indiana University, 268 (1921).
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the outgrowth of the continual attempt through courts and
decisions to regulate and adjust fairly the needs and pur

poses and ideals of man and society, crystallized into the
forms of claims or interests (individual, social, public).
Even the unifying process of custom generally and more

especially of custom of judicial decision found with us in
the form of a theoretically rigid doctrine of precedents has
not been sufficient to put our substantive law in a satis

factory order or to enable us to render justice in a satis
fying number of individual cases. The heterogeneous
character of our statutory law, however, has clearly
shown the unifying value of the doctrine of precedents in
the rational development of the cases. But the binding
character of a long course of decision out of touch with
the present state of affairs in society often works injustice.
Nor are statutes forthcoming to cure effectively such evils
in the substantive law.11 The doctrine of the freedom of
judicial decision, discussed so thoroughly on the Continent,
might also work for us the same havoc in the rational
development of law as have the apparently cross-purposes
of legislation. Of course, it must not be forgotten that
the science of law is a means, not an end. No attempt
should be made to attain or preserve system in law, if
justice in its application is to be thereby sacrificed.12 In
fact, perhaps we may find eventually within the mass of
legislation theories of justice as valuable as those under
lying the unwritten law. This is doubtful. But even

though the theory of freedom of judicial decision, if sanc
tioned, might interfere somewhat with juristic foundations,
u "Those who best know the nature of judicial process, know best how easy it is

to arrive at an impasse. Some judge, a century or more ago, struck out upon
a path. The course seemed to be directed by logic and analogy. No milestone of
public policy or justice gave warning at the moment that the course was wrong,
or that danger lay ahead. Logic and analogy beckoned another judge still farther.
Even yet there was no hint of opposing or deflecting forces. Perhaps the force*
were not in being. At all events, they were not felt. The path went deeper and
deeper into the forest. Gradually there were rumblings and stirrings of hesita
tion and distrust, anxious glances were directed to the right and to the left, but
the starting point was far behind, and there was no other path in sight." Cardozo,
A Ministry of Justice, 35 Harv. L. Rev., 113, 115.

13 "But the evil of injustice and anachronism is not limited to cases where the judicial
process, unaided, is incompetent to gain the mastery. Mastery, even when
attained, is the outcome of a constant struggle in which logic and symmetry are
sacrificed at times to equity and justice. The gain may justify the sacrifice; yet
it is not a gain without deduction." Id., 116.
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that alone would not be sufficient reason for not trying
such a theory, unless it interfered seriously with certainty
of law.

Geny13 suggests a judicial freedom of decision in these

words : "I should not hesitate, when the formal sources are

silent or insufficient, to prescribe as the general guide of

the judge the following outline: he should formulate his

decision in accordance with the same considerations which

the legislator would have in mind if he were to prescribe
rules relating to the question at issue."
He adds, however, that personal influences or public

opinion cannot be proper guides for judges; that "general
feeling" cannot be made a criterion, since the judge must

"rely upon himself and find no guide except the nature of

things themselves * * * fertilized and developed by
systematic logic" as "the subject-matter of his investiga
tions" ; that "logic in its proper sense has a legitimate and

necessary part to play" ; and that "lawyers submit * * *

realities to artificial processes which transform, and some

times deform, their effective nature." After stating that
law is a means to an end, he then adds that "by means of

legal technic we may isolate ideas from realities, attempt
to get abstract general notions of the component elements
of the law and mould them into abstract concepts." But

Geny, however, would not abandon legal conceptions en

tirely. In fact, this is undesirable, as is shown in the

following passage from the same writer : "As I see it, the
great usefulness of abstract concepts is found not in help
ing to build up a systematic theory of the law, but in this,
that they become a sure guide of the judge in applying the
law to the facts, and that at the same time they have the

power, if skillfully handled, of increasing the scope and
fecundity of legal principles." 14

From his discussion, Geny's position seems difficult to
ascertain, inasmuch as he realizes at once the necessity as

well as the artificiality of legal conceptions. Conceptions
underlying laws must, of course, be continually submitted
to correction through application ; but with us this is part
"Science of Legal Method, Select Essays (translation by Bruncken and Register),

4-9 (1921).
"/�, 10.
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of the regular judicial processes, if not so much so theo

retically with the civilians. In discussing the practical
application of the doctine,15 Geny really arrives at a method
based on judicial intuition, "supplemented by the feeling
for what is just," so as to obtain "exact conclusions by a

series of deductions under constant guidance and control
of practical common sense." Dean Pound has pointed out

the prevalence of judicial intuition as well as judicial
empiricism in our processes of judicial decision;16 and
under our system of judicial precedents, extensive inter

pretation, empirical development, the judicial sense of

justice, and the remaking of precedents can in many in
stances at least be satisfactorily performed. Moreover,
the doctrine of judicial freedom of decision, according to

Geny, "only extends to the cases where the formal sources,
be they statute or custom, fail," so that little can be gained
by this doctrine so far as the common law is concerned;
and much might possibly be lost, since such a doctrine

might, if abused, seriously interfere with scientific and

synthetic development of law. Nor need any of the ele
ments suggested be sacrificed under our inductive selection
and analysis and deductive application of judicial prece

dents, which make for certainty, stability, and scientific

arrangement. Geny's plea on the whole is in reality for
a sociological interpretation of law�"to search for light
among the social elements of every kind that are the living
force behind the facts they deal with" 17 * * *

Ehrlich, in taking a somewhat different point of view
in his treatment of the doctrine,18 states that "every kind
of freedom of decision starts with juridical tradition and
tends toward what Stammler has called 'correct law'

('Richtiges Recht')"; and then adds: "The very peculiarity
of the judicial office is the assumption that the judge's
utterance represents, not his personal opinion, but the law."
This doctrine, therefore, shows nothing wholly new except
a broader state of mind than that of the historical school

"Id., 17.
16 The Theory of Judicial Decision (III A Theory of Judicial Decision for Today),

36 Harv. L. Rev., 940, 951-956.
17 Science of Legal Method, Select Essays (transL by Bruncken and Register), 45

(1921).
"Id., Ch. II, at 71.
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of law; and we are already accomplishing that. Perhaps
the more deductive character of the civil law 19 leads

logically to such discussions. But with us the inductive
method leads directly to greater individualization; and,
although our doctrine of precedents is theoretically rigid
while the absence of such a doctrine in the civil law leaves

judges theoretically free, both reach as a practical matter a
middle ground�that of the binding character of a general
course of decision. Consequently, with our inductive spirit
^of law-making, we have most of the advantages with few
of the disadvantages of the doctrine of freedom of judicial
decision.20 English and American law is sufficiently
unmanageable and complex at present.21 Freedom of
judicial decision, by sacrificing the unifying value of the
doctrine of precedents, could therefore be only a movement
in the wrong direction.

Moreover, even though such freedom for judges in de

ciding cases might well give a dynamic character to law
which it does not now possess (and as Ehrlich suggests
it should have),22 it might conceivably bring into judicial
decisions the whims, conflicting personal attitudes, political
prejudices, and individual differences not now so generally
found within the judiciary while exercising their powers
in interpreting and applying law. And even though cer

tainty of law today is to no small extent a fiction in Ameri
can law, such a doctrine might conceivably result in making
uncertainty of law a complete reality. This would be a

grave harm. Traditional materials may well need over

hauling, but they must never be entirely overthrown. The
jurist, judge, and lawyer may have from time to time
valuable theories or schemes of reform to suggest, but no
reliance can be placed upon them, so far as we are con

cerned, unless in a practical way they show convincing
proof of their value in just as well as certain solutions of

"Gray, The Nature and Sources of the Law, second ed., 272 (1921).
x For discussions of the doctrine generally, see Science of Legal Method (Select

Essays), transl. by Bruncken and Register, (1921): Ch. I by Geny; Ch. II by
Ehrlich ; Ch. IV by Kiss ; and Ch. V by Berolzheimer.

a Gerland, Id., Ch. VIII, �9.
Ehrlich contrasts the "dogmatic conception of law with a dynamic conception,"
and shows the difference between the static and dynamic aspects of a rule of law.
Id., 78. See also Roscoe Pound, Law in Books and Law in Action: 44 Am. Law

Rev., 13.
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actual cases. All rationalizing for the purpose of obtaining
improvement must continue to be based as a starting point
on our traditional law; and constructive work must be

begun always by looking to see how far existing law is

failing to meet present problems.
But the attempts so prevalent today to get back to the

sources and fundamentals will not alone solve all such

problems. "Short-cuts" devised to reach the sources

of legal doctrines and the theories of law, moreover, can

never give us even a sufficiently secure, hypothetical foun
dation upon which to rebuild. Seeking fundamental con

ceptions from other bodies of law by superficial compari
sons as such or creating a philosophy of the maxims of our
law or of the Roman law is likewise futile. Happily, the
present attempt of the American Law Institute to restate
the law seeks to avoid these errors.

Encyclopedias and Other Secondary Materials.�Nor can
modern legal encyclopedias ever bring about an adequate
synthesis of law.23 They are devised to serve the practic
ing lawyer. They thus serve a great practical need at a

time when so many lawyers are not adequately trained
either in legal reasoning and conceptual thinking or in the
modes of analysis, history, and comparison concerning the
content of law. The practical value of modern encyclo
pedias today lies, therefore, in their use as guides in the

finding of cases on particular points. But when, as time
will show, our law becomes simplified by a satisfactory
science of method (classifying law on the basis of its evo

lution, underlying conceptions, and relations to social
science, and reduced to clear and accurate restatement),
modern encyclopedias so useful now in the analogical
method of the practicing lawyer will be of materially less
importance. The lawyer is too apt not to reason with the
cases to the point of reaching fundamentals. This is due in
part to a fear of staking his case on principles extracted
from the cases through his own efforts and dependent upon
^Korkunov, General Theory of Law, Hastings' translation, 1-8, 9-22 (1909). Korku-

nov sets forth three modes of seeking unified and accurate generalized knowl
edge in law: (1) Encyclopedia (in its continental sense) ; (2) philosophy of
law; and (3) general theory of law. Id., 9-39. But he discounts the first two
and develops the third.
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his own ability, in part to the inability to reason well and

in part to the great uncertainty of the law�all of which

tend toward the matching of facts instead of the principles
of the cases and in the placing of too much reliance on

analogy and analysis of the wrong kind.24 When simplifi
cation through restatement of law is accomplished, classi
fications now obtaining in encyclopedias will be even more

plainly artificial than they seem today. Then, to be of any
real value, they will have to be made over to conform to

the natural classification of the content of law. Indeed,
this should have been attempted long ago. As case-finders,
however, encyclopedias will continue in use under an alpha
betical system, as no classification can be devised better to

serve some of the purposes of the practicing lawyer.
But modern encyclopedias have also a harmful influence

on the unity of law. By fostering analogical thinking to

the point of immaterial differences in the facts of cases,

they are detrimental from the standpoint of the synthetic
development of law. They make for immaterial and arti
ficial diversity of rules and principles. They shift the

emphasis from underlying conceptions and norms to imma
terial distinctions as to facts. Such books in kind are, of

course, most necessary when the present complexity of law
requires a great expenditure of time even by well-trained

lawyers to do their work at all. Nevertheless, the whole

body of case-law as found in encyclopedias is a variegated
complexity and diversity approaching the limit of a rule
or principle of law for every new case involving slight or
immaterial variations of facts. The present cry of back to
fundamentals in law and legal thinking, therefore, is not

misplaced; and the analogical method, emphasized by
encyclopedias as now used for finding and interpreting law,
M "Hence the tendency of an English practitioner is by no means towards a search

for principles : indeed, he becomes absolutely averse to them ; and the charac
teristic type of excellence which the profession has delighted to honor is the
so-called 'case-lawyer,' who bears in his memory a great stock of particular
decisions, from which he can, as occasions arise, select the one whose facts
most nearly approach the individual case which he is required to argue or advise

upon, but who may be quite unable to state the general doctrines on which the

solution of a class of cases depends." James Bryce, The Academical Study of
the Civil Law, 22, 23 (1871).
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has clearly reached the point of being a tendency in the

wrong direction.26
Such books, moreover, represent a false approach to

certainty of law through the tabulating and classifying (too
often artificially) of every case as soon as possible. This
is done for the practical purpose of making the cases

readily accessible so as to prevent any criticism for incom

pleteness. These editors care not to assume the obligation
of deciding either the exact point or points of a case or

its proper classification according to principle. It is sub
mitted that the courts could help in this matter by the
writing of decisions with short opinions when nothing new

and valuative is involved. In fact, curtailing the bulk of
the reports in the future is a serious problem, which must
be solved; and the length of the opinion might be made
the criterion of its value for future cases. At any rate, the
certainty represented by encyclopedias of law is related
rather to the finding of cases than to the directing of the
attention to their exact values. This leads to unnecessary
complexity of law just as does the search for cases on "all
fours" lead us away from thinking in law according to

principle.28
Encyclopedias as originally conceived and developed on

the Continent were merely surveys of the various branches
16 Sociological jurisprudence, by the determination and balancing of the various con

flicting interests in each case, is a step in the direction of scientifically under

standing the facts ; and, backed by an authoritative restatement of the funda
mentals, such method can be made a valuable mode of interpretation of law so

as to obtain rather concrete than abstract justice. Sociological jurisprudence,
however, must be confined to a method of interpretation of law, as far as it
is to be used by the courts, and not directly a method of judicial law-making.
Its value lies in the fact that it is a method of thinking within the facts
superior to the analogical method now in use, because it is based on compari
sons of the factors�the jural phenomena�rather than on differences merely in
the facts as such. In one sense, therefore, it is the best inductive method in law
today as it aids in preventing the making of immaterial and artificial distinc
tions. It must, however, be subjected to some limitations ; and these are to be
found in regarding certain individual interests as inalienable according to a

critique above and anterior to law�according to the moral law.
� Whether a statute should be regarded to any extent as a principle rather than

a group of commanding words is another problem�one of statutory interpre
tation�which should be considered eventually in connection with our efforts
as lawyers to obtain synthesis of law. Such interpretation of statutes would

allow a more natural absorption of them by the traditional law, and would avoid
a good deal of our present artificial interpretation of statutory law. In fact,
our interpretation prevents codification, as such, of the case-law. Of course it
is true that the certainty now obtaining with regard to statutory law might
be seriously impaired by the continental interpretation of statutes as principles.
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of legal science and were often used as instruction books
on account of their value as to general conceptions and
scientific arrangement. Fundamentals of the whole body
of law were set forth. Not satisfied with this, the legiti
mate field of encyclopedia, and extensive restatement was

attempted, based too often on less accurate classification or

on inaccurate knowledge of the various sciences. In the
common law, encyclopedias have been used from the begin
ning as law finders, never having passed through the stage
of juristic surveys. Our elementary texts and introduc
tions to jurisprudence and to the study of law are more

nearly like the general surveys of the Continent, except
that as good classifications of topics and statements of
norms of law have not been attained. We are in need of
such surveys, inasmuch as they would serve better as intro
ductions to the study of law than anything we now

possess.27 On the Continent they should have retained, per
haps, their original sphere and purpose.28 However that

may be, our modern encyclopedias of law as minute topical
indices to cases, with more or less haphazard classifications,
sometimes misleading and containing very general and
ambiguous statements about the law, are clearly not helpful
as regards the development of legal science, of scientific
method, or of certainty of law. Search books and citators
are more satisfactory, since they serve much the same

purpose without having the misleading characteristics of
encyclopedias. The latter are in the main but books of

principles, rules, and doctrines of law (often inaccurately
" "So, indeed, one feels the need of an introduction to the study of law which shall

not leave the professor under the necessity of beginning to study certain parts
of a science whose outline remains unknown." Korkunov, General Theory of
Law (Hastings' transl.), IS (1909).

With us, the problem of using something in the nature of a general survey as

preliminary to the study of law has not been solved satisfactorily. Law schools
generally seem not to have adopted such a course, rather believing it better
to begin in mediae res. The teaching value of such surveys is doubtful, inas
much as the student beginning the study of law has not sufficient background
for understanding the abstractions presented. The psychological value of apper
ception in teaching is lacking, so that there seems to be a good deal of truth
in Korkunov's statement that the minute study of a part of the law has more

value for the student than a general survey of many abstract ideas and prin
ciples as found in such introductory books: "A rapid study, condensed like a

manual . . . does not go to the bottom of the subject and instead of the fruit

gives him the bark." Id., 14.
* As regards encylopedia on the Continent, see Korkunov, General Theory of Law

(Hastings' transL), 9-22 (1919).
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stated and too often giving one a divergent and chaotic
idea of a course of decisions) rather than books of properly
classified legal knowledge combining scientific treatment
with accurate understanding of the legal conceptions in

herent in the traditional law. These defects are due in

part to the diversity of treatment of different subjects by
different authors�a difficulty nearly insurmountable. To
the teacher of law, at least, encyclopedias of law are of
little value, because they contain so many artificial modes
of approach to topics and cases and are based too exclu

sively on an alphabetical arrangement. To any but the

practicing lawyer, authoritative texts, leading articles, and
search-books are of more value. In fact, such text-books
and articles on the various subjects are today our only
approximations to legal synthesis. But the former are very
few in number, and the latter until recently have not been

properly collected and classified. Books of leading cases

and the better case-books are superior to encyclopedias as

guides to the underlying principles of any topic. For

general information and as guides to the finding of cases,
encyclopedias are of considerable value; but their defi
ciencies have been due in part to their authors' attempt to
do too much, by incorporating every case, good or bad, for
what it is worth, and thereby perpetuating anomalies

(sometimes obsolete rules and principles) , so that the user

who may depend on the mode of treatment is left not

only without the proper approach to the theory underlying
the cases involved but is often directed toward inaccurate
results.
But the intensity of labor in a particular branch of law

must be coupled with accurate general knowledge to some

extent, for even the microscope applied intelligently but
too exclusively to law may lead to results as unfavorable as

a similar use of the telescope. The value of general surveys,
juristic writings, and texts of positive law in giving
breadth of view to the specialist must not therefore be
underestimated. And books on the elements of law, if well
done, can still be of value in law-teaching in conjunction
with the intensive study of particular branches. Similarly,
authoritative books on the philosophy of law and on the
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various social sciences would not be out of place, if so

written as to show their relations to law. Such books would

give an impetus to present attempts to scaffold the relations
of the social sciences generally to law, now becoming in

creasingly necessary in practice.
In fact, any scientific legal method of the future will

have to be based in part on such relations, inasmuch as all

social science (including law) will be found upon final

analysis to be naturally and scientifically inter-related, and
to be unified by philosophy, which only can determine the

ends and ideals to be attained through science and scien

tific method. Texts and encyclopedias will have to be

rewritten from these new points of view eventually. And,
indeed, too much emphasis cannot be laid on the fact that

lawyers, judges, and teachers must no longer close their

eyes to the content and progression of the other social

sciences and of their inter-relations to positive law, juris
prudence, and philosophy.29 Philosophy of law should
therefore be taken more seriously as regards the teaching
of law, since philosophy is the only discipline from the
earliest times to the present that has been able to direct

and unify the content of the many special sciences.
Nevertheless, encyclopedias have value in presenting the

whole content of traditional law. With better scientific

arrangement a more accurate view of the whole body of
law could be obtained. Although encyclopedias of law
have a very different purpose on the Continent, with us

they should retain their present nature and purpose on

account of the perplexities growing out of the existence of

fifty separate bodies of law. Better general surveys and
introductions to the study of law are necessary additions to
a "In u word, every specialist, however peculiar his subject, ought to have as his

aim science considered as a whole. To attain this aim the savant must be
inspired with a fixed conception embracing all the progress realized by science
at a given moment ; but, by what means is he to reach such a conception T
He cannot create it himself. This would require a preliminary labor which
would prevent his devoting himself to his special studies, since a rapid review
of different materials of science is absolutely helpless to bring out the idea
of unified knowledge. A rapid review of this kind never determines the con

nection between the particular question of the savant's studies and other scien
tific questions." Korkunov, General Theory of Law (Hastings' transL), 15-16

(1909).
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our literature. Modern authoritative texts are even more

needed. It is hoped, however, that the needs may be sup

plied to some extent at least by the restatements of law

by the American Law Institute; but they must be persua
sive by virtue of their accuracy, simplicity, and com

pleteness.
(To be continued)



RIGHTS OF MINORS AS THEY APPEAR IN
SOME LEADING AUTOMOBILE

ACCIDENT CASES

Richard S. Harvey.

THOSE among us who compare the automobiles to the

frogs of Egypt are laboring under a mental misappre
hension, for two reasons :

First: Unlike locusts, they are not ephemeral, but are
an abiding quantity; and
Second: Their usefulness has caused them to be cor

rectly rated as a blessing and not a curse to the community
where they have displaced the horse, and have increased

many fold the efficiency of the people, adding proportionate
value to the time of busy persons who must visit various

places in the course of the day's work. Accordingly, if
they are to be described in terms of the animal world, their
classification would rightly fall within the province of the

bees, since they add to the common wealth of present day
civilization.
But however that may be, their speed and the careless

ness of drivers and pedestrians alike has brought about a
situation where the myriads of automotive vehicles has
created an almost distinct section of law�bringing to mind
the saying of Chief Justice Agnew, late of the Pennsylvania
Supreme Court (though the remark was made in another

connection)�"There is a potency in numbers when com

bined which the law can not overlook, when injury is the
consequence."
Accident Case Law, as it is sometimes styled, has pretty

well stabilized itself, in so far as the rights and duties of
adults are concerned, when injuries are inflicted upon
riders, inter se, whether the occupants of the cars which
collide be drivers, owners or guests ; and the same may be
said when the object collided with is the more fragile
material comprising a human being�a pedestrian. But
while the law has proceeded thus far with pretty well-de
fined results, there is one phase not so well and clearly
defined; and this consists of accidents where minors are

152
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the injured parties. Perhaps our time will be profitably
occupied if within the brief limits of our article we give
some illustrative cases drawn from the decisions of the

highest American courts, bearing in mind that with sepa

rate jurisdictions consisting of the Federal courts, and the

tribunals of forty-eight States and two Territories, unanim

ity of opinion can not be expected and will not be found.

In fact, it will be my province only to present the cases,

leaving the rules (such as they are) to be deduced by the

skill, experience and acumen of the individual reader.

Of course, there is a deadline, below which the intelli

gence of the minor can not be expected to operate, at least
in so far as the appreciation of impending danger is con

cerned; and in recognition of that obvious fact, contribu
tory negligence is not attributable to a child below five

years of age.

It was not negligent for parents of two children

aged 7 and A% years to permit them on their way to

a playground "to cross a street in front of their par
ents' home at an hour when travel was not particularly
heavy, and one crossing the street will be in plain sight
of automobile drivers." Under such circumstances a

verdict for death of child �l/2 years old was affirmed,
where defendant and son were testing out a new ma

chine and the son was driving, and it was apparent
that "if they had been alert they would have seen the
little boy in time to stop the car before it struck him ;
and that it would have been evident to defendant that
the boys were unaware of the approach of the car, and
hence the horn should have been sounded until their
attention was attracted." In this case it was held not
to be error for the trial judge to instruct the jury
failure to agree upon a verdict for one party or the
other would be a denial of justice.
Converse vs. Adleman, Supreme Court of Minnesota,

Oct. 27, 1922. 190 N. W. Rep. 340.

Children at play are mentioned as one feature of the
streets of the New Jerusalem; but their presence in the
streets of terrestrial cities is not to be commended when
they are intent upon sports. Still, in the routine of urban
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life, some space should be allotted to Young America for

playgrounds ; and in the less frequented streets on the out
skirts of cities and towns, the right so to use the highway
is presumed by the youth of the neighborhood, by a species
of preemption and prescriptive right. Our courts have
shown themselves sympathetic toward the junior members
of the community, as the following decision indicates :

While streets and highways, and use of them for

playgrounds, is not to be encouraged, "Children always
have and always will put them to that use to some

extent, and they do not thereby become outlaws or

trespassers, or necessarily forfeit their rights therein
as travellers." If a boy 16 years of age was playing
at football in a city street, and an approaching driver
of an automobile saw him, the driver was "thereafter
bound to proceed with that measure of caution that a
careful man who faced such a situation would exer

cise." To proceed without sounding the horn, check
ing speed, giving a warning shout or making the slight
est effort to avert an accident presented a situation
where the liability for damages due to the accident
should be submitted to the jury upon the score of the
driver's negligence.
Dervin v. Frenier, Supreme Court of Vermont, May

1, 1917. 100 At. Rep. 760.

That this paternal and beneficent attitude of the judicial
mind is not without its natural and appropriate limits is
shown by the ruling which follows :

A boy 15 years of age, using the highway for pur
poses of play, must use the degree of care required of
a person of his years. Where he could see an approach
ing automobile for 400 feet, and he ran at full speed
across the highway in the course of his sport, without
looking or using some precaution to avoid a visible
danger, such conduct is a plain neglect to use proper
care, and as a matter of law prevents recovery; and
the court will order judgment for defendant.
Swetzoff v. O'Brien, Supreme Judicial Court of

Massachusetts, April 7, 1917. 115 N. E. Rep. 748.
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In some instances, there is present a double element of
minority, due to nonage of the driver, as appears in a North
Carolina case:

"Where a father permits his minor child to operate
his automobile upon the highways and public streets
in violation of the statute, it is negligence on the part
of the father, and he becomes responsible for those
injuries which are the result of such violations of
law."
The trial judge in such a case, for death of son, a

boy of 13 years, should instruct the jury such driving
in violation of the statute law of the state is negligence
per se, although the plaintiff must go farther and
satisfy the jury such negligence was the proximate
cause of the fatal accident, in order to support a judg
ment for damages for death of the child.
Taylor v. Stewart, Supreme Court of North Caro

lina, Oct. 11, 1916. 90 So. Rep. 134.

Children who, as bicyclists, traverse the public streets
upon pleasure or business, possess rights which others must
recognize at their peril :

The course pursued by a boy 11 years of age who
rides a bicycle through a busy street, and passes in
front of a moving automobile and has almost cleared
it when the accident occurs, does not render him guilty
of contributory negligence or defeat his recovery when
the driver of the automobile did not see him at all al
though he was in plain sight, had she kept a proper
lookout at an important street corner. The reason for
holding the automobilist liable is strengthened by proof
that she suddenly increased her speed, just prior to the
accident.

Kennedy v. Webster, Supreme Court of Minnesota,
June 29, 1917. 163 N. W. Rep. 519.

It cannot be denied that some of the cases go to great
lengths, in protecting the rights of the younger generation.
By way of illustration, the ensuing two cases may not be
without value as well as interest :
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The chauffeur, while driving the car in which owner

is seated, is his agent ; and the owner "is liable in dam

ages for the injury inflicted upon plaintiff by reason of
his (the chauffeur's) negligence or want of skill while
in the discharge of the duty to which he was assigned."
In a situation where two boys, aged 10 and 12 years,
were trailing through a city street behind an ice wagon,
to which they were attached by a slip rope, and the
vehicle of the boys was a strip of plank with a soap
box upon the rear end, it was negligence of the chauf

feur, upon a clear, bright day, after seeing the boys
from 90 to 150 feet ahead, not to use the necessary

precaution requisite to avoid running down and killing
one of the boys.
Albert v. Nunch, Supreme Court of Louisiana, April

16, 1917. 75 So. Rep. 513.
A pedestrian has the same right to use a public

street as a vehicle, especially at or near crossings.
Where two boys were shooting firecrackers near a

crossing in a public street, and the driver of an auto

mobile travelling at the speed of 12 or 15 miles per
hour on a down grade, undertakes to run between

them, and they were seen by him for a distance of 300
feet prior to the place of fatal accident, the trial court
is justified in submitting the case to the jury upon
doctrine of the last clear chance, and a verdict for the

plaintiff will be sustained.
Locke v. Greene, Supreme Court of Washington, Feb.

26, 1918. 171 Pac. Rep. 245.

That the legal scales do not swing always in one direction
is clearly indicated by numerous decisions which show con

servatism, even when an infant is the injured party.
If there is no testimony of wanton or wilful negli

gence on the part of the defendant, and the evidence
goes to show the accident was due to the act of a boy
between 10 and 11 years of age, who after adjusting
his bicycle, mounted it and started across a public
street, directly in the course of an approaching auto
mobile and was fatally injured by the collision, a ver

dict for defendant will be sustained upon appeal.
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Kelly v. McKeown, Supreme Court of Minnesota,
Feb. 8, 1918. 166 N. W. Rep. 329.
Where a child 6 years of age is run down by an auto

mobile on the public highway, it is a jury question
whether a child of that age "is too young to be alone
and unattended upon the highway and to pass from
one side of the street to another, while on her way to

school," and also whether "she exercised that degree of
care and caution which was to be expected of a child
of her years."
Miller v. Flash Chemical Co., Supreme Judicial

Court of Massachusetts, May 25, 1918. 119 N. E.

Rep. 702.

In the final decision just cited there is a suggestion of a

question of vital importance in cases where the child is of
tender years, viz.: whether the neglect of the parent in
permitting the child to be abroad upon the highway unat
tended should be attributed to the child, and whether such

neglect is of itself contributory to a degree which will pre
vent recovery. Sympathy for the little sufferer impels us in
one direction ; due regard for the duty of parents leads the
other way.
While an approximate rule of imputed negligence no

doubt could be worked out, the limits of our article prevent
us from doing more than to express the belief that such a

rule exists; and may be found in the recorded rulings of
our highest courts.



BOOK REVIEW
OUTLINES OF THE HISTORY OF ENGLISH AND AMERICAN

LAW�By William F. Walsh. The New York University Press.

1923. Pp. XIV, 533.

IN a history of the common law one naturally expects to

find a fairly extended treatment of feudal law and

institutions, indeed of the law of real property generally,
inasmuch as the relation of lord and man came to be the
basis for development by analogy of much of our relational

theory of law. On that ground one may justify the author's

devoting of approximately three hundred pages of a book
of five hundred pages to "Feudal Law" and the "Origins
and Development of the Law of Real Property." But one
asks immediately whether all the other interesting and im

portant compartments of the law can be adequately outlined
in the pages remaining. "The purpose of this work," says
the author in his preface, "is to give as simply and as clearly
as possible the essentials of the history of English and
American law within the limits of a single volume of mod
est size." Bearing this in mind, as well as the fact that this
book is intended to be an introductory book for students, a
short treatment of much of the history of the common law
is perhaps to be expected.1
Nevertheless, one is apt to feel, after having read the

author's treatment of the law of real property, that the
other branches or subjects have been unduly curtailed.

lThe first chapter is an outline of Anglo-Saxon law. In the next two chapters the
author treats of "Feudal Law" and of the "Growth of the Common Law and
Decline of Feudalism," respectively. The second division of the book has twelve
chapters with titles, respectively, as follows : Ownership and Possession ; Free
hold Estates ; Estates Less than Freehold ; Conveyancing of Land ; Incidents of
Legal Ownerships ; Estates in Equity, Uses and Trusts ; Co-ownership ; Estates
upon Condition ; Future Estates ; Incorporeal Interests ; Development of the Law
of Personal Property; and Inheritance and Wills. In the third and last division,
entitled the "Origin and Development of the Law of Crimes, Torts, and Con
tracts," there are five chapters. The first three treat of Crimes (14 pages). Torts
(28 pages), and Contracts (85 pages), respectively; the next chapter on the
"Development of Commercial Law" includes the development of the law mer

chant, the law of negotiable instruments, partnerships, corporations and of
insurance ; and the last three chapters are devoted, respectively, to "Capacity of
Persons" (6 pages) ; the "Development of Equity Jurisdiction" (16 pages) ; and
the "Outline of the Development of Procedure, and Reforms of the Nineteenth
Century" (21 pages). There is a good index. Also, �> bibliography will be
found at the beginning of each division of the book.
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When one recalls the many problems of history and analysis
in equity, such as the struggle of Chancery with the com

mon law courts in the seventeenth century, the many im

portant decisions by such able jurists as Lords Nottingham,
Hardwicke, Elden, through whose foresight, ability, and
moral sense of justice was constructed a body of principles
having a new spirit and elasticity (which were becoming
more and more necessary at that time for satisfactory solu
tions of individual cases growing out of a society which was

gradually becoming more complex), the work of our own

great Chancellor Kent, who began the difficult task of

adapting English equity to the needs of America, and finally
the decadence or crystallization of equity, brought about in
the latter half of the nineteenth century by the doctrine of

precedents, one feels that the author has sketched that
branch of the law too briefly. Civil procedure he barely
outlines ; less than one page is devoted to powers ; and the
law of sales, agency, insurance, corporations, negotiable in

struments, and of partnerships are disposed of summarily
in the short chapters on contracts and commercial law. In

fact, for the most part, the earlier development of the law
of sales is only shown; and modern codifications (such as

the English Sale of Goods Act, the American Sales Act, so
called, and others) are not more than mentioned. Although
much analysis of the cases is not to be expected in a book
on the history of law in the form of an outline, specific cate

gories of the law of torts, such as slander and libel, mali
cious prosecution, false imprisonment, and negligence, can
hardly be adequately treated in ten pages. The case of
Rylands vs. Fletcher, which reopened the question whether

liability is always to be considered as a corollary of fault,
and which has been so hotly contested recently inasmuch as

it goes to the very basis of our theories of delictual liability,
is not as fully discussed with its recent developments as

perhaps it might have been.
One feels while reading Professor Walsh's book that it is

the result of a desire (which all of us have to some extent)
to solve the present problems of the complexity, diversity,
and uncertainty of the law by more simple treatment of the
fundamentals (for the benefit of students, at least) in the
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form of outlines or summaries of what is only accessible
through a close study of the classical books of law, in
numerable decisions, modern texts, and papers. Let us

hope, however, that such a desire does not carry with it
the implication that in the haste so prevalent to-day on

every side the older books on law and legal history are to
be set aside for the use of instructors only ; for these books
(mentioned in the author's limited but excellently selected
bibliographies) should be studied or known to some extent
at least by every law student.
We live, of course, in an age of outlines, forced upon us,

to repeat, by a desire for the simplification of the content
of science generally ; and we are apt to feel as a result that
such condensations will do, if carefully written and faith
fully studied. In such an age as ours such a book has un

doubted value as a respectable accomplishment of its author
of the very difficult task of combining historical, analytical,
and dogmatic methods in an outline of the common law.
But the question remains : Can these methods be combined
in outlining the substance of the common law? The author,
no doubt, intended this book as a guide for students who
are beginning the study of law. In this respect the book
fulfills a need. Introductory books bridge the gap between
such works as those of Glanville, Bracton, and Pollock and
Maitland, and the present case-books and text-books on

law with which the student must struggle from the begin
ning of his study. And, moreover, the under-graduate
student of law, if he reads carefully the cases and other
materials assigned from day to day, has little time, as

Professor Walsh realizes, for outside reading of the classics
of the law. Nevertheless, courses which are thoroughly
given should cover such historical materials and analyses
as are presented in the present volume, since in the teach
ing of law history is probably as important as analysis.
As a hand-book to be used in conjunction with courses on

property, this volume will serve its purpose best, as the
author suggests in his preface in these words: "Nothing
effective * * * can be done in teaching the law of pro
perty without teaching its history." But this is equally
true of all other subjects. As regards graduate students
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of law, however, it will not serve so well as the author hopes,
inasmuch as their training consists of study directly of the

primary sources and forms of law. In fact, the author
seems to feel that its use for such students will be limited
materially.
It is unfortunate that a more complete treatment of the

modern statutory innovations and especially of the leading
cases of each subject was not attempted. Perhaps a list of
the cases discussed would not have been out of place. On
the whole, however, the book is an interesting and fairly
successful attempt to restate the common law in the form
of an outline from the historico-analytic standpoint. Most
of the outlines of the common law have taken the form of
elementary texts and have sacrificed, unfortunately, the
historical for the analytical. This book has the merit of
overcoming that defect.

Frederick J. de Sloovere.

RECENT LEGAL PUBLICATIONS

Beck on the Constitution, 1923. (Geo. H. Doran & Co., New
York, N. Y.) $2.00

Birdseyes Abbotts Encyclopedia of General Business and Legal
Forms, 1923. (Baker, Voorhis & Co., New York) 15.00

Bishop on Criminal Law, 2 vols., 9th Ed. 1923. (T. H. Flood
& Co., Chicago) 20.00

Blakemore on Prohibition, 1923. (Matthew Bender & Co.,
Albany, N. Y.) 10.00

Collier on Bankruptcy, 13th Ed. 4 vols. 1923-1924. (Matthew
Bender & Co., Albany, N. Y.) 40.00

Cook on Corporations, 8th Ed. 6 vols. 1923-24. (Baker Voorhis
& Co., New York) 50.00

Fixel on False Financial Statements and Remedies of Defrauded
Creditors, 1924. (Matthew Bender & Company, Albany,
N. Y.) 5.00

Hopkins Federal Equity Rules, 4th Ed. 1924. (W. H. Anderson
& Co., Cincinnati, Ohio) 4.50

Hyatt on Trials Civil & Criminal in State and Federal Courts, 3
vols. 1924. (Bender-Moss Co., San Francisco, Calif.) 30.00

Jones on Evidence, 3d Ed. 1924. (Bancroft Whitney Co., San
Francisco, Calif.) 10.00

Joyce on Defenses to Commercial Papers, 2d Ed., 2 vols. 1924.
(Bobbs-Merrill Company, Indianapolis, Ind.) 20.00

Keezer on Marriage and Divorce, 1923. (Bobbs-Merrill Com
pany, Indianapolis, Ind.) 10.00



162 GEORGETOWN LAW JOURNAL

Lewis on Removal of Causes, 1922. (Clark Boardman Co., New
York, N. Y.) 9.00

Montgomery's Income Tax Procedure, 1924. (Ronald Press Co.,
New York) 10.00

Remington on Bankruptcy, 2d Ed. 9 vols. 1923-24. (The Lawyers
Co-op. Pub. Co., Rochester, N. Y.) 40.00

Rossmoore Federal Income Taxes, Principles & Practice, 1924.

(D. Appleton & Co., New York) 6.00
Scott & Roe, Law of Habeas Corpus, 1923. (T. H. Flood & Co.,
Chicago, 111.) 15.00

Simkins Federal Practice, 3d Ed. 1923. (Lawyers Co-op. Pub.
Co., Rochester, N. Y.) 15.00

Thompson on Real Property, 7 vols. (Bobbs-Merrill Co.,
Indianapolis, Ind.) 60.00

Wellman's Art of Cross Examination, Revised Edition, 1923.
Macmillan Company, New York) 4.00

Wigmore on Evidence, 2nd Ed., 5 vols. (Little, Brown & Co.,
Boston, Mass 50.00

Williams, Law of City Planning & Zoning, 1922. (Macmillan
Co., New York) 5.00

Williston on Sales, 2nd Ed. 2 vols. 1924. (Baker Voorhis & Co.,
New York) 20.00

Zoline Appellate Jurisdiction & Procedure in the Federal Courts,
1924. (Clark Boardman Co., New York) 10.00

(The above list is furnished by John Byrne & Company, 715 Four

teenth St. N. W., Washington, D. C.)



THE GEORGETOWN LAW JOURNAL
Published Quarterly During the Academic Year

Subscription Price, $1.75 Per Annum�50 Cents Per Number

Jobn J. Sullivan, Jr., Editor-in-Chief
J. J. Hayden, Associate Editor

J. F. Howley, Business Manager
J. F. Cosgriff, Assistant Busi�ess Manager

R. F. Bagley, Advertising Manager
Joseph Rosen ) . . . ,

� . _ i Assistants
N. A. Rosenstein J

W. L. Considine, Circulation Manager
F. X. La France, Assistant Circulation Manager

G. A. Shaw, Book Reviews

Notes and Comments� Recent Cases�

H. C Beake, Editor A. M. Hood, Editor
J. K. Polk j- f- Moran

R. D. Cannon �- ^ 0McGuRNJ. T. Spelhan
D. F. McKenna r q Flaherty
J. B. Day C S. Mann
H. P. Gans A. Helling

NOTES AND COMMENTS
PROPER PAYMENT OF DIVIDENDS. The case of Dielmore

Valve Company v. MacLaren,1 decided that in the absence of

proof that dividends disbursed out of capital, were properly paid.
And on the facts there appears to have been a dearth of evidence with
regard to valuations, etc., such as would entirely support the conclu
sion of the court�but even so the reasoning of the court is highly
fallacious. As to the element of depreciation it is stated:

"In order to show a bookkeeping deficit for 1920, resort is had
to that device which covers such a multitude of accounting mys
teries�depreciation. The expert, without any knowledge of the
company's business, the value of its patent rights, or any of its
other property, with no knowledge of even how long the patents
were to continue in existence, arbitrarily set down a figure for
depreciation. This will hardly overcome cash balances. The
record is entirely silent as to what the actual depreciation was,
if any, and in the record there is no showing of any valuation of
the assets at any time, and, so far as we are able to determine,
they may now be worth, not only what they originally were, but
many times that amount."

This indictment of an "expert" accountant is quite sweeping and
would indicate a rather skeptical attitude with respect to accounting
3 Supreme Court of Washington (Jan. 25, 1924) reported in Pac. Rep., advance

sheets. Vol. 222, No. 2, page 498.
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records and universal commercial methods, which is somewhat supple
mented by the following observation:

"Yet the expert testifies the company lost money. After it is
all said and done, the practical answer to the question of whether
a corporation has profited or lost can better be determined by the
disclosure whether it has any money at the end of the year than

by the more or less arbitrary arrangement of bookkeeping
figures."

The predicating of gain or loss solely on cash balances is so pat
ently an erroneous method that it requires only a cursory reflection
to force its discard. Fluctuations in asset values, sale of capital
assets, additional liabilities incurred, wastage of assets, and numerous

other causes would negative any such conclusion as was drawn from
an increased bank balance. Indeed, the whole increase might flow
from the proceeds of a bond issue or some other type of purely bor
rowed money; from stock sales or other increases in proprietorship
interest�and these possibly in the face of a total absence of any
business transactions. Likewise, the increase in money might be

directly traceable to the conversion of one asset into money without

any element of profit or loss being present, e.g., land sold for its
exact cost, thereby increasing the fund of money, but presenting no

change in net worth. A complete absence of any cash would, of
itself, have no bearing upon gain or loss, and in the event of a gain
(necessarily determined from some source other than the cash bal

ance) even in the face of a bank overdraft, a dividend may be legally
declared and funds borrowed with which to pay the same. So indeed
the "arbitrary arrangement of bookkeeping figures" must be a phrase
coined by the court to denote a discarded method of determining both
business or financial status at any particular time and business prog
ress over some definite period�and in its stead sanction as the guide
to profit or loss the fluctuations of a single asset without reference
to the whole body of other assets or all or any of the liabilities.

Truly a wonderful conclusion, but hardly sustained by common sense,
universal accounting and business experience and practice, or the

great weight of court decisions.
Income, in its general sense, need not necessarily be money�it

must be either money, or that which is convertible into money.*
Whereas, a mere advance in value does not constitute income," an

increase in worth due to business conduct would be income,* gain,* or
profit* though not reduced to money�and, though the fund of cash
on hand was not enlarged. A gain is any increase in worth which
flows from business, capital, or is otherwise acquired�it is an unwar

ranted limitation to confine it to increases in money. A profit, being
� State v. Freer, 148 Wis. 456 ; Tennant v. Smith, A. C. 150.
' Gray t. Darlington, 15 Wall 63 ; Lynch v. Turrish, 236 Fed. 635.
4 81 Corpus Juris 396.
6 27 Corpus Juris 938.

�32 Cyc. 686.
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net increment, should likewise not be restricted to mere fluctuation in
cash balances.'
The excerpt first cited above in which depreciation is discarded as

an "accounting mystery," and in which numerous references are made
to valuations, etc., must, it is submitted, be due to a wholesale and
complete lack of knowledge of the fundamental and primary costs of
business operation. Subject to the necessary qualifications which
must accompany such an abridged discussion, the elements of cost of
operation due to depreciation, from an accounting and legal stand
point, have to do with the preservation of investment by creating a

valuation reserve to compensate for the inevitable decrease in asset
worth arising out of normal wear and tear, age or physical decay,
inadequacy and obsolescence.* Depreciation does not necessarily re

sult from efflux of time, but is due to a loss of value which is most

conveniently expressed with reference to and in terms of time units.
It is true that there are numerous theories both as to substance and

as to method of calculation which arise from varying points of view.
For instance, the engineer has solely in mind efficiency which, though
not predicated upon the life of the asset in terms of time, but on its
life in terms of serviceability, may still for the purpose of valuation,
be expressed in terms of time. This useful life is the period from
acquisition to date of discard, over which, upon some equitable basis,
investment must be preserved. The engineer would have provision
made for a replacement unit, maintained utility�but whether this
reserve, funded or not, is a proper charge against income earned with
the asset over its useful life to the extent beyond a recoupment of
cost is, for the present purpose, immaterial in view of the positive
showing that some element of cost is present. Likewise, it is not

necessary here to demonstrate the superiority of any particular
method of calculation�production unit or time, annuity, sinking
fund, straight line or reducing balance, equal annual payment, etc.,
for it is the fact that there is a loss present which must be taken into
consideration in the determintation of net financial progress which is

sought here to be established.
The court decisions have not been uniform,* but the trend towards

recognition of this certain element of valuation has crystallized, and
is well expressed in the following excerpt from a carefully considered
opinion of the Supreme Court:1*

"A * * * plant with all its additions begins to depreciate in
value from the moment of its use. Before coming to the question

* Crichton v. Webb Press Co., 113 La. 167.
' An attempt is made herein to summarize the accounting theory of depreciation, but

as lack of space prohibits the extended treatment which this subject requires for
a fair exposition, reference should be had to standard text-books thereon.

� Cumberland Tel. Co. v. Louisville, 187 Fed. 637.
� The following cases discard as a cost, loss by depreciation : Union Pac. R. R. Co.

v. U. S., 99 U. S. 402 ; U. S. v. Kansas Pac. Ry., 99 U. S. 455 ; San Diego Water
Co. v. San Diego, 118 Cal. 556 ; Water Co. v. Redtands, etc., 212 Cal. 312 ; Eyster
v. Centennial Board of Finance, 94 U. S. 500.

10 Mayor and Aldermen of City of Knoxville v. Knoxville Water Company, 212 U. S. 1.
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of profits at all the company is entitled to earn a sufficient sum

annually to provide not only for current repairs, but for making
good the depreciation and replacing the parts of the property
when they come to the end of their life. The company is not
bound to see its property gradually waste, without making pro
vision out of earnings for its replacement. It is entitled to see

that from earnings the value of the property invested is kept
unimpaired, so that, at the end of any given term of years, the

original investment remains as it was at the beginning. * * *"

As against the dissent of stockholders or creditors a dividend can

lawfully be made only out of profits." The payment must leave the

capital stock of the company intact and unimpaired, or the dividend1'
will be held to be illegal." "The term profits, out of which dividends
alone can properly be declared, denotes what remains after defraying
every expense. * * *"" Profits may be defined as "the excess of the
current gain over working expenses as shown by revenue accounts as

distinguished from capital accounts."" Depreciation is one of these

working expenses and must be provided for before determination of
net profit." In setting aside a sum to represent the amount by which
the property has lessened in value due to wear and tear, the periodic
net profits should be reduced to provide therefor." "The net income
of a corporation for dividend purposes cannot be determined until all

taxes, depreciation, * * * have been deducted. Otherwise, the divi
dend is not paid from the earnings, but by depreciation of the capital
account.""
It might be true that the general burden of proving the whole case

which devolves upon a plaintiff who seeks to show dividend disburse
ments out of capital, when they were in excess of the year's profits,
includes the necessity of showing complete evidence with respect to
valuation of assets. This would involve proof of worth after con

sideration of all elements of valuation, but where the board of
directors has sanctioned the book value of cost, a prima facie case is,
by the mere showing of that fact, made out that the present true
value is that cost or book valuation reduced by a reasonable allow
ance for depreciation.
Therefore, where the court, as in the case herein commented upon

(after referring to cash balances�which statements may be dis
missed as clearly erroneous), stated actual depreciation, if any, had
" Van Fleet v. Evangeline OU Co., 129 La. 406.
"Discussion of exceptions to general rule such as in case of patents, mines, etc., is

beyond scope of this comment. Likewise, discussion is not indulged respecting
validity of dividend paid out of current earnings while capital is impaired by
prior year's deficits.

"Lockhart v. Van Alstyne, SI Mich. 76; Hughes v. Vt. Copper Mining Co., 72

N. Y. 207.
"Mobile R. R. v. Tennessee, 153 U. S. 486.
"Re: London & Gem. Bank, 72 L. T. Rep., 227�aff'd 2 Ch. D. 166.

"People v. Stevens, 20S N. Y. 7.

"Davison v. Gillies. L. R. 16, Ch. D. 347.
u People State Tax Commissioners, 112 N. Y. S. 392. In support�Indiana Veneer

Co. v. Hageman, 57 Ind. A. 668; Whittaker v. ArmswelLNatL Bank, 29 A. ait.
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not been shown; the reliance upon the fact that from the record there
was no showing that the market price might not now exceed cost,
would not be a valid reason to support the conclusion with respect to
depreciation. That values�market or sales�may at a later date,
from extraneous circumstances, so fluctuate as to make the asset
worth more or as much as its cost is a separate and distinct element
of valuation. It is never presumed in the absence of affirmative proof
and has no influence over the certain and invariable fact that an asset

used will deteriorate.

Thus, it need not be established that assets are of a less market
value to substantiate a claim for reduction of income because of depre
ciation, the use of the assets causes a loss�"expired capital outlay"�
which upon some equitable basis is clearly chargeable -against income
secured during its use. Depreciation is so inevitable that the court

could well take judicial notice thereof�and manifestly there is no

such universal compensating market fluctuation as prima facie, to
make out an offsetting increase in sales price, stabilize cost and
investment and negative the actual loss through depreciation. The
burden of proving absence of a compensating price rise is hardly
placed upon one who alleges the certain loss in value through
depreciation.
To sustain this contention it is urged that if the entirely separate

natures of these two valuation factors are lost sight of and deter
mination of present market worth made correlative with reduction of
cost or book value because of depreciation sustained; the burden of
proof as to non-appreciation is, by court decision, reciprocally con

nected with an independent and essentially different element of valua
tion. It would seem that to so place the burden of proof with respect
to a defense, good only when pleaded affirmatively, is to force an

anticipatory prosecution of the plaintiff's cause. It is to require proof
to be adduced over and above a prima facie case to controvert a pos
sible line of defense.

James K. Polk, Jr.

INFAMOUS CRIME�CONSTRUCTION PLACED UPON THE
TERM BY THE FEDERAL COURTS. The recent case of U. S. v.
Stovall, reported in 289 Federal 123, serves to call to mind the dis
tinction between what constituted an infamous crime at common law
and its meaning today, at least so far as the Federal courts are con

cerned.
The first provision of the Fifth Amendment, with certain excep

tions not here material, reads as follows : "No person shall be held to
answer for a capital or otherwise infamous crime unless on a pre
sentment or indictment of a grand jury."
The term "infamous crime," is not defined in the instrument itself,

and with the exceptions noted the above is all that relates to the sub
ject. At common law, the term "infamous" was applied to crimes
which disqualified convicts as witnesses. It included treason and fel

onies, as well as forgery, and misdemeanors affecting by falsehood and
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fraud, the administration of justice, such as perjury, conspiracy, etc.,
but did not include mere breaches of the peace. 1 Greenleaf Ev. 373.
It was, therefore, the nature of the offense and not the punishment

that rendered it infamous. Smith v. State, 129 Ala. 89.
The section referred to in the Federal Constitution applies only to

prosecutions in the Federal courts, and not to prosecutions by a State.
Speis v. Illinois, 123 U. S. 131.
This rule of construction has been uniformly applied to the general

restrictions contained in the first eight amendments. Barrow v.

Baltimore, 7 Pet. U. S. 243; Murphy v. People, 2 Cow. N. Y. 815.
A State may authorize an offense capital or infamous to be prosecuted
by an information. State v. Jackson, 21 Pa. Ann. 574; Hurtado v.

California, 110 U. S. 516.
But there are provisions in the constitutions of some of the States

similar to the article in the Federal Constitution. Const. N. Y., Arti
cle I, Sec. 6. In certain other States it has been adopted by statute.
It was said by a much quoted writer on the Constitution: "There

has been great difficulty in deciding what was meant a hundred years
ago by the phrase "infamous crime," which is used in this constitu
tional amendment. The difficulty is not diminished by the fact of the
obscurity of the language itself as construed by what is known of the
laws and usages of our ancestors at that time, in connection with the
fact that both State and Federal legislation in regard to crime may
have made that infamous since, which would not have been so con

sidered then. Justice Miller, Const. U. S. 504. As the case under

review, U. S. v. Stovall, 289 Fed. 123, is for a violation of the

Eighteenth Amendment, the above quoted words seem to have been
penned with prophetic vision.
What punishments shall be considered as infamous may be affected

by the changes of public opinion from one page to another. Ex Parte
Wilson, 114 U. S. 417.
In the last-mentioned case, decided by the Supreme Court in 1885,

the first authoritative definition of the term "infamous crime" was

laid down.
It had been held in some of the lower Federal courts that this

provision in the Constitution only requires an indictment for such
offenses as disqualified a witness at common law. U. S. v. Maxwell,
3 Dill. 275, Fed. Cas. No. 15,750.
But Mr. Justice Gray, for the court in Ex Parte Wilson, laid down

a doctrine which distinctly negatived the common law. He said:
"Deciding nothing beyond what is required by the facts of the case
before us, our own judgment is that a crime punishable by imprison
ment for a term of years at hard labor is an infamous crime within
the meaning of the Fifth Amendment to the Constitution." Under
this decision the criterion was, therefore, not the nature of the crime
itself, but the character of the punishment.
In the case mentioned, U. S. v. Stovall, 289 Federal 123, supra, an

information was filed by the United States District Attorney charging
the defendant with a violation of the National Prohibition Act.
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(41 Stat. 305.) The information contained three counts. The first
count charged the defendant with unlawfully having in his possession
intoxicating liquor. The second and third counts charged the de
fendant with selling intoxicating liquor. The information also

charged a prior conviction of the defendant of the crimes of possess
ing and selling intoxicating liquor.
The maximum penalty provided in the National Prohibition Act

for the sale of intoxicating liquor is a fine of $1,000 or six months'
imprisonment. The maximum penalty for a second offense of selling,
as provided by the act, is a fine of $2,000 and five years' imprison
ment. The penalty for the possession of intoxicating liquor in viola
tion of the act is a fine of $500 with no imprisonment. The maximum

penalty for a second offense of possessing intoxicating liquor, as

provided by the act, is a fine of $1,000 or ninety days' imprisonment.
The defendant interposed a general demurrer and a motion to dis

miss each count of the information. The court sustained the de
murrer to the second and third counts, and granted the motion to
dismiss each of the said counts. As the maximum penalty for a

second offense of possession, under the act as charged in the first
count, does not permit of an infamous punishment, and the charge
being sufficient in law, the demurrer to the first count is overruled
and the motion to dismiss denied. And we note the simple but inter
esting fact that in certain instances an alleged crime can be prose
cuted on an information for the first offense, but upon a prosecution
for a second offense of an exactly similar nature, a conviction having
been obtained in the first instance, an indictment or presentment by
a grand jury is necessary.

D. F. McKenna.

A NOTE ON ASSOCIATIONS. Under the orthodox doctrine of
the common law a corporation is "an artificial being, invisible, intan
gible . . . existing only in contemplation of law," and "is precisely
what the act of incorporation makes it."1 Corporations "are legal
persons by a figment, and exist for the sake of brevity in discourse,"*
A voluntary association is so far from being a natural entity that
persons "who, without the sanction of the legislature presume to act
as a corporation, are guilty of a contempt of the king by usurping on

his prerogative."8
Nevertheless, the case-law relative to de facto corporations neces

sarily implies that "whenever men act in concert for a common pur
pose, they tend to create a body which, from no fiction of law, but
from the very nature of things, differs from the individuals of whom
it is constituted.'" Furthermore, problems similar to those found with

respect to de facto corporations are inherent in the conception of
ultra vires undertakings. At common law, ultra vires corporate
1 Dartmouth College v. Woodward, 4 Wheat. 618, 636 (1819).
'Austin, Jurisprudence.
sDuvergier v. Fellows, 6 Bing. 248, 268.
* Dicey, Law and Public Opinion, 166.
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action was a contradiction in terms, since there could be no corporate
action beyond the powers enumerated in the charter. Today in the
United States, courts recognize executed ultra vires corporate action
as a basis of rights. "Such admission," says Laslri, "can only mean

that in the great realm of contract, as in the case of the seal, we

cannot confine the personality of a corporation within the four walls
of a document. We are in fact compelled to abandon the doctrine of

special capacity. We have to admit that a person, whether a group

person or a human being acts as his personality warrants."" The
law may say : "Thou shalt not" ; but that does not mean : "Thou canst

not."

It is urged that the doctrine of ultra vires "is in some wise needful
to protect the corporators." But if the X company "has by its charter
the right to borrow not more than a specified sum," and it borrows

more, "the lenders cannot sue for the surplus."' Again, if the X

company has been created for the purpose either of carrying on a

particular trade or constructing a railway from one place to another

and thereafter it attempts either to substitute another trade or to

construct a railway in another place, "the objection is to its entire

want of power for the new purpose; its life' and functions are the

creation of the legislature; and they do not exist for any other than

the specified purpose; for any other, the individuals are merely unin

corporated individuals."' Clearly, it is "an unwise restriction of

business enterprise so closely to restrict the interpretation of powers
as to refuse a company the legal benefit of its commercial capacity
to build a railway."*
The tendency has been more and more to look upon a corporation

as an individual and to give complete juristic personality to a cor

poration as is shown by the following passage:

"So long ago as the reign of Henry VII the corporation could bring
an action for trespass,"9 and it can sue for libel where "it" can show
"its property" is affected." It can be sued for malicious libel," for
assault and imprisonment, " for fraud and deceit," and by slow recog

nition, for malicious prosecution."
As to the criminal liability of the corporation, suffice it to say

that it may be indicted for misfeasance;" for obstruction;" under the
E Laski, Foundations of Sovereignty.
�Wenlock v. River Dee Co., 10 A. C. 354 (1885).
'Mayor, etc, of Norwick v. Norwick Ry. Co., 4 E. St B. 897 (1855).
8 As in Ashbury Railway Carriage and Iron Co. v. Riche, L. B, 7 H. L. 653 (187S).
� Y. B. 7 Hen. VH, p. 9.
10Metropolitan Saloon Omnibus Co. v. Hawkins, 4 H. & N. 87 (1859).
"Whitfield v. South-Eastern Ry. Co., 27 L. J. (Q. B. 229) (1858).
"Eastern Counties Ry. Co. v. Broom, 6 Exch. 314 (1851).
"Barwick v. Eng. Joint Stock Bank, L. R. 2 Ex. 259 (1867).
"Citizens' Life Assurance Co. v. Brown [1904], A. C. 423, 426.
"Queen v. Birmingham & Gkrae. Ry. Co., 3 Q. B. 223 (1842).
"Queen v. Great North of England Ry. Co., 9 Q. B. 315 (1846).
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Lotteries Act;" for selling impure food;" and for adulterating milk."
"But in all these cases conviction has been obtained on a supposed
basis of a liability for an agent's acts." In another case, Alverstone,
C. J., remarks as follows : "I think that we ought to hold that a cor

poration may be held liable . . . unless mens rea is necessary in
order to constitute the offense."20 The reason given is that the cor

poration cannot have a mind. Therefore, it cannot be held liable
where a criminal intent is necessary.
"Yet," says Laski, "we cannot, in fact, do without that mind. Just

as we have been compelled by the stern exigencies of events to recog
nize that the corporation is distinct from its members, so, too, we have
to recognize that its mind is distinct from their minds. A corporation
votes an annual pension to a servant; its gratitude is not merely the
gratitude of the individual members expressed in a single term, for
one of those members will endeavor to restrain its generosity. So it
may well be urged in the cases of manslaughter, noted above, a pen
alty ought to be exacted in some wise commensurable with the offense.
. . . Any student of Workmen's Compensation cases will not doubt
that in a choice between the adoption of a completely protective sys
tem and the possibility of an occasional accident, there are not a few
corporations anti-social enough to select the latter alternative.
Human life, they will argue, is cheap; the fencing, let us say, of
machinery is dear. But admit the existence of the corporate mind
and that mind can be a guilty mind. It can be punished by way of
fine; and if it be mulcted with sufficient heaviness we may be certain
that it will not offend again.""
It has been said that the natural entity theory is necessarily implied

from the existing case-law relative to de facto corporations. But
when we turn to the voluntary association, we find that it has no
existence in the eyes of the law. "For here, in the legal view, we
have no bodiliness, nothing more than a number of men who have
contracted together to do certain things, who, having no corporate
life, can do no more than those things for which the agreement has
made stipulation. Legally they are no unit, though to your ordinary
man it is a strange notion that a Roman Catholic Church, a Society
of Jesus, a Standard Oil Trust�the most fundamentally unified per
sons, so he would say, in existence�should be thus devoid of group
will because, forsooth, certain mystic words have not been pronounced
over them by the state."" Possibly it "was the mere accident of his
membership of the Middle Temple which made Lord Eldon grant to
a body of Freemasons the right to a representative action. It might
have been, as he said, 'singular that this court should sit upon the
concerns of an association which in law has no existence';** but it

"Hawke v. Button & Co., L. R. [1909] 2 K. B. 93.
~~

"Pearks, etc., v. Ward, L. B. [1902] 2 K. B. 1.
MChuter v. Freeth, etc., L. R. [1911] 2 K. B. 832.
� Cited in Pearks, etc. v. Ward, L. R. [1902] 2 K. B. 1.
11 Laski, Foundations of Sovereignty, 165, 156.
22 Laski, Foundations of Sovereignty, 168.
23 Lloyd v. Loaring, 6 Ves. 773, 778 (1802).
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was just because it had an existence in life that the law had to take
some account of it. 'The society must,' as Eldon saw, 'some way or

other be permitted to sue.' Why? Because without that permission
the gravest injustice would occur and to refuse it is to negative the
whole purpose for which the courts exist. It was, again, a great
advance when a private Act of Parliament enabled a voluntary society
to sue in the name of its chairman." But it does not go far enough.
The entities the law must recognize are those which act as such, for
to act in unified fashion is�formality apart�to act as a corporation.
When the Scottish courts upheld a verdict against the libellers of 'the
Roman Catholic authorities of Queenstown,' they knew that no cor

poration had been libelled, but a body of men to be regarded as a

unit for practical purposes. That body had suffered in reputation
from the libel; it was right and fitting that it should receive com

pensation.15 And when a voluntary society in the pursuit of its func
tions libels a company without justice, it seems rational, even if it is
legally an innovation, to make the society pay."" For, clearly, an
unincorporate body is as much the result of self-will as "its corporate
analogue."
"Nothing has brought into more striking prominence the signifi

cance for practical life of this controversy than the questions raised
in the last decade and a half by trade-union activity. Of the rights
and wrongs of their policy great authorities have written;" and it is
not now needful to discuss at length the decisions of the courts. But
this may at least be said: that just as surely as the decision of the
House of Lords marked, in the great Taff Vale Case," a vital advance,
so, no less surely, did its decision in the Osborne Case," mark a reac

tionary step. The Taff Vale Case decided, as it appears to us, quite
simply and reasonably, that a trade union must be responsible for
the wrongs it commits.�a point of view which so impressed the Royal
Commission that they did not recommend the reversal of the judg
ment. The Osborne Case decided that a method of action which a

trade union thinks necessary for its welfare and protection may be
illegal because it is political and not industrial in its scope�political
objects being eo nomine beyond the province of a trade society. But
that is surely a too narrow interpretation of the facts. Where does
a political object end and an industrial object begin? It is obvious
to anyone who has eyes to see that at every point modern politics is
concerned with the facts of everyday life in its industrial aspect.
Therein they clearly touch the worker, and the trade union is an

association formed for his protection. On this view the political
"Williams v. Beaumont, 10 Bine. 260 (1833).
25 Brown v. Thomson & Co. [1912] S. C. 359.
59 Greenlands, Ltd. v. Wilmshurst, L. R. [1913] 3 K. B. 607.
K See particularly the Report of the Royal Commission on Trade Disputes, 1906 ;

and, above all, the articles of Professor Geldart in 25 Harvard Law Review, 579
and Pol. Quart. Rev. for May, 1914.

� [1901] A. C. 426.
� [1910] A. C. 87.
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activity of trade anions means no more than giving emphasis to one

particular branch of their industry.'"0
It is said that many "metaphysical subtleties" are necessarily in

volved in the natural entity theory. Does the natural entity theory
mean that there is a distinct separate entity corresponding to the
word "corporation," which can be said to have an outward objective
reality in the external world? Does a corporation really have a mind
distinct from the minds of its members? Of course, the answers are

in the negative. The theory is not based upon any hypothesis which

presupposes the existence of a substance which can be reduced to a

solid answering to the word "corporation." Nor is the natural entity
theory based upon the hypothesis that a corporation really has a

mind separate and distinct from the minds of its members. The
analogous supposition that there is a mob-mind or crowd-mind sepa
rate and distinct from the minds of the individuals in the mob or that
a single mind emanates from the aggregate of minds in the mob is

untenable, since it cannot be proved that the individual human mind
exists independently of the human body. The theory that mind has
a separate existence from the body receives no support from psy
chology. Beyond postulating the dogma that there is mind, no

advance has been made. Under the mechanical theory a thought was
held to be the result of chemical, physical, and mechanical changes
taking place in the brain. It "is clear that these physiological con
comitants, namely, the molecular changes in the nerve-center, would,
if completely ascertained, afford an accurate index to the mental

processes,'"1 and that if the result of such changes were proved to
exist in itself, like a spark struck from an anvil, or a current of
electricity moving along a wire, one could safely say that thought has
reality. But "no one has ever shown what the chemical or mechanical
changes are by which thought and feeling are produced." Therefore,
"mechanism . . . remains a mere hypothesis, an hypothesis, it may
be added, to which philosophy gives no support."3' In the face of
these facts the contention that mind has a separate existence is hardly
even a speculation. The theory that "the crowd-mind is a phenome
non which should best be classed with dreams, delusions and various
forms of automatic behavior,"33 is without a foundation.
The correct view of the natural entity theory is that corporations

and voluntary associations are deemed to be natural entities existing
only in contemplation of law for the purpose of placing them in the
same category with human beings. "A corporation," says Laski, "is
simply an organized body of men acting as a unit, and with a will
that has become unified through the singleness of their purpose. We
assume its reality. We act upon that assumption. ... It is clear

enough that unless we treat the personality of our group persons as

real and apply the fact of that reality throughout the whole realm

80 Laski, Foundations of Sovereignty, 165, 166.

"Thompson (Vol. II), Outline of Science, 547.
*> Ibid.
83 Martin, The Behavior of Crowds.
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of law, what we call justice, will, in truth, be no more than a chaotic
and illogical muddle. . . . Here we urge a radical thesis; we say

that the distinction between incorporate and voluntary association
must be abolished. We say that the trust must be made to reveal
the life that glows beneath, that we must have the means of pene

trating beyond its fictitious protectiveness. No one doubts that the

change will be vast. No one doubts that the application will need

courage and high resolve. But it is in its very difficulty that we shall
find its supreme worth."34 The natural entity theory is freely applied
in the Civil Law. In its application the theory has promoted justice.
It is convenient and in conformity with a legal hypothesis. It has

proved its worth.
Joseph B. Day.

BANKS NATIONAL�HOW FAR SUBJECT TO STATE LAW-
POWER OF STATE TO FORBID BRANCHES. A national bank is

a corporation, the powers of which are defined and limited by acts of

Congress which has the authority to create such institutions. This

power, although at first bitterly contested as an unauthorized exer

cise of power, was finally sustained on the ground that such banks
were instruments designed to be used to aid the government in the

administration of an important branch of the public service and a

means appropriate to that end. This was established in the two

leading cases, McCullough v. Maryland, 4 Wheat. 316, and Osborne
v. Bank of United States, 9 Wheat. 738.
On January 28, 1924, the Supreme Court of the United States

rendered a decision in regard to the powers of a state to regulate and
forbid national banks from establishing branch banks. Mr. Justice
Sutherland delivered the opinion of the court in the case of First
National Bank in St. Louis v. State of Missouri, 68 L. ed. 235
Adv. Ops.
This action was brought to determine the authority of the plaintiff

in error to establish a branch bank in the City of St. Louis contrary
to a Missouri statute prohibiting any branch banks without its

authority.
The court held that a national bank can rightfully exercise only

such powers as are expressly granted by Federal statutes or such
incidental powers as are necessary to carry on the business for which
it is established. It also held that a state may forbid a national bank
doing business within its limits to have branches under the provisions
of the Federal statutes that the place where its operations of dis
counts and deposits are to be carried on, shall be stated in its organ
ization certificate and that its usual business shall be transacted at
an office or banking house located in the place specified in the cer

tificate. The establishing of a bank is not within the operation of a

statute vesting banks with all such incidental powers as shall be

necessary to carry on the business of banking.
M Laski, Foundations of Sovereignty, 167, 168.
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This case, involving a comparatively new doctrine, brings up for
discussion this vital and essential question: When does a statute of
a state regulating and governing national banks tend to impair or

destroy their efficiency as Federal agencies, so as to conflict with the

paramount laws of the United States?

Scanning the authoritative cases we find the constitutionality of
such state statutes upheld in the following instances :

Van Allen v. The Assessors, 3 Wall. 573, held that a state pos
sesses the power to authorize the taxation of the shares of national
banks in the hands of stockholders, whose capital is wholly invested
in stocks and bonds of the United States.

By the decision of Mercantile Bank v. New York, 124 U. S. 138, a
state can by statute tax "moneyed capital," which includes that of
national banks, provided that no greater rate of tax is levied on them
than on state institutions.
A statute giving to stockholders reasonable access to an inspection

and examination of the books of a bank was held to be valid in regard
to national banks. Winter v. Baldwin, 89 Ala. 839.
A statute requiring the cashiers of national banks to file a list of

stockholders with the county clerk was also upheld in Waite v.

Dowley, 94 U. S. 527.
In Abilene National Bank v. Dolley, 228 U. S., it was decided that

the Kansas Bank Depositor's Guaranty Act was not unconstitutional
as against national banks either because it discriminates against
them in favor of state banks, impairs the obligations of existing con

tracts or deprives them of their property without due process of law.
The statutes of the United States where they do not prohibit com
petition with national banks do not forbid competitors to succeed.

Among those cases holding such statutes unconstitutional are:
First National Bank v. California, 262 U. S. 366, in which it was

helqi that a statute escheating to the state bank accounts unclaimed
for twenty years is invalid as to national banks.
An interesting as well as a highly illustrative decision on this point

was given in the opinion of the court in Farmer's Bank v. Dearing,
91 U. S. 29. It is held that national banks organized under an act

of Congress are instruments designed to be of an important branch
of the public service and Congress which is the sole judge of the

necessity for their creation, having brought them into existence, the
states can exercise no control over them nor in any wise affect their

operation except so far as Congress may see proper to permit. It

may be exercised by the states only with the consent of Congress
which can be either expressed or implied.
By the majority holding of the Supreme Court in First National

Bank v. Missouri supra (Chief Justice Taft, Justice Van Devanter
and Justice Butler dissenting), the interpretation is that the statute

regarding branch banks is not in conflict because the extent of the

powers of the national bank is limited by the Federal statutes and

they can only exercise those powers which are expressly granted or

incidental powers which are necessary in the conduct of the business ;
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Bullard v. National Eagle Bank, 18 Wall. 589; Logan County Bank
v. Townsend, 139 U. S. 67; California National Bank v. Kennedy,
167 U. S. 362.
The Federal Government issues a certificate when a national bank

is established and it is specifically stated on this certificate, the

place where discount and deposit are to be carried on, designating
the state, territory or district and city. This is alone enough to show

that there is no implied power to a national bank to open branch
banks. Also if it had been intended to allow the establishment by
an association of not one bank only, but in addition, as many branch
banks as it saw fit, it is remarkable, to say the least, that there
should have been no provision for adjusting the capital to the latter

contingency or for determining how or under what circumstances

such branch banks might be established or for regulating them. A

mere multiplication of places where the powers of a bank may be
exercised is not in the opinion of this court an incidental power
necessary in the conduct of its branch bank.
The case of Davis v. Elmira Savings, 161 U. S. 279, seems to sum

marize the doctrine better than most decisions. Mr. Justice White
delivered the opinion of the court.

"National banks are instrumentalities of the Federal Government,
created for a public purpose, and as such necessarily subject to the

paramount authority of the United States. It follows that an

attempt, by a state, to define their duties or control the conduct of
their duties or control the conduct of their affairs is absolutely void,
wherever such attempted exercise of authority expressly conflicts
with the laws of the United States, and either frustrates the purpose
of the national legislation or impairs the efficiency of these agencies
of the Federal Government to discharge the duties, for the perform
ance of which they were created. These principals are axiomatic,
and are sanctioned by the repeated decisions of this court."
Each case brings into play a new set of facts which must be

decided on its own merits and not upon any fixed or definite rule.
How far a state may go in limiting, regulating and governing a

Federal bank can only be decided by adjudication upon the statute in
that particular instance. Whether it impairs the efficiency of the
bank, or is in conflict with any of the Federal statutes is the ques
tion in each individual case that must be decided and on that point
only. Harold P. Ganss.

SEARCH AND SEIZURE�Invalid warrant, presumption that officers
acted on invitation.

In the case of Memo v. State, 142 N. E. 382, Memo, the defendant,
in the lower court was convicted of manufacturing, transporting and
possessing intoxicating liquor, of keeping liquor with intent to sell,
of the unlawful possession of a still, and of maintaining a liquor
nuisance. Upon appeal from the verdict judgment was affirmed by
the Supreme Court.
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The scene of this search and seizure lies in the village of Reeds

Station, Indiana. The premises, consisting of a small dwelling, a

barn and outhouses, were in the possession of the defendant Memo.
The searching party consisted of the chief of police, a sheriff and
a Federal prohibition officer. They went to search the defendant's
premises armed with a search warrant.

At the time of the arrival of the officers they found appellant with
several men in an upstairs room, some of the men playing poker.
The officers informed the appellant and the others that they had a

search warrant for the search of the premises. In answer to this
statement the appellant replied: "All right, go right on. There is

nothing about here, go right on and search all you want." In answer

to the question as to whether he had charge of the premises he

replied: "I have."

Appellant then proceeded with the officers to make the search in
course of which 21 gallons of intoxicating liquor were found in bottles
and jugs.

Some of the liquor with containers and the return of the search

warrant were admitted into evidence. The defendant objected to the

admission of this evidence.

As a ground for his appeal the appellant alleged that the verdict
was not sustained by sufficient evidence, for the reason that all the
evidence to sustain the verdict was procured through the execution of
an invalid warrant. The court, however, held the objection was not
well taken. In its opinion the court stated that by inviting the officers
to go on with the search that the appellant waived his right to

contest the legality of the search because of the invalid search war

rant.

The court in its opinion states that where there is an invitation to

search it will be presumed that the search was made on the invita
tion rather than on the warrant that the officers intended to use as

their authority to search. The invitation, by raising the presump
tion that the officers acted on it, makes it a matter of no consequence
whether or not they had a warrant or (that) if they did that it was
an invalid one. (Hess v. State Ind. Sup. 133 N. E. 830.)

The case seems to define rather narrowly the attitude to be taken

by a person when his premises are about to be searched under au

thority of a warrant. To be sure to preserve his right to future

objection he should resist the search�not physically but by his verbal
protest. At least he should remain silent. It would be unwise to

tell them to go on under the assumption that it was a valid warrant.

To do so would be to waive the right of objecting in the future if it
should be found that the warrant was invalid because as the court

stated it is presumed that the search was by invitation thus making
the invalidity of the warrant an immaterial error.

G. L. M.



178 GEORGETOWN LAW JOURNAL

WORKMAN'S COMPENSATION

Cudahy Packing Co. of Nebraska v. Parkamore 44 Supreme Court
Reporter 153.

This case arises under the Workman's Compensation Act of Utah,
which provides for payment of compensation for personal injuries
or death of an employe by accident "arising out of or in the course

of his employment."
The Cudahy Packing Company owned and operated a meet pack

ing house at a point about six miles north of Salt Lake City. Its

employes generally resided in that city and in villages located near

the plant. In going to and from the plant the employes had to pass

along a certain road which was crossed by three lines of railroad
tracks at a point immediately adjacent to and from which switches
led directly into, the plant. This was the only practicable means of

ingress and egress and was the way customarily used.

Joseph Parramore was employed as a stationery engineer at the
plant at a weekly salary. On August 9, 1921, while riding to work

along the above described road in the automobile of a friend, the auto

mobile was struck by an engine belonging to the Rio Grande Railway
Co. and Parramore was instantly killed. The accident took place
about seven minutes before the services of deceased as engineer was
to begin and at a point adjacent to, but not on, the premises of the
defendant. On these facts the Industrial Commission of Utah
awarded compensation to Parramore's dependants and the Supreme
Court of Utah affirmed the decision on the ground that the accident

was within the act.

The contention of the plaintiffs in error is, that the accident
occurred not on the employer's premises but on a public highway, out
side the hours of employment, and while the employee was not en

gaged in the business of the employer; that it was not the result of

any industrial risk, but arose from a common peril to which the public
generally was exposed; and that consequently liability was imposed
arbitrarily and capriciously and in violation of the Fourteenth
amendment.

Mr. Justice Sutherland, who wrote the opinion of the majority
of the court, after holding that the court was bound by the construc
tion placed upon the statute by the courts of Utah as though specifi
cally included therein, proceeded to say that an act which imposed
liability upon an employer for injury which is in no way connected
with the employment would clearly be so arbitrary and unreasonable
as to be within the ban of the constitutional prohibition; but that
this case was not of such character. The court then shows that be
cause of the great progress and development of industry the old
common law theories of liability of employer to employe for injuries
caused by industrial accidents are no longer applicable and work

great injustice if applied to modern conditions. Workman's compen-
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sation legislation rests upon the idea of status and not upon that of

implied contract; that is, upon the conception that the injured work
man is entitled to compensation for an injury sustained in the service
of an industry to whose operations he contributes his work, as the
owner contributes his capital. The liability is based, not upon any
act or omission of the employer, but upon the existence of the rela

tionship which the employe bears to the employment, because of, and
in the course of which, he has been injured. And this is not to impose
liability upon one person for an injury sustained by another with
which the former has no connection; but it is to say that it is enough
if there be a causal connection between the injury and the business
in which he employs the latter�a connection sufficiently contributory
though it need not be the sole or the proximate cause. Legislation
which imposes liability for an injury thus related to the employment,
has a tendency to promote a more equitable distribution of the eco

nomic burdens in cases of personal injury or death resulting from
industrial accidents and is a matter of sufficient public importance to

escape condemnation as arbitrary, capricious or clearly unreasonable."
Upon the question of causal relationship the fact that the danger

was one to which the public in general was exposed, was held by the

majority of the court to be immaterial. The court accepted the ruling
in an English case (Anderson & Co. Ltd. v. Adamson, 50 Scottish Law
Rep. 855), where an employe compelled to work in a stooping posi
tion was injured by a slate blown from the roof of an adjoining build

ing by a violent gale, a risk to which all persons were more or less

exposed. The court held this to be an injury arising out of the em

ployment, because he was exposed beyond the normal risk. The

court said: "If it is merely the normal risk which contributes to the
accident the injury did not arise out of the employment. But if the

position which the workman must necessarily occupy in connection

with his work, or if the continuity or exceptional amount of exposure
aggravates the common risk then it is open to conclude the accident
did not arise out of the common risk, but out of the employment.1
The great difficulties very often encountered in the application of

the Compensation Legislation to a given case is very well illustrated

by the fact that in the principal case (Cudahy Packing Co. v. Parra

more), Mr. Justice Butler, Mr. Justice McKenna and Mr. Justice

McReynolds dissented. Some courts in their application of such

legislation have arrived at peculiar conclusions. The Supreme Court

of Minnesota in the case of State ex. rel. London & L. Indemnity Co.

v. District Ct. (1919), 141 Minn. 348, 170 N. W. 218 held that an

1 See also a like construction of similar statutes in the following cases cited by the
court :

Procaccino v. E. Horton & Sons, 95 Conn. 408.

Empire Health & Arc. Ins. Co. v. Pureel] (Ind. App.) 132 N. E. 664.

Judson Mfg. Co. v. Industrial Acc. Commission 181 Col. 800.

In re Bollman 73 Ind. App. 46, 126 N. E. 639.

Lumbermen's Preciprocal Assn. v. Behnker 236 S. M. 154.

De Constantin v. Public Service Corp. 75 W. Va. 32, 83 S. C. 88.
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injury to a salesman while returning home from a business trip in
an automobile furnished to him by his employer, after his business
was finished was within the meaning of the act and that he was

entitled to compensation. Suppose, this employe after his business
was finished was walking home and was injured, would the court
have arrived at the same conclusion? There is practically no differ
ence between the two cases and it would seem that the same conclu
sion should be reached in each case.

A. H. L.



RECENT CASES
ESCHEAT�Unclaimed bank deposits are debts arising out of con

tracts, and are properly held to escheat to the state, where procedure
is appropriate, without violating the "Due Process" clause of Federal
Constitution.
Security Savings Bank v. State of California, 44 Supreme Court

Reports 108. (Decided Nov. 19, 1923.)
The State of California brought suit to have transferred to it cer

tain deposits in the Security Savings Bank which had been unclaimed
for more than 20 years, and to have these declared escheat. The
substance of the California Statute is this: that if a bank account
has not been added to or drawn upon for more than 20 years, and
no claim has been made upon that account�the bank shall deposit
with the state treasurer the amount of the deposit and accumula
tions.
The bank resisted upon the grounds that (1) the statute was un

constitutional as violating the "Due Process" clause of the Federal
Constitution, and (2) that the property was arbitrarily taken from
the bank and did not discharge the bank from its liability to the
depositor.
The Supreme Court upheld the validity of the statute. The process

of personal service upon the bank, and service by publication upon
the depositors is deemed due process; and that the surrender of the
deposit by the bank discharges the obligation of the bank to the
depositor and it is no concern of the bank whether the state receives
the money merely as depositary or takes it by escheat; and deemed
the proceeding by which the deposits escheat to be a proceeding in
rem.

It is to be noted that the statute contained a provision permitting
the depositor to make claim against the state within five years after
final judgment.

J. P. M.

NATIONAL BANKS�Subject to state statutes* unless such stat
utes conflict with Federal provisions, or tend to impair the efficiency
of the banks as Federal agencies.
First National Bank in St. Louis v. State of Missouri, U. S. Adv.

Ops. 1923-24, Page 235. Decided Jan. 28, 1924.
The State of Missouri brought an action in the nature quo war

ranto in the state supreme court against the First National Bank in
St. Louis to determine the bank's authority to establish and conduct
a branch bank in the city of St. Louis. A Missouri statute prohibited
any bank from maintaining a branch in that state. The state being
successful in the lower court, the bank appealed to the Supreme
Court of the United States to test the validity of the statute so far
as it related to national banks.
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The interest in this question may be seen by the fact that eighteen
states, besides Missouri, were represented in this appeal through their
attorney generals.
The Supreme Court sustained the state court in holding that the

plaintiff in error, though a national bank, was subject to the state

law, stating the rule to be:

"National banks are brought into existence under Federal

legislation, are instrumentalities of the Federal Government, and
are necessarily subject to the paramount authority of the United
States. Nevertheless, national banks are subject to the laws of
a state in respect of their affairs unless such laws interfere
with the purposes of their creation, tend to impair or destroy
their efficiency as Federal agencies, or conflict with the para
mount law of the United States."

The court further held that the statute in question does not con

flict with the laws of the United States, does not frustrate the pur

poses for which the bank was created, does not interfere with the

discharge of its duties to the Government, and does not impair its
efficiency as a Federal agency. This conclusion being reached, it was
held that the state was within its rights in seeking to vindicate and

enforce its own law, and the question of the nature of the remedy
was a question for state determination.
Mr. Justice Van Deventer, with whom the Chief Justice and Mr.

Justice Butler concurred, dissented from the opinion of the court.

He held that the United States has authority to provide, indepen
dently of state laws, for the creation of banking institutions, and
that a state has no authority to question the corporate powers of a

national bank. In contending that the state was without capacity
to maintain this proceeding, the dissenting opinion says:
"In this situation, the state is not, in my opinion, entitled to

maintain the proceeding. It has no distinctive right to protect, nor
any applicable law to vindicate or enforce. The proceeding is one

which may be maintained only in the public right. Here the state
is not authorized to represent or speak for the public. The bank
is not a creation and instrumentality of the state, but of the national

government. Its presence in the state is attributable to the national
power, not to the state's permission. Whether the bank shall be

kept within its legitimate powers and made to discontinue any de

parture from or abuse of them is a matter in which the people of
all the states have the same interest, the bank being a national
creation and instrumentality. The people of Missouri merely share
in the common interest." �A. M. H.
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INNKEEPERS�Insurers of guests' property, notwithstanding
statute limiting liability.

Shaine v. Jacobson, 201 New Yoke State 781

The plaintiff delivered her jewels and money to the defendant for
safe keeping and they were placed in the safe. When she called for
them the next morning she was informed that her property had been
stolen. The defendant corporation in its answer admits the theft,
but by way of a separate defense pleads the act in question, and
asserts a liability of not more than $250.
The plaintiff moves to strike out the separate defense citing an

amendment to the act increasing an innkeepers' liability to $500 in
the absence of a limiting agreement between the parties. The theory
of the action being the negligence of the defendant and such admitted
to be the gist by the plaintiff.
Does the act in question refer to a complaint predicated on negli

gence ?
The Supreme Court of New York held that the act had no appli

cation because in that event, an innkeeper in any form of action
could limit his liability to the statutory amount, though guilty of
the grossest negligence and neglect. Such is not the law. Whart. on
Negligence (2d Ed., 1878) 689.
Innkeepers are still insurers of the safety of the property of their

guests, notwithstanding section 200 of the General Business Law
limiting liability. The only effect of that statute is to so far modify
their common-law liability that it does not extend to money, jewels, or
ornaments not deposited in the safe provided for that purpose, where
the innkeeper has complied with the provisions of the act on his part.
When a deposit is made the law fixes the maximum recovery. If
the guest is free from negligence the innkeeper is liable, without
proof of negligence, unless excused by an act of God or of the public
enemy. The doctrine of an innkeeper's liability as such for property
of his guests in his possession, dates back to time immemorable; it is
based on grounds of public policy in protecting the traveller and
preventing collusion between robbers and innkeepers.

J. T. S.
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