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RENAISSANCE OF THE LAW MERCHANT
"Reason requireth a law not too cruel in her frowns,

nor too partial in her favors. Neither of these defects
are incident to the Law Merchant." Malynes.
"Law Merchant hath always been found semper

eadem." Malynes.
By William Jennings Price

0 less than twenty-five different Acts have been recom-
^ mended for adoption by the States of the Union, begin

ning in 1896, by the Commissioners for Promoting Uni
formity of Legislation in the United States. The first of
these was the Uniform Negotiable Instruments Law. The

acceptableness of, if not the demand for, such legislation on

the part of the people, voiced through their most accessible
and democratic channels�the legislative bodies�was

promptly demonstrated by the adoption at the first oppor
tunity, early 1897, of the Uniform Negotiable Instruments
Law by the States of Connecticut, Colorado, New York and
Florida, followed by the enactment of same now into law by
all of the States of the United States, except Georgia; by
the District of Columbia, by Alaska, Hawaii, and the Philip
pine Islands. A few years since there was unofficially
brought to the attention of the Republic of Panama, to
which the people of the United States are so closely allied
by business as well as other ties, the cordial welcome ex

tended to the Act by the legislatures of the various States
of the Union and by the Congress of the United States in
its adoption of it in 1899 for the District of Columbia�
within a little over two years after its formulation by the
Commissioners on Uniform Legislation�and the very pro-

185



186 GEORGETOWN LAW JOURNAL

gressive statesmen and assemblymen of the neighbor Re

public made it a part of their legislation.
May it not be properly described as no less than discon

certing and discomforting to find this premier of the Uni
form Acts being so discordantly construed in a number of
its sections by the courts of our States, whose legislatures
had found themselves in such happy concord in enacting it ?
When a noted law lecturer and writer1 metaphorically

throws up his hands in despair and declares, as one did
several years ago, that there is now no longer any hope of

uniformity in interpretation of the Act and another lec

turer, writer and practitioner2 states that, though opposed
to all political principles he has been taught to believe in, he
has obtained at least his mental consent to advocate the
adoption of an amendment to the Constitution of the United
States incorporating the Uniform Negotiable Instruments
Law and placing its administration entirely in the hands
of the Federal Courts, it would appear, cursorily at least

considered, that those learned men, who had so unselfishly
devoted ardor and zeal and experience and conspicuous
erudition to the framing of this Act had hardly "finished
like a jeweler," however much they had "builded like a

Titan."

This Act is not only the first of the Uniform Acts recom

mended, but it is a representative of the group that is most
numerous of the Acts devoted to any one phase of life and
of men's activities, namely, that of business.
In the same group fall the Uniform Bills of Lading Act ;

the Uniform Warehouse Receipts Act; the Uniform Sales
Act. Not only that, but in various lines of new or codify
ing or reform legislation, including what may be called the
measures for agricultural aid and relief�the cooperative
marketing measures�and others, principles of the Law
Merchant are directly or incidentally involved, particularly
�"the mercantile view of documents of title," as then Mr.

Justice Hughes phrased it in his decision in Commercial
National Bank vs. Canal-Louisiana Bank and Trust Com

pany, 239 U. S. 520.
The holdings of the courts in the construction of these

1 Henning, 59 U. of Pa. Law Review, 539 (1911).
3 Douglas, 1 Georgetown Law Journal (1912).
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other Acts, more recently adopted, show a similar diverging
tendency, doubtless influenced measurably by the decisions
under the first and oldest Act. The situation becomes at
least irritating when it is considered that now the Uniform
Warehouse Receipts Act has become the law in over forty
States and the Uniform Bills of Lading Act in at least
fifteen.

There is no question of the people's will in the matter.
Uniform legislation has progressed beyond the limitation
of their wish and hope. It may now fairly be said to be
an expression of their demand. Following not far behind
is their yearning at least for uniform interpretation by the
courts.

Is the failure to attain this so far chargeable to the
framers of these acts and the legislators who enacted them,
or to the courts who have been declaring "what manner of
law they be"? If the last named are responsible, is it the
result of "opinionativeness" or does a reason exist that is
more pleasantly explicable for a condition which is dis

appointing to those who entertain the high hopes they in

dulged for the practical working of such legislation, and
which is regrettable generally?
The conviction was expressed in a recent report by the

Commissioners on Uniform Judicial Decisions to the Ameri
can Bar Association on this subject that the reason is:

"* * * That many of the counsel and many of the

judges in their opinions are more imbued with the

spirit of the common law than with the spirit of the
'Law Merchants.' "

Mr. Justice Hughes in the case of Commercial National
Bank vs. Canal-Louisiana Bank, supra, said in 1915 :

"It is apparent that if these Uniform Acts are con

strued in the several States adopting them according
to former local views upon analogous subjects we shall
miss the desired uniformity and we shall erect upon
the foundation of uniform language separate legal
structures as distinct as were the former varying
laws. * * *
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"This rule of construction� (to effectuate the gen

eral purpose to make uniform)�requires that in

order to accomplish the beneficent object of unifying,
so far as this is possible under our dual system, the
commercial law of the country, there should be taken

into consideration THE FUNDAMENTAL PURPOSE
OF THE UNIFORM ACT and that it should not be

regarded merely as an off-shoot of local law. THE

CARDINAL PRINCIPLE OF THE ACT�which has

been adopted in many States�is TO GIVE EFFECT,
within the limits stated� (the limits mentioned in this

particular Act relating to title of a trespasser or

finder) TO THE MERCANTILE VIEW OF DOCU
MENTS OF TITLE. * * * We think that the

principle of the Uniform Act should have recognition
to the exclusion of any inconsistent doctrine which

may have previously obtained in any of the States

enacting it."1

It is worthy of note that the Supreme Court had to hold

contrary to a number of Louisiana decisions and to over

rule both the U. S. District Court2 and the U. S. Circuit
Court of Appeals3 in making clear that there is a "mercan

tile view" as distinguished from a common law view or

prior statutory view.

The two lower tribunals followed a typical line of reason

ing, when the principles of the Law Merchant fall athwart

preconceived views. How earnest was the conviction as to

the correct law of the case and the effect of the new Uni
form Act may be judged from the following emphatic lan

guage used by U. S. District Judge Foster in this case :

"It is apparent, however, that the purpose of the
law is to facilitate legitimate business, and not to

abrogate or change fundamental principles."
"Moreover, the Uniform Act is but a step in the

development of the law, and decisions relating to prior
and similar acts are safe guides to its construction."

1 Capitals and language in parenthesis are those of the writer.
a205 Fed. 568.
3 211 Fed. 337.
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Then he quotes Judge Miller of Louisiana with approval :

"With the most careful consideration, we are utterly
unable to interpret legislative acts designed to assist

legitimate commercial necessities so as to overthrow

long-settled principles and sanction what the law
deems frauds."

Mr. Justice Hughes found no difficulty in overthrowing
such views of said principles. In the same opinion he said
further :

"There had been statutes in some of the States deal

ing with such documents of title, but there still re
mained diversity of legal rights under similar commer
cial transactions. We think that the principle of the
Uniform Act should have recognition to the exclusion
of any inconsistent doctrine, which may have pre

viously obtained in any of the States enacting it."

The "mercantile view" has had a hard time of it in a

contest with the "common law view" through the centuries,
but it has thoroughly gratifying victories to its credit.

Mr. Justice Hughes in the decision supra takes occasion
to refer, evidently with approbation, to the decision of
Roland M. Baker Co. vs. Brown, 214 Mass. 196, holding that
a bona fide purchaser for value of a bill of lading under the
Uniform Bills of Lading Act took absolute title regardless
of fraud committed. The decisions in the State courts upon
this proposition have not at all been uniform however,1 and
doubtless such decisions of the U. S. Supreme Court as

Dunlop vs. Silver, etc. (1801) 1 Cranch, Appendix 366 and
of Shaw vs. Merchants National Bank, etc. (1880), 101
U. S. 56, persuaded the framers of Uniform Acts that they
could not be too specific and clear in their phraseology if
they hoped for a mercantile view of a document of title to
be upheld. The last mentioned decision construed no ma

terial difference between the statutes of Pennsylvania and

Missouri, the former declaring that bills of lading "shall be
negotiable and may be transferred by indorsement and

delivery"; the latter declaring: "They shall be negotiable
by written indorsement thereon and delivery in the same

1 See Williston on Sales, Page 700, for a list of authorities pro and con.
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manner as bills of exchange and promissory notes." The
court held that these statutes simply prescribed the man

ner of negotiation, i. e., by indorsement and delivery and
that neither undertook to define the effect of such a transfer
and that none of the effects flowing from the attribute of
negotiability in its "full measure" (as Daniel on Negotiable
Instruments expresses it) became the privilege of the in
dorsee under these statutes, except the right to sue upon
them in his own name.

"Negotiability," says Williston, "really means the quality
of assignability free from equities."
A bill of lading at common law was regarded as merely

a chose in action species of the well-known unassignable
contract. Under the Law Merchant it was regarded as a

contract which at the same time was a symbol of the pro
perty, which it represented, and which, in passing from
hand to hand, could carry the title to the goods, which it
represented. However, when Lord Holt gave recognition
on the King's Bench in 1697 to the view of the Law Mer
chant and admitted that "the consignee of a bill of lading
has such a property as he may assign it over," he and other
stalwarts of the common law saw to it that such assigning
over must always be subject to the common law rule that
a person cannot pass a valid title under any circumstances,
if he himself has not a valid title.
The Commissioners framing the Uniform Bills of Lading

and Warehouse Receipts Acts have wisely, and yet not
safely against discordant interpretation, provided with
reference to the former:

"A negotiable bill may be negotiated by any person
in possession of the same, however such possession
may have been acquired," etc.1

And with reference to the latter:

"A negotiable receipt may be negotiated� (a) by
the owner; or (b) by any person to whom the posses
sion or custody of the receipt has been entrusted by
the owner," etc.2

1 Sec. 31. Uniform Bills of Lading Act,
s See. 40. Uniform Warehouse Receipts Act.
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Both Acts then carefully provide that the person to whom
the bill or receipt is negotiated "acquires thereby such title
to the goods as the person negotiating the (bill) (receipt)
to him had or had ability to convey to a purchaser in good
faith," etc.

By these Acts bills of lading and (with the exception of

trespassers and finders as to title) warehouse receipts are

placed substantially upon the same footing as bills of ex

change and promissory notes.

Both the Bills of Lading and the Warehouse Receipts
Act provide : "In any case not provided for in this Act, the
rules of law and equity, including the Law Merchant * * *

shall govern." In the original Uniform Negotiable Instru
ments Law and the draft adopted in most of the States
there is this section : "In any case not provided for in this
Act the rules of the Law Merchant shall govern."
Prof. J. D. Brannan1 argues that the wording of the

section of the two Acts first mentioned is preferable, "for
the law merchant," he says, "is not today a separate branch
of the law, but is merely a convenient term for describing
the origin of that part of the law which in large part grew
up from recognition by the courts of the usages and cus

toms of merchants."

Ewart on Estoppel, p. 370, states : "The phrase 'law mer

chant,' like many another, is uncritically employed in handy
explication of seeming anomalies. * * * perplexing
questions relating to negotiable instruments are waived by
unthinking allusion to the 'law merchant.' * * * As a

matter of fact, and not merely of phrase, may we not even
ask whether there is a law of merchants in any other sense
than there is a law of financiers or a law of tailors?"

The learned author of this clever work on Estoppel would
likely take pride in being described as a Canadian devotee
of the common law. The English Bills of Exchange Act
makes no reference even to the rules of equity in the fram

ing of the section corresponding to the one in our Acts,
although it is well known that the courts of Admiralty and

Equity gave cognizance to the rules of the Law Merchant

before the courts of common law. The English Act pro-
1 Brannan's, The Negotiable Instrument Law, p. 416.
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vides: "The rules of common law, including the law mer

chants, * * * shall continue to apply * * *."
This is perfectly intelligible from the viewpoint of an

Englishman, perhaps the chief of whose lares and penates
is the Common Law, but it is submitted that others of us,
though sharing in the devotion of our Anglo-Saxon kins

men, might be more impartial in giving the ancient and
honorable Law Merchant its due.

However, its specific recognition in these, the first codifi
cations in a dignified and consistent and at all scientific
form in England as well as America of divisions of the Law

Merchant, is a tribute to the sustained vitality of it through
the centuries, and the resurgent and challenging vigor of
it today as a body of law all its own.

Certainly the term, Law Merchant, is more than a con

venient phrase to describe the origin of some of the common

law. It is only misleading so to refer to it. It is not even
true that it has been absorbed by the common law. What
is true is that the Law Merchant walked into the common

law courts and demanded a sheriff to enforce its decrees and

got the sheriff. To obtain machinery for its administration,
it had to resort to the only machinery provided by the Eng
land of that day. The result has been that the common law
has exacted all it could. It is equally true, however, that,
while the two systems are not separate and distinct to the
extent they were in centuries now gone, the Law Merchant
has not lost its identity.
"The notion of the generality of the common law is

abroad," says Bigelow.1 "The mischief," he says in re

ferring to the habit of looking upon the common law as

the superior to which appeal should be made for guidance
and interpretation, "lies in the mistaken notion implied,
that the Law Merchant is a sort of poor relation of the
common law, or rather that it is a dependent of the common

law, subject to it wherever its own language is not plain.
Such instances, in other words, overlook the fact that the
Law Merchant is an independent, parallel system of law,
like equity or admiralty. The Law Merchant is not even
a modification of the common law; it occupies a field over

which the common law does not and never did extend."

1 Bigelow on Bills, Notes and Cheques, p. 6,
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Among the rights whose protection was demanded of
King John were these customs of the Law Merchant. Magna
Carta (translation of Cotton manuscript, C. 27 and 28)
contains this significant provision :

"To no one will we sell, to none will we deny or defer
right or justice. All merchants shall have safe conduct to
go and come out of and into England, and to stay in and
travel through England by land and water for purchase or

sale, without maltolt, by ancient and just customs."
Coke in his institutes listed as the twelfth among the

"divers laws within the realm of England" "Lex Merca-
toria." Coke called the courts administering the Law Mer
chant "Courts of Pepoudrous." He said they were called
"Pepoudrous" "because that for contracts and injuries done
concerning the fair or market, there shall be as speedy jus
tice done for the advancement of trade and traffic as the
dust can fall from the foot, the proceedings there being de
hora in horam." They became popularly known as the
"Dusty Foot Courts," on account of their expeditiousness,
the technical spelling varying as "Pepoudrous," "Piepou
dre," "Pipowder," "Piepowder," and "Pypowder."
There was created, too, a species of the Merchant Court

called the Staple Court, as early as 1353 by 27 Ed. Ill,
Statute 2. It was but another name adopted for the Law
Merchant Court. Chapter 8 of the Act provided : "That all
Merchants coming to the Staple shall be ruled by the Law
Merchant, of all things touching the staple, and not by the
common law of the land." Chapter 20 provided: "Item,
because we have taken all merchants, strangers in our said
realm and lands into our special protection, and moreover

granted to do them speedy remedy of their grievances, if
any be to them done, we have ordained and established,
that if any outrage or grievance be done to them in the
country out of the staple, the justices of the place where
such outrage shall be done shall do speedy justice to them
after the Law Merchant from day to day and from hour to
hour, without sparing any man or to drive them to sue at
the common law."
Blackstone1 referred to the Courts of Pepoudrous (which

1 Blackstone's Commentaries, Book 3, Chapter 4, p. 32.
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he contended should be translated Pedlar's Courts) as "the
most expeditious court of justice known to England." In
his day it was a Court of Record and originally and for a

long time it had unlimited jurisdiction, both civil and crimi
nal, of all matters arising incident to the fair or market.
It has been described1 as, when in its full sway, "one of
the most active and most widespread of all the tribunals

formerly existing in England, and formed a seperate
organic unit in the judicial system of the realm."

If anything further is needed to give assurance to the
contention that the Law Merchant constituted a distinct

body of the law; that it is as much of a historic solecism
and violation of legal accuracy to speak of the common law
of the Law Merchant as it is of the common law of Equity
or Admiralty, let there be remembered Lord Holt's pic
turesque language in 1703 when he refused to admit the

promissory note to a status of negotiability at the common

law. The endeavor to have them considered negotiable like
bills of exchange, he declared,2 "proceeded from the ob

stinacy and opinionativeness of the merchants who were

endeavoring to set the law of Lombard Street above the
law of Westminster Hall." As another illustration of busi
ness eventually having its way, Parliament was prevailed
upon to legislate the recognition of negotiability for promis
sory notes, which Lord Holt had refused. The Statute of
3 and 4 Anne was passed in 1705 and the Statute of 7 Anne
made the recognition perpetual.
It is submitted that the Law Merchant was and is not

only a body of law with an identity and distinctiveness of
its own (though modified by or amalgamated with the com

mon law to a considerable degree), and with rules pecu
liarly and effectively bringing about exact justice and
expeditious justice, but also a body of law of general reach
and application and with rules requiring and eliciting uni
form justice.
The Law Merchant, according to the popular conception

today, is associated practically entirely with the law of Bills
and Notes and Checks. How far this is erroneous may be
judged from Malynes' work on the Law Merchant, "Lex

1 Introduction to Select Cases on the Law Merchant, p. 14.
2 Clerke vs. Martin, 2 Ld. Paym. 757.
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Mercatoria or Ancient Law Merchant," published in 1622.
It covered the subjects of Bills of Exchange, Letters of

Credit, Merchants' Promises, Banks and Bankers, Factors
and Servants, Freighting of Ships, Charter Parties and
Bills of Lading, Policies of Assurance, Partners, Bank

ruptcy, Shipping and Navigation. It laid the foundation
for the construction of the joint stock company and the

corporation of today.
"We seldom marry more than once," says Montesquieu,

"deeds and wills are not the work of every day ; we are but
once of age."
"The affairs of commerce, * * * They are the actions of

a day, and are every day followed by others of the same

nature. Hence it becomes necessary that every day they
should be decided."1

"Riches consist," said he, "either in land or in movable
effects. The soil of every country is commonly possessed
by the natives. * * * but movable effects, as money, notes,
bills of exchange, stocks in companies, vessels, and, in fine,
all merchandise, belong to the whole world in general; in
this respect, it is composed of but one single state of which
all the societies of earth are members."2

The foregoing may be said to be legal axioms philosophi
cally expressed. If they be legal truths, then the necessity
for the development and application of rules of law, making
for expedition, for exactness and for uniformity is no less
evident.

The truth is that International Law and the Law Mer
chant constitute the two bodies of human laws of more
universal acceptance and application than, perhaps, all

others, and that the Law Merchant is an international law.
While not a jus inter gentes, it is a jus gentium.
Sir John Davies in "The Impositions,"3 asserted:

"That both the common law and the Statute laws
of England take notice of the Law Merchant and do
leave the causes of merchants to be decided by the

i Esprit des Lois, bk. 20, ch. 18.
~

*Do. ch. 23.
3 Davies, Sir John, "The Impositions," 1656.
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rules of that law, which Law Merchant, he saith, as it
is a part of the law of nature and nations, is universal
and one and the same in all countries of the world."

Dr. Zouch in his "The Jurisdiction of Admiralty,"1 quotes
the above with approval and adds:

"It is manifest that the causes concerning merchants
are not now to be decided by the peculiar and ordinary
laws of every country, but by the general laws of
Nature and Nations."

Lord Blackburn, in 1883, in one of the many learned and
able opinions written by him:2

"There are in some cases differences and peculiarities
which, by the municipal law of each country, are

grafted on it, but the general rules of the Law Mer
chant are the same in all countries."

The Supreme Court of the United States, Justice Story
writing the opinion, has declared:3

"The law respecting negotiable instruments may be

truly declared, in the language of Cicero, adopted by
Lord Mansfield in Luke vs. Lyde, 2 Burr. 882, to be, in
a great measure, not the law of a single country only,
but of the commercial world: Non erit alia lex Romae,
alia Athenis, alia nunc, alia posthac, sed et apud omnes

gentes, et omni tempore, una eademque lex obtinebit.' "

In the domain of Conflict of Laws, perhaps, there is no

one particular subject having more prickly angles, more

innate technicalities, to give rise to divergent interpretation
than, for instance, the law of negotiable instruments.

Every signature on a negotiable instrument, whether that of
maker, drawer, acceptor, guarantor, surety or the many
kinds of indorsers, constitutes a separate contract with

separate rights and liabilities. In the general domain, how
ever, of Private International Law, so called�for Interna
tional Law, of course, in its technical true sense is political,
dealing with State affairs�perhaps, there is no one division

1 Zottch, "Jurisdiction of the Admiralty of England," 166S.
2 McLean vs. Clydesdale Bank, 9 App., Cases 95.
8 Swift vs. Tyson, 16 Pet. 1.
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so homogeneous throughout the civilized world for centuries
as the Law Merchant and certainly none today so well
deserving of uniform treatment. It is challenging and de

manding such treatment. It is pulsating with a new life.
It is a poor sort of international law, indeed, that cannot
claim general application and obtain even and uniform
interpretation.
"What is the use of a uniform law," said Hon. Amasa

M. Eaton in 1909, "unless we have uniform decisions there
under and how are uniform decisions to be reached, except
by paying attention to the decisions in other States under
the same law?"
England presented to the profession and the courts its

Uniform Bills of Exchange Act in 1882. Our Negotiable
Instruments Law, followed by the others referred to supra,
is based upon and very largely a duplication of the English
Act. They constitute remarkable, succinct yet compre
hensive, codifications.
There is, perhaps, less excuse now for conflicting, and

contradictory or even divergent holdings by the courts on

matters covered by the Law Merchant than on those cov

ered by any other body of the law. Yet England is com

plaining of the split decisions of the courts of her con

stituent parts and dependencies on this law�not, however,
to the same extent as we are.

The conflict of interpretation in the United States begins
with the very first section of the first article of the Nego
tiable Instruments Law.
When it comes to the question under these first sections

as to whether a right reserved in a note, secured by col
lateral attached, to declare the note due if the collateral

depreciates in value and additional collateral is not fur

nished, destroys the negotiability or not of the note, "the
blows fall thick and fast." These "collateral notes" are

in everyday use by the thousands in the banks and broker

age offices of the country. Prof. Z. Chafee, of Harvard, in
a remarkably analytical and illuminating article1 dealing
with them contends generally that "acceleration provisions
are so advantageous to circulation that they should be
retained, subject to judicial control over any clauses, which

iChafee's, Acceleration Provisions in Time Paper, 32 Harvard Law Rev. 747 (1919).
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operate as a forfeiture of the security." He admitted, how
ever, that the weight of authority at that time, in 1919, was
to the effect that they destroy the negotiability of the in
strument. The Federal Courts with two exceptions,1 sus

tain the negotiability of such instruments. Prof. Chafee
criticises one of these, it is believed very justly�that in
the case of Commercial National Bank of Chicago vs. Con
sumers Brewing Company, 18 App. D. C. 186.
The very reason given in the decision for declaring the

note non-negotiable is one that, it is submitted, should be of

weight in arguing for its negotiability. Except for this,
Judge Shepard took occasion to say: "In view of the trend
of authorities cited, as well as the course of reasoning fol
lowed in that opinion (Chicago Ry. Equipment Co. vs. Mer
chant's Bank, 136 U. S. 268) we should, to say the least,
gravely doubt the propriety of following the doctrine of
Lincoln vs. Perry" (the other of the two Federal decisions
referred to supra) . Judge Shepard admitted that the Su

preme Court had shown a disposition not to thwart reason
able expansion of the scope of negotiable paper.
It is believed that Judge Shepard's decision would have

been overruled if the case had been taken to the Supreme
Court, yet it is worthy of note that the bank (one of the

largest and most ably managed in the United States),
whose printed form of collateral note was used by others
in this particular case, has been so frightened apparently
by this decision as to have refrained ever since from incor

porating acceleration provisions in its time paper though
every other large bank in Washington, and very likely all
other banks, make use of these helpful aids to careful
banking.
Only a few months ago Montana2 held non-negotiable a

form of note which in all practical respects is the same as

that in use by the National City Bank of New York. The
Montana court expressly admitted that under the decisions
of the Supreme Courts of Oregon and Iowa such notes
would be negotiable.
Another form of note in use by the thousands and the

i Lincoln Nat. Bk. vs. Perry, 66 Fed. 887.
Commercial Nat. Bk. of Chicago vs. Consumers Brewing Co., 16 App. D. C. 186

(1900).
2 Great Falls Nat. Bk. vs. Young, 215 Pac. 651 (1923).
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use of which is increasing with the growth of the auto
mobile business, that known as the chattel note, retaining
title directly or by lien to the thing sold until paid for, and
containing safeguards against re-sale, removal, etc, by the
purchaser, had been held by the weight of authority non-

negotiable at the time of Prof. Chafee's article supra in
1919.

The tendency of the later decisions seems to be favorable
to the negotiability of both forms of notes mentioned above

being more generally upheld, and this seems particularly
gratifying in such jurisdictions as Louisiana and Kansas,
which had been among those most hostile.1

What has come to be considered a leading case, exten

sively quoted among state court decisions in favor of a

liberal construction of the negotiable instruments law, fav
orable to negotiability, especially as to such paper as that
above referred to as "collateral notes," is that of one of the
great judges of the South, Judge Carroll, in Finley vs.

Smith (Ky., 1915), 177 S. W. 262 L. R. A. 1915 F. 777.

"We do not think any narrow construction of the
law should be adopted," says Judge Carroll.
"The purpose of the author of this law was to secure

uniform legislation throughout the United States on

the subject of commercial paper, so that a person in

any one State might, by examining the law on this

subject in his own State, be advised as to the condition

of the like law in other States. And, so far as legis
lation is concerned, it may be said that the desired end

to be secured by uniform legislation has been accom

plished. But uniform legislation on any subject neces
sarily loses much of its value and usefulness unless it

1 Mechanic and Metals Nat. Bk. vs. Warner (La., 1919), 83 So. 228 ; Commerce Trust

Co. vs. Guarantee Title & Trust Co. (Kansas., 1923), 214 Pac. 610; Continental

Guaran. Co. vs. Peoples Bus Line (Del., 1922), 117 Atl. 275 ; Title Guarantee &

Trust Co., 22 Pam. 232 N. Y. 44; Nat. Bk. vs. Martin, 196 N. Y. S. 714;
Kansas in 1917 amended its Uniform Nego. Inst. Law by enacting that provisions
and agreements in concurrent writings or mortgages given to secure payment of

instruments should not destroy their negotiability. See also, Internat. Fin. Co.

vs. Northwestern Drug Co. (Minn, case), 282 Fed. 920; Fidel. Trust Co. vs. May-

hugh, etc. (1920), 268 Fed. 712 ; Branch Bkg., etc. Co. vs. Leggett (N. C.) 116

E. E.'l; Remedial Plan Inc. vs. Ott (Ky., 1923), 250 S. W. 824; Peterson vs. Kuhn

(Neb.), 193 N. W. 756. Contra: Vancouver Nat. Bk. vs. Starr (Wash., 1923), 211

Pac. 746 ; Am. Nat. Bk. vs. A. G. Somerville, Inc. (Calif., 1923), 216 Pac. 37G ;

Boyd vs. Blarce (Calif., 1920), 191 Pac. 560.
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is followed by uniform construction by the courts to
which the legislation is submitted for construction."

Many other very important parts or phases of the law
have been the subjects of divergent and conflicting con

structions.

Among them, which it would seem might be fairly easily
solved by applying the rules of the Law Merchant as dis

tinguished from common law rules, are those as to whether,
for illustration : (a) A surety is a party primarily liable or

secondarily liable ; (b) As to whether the use of the phrase,
"I assign, transfer and convey" on the back of a negotiable
instrument constitutes an indorsement at the Law Mer
chant or a mere assignment at common law; (c) As to
whether an antecedent debt constitutes the value requisite
to be the consideration that renders one a holder in due

course; (d) As to whether one who lends his name by
endorsing an instrument before delivery is a joint maker,
a surety, a guarantor or a first or second indorser, and
whether parol evidence is admissible as to the intention, etc.
Regarding the first, a "surety" was not known to the

Law Merchant and the word is not used once in the Uniform
Negotiable Instruments Law.

Regarding the second, the Law Merchant had its own

method peculiar to itself which it made available to an

indorser if he desired to limit his liability to that of use of
the phrase "without recourse" or a similar phrase.
Regarding the third, it should have been sufficient that

the Supreme Court in the early years of the Republic in
the case of Swift vs. Tyson, 16 Pet. 1, 10 L. Ed. 865, Justice
Story writing the opinion, declared that a pre-existing debt,
according to the Law Merchant as the law not of a single
country, but of the commercial world, did constitute such
valuable consideration. New York, Alabama and other
jurisdictions adopted, however, what became known as the
New York rule after the decision of Chancellor Kent in Bay
vs. Coddington, 5 Johns Ch. (N. Y.) 54; reaffirmed in Cod-
dington vs. Bay, 20 Johns (N. Y.) 637, holding that it did
not.

Notwithstanding, Chancellor Kent recanted this opinion ;x
1 Kent's Commentaries, Vol. S, p. 81, note b.
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that the Supreme Court in Goodman vs. Simonds, 20 How

343, in 1857 reaffirmed Swift vs. Tyson's exposition of the
rights of a holder in due course and that it again reaffirmed
it in 1880 in Brooklyn City, etc. vs. Nat. Bank, 102 U. S. 14,
and, nothwithstanding Sec. 25 of the Uniform Negotiable
Instruments Law, provides expressly: "An antecedent or
pre-existing debt constitutes value" and the great majority
of the courts have held consistently with the plain words
of the Act, the New York courts generally clung to the
recanted opinion of Chancellor Kent, until 1918, when the
Court of Appeals in Kelso and Co. vs. Lewis, 224 N. Y. 528,
121 N. E. 364, declared : "But it is perfectly clear that for
the sake of uniformity New York has abrogated the rule
which had been in force since the year 1822."
It is an interesting side-light that Pennsylvania1 in ad

hering to the erroneous and recanted opinion of Chancellor
Kent, took occasion in recent years to sneer at decisions in
Virginia2 and North Carolina3 upholding the correct Law
Merchant rule thus : "Both of these cases are from States
that cannot in any sense be calle'd commercial centers such
as Pennsylvania and New York, and therefore, the view
taken by them on a subject such as we here have under
review is not entitled to the consideration that we might
give to other cases from these States dealing with a dif
ferent subject."
Regarding the fourth of illustrative points of dispute in

interpretation of the Uniform Act, "Prior to the Act," says
Prof, (now U. S. Dist. Judge) Charles L. McKeehan,4 "no

part of the law of bills and notes was more difficult and
confused than the rules regulating the liability of the
anomalous indorser," but when the Uniform Act is as clear

in its phraseology as it is in Sec. 64, providing: "Where a

person not otherwise a party to an instrument places
thereon his signature in blank before delivery he is liable
as indorser * * *," it surprises one to find a decision

like that of Ryan vs. Security Savings and Commercial

Bank, (D. C, 1921), 50 App. D. C. 292, holding the signer
liable as a joint maker, particularly in view of the fact that

i Raker vs. Henry, 16 Pa. Dist. Reports 207.

' Payne vs. Zell, 98 Va. 294.

� Brooks vs. Sullivan, 129 N. C. 190.

* 41 American Law Register, N. S. 437.
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the same court a few years before in Thompson vs. Franklin
Nat. Bank, 45 App. D. C. 218, had held the signer to be an

indorser. It is surprising, too, to find New York1 and
Tennessee2 holding that parol evidence may be admitted to

show that the signer was to be liable in a different capacity.
However, these three decisions are in a small minority.
May it be permitted to indulge the hope that it will not

require a hundred years for New York to apprehend the
correct law as to the fourth proposition, as it did, by only
less than four years, as to the third mentioned supra; at

any rate may it never become pertinent to ask:

"In what fair country does this morrow lie
That 'tis so mighty slow ere it arrive?"

It must be said to the credit of New York's highest court
that when it did arrive on the third proposition in Kelso &
Co. vs. Ellis et al., supra, it arrived "handsomely," waving
high the motto of the Scotch Marquis of Lothian: "Late
but Seriously."

"The New York rule," to quote from Judge Pound
in said decision, "was so well established (that an

antecedent debt did not constitute value) that the
inertia of Coddington vs. Bay carried it along for

some distance before THE EXTERNAL FORCE OF
THE NEGOTIABLE INSTRUMENTS LAW ACTED
UPON IT. Sutherland vs. Mead, 80 App. Div. 103, 80
N. Y. Supp. 504; Roseman vs. Mahony, 86 App. Div.
377, 83 N. Y. Supp. 749; Crawford's Annotated Neg.
Inst. Law, p. 63. Even in this court a dictum in Bank

of America vs. Waydell, 187 N. Y. 115, 79 N. E. 857
reveals THE HABIT OF BENCH AND BAR TO
LOOK TO CASES RATHER THAN STATUTES
FOR PRINCIPLES OF COMMERCIAL LAW UNTIL
ATTENTION IS SHARPLY DIRECTED TO THE

EXTENT THAT THE MOVEMENT FOR UNI
FORMITY OF LAWS THROUGH LEGISLATION
HAS BEEN SUCCESSFUL in New York and many

1 Haddock Blanchard & Co. vs. Haddock, 192 N. Y. 682 ; 85 N. E. 682.
f Mercantile Bank vs. Busby, 120 Tenn. 652; 113 S. W. 390.
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other States. But it is perfectly clear that for the sake
of uniformity, New York has abrogated the rule which
had been in force since the year 1822."

In such acknowledgments as are contained in this deci
sion and the recognition as there given of the permeating
and impelling force of the revived Law Merchant; in the

willingness there shown to set aside for the sake of uniform
ity the precedents of nearly a hundred years, and in the
remembrance of the conquests and dominance of the Law
Merchant in the past when aroused lies the confidence that
it is coming into its own again.
Perhaps, in all the science of the law the most creative

and constructive accomplishments of the recent past have
been those of International Law and the Law Merchant.
They, too, have had their periods of obscuration and they
have their parallels. Did not Machiavelli in the sixteenth
century expound a political philosophy that in matters of
State ordinary moral rules were not to be considered and
did it not become the accepted creed and regimen of the
rulers and the generals for more than a century? Did not
Grotius then gather into a consistent whole the teachings
of such thinkers as Francisco Suarez, a Spanish Jesuit,
who was professor of theology in the University of

Corimbra, and who, as against the teachings of Machiavelli,
contended that there was a moral unity of mankind, though
there was its separation into independent states; that
"there must be a society of states, and a law for it, supplied
by natural reason and general custom, yet, like all other
laws dependent on God in the last resort?"1
These teachings and principles are finding world-wide.

consideration and acceptance today to a degree never be

fore known in history.
At the end of the Hundred Years' War and the Black

Death there was a very limited and constricted field for
business to have play, let alone to insist upon a code of its
own against other entrenched systems.
For many decades the world in general and our country

in particular have been too absorbed in adventure and dis

covery and invention and empire building and destroying
1 Lawrence, The Principles of International Las=, p. 25.
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to devote themselves to the consideration of the philosophy,
the science, the cosmos and the law of business.

However, today the world is your neighbor and the fruit
and fabrications of the Americas, of Europe and Asia and
of the Isles of the Sea constitute a market at your door.
The great Companies Limited; the great Corporations,
"Unlimited," with their complicated machinery and with
untold millions at their back are today carrying on the
commerce of the world, with the simple ease and compara
tive dispatch that once characterized that of the pedlar
at his fair, and the Law Merchant remains the servant of
the one generation, as it was of the other, to insure justice
�expeditious, exact and uniform.
It seems at least a coincidence that "as if to make his

presence felt" there should have been established just across
the street from the home of the head of the most puissant
nation of earth today the headquarters of the Carnegie
Endowment for the Promotion of International Peace and
those of the Chamber of Commerce of the United States�

a tactical Archimedean pou sto, as it were, for each.
The Law Merchant once needed a sheriff to execute its

decrees. It knocked at the door of the Common Law until
it got it. International Law is "knocking at the door"

today for a sheriff with such quick, smart and persistent
blows as were never heard -before.
The perturbations of those referred to at the first of this

article over the accomplishment of the laudable purposes
which admirers of the Law Merchant had set high heart

upon in educing the Uniform Acts, should, it would seem,
be much calmed by contemplation of the tribute of such

decisions, increasing in number, as that of Judge Pound
in Kelso vs. Ellis, supra, to "the external force of the

Negotiable Instruments Law," as he phrases it, and by
remembrance that at least once before the Law Merchant
rose in its strength until Edward IVth, perhaps unneces

sarily and injudiciously, felt the necessity for an Act of
Parliament�17 Ed. IV, ch. 2�to reduce the jurisdiction of
the Courts Pie Poudre to their original limits.
Indeed, the discouraged should take heart and be greatly

gratified that the plain tendency is along what are believed
to be the three necessary lines to be followed if the Acts
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uniform in principle are to become, in fact, uniform in

practice.
The first of these is a revival of interest in, and of earnest

study of, the Law Merchant for its own sake and differen

tiating it from other laws.

The second is the willingness to turn to the Federal
Courts for guidance in the proper interpretation and appli
cation of the Law Merchant, of which in the large and

proper conception these Uniform Acts are but codifications.
The Supreme Court and the Federal Courts of the United
States have been attempting to give, since the establish
ment of our government, a more definite consideration of
the Law Merchant and a more general and uniform appli
cation of its rules than could have been hoped for from the
various State courts.

As the Supreme Court said in Goodman vs. Simonds,
20 How. 343, in 1857 :

"Mercantile law is a system of jurisprudence
acknowledged by all commercial nations, and upon no

subject is it of more importance that there should be,
as far as practicable, uniformity of decision through
out the world."

Their rule of decision was repeated again in 1923 in

Capital City State Bank vs. Swift & Co. 290 Fed. 505, as
follows :

"Since the decision in Swift vs. Tyson, 16 Pet. 1, 19,
it has been the accepted doctrine of the U. S. Courts
that in respect to doctrines of commercial law and

general jurisprudence such courts will exercise their
own independent judgment and will not be controlled

by decisions based upon local statutes or usage. 107
U. S. 20; do, 529; 100 U. S. 239; 234 Fed. 209; 212 U.
S. 58 ; 212 Fed. 56. * * *

"Where the statute of a state is merely declaratory
of the general principles of the common law, a Fed
eral Court sitting in that State is not bound by the

highest court of such State, where a question of gen
eral commercial law is involved. Mut. Life Ins. Co.
vs. Lane, 151 Fed. 276."
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Judge Pound in the excellent opinion in Kelso vs. Ellis,
supra, expressed the proper conception and attitude further

in said opinion as follows: "Prior to the passage of the

Negotiable Instruments Law and from the time of the

decision of Coddington vs. Bay, it was the law of this

State * * *; but the Negotiable Instruments Law
* * * brings the law of this State into harmony with

that of the United States Supreme Court."

The third of these is the willingness of the State Courts
to attempt to find and make points of contact for the sake

of uniformity with the decisions of their fellow highest
State Courts, instead of seeking lines of cleavage. Bran-

nan in his Negotiable Instruments Law, page 1, lists de
cisions from 13 States up to 1920, "rightly favoring a lib
eral construction of the law in the interest of uniformity,"
as against four "construing the law strictly in favor of

the pre-existing law of the State." The proportion is at

least maintained in more recent decisions, as shown by
those referred to supra.

Lord Mansfield, the great Expositor of the Law Mer

chant, it is said, made a practice at Guildhall of conferring
intimately with the traders and merchants in order to learn
from them the customs and usages of trade and the prin
ciples of the Law Merchant as they were understood by
them as merchants and traders and largely from that he
was enabled to expound those principles in such a definite
legal form as to elicit this encomium from Mr. Justice
Buller: "Most of us have heard those principles stated,
reasoned upon, enlarged and explained till we have been
lost in admiration of the strength and stretch of the human
understanding."
If not practicable of personal conferences, a like pur

pose of assembling and conferring with all the decisions
of the highest courts of the States by their respective
judges, at any rate upon points not passed upon by the
Federal Courts, to a more intimate degree than is, perhaps,
now done and certainly with a more open mind would
doubtless bring beneficial results.
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The following is taken from the Irish Law Times and
Solicitors' Journal of November 17, 1923:

"The Law Merchant has been traced back to the
time of the Phoenicians. The ancient Greeks carried
on the torch. Then came Saracens, Crusaders, Vene
tians, Dutchmen, Portuguese and the modern world
of England, France, Germany. It was the Arabs,
strange to say, who introduced into Europe the mer

cantile custom of drawing Bills of Exchange. They
too invented the Limited Partnership, Societe en Com
mandite, forerunner of the modern Joint Stock Com
pany. For the Arabs as carriers on land occupied in
early medieval times the place occupied by the Greeks
or the Italians as carriers by sea. Overland trade
meant in those days commerce between Orient and

Occident, between India, Persia, Cathay, Turkestan on

the one hand and Northern Africa, Spain, Byzantium
on the other. The caravan of camels or asses is the
first form which the modern 'common carrier' ever

took in the history of mankind. In the tenth century
Charlemagne and Haroun-al-Raschid, the hero of the
Arabian Nights, exchanged presents, sent to each other

ambassadors, and entered into the 'Frankish Capitula
tions' for the security of their mutual commercial

dealings.
"As the Dark Ages gave place to the Middle Ages

the 'Caravan' recedes into the background as a feature
of mercantile history, and its place is taken by the
'Market' and the 'Fair.'

"The market had its special court of 'Pie Poudre,'
with a great variety of picturesque customs, with

quaint officers of its own, and with a procedure�
both civil and criminal�much more enlightened than
that prevalent in other contemporary courts. Only
merchants�i. e., initiated members of the order of

the Gild Merchant, admitted by heredity, apprentice
ship, marriage or purchase�could sell in these mar

kets, although any habitant of the manor or town
could buy in them. And only a merchant probably
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could buy in any market outside his own manorial

dwelling-place.
"As the medieval world gave way to the modern,

markets and fairs pass more or less into the limbo of

forgotten things. There follows, however, the busy
Period of the Renaissance, remarkable for the number
of commercial documents which then received the
final shape and form they still preserve. There is an

undeniable touch of romance about these archaic
forms. What, for example, could be more picturesque
than the everyday policy of Marine Insurance?
"The Routes by Sea and Land, the pact of Genoa

and Venice, and of the Turk, the gigantic adventures
of Spain and Portugal, and of Little Holland, the entry
of France and England into a great international

rivalry of leading ports and chartered companies in

every corner of the world, India, Africa, America,
these all played their due part in the growth and de

velopment of mercantile instruments and commercial
customs. The picturesque galleon and sailing clipper
are gone: but the archaism of the Law Merchant has

proved more lasting. It has survived into the age of

steam, and may well continue into that of the airship
and the super-submarine, which in the twenty-first
century will doubtless carry most of the world's sea

borne trade."



SOME PROBLEMS IN THE SYNTHETIC
DEVELOPMENT OF LAW

(Concluded)

r~r*HE Problem of Classification of Law.�The classifica-
tions of law, however carefully they are made in the

light of the history and evolution of the subject-matter, will
gradually become artificial to some extent. The necessity
exists, also, of regarding law as a whole when attempting
to find and apply it as lawyer or judge, regardless of its
classification. Insight continually into the practical rela
tions of the principles and rules of law is necessary, of

course, to keep its divisions and subdivisions useful. Com
partments of law must always remain as a practical neces
sity; and, as law is in constant evolution, its classifications
must be constantly revised to keep abreast of its gradual
substantive changes.25 Moreover, an empirical and juristic
study of the relations of law to other social sciences will

eventually result in some changes in the divisions and sub
divisions of law. Perfecting the classifications of law is
therefore a problem concomitant with its proper restate

ment,26 since no restatement can be appreciably accurate
unless its divisions and subdivisions are sound, juristically
and empirically. Comparative law is here, as elsewhere, of
signal value.
Knowledge is somewhat fragmentary, however, when

viewed from the standpoint of the separate sciences.27 So
law, looked upon as a science, is likewise somewhat frag
mentary and always to some extent artificially conceived
when viewed (as it must be) in the form of separate sub

jects and subdivisions. But a knowledge of law is acquired
only through the use of classifications and topical treat-
25 The law of torts has developed from a group of specific categories through gener

alizations to practically three, namely, intentional wrongs, negligent wrongs,
and non-negligent, unintentional wrongs. See Ames' and Smith's Cases on the

Law of Torts, Pound's edition, Introduction (1919). Likewise, the law of
carriers evolved from bailments ; the law of public service companies has many

new subdivisions ; and labor law seems now to be evolving as a separate
division. The law of corporations as well as administrative law is shifting per

ceptively as to the arrangement.
28 See Preliminary Report of Dr. Roscoe Pound (for the American Law Institute) on

Classification of Law�Report No. 2, Feb. 1, 1924.

"Korkunov, General Theory of Law (Hastings' transl.), 1 (1909).
209
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ment, so that the perfection rather than disregarding of

legal classification is, to repeat, an important problem for

the American Law Institute. If legal categories as now

known to us in detail are assumed without further investi

gation for the purpose of restatement of law to be sufficient,
other serious mistakes may follow. At any rate, assuming
them to be substantially correct, the matters to be treated
under each heading must be determined at the outset with

great care. The ultra-specialization of the nineteenth cen

tury obtained in law as in other sciences, and resulted in a

considerable blurring of the conception of law as a unit and

of the interdependent relations of the various topics. This

probably resulted in increasing rather than decreasing the

artificialties of present legal classifications. Whatever arti

ficiality exists must now, of course, be eliminated or re

duced to a minimum. That such readjustments in the divi
sions and subdivisions of law require accurate thinking as

to juristic conceptions and legal principles running through
the whole body of substantive and adjective law; that re
shaping the law to meet the needs of the time requires gen

erality of method; and that generality of method requires
philosophic insight into, as well as empirical knowledge of,
law as a whole (without entirely disregarding present
classification) seem clear.
In short, any classification of law to be evolved, if it is

to be elastic enough to be adaptable to the many legal prob
lems of restatement (some of which can be seen only after
restatement is begun), must not be confined to the present
divisions and subdivisions at any point where they may be
found to be in conflict with the natural relations of the sub
stance or basic conceptions of our law. So, too, such con

ceptions must be tested by legal history and evolution and

comparative law; and the dynamic character of law must
not at any point be overlooked, since the application and
enforcement of law may throw light on the deficiencies of
its present arrangement. Only by regarding law from all
these points of view in restating it can its "seamless web"
be the least torn. The embarrassing problems of classifica
tion in the boundaries between the various subjects (such,
for example, as between contract and quasi contract, tort
and quasi tort, contract in property and property in con-
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tract, matters partly in their nature civil and partly crimi
nal, formal and informal transactions, the position of caus
ation in law generally, to mention only a few)�whether
the lines of demarcation can be safely obliterated in some

instances and in others more naturally and clearly drawn
or whether some classifications should be completely over

hauled and reconstructed�are difficult problems ; but their
solutions are necessary for an adequate restatement of law.
Law in its relation to the larger classification of all the

social sciences is hardly thought of by lawyers, but is upon
us on account of the growing movement toward reuniting
all such sciences so far as they have reached sufficient de

velopment or scientific arrangement for such purposes.
Their reunion is gradually becoming as necessary for their
broader development as was their separation earlier for
the purpose of their intensive, inductive development. In
the last two centuries they gained their individuality
through the specific accuracy of the inductive method; in
the future they will be stripped of artificialities by the com

bined use of induction and philosophy. Accurate generality
can be obtained in the substantive law only through a bet
ter co-operation with these sciences than now exists. So,
too, a broader classification of all the social sciences will
eventually evolve, it is hoped, from a scientific understand
ing of their natural interrelations, based on a scientific
understanding of the subject-matter of each and more

carefully worked out theories of social science. The

dynamic character of the principles and theories of all these
disciplines will also be investigated ; for, to base any classi
fications of all such sciences on a knowledge of their static
relations (as found in books) will not eliminate satisfac

torily their artificial aspects or make such classifications
function properly. Any general theories of law, however
carefully obtained, without seeking to find the relations
of law to social sciences generally, can be no more than

starting points for a science of applied method. So, also,
any scientific method in law must be developed by actual

applications to current legal and social problems as they
exist from time to time. In other words, the bringing to

gether of all the social sciences during this century (just
as they were kept distinctly separate in the last century)
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will be a problem immediately of static relations (as found
in books) and mediately (as a corrective) of dynamic rela
tions�continued applications for correction to the practical
solutions of social and legal problems as they arise. All
this in due time will evolve a greater co-ordination of such
sciences and will aid in correcting any constructed science
of legal method.
In reality, there is a natural inclination of the mind to

ward generality and universals,28 which are probably more

intensely desired in law today at a period of intensive induc
tion and division of labor than previously. Inductive legal
method must of course continue, but its deficiencies when
used alone are coming to be more clearly seen. From the

standpoint of synthesis, as has been said, accurate restate
ments of the law will be of more permanent value if ar
ranged according to a classification carefully worked out.

Certainty of law may then be approached by the develop
ment of a general legal method. At this time, of course,
the problems of reclassification in law are confined from

necessity to classification as regards the restatement of the
common law to be based on general, scientific conceptions
inhering in the law and derived from its analysis and

history.
The Problem of Definition in the Restatement of Law.29�

Although in analytical jurisprudence legal conceptions have
become fairly clear, no serious effort has yet been made to
obtain more accurate definitions through a harmonization
of the analytical with other points of view. Definitions
remain indefinite and incongruous, according to Del Vec-
chio; and he adds that "the reason why the need of a

definition is not more apparent is because law is generally
felt as an immediate and simple intuition." (See note 31.)
To accede entirely to this point of view would probably
justify abandoning the attempt to obtain accurate defini
tions in law generally. Certainly, the difficulties inherent

28 Korkunov, General Theory of Law (Hastings' transl.), Introduction (1909). The

tendency of the human mind in its progress is to move from concrete experi
ence to general knowledge or "to enlarge (one's) knowledge, giving it the
character of generality." Id. 1.

29 As to difficulties of definition and interpretation, see Wurzel, Methods of Juridical

Thinking, in Science of Legal Method (Select Essays), transl. by Bruncken and

Register, Chap. X (1921) ; Pound, Interpretations of Legal History (1923) ; and

Korkunov, General Theory of Law (Hastings' transl.), Chap. II (1909).
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in the denning of principles and norms of law cannot deter
us from attempting artistic restatement of them, especially
when simplification of law can come only through some sort

of restatement.30
Perhaps all attempts at accurate definitions in law have

failed to some extent on account of disregarding the psy

chological principle of apperception�that behind one's
definition is only one's own subjective experience and erudi

tion, which give a definition, so far only as the author is

concerned, content and extent clearly understood. One de

fining, then, makes or is apt to make the mistake of think

ing that the clearness and exactitude of his definition to his
own mind is unmistakable to others. Certainly, any defini
tion means something different to the reader unless he

apperceives it as the author does; and this another cannot
do exactly on account of the dissimilarity of subjective ex

perience among individuals�even among those trained in

thinking along similar lines and in a similar manner. Thus,
a definition of a legal principle or conception, so clear to its

author, is often misconstrued, wrongly applied, and partly
abused by others, even assuming it to be, so far as the
author is concerned, as nearly accurate as is possible. The
difficulties of framing one's ideas accurately and without

artificiality of form or substance from one's own point of
view�accurately to extend and delimit one's idea�are very

great; but, it is submitted, they are difficulties which are

practically surmountable. Even though a legal conception
be accurately stated from the standpoint of the writer, the
difficulty remains, namely, that its meaning will at best be
somewhat different, at least as to details of interpretation,
for every other person; so that there is some truth in the
statement that intuition of law is on a firmer foundation
than any definition can ever be. What takes years to under
stand in all its connotations, its history, and its complexi-
80 "In law, however, the evil of lax definitions" has had the virtue of allowing new

ideas to arise, "provided they bear old names." The change of departmental
classifications "involves a change in the meaning of terms. So long as the

object of knowledge is alive there can be no final definitions." Gray, Some
Definitions and Questions in Jurisprudence, 6 Harv. L. Rev., 21.

"But the attempt at exact definition of legal rights broke down because the

idea was not a simple one, as was supposed, but involved a number of distinct

things, and also because the compromises and adjustments which were called for

could not be derived from the simple idea of freedom." Roscoe Pound, Inter

pretations of Legal History, 159 (1923).
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ties cannot, it is true, often be satisfactorily conveyed to

others by the exactitude or limitations of a few words.

Certainly, no definition of law can exactly present the ap

perceptive basis of the author of it, so that every expressed
legal conception, principle or rule must to some extent
remain vague to, and be conceived somewhat differently by,
others. Lawyers and jurists are prone to interpret a defini
tion through the points of view of their own schools of

juristic thought. One may know, in short, what is or is not
to be included in an accurate or adequate definition in law ;
but any attempt through short definitions or explanations
can hardly ever be entirely satisfactory on account of the

psychic difficulties and limitations of language involved.31

First, then, the apperceptive basis of the particular
author, his point of view, must be ascertained so far as

possible and kept in mind in order to obtain an intelligent
understanding of his definitions. Secondly, the points of
view of the many authors who must co-operate at this time
to evolve definitions of principles and rules of law must be

compared and reconciled so far as possible as the restate
ments of any part of the law are attempted. As to those
outside of the legal profession, there may exist valuable
ideas as to what the law should be, but such ideas can never

be of value comparable with the ideas of the best minds of
the legal profession. For the proper accomplishment of
the restatement of law, which is in the last analysis a prob
lem of accurate definition, those only must be chosen, there
fore, who have a wide experience with the history, evolu
tion, the substance and practical application of law. Such

persons will be able to work out better than any others
valuable definitions of legal principles and doctrines. Such

problems are inherent in any attempted restatement of law.
31 Del Vecchio says that "progress without a definition may raise doubts as to its

necessity" ; and that "certainly, if the purpose of definition is to render an

object clearer, they fail more often than not." He goes on to say that an

example is much better and continues in these words : "An intuitive idea of an

object is not usually the result of a definition, but the basis of it�its natural
and constant boundard." . . . The Formal Bases of Law (Lisle's transl.),
2-3-4 (1921).
There is a good deal of truth in the belief that defining law as such is a task

unsatisfactory to some extent ; but the defining or restating of legal principles
is continually necessary and of great practical value. Clearly, there is no

possibility of thought being conveyed except by means of example or definition ;

intuition can in this respect be of little value.
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Del Vecchio has rightly referred to the "systematizing func
tion of a definition,"82 so that on the whole the value of
accurate definitions seems to be sufficient warrant for the
present attempt to restate our own traditional principles,
notwithstanding the great difficulties involved.

The Problem of Definition and The American Law Insti
tute.�To repeat, any restatements of law to be reasonably
accurate must be constructed through the co-operation of
those having superior experience and training in law from

every point of view. The difficulty of expressing exactly
the content and extent of the author's idea (a difficulty pro
portionate to the complexity of the subject-matter and the
breadth of his knowledge and experience of the matter in

hand), and of anticipating the complexions to be placed
upon the idea by others (due naturally to varied experi
ences, diverse attitudes and prejudices, and to training)
may then be overcome to no small extent. Of course, no
statement of a principle of law can furnish in itself the

background for its complete understanding ; and any defini
tion or restatement of law will always miss to some extent
the author's purpose�that of complete accuracy. In other
words, it cannot supply for the reader the subjective back
ground and experience of its author, so necessary for the

conveyance of its exact meaning.33
These difficulties are directly involved in the tasks of the

newly constituted American Law Institute. Persons chosen

by the Institute for the performance of these tasks must be

willing to submerge their individual views to the extent

necessary for the accomplishment of the ends desired ; and
in the choice of Reporters and groups of assistants these

32 Del Vecchio also admits the "inefficiency of immediate intuition" ; that "rigorous
analysis" is necessary ; and that there is "an actual need of a logical treatment
of law." He adds : "It is obvious that only a rigorously objective criticism can

throw light on so many ambiguities, by laying bare the initial points of diverg
ence in method and doctrine, and rendering possible at least (through an

analysis of the conceptual presuppositions) a clear discussion of points now

hidden by misunderstanding." Id., 5-6.

Speaking of "the systematizing function of definition," the same author adds :

"The duty of a definition�more than to make an object clear�is to give it its

true place in the scheme of knowledge, to show its origin and connection with

other cognate facts which depend upon its essential qualities, so that those

problems which cannot well be answered by the simple aid of popular knowledge
may be solved"' . . . Ibid.

33 A good example of this is the continued realization of the necessity in teaching of

analyzing the cases and tracing the history pertinent to a principle of law
before studying its final or codified form.
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difficulties must be taken into account so far as possible.
Reporters have been chosen to restate the law of Torts,
Contracts, Agency, and of Conflict of Laws ; and it is hoped
that the Institute will be as careful in the future in choos

ing Reporters for the other branches of law as it has been
in choosing these. At any rate, each restatement should be
submitted as drafted to all other persons interested for
their criticisms for what they may be worth. In fact, a

general distribution of such drafts to lawyers and others
professionally interested in any branch of social science
ought to be made (perhaps in a manner similar to that em
ployed in the drafting of the present German Code) for
criticism in writing�such criticisms and comments to be
used as bases for changes, if such after due consideration
are believed desirable. Moreover, the differences of opinion
or difficulties of the Reporters and advisory committees of
each subject should be set forth with reasons, so that out
side professional criticism may be more helpful as regards
the solutions of original and important difficulties.34 It is
likewise important that these restatements should be based
on an adequate knowledge of law, of its evolution, and of
how it is presently functioning�of its dynamic character.
It is the combined experience of those having practical
knowledge of the dynamic aspects and of the present objec
tive content (in detail) of each subject to be treated that
must be accurately expressed, inasmuch as the value of such
work will be found to be in direct ratio to the accuracy
and carefulness with which it is done ; and its permanency
and usefulness will depend directly upon its simplicity,
accuracy, and completeness.

Some there are, it is true, who seem to be sceptical as to-
the value of restatements of law and particularly of the
accomplishments of the new Institute, regardless of the
accuracy of the finished product. Scepticism, however,
leads nowhere. The difficulty lies in obtaining a composite
34 This is not new. The Germans proceeded similarly in the drafting of the German

Civil Code. The method employed by Justinian does not seem to be a wise one

for us, due in part to our differences in the interpretation of a code and of a

principle of law, in part to the differences in character and in the less diversity
and complexity of the materials from which the Corpus Juris was evolved, and
in part to the new complexions placed upon law today by the extraordinary
development of jurisprudence and of the social sciences and by the growing:
complexity of such sciences.
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picture of a legal principle having diverse interpretations�
a difficulty not found generally in the arts, since the artist
is portraying to a greater extent his own conceptions. At

any rate, mere intuition of law cannot satisfy us at a time
when the law must be simplified (or if possible reduced to
its lowest terms) in order to make it function. Folk-lore
may well have developed without the written word ; but in
these days of vast quantities of knowledge in so many fields
of endeavor no further progress of value can be attained
without the continued attempt at restatement of the con

tent of knowledge in every field. The belief that "the legal
concept is more unstable today than ever"�that "uncer

tainty envelops it on every side" 35
�is due in part to the

growing complexity of law, to the lack of thoroughgoing
training as preparatory to attempting solutions of legal
problems, and to a general lowering of intensive effort to
reach back to the foundations of law whenever interpret
ing, applying or restating it. Intuition of law and juridical
feeling are not only vague in and of themselves but evolve
from the desire to avoid the necessity of further effort in
volved in definition and restatement. The most needed
course in the solution of legal problems today is thereby
inhibited. Intuition of law has its place and value, but
the necessity for accurate definitions of the rules, principles
and doctrines of our common law by those most capable is
not thereby obviated.
Del Vecchio, in saying that "an intuitive idea of an object

is not usually the result of a definition but the basis of it,"38
rightly shows, however, that we ought not to attempt to
teach law directly through definitions. In fact, we ought to
define and restate law primarily for those already ac

quainted with the subject-matter involved�for those who

already have sufficient legal experience and knowledge of
the law to appreciate the significance and value of accurate

definition; and this is the purpose of the American Law
Institute. It seeks to clarify the content of law in an

authoritative manner for the legal profession, not to edu
cate those not learned in the law. Restatement of law can-

35 Bergbohm, as quoted by Del Vecchio, The Formal Bases of Law (Lisle's trans.)
2, note 1 (1921).

*>Id., 2-4.
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not supplant the inductive, historical, and analytic efforts

necessary to the proper teaching of law, but rather has its
proper place and value thereafter as a synthesis and a

clarification of it. A definition in law, then, cannot replace
specific knowledge or experience; nor can it satisfactorily
transfer to another an accurate idea of a legal principle or

doctrine without previous study of the materials upon which
it is predicated. It can afford to minds already acquainted
with the subject-matter thereof, however, valuable en

lightenment as to the present state of the subject compre
hended by the idea in the form of generality ; it can classify
the content; and in the case of restatement of law it can
set forth for lawyers and judges an authoritative and tangi
ble synthesis for daily interpretation and application to
new cases.

A Science of Legal Method Necessary.�Advancement
within any sphere of the traditional law is the result of a

gradual accumulation of individual investigations either

concerning the application of existing rules and doctrines

(mostly in the form of decisions) or as attempts at seeking
the underlying conceptions or at giving scientific arrange
ment to the content of law (in the form of judicial opin
ions and of texts and papers of experts) . These investi

gations, attempting to put science and reason behind the

law, are often based on individual hypotheses or theories.
After a time, restatements usually in the form of texts fol

low, and gradually common elements thus crystallized be
come basic conceptions of this or that sphere of law. The

pressure of advancing society slowly brings new schools of

juristic thought, which again dissect the positive principles
in the light of older juristic conceptions but also from new

viewpoints; and even in some instances these succeed in

upsetting what was supposed to be settled for all time. By
these processes, as well as by the failure of particular doc
trines to meet the needs of a growing society, new points
of view are added, which are sometimes inconsistent with
what were previously customary modes of juridical think
ing. Thus, apparently, the doctrine of survival of the fittest
obtains, to some extent at least, as regards ideas in law and

jurisprudence with each of these spheres serving as a

critique for the other. Philosophy of law attempts to define



SYNTHETIC DEVELOPMENT OF LAW 219

rights and justice and to set forth the ends and purposes
of law; while the application of positive law to new cases

serves continually as a workable and practical mode for the
improvement of law, for the attainment of justice in actual
cases, and for necessary change within the limitations set
forth by precedents interpreted by a sound philosophy.
Positive law has shown such development in many of its

divisions and subdivisions�innumerable rules, principles,
and doctrines of law growing out of the accumulated deci
sions upon diverse variations of facts as residues of the ad
ministration of justice through law for centuries and

accompanied by a vast exegetical literature setting forth

juristic and lego-philosophic doctrine (which is today hav

ing such an increasing influence in shaping decisions in new

cases and in remolding the law to meet the demands of our

complex society). So jurisprudence, not unlike the positive
law, is to a considerable extent groupings of conflicting
abstract ideas, obtained from the precedents through his

torical, comparative, analytical, and philosophical methods.
This incessant search, especially since Austin's time, to

find the juristic conceptions in an inductive manner under

lying Anglo-American law has not failed, however, to crys
tallize sufficient legal norms or conceptions upon which

jurists are now agreed to give us what amounts to an

embryonic science of law. But there is not as yet as to

juristic ideas that certainty necessary to make jurispru
dence anything like an exact science.

Today, therefore, when we have a well-developed body of
positive law and have reached the beginning of a new pro

gressive period of growth; when we are finding ourselves

confronted in many departments of law with new materials
more or less inconsistent with the old; when legal science
is not sufficiently worked out or sufficiently certain to

direct satisfactorily the ordering of the positive law ; when
we have so many schools of philosophy of law setting forth
their variant aims and ideals and ends of law; and when
law itself has within it not a few archaic, anomalous, and
artificial rules and principles, spurious doctrines and

theories�today we should not be discouraged but should
seek to perfect each department and topic of positive law,
each sphere of jurisprudence, and to search for the ideals



220 GEORGETOWN LAW JOURNAL

and ends of law through the consistent study of philosophy
as applied to law. Positive law, jurisprudence, and legal
philosophy, moreover, should be studied for the purpose
of determining their dynamic as well as their static rela
tions to one another ; and the naturally developed processes
of finding, interpreting, and applying law should be under
stood so as to develop slowly but consistently a general
theory of legal method.
Three problems, in short, await solution: (1) a scientific

and accurate restatement of the objective rules, principles,
and doctrines of the common law; (2) the crystallization
and clarification of the juristic and lego-philosophic con

ceptions of the common law; and (3) the developing and

perfecting of the traditional processes or methods for

creating, interpreting and applying law in relation to posi
tive law, jurisprudence, and legal philosophy into what may
eventually be a methodology of law. Or conversely, our
attention should not be directed toward modes of thinking
that will develop further complexities in the legal content
either through judicial decision or legislative patchwork or

to obtain a code of common law in rigid, statutory form;
but on the contrary we should devote our efforts to the
reconstruction of methods already developed and to their
scientific application by judges and lawyers consciously and

consistently, so as to bring about a unified body of law more

quickly than would be possible by its natural, unaided

development. In so doing, the character of law, of juris
prudence, and of philosophy when in action in relation to
the theories of judicial decision and to social science gener

ally would also be studied and emphasized.
In the first problem, the history and evolution of each

particular rule, principle, and doctrine of law coupled with
proper analyses of the cases must in any task of restate
ment be constantly regarded in order to prevent artificial
and misconceived notions as to what the law actually is at

present. Any restatement of law must of course be what it
now is, not what it has been or what we should like it to be,
since restatement must seek as ends certainty, simplicity,
and authority. Of course, improvement of the law in re

statement is much to be desired. Obsolete and anomalous
rules must be eliminated ; and a choice between two or more
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conflicting courses of decision may safely be made. But
since no court will be, in all probability, compelled to follow
such restatements, the American Law Institute must not

get too far away from the rules, principles, and doctrines,
as they actually exist in the case-law. Only those having
an exact knowledge of the positive law and a respectable
knowledge of jurisprudence should be chosen for the task.

Law, moreover, must not be wholly considered for such

purpose either as a direct or indirect command of the

sovereign, established traditional customs in law, an ex

emplification of any particular jurisprudence or a progres
sive development toward the securing of a maximum of

individual, social, and public interests. Law must be con

sidered in the light of all points of view so far as they are

consistent with the traditional law and orthodox as regards
our modes of obtaining justice according to law; but they
must also be consonant at all points with sound philosophy
and ethics. Likewise, the history of each principle of law
should be studied not for the purpose of restating its evolu
tion but in order to obtain an exact and complete picture of
its present status and tendencies, so that through the accu

rate understanding of each rule and principle, the law may
be restated as nearly as possible as it now is without sacri
ficing the ends which man is trying through law to attain.37
For example, old cases as far back as the Year Books, unless
they are as good law today as ever viewing the course of
decision to date, must not be ingredients of restated law.38

The second problem, namely, a restatement of the juristic
and lego-philosophic conceptions of the common law so far

as developed by the various schools of jurisprudence, is one

perhaps insoluble. Something more specific and less incon

sistent than the materials in books on jurisprudence should

be set forth, if possible. Certainly, the restatement of the

positive law at once involves (as to definitions, classifica-
37 "One of the duties of legal science is to examine the origin, nature, effect, and

value of the tendencies that become apparent in legal decisions, and thus to

furnish a picture of what is going on in the administration of justice and what
the causes thereof may be." Ehrlich, Freedom of Decision, in Science of Legal
Method (Select Essays), transl. by Bruncken and Register, 79 (1921).
For a plan to restate the results obtained in the various branches of social

science, see a note by the Committee for the Am. Sociological Society, entitled,
An Encyclopedia of Social Science, 29 Am. Jour, of Sociology, 601.

33 See Holmes, The Path of the Law, 10 Harv. L. Rev., 468-9.
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tion, terminology, and a determination at every point of
what choice should be made between conflicting rules and

principles) the juristic and lego-philosophic conceptions
upon which the law rests and out of which it grew and will
continue to grow. Even though such a task may be ex

tremely difficult, our most eminent jurists should be re

quested by the Institute to offer suggestions and to criticize

constructively from the standpoint of juristic conceptions
any restatement of the positive law.

As to the third problem, namely, the gradual develop
ment and perfection through restatement of methods by
which law is created, understood, and applied, legal history
and evolution (of methods) must first of all be studied.
Various synthetic processes, such as the doctrine of pre
cedents, the psychologic laws of imitation and habit, the
customary modes of reasoning by deduction and induction,
analysis and analogy, the customary modes of procedure,
the staple modes or standards of legal interpretation, intui
tive method, the habitual study of the history of legal
questions, the reliance upon juristic and lego-philosophic
conceptions of one kind or another as related to method (to
mention only a few) will tend, when properly related, to
give unity to law. These must be studied carefully; their
scope must be more definitely known; and they must be

scientifically objectified and applied consistently in the mak

ing of law through judicial decision.39 Such processes are

active processes ; and in their scientific understanding is to
be found the dynamic aspects of a general legal method.
They must be used to solve not only the problems of the
common law but to meet satisfactorily and justly the new

problems arising in the application of statutory law; so

that our law, by tacking the efforts of one generation to

another, may retain the valuative while progressing toward
a better scientific arrangement and content without at any
time unduly sacrificing stability for progress, progress for
stability, or justice for either.
No single attempt, however learned and thorough it may

be, can wholly accomplish these things, since all analysis
39 Dean Pound has already begun this work in a clarifying manner : The Theory of

Judicial Decision, 36 Harv. L. Eev., 641, 802, and 940.
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or arrangement is to some extent artificial. The solution
therefore lies both in the conscious development and repair
of natural processes within and without the law and of
their relations to one another. Experts, however, in every

sphere of law ought to be brought to these tasks through
some such body as the American Law Institute. These
natural processes are the best aids we have to synthesis of

law; but they must neither be allowed to lag behind the

progress of law, nor be pressed ahead of such progress,
nor be moulded to meet the needs of one generation only.
Their value, like that of settled doctrines of postitive law,
lies in their being the links connecting the legal experience
of the past with that of the present and of the future. A
better scientific understanding of these processes is neces

sary, not for the purpose of justifying them as a whole but
of making them more valuable in solving the present prob
lems in law, just as we attempt for the same reason to put
science behind the conflicting cases in any compartment of
the substantive law. The natural unity inherent in legal
processes of every kind and in legal institutions generally
has not been scientifically worked out on account of the lack
of its recognition, due to the diversity of detail made neces

sary in their use in applying a complex law to a more com

plex society. The continuing statutory changes in the sub
stantive and adjective law have also blurred the picture of
such inherent unity. A scientific understanding of the

positive law rather than of the processes which put it into
action has, until very recent times, been chiefly regarded.
When legal processes involved in the interpretation and

application of law are better understood, their relations to
the positive law will also be better understood.
Is a Science of Legal Method Possible"!�Any progressive

and scientific method in law must also function in connec

tion with the various departments of substantive law in
their natural relations to the social sciences, and must keep
abreast of the progress of such sciences. A scientific
knowledge of the interrelations of law and social science

coupled with a study of the historical development of legal
method obtaining in every phase and sphere of law is a

necessary background for such work. The need of a science
of method in the civil law of France, for example, was
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recognized many years ago.40 Experts in all departments
of law and of social science must be directed by a group

of jurists who are capable of seeing accurately the main

outlines, the fundamental conceptions, theories, and philos
ophy of law generally; who can trace the tendencies, per
ceive the accurate and erroneous conceptions, and who can

work out, through a knowledge of the history of classifica

tions, a revision of legal categories�where necessary. All

this must be naturally, scientifically, and philosophically
sound so far as humanly possible. The ascending spheres
of abstraction in legal thinking (law, jurisprudence, and

philosophy as applied to law) and their relations to similar

spheres (so far as such spheres obtain) in the social sciences

generally must be thoroughly studied in order to obtain

eventually any thoroughly scientific legal synthesis. Only
by proceeding in some such manner eventually can stability
of law be harmonized with its continual change, which is

made necessary by its continual adaptation to new problems.
A broader point of view�a tendency away from narrow

and artificial conceptions, from mechanical application of

legal rules and principles�and a greater degree of cer

tainty of law may be thereby approached at the same time.

Practically all synthesis in law in the nineteenth century
was by subjects or departments, each having been viewed

as if it were a complete whole when in fact each compart
ment is but an artificial division of law as a whole in order
to understand and apply it. Division has always been

necessary to understand law, but it is even more necessary

today in order to apply a complicated body of rules and

principles to meet the many special problems which are

continually arising in every subdivision of its subject-mat
ter. But this is resulting in an overspecialization. It

separates jurisprudence and legal philosophy, except in

theory, from the minute problems confronting the special
ists in their daily work of interpretation and application.
Application of effort as to the relations of the several

40 "Professor Larnaude in his preface to the French Version . . . says that no

competent instruction is even yet to be found in the French schools upon this

'Cours,' designed to show 'the object and end of judicial science, the different

parts of which it is composed, the connection of all these parts, the order in

which they ought to be successively treated, and, above all, the method which

ought to be employed to fill this gap.' " W. G. Hastings, preface to Korkunov's
General Theory of Law, V (1909).
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divisions and subdivisions of law remains, therefore, to be

done; and, so far as such work has been attempted, it is
unscientific and unphilosophic. The greatest accomplish
ment of the age of exclusive specialization from which we

are now gradually emerging is the acquisition of a well-

grounded belief that no relatively true knowledge of any
sphere or department of law can be obtained without
scientific correlation with the accomplishments of all other
social disciplines. And such correlation must itself have

system, which requires as a preliminary endeavor the at

tempt to find the underlying ideas governing the relations
of all these disciplines to law.

These, then, are to be the bases for the gradual construc
tion of a science of legal method distinctly Anglo-American
in its nature and origin. It is hoped that eventually a

methodology for all social science may be attained. But is
it possible ? Certainly, no person or group of persons, how
ever expert in these disciplines, can do very much with such
vast problems. At best they can but scaffold the modes of

approach and break ground for later construction and de

velopment by those of future generations. But for us

lawyers in America it is to be hoped that a methodology
for law can at least be accomplished in the not far distant
future; and it is the most important single element, if
properly approached, in the unification and synthesis of
our complex and diverse body of law. In fact, a science of
legal method for Anglo-American law is the real link neces

sary to connect and harmonize the ends and accomplish
ments in law of one generation to those of another. Cer

tainty and stability of law (secured through the retention
of traditional materials as the basis for constructive effort)
are to be continually increased by harmonizing settled law
with norms arising on account of social progress and

change through a science of interpretation, application, and
adaptation of law (constructed from the traditional modes
of interpretation and application of law in forms re

stated but improved) . But a science of legal method must
be inductively, historically, juridically, logically, and philo
sophically sound so far as possible. To make it so will re

quire the unified effort of more than one generation of
lawyers and jurists. It must also be sufficiently elastic
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through accurate generality to be adaptable to the legal
problems of the future as well as to those of the present
time. Such a method, if it can . but be constructed, will
make for greater accuracy, certainty, and simplicity in the

objective principles as well as for a continued tendency
toward a unification of purpose from epoch to epoch. In

short, solutions of present and future problems in law and

in social science (especially the problems concerning their

interrelations) cannot come about by mere lapse of time,
but must be coupled with a conscious effort for improve
ment, notwithstanding the contentions of the historical

school. A program carefully worked out, based on natural

developments and having as its end the unification of legal
method and the synthesis of law, can aid materially in cor

relating presently diffused results, which have grown out of

variant purposes and methods in law and social science

generally. It is hoped that the legal profession shall be

able in the near future to correct such a state of affairs as

now exists and to prevent further complexity. There is

hope in the fact that we have at least reached the point of
being conscious of the necessity for scientific cooperation.
In time, a consciousness of the necessity and a desire for

the creation of some general theory for all social science

will evolve.41 In law, however, we can hope for a general
legal method only, at least for a time. Clearly enough,
division of labor in any discipline can never be abandoned,
since it justifies itself by its practical value and by the

necessary limitations of the human mind. Nor can we cast

aside philosophy and ethics since they only can satisfy a

41 "Let a group of savants deemed fit for such work, instead of devoting themselves
to some one of existing separate sciences, consecrate themselves to the exclusive

examination of their present state, their tendencies with regard to each other,
the explanation of their connections and mutual relations, the reduction, so far

as possible, of their leading principles to a less number of more general ones ;
let other savants guide themselves by these principles so that by harmony with
those who established them, they may verify by a common effort their results,
and thus the division of labor in the domain of scientific activity can be developed
to its extreme limits without science losing itself in the accumulation of details,
'without the trees preventing our seeing the forest.' " Korkunov, General Theory
of Law (Hastings' transl.), 5. (1909).
Korkunov states well the whole empirical problem of synthesis of science

generally ; but one might ask the question : What are the criteria for selecting
such ultimate generalities ? Some sound philosophic ideas must be the basis of
such tasks.
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yearning for ultimate generality, for an insight into the
unity of all social phenomena, and for a compound of the
efforts of the many disciplines through a single point of
view sufficiently broad to transcend the special disciplines.
Philosophy, only, can furnish the very foundations of all
the social sciences. Ethics and moral philosophy must set
forth ultimate ideals for which man strives, for these are

the lights that show the way to greater and nobler deeds.

Frederick J. de Sloovere.



CONSTANTINE J. SMYTH

CONSTANTINE JOSEPH SMYTH, Chief Justice of the
Court of Appeals of the District of Columbia, and

Professor of Associations and Wills in Georgetown Law

School, died April 14th, 1924, at Rochester, Minnesota.

Chief Justice Smyth was born in County Cavin, Ireland,
December 4th, 1859. He came to America with his parents
at the age of eleven, and received the degree of Master of
Arts from Creighton University in 1882. He received the

honorary degree of Doctor of Laws from Creighton Uni

versity in 1918. Admitted to the Bar in 1885, he was in

active practice for over thirty years. He served as Mem
ber of the Nebraska State House of Representatives, as a

member of the Omaha School Board, and was Attorney
General of Nebraska for two terms (1897 to 1900) and
was Democratic nominee for Governor of Nebraska in
1898 and again in 1902. In 1916 he was President of the
Nebraska State Bar Association. For five years he was

Associate Dean and Professor of Law in Creighton Uni

versity Law School. In 1913 he was appointed Special
Assistant Attorney General of the United States and con

ducted prosecutions under the Anti-Trust Laws before the

Supreme Court of the United States, until 1917. On July
12, 1917, he was designated as Chief Justice of the Court
of Appeals of the District of Columbia, and took the oath
of office October 1, 1917. His appointment as Professor
of Law in Georgetown Law School came on October 1,
1919.

Chief Justice Smyth did not confine his interest in the

legal profession to the work of the lawyer and judge. A
successful advocate and a distinguished jurist, he recognized
that his profession made further demands upon his time
and energy than work on the Bench or at the Bar. He was

interested in the young men in law schools, who are to con

stitute the American Bench and Bar of the future, and it
was this high motive which impelled him to undertake and

carry on the arduous duties of a law professor. He gave
to this work the most valuable thing he possessed�the

scanty leisure of a busy man. He brought to the teaching
of Corporations, in particular, the experience of thirty
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years at the Bar, a large part of which he had spent in
dealing with the law affecting corporations, as Attorney
General of Nebraska, and later as Special Assistant Attor
ney General of the United States. His teaching was char
acterized by great precision of statement, and in fact in

everything which had to do with the conduct of his classes.
It was proverbial in the Law School that he was never late
for class, and he never missed a session of class during
his entire period of service as a law professor. His classes
were characterized by a deep seriousness of purpose, and
he added to the attention he commanded�due to a wide

experience at the Bar, a broad knowledge of legal literature
and a fund of happy humor�the keen interest aroused by
a clear and complete treatment of legal principles. His

appearance and bearing on the platform were marked by
an unstudied dignity, which produced an immediate and

continuing effect. He was regarded by his students as one

of the strongest of the law professors who had ever taught
in the school. His legal work, as lawyer, judge and law

professor, rested upon a height of moral elevation. He
realized deeply the important role which a judge plays as

an administrative officer, as a great social force and par

ticularly as a teacher of the young men who are to consti
tute the Bar and Bench of the future. This was apparent
in his manner, yet he was in great demand at class din

ners, and was an honorary yet active member of one of the
Law School fraternities.
It is perhaps too early to assess his judicial work. His

opinions are found in Volumes 47 to 53 of the Appeal
Cases of the District of Columbia. During the seven years
he was Chief Justice of the Court of Appeals he took part
in the hearing and decision of 1,473 cases, in about one-

third of which he wrote the opinion of the Court. In addi
tion to this he took part in the hearing and disposition of
about 500 motions a year. Some of the more important
of his opinions are Somerville vs. The Telephone Co. (49
D. C. App. 3) , dealing with the measure of damages where
a subscriber's telephone has been disconnected; Globe Fur
niture Co. vs. Wright (49 D. C. App. 315), defining a

privileged occasion in libel; and Bernhardt vs. City &
Suburban Ry. Co. (49 D. C. App. 265), discussing the neg

ligence of a guest riding in an automobile; Washington
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Post vs. Chaloner (47 D. C. App. 66), discussing libel and
slander. Jobski vs. Johnson (47 D. C. App. 230) and in

re: Hitchcock (47 D. C. App. 251), treating questions of
Patent Law and Procedure, are good examples of his work

in the decisions of patent causes. He dissented in the Ball
Rent Act case (Hirsch vs. Block, 50 D. C. App. 56), and
on appeal to the Supreme Court of the United States, his
opinion was sustained (Block vs. Hirsch, 256 U. S. 135).
His last opinion is perhaps the best example, on the whole,
of his judicial style, Curtis vs. Wetter, No. 4008, March 3,
1924, dealing with the doctrine of contribution among
directors of a corporation. In the exposition of legal prin
ciples his manner was severely logical. His opinions rarely
exhibit the striking allusions to science, literature or human

experience, which mark the opinions of Holmes, Cardozo
or Lord Shaw. Though a scholar, his judicial style is ex

ceedingly simple, direct and rarely ornate. The most con

spicuous quality of his opinions is clearness; usually he
followed the same method; first comes a clear, careful

analysis of the facts, then the pertinent principles of law
are superimposed, and the two held up to the light so that
the points of incidence stand out. His style recalls what
was said of another great Irish jurist, the Lord Chancellor
of England, Hugh McCalmont Cairns, "The several stages
of his speech are like steps cut out of ice, as sharply de

fined, as smooth and as cold." In utter devotion to duty,
in his deep yet unostentatious attachment to his religious
faith, in the intensity of his mental processes, he is strik
ingly like Lord Cairns.
He will be longest remembered in the Law School, not

only for the superiority of his mind, or because of his high
position in public life, or even because of his distinction as

a law teacher and a jurist, but because of his endearing
personal qualities and his disinterested and self-sacrificing
attitude toward legal work. No critics are more keen or

more fair than law students; the universal popularity of
Chief Justice Smyth in Georgetown Law School is the
finest possible tribute to him as a lawyer, a judge and a

man. Perhaps no tribute would have been more dearly
prized by him.

Hugh J. Fegan.



BOOK REVIEW

FEDERAL PRACTICE�By W. S. Simpkins. The Lawyers' Co

operative Publishing Company, Rochester, N. Y. Pp. LI, 1600.

In a single large volume the author unites and revises to
1923 the material of his earlier separate treatises on law and

equity. In chapter XXVII he repeats from his separate
work on equity the discussion of law and equity and again
states that the possibility of blending them in federal prac
tice "may be in the womb of the future, but no shadow
is yet cast telling of the coming event." Perhaps the pre
sent blended volume may be regarded as at least a penum
bra, and the hope is ventured that the author's fear as to
the constitutionality of such a union may prove to be un

founded.

The work is concerned primarily with that branch of
federal jurisdiction which is concurrent with state juris
diction, in other words, with cases based on diversity of

citizenship. It would lose much of its value by the adoption
of the suggestion in the November issue of Harvard Law
Review (p. 132) that there is no longer any sufficient rea
son for this class of federal jurisdiction and that this

stream of cases should be diverted into state courts. Very
little attention is given to the federal specialties. Bank

ruptcy has four references in the index; patents have one

item in the index although others (pp. 419, 670, 794)
occur in the text; admiralty jurisdiction is apparently be

yond even casual mention.

The material on the ordinary action or suit in a federal

court is comprehensively covered in one hundred and fifty-
five chapters, with four appendices. This great number of
chapters is not divided into smaller groups but the treat

ment is arranged roughly in the usual temporal order of
events. Chapters I to XXVI cover law actions, chapters
XXXIII to XLIX the geographic features of federal juris
diction, chapters XXVII to XXXII and L to CXXXIX

equity suits, but including chapter CXIII on "depositions
on law side" and chapters on appellate jurisdiction which
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relate also to legal actions, and finally chapters CXL to
CLX removals from state to federal courts.

The author sets down the law faithfully, and when there
are conflicting decisions gives both sides impartially.
There is but little critical consideration of the matter dealt

with, although occasionally, as in discussing the question
as to whether failure to prove a federal question should
oust jurisdiction (p. 425), he gives his own views. Of
historical development, there is not a great amount, though
it occurs more frequently than critical comment, both dis

covery (pp. 557-558) and the problem of corporate citizen

ship (pp. 331-332) being treated from the genetic stand
point. Quite properly, profound problems, as, for instance,
whether there is any federal common law (p. 271), are

only briefly outlined. On this particular issue the writer

evidently takes the affirmative position. The statement is
made rather broadly (p. 297) that equity deals only with

property rights, whereas the courts of the author's own

state have quite recently enjoined a paramour from con

ducting himself in such a manner as to humiliate the hus
band. Witte vs. Bauderer, 255 S. W. 1016 (Tex. Civ. App.)
Court decisions are cited copiously, but references to

other literature are almost totally lacking. Daniels on

chancery practice is mentioned at page 883, and page 1081
refers to "excellent works on removals" but does not name

any of them. Doubtless there are a few others not now

recalled.

The preface expresses the hope that the book will be
found companionable, and companionability is furthered

by ten-point leaded type, thin paper, and flexible binding,
all features that are taken over from the third edition of
the equity book. The size of the page, on the contrary, is
larger, being the same as that of the earlier editions. The
table of cases has been shifted from the front to the rear.

Forms are distributed through the body of the book, but
have their separate index. The entire avoidance of foot
notes has much to commend it, but with great areas of
citations in the text, it would seem desirable that they be

put in distinctive type; sometimes (pp. 277, 403), a stray
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sentence buried in the midst of a page or more of authori
ties, will be missed by the reader, though, of course, not by
the investigator. The quality of companionability is also
furthered by occasional uses of "you," "I" and "these
lectures" and indeed even by the informal ellipses found
here and there. It is companionable enough not only for
the office and courthouse, but it is worthy of a place in the
student's vacation outfit.

Emerson Stringham.
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NOTES AND COMMENTS
The daily press, under date of May 2, 1924, carried the following

Associated Press dispatch : Henry F. Taft, President of the American
Bar Association of New York, in an address before that organization
on the subject, "The Courts and the Press," last night, charged the

press of New York with obstructing progress by printing grand
jury proceedings, with the connivance of unethical lawyers, and by
printing indiscreet headlines and accounts of cases before the grand
juries and the courts.

Mr. Taft said, so far as he knew, the New York newspapers

employed a lawyer to report court cases. He accused the newspapers
of failing to help the lawyers reform the law, and referred to the
law of libel as the chief thing that the newspapers feel as a restraint
on their conduct. In this day and age, when the commercial and
mechanical development of the news gathering and news disseminat

ing agencies have reached a degree of alacrity and perfection
undreamed of a generation a?ro, it is difficult to conceive of a more

potent medium in moulding public opinion.
In Lincoln's day, as the momentous issues of those stirring times

were debated at the cross-roads store, many a sturdy American
would say: "Well, I shall know what position to take when my copy
of the Tribune arrives."
What instrumentality is there in the modern world that can so
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quickly and completely, create or destroy a reputation. It takes
an obscure, and perhaps mediocre individual and around him weaves

a halo for all the world to behold and revere. It lays hold of a

reputation, into the creation of which some man has put the best
that his years and talents have given him, and sends it crashing into
the ruins of oblivion and perhaps dishonor.
It tries in the court of public opinion, "a court largely of its own

creation," and convicts and condemns in advance of the legal trial,
some misguided youth, who has not won its fancy.
It sends with maudlin sentiment, sobbing thousands to cheer the

verdict of acquittal in the court where one of the world's wastrels
has been on trial for the murder of her paramour.
This Hercules of our day must be served in all matters to which it

sets its hand, and so it wires its agent in the field, you furnish the

pictures and I'll furnish the war, and history records that the war

was duly furnished.
Are the ethical standards of the entire American press so high and

lofty that they furnish their own safeguard, or is there thought
for the legal mind to ponder in the statement of Mr. Taft that the
law of libel is the chief thing that newspapers feel as a restraint on
their conduct?
A libel case is usually interesting and the case of Cresson vs. Dis

patch Printing Company, reported in 291 Federal 632, furnishes no

exception.
Cresson was a Colonel in the Judge-Advocate's office of the United

States Army.
A resolution having been passed by Congress to appoint a special

committee of five members to inquire into the escape of Grover
Cleveland Bergdoll, the notorious draft dodger, and the said com

mittee having made an investigation in accordance with the provisions
of the resolution, rendered a majority and minority report. The

majority report was signed by three members of the special com

mittee.

The Dispatch Printing Company, the defendants in this case, in
their article dealing with the majority report published certain head
lines as follows:

House Solons Find Ansell Planned Bergdoll Escape.
Former General Branded As Master Mind In Get-Away By Com

mittee Majority.
Hunt and Cresson Named Partners In Conspiracy.
And the following excerpt from the article, Samuel Tilden Ansell,

former acting Judge Advocate-General of the Army and of the prison
ers' legal counsel, Colonel John E. Hunt and Col. C. C. Cresson were

charged with conspiracy in connection with the escape of Grover
Cleveland Bergdoll, the draft evader, in a report signed by three of
the five members of a special committee filed today with the House.
After referring to portions of the report as tracing the conspiracy
in somewhat florid language the court says:
"This court is not required upon this hearing to pass upon the cor-
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rectness of the committee's conclusions, either as to law or fact. It
is required merely to answer the question whether the report of that
committee can fairly be said to charge the plaintiff, Cresson, with
conspiracy in connection with the escape of Bergdoll. I think the

answer must be in the affirmative. The newspaper account com

plained of goes no further than the report. It states that the report
charged Colonel Cresson with conspiracy in connection with the

escape of Bergdoll, but does not state that he was charged with

directly aiding the escape."
The newspaper account fairly and accurately reflects the report,

and is therefore protected by qualified privilege.
Mr. Burdick, in his Law of Torts, third edition, page 368, says:

"In cases of conditional privilege it will be observed the law pre

sumes the defamatory statement to have been made in good faith

and for an honest purpose, but such presumption is not conclusive,
and the victim is at liberty to establish, if he can, bad faith and
malicious purpose on the part of the defamer."
This presumption of good faith is based upon the nature of the

occasion. When a person makes a defamatory statement in the

discharge of some public or private duty, whether legal or moral, or
in the conduct of his affairs, in matters where his interest is con

cerned the occasion is privileged.
It prevents the inference of malice which the law draws from

unauthorized communications.

If fairly warranted by any reasonable occasion or exigency and

honestly made, such communications are protected for the common

convenience and welfare of society, and the law has not restricted
the right to make them within any narrow limits.

In the case discussed, Cresson v. Dispatch Publishing Company,
supra, a committee of Congressmen made an investigation, three of
them came to one conclusion, the remaining two saw fit to arrive
at another. Upon this state of facts the press of the nation, in

Pennsylvania and Kentucky, in Texas and Minnesota, carried the

report to its readers, presumably as Mr. Burdick states in his text,
for the convenience and welfare of society.
Mr. Taft's statement keeps recurring to us. Is he, we ponder, far

afield when he says of the law of libel that it is the chief thing that
newspapers feel as a restraint on their conduct.

D. F. McK.

NEGLIGENCE�Manufacturers and sellers of elevator parts not
liable to third persons injured by defects.

Negligence as to the relation of persons not in privity of contract,
is divided into three classes of cases. The first rule on the subject,
and original theory is set forth in the case of Winterbottom vs.

Wright, 10 M. & W. 109. Exchequer 1842, which says: "There is
no privity of contract between the parties at suit; and if the plaintiff
can sue, every passenger, even any person passing along the road,
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who was injured by the upsetting of coach, may bring a similar
action." But the doctrine has been somewhat qualified in many

States, the general rule, however, maintaining its form.

The Huset case (Huset vs. J. I. Case Threshing Machine Co, 20
Tul. Ry. 865) embodies the second class of cases, which lay down the

rule, where one without notice of the character of the article deliv
ered to another a machine which the vendor knew to be imminently
dangerous to anyone using it for the purpose for which it was

intended, the company was liable to anyone who sustained injury,
whether it had any contractual relations with the injured person or

not. These two doctrines can be somewhat reconciled on the ground
of public duty. The third division, which had its birth in the New
York courts, holds that when a manufacturer puts an article on sale
for the public, he is bound to prevent accidents in its ordinary use.

So therefore, if through his negligence, injury is done to one outside
the contract relation, he is liable for damages. (MacPherson vs.

Buick Motor Co., 217 N. Y. 382).
In the case of Tipton vs. Barnard & Lea's Mfg. Co., et al.,

decided Nov. 20, 1923, in the Missouri Supreme Court, the court found
it necessary to review many cases on this subject in order to place
it in one of these divisions. The plaintiff in this case was the super
intendent of the Excello Feed Milling Company in St. Joseph, Mo.
This company purchased from the defendant, the Barnard & Lea's
Mfg. Co., an elevator for the use of employees and for sending pack
ages from floor to floor. The defendants sold the elevator knocked
down and accompanied by a blue print indicating the way in which
the parts should be assembled. The Excello Company hired mill

wrights to put up the elevator under plaintiff's inspection. The
elevator was erected and the box, in which the automatic control of
the elevator was placed (through the following of the instructions of
the print and the way in which the holes were placed in the construc

tion at the factory), was fitted close to the track of the elevator, and
in the trial test the automatic stop in some manner caught on the step
of the elevator, thereby causing the revolving belt to break, and also

causing the plaintiff, who was making the trial test, to fall to the
basement, whereby he was injured.
In the case there was evidence indicating negligence on the part

of the plaintiff in overlooking this defect, and also an unnecessary
risk in riding on the first trip, rather than using a dead load. Con

tributory negligence is a defense, but it is not necessary to show the
defense until the action or relation of manufacturers and third per
son is shown which will allow the third person to recover. There was

nothing in the contract between the Excello Company and defendant
which would make them bound. The only provision which might
throw some light on what the defendants assumed is the following:
"You shall not be held liable for any pecuniary damage except te
make good within a reasonable time any unmerchantable defects
which may have existed in said machinery when furnished." Judge
Small said in this case: "The manufacturer's shopmen were simply
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guilty of negligence in failing to fabricate the materials as designed
by the working plans for its fabrication, shown by the large blue

print (the one used in the factory) put in evidence by the plaintiff.
There is no evidence that they knowingly failed, only that their fail
ure was negligent. This was not enough under the Heizer case to

charge the appellant with liability, as a manufacturer, to a third

person, even had it constructed and delivered the elevator complete
and ready for use to the purchaser, which it did not do." Therefore
without discussion as to other facts such as contributory negligence
the defendant was relieved from responsibility.
In this case Judge Small bases his decision on the case of Heizer

vs. Kingsland and Douglas Mfg. Co., 110 Mo. 605, the opinion of the
court which was given by Judge Black. In the Heizer case the

plaintiff's husband was killed by the bursting of a cylinder of a

threshing machine, which was purchased by Ellis from the defendant.
The defendant gave the usual guarantee as to safety and durability.
After about three days' use, the cylinder burst, a piece hitting
the plaintiff's husband and inflicting a wound which caused his
death. It was shown that the cylinder was of defective material and
had not been properly tested by the defendant. In giving the opinion
of the court, Judge Black said: "Although an action in tort often
arises from breach of a duty created by contract, in such cases there
must be some privity of contract between the defendant and person

injured. There being no privity of contract the suit cannot be main
tained. * * * But in many cases the law imposes duties additional
to those specified in the contract and sometimes independent of it"
as "where the law casts a duty to use due care to third persons
upon the manufacturer or vendor of dangerous goods as in the case

of poisonous drugs or explosive oils." In support of his reasoning
Judge Black does not fail to mention the famous case of Winter-
bottom vs. Wright, 10 M. & W. 109, or Nicker vs. Harvey, 49 Mich.
517. Then in his discussion he takes up those cases where the vendor
is liable to third persons (Thomas vs. Winchester, 6 N. Y. 397, in
which he says: "In this case (referring to Thomas vs. Winchester),
and others such as medicine sold as harmless, these articles sold
are necessarily and inherently dangerous to human life and do not

by their nature or character disclose their dangerousness ; hence
there is a duty of the vendor to make known to the vendee their true
nature. A threshing machine needs no label, because it is not in
and of itself dangerous, it speaks for itself. ... It is well settled
that a man who delivers an article, which he knows to be dangerous
or noxious to another person, without notice of its nature and quali
ties, is liable for an injury which may reasonably be contemplated
as likely to result and which does in fact result therefrom to that

person or any other who is not himself in fault." (Wellington vs.

Oil Company, 104 Mass. 64).
Judge Black, in giving his opinion in the Heizer case, did not dis

cuss the case known as the Buick Motor case (MacPherson vs. Buick
Motor Co., 217 N. Y. 382) ; and Judge Small, in the present case, due
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to the fact that the plaintiffs based their case upon the holding in
the Buick case, was forced to consider it. Judge Small, rather than
leave the Buick case as a holding peculiar to New York and a few
other States, tried to reconcile it with Winterbottom vs. Wright and
the other rulings, and in doing so he said: The Buick Company sold
the cars with the idea that they were ready for use by all persons
and need not be inspected or further work be done, while in the

present case the Excello Company were to erect and inspect the
elevator." The duty of inspection placed here by contract obliga
tion may harmonize the Buick case and the case at hand but the
fact that the court has placed this case along with the case of Win
terbottom vs. Wright and others of that class which are contra to

the peculiar holding in New York makes this case also opposite to

the New York ruling.
It might be inferred from Judge Small's discussion of the case

that only in New York do we have liability rising to third parties,
where there is no contract relation or the article inherently danger
ous, but in a search of cases we have Arkansas adhering to the
doctrine in case of Colyar vs. Little Rock Bottling Works, 169 S. W.

810,which says: "A company engaged in bottling soda pop and charged
waters is guilty of actionable negligence in overcharging the bottles
in such a manner that they will explode, because it owes a duty of
care not only to prospective purchasers, but to the purchaser's em

ployees." Following closely this same thought is the case of Davidson
vs. Montgomery Ward & Co., 171 111. App. 355, which says: "A firm

holding itself out to be the manufacturer of certain saw frames and

representing the same to be perfect, safe and thoroughly tested is
liable for injuries sustained by an employee of the purchaser of such
saw frames by the explosion of a balance wheel which was im

properly cast resulting in a weakened and porous condition." The

Kentucky courts in case of Olds Motor Works vs. Shaffer, 140 S. W.

1047, state this doctrine: "Where an automobile was defectively con

structed, the rear seat not being properly joined to the body of the

machine, the fact that the manufacturers may not have had actual
notice of this defect will not in an action by a person, other than
the purchaser, who was injured while riding in the machine, relieve
the maker of liability."
The case at hand is only another decision in connection with the

old rule as laid down, Winterbottom vs. Wright, but shows also that
its limitations are not in the same situation equitable and that there
is a tendency to expand to the more liberal rule laid down by New
York courts. A. D. C.

ASSAULT AND BATTERY�Evidence as to general reputation
and character.

In the case of Glahn vs. Mastin, 224 Pac. 68, decided by the
Supreme Court of Kansas on March 8, 1924, evidence of plaintiff's
reputation as a quarrelsome man was held admissible; admitting
evidence of specific instances of plaintiff's violence, plaintiff insisting
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thereon, instead of testimony as to reputation, held not reversible
error. The facts were as follows: The plaintiff and defendant
owned adjoining lands and on numerous occasions plaintiff had cut

the telephone wires going to defendant's land. They met in a store

and plaintiff was knocked down and beaten by the defendant. The

defendant pleads that he did this in self defense, that the plaintiff
became boisterous and threatening. He also proved, after being ad

mitted, that the plaintiff was a quarrelsome, dangerous man, a fighter,
and a user of dangerous weapons. Plaintiff demanded of the defend
ant to prove specific acts and defendant showed three different acts
of plaintiff's which were not denied.
The court held that evidence of the general reputation of plaintiff

was admissible as was also the stating of the specific acts when the

plaintiff insisted upon it.
It is a general rule of law in civil actions that the character of the

parties is irrelevant because at best it is a mere matter of opinion and

in matters of opinion witnesses are apt to be influenced by prejudice
and partisanship of which they may be unconscious, or by those who
first approached them on the subject. Quenalty v. Temple, 176 Fed.
67. If the proof of character and reputation was allowed in all tort
and contract cases, then they would be decided more on the popularity
of the party than on the merits of the case.

It might be of interest to some to note the keen insight of

Shakespeare as expressed by him in a few lines taken from Act II,
Scene 3, of his Othello, "Reputation is an idle and most false imposi
tion; often got without merit and lost without deserving."
Of course this rule of law which has just been stated is flexible

and is subject to exceptions, the first of which is that in civil cases

where the proof of character or reputation of one or both of the

parties is brought in issue, such proof is admissible. Parkhurst vs.

Ketchum, 6 Allen 406. Examples of such cases where it is possible
for the character of the parties to be in issue are: (1) Damages
for criminal conversation and seduction where the general character
of the female for chastity is involved; (2) in libel and slander, Stone
vs. Varney, 7 Mete. 86; (3) malicious prosecution; and (4) gross
fraud. There is a conflict of decisions on the last two examples given.
some holding one way and other courts holding contra. Stone vs.

Hawkeye Insurance Co., 28 N. W. 47. The weight of authority, how
ever, in civil actions charging specific fraud is that such proof is inad
missible. Quenalty vs. Temple, 176 Fed. 67.

Going now from civil cases to that of criminal cases we find that
evidence as to general reputation and character is admissible in all
but a few jurisdictions. Professor Wigmore in his treatise on

Evidence states that these jurisdictions only differ as to the chief
details of the conditions of admissibility. These details are: (a)
overt art; (b) kind of character; (c) reputation known to defendant,
and (d) in civil cases of assault and battery, or, for example, in a

prosecution for rape, a similar situation�i. e., apprehension as

affected by the opponent's reputation may be presented and similar
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evidence should be received. Strange vs. Peoples, 24 Mich. 1. Golden
vs. Tund, 70 N. W. 379.

There are several distinct reasons why such evidence is admissible
in criminal cases. These reasons can be summed up and stated in a

very few words: (1) because the intent with the act charged as a

crime was done is of essence to the issue and whether the crime was

a felony or misdemeanor does not matter, Simpson vs. Westenberger,
28 Kan. 756; (2) it throws light on the crime; (3) removes doubt
as to the aggressor; (4) as a justification of the accused's behaviour
at the time of the crime. De Arman vs. State, 71 Ala. 351.
In quasi criminal cases such as assault, bastardy, embezzlement,

fraud, incendiarism, malicious injury, slander imputing crime when
truth is pleaded, etc., evidence as to general reputation and character
is treated as in civil cases and is not allowed to be proved, Gillespies'
case, 4 City Hall Eec. (N. Y.) 154; Porter vs. Seiler, 23 Pa. St. 424;
Markey vs. Angell, 22 R. I. 343.

In assault and battery, as in the case of Glahn vs. Mastin, supra,
ordinarily, evidence as to the character of the defendant, his general
reputation, or the like, being irresponsive to the issues, is inadmissi
ble in mitigation or augmentation of damages, especially where it
is apparent that he was the aggressor; nor can the defendant, to
reduce or mitigate the damages, attack the character of the plaintiff
or show his reputation for turbulence or his propensity to commit or

provoke a breach of the peace, nor may the plaintiff or defendant
show that he himself is a man of good character or reputation.
Where, however, justification by way of self defense is pleaded it is
competent to show the character of the opposite party to be quarrel
some or otherwise, when such fact has been brought to the knowledge
of the other party prior to the assault complained of. Culley vs.

Walkeen, 80 Mich. 443; Silliman vs. Sampson, 59 N. Y. Suppl. 923.

In an action for assault, evidence for the defendant that the plain
tiff had the reputation of being a quarrelsome man, who went armed
and was known as a gun fighter, was admissible. Cooper vs. Demby,
183 S. W. 122; Spain vs. Rakestraw, 101 P. 466.

Where the defendant set up self defense, evidence as to the plain
tiff's reputation for turbulence and violence might be considered as

bearing upon his conduct prior to and during the difficulty in de

termining who was the aggressor and as bearing upon defendant's

apprehension of danger. Davenport v. Silvey, 178 S. W. 168.

These cases show that where self defense is the plea of the defend
ant in answer to the charge of assault and battery, evidence of the
character or the general reputation of the plaintiff is admissible.
This case, however, decides another point in the law of evidence,

and that is where specific acts can be given in evidence to show the

general reputation and character.

Jones on Evidence gives a statement from Frazier vs. Pennsyl
vania R. R. Co., 38 Pa. 104, in which it was stated that character

grows out of specific acts, but is not proved by them. This is a
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statement of the weight of authority and is followed by numerous

high courts of this country. Teese vs. Huntingdon, 23 How. 2.
The case in this district stating the general rule is Columbia

National Bank vs. MacKnight, 29 App. 580. The court, when stating
its opinion, gave the following reason for their decision that one is

prepared to defend his general reputation and character but cannot

anticipate particular acts not relevant to the issue but to support
inferences as to his character.
Another case in harmony with the above decisions and which is

interesting is that of Christensen vs. Holm, 144 N. W. 919, in which
it was held that in a civil case of assault and battery, the question
whether the plaintiff was generally of a quarrelsome nature, and
whether defendant knew thereof, while a proper inquiry for the

defense, if material�could not be proved by specific acts.
The case at hand of Glahn vs. Mastin, supra, although allowing

specific acts to be shown, is not in conflict with the above decisions
but rather extends the general rule a step farther. This case holds
that the specific acts can be shown when the party to whom they
apply insists upon the defendant showing these acts of the plain
tiff's violence in order that the plaintiff might show that he was not

the aggressor in such previous encounters.
The correct rule of law as governed by the general weight of

authority is stated in this case. H. P. G.



RECENT CASES
Standish vs. Heaton, et al., 123 Atl. 691.

EVIDENCE�Statements of purported agent inadmissible before
proof of agency; opinion of attorney inadmissible to show vendor's
good title.
In an action of assumpsit, containing only the money counts, the

plaintiff testified that he wished to purchase land of the defendant if
there were no restrictions. He introduced two agreements signed
by the defendant on May 9th and 10th, respectively, by which he

acknowledged receipt of $100 and agreed to convey the land. The

plaintiff caused land title to be examined and being advised of build
ing and other restrictions on it, rescinded the contract and demanded
the return of the $100 paid on account. He also testified that he
did not know of restrictions at time of entering the contract.
The defendant testified that they signed the agreement at request

of a Mr. Fitzgerald on May 9th, receiving the $100 on account of the

purchase price. That Fitzgerald came back the next day with
another agreement, declaring to defendant that it was the same as

the first agreement. The defendant then offered to give statements
and declarations of Fitzgerald at the time the agreement was made.
The court excluded the evidence and the defendant took exception.

The court affirmed the exclusion of the evidence, saying that it was
too well settled to admit of dispute, that statements of the supposed
agent cannot be introduced in testimony until some testimony has
been introduced tending to prove his agency. 49 Atl. 635; 54 L. R.

A.; 91 Am. St. Rep. 624; 110 Atl. 419; 121 Atl. 121.
The defendant also took exception to the refusal of the trial jus

tice to permit an attorney-at-law, who specialized in real estate

conveyancing and examination of titles, to give his opinion of ques
tions of law, relating to the effect of restrictions in the defendant's
title deed. The exception avails the defendant nothing because there
is a question of law involved, and as such questions are to be decided

by the court, the opinion of a witness on such a question would be
immaterial and inadmissible. 66 W. Va. 573; 145 N. W. 470; 230

S. W. 770. J. T. S.

CONSTITUTIONAL LAW�Reasonableness of Police Power.

Burns Bakery Co. vs. Bryan, 68 L. Ed. 459.

An act of the legislature of Nebraska approved March 31, 1921,
provides that every loaf of bread, made for purpose of sale, shall
be one-half, one pound, one pound and a half, or exact multiples of
one pound, and prohibits loaves of other weights. It allows a toler
ance in excess of the specified standard weights at the rate of two
ounces per pound and no more, and requires the specified weight
shall be the average of not less than twenty-five loaves and that
such average shall not be more than the maximum, nor less than the

243
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minimum prescribed. The act provided: "All weights shall be
determined on the premises where bread is manufactured or baked
and shall apply for a period of at least twenty-four hours after

baking."
This action came up on a writ of error from Supreme Court of

Nebraska which court affirmed the decision of the district court which
dismissed a suit to enjoin enforcement of the act. The Supreme
Court of the United States reversed this decision.
The plaintiffs in error were engaged in manufacture of bread in

Nebraska. They did not question the power of the State to enact

and enforce laws calculated to prevent the sale of loaves of bread
of less than the purported weight but they contended that the pro
vision fixing the maximum weights in this statute is unnecessary,

unreasonable, and arbitrary.
The brief of the Attorney General states that the law is concerned

with weights only. The State Supreme Court said: "It is to pre
vent a loaf of one standard from being increased in size until it can
be readily sold for a loaf of a larger standard that a maximum

weight is fixed. The test is reasonableness."
The Supreme Court in reversing the decision of the State court

held it was unreasonable and arbitrary and therefore repugnant to
the Fourteenth Amendment.

Mr. Justice Butler in his opinion pointed out that exact weights
and measurements used in dough making cannot be attained. Losses

in weight while dough is being mixed, during fermentation, and while
the bread is in the oven, vary, and cannot be avoided or completely
controlled. Gluten is an important element in flour, and flour, rich
in gluten, requires more water in bread making and makes better
bread than does flour of less gluten. The better quality would

evaporate more than bread of inferior quality.
Then again the evidence shows that there are periods when

evaporation under ordinary conditions of temperature and humidity
prevailing in Nebraska exceed the prescribed tolerance and make it

impossible to comply with the law without using wax wrappings or

using artificial means to retard evaporation.
It was pointed out that the better the quality of bread the greater

was the difficulty of complying with the law.

In view of all the evidence the court decided the act was unrea

sonable and arbitrary and for that reason void. G. L. M.

Schwindt vs. Graeff, 142 N. E. 736.

(Decided by Supreme Court of Ohio, February 26, 1924)

MISCONDUCT OF JURORS�Evidence of Associates Inadmissible.
This was an action to set aside a will. A verdict was returned

sustaining the will, and a motion for a new trial, supported by the

affidavits of two members of the jury, was made, assigning among
other grounds misconduct of the jury. The affidavits alleged that

one of the jurors, S, at a time when jury was divided eight to four,
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the juror in question being one of the minority, stated that he would
toss up a coin and if the figure of the head was on top he would vote,
as before, in favor of the plaintiff, and if the coin fell on the other
side, he would change his vote and vote in favor of the defendants.
He then tossed up the coin and it fell with the head up. On the
next ballot the said S voted as he had done before. Later he took
three quarters and laid them on a table, saying that if two of them
would have the head up, he would change his vote. Two heads were

up, and the said S then changed his vote and voted with the majority,
this making nine in favor of defendants. Under the General Code
of Ohio the vote of nine jurors is sufficient in a civil case to support
a verdict, whereas in a criminal case the vote must be unanimous.
The plaintiffs admit the universal rule of evidence that testimony

of a juror is incompetent to impeach the verdict of the jury; but

they contend that in this case the affidavits were made by two mem

bers of the jury who did not vote for the verdict and therefore their
affidavits are or should be admissible to show misconduct on part of
the jury.
The court held that such testimony was not admissible and quoted

with approval the language of Lord Mansfield in Vaise vs. Delaval,
1 T. R. 11 (K. B.),: "The court cannot receive such an affidavit
from any of the jurymen themselves. . . . but in every such case the
court must derive their knowledge from some other source, such as

from some person having seen the transaction through the window,
or by some such other means." Marshall C. J., Wanamaker, and

Allen, J. J., dissent. C. S. M.
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