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JUDICIAL CONTROL OF THE EXECUTIVE BY
MANDAMUS AND INJUNCTION

By David A. Pine

npHE legal remedies provided by our judicial system for
-*� the control and review of acts of officers of the United
States conducting the executive branch of government have
always been important, but with the constant tendency,
vastly accelerated in recent years, towards increasing and
expanding federal activities, such remedies have become

scarcely less than vital.
The necessity for such adequate legal remedies may

theoretically be disputed by the purist who desires to main
tain inviolate and unimpaired the three independent
branches of government, with no checks except those ex

pressly imposed by the Constitution, but the necessity for
such remedies will never be disputed by those who have had
the unfortunate experience, as many of us have had, of

encountering capricious, arbitrary and unwarranted acts

by executive officers in the administration of their offices.
That such acts occur is not the fault of the executive,

nor of our system, but are the inevitable results of the
enormous and diversified interests of the Federal Govern

ment, and should be checked by appropriate legal remedies.
Very early in our history, and during the administration

of Thomas Jefferson, the question of the right of the federal
judiciary to exercise control over the executive branch of

the Government was raised in the Supreme Court of the

United States in the famous case of Marbury vs. Madison,
1 Cranch, 137 ; 2 L. Ed. 60.

John Adams, just prior to his retirement as President,
appointed William Marbury justice of the peace for the

District of Columbia. His commission as such had been

signed and sealed, but for some reason was not delivered to
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him prior to the expiration of the term of the retiring
administration. Perhaps it was due to the haste and bad

temper in which Adams clattered out of the federal city on

the 3rd of March, 1801.
At all events, James Madison, having been appointed

Secretary of State by his friend Jefferson, and presumably
in an effort to reserve this item of patronage for the new

administration, refused to deliver the commission to Mar

bury, who thereupon instituted original proceedings in the

Supreme Court for the writ of mandamus.
The opinion of the court, written by Chief Justice

Marshall, defines, with characteristic vigor but lacking his
characteristic clarity, the principles governing the issuance
by the judiciary of this extraordinary writ against an

executive officer of the United States.
Whilst disclaiming all pretensions of the judiciary to

jurisdiction "to intermeddle with the prerogative of the
executive" or to "intrude into the secrets of the Cabinet,"
the opinion of the great Chief Justice lays down the

principle that "questions in their nature political, or which
are, by the Constitution and laws, submitted to the execu

tive, Can never be made in this court," and further, that
"where the head of a department acts in a case in which
executive discretion is to be exercised, in which he is the
mere organ of executive will, * * *

any application
to a court to control, in any respect, his conduct would be

rejected without hesitation."
"But where he is directed by law to do a certain act

affecting the absolute rights of individuals, in the perform
ance of which he is not to be placed under the particular
discretion of the President, and the performance of which
the President can not lawfully forbid, and therefore is never

presumed to have forbidden, * * * it is not perceived
on what ground the courts of the country are further ex

cused from the duty of giving judgment that right be done
an injured individual, than if the same services were to be

performed by a person not the head of a department," pro
vided, of course, the petitioner is "without any other

specific and legal remedy."
Although holding that the case was one in which the

writ properly should issue, the court decided that the act of
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Congress purporting to give it jurisdiction to issue man

damus against executive officers was unconstitutional, and
that it therefore did not have jurisdiction.
In 1813 the question of jurisdiction was again raised in

the Supreme Court in the case of Mclntire vs. Wood, 7

Cranch, 504; 3 L. Ed. 921. A petition for mandamus had
been filed in the Federal Circuit Court for the District of
Ohio against the register of the land office to compel him
to issue a final certificate of purchase for lands in that
state. The court, by Johnson, J., held that the power of
the Federal Circuit Courts to issue the writ is confined

exclusively to those cases in which it may be necessary to
the exercise of their jurisdiction, and that while Congress
has the power to delegate this jurisdiction to the Circuit
Courts of the United States, it had not seen fit to do so.

Again in 1817, in McCluny vs. Silliman, 2 Wheat, 369 ; 4
L. Ed. 263, the question of jurisdiction was brought
up in another way, in the vain gropings of the bar to find
the proper forum to obtain the writ of mandamus. An

application, in the form of a motion, was filed in the

Supreme Court of the United States for the issuance of the
writ against the register of the land office at Zanesville,
Ohio. A rule had been issued in the Supreme Court of
Ohio for the issuance of the writ by that court, and upon
hearing the rule was discharged. The theory of the petition
in the Supreme Court of the United States was that the

court, having determined it had no original jurisdiction
to issue the writ to persons holding office under the au

thority of the United States, yet it had authority to issue
the writ under its appellate jurisdiction, where it had been
refused by the highest court of a state. The motion was

denied under the authority of Marbury vs. Madison, supra.
Again in 1821 the same case was brought to the Supreme

Court, this time in the form of writ of error from the
Circuit Court of the state for the county in which the sub

ject of the controversy was located, which court asserted
its jurisdiction. The Supreme Court, again speaking
through Johnson, J., took some offense at this "striking
specimen of the involutions which ingenuity may cast about
legal rights, and an instance of the growing pretensions of
some of the state courts over the exercise of the powers of
the general government."
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And further the opinion stated that "it is not easy to
conceive on what legal ground a state tribunal can, in any
instance, exercise the power of issuing a mandamus to the
register of a land office. The United States have not
thought proper to delegate that power to their own courts.
But when in the cases of Marbury vs. Madison, and that of
Mclntire vs. Wood, this court decided against the exercise
of that power, the idea never presented itself to anyone that
it was not within the judicial powers of the United States,
although not vested by law, in the courts of the general
government."
This decision at last gave certainty to the law, though

apparently legislation was necessary to provide a remedy.
However, in 1838 the Supreme Court of the United

States, without further legislation, decided that the Circuit
Court for the County of Washington, District of Columbia,
created by an act of Congress of 1801, was vested with the
power to issue the writ of mandamus. This decision was

announced in the case of Kendall vs. United States ex rel
Stokes, 12 Pet. 542; 9 L. Ed. 1181. Amos Kendall was
Postmaster General. Stokes and his partners had entered
into contracts with Kendall's predecessor in office for carry
ing the mail. After the performance of the contract in
part, Kendall's predecessor entered certain credits in favor
of Stokes et al on the books of the Post Office Department.
Kendall, upon coming into office, reexamined the credits and
directed that they be withdrawn. On petitioning Congress
for relief, an act was passed by which the Solicitor of the
Treasury was authorized to settle and adjust the claims of
Stokes et al, and the Postmaster General was directed to
credit them with whatever sum, if any, the Solicitor decided
to be due them. The Solicitor made his decision, by which
relator was credited with $161,563, and communicated the
same to the Postmaster General, who refused to credit this
sum to the account of Stokes. Stokes thereupon petitioned
the Circuit Court of the District of Columbia for the writ
of mandamus to compel the Postmaster General to enter
the credits allowed by the Solicitor of the Treasury, result
ing in the issuance of the writ, from the judgment granting
which the Postmaster General obtained a writ of�error to
the Supreme Court of the United States.
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The opinion of the Supreme Court in this case, written

by Thompson, J., is a masterful one ; and the nisi prius court
for the County of Washington, District of Columbia, by
virtue of this opinion became the court of exclusive juris
diction to issue the writ of mandamus against officers of the
United States, and the "monstrous absurdity in a well-

organized government that there should be no remedy,
although a clear and undeniable right should be shown to

exist," was avoided. This court by act of Congress of 1863
became the Supreme Court of the District of Columbia, and
is the court of general jurisdiction of this District. Some
time later Congress enacted a law prescribing the procedure
and practice to be followed in mandamus cases, and the
same is now embodied in Sections 1273 to 1282, inclusive,
of the Code of Laws for the District of Columbia, the

substance of which has been taken from the Statute of

9 Anne, Ch. 20.
The opinion of the court in Kendall VS. United States,

supra, also cleared up to some extent the uncertainty which
existed as to the meaning of the language of the Chief
Justice in the case of Marbury VS. Madison, when he re

ferred to acts in their nature political which could not be

controlled by the judiciary.
Referring in the opinion to the political duties imposed

upon many officers in the executive department, the dis

charge of which is under the direction of the President, the
court stated that "it would be an alarming doctrine that

Congress cannot impose upon any executive officer any duty
they think proper, which is not repugnant to any rights
secured by the Constitution; and, in such cases, the duty
and responsibility grow out of and are subject to the

control of the law and not to the direction of the President."

Further, the opinion stated that "mandamus does not

seek to direct or control the Postmaster General in the dis

charge of any official duty, partaking in any respect of an
executive character, but to enforce the performance of a

mere ministerial act, which neither he nor the President

had any authority to deny or control. * * * The theory
of the Constitution undoubtedly is that the great powers
of the Government are divided into separate departments;
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and so far as these powers are derived from the Constitu
tion the departments may be regarded as independent of
each other. But beyond that, all are subject to regulation
by law, touching the discharge of the duties required to be

performed."
As to the adequacy of other remedies, the court referred

to the possibility of removal of the Postmaster General,
application to Congress, and an action for damages against
the Postmaster General, and held that such measures are

not the remedies spoken of in the law which will supersede
the right to mandamus, and that the remedy must be more

than one in name only.
The judgment of the lower court was therefore affirmed,

and the writ issued against the Postmaster General.
A few years later the law as enunciated in this opinion

was distinguished by the Supreme Court in the case of
Decatur VS. Paulding, 14 Pet. 497, 10 L. Ed. 559, decided
in 1840.
In this case Congress had passed on the same day an act

and a joint resolution, the former providing a pension for
the widows of all officers who died in the naval service and
the latter providing a specific pension to the widow of that

distinguished naval officer, Commodore Stephen Decatur.
Mrs. Decatur applied for both pensions, but the Secretary

of the Navy allowed her only the one specifically provided
for, construing the act of Congress and joint resolution to
so provide. She thereupon brought suit for mandamus to

compel the payment to her of both pensions, and the
principal question before the court was whether the con

struction of a statute is a discretionary act or one which
the courts may control. Of course, the court construed
the statute applicable in the case of Kendall VS. United
States, which, however, was plain and unambiguous.
The opinion of the court, written by Chief Justice Taney,

who had dissented in the case of Kendall vs. United States,
accepted both the doctrine of the right to issue the writ by
the Circuit Court for the County of Washington, and of the
cases in which it may be issued, but held that the "head of
an executive department exercises judgment when he ex

pounds the laws and resolutions of Congress, under which
he is from time to time required to act," and that the writ
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of mandamus should not issue, because it would be con

trolling a discretionary act and not one purely ministerial,
and the case would be one in which the court had no

jurisdiction.
Though the court goes to some pains to differentiate be

tween this opinion and the opinion in the case of Kendall
vs. Stokes, the explanation given is not satisfactory on the

question which immediately comes to mind, to-wit, sup

posing Kendall had construed the statute involved as not

requiring him to credit Stokes with the sums found due by
the Solicitor of the Treasury, would the court have refused
the writ?

And hence, though there has been no uncertainty that the
judiciary will not interfere with, or control, executive
officers in matters involving a determination of facts, which
are clearly discretionary, the opinions in the two cases last
referred to were the beginning of a long series of cases on

the question whether the construction of a statute is a dis

cretionary or a ministerial act, a decision on which question
usually determines the jurisdiction of the Supreme Court of
the District of Columbia to issue the writ of mandamus.
The next case on this question in the Supreme Court is

that of Brashear vs. Mason, 6 How. 91; 12 L. Ed. 357,
which involved the construction of the word "navy" con

tained in a Joint Resolution of Congress providing for the
annexation of Texas to the United States. The relator
claimed that, inasmuch as he was in the naval force of
Texas as a commissioned officer, the ceding to the United
States by Texas of the latter's navy included, not only the
vessels of war, but the usual complement of officers. He

petitioned for the writ against the Secretary of the Navy
to compel the payment of money then due him as a com

missioned officer in the Navy, but the court held that the
word "navy" related only to the ships of war and arma

ments, and also that mandamus would not lie as the decision
of the Secretary in his case involved matters of discretion.

A few years later, the case of Gaines vs. Thompson, 74
U. S. 347 ; 19 L. Ed. 63, came before the Supreme Court for
decision. Thompson was Secretary of the Interior, and a

suit for injunction was brought against him to restrain
him from cancelling plaintiff's entry under which he
claimed an equitable right to lands in Arkansas.
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The court, speaking through Miller, J., in referring to
the opinion of the court in Marbury vs. Madison, states that
the point in that case presented was new and embarrassing,
and that it is no reflection on the distinguished jurist writ
ing the opinion to say that the rule which governs the court
in this class of cases has since been laid down with more

precision, without conflicting with principles there stated.
After citing the cases of Kendall vs. Stokes and Decatur vs.

Paulding, the opinion holds that the action of the officers
of the Land Department was not a ministerial one, as the
validity of plaintiff's entry, which is involved in their deci
sion, is a question requiring the careful consideration and
construction of more than one Act of Congress, and there
fore the court had no jurisdiction.
In 1880, the Supreme Court had before it the case of

U. S. ex rel McBride vs. Schurz, 102 U. S. 378 ; 26 L. Ed.
167, which, though not in terms, came very close to re

versing the opinions beginning with Decatur vs. Paulding.
The case involved a petition for mandamus in the Supreme
Court of the District of Columbia, to compel the Secretary
of the Interior to deliver to relator a patent for a quarter
section of public lands, which had been signed, sealed, and
duly recorded in the General Land Office. But delivery
had not been made, and the sole question was whether in
the case of public land patents delivery was an essential

ingredient to the passage of title. A decision on this point
necessarily involved a construction of the public land laws,
and the court, after construing such laws, but without
reversing in terms the decision in Decatur vs. Paulding,
supra, held in an opinion written by Miller, J., that the
relator was entitled to the patent, and that the writ of
mandamus should issue to compel its delivery to him.

Following the decision in the Schurz case, supra, came

the case of Butterworth vs. United States ex rel Hoe,
112 U. S. 50; 28 L. Ed. 656, decided in 1884. The
opinion was written by Matthews, J., and involved the
right of the relator to compel the Commissioner of Patents
to issue to him letters patent for an invention which had
been assigned to him. The Commissioner of Patents, on

appeal from the decision of the examiners-in-chief of the
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Patent Office, decided that relator's assignor was entitled
to a patent. On appeal to the Secretary of the Interior, the
decision of Commissioner was reversed, and therefore the
Commissioner did not issue the patent. The opinion of
the Court, though stating that mandamus will not lie to

compel a public officer to do a particular thing which his

superior in authority has ordered him not to do, decided
that the Secretary of the Interior, under the law, had no

power to revise and reverse the action of the Commissioner
in awarding to an applicant priority of invention and

adjudging him entitled to a patent, and that the decision of
the Commissioner in such a case stands as the final
judgment of the Patent Office and of the Executive Depart
ment of which it is a part, but an appeal is allowed to the

Supreme Court (now to the Court of Appeals) of the Dis
trict of Columbia, and further that mandamus may be
issued to the Commissioner after he has decided that the

applicant is entitled to patent to compel him to prepare it,
to lay it before the Secretary for his signature and to

countersign it, which duties were held to be purely
ministerial.

The important feature of this decision is that the

Supreme Court considered and construed the complicated
system of laws enacted under the provision of the Consti
tution which confers upon Congress the power "to promote
the progress of science and useful arts, by securing for
limited times, to authors and inventors, the exclusive right
to their respective writings and discoveries," and after

construing this legislation affirmed the judgment of the

Supreme Court of the District that the writ of mandamus
should issue.

Two years later, however, in 1888, the court had under
consideration the case of United States ex rel Dunktp vs.

Black, 128 U. S. 40; 32 L. Ed. 355. In this case relator

petitioned for a writ of mandamus against the Commis
sioner of Pensions to compel him to re-issue a pension cer

tificate to which relator claimed he was entitled. The
Court, in an opinion written by Bradley, J., refers to the
case of Marbury vs. Madison, and explains that the Chief
Justice had in mind executive functions when he spoke of
political acts, and further states that while the opinion in
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this case will always be read by the student with interest
and profit, it has not been considered as invested with
absolute judicial authority except on the question of the
original jurisdiction of this court.
After reviewing the two leading cases of Kendall vs.

Stokes and Decatur vs. Paulding, supra, the opinion states
that the "principle of law deducible from these two cases is
not difficult to enounce," namely, that the court will not
interfere by mandamus with the executive officers of the
government in the exercise of their ordinary official duties,
even where those duties require an interpretation of the
law, the court having no appellate power for that purpose,
but that when they refuse to act in a case at all, or when
by special statute, or otherwise, a mere ministerial duty is
imposed upon them, mandamus may be issued to compel
them.

Judged by the rule so announced, the court decided that
the Commissioner of Pensions did not refuse to act, but did
act, adopting thereby a construction of the law adverse to

relator, and that, whether if the law were properly before
the court for consideration, it would be of the same opinion,
is of no consequence in the decision of this case. The writ
was therefore denied. This decision is clearly contrary to
the decisions in McBride vs. Schurz and Butterworth vs.

Hoe, supra.
Some years later in 1892, the Court, speaking through

Brown, J., rendered an opinion on the same question in the
case of Noble vs. Union River Logging R. Co., reported in
147 U. S. 165, 37 L. Ed. 123. This was a bill in equity to
enjoin the Secretary of the Interior from executing an

order revoking the approval of relator's maps for a

right of way over the public lands. After referring to all
the cases hereinabove mentioned, the court, apparently
conscious of the actual though unadmitted diversity of
opinion, states that it has no doubt that the principles of
these decisions applies to a case wherein it is contended
that the acts of the head of a department, under any
view that could be taken of the facts, was ultra vires and
beyond the scope of his authority. With this premise, the
court construes the ambiguous Act of Congress granting
rights-of-way to railroads and holds that, once the Secre-
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tary has noted his approval on the maps of the railroad, the
act vests the right of way in the railroad company and a

revocation of the approval by the Secretary is ultra vires.
The court therefore affirmed the judgment of the Supreme
Court of the District of Columbia granting the injunction.
Subsequently, in 1899, the case of Roberts vs. United

States ex rel Valentine, 176 U. S. 219, 44 L. Ed. 443, came
before the Supreme Court. The relator had been awarded
a mandamus below to compel the Treasurer of the United
States to pay her a residue of 2.35 per centum interest upon
certain certificates issued by the board of audit of the Dis
trict of Columbia pursuant to an Act of Congress approved
in 1874. The facts are somewhat complicated, and no good
purpose would be served by relating them. The Court in
its opinion, delivered by Peckam, J., speaks of the law

relating to mandamus being well settled in the abstract,
the only doubt which arises being whether the facts re

garding any particular case bring it within the law which

permits the writ to issue where a mere ministerial duty is

imposed upon an executive officer.

Referring to the Black case, supra, the court says that
the writ was refused because the decision of the Commis
sioner of Pensions required the examination and construc
tion of several Acts of Congress, which necessitated the
exercise of discretion to such an extent as to take his deci
sion out of the category of ministerial acts, but in the
instant case there being only one Act of Congress to
be examined and its construction being quite plain and un

mistakable, the duty of the Treasurer is plain, imperative
and ministerial. The opinion further states that the case

comes within the exception stated in the Black case, namely,
where a special statute imposes a mere ministerial duty
upon an executive officer, which he neglects or refuses to

perform, mandamus will lie. And further in this opinion,
the court, recognizing the uncertainty in respect to the
question involved, states that every statute to some extent

requires construction by the public officer whose duties may
be defined therein ; that such officer must read the law and
must therefore in a certain sense construe it, in order to
form a judgment from its language of the duty he is
directed to perform ; that such construction does not neces-
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sarily and in all cases make the duty of the officer anything
other than a purely ministerial one; that if the law direct
him to perform an act in regard to which no discretion is

committed to him, and which, upon the facts existing, he
is bound to perform, then that act is ministerial, although
depending upon a statute which requires, in some degree,
a construction of its language by the officer ; and that unless
this be so, the value of this writ is very greatly impaired,
as every officer whose duty is plainly devolved upon him

by statute might refuse to perform it, and when his refusal
is brought before the court he might successfully plead that
the performance involved the construction of a statute by
him and therefore the duty was not ministerial. The judg
ment of the Supreme Court of the District of Columbia

awarding the writ was therefore affirmed.

This decision cleared away the clouds of uncertainty for
several years, and was followed by the case of American
School of Magnetic Healing vs. McAnnulty, 187 U. S. 94;
47 L. Ed. 90, which was an appeal from the circuit court
of appeals for the Western District of Missouri to review
a decree dismissing a bill to enjoin a postmaster from

carrying out the order of the Postmaster General directing
the retention of letters addressed to the plaintiff. The
court in its opinion, also written by Peckham, J., held,
upon construction of the statutes involved, that the Post
master General was not justified in prohibiting the delivery
of letters addressed to the plaintiff which assumed to heal
disease through the influence of the mind, as the effective
ness of such treatment is a mere matter of opinion, and
such statutes are only intended to cover cases of actual
fraud in fact. Here again the statutes were construed,
and the court reversed the judgment dismissing the bill of
complaint.
But in United States ex rel Riverside Oil Company vs.

Hitchcock, 190 U. S. 316 ; 47 L. Ed. 1074, decided in 1902,
the court, again speaking through Peckam, J., decided that
mandamus will not lie against the Secretary of Interior to
compel him to vacate a decision that a selection of public
land, in lieu of land relinquished in a forest reservation,
must be rejected because of a failure on the part of the
relator to show that the land was "vacant land open to set-
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tlement," which term the Secretary construed not to include
land in actual possession of any person under the local
customs of miners which by statute are part of the laws of

the United States. The court held that the decision of the

questions presented to the Secretary was no merely formal
act, that the question whether he decided right or wrong
was not before the court, but having jurisdiction to decide,
it was his duty to decide as he thought the law was, and
that the courts had no power whatever under such circum
stances to review his determination by mandamus or

injunction.
During the following twenty-three years and down to the

present time, a series of cases have been before the

Supreme Court for consideration involving the same

mooted question. In 1904 two cases were decided involving
the acts of the Postmaster General. In Houston vs. Payne,
Postmaster General, 194 U. S. 88 ; 48 L. Ed. 389, the court

construed the act of Congress relating to second class

postage rates as excluding books complete in themselves,
although published at stated intervals; and in Bates and
Guild Company vs. Payne, 194 U. S. 195; 48 L. Ed. 894,
again construing this same Act of Congress, the court

upheld the refusal by the Postmaster General to admit to
the mails at second class rates a monthly publication, each
issue of which was complete in itself, treating of the works
of a single master musician. The Court held that the deci
sion of the Postmaster General was not so clearly erroneous

as to entitle the plaintiff to an injunction to restrain the
Postmaster General from excluding the publication from
the mails as second class postage.
In Lane vs. Hoglund, 244 U. S. 174 ; 61 L. Ed. 1066, the

court had under consideration the meaning of the term

"pending contest or protest," appearing in the statutes

relating to the public land laws, and held in an opinion
written by Mr. Justice Van Devanter, that a report by a

forest officer recommending the cancellation of a homestead

entry did not come within the purview of this term, and
that a mandamus would lie against the Secretary of the
Interior to compel the issuance of a patent, because, as pro
vided by law, two years had elapsed since the receiver's

receipt upon final entry and there was no "pending contest
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or protest" on file. This decision would appear to be a com

plete reversal of Riverside Oil Co. vs. Hitchcock, supra,
decided a few years previously, and so the uncertainty mul
tiplies.
Again, in Santa Fe R. R. vs. Lane, 244, U. S. 492; 61

L. Ed. 1275, the Supreme Court, Mr. Justice Van Devanter

writing the opinion of the Court, reversed a decree of the

Supreme Court of the District of Columbia dismissing a

bill to enjoin the Secretary from making a demand that the
railroad pay an advance deposit to cover the cost of sur

veying a township in which the railroad was entitled to the
odd-numbered sections. The court, construing the statute,
held that the demand was unwarranted in law.

In United States ex rel Louisville etc. Company, vs. Inter
state Commerce Commission, 246 U. S. 638; 62 L. Ed. 914,
the Interstate Commerce Commission construed an act of
Congress to prevent the Commission from entertaining a

complaint for the recovery of damages on the ground that
the limitation contained in such Act prevented considera
tion of the claim. The court, speaking through Mr. Justice

Clarke, held that mandamus would lie to compel the Com
mission to proceed to adjudicate the claim, which by misin
terpretation of the statute, it had erroneously declared to be
barred by the limitation contained therein.

In United States ex rel Alaska Smokeless Coal Company
vs. Lane, 250 U. S. 547; 63 L. Ed. 1135, the Court, by the
late Chief Justice, construed the meaning of the law en

titling an applicant to a designated number of acres of
public land, in case he shall "open and improve" a coal mine,
and held under its construction of the act and the evidence
before the Department that the petitioner was not entitled
to mandamus.
In Work vs. United States ex rel Mosier, 261 U. S. 352 ;

67 L. Ed. 693, decided in 1923, the court, in an opinion
written by Mr. Chief Justice Taft, construed an Act of
Congress requiring the disposition of royalties to the
parents of minor Indians belonging to the Osage Tribe, and
held specifically that the question of whether bonuses shall
be treated as royalties, as provided in the act, is a matter
of construction for the courts and not within the discretion
of the Secretary.
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In Work vs. United States ex rel McAlester-Edwards
Coal Co., 262, U. S. 200 ; 67 L. Ed. 949, also decided in 1923,
the relator filed a petition for the writ of mandamus to re

quire the Secretary of the Interior to accept a sum of money
in payment for certain surface land, to which, under an

Act of Congress, it claimed preferential right to purchase.
The court, after a careful analysis of the statute, held, in an

opinion also written by Mr. Chief Justice Taft, that the
writ of mandamus should not issue, but held mandamus
would lie to compel the performance by a public officer of a
duty made ministerial by the provision of a statute,
although the language of the statute required in some de

gree construction by the officer.

Notwithstanding the apparent trend of the decisions dur
ing the last few years not to deny jurisdiction because the
construction of a statute was involved, the Supreme Court
on March 2, 1925, in an opinion written by Mr. Chief Jus
tice Taft, in the case of Work, Secretary of the Interior, vs.
United States ex rel., Rives, 69 L. Ed. , reversed the
Court of Appeals and Supreme Court of the District of
Columbia which had construed a section of the so-called
Dent Act providing relief for War Contractors (40 Stat.

1272) and had granted a mandamus to compel the Secre

tary of the Interior to consider and allow a claim for
losses suffered by relator in producing manganese. The
opinion refers to a number of the cases above mentioned
and also considers the statute, but the crux of the opinion
is that in this case, "Congress intended the Secretary to
act for it, and to construe the meaning of the words used
to describe the elements of the net losses to be ascertained
and to give effect to his interpretation without the inter
vention of the Courts."
The foregoing are not all of the many cases in the

Supreme Court of the United States on this vexed question
of whether mandamus or injunction will lie against an

executive officer of the United States to compel or prevent
the performance of an act which involves the construction
of a statute, but are sufficient to show, in the writer's opin
ion, the great diversity of views in the Supreme Court and
the utter impossibility of distinguishing or reconciling its
opinions.
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A close analysis of the opinions leads to no solution of the
question presented, but it would seem that the line of cases,
beginning with Kendall vs. Stokes, supra, in which the
court construed the law and thereafter, gave or refused the
relief prayed, ought to be followed, for, as stated in Roberts
vs. Valentine, supra, the writ will become practically
valueless if the construction of a statute by an executive
officer prevents the court from exercising jurisdiction.
Moreover, the past century of experience has shown the

absurdity of a general rule to this effect, and the uncer

tainty of such a rule when the same is modified by neces

sarily indefinite exceptions. The construction of the law,
statutory or otherwise, is peculiarly a function of the judi
cial branch of government, and it is difficult to perceive in
what way the judiciary would infringe on the discretionary
powers of the executive by the exercise of jurisdiction to
construe and interpret statutes under which the executive
acts or fails to act, provided it is always alert never to inter
fere with fact determinations of the executive under such
statutes so construed.
Mandamus and injunction against officers of the United

States have extended over a wide range, and practically no

department of the Executive has been immune. A study
of these cases presents an interesting history, but a review
of them is prevented by the limitations on the length of this
paper. For the good of the Country it is to be hoped that
this extraordinary process, originally confined only to the
King's Bench and known as one of the "flowers of the
crown," will be perpetuated by the judiciary with all its
pristine vigor.



ADMINISTRATION OF NAVAL DISCIPLINE

By L. Cleveland McNemar, A.B., J.D.

fT*HE administration and enforcement of discipline in the

Navy are based primarily on the "Articles for the Gov
ernment of the Navy," revised and reenacted June 22, 1874,
as Section 1624 of the Revised Statutes of the United
States.3 Many of the principles incorporated in these
Articles are found in slightly different form in the "Navy
Discipline Act" enacted by the English Parliament in 1749
for the government of the English Navy, which Act, in turn,
is a restatement of some of the same principles found in
the law enacted by the English Parliament in 1652 during
Cromwell's Protectorate.2 While we are not here concerned
with the ancient sources of naval law, it is deemed appro
priate to suggest that in some respects its origin appears
to be more ancient than the common law of England, or the
civil law of France or of the other continental countries of
Europe.3
1 These Articles have since been altered and amended by the following

Acts of Congress: March 16, 1878 (20 Stat. 30); March 3, 1893
(27 Stat. 716) ; February 25, 1895 (28 Stat. 680) ; February 27,
1895 (28 Stat. 689); March 3, 1899 (30 Stat. 1007); May 13,
1908 (35 Stat. 132); February 16, 1909 (35 Stat. 621, 623);
August 22, 1912 (37 Stat. 356); August 29, 1916 (39 Stat. 586).

The Act of March 3, 1899 (30 Stat. 1007), repealed Article 15,
relating to prize money; and the Act of February 25, 1895 (28
Stat. 680), added three new Articles which are known as Articles
61, 62 and 63.

2 In March, 1649, the English Parliament enacted regulations for the
government of the fleet commanded by the Earl of Warwick.
These rules were modified and reenacted in 1652, making them
applicable to the whole English Navy.

These Acts of Parliament are the progenitors of our present "Arti
cles for the Government of the Navy." But there appears to
have been very little contained in these enactments which had not
been practiced by the commanding officers of individual ships for
generations prior thereto.

3 "The Origin of Naval Law," by Lieut. W. J. Nunnaly, U. S. N.,
U. S. Naval Institute Proceedings, November, 1924, indicates very
clearly the probable early sources of Navy law. There appears
to be little doubt that no distinction was made between early
admiralty and Navy law.

89
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In all the earlier English codes of naval law "The Law

and Ancient Custom of the Sea" was recognized as con

trolling in those cases arising in the administration and
enforcement of naval discipline which were not otherwise

specifically provided for by the Acts of Parliament.4 The
"Articles for the Government of the Navy," now in force
in our Navy, do not provide in terms for the determination
of naval discipline according to "The Law and Ancient
Custom of the Sea." But Article 22, by providing that
"All offenses committed by persons belonging to the Navy
which are not specified in the foregoing Articles shall be

punished as a court-martial may direct," clearly authorizes
a naval court-martial to punish any offense against naval
custom, the punishment of which is not otherwise provided
for, according to "The Law and Ancient Custom of the
Sea." 5 Such offenses are generally recognized as coming
under one of the following heads : "Neglect of duty," "Con
duct to the prejudice of good order and discipline," or

"Conduct unbecoming an officer and a gentleman." 6

* "Black Book of Admiralty," compiled about 1351 A. D., made it the
duty of an admiral of the English Navy to administer justice
"According to the Law and Ancient Customs of the Sea." Since
that time the "Law and Ancient Custom of the Sea" has played
an important part in the administration of justice in the Amer
ican and English Navies.

5 Article 22, A. G. N., applies only to offenses not specified in the

foregoing Articles, and which are recognized as military offenses

by the customs of the naval service. (Smith v. Whitney, 116
U. S. 167, 183.) Where an offense is specifically provided for in

any of the Articles for the government of the Navy the authority
for a naval court-martial to try and adjudge punishment for such
offense is conferred by the particular Article which mentions it.
The Attorney General has held that this Article is not intended
to confer general criminal jurisdiction upon naval courts-martial,
but only jurisdiction over those offenses not specified in the pre

ceding Articles which are injurious to the order and discipline
of the Navy. (16 Op. Atty. Gen. 578.)

6 It has been held that where an offense made punishable by the com

mon law or by the statutes of the United States is directly preju
dicial to good order and discipline naval courts-martial have

jurisdiction to try such offense. (Carter v. McClaughry, 183
U. S. 365.)

The headings such as "Neglect of duty," "Conduct to the prejudice
of good order and discipline," "Theft," "Arson," and "Man-
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Prior to the revolt of the American Colonies against the
mother country in 1776, the English Navy, which appears
to have been established as a permanent organization in the
sixteenth century under the reign of Henry VIII and devel
oped to a high state of efficiency during the reign of Queen
Elizabeth, was also the Navy of our original Colonies. In
fact, many of the male inhabitants of these Colonies had
served on board English ships and were familiar with the
laws and regulations enacted and promulgated for the gov
ernment of her Navy. It is not in the least surprising,
therefore, that when the American Colonies organized a

Continental Navy they adopted a naval code similar in the
main to the naval code of England.7 It is also noted that
the "Rules for the Regulation of the Navy of the United
Colonies" were drawn up by John Adams, who, although
always a staunch friend and supporter of our Navy, had
not had any experience as a mariner or a naval officer. As
a lawyer of high standing, practicing in the city of Boston,
he undoubtedly had had considerable opportunity to become
familiar with the naval code of England. Be that as it
may, he apparently concluded that if an effective Continen
tal Navy were to be rounded into fighting trim with a

maximum of efficiency in a minimum length of time it must
be organized under a naval code similar to the English
code, with which sea-faring Colonials were more or less
familiar. He also appears to have had a thorough under
standing of the principle underlying sound lawmaking,

slaughter" used in courts-martial procedure to designate the
offense alleged are called "charges." The allegation of facts set

ting forth the elements of the offense required to be proved is
called a "specification." The "charge" designates an offense in

general terms and must be supported by one or more "specifica
tions," and in that respect resembles the use of the term "indict
ment" in criminal procedure before the civil courts. The "speci
fication" must contain all the essential elements of a "count" to
an indictment. The rules of criminal procedure enforced in the
Federal courts are followed more or less closely in naval courts-
martial procedure. (See 7 Op. Atty. Gen. 601.)

* This code was adopted November 28, 1775. Its similarity to the
"Navy Discipline Act" in force at that time is pointed out in
some detail in an article "On the History of Discipline in the

Navy," by Charles Eichard Williams, U. S. Naval Institute Pro

ceedings, March, 1919.
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namely, that a code of laws should not be formed out of
hand, but ought to be developed by altering known rules of
law to meet changed conditions. In his article "On the

History of Discipline in the Navy" 8 Mr. Charles Richard
Williams sums up this matter as follows:

"What John Adams did was to adopt from the
British Articles the rules that he considered essential,
modifying them where necessary to meet American

exigencies or ideas. John Paul Jones is sometimes

spoken of as the father of the American Navy. But
John Adams was certainly the father of it on its
administrative side. And it must not be forgotten that
it was under his administration as President that the

Navy Department was created and the foundation of
the United States Navy laid." 9

As already indicated, there are two general subdivisions
of our naval law, namely, (a) the written law of the Navy,
and (b) the unwritten law of the Navy. The "Articles for
the Government of the Navy" and subsequent enactments
properly additional thereto which have been enacted by
Congress pursuant to the authority vested in it by Article I,
Section 8, Clause 14, of the Constitution of the United
States "to make rules for the government and regulation
of the land and naval forces"; the "Navy Regulations"
promulgated in accordance with Section 1547 of the Revised
Statutes of the United States ; and the orders and instruc
tions issued by the Secretary of the Navy collectively con

stitute the written law of the Navy. The decisions of the
federal courts; decisions of the President of the United

8 Ibid.
* The Department of the Navy was established April 30, 1798. Prior

to that time it was a part of the War Department.
"There shall be at the seat of the government an executive depart

ment, to be known as the Department of the Navy, and a Secre
tary of the Navy, who shall be the head thereof.

"The Secretary of the Navy shall execute such orders as he shall
receive from the President relative to the procurement of naval
stores and materials and the construction, armament, equipment
and employment of vessels of war, as well as all other matters
connected with the naval establishment." (Act of April 30, 1798,
1 Stat. 553.)
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States and the Secretary of the Navy on matters of naval

discipline; the opinions of the Attorney General of the
United States and the opinions of the Judge Advocate Gen
eral of the Navy, in appropriate cases; courts-martial
orders ; and "The Law and Ancient Custom of the Sea" are
recognized and referred to as the unwritten law of the

Navy. Although Article I, Section 8, Clause 14, of the

Constitution, from which the written law of the Navy
derives its force, authorizes Congress to make rules for the
government of both "the land and naval forces," it may not
be assumed from this that it was intended by the framers
of the Constitution that Congress should establish the same

rules for the government and regulation of each of these
forces. On the contrary, Article I, Section 8, Clauses 12 and
13 of the Constitution indicate, by vesting in Congress the

power "to raise and support armies, but no appropriation
of money to that use shall be for a longer term than two

years" ; and "to provide and maintain a Navy" without im
posing any limitation as to the period for which moneys

may be appropriated, that the Army and the Navy should
be established and administered as separate forces. For
this reason and others, no doubt dictated by the exigencies
of these services, Congress has enacted separate rules for
each service.10
10 The Articles of War were revised and reenacted by Congress June

4, 1920. (41 Stat. 787.)
The Marine Corps, which is a part of the naval service, operates

under the Articles of War when detached for service with the

Army by order of the President. But under normal conditions,
i. e., except when so detached, it operates under the Articles for
the Government of the Navy. (Section 1621, R. S.) The same

applies to officers and enlisted men of the Medical Department of
the Navy serving with a body of marines detached for service
with the Army in accordance with the provisions of Section 1621,
R. S. (Act of August 29, 1916, 39 Stat. 651.)

This Act further provides that "An officer or soldier in the Marine

Corps when so detached may be tried by military courts-martial
for an offense committed against the laws for the government of
the naval service prior to his detachment, and for an offense
committed against these Articles (of War) he may be tried by a

naval court-martial after such detachment ceases."
The similarity between the Articles for the Government of the Navy

and the Articles of War is such that decisions of the Federal
courts interpreting either is frequently cited as authority in con

struing similar provisions of the other.
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While Article III, Section 1, and Section 2, Clauses 1 and
2, of the Constitution are indirectly the source of so much
of the unwritten law of the Navy as is derived from the
decisions of the federal courts, so much of Article III, Sec
tion 2, Clause 3 as requires that the trial of all crimes shall
be by jury in the state where the crime has been committed
does not apply to offenses against naval law.11 In this

connection, it is also noted that the fifth amendment, which
requires "a presentment or indictment of a grand jury in
cases where a person is held to answer for a capital or other
infamous crime," is the only provision of the Constitution
wherein reference is made to cases arising in the naval
forces ; such cases being specifically excepted from the rule
therein laid down. There are, however, other provisions of
the Constitution relating to the rights of a person held to
answer "for a capital or other infamous crime" which are

recognized as applying to cases arising in the naval forces
over which naval courts-martial have exclusive or concur

rent jurisdiction.12
The only law applicable to the naval service which does

not have its origin in some Act of Congress made pursuant
to the authority vested in it by the Constitution, or arising
from the decisions of the federal courts, is that which has
been recognized for centuries as "The Law and Ancient
Custom of the Sea." In those cases where there is no Act
of Congress which applies "The Law and Ancient Custom
of the Sea" may be invoked in the disposition of the case.13
The customs of the Navy applied by naval courts-martial
to situations arising in the administration of naval disci
pline, not governed by the written law of the Navy or the
decisions of the federal courts rendered pursuant thereto,
are comparable in the nature of their origin and growth to
certain rules of the common law. It should be noted, how
ever, that naval custom is not to be confused or mistaken
for naval usage. Although a naval custom is necessarily
founded upon a naval usage, there may be and no doubt
have been a variety of naval usages which never become
naval customs. In order for a naval usage to mature into a

Ex parte Milligan, 4 Wall. 137.
u Grafton v. U. S., 206 U. S. 352.
a Smith v. Whitney, note (5) supra; Dynes v. Hoover, 20 Howard 65.
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naval custom and be recognized as applicable in the determi
nation of cases arising in the administration of naval disci

pline, it must have been long continued, certain, uniform,
and compelling; i. e., imposing the same duty or course of
action. It must have been applied universally and consis

tently, and duly recognized as such; furthermore, it must
not be opposed to the terms or provisions of a statute en

acted by Congress, or a lawful regulation or order made by
proper authority pursuant thereto.1* Although a naval

usage acquiring these attributes becomes, ipso facto, estab
lished naval custom with the force of law, a long continued
nonusage of a naval custom clearly destroys it.
The distinction between custom and usage as applied in

the administration of naval discipline has been officially
presented to the naval service in the following language : 15

"Circumstances from time to time arise for the gov
ernment of which there are no written rules to be
found. In such cases customs of the service govern.
Customs of the service may be likened in their origin
and development to the portions of the common law
of England similarly established. But custom is not
to be confused with usage; the former has the force
of law, the latter is merely a fact. There may be

usage without custom, but there can be no custom
unless accompanied by usage. Usage consists merely
of repetition of facts, while custom is created out of
their repetition. * * * A usage constantly ob
served for a long period results in the establishment
of a custom; so, long continued nonusage will operate
to destroy a particular custom�that is, to deprive it
of this obligatory character.
"The field of operation of the unwritten naval law is

extensive. It is applied in defining certain offenses

against naval law and in determining whether certain
acts or omissions are punishable as such as in cases

coming under Article 22 of the Articles for the Govern
ment of the Navy. At times, also, custom is appealed
to as a rule of interpretation of terms technical to the
naval service.

" 17 Corpus Juris, 446 ; Words and Phrases, vol. 1, page 1186.
"Naval Courts and Boards, 1923, Chapter I.
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"Mere practices or usages of service, although long
continued, are not customs and have none of the obli

gatory force which attaches to customary law. The

fact that such usages exist, therefore, can never be

pleaded in justification of conduct otherwise criminal
or reprehensible, nor relied upon as a complete defense
in a trial by court-martial. With the permission of the

court, however, they may be introduced in evidence
with a view of diminishing to some extent the degree
of criminality involved in the offense charged."

It will be observed from the matter above quoted that
custom occupies an important place in the unwritten law of
the Navy, and that, in some cases, even usage may be in
voked "with a view to diminishing to some extent the

degree of criminality involved in the offense charged." It
also appears that usage may be invoked in a proper case

to establish a lack of criminal intent where such intent is
an essential element of the offense.

It is obvious from the very nature of a usage that the

party desiring to invoke its aid in a given case before a

naval court-martial or the Navy Department must show by
affirmative evidence that such a usage actually exists and
that from its nature it is applicable to the case under con
sideration. On the other hand, whether a custom must be

pleaded and proved as any other fact, or whether judicial
notice may be taken by a court-martial of the existence of
such a custom and apply it to the case before the court as

though it were written naval law is not always clear. There
cannot be any doubt but that most naval customs are so

well understood that they may properly be considered and
received by the court in the same manner as any other rule
of law applicable to the case under consideration, of which
the court is authorized to take judicial notice. On the other
hand, it appears that some naval customs not so well known
should be established by affirmative evidence of their exist
ence as customs, especially in those cases where the custom

sought to be invoked has become impaired by nonusage. In
this respect, naval customs differ from the common law and -

the statute law, both of which without exception come

within the purview of judicial notice.
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Of the general sources of unwritten naval law the deci
sions of the federal courts are the most important. The
"Articles for the Government of the Navy" having been
enacted by Congress for the purpose of providing adequate
rules for the administration of the naval service, a branch
of the Federal Government, it follows that the decisions of
the federal courts on cases arising under these Articles are

binding where applicable to cases arising in the adminis
tration and enforcement of discipline in the naval service.
The decisions of the federal courts on matters of naval dis
cipline are applied by the President as Commander-in-Chief,
by the Secretary of the Navy, and by naval courts-martial
in practically the same manner as the decisions of the
federal courts are applied in federal cases arising under
other Acts of Congress. When, therefore, a law relating to
the Navy has been interpreted by the federal judiciary
such interpretation in effect becomes a part of the unwrit
ten law of the Navy, and it is applied as such, being cited as

authority in all cases where applicable. In those cases

where a member of the naval personnel is tried by a naval
court-martial for an act which is an offense under the law
of the state in which it occurred the decisions of that state
are applicable and binding as in similar cases coming before
the federal courts.16

Closely associated with the decisions of the courts in

point of authority on matters arising in the administration
and enforcement of naval discipline are the opinions of the

Attorney General of the United States, in proper cases.

Although the Attorney General of the United States is
limited to rendering opinions on questions of law submitted
to him by the President and the heads of the Executive

Departments,17 his opinions on all such questions may be
safely followed in matters of administration until overruled

16 Sec. 289, Criminal Code; Ex parte Mason, 105 U. S. 696, 700; 6 Op.
Atty. Gen. 413, 415.

" "The Attorney General shall give his advice and opinion upon ques
tions (of) law whenever required by the President." (Acts of

September 24, 1789, 1 Stat. 92; February 27, 1877, 19 Stat. 241.)
"The head of any executive department may require the opinion of

the Attorney General on any question of law arising in the
administration of his department." (Act of June 22, 1870, 16

Stat. 163.)
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by subsequent decisions of the federal courts or by subse

quent Acts of Congress. In practice the opinions of the

Attorney General are considered as binding upon the Secre

tary of the Navy, naval courts-martial and naval personnel,
and followed in the administration and enforcement of naval

discipline.18 In view of this fact, the opinions of the Attor
ney General play a more important part in the administra
tion and enforcement of naval discipline than in such
matters coming before the federal courts.

So much of the Act of June 8, 1880 (21 Stat. 164),
amended by the Act of June 5, 1896 (29 Stat. 251), as

creates the office of the Judge Advocate General of the

Navy, prescribes the duties of his office as follows:

"And the office of said Judge Advocate General shall
be in the Navy Department, where he shall, under the
direction of the Secretary of the Navy, receive, revise,
and have recorded the proceedings of all courts-martial,
courts of inquiry, and boards for the examination of
officers for retirement and promotion in the naval serv

ice, and perform such other duties as have heretofore
been performed by the Solicitor and the naval Judge
Advocate General." 19

18 Although the law does not state what effect shall be given to the

opinions of the Attorney General, yet the general practice of the
Government has been to follow them for the reason that an officer

going against such opinions "would be subject to the imputation
of disregarding the law as officially pronounced." (20 Op. Atty.
Gen. 383, citing 6 Op. Atty. Gen. 334; Smith v. Jackson, 241
Fed. 747; affirmed 246 U. S. 388.)

" The duties of the Judge Advocate General of the Navy are specified
in Article 469, Navy Regulations, 1920, as follows:

"The Judge Advocate General of the Navy shall, in accordance with
the statute creating his office, have cognizance of all matters of
law arising in the Navy Department and shall perform such
other duties as may be assigned him by the Secretary of the
Navy.

"The duties of the Judge Advocate General of the Navy shall be to
revise and report upon the legal features of and to have recorded
the proceedings of all courts-martial, courts of inquiry, boards of
investigation and inquest, * * * to prepare charges and speci
fications for courts-martial, and the necessary orders convening
courts-martial, in cases where such courts are ordered by the
Secretary of the Navy; to prepare courts-martial orders pro
mulgating the final action of the reviewing authority in general
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In other words, the Judge Advocate General of the Navy-
is the legal adviser of the Secretary of the Navy on all
matters arising in the administration and enforcement of
naval discipline, and when his opinions are approved by the
Secretary of the Navy they become binding upon the naval
service and must be observed accordingly.
The decisions of the Secretary of the Navy in matters

which Congress has entrusted to his discretion arising in
the administration and the enforcement of naval discipline
are final and conclusive,20 and when he has thus finally
disposed of a matter over which he has jurisdiction, it
thereby becomes an accomplished fact which neither he nor
his successor in office has the power to reopen for further
consideration.21
In the majority of cases arising in the administration

and enforcement of naval discipline the Secretary of the

Navy acts for the President, and his decisions are, in con

templation of law, the acts of the President ; but in a num

ber of such cases his decisions must be approved by the

President.22 In those cases where the President acts within

courts-martial cases, except those of enlisted men convened by
officers other than the Secretary of the Navy; to prepare the

necessary orders convening courts of inquiry, * * * where such
courts and boards are ordered by the Secretary of the Navy, and
to conduct all official correspondence relating to such courts and
boards.
"It shall also be the duty of the Judge Advocate General of the

Navy to examine and report upon all questions relating * * *

to the validity of the proceedings in court-martial cases, all mat

ters relating to the supervision and control of naval prisons and

prisoners including prisoners of war; * * *."
20 11 Op. Atty. Gen. 137.
21 17 Op. Atty. Gen. 297.
22 The President must personally approve the sentence of a court-

martial extending to the loss of life or to the dismissal of a com

missioned or warrant officer. (Article 53, A. G. N.; 16 Op. Atty.
Gen. 312.) Ordinarily, however, the President speaks and acts

through the heads of the several departments in relation to sub

jects which appertain to their respective duties, except where the

President must act in a quasi judicial capacity. (Truitt v. U. S.,
38 Ct. Cls., 398; Runkle v. U. S., 122 .U. S. 543, 557.) Hence, the
act of the Secretary of the Navy in a matter under his jurisdiction
is considered as being in legal contemplation the act of the

President. (Wilcox v. Jackson, 13 Pet. 498, 513.)
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the scope of his constitutional authority as Commander-in-
Chief of the Navy, or the authority vested in him by
statute, his acts are final and conclusive and may not be

reviewed by the Federal courts." It is only in those cases

where he has acted beyond his constitutional authority or

the authority vested in him by statute, and encroached upon

the authority vested in Congress, or preserved by the Con

stitution to the individual, that the courts may interfere.24

In considering the sources of the written law of the Navy
it is not deemed necessary to do more than merely mention

the Constitution of the United States and the federal

statutes. The status and force of "Navy Regulations"
issued pursuant to Acts of Congress are, however, not so

well understood. "Navy Regulations," as generally defined,
have their source and derive their force from Section 1547

of the Revised Statutes, which provides as follows :

"The orders, regulations, and instructions issued by
the Secretary of the Navy prior to July 14, 1862, with
such alterations as he may since have adopted, with the

approval of the President, shall be recognized as the

regulations of the Navy, subject to alterations adopted
in the same manner."

In this section of the Revised Statutes Congress has

specifically recognized certain orders, regulations and in

structions issued by the Secretary of the Navy in connec

tion with the administration of the Navy and the naval

service, namely, those issued prior to July 14, 1862, the date

of the Act from which this section of the Revised Statutes
has been taken, and such alterations thereof as had been

subsequently adopted, with the approval of the President,
as the regulations of the Navy. It has further provided
for the subsequent alteration of these orders, regulations
and instructions in the same manner, i. e., with the approval
28 The executive power is vested in the President, and, insofar as his

powers are derived from the Constitution, he is beyond the reach
of any other department, except in the mode prescribed by the

Constitution, namely, through the impeaching power. (Kendall
v. U. S., 12 Pet. 524; see also Mississippi v. Jackson, 4 Wall. 475;
Marbury v. Madison, 1 Cranch 137.)

* Ex parte Milligan, 4 Wall. 137.
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of the President. That this section of the Revised Statutes
authorizes the Secretary of the Navy, with the approval of
the President, to issue any additional regulation, order or
instruction not inconsistent with law 25 required in the
administration of the Navy or the naval service is an ac

cepted fact.

Such regulations, orders or instructions have the force
and effect of law,26 and any failure to obey or properly
observe them is punishable in the same manner as an act
committed by a member or members of the naval personnel
in violation of an Act of Congress. In other words, "Navy
Regulations," issued pursuant to Section 1547 of the Re
vised Statutes, are obligatory upon naval personnel, and a

failure to comply with so much of such regulations as is

mandatory will subject the offender to trial by a naval
court-martial and may result in his being fined, imprisoned
or dismissed from the service, or to all three, together with
certain other accessories, such as hard labor,27 depending
upon the gravity of the offense.

In addition to the "Navy Regulations" issued by the Sec

retary of the Navy, with the approval of the President,
pursuant to Section 1547 of the Revised Statutes, there are

other departmental regulations, orders and instructions
issued either by the Secretary of the Navy, such as "Gen
eral Orders," or by the chiefs of bureau, with approval of
the Secretary of the Navy, for the information and guid
ance of persons in the naval service and the naval establish
ment. The bureau manuals issued by the chiefs of bureau
relate only to matters arising under the individual bu
reaus.28 Generally speaking, departmental regulations,
orders and instructions derive their force either from

25 U. S. v. Simonds, 120 U. S. 46, 49; Glavey v. U. S., 182 U. S. 594, 605.
25 25 Op. Atty. Gen. 270, 274; Smith v. Whitney, 116 U. S. 167; Gratiot
v. U. S., 4 Howard 80; Ex parte Reed, 100 U. S. 22.
" Article 6, paragraph 9, A. G. N.
28 "The business of the Department of the Navy shall be distributed

in such manner as the Secretary of the Navy shall judge to. be
expedient and proper among the following bureaus:" (Sec. 419,
R. S.)
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Section 161 of the Revised Statutes28 or from the fact
that they are the lawful orders of the Secretary of the
Navy, or a chief of bureau, or the superior in command of
an individual or groups of individuals in the naval service,
for whose guidance they are issued.30 The bureau manuals
derive their authority from Section 420 of the Revised
Statutes.31 In so far as these departmental regulations or

bureau manuals are mandatory, and not merely descriptive
or advisory, they are binding upon individuals in the naval
service, and any failure to comply therewith renders such
individuals liable to trial by naval courts-martial for "ne

glect of duty," "culpable inefficiency in the performance
of duty," or the "violation of a lawful general order issued
by the Secretary of the Navy," depending upon the circum
stances in each case, and to that extent they have the force
and effect of any other lawful order issued by proper
authority.
It will be observed, therefore, that as a proposition of

administrative law the status of "Navy Regulations" issued
pursuant to Section 1547 of the Revised Statutes differs
materially from the status of "departmental regulations"
and "bureau manuals" issued under the provisions of Sec
tions 161 and 420 of the Revised Statutes, respectively.
Regulations issued pursuant to Sections 161 and 420 of the
Revised Statutes are merely for the guidance of individuals

having dealings with the Department or a particular bureau
in matters over which the Department or bureau has juris
diction, and a failure to comply with such regulations does
not draw a legal penalty, except as above noted, unless

28 "The head of each department is authorized to prescribe regulations
not inconsistent with law for the government of his Department,
the conduct of its officers and clerks, the distribution and per
formance of its business, and the custody, use, and preservation
of the records, papers, and property appertaining to it." (Sec.
161, R. S.)

30 30 Op. Atty. Gen. 376.
31 "The several bureaus shall retain the charge and custody of the

books of records and accounts pertaining to their respective
duties; and all of the duties of the bureaus shall be performed
under the authority of the Secretary of the Navy, and their
orders shall be considered as emanating from him, and shall have
full force and effect as such." (Sec. 420, R. S.)
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Congress has not only so provided but also prescribed the
penalty.32 On the other hand, "Navy Regulations" issued
pursuant to Section 1547 of the Revised Statutes clearly
have the force and effect of law.33 The term "Navy Regula
tions" is in practice applied to those orders, regulations and
instructions issued by the Secretary of the Navy, with the
approval of the President, pursuant to Section 1547 of the
Revised Statutes, the only exception being the regulations
and instructions entitled "Naval Courts and Boards, 1923,"
which have been issued in the same manner.

In practice the President seldom issues an Executive
Order in connection with the administration or enforcement
of naval discipline. Such Executive Orders, where issued,
must be observed by all members of "the naval personnel
and the Secretary of the Navy. The "General Orders"
issued by the Secretary of the Navy are also binding upon
naval personnel, and a failure of an individual in the naval
service to obey either an Executive Order issued by the
President or a general order issued by the Secretary of the
Navy would render him subject to trial by naval courts-
martial.34
The authority to punish offenses committed by naval

personnel against naval law is distributed between certain

32 U. S. v. Eaton, 144 TJ. S. 677, affirmed and explained in Caha v.

U. S., 152 U. S. 211.
33 27 Op. Atty. Gen. 257.
31 In addition to the above orders and regulations, which have been

authorized by general legislation, such as Sections 161, 420, and
1547 of the Revised Statutes, Congress has frequently authorized
the President or the Secretary of the Navy to issue regulations
in particular cases. For example, in authorizing deck courts,
Congress has provided "That the courts hereby authorized shall
be governed in all details of their constitution, powers, and pro
cedure except as herein provided, by such rules and regulations
as the President may prescribe." (Act of February 16, 1909, 35
Stat. 621); while in creating the Naval Reserve Force, Con

gress has authorized the Secretary of the Navy to make "all

necessary and proper regulations not inconsistent with law for the
administration of the provisions of this Act which relate to the
Naval Reserve Force." (Act of August 29, 1916, 39 Stat. 580.)
The question of what force and effect shall be given to a par
ticular regulation depends upon the manner in which it is

authorized to be issued. The general practice in the administra
tion and enforcement of naval discipline is as set forth above.
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commanding officers of the Navy and Marine Corps,35 and
naval courts-martial. The authority of a commanding
officer in the Navy or Marine Corps to inflict punishment is
strictly limited by law not only as to the personnel over
whom he may exercise jurisdiction for that purpose, but
also as to the punishments which he may impose. For

example, the only punishments which a commanding officer

may impose upon a commissioned or warrant officer under
his command is "private reprimand," "suspension from

duty," "arrest," or "confinement," and suspension from

duty and arrest or confinement may not be for a period of
more than ten days, unless a further period is necessary
to bring the offender to trial by court-martial. In the
case of a petty officer, a person of inferior rating, or a

marine, his commanding officer, for a single offense, or at
any one time, may confine him for a period of not exceed

ing ten days, place him in solitary confinement for seven

days, deprive him of liberty on shore, or impose extra
duties.36

35 Article 24, A. G. N., as originally enacted limited this power to "the

commanding officer of a vessel." The Act of August 29, 1916 (39
Stat. 586), amended this Article and extended this power to all
officers of the Navy and Marine Corps who are authorized to

order either general or summary courts-martial, namely, the
commandant of any navy yard, naval station or marine barracks,
the commanding officer of any brigade, regiment, or separate or

detached command, and, when empowered by the Secretary of
the Navy, to the commanding officer or the officer in charge of a

command not otherwise mentioned. This includes the com

manding officer of a naval hospital or hospital ship. In addition
to the foregoing, this power is vested in the commander-in-chief
of a fleet, squadron, division, flotilla, or a larger naval force afloat.

36 This Article also authorized solitary confinement on bread and water
for a period not exceeding five days, but this sentence is not

imposed in practice unless the ship's medical officer states that it
will not be injurious to the prisoner. This Article as amended
by the Act of February 16, 1909 (35 Stat. 131), further provides
that no other punishment shall be permitted on board vessels
belonging to the Navy, except by sentence of a court-martial, and
that all punishments inflicted by a commanding officer or by his
order, except reprimands, shall be made a matter of record.

The almost despotic power with which the law clothes the com

manding officer for the time being, and which is absolutely neces

sary for the safety and efficiency of his command, makes it more
especially his duty not to abuse it. And if, from malice to the
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An officer who commands by accident, or in the absence
of a commanding officer, except when such commanding"
officer is absent for a time on leave, may not inflict any
other punishment than confinement for a period of ten

days, unless a further period is necessary to bring the
offender to trial by court-martial.

Naval courts-martial are classified as general courts-
martial, summary courts-martial, and deck courts. The
jurisdiction of deck courts37 is limited to the trial of enlisted
men of the Navy and Marine Corps for minor offenses.

They may be convened by any officer of the Navy or Marine
Corps authorized to convene either general or summary
courts-martial. Deck courts consist of one commissioned
officer only, who, while serving as deck court officer, has

power to administer oaths, to hear and determine cases,
and to impose in whole or in part the punishments pre
scribed by Article 30 of the Articles for the Government of
the Navy.
A deck court may not adjudge discharge from the

service or adjudge confinement or forfeiture of pay for &
longer period than twenty days. The officer within whose;
command a deck court is sitting has full power as reviewing'
authority to approve or disapprove, or to remit or mitigate,
but not to commute, any sentence imposed by such court.
The sentence of a deck court may not be carried into effect
until it has been so approved or mitigated. He also has
power to pardon any punishment adjudged by a deck court.
The record of the proceedings of a deck court contains such
matter only as is necessary to enable the reviewing author

ity to act intelligently thereon, except that, if, within

thirty days after the decision is rendered and becomes
known to the person accused, he demands it, the entire

record, or so much as he desires must be sent to the review

ing authority for further consideration. The record of a

individual or vindictive feeling or a disposition to oppress, he
inflicts punishment beyond that which in his sober judgment he
would have thought necessary, he is not only liable to trial by a

naval court-martial, but he is liable to an action for damages in
the proper Federal court. (Dinsman v. Wilkes, 12 Howard 390;
see also Wilkes v. Dinsman, 7 Howard 89, 123, 129.)

"Act of February 16, 1909 (35 Stat. 621).
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deck court, after being acted upon by the reviewing
authority, is forwarded directly to the office of the Judge
Advocate General of the Navy, where it is reviewed and
filed, and, when necessary submitted to the Secretary of
the Navy for approval or disapproval. Any person who

objects to being brought to trial before a deck court may
not be tried in that manner. In that case he will be ordered
to trial before a summary or a general court-martial,
whichever may be deemed appropriate.
The jurisdiction of summary courts-martial is limited

to the trial of petty officers and persons of inferior rat

ings. They may be convened by the commanding officer of

any vessel, the commandant of any navy yard, naval sta
tion, or marine barracks, or by the commanding officer of

any brigade, regiment, or separate or detached battalion,
or other separate or detached command of the Marine

Corps to which the accused belongs.38 When empowered
by the Secretary of the Navy, the commanding officer, or
officer in charge of any command not specifically mentioned
in the foregoing, may convene summary courts-martial for
the trial of offenses which such officer may deem deserving
of greater punishment than he is authorized to inflict.
When authorized by the Secretary of the Navy, the com

manding officer of a naval hospital or hospital ship may
order summary courts upon all enlisted men of the naval
service attached to a naval hospital or to a hospital ship
whether for duty or as patients.
A summary court-martial consists of three officers not

below the rank of ensign, who serve as members, and of a

recorder, who acts in the capacity of a judge advocate. The
members of the court and the recorder are sworn, and all

testimony received before such court is given orally upon
oath or affirmation administered by the senior member of
the court. Summary courts-martial are also limited in the

punishments which they may impose upon persons in the
naval service properly brought before them for trial ; i. e.,
to discharge from the service with a bad conduct discharge,
*8 Article 26, A. G. N., as amended by the Act of August 29, 1916 (39

Stat. 586). Commanding officers, deck courts, and summary
courts have jurisdiction only over petty officers and persons of
inferior rating, i.e., enlisted personnel serving within the com

mand of the officer inflicting the penalty or convening the court.



ADMINISTRATION OF NAVAL DISCIPLINE 107

which sentence may not be carried into effect in a foreign
country; solitary confinement not exceeding thirty days on

bread and water or on diminished rations ; confinement not

exceeding two months; reduction to the next inferior rat

ing ; total disrating for incompetency ; deprivation of liberty
on shore on a foreign station; but extra police duties and
a fine not exceeding three months' pay may be added to any
of the above enumerated punishments.39
The sentence of a summary court-martial may not be car

ried into execution until the proceedings and sentence have
been approved by the officer ordering the court and by the
commander-in-chief of the forces in which said court was

convened, or, in his absence by the senior officer present;
and the sentence of a summary court-martial involving loss
of pay may not be carried into execution until the proceed
ings and sentence have been approved by the officer order

ing the court or his successor in office and by his immediate
superior in command.40
" Articles 27, 28, 29, 30 and 31, A. G. N.; Naval Courts and Boards,

1923, Sections 702, 726 and 771. Courts-martial shall exercise
care and discretion in resorting to the punishment of confinement
on bread and water and shall not adjudge it in any case for a

longer period, consecutively, than five days. As a shorter interval
on bread and water is less liable to work injury to health, the
maximum interval allowed should be adjudged only in extreme

cases, and a medical certificate must be appended to the record
when the confinement exceeds ten days.

"Articles 32, A. G. N.; Acts of February 16, 1909 (35 Stat. 621), and
August 29, 1916 (39 Stat. 586). Prior to the Act of February
16, 1909, the sentence of a summary court-martial could not be
executed if loss of pay was inflicted until approved by the
Secretary of the Navy. To obviate unavoidable delays in such
cases it was provided in Section 17 of the Act of February 16,
1909, "That all sentences of summary courts-martial may be car

ried into effect upon the approval of the senior officer present."
It was also provided in Section 9 of this Act "That the Secretary
of the Navy may set aside the proceedings or remit or mitigate,
in whole or in part, the sentence imposed by any naval court-
martial convened by his order or by that of any officer of the

Navy or Marine Corps." In construing these apparently con

flicting provisions, the Circuit Court of Appeals held, in U. S.
ex rel Harris v. Daniels (279 Fed. 844), that the sentence im

posed by a naval court-martial cannot be regarded as final until
the Secretary of the Navy has acted. If it is disapproved by the
Secretary of the Navy, it is a nullity; and where the disapproval
is based upon a lack of jurisdiction, the trial is void ab initio.
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The officer ordering a summary court-martial has power
to remit in part or altogether, but not to commute, the sen

tence of the court, and it is his duty either to remit any
part or the whole of any sentence, the execution of which

would, in the opinion of the surgeon or senior medical officer
on board, given in writing, produce serious injury to the
health of the prisoner sentenced, or he may again submit
the case without delay to the same or another summary

court-martial, which is authorized, upon review of the testi
mony already taken, to remit the former punishment and to
assign some other of the authorized punishments in its

place.41
The proceedings of a summary court-martial are required

to be conducted with as much conciseness and precision as

may be consistent with the ends of justice, and under such
forms and such rules as may be prescribed by the Secretary
of the Navy with the approval of the President. The pro
ceedings of a summary court-martial are required to be
transmitted to the Navy Department, where they are

reviewed by the Judge Advocate General and transmitted to

the Secretary of the Navy, who may set aside these pro
ceedings, or remit, or mitigate, in whole or in part, the sen

tence imposed.42
General courts-martial may be convened by the President,

the Secretary of the Navy, the commander-in-chief of a

fleet or squadron, the commanding officer of any naval sta
tion beyond the continental limits of the United States, and
when empowered by the Secretary of the Navy they may
be convened by the commanding officer of a squadron, divi
sion, flotilla, or of a larger naval force afloat, and of a bri

gade, or a larger force on shore beyond the continental
limits of the United States. In time of war, when so em

powered by the Secretary of the Navy, general courts-
martial may also be convened by the commandant of any
navy yard or naval station, by the commanding officer of a

brigade, or larger force of the Navy or Marine Corps on

shore, not attached to a navy yard or naval station.43
41 Article 33, A. G. N.

'

"Article 34, A. G. N., amended by the Act of February 16, 1909

(35 Stat. 622).
43 Article 38, A. G. N., as amended by the Acts of February 16, 1909

(35 Stat. 621), and August 29, 1916 (39 Stat. 586).
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The membership of a general court-martial consists of
not more than thirteen nor less than five commissioned
officers as members and a judge advocate designated by the
convening authority. But in all cases where the exigencies
of the service will permit, more than one-half of the mem

bers must be senior in rank to the accused.44 The senior
member of a general court-martial presides and the other
members take their places according to rank. All members
of the court and the judge advocate are sworn, and all testi
mony given before the court is under oath.

When a general court-martial has convened for the pur
pose of trying a particular case it continues to sit from day
to day, unless otherwise authorized to adjourn for a definite
time by the authority convening the court. A member of a
general court-martial may not absent himself from the
court after the proceedings are begun, except on account of
sickness or when relieved from such duty by proper author
ity. Whenever any member of a court-martial has been
legally absent from the court after the commencement of
a case, all witnesses examined during his absence are

recalled by the court after he has resumed his seat, and the
recorded testimony of each such witness is read over to him.
The witness in each case is required to state whether or
not the testimony as recorded is correct, and corrections
made where indicated. When the testimony of a witness
has been read and corrected the member who has resumed
his seat has an opportunity to further examine the witness
if he so desires. This same procedure is followed in any
case where the court has been reduced below the legal quo
rum of five members and the additional members appointed
to make up the required quorum have assumed their places
on the court.45

Where the accused has been found guilty, it is the duty
of the court to impose a sentence commensurate with the
offense, but the members thereof may recommend the

44 Article 39, A. G. N. The Supreme Court has held that the language
of this Article is not mandatory (2 Op. Atty. Gen. 534, citing
Martin v. Mott, 12 Wheat. 34, 35; see also Bishop v. U. S., 197
U. S. 334; Mullan v. U. S., 140 U. S. 240).

"Articles 45, 46 and 47, A. G. N. Naval Courts and Boards, Sections
772, 773.
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accused to the clemency of the convening authority and
state on the record their reasons for so doing. The judg
ment of every court-martial must be authenticated by the

signature of the president and every member of the court

present when the judgment is pronounced.46 The judge
advocate of the court is also required to sign the record.
A sentence of a court-martial extending to the loss of life
or to the dismissal of a commissioned or warrant officer

may not be carried into execution until it has been con

firmed by the President.47 All other sentences of a general
court-martial may be carried into execution when confirmed

by the authority ordering the court. When the proceedings
of a general court-martial have been duly authenticated

they are forwarded to the officer convening the court for his

review, and such officer has authority to remit or mitigate,
but not to commute, the sentence of the court. When a gen
eral court-martial has been convened by an officer in the
naval service it is reviewed by him or his successor and
forwarded to the office of the Judge Advocate General,
where it is again reviewed and submitted to the Secretary
of the Navy, who may set aside the proceedings or remit
or mitigate the sentence in whole or in part or disapprove
it. When a general court-martial has been convened by
the Secretary of the Navy, he is also authorized to set
aside the proceedings of the court or to remit or mitigate
in whole or in part the sentence imposed.48 In those cases

" Articles 51 and 52, A. G. N. The record must not only show all the
jurisdictional facts, (Runkle v. U. S., 122 U. S. 543, 555; but see
McRae v. Henkes, 273 Fed. 108, and Givens v. Zerbst, 255 U. S.
11, 20), but it should contain all the evidence (3 Op. Atty. Gen.
545; but see Runkle v. U. S., supra).

" Article 53, A. G. N., as amended by the Act of February 16, 1909
(35 Stat. 621). See in this connection 1 Op. Atty. Gen. 233, 241;
5 Ibid. 511; 579; 7 Ibid. 338, 340; 16 Ibid. 298; 17 Ibid. 21, 22, 24).

A court-martial is similar to a civil court in which the guilt of an
accused is to be pronounced by a jury under the supervision of the
judge, who fixes the penalty within the prescribed limits. It acts
pursuant to the call of the proper authority and the result of its
deliberations are without effect unless approved by a higher
authority, and until then it is merely inchoate. (In re Brodie,
128 Fed. 665, 668.)

" Article 54, A. G. N., as amended by the Act of February 16, 1909
(35 Stat. 621).
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where the accused has been convicted and sentenced to loss
of life, or where the accused is a commissioned or warrant
officer and he has been sentenced to dismissal, the Secretary
of the Navy transmits the record to the President for his
approval or disapproval, and such sentence may not be car

ried into execution until it has been confirmed by the Presi
dent.
General courts-martial have jurisdiction over all offenses

committed by naval personnel against naval law, and in
time of war they are authorized to adjudge any sentence
which they may deem appropriate for the offense of which
the accused has been duly convicted, except that they may
not adjudge that the accused be punished by flogging,
branding, marking, or tattooing on the body.49 A person in
the naval service may not be sentenced by a court-martial
to suffer death, except in cases where such punishment is
expressly authorized in the Articles for the Government of
the Navy, and in all such cases two-thirds of the members
present must concur in the sentence. All other sentences

may be determined by a majority vote.50 In time of peace
a general court-martial is restricted in the sentences which
it may adjudge to those prescribed by the President.51
Naval courts-martial being creatures of statutes are

courts of limited jurisdiction, and the records must show
affirmatively that they have authority to hear and deter
mine cases coming before them for trial.52 A particular
court-martial has authority to try only those individuals
expressly ordered tried by it and has no authority to try one

who has been ordered tried before another court. The juris
diction of courts,martial being limited, they may take cogni
zance only of those offenses which are provided for by the
"Articles for the Government of the Navy" and enactments
of Congress, or are clearly within the purview of such Arti
cles and enactments.53 The jurisdiction conferred on courts-
49 Article 49, A. G. N., further restricted in time of peace by Article

63, A. G. N.
50 Article 50, A. G. N.
"Article 63, A. G. N.; Naval Courts and Boards, 1923, Sec. 720.
M Runkle v. U. S., 122 U. S. 543, 555.
53 It is considered that Article 22, A. G. N., authorizes naval courts-

martial to take cognizance of any offense committed by a person
in the naval service (Smith v. Whitney, 116 U. S. 167, 183; U. S.
v. Clark, 31 Fed. 710, 712; Ex parte Mason, 105 U. S. 696).
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martial being exclusively criminal in character, they are

without authority to adjudge damages for personal injuries
or private wrongs. In order that a naval court-martial may
conduct a legal trial and adjudge a valid sentence it must
be convened by an officer legally authorized to do so and it
must be legally constituted, that is, it must be composed of
members duly authorized to act as such. Furthermore, it
must also have jurisdiction as regards place, time, person
and offense. Except for the offense of murder,54 the juris
diction of naval courts-martial extends to all offenses com

mitted by persons in the naval service, whether within or

beyond the territorial limits of the United States.55 In addi
tion to the foregoing, naval courts-martial have jurisdiction
over all persons who, in time of war or of rebellion against
the United States, come or are found in the capacity of spies
or who bring or deliver any seducing letter or message
from an enemy or rebel or endeavor to corrupt any person
in the Navy to betray his trust, and any such person, when

convicted, shall suffer death or such other punishment as

a court-martial may adjudge.58
The jurisdiction of naval courts-martial over persons in

the naval service ordinarily ends when such individuals
become regularly separated from the service by acceptance
�* Article 6, A. G. N. This Article provides that if any person belong

ing to any public vessel of the United States commits the crime
of murder without the territorial jurisdiction thereof he may be
tried by a court-martial and punished with death. This is con

sidered as prohibiting a naval court-martial trying a person in
the naval service for the crime of murder when said crime is
committed within the territorial limits of the United States. It,
however, does not prevent a naval court-martial from convicting
an individual in the naval service of the crime of manslaughter,
regardless of where the offense may be committed. (U. S. v.

MacKenzie, 30 Fed. Cas. No. 18313; see in this eonection U. S.
v. Vevans, 3 Wheat. 336, and U. S. v. Carter, 84 Fed. 622.)

" Every one connected with the naval service is amenable to the juris
diction which Congress has created for their government, and
while thus serving he surrenders his right to be tried by the
civil courts, (Ex parte Milligan, 4 Wall, 3, 123; Retired officers,
Runkle v. U. S., 122 U. S. 543; Chiefs of bureau, Smith v. Whit
ney, 116 U. S. 181; De facto enlisted men, U. S. v. Reaves, 126
Fed. 127).

56 Article 5, A. G. N.; U. S. v. MacDonald, 265 Fed. 754.
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of resignation or discharge.57 This rule, however, does not
apply in the cases of individuals who appear to have been
guilty of any of the offenses described in Article 14 of the
Articles for the Government of the Navy prior to their dis
charge from the naval service, and such individuals con

tinue regardless of their separation from the service by
resignation or discharge to be liable for a period of two

years from the date of the offense to be arrested and held
for trial and sentence by a naval court-martial in the same

manner and to the same extent as if they had not been dis

charged or dismissed.58 When a commissioned officer, dis
missed in time of war by order of the President, makes

application in writing for trial, setting forth under oath

that he has been wrongfully dismissed, a general court-
martial has jurisdiction to try him for the offense for which
he is alleged to have been dismissed.59

Where an offense has been committed by an individual
in the naval service two years prior to the date on which
he is ordered brought to trial by a naval court-martial, the
court is without jurisdiction where that fact is shown,60

61 Barrett v. Hopkins, 7 Fed. 312; In re Bogart, 3 Fed. Cas. No. 1596;
In re Bird, 3 Fed. Cas. No. 1428; Carter v. McClaughry, 183 U. S.

365; Coleman v. Tennessee, 97 U. S. 509; Ex parte Mason, 105

U. S. 696; U. S. v. Kelly, 15 Wall. 34; Viscardi v. MaeDonald,
265 Fed. 695; but see Ex parte Clark, 271 Fed. 533).

BIn re Bogart, 3 Fed. Cas. No. 1596; U. S. v. MaeDonald, 265 Fed.

695, 698.
58 Article 36 prohibits dismissal by the President in time of peace

except in pursuance of the sentence of a general court-martial or
in mitigation thereof.

Article 37, A. G. N.; Wallace v. U. S., 55 Ct. Cls. 396. The effect of
this Article on the President's power to dismiss is clearly in
doubt (Blake v. U. S., 103 U. S. 227, 237).

60 Article 61, A. G. N. There are two views as to the effect of this
statute. One is that the statute is mandatory and that the
accused may not be brought to trial where the statute applies (6
Op. Atty. Gen. 239). The other view is that the statute is merely
a matter of defense and must be pleaded by the accused (In re

White, 17 Fed. 723; In re Davison, 21 Fed. 618; In re Zimmer

man, 30 Fed. 176, 179; In re Bogart, 3 Fed. Cas. No. 1596). The

question of jurisdiction was not in issue in these cases, and if it
had been presented, no doubt a different conclusion would have
been reached.
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except in the case of desertion in time of peace, in which
case a naval court-martial has jurisdiction of the offense
until a period of two years has elapsed after the termination
of the enlistment in which serving at the time of deser
tion.61 Where jurisdiction has once legally attached it can
not be divested by mere subsequent change of status, and
an officer or man sentenced to dismissal or discharge and

imprisonment may be held to serve out the period of con
finement notwithstanding that the sentence of dismissal
or discharge is first executed.62 An individual in the naval
service cannot by his own acts confer jurisdiction on a

naval court-martial where said jurisdiction does not other
wise exist.63 Naval courts-martial have exclusive jurisdic
tion to try individuals in the naval service for acts which
constitute offenses only against naval law. They also have
jurisdiction to try such individuals for certain other acts
which, besides constituting offenses against naval law, con
stitute civil crimes of which federal, state or foreign courts

may take cognizance.8* In such cases the same act may be
an offense both against naval law and against the law of a
state or the Federal Government, or the law of a foreign
government, depending upon where the offense is com

mitted. Although such offender may have been brought to
trial before the courts of a state or a foreign country, he
may nevertheless thereafter be brought to trial by a naval
court-martial notwithstanding his conviction and punish
ment or his acquittal by the state or foreign court, or vice
versa.65 When an act prohibited by both naval law and
the Criminal Code of the United States is committed within
federal jurisdiction and the offender is tried either by a

court-martial or by a federal criminal court, both of which
derive their jurisdiction from the same source, namely, the
Federal Government, the trial by either is a bar to trial
61 Article 62, A. G. N.; Ex parte Clarke, 271 Fed. 533.
M Carter v. McClaughry, 183 U. S. 383.
63 Runkle v. U. S., 122 U. S. 543, 555.
M Franklin v. U. S., 216 U. S. 559, 568. But in order for a naval court-

martial to have jurisdiction there must also be an offense against
naval discipline.

M 6 Op. Atty. Gen. 506; Moore v. Illinois, 14 Howard 13; Fox v. Ohio,
5 Howard 434, 435; U. S. v. Marigold, 9 Howard, 569.
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by the other on the ground of former jeopardy, for the
reason that the act in law constitutes but one offense.68
When a court-martial lawfully constituted has jurisdic

tion of the person and of the offense of the accused, and
the sentence imposed is legal, other federal courts are with
out power to review its proceedings.67 And when the pro
ceedings, findings and sentence in such cases have been
approved by proper naval authority, such action is final, and
there is no other tribunal to which an appeal can be taken.6*
But when a naval court-martial has not been legally con

stituted, or was without jurisdiction, or has adjudged an

illegal sentence, its proceedings may be attacked in the

proper federal courts, either by means of a writ of habeas
corpus, where there is unlawful restraint,69 or in the case of
an illegal dismissal, by bringing an action for pay with
held on account of such dismissal.

A naval court-martial having once legally assumed jur
isdiction of a case, its jurisdiction cannot be ousted by any

wrongful act of the accused; thus, the fact that after

arraignment and during the trial the accused has escaped
from military custody furnishes no ground for not proceed
ing to a finding, and, in the event of a conviction, the sen

tence should be adjudged as in any other case.70

Whenever a grave or infamous crime has been committed
in the naval service, it is the general custom to convene a

court of inquiry or a board of investigation71 for the pur

pose of ascertaining all available facts. Where the offense
has resulted in the death of an individual in the naval serv

ice, a board of inquest72 may also be convened for the pur

pose of identifying the deceased and obtaining in a pre-

"6 U. S. v. Black, 262 Fed. 205.
m Grafton v. U. S., 206 U. S. 333; Dynes v. Hoover, 20; Howard, 65, 82;

Ex parte Reed, 100 U. S. 13, 23; Keyes v. U. S., 109 U. S. 336;
Smith v. Whitney, 116, U. S. 167; In re Grimley, 137 U. S. 147;
Swaim v. U. S., 165 U. S. 553, 561.

68 11 Op. Atty. Gen. 137, Carter v. Roberts, 177 U. S. 496.
" Givens v. Zerbst, 225 U. S. 11.

'

70 Falk v. U. S., 15 App. D. C. 446, cited with approval in Diaz v. U. S.,
223 U. S. 442, 458; Naval Courts and Boards, 1923, Sec. 566.

" Boards of investigation are provided for by regulations issued pur
suant to Section 1547, R. S., and not by statute.

*' See Naval Courts and Boards, 1923, Chap. XVII, and notes.
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liminary manner such information as may be available
relative to the cause and manner in which the deceased met
his death.
Courts of inquiry may be convened by any officer of the

naval service who is authorized by law to convene general
courts-martial.73 They consist of not more than three com

missioned officers as members and a judge advocate, or a

person officiating as such, and have power to summon wit

nesses, administer oaths, and punish for contempt in the
same manner as general courts-martial.74 The judge advo
cate or the person officiating as such and the members of
the court are sworn and all testimony is received under
oath. Where the evidence adduced before a court of inquiry
indicates that an individual in the naval service is involved
in the offense under investigation, he is notified that he is
an interested party, or a defendant, before the court, and
he has the right to be represented by counsel, and to cross-

examine all wtinesses.75 The proceedings of courts of

inquiry are authenticated by the signature of the president
of the court and the judge advocate; and in all cases where
the offense under investigation is neither capital nor ex

tends to the dismissal of a commissioned or warrant officer,
the evidence before the court of inquiry may be introduced
before a court-martial, provided oral testimony cannot be
obtained.76
A board of investigation consists of one or more officers

as members, and a recorder, who acts in the capacity of

judge advocate. The recorder is duly sworn to properly
report the proceedings of the board, and the witnesses may
or may not be sworn.77 When the evidence before a board
of investigation indicates that an individual in the naval

" Act of August 29, 1916, 39 Stat. 586.

Articles 56, 57 and 58, A. G. N. See Article 42, A. G. N., as amended

by the Act of February 16, 1909, Sees. 11 and 12, 35 Stat. 621,
622, on the general subject of contempt and civilian witnesses.
See also 18 Op. Atty. Gen. 273; 23 Ibid. 424; U. S. v. Praeger,
149 Fed. 474.

n Article 59, A. G. N. Naval Courts and Boards, Sec. 1049.
70 Article 60, A. G. N.
" Section 183, E. S., as amended by the Act of Feb. 13, 1911, 36 Stat.

898, authorizes the administration of oaths to witnesses testifying
before a board of investigation or a board of inquest.
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service is involved in the offense under consideration he is
informed that he has been made an interested party, or a

defendant, and that he may have counsel, cross-examine
witnesses, and call witnesses and testify in his own behalf.
The primary function of a court of inquiry and a board of
investigation is to obtain all facts available concerning the
offense under investigation for the information of the con

vening authority and the Department. Any action taken in
a given case subsequent to an investigation by a court of
inquiry or a board of investigation is taken upon the initia
tive of the convening authority in his administrative capac
ity. In other words, the function of a court of inquiry or

.a board of investigation is merely to aid the officer conven

ing such court or board in the performance of his adminis
trative duties. Where an individual appears before a court
of inquiry or a board of investigation as an interested party,
or a defendant, he has the same rights as an accused before
a court-martial, that is, the right to be present, to have

counsel, to challenge members, to cross-examine witnesses,
to call witnesses, to testify in his own behalf at his own

request, and to make a statement and argument. He fur
ther has the right of any witness to refuse to answer

incriminating or degrading questions. Where a person who
did not appear before a court of inquiry or a board of inves

tigation is recommended for disciplinary action, other than
a court-martial, the record of the court of inquiry or board
of investigation is referred to him for a statement before

disciplinary action is taken.
Where an offense has been committed in the naval serv

ice it immediately becomes the duty of the commanding
officer within whose command it occurred to make a full
and complete investigation, either in person or through his

subordinates, into all the facts and circumstances of the
case for the purpose of apprehending the guilty so that

they may be summarily brought to justice.78 In those cases

where the crime is infamous or unusually involved a board
of investigation or a court of inquiry may also be convened

by the proper authority to aid the convening authority or

the Navy Department to get at the facts so that the parties
18 Article 1, A. G. N. The procedure in this respect is fully set forth

in Chap. 4, Navy Regulations, 1920, pages 71-77.
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involved may be brought to trial on the proper charges and
adequate punishment imposed upon those subsequently
found guilty.79 No matter what means is employed to get
at the bottom of the offense, it is the duty of all parties
connected with the investigation in an official capacity to
safeguard the interests of all those who appear to be impli
cated in any way, so that no injustice may be done to any
innocent party, and that those finally brought to trial may
have every opportunity to make a legal defense.
Where the offense is trivial, a commanding officer may

elect to dispose of it under the authority vested in him by
Article 24 of the "Articles for the Government of the
Navy," or he may elect, where the accused is an enlisted
man, to bring him to trial before a deck or summary court-
martial, and, if found guilty, one of the punishments
authorized by Article 30 of the "Articles for the Govern
ment of the Navy"80 may be imposed by the court, subject
to revision by the proper reviewing authority, including
the Secretary of the Navy.
In those cases where the offense is such that the punish

ments which a summary court-martial may impose are not
adequate or the offender is a commissioned or warrant
officer, it is the duty of the proper authority to order him
tried by a general court-martial. The accused may or may
not have been arrested on the day the crime was committed,
or as soon thereafter as apprehended, depending upon the
gravity of the offense ; but he must be placed under arrest
when the charges and specifications are served on him.81
In any event, he is afforded every reasonable opportunity
to prepare his defense, such as employing counsel and

"The "Annual Eeport of the Judge Advocate General of the Navy,
1924," shows that 78 courts of inquiry, 485 boards of investiga
tion, and 201 boards of inquest were held in the naval service
during the fiscal year ending June 30, 1924.

80 As hereinbefore noted, a deck court may impose in whole or in part
the punishments prescribed by Article 30, A. G. N., except dis
charge from the service or confinement or forfeiture of pay for
a longer period than 20 days. (Act of February 16 1909 35
Stat. 651.)

81 Article 205, Navy Regulations, 1920, provides that generally the
accused shall not be placed under arrest until just prior to the
trial, except where it is deemed necessary to relieve him from
duty in order that he may prepare his defense, or to prevent his
escape, or when good order and discipline require it. The Attorney
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interviewing witnesses in his behalf. Where there is no

permanent general court-martial sitting before which the
accused may be ordered brought to trial,82 it is necessary to
order a general court-martial for that purpose, and the

charges and specifications, which are prepared by the con

vening authority and addressed to the judge advocate of
the court so ordered, must also indicate the court before
which the accused is to be tried.83
The authority to convene a general court-martial carries

with it the power to appoint the judge advocate of the
court.84 When, therefore, the necessity for convening a

general court-martial appears, the convening authority
designates the judge advocate and the members of the court
in the same precept.85 Under the laws governing naval

General has held that the Articles for the Government of the

Navy provide for two arrests; one in emergency with a view to

a preliminary examination; and the other when the accused is

served with a copy of the charges and specifications, at which
time he is placed under arrest for trial. (19 Op. Atty. Gen. 472;
Bishop v. U. S., 197 U. S. 334; Johnson v. Sayre, 158 U. S. 109,
117; U. S. v. Smith, 197 U. S. 386; Article 43, A. G. N.)

M Permanent general courts-martial have been convened for the trial

of such cases as may be referred to them by proper authority at

the Naval Air Station, Pensacola; Navy Yard, New York; Naval
Operating Base, San Diego; Naval Station, New Orleans; Navy
Yard, Charleston; Navy Yard, Puget Sound; Marine Barracks,
Quantico; Navy Yard, Boston; Receiving Ship, San Francisco;
Marine Barracks, Parris Island; Naval Training Station, Great
Lakes; Navy Yard, Philadelphia; Naval Operating Base, Hamp
ton Roads; Navy Yard, Washington, D. C.

83 This is held to be a jurisdictional matter and must be strictly com

plied with.
"The only place in the Articles for the Government of the Navy

where the judge advocate of a general court-martial is referred
to is in Article 40, which provides that "The president of the gen
eral court-martial shall administer the following oath or

affirmation to the judge advocate or person officiating as such:"
85 The term "precept" is used in naval courts-martial procedure to

designate the order convening the court. It is signed by the

convening authority and addressed to the officer designated in it

as president of the court. In other words, the "precept" is the

official document authorizing the existence of the court and the

members and the judge advocate thereof to perform their respec
tive duties. It is apparent, therefore, that the "precept" must be
issued in advance of the order for the trial of the accused, or
the issuing of the charges and specifications for his trial; other
wise such order and pleadings would have no foundation in law.
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discipline, the judge advocate of a general court-martial
may be a civilian or a member of the naval service;86 but

the regulations governing the naval service require that

the "convening authority shall select a competent commis
sioned officer, who shall, if possible, not be liable to be sum

moned as a material witness in the case to perform the

duties of judge advocate, and so name him as such in the

order convening the court."87
The duties of the judge advocate require him to act in

a dual capacity,88 primarily as a prosecutor, and secondarily
as a conserver of the rights of the accused. Among others,
it is his duty to see to it that a true copy of the charges
and specifications preferred have been served on the accused
and to directly inform himself as to the time when the
service was made. It is his further duty to interview the
accused as soon as practicable after the latter has received
a copy of the charges and specifications, and to advise him

that he is entitled to counsel; that he may have a reason

able time for the preparation of his defense; and of his

right to have such witnesses summoned as he desires. In

many cases the accused does not know whether or not he
wants or needs counsel. Under such circumstances it is
the duty of the judge advocate to explain the general duties
of the counsel for the accused, and if, in the course of the

interview, it is ascertained that the accused has a defense,
it becomes the duty of the judge advocate to advise him to
obtain counsel. If an officer or other person in the naval
service is requested by the accused to act as his counsel,
" 18 Op. Atty. Gen. 137; In re Crain, 84 Fed. 788.
" Naval Courts and Boards, 1923, Section 528.
15 Naval Courts and Boards, 1923, Section 583. The Attorney General

has held that, according to the law regulating courts-martial, the
judge advocate is the official prosecutor, and in cases arising in
the Navy he is by custom a naval officer specially designated by
the convening authority. He may, however, be a counsellor at

law, employed for that purpose. The law now embodied in Sec
tion 189, R. S., prohibits the Secretary of the Navy from employ
ing attorneys or counsel at the expense of the United States, but
when in need of counsel or advice, he may call upon the Depart
ment of Justice, the officers of which shall attend to the same.

(13 Op. Atty. Gen. 515; affirmed 14 Op. Atty. Gen. 13.)
The duties of the recorder for a summary court-martial are similar

to those of the judge advocate of a general court-martial.
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such person performs his duties as such without fee, and
it is within the power of the convening authority to order
a person under his command to act as counsel for the
accused. In fact, when the accused requests the conven

ing authority to designate some person in the naval service
to act as his counsel, it is the duty of the convening author
ity to grant the request, and a failure to do so will in most
cases constitute a fatal error.89 Where the accused desires
civilian counsel, he may obtain such at his own expense.
The judge advocate must scrupulously avoid even the

slightest suggestion to the accused that he should plead
"guilty"; and if, in the course of his investigation of the
case, he becomes apprised of facts constituting a defense,
he must advise the accused, if not represented by counsel,
to plead "not guilty." After the accused has obtained coun

sel the judge advocate may negotiate only through such
counsel. The judge advocate must also scrupulously avoid

usurping the functions of the court by attempting to try the
case out of court, and he shall not withhold any evidence
from the court regardless of whether such evidence is in
favor of the accused.90 In other words, it is the primary
duty of the judge advocate to aid the court to administer

justice, and not necessarily to obtain the conviction of the

accused; but he should use every endeavor to ascertain all
the material facts tending to establish the guilt of the
accused and present them before the court. Where the
accused does not have counsel, it is the further duty of the

judge advocate to instruct him as to his legal rights
insofar as a fair and impartial trial demands. In those
cases where the accused does not have counsel, the judge
advocate is in fact required to serve in a dual capacity,
except that he may not act for the accused in cross-examin
ing witnesses introduced by the prosecution. When the
accused has counsel, it then becomes the duty of counsel to

protect the interests of the accused, and the judge advocate
is accordingly relieved of that duty.
Before the date set for the trial it is the further duty

of the judge advocate to carefully examine the charges and

�� Naval Courts and Boards, 1923, Sections 587, 588.
" Naval Courts and Boards, 1923, Section 584.
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specifications preferred against the accused for the purpose
of discovering any defects therein as to form or substance
in order that he may fully advise the convening authority
relative thereto. He is further required to fully acquaint
himself on all points of law bearing upon the offense

charged, and on any other matter, such as leading ques

tions, proper cross-examination, hearsay evidence, rights of
the accused, admission of confessions, if any, the introduc
tion of documentary evidence, the impeachment of wit

nesses, and other matters of law which ordinarily arise in
the course of a criminal trial, for it is his duty to advise
the court on all questions of law.91 On every occasion when
the court requires his opinion he is bound to give it freely
and fully. Even in those cases where he is not requested
to do so, it is his duty to caution the court against any
deviation from essential form in its proceedings or against
any act or ruling in violation of law.
The accused and his counsel have a right to the opinion

of the judge advocate in or out of court upon any question
of law arising out of the proceedings in the case. It is the
further duty of the judge advocate to object to the admis
sion of any improper evidence, either by the accused or a

member of the court, and he is required to present to the
court the reasons why any particular evidence offered is
improper, irrelevant or immaterial. Where his advice is

disregarded by the court, the whole matter is entered on

the record, so that the reviewing authority, particularly the
Secretary of the Navy, may consider it. But when the
court has ruled on a point raised during the progress of the
trial either by the judge advocate or the accused, an excep
tion to the ruling of the court may not be noted. It will
be observed from the foregoing that the duties of the judge
advocate are truly arduous and important.
When a general court-martial92 has convened for the trial

of a given case, and all parties to the trial are present, the
judge advocate reads the orders convening the court and

61 Naval Courts and Boards, 1923, Section 640.
" The procedure outlined for general courts-martial applies with equal

force to practically all matters arising in a trial before a sum

mary court-martial or a deck court, except where manifestly
inapplicable.
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any other jurisdictional matter relating to the case for the
information of the court and the accused. When this is

finished, the accused is given an opportunity to challenge
any or all members of the court;93 and when any member
is so challenged, the accused may offer testimony in sup

port of such challenge or subject the challenged member to
an examination under oath as to his competency to sit as
a member in the trial of the accused. Witnesses may also
be introduced in rebuttal and argument may be made by
the judge advocate and the accused. The challenged mem

ber is required to withdraw during the deliberations of
the court on his challenge, and a majority vote of the
remaining members decides whether or not the challenge
shall be sustained, except in the case of a tie vote, when
the challenge is not sustained. Where a challenge is sus

tained, the party challenged ceases to be a member of the
court during the trial in which the challenge is made.
A positive declaration of the challenged member that he

is not prejudiced against the accused, that he has not
formed any opinion as to the guilt or innocence of the
accused, and that he knows of no reason why he cannot give
the accused a fair and impartial hearing and reach a deci
sion on the merits of the case, warrants the court, in the
absence of material evidence to the contrary, in rejecting
the challenge, except where one or more of the following
facts are shown:

"(a) That he sat as a member of a court of inquiry
or board which investigated the charges.
" (b) That he has personally investigated the

charges and expressed an opinion thereon, or that he
has formed a positive and definite opinion as to the

guilt or innocence of the accused.
" (c) That he is the accuser.

"(d) That he will be a material witness for the

prosecution or for the defense�except only as to the
previous good character of the accused.

"(e) That he sat as a member of a court or board
which tried or investigated another person upon
charges based on the same transaction.

" Naval Courts and Boards, 1923, Section 622.
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"(f) That he is related by blood or marriage to the

accused.
"(g) That he has declared enmity against the

accused."94

When a member of the court is called and testifies as a

witness for the prosecution, or for the court, on any mat

ter material to the issue, or prejudicial to the accused, he
shall be considered as challenged by the accused, unless

the accused expressly requests that he be not so considered,
all of which must appear affirmatively on the record; and
he shall be forthwith excused by the court from further

attendance as a member during the trial of that case. If

the accused expressly requests that such a member be not

considered as challenged by him, the judge advocate has the

right to challenge such member, and, if the challenge is

sustained, the member is excused from further service on

the court.95
When the matter of challenge has been disposed of the

judge advocate and the members of the court are duly
sworn in the presence of the accused.9" The failure of the

record to show positively that this was done is a fatal error

going to the jurisdiction of the court. The court having
convened in accordance with the order of the convening
authority, the accused (and his counsel, if any), having
been introduced, the order convening the court read, the
right of challenge accorded to the accused and the judge
advocate, and the court, the judge advocate, and the

reporter sworn, the court is fully organized for the trial
of the accused.
After this procedure has been completed, and it has been

shown that the accused received a true copy of the charges
and specifications, he is given an opportunity to present any
objections thereto which he may desire to make.97 In any
M Naval Courts and Boards, 1923, Section 623, as amended.
" Naval Courts and Boards, 1923, Section 624.
Article 40, A. G. N. The oaths required of the judge advocate and

the members of the court under Article 40 are peculiar in that

they require the party sworn not to divulge or disclose the vote
or opinion of any particular member of the court unless required
to do so before a court of justice in due course of law.

"22 Op. Atty. Gen. 589, 595; Naval Courts and Boards, 1923, Sec
tions 184 and 637.
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case where the accused makes objection to the sufficiency
of the charges and specifications, he must state the grounds
upon which the objection is made, and the judge advocate
should reply, if he deems any reply necessary or his opinion
is requested by the court. This part of the proceedings
may be likened to a motion to quash, a demurrer, or a plea
in abatement in a criminal prosecution before a civil court.

Each objection of the accused to the sufficiency of the

charges and specifications must be heard by the court and
its validity determined. Where an objection to a matter of
substance is sustained by the court, it shall so state and

adjourn and inform the convening authority as to its
action.98 The convening authority may either approve or

disapprove the action of the court. If the action of the
court on an objection to the sufficiency of the charges and

specifications is approved, said charges and specifications
are changed by the convening authority to meet the objec
tion ; if not approved, the court is so informed, all of which
must appear as a matter of record. Where the action of

the court is disapproved by the convening authority, the
court reconvenes for the purpose of reconsidering its prior
action, and if it is still of the same opinion, it so states in

the record for the benefit of the reviewing authority and

proceeds with the trial. In any event, the court will pro
ceed with the trial,99 but the record should show affirma

tively whether or not the court finds the charges and speci
fications in due form and technically correct. The judge
advocate has the same right to object to the sufficiency of
the charges and specifications as the accused, and his objec
tions are disposed of in the same manner as those offered by
the accused.
Where the court finds the charges and specifications in

due form and technically correct, or notes its disagreement
as above set forth, the next step in the proceedings is the

arraignment of the accused upon the charges and specifica
tions which have been preferred against him.100 If the

68 Naval Courts and Boards, 1923, Section 183.
99 Article 45, A. G. N.
100 Naval Courts and Boards, 1923, Section 643. At this point in the

procedure the accused may make the following pleas : (a) Pleas to
the jurisdiction; (b) pleas in bar of trial; and (c) pleas to the
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accused pleads "guilty" he is duly warned as to the effect

of his plea and cautioned, and if he persists in his plea,
evidence may not be taken except where desirable to show

aggravation in order that the court may be in a position to

adjudge adequate punishment.101 Or if he pleads guilty to

one or more charges and specifications, and not to others,
evidence bearing directly on the offense to which he has

pleaded "guilty" is not admissible, except as above noted,
unless it also bears directly on some jurisdictional fact
required to be proved in connection with the charges and

specifications to which he has pleaded "not guilty." The

court may reject a plea of "guilty" and enter a plea of "not

guilty," as in the trial of criminal cases by the federal
courts.

Where the accused has pleaded "not guilty," it is the

duty of the judge advocate to establish the corpus delicti

by the testimony of duly sworn witnesses, for whom he

vouches as in any other criminal cases, and he must con

duct his examination in chief according to the well known
rules of evidence as applied by the federal courts in the
trial of criminal cases.102 The record must show that the
accused was accorded an opportunity to cross-examine all

witnesses introduced by the judge advocate, and when the

prosecution has rested he may introduce witnesses to tes

tify in his defense or to his previous good character. If he

chooses, he may not introduce any evidence in his defense,
on the supposition that the prosecution has failed to make
out a prima facie case. But he may not ask for a ruling
of the court on the question of whether or not the prosecu
tion has made out its case, nor request a directed verdict.

general issue. Any other pleas must be made by the accused as

an objection to the charges and specifications, and the opportunity
must be afforded to do so. These pleas should ordinarily be made
in the order indicated. But pleas to the jurisdiction may be made
at any time during the course of the trial. Whether or not the
accused fails to plead to the jurisdiction of the court is immaterial,
for, if the court for any reason does not have jurisdiction, the
defect is fatal and the findings and sentence of the court must
be set aside. The accused cannot waive a matter of jurisdiction.

Naval Courts and Boards, 1923, Section 659.

Naval Courts and Boards, 1923, Chapter VI.�Rules of evidence�at
tendance and examination of witnesses.
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But the latter may be accomplished in fact by offering no

evidence in his defense, except that no appeal lies from the
final decision of the court. It is his prerogative, however,
to invite the attention of the reviewing authority to his
contentions in a brief submitted after the trial is finished.
The judge advocate also has the right to cross-examine all
witnesses introduced by the accused, and either he or the
accused may further cross-examine any witness relative to

any matter testified to in reply to questions asked by the
court. Both the judge advocate and the counsel for the
accused have the right to offer the usual objections to lead
ing questions, immaterial testimony, improper cross-exami
nation, and similar matters. When any particular docu
ment is in the custody of the judge advocate, such as a

duly authenticated copy of a matter of official record, the
accused may call the judge advocate as his witness for the

purpose of introducing such record.108

The accused may be sworn as a witness at his own request
after being duly warned, but his failure to take the stand

may not be held to militate against him.10* When he has
testified in his own behalf he is subject to cross-examina
tion by the judge advocate in the same manner as any other

witness for the defense. Members of the court also have
the right to examine any witness introduced by either

party to the trial, or request that certain witnesses be
recalled ; but members of the court are required to be very
careful not to usurp the duties of the judge advocate or

those of the accused.105 When the trial has been finished,
the accused may make a statement not under oath for the

purpose of presenting any extenuating circumstances, but
his statement may not be received as evidence, nor may
the court consider such statement except as the basis for a
recommendation of clemency. In a case where his state

ment is inconsistent with his plea of "guilty" to any charge
103 Naval Courts and Boards, 1923, Section 385.
1M Naval Courts and Boards, 1923, Section 433.
105 Naval Courts and Boards, 1923, Section 499. Any member of the

court may question any witness, but since members must be im

partial and without prejudice, their questions should, in general,
be for the purpose of making clear the meaning of any testimony
already given. In other words, the court should not originate
evidence.
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and specification, it is the duty of the court to reject the

plea of "guilty" and to direct that a plea of "not guilty" be
entered, whereupon it immediately becomes the duty of the

judge advocate to introduce evidence tending to establish
a prima facie case against the accused; and if the accused

does not have counsel his rights as to obtaining counsel are

generally explained by the court. A failure of the judge
advocate to introduce evidence as to the guilt of the accused

after a change of plea from "guilty" to "not guilty" is a

fatal error. After the witnesses have been heard, the

arguments of the judge advocate and the counsel for the

accused are in order. When the trial is finished, the court

is required to go into executive session106 for the purpose
of reaching a verdict as to the innocence or guilt of the
accused ;107 and when a decision has been reached, the judge
advocate is recalled to enter the findings on the record. If

the court finds that the accused is guilty as charged, or in a

lesser degree than charged where the specification is found

proved in part, the judge advocate so states on the record,
and the court then adjudges a sentence proportionate to

the offense found proved, which is also entered by the judge
advocate on the record of the proceedings. In the event

that any specification is found not proved, it is the duty of
the court to acquit the accused of the offense alleged in

that specification and announce its finding thereon in open
court. But where the accused is found guilty on each of
the charges and specifications, no statement is made in

open court. After the record has been completed and duly
authenticated, it is forwarded to the convening authority
for his review and approval or disapproval. In the event
he disagrees with the finding of the court, except in the
case of an acquittal, he may or may not return the record
with a statement of his reasons for his disagreement.108
108 Naval Courts and Boards, 1923, Section 695.
The accused may not be found guilty as charged or in a lesser
degree than charged unless the court believes beyond a reasonable
doubt from the evidence adduced before it that he is guilty as

charged or in a lesser degree than charged. In arriving at its

findings and imposing sentence, as well as throughout the trial,
the court acts in the dual capacity of judge and jury, determining
the weight of the evidence and deciding questions of law.

m Naval Courts and Boards, 1923, Sections 733-753.
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If he returns it to the court, it is then the duty of the court
to reconvene and reconsider its findings, in which event, it
may either enter a new finding or adjudge the same or a

lesser sentence, or respectfully adhere to its original action.
The province of the convening authority in such matters is
to advise the court ; he may not coerce it in any way. But
where the reviewing authority is of the opinion that the
proceedings or findings are illegal for any reason, it is his
duty to disapprove them, in which event the proceedings,
findings and sentence are null and void.
Where the accused has been acquitted by the court, the

reviewing authority may disapprove the proceedings and

findings, or either of them. But such disapproval has no

effect upon the outcome of the case. In other words, an

acquittal by the court closes the case and the accused is
immediately released from arrest and restored to duty.
Where the accused is convicted, and the proceedings and

findings are approved either in whole or in part by the
reviewing authority, so much of the sentence as is not
remitted or mitigated is immediately carried into execu

tion.
In those cases where the court is convened by an officer

in the naval service, a second review of the proceedings,
findings and sentence is made for the Secretary of the

Navy by the Judge Advocate General. In those cases,

however, where the Secretary of the Navy for any reason

does not agree with the review of the Judge Advocate Gen

eral, the case is in fact subjected to a further review by
the Secretary of the Navy in the nature of a personal inves
tigation into the facts connected with the trial and convic
tion of the accused. In all cases where a commissioned or

warrant officer in the naval service has been sentenced
to dismissal, or, in any case where a sentence of death is

adjudged,109 the record is submitted by the Secretary of the

Navy to the President for his approval or disapproval,
which in a majority of such cases insures a further review

by the President.
The Office of the Judge Advocate General, where all

courts-martial cases are reviewed for the Secretary of the

During the past ten years the death penalty has not been executed
in the naval service in a single case.
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Navy, performs the duties of a court of appeals and ex

amines into all questions of jurisdiction, challenges, rul
ings of the court, weight of the evidence in doubtful cases,
and such other questions as may appear in the record of
the proceedings, regardless of whether such questions have
been brought to its attention by counsel for the accused,
the judge advocate or the court. In other words, the Office
of the Judge Advocate General is required to make a thor

ough and complete review of the record of the proceedings
for the purpose of discovering any errors of law which may
have arisen in the course of the trial. Where such errors

are deemed material and so prejudicial to the interests of
the accused as to render the proceedings or sentence null
and void, the Judge Advocate General so states in his rec

ommendations to the Secretary of the Navy.
The laws and regulations issued pursuant to law govern

ing the administration and enforcement of naval discipline
adequately safeguard the interests of the accused in all
cases. Although in time of war a naval court-martial has

practically unlimited power, the records do not disclose any
case where this power was abused in the punishment of
infamous crimes. No system yet devised for the adminis
tration of discipline either in the military forces or else
where may be said to be infallible, but in the vast majority
of cases arising in the naval service the accused not only
receives a fair and impartial trial, but his interests are

further conserved through the subsequent reviews which
each case receives prior to its final determination.



THE BANKRUPTCY LAW, AS IT AFFECTS
CREDIT

By F. Regis Noel

TT is readily concluded that the bankruptcy law is an

advantage and benefit to the commercial world, other
wise it would not be continued in force. There are some

few authorities who think that the law is harmful, and

quite a number who feel that the present law is not as com

plete and nearly perfect as it could be made. But, as will
be seen, the present law is a comparatively modern develop
ment and is more efficient than anything heretofore con

trived to relieve the condition of insolvency with fairness to
all parties concerned.
This gloomy part of the fundamental law of the United

States truthfully has been characterized as the most
intricate and complex clause of the Constitution. The fact
can be explained readily. One must realize, to begin with,
that it regulates a most serious human relation, that which
concerns man's material welfare. Debt's sad presence has
been felt in all ages. The principles of bankruptcy laws
are a departure from the common law, a comparatively
modern creation developed in response to commercial
demands and embracing concurrently elements of both the
civil law and the criminal code. The relief measures which
are bound up in this legislation are unorthodox in the realm
of jurisprudence and are opposed to the basal principles of

legal justice. Moreover, it is an extrajudicial mode of

procedure allowed for the benefit of commerce. Prior to
the adoption of the Constitution, the several states con

trolled the relation between the insolvent debtor and his
creditor, and some of them desired to retain this right.
The existence of two classes of insolvent debtors, the unfor
tunate and the fraudulent, which require different regula
tions, also complicates the system. Most of the records of
its growth have been obscured in a maze of popular agita
tion and frenzied demands at critical times, of excited and

hasty legislation, of too profound judicial interpretation
and irregular executive administration. The principal
sources of information and authority for a treatment of
this subject are the history and laws of the older countries
from which the system of the United States has been

131
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derived, and to this may be added the constitution and laws

of the state governments, the commentaries, the journals,
the proceedings and debates of the Constitutional Conven
tion and the records of the Congress.
Journal readers likely would not be so interested in an

intricate account of the details of the present law as they
would in the legal, moral and social-economic principles
underlying it. In order to obtain a clear understanding of

these principles, their treatment should be prefaced with a

brief historical account of treatment of debt.

During 25 centuries the lawgivers of the world have

periodically legislated on this human relation. In primitive
communities a formulated practice was unknown, but it is
reasonable to suppose that satisfaction for hopeless debt
was secured by labor or some personally inflicted punish
ment. In harmony with the spirit of those ages we can be
certain that it was cruel, and in semi-civilized parts of the
earth harsh, treatment of debtors persists. Indeed, it can

scarcely be believed that only a half century has passed
since America and England surpassed many other nations
in cruelty in respect to their treatment of debtors.
We have several records of the rabbinical law on the

subject such as the creditor taking away two sons to serve

the creditor, the payment of a debt by water turned to oil
in the account of Eliseus, and the imprisonment of the

unjust debtor in St. Matthew's gospel. Under the Jewish
law there was no discharge.
According to the Draconian code of 623 B. C, debt was

classified with murder and laziness as a capital crime. A
little later the unfortunates were compelled to cultivate
and remain on the land the same as cattle and fixtures and
to surrender their children to be exported as slaves. Even
under the mild laws of Solon although no one was allowed
to lend money on the security of the person of the debtor,
still the bankrupt and his heirs forfeited Greek citizenship.
The Roman Laws of the Twelve Tables, alleged to have

been "More Draconic than Draco," were engraved on

tablets of brass and promulgated by the Decemvirs about
451 B. C, and are described as having been written in

blood, especially the terrible section de debitore in partes
secando. The debtor was allowed thirty days in which to
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discharge his obligation. If unsuccessful, he was delivered
into the custody of his creditors, bound with a chain not

exceeding 15 pounds in weight, given a daily ration of
twelve ounces of rice and exposed thrice daily in the market
place to arouse the compassion of his relatives and friends.
After a further thirty days he could be transported trans
Tiberim. In case of obstinate refusal the law empowered
the cutting of the body of the debtor in parcels according
to the claims of the creditors. An easier law, Lex Poetalia,
was promulgated about 326 B. C, and Caesar, when dic
tator, first decreed the law Cessio Bonorum, a principle of
modern laws, to the effect that, the business depression
having arisen because of the civil war, Roman citizens sur

rendering their property were exempted from prison
although the debts were not discharged.
Then there were the Porcian and Valerian laws, and

finally the Justinian Code, the first purely charitable treat
ment of debtors. No further advance was made in legisla
tion on debt under the Romans, and there are few records
of indemnifying a creditor in Britain during the Roman

occupation. During feudal times there was little com

merce in England and the requirement of freedom of the
body for military service prohibited imprisonment for debt.
The Statute Merchant and Statute Staple were practices
which arose in pursuance of 13 Edward I, and consisted in

entering security before the Mayor of London or the chief
warden of a trading town whereby the lands of a debtor
were conveyed to his creditors until out of the rents and

profits derived from the property there was sufficient to
satisfy the debts. The first statute specifically treating the

subject of bankruptcy was 34 and 35 Henry VIII, in the

year 1542. This was a purely involuntary measure between
which and an insolvency law the English quite early made a

distinction. The former applied to merchants and traders,
whose property consisted usually of merchandise and chat

tels, and the latter to persons out of trade. During most

of two centuries in England and the colonies bankruptcy
was considered a felony, or at best a crime. A chronicle of

these times would be disgusting, and as much as many
creditors and business men would welcome a return to a

system of laws under which fraudulent debtors could be
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imprisoned, they would not do so because of the former
abuse of those laws. After the Revolutionary war in this

country, hundreds of thousands of patriots were confined
in dungeons, vaults and sewers, some for as small a sum as

twenty-five cents. The pillory and the whipping post
worked overtime, ears were cropped and amputated,
breasts branded with a "T" suggesting thief, the tread
mill worked continuously, the lash fell harshly and un

mercifully on the backs of the innocent, the shears dripped
with blood and the branding iron emitted the stench of

burning human flesh. The wheel-barrow gangs could be
seen daily on the streets of Philadelphia, the seat of the Con

gress, while in Delaware twenty crimes were punishable
with death. The ravings of men and women driven to
madness by such treatment were silenced by tying them up

by their thumbs and flogging them until they were too
exhausted to utter a groan. The sick received no attention
in these pits and the death rate reached as high as sixty in
the thousand. This condition is almost incomprehensible
in our age ; but it illustrates the suffering and distress im

mediately after the Revolution when imprisonment for
debt was enforceable by the various states. It was this
havoc which moved the framers of the Constitution to put
a clause in 'the instrument as follows : "The Congress shall
have the power ... to establish . . . uniform laws
on the Subject of bankruptcies throughout the United
States." The present Federal law on bankruptcies, en

acted in 1898, and amended a number of times, embraces
the experience of three former enactments, one in 1800,
another after an interval of 41 years and the third in re

sponse to the most urgent necessity after the Civil War,
in 1867. The first law was a faithful transcript of the then

English statutes, due largely to the erroneous belief that
the Congress was restricted to conformity with the only
well-defined system with which it was familiar. Before
the passage of the first act and in the absence of a Federal

statute, each of the States provided itself with an

insolvency law or a nominal bankruptcy law, which really
amounted to nothing more than an insolvency law, and

unsuccessfully tried to control the situation. Each succes

sive National law was undoubtedly an improvement on its
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predecessor, and today the commercial interests of the
United States enjoy an advantageous system almost
adequate to the most exacting and unusual needs.
Higher civilization demands for the individual civil

liberty and equal opportunity; society needs the untram-
meled effort of every honest man. A practical system for
the relief of bankrupts, because of the conflicting character
of the ends to be accomplished, must inevitably complicate
the task of the State. Such system should be an har
monious combination of the maxims of the law, the rules
of ethics and the principles of social-economics. It should
be the result of the legal rights between man and man as

tempered by Christian principles and the prerogative of
society to receive the benefits of the labor of every mem

ber. The laws of bankruptcy are not designed solely for
the interest of the debtor or of the creditor or indeed for
their combined interest. The claim of justice and the com

mercial development of the nation also must be considered.
Traces of the commercial origin of the legislation on

bankruptcy are to be found in all stages of its development.
Disregard of agricultural and industrial interests and their
obvious economic value in the formation of statutes on

bankruptcies has been traditional. On the other hand,
every farmer and member of the guilds had inherent and
traditional antagonism to anything favoring the trader.
This dates back to the early years of Henry VII, when for
the first time the commerce of the English people assumed
an important and definite form. It was then that there
arose a class of middlemen whose activities were antago
nistic to the interest of the tillers of the soil. This differ
ence and competition had been perpetuated, and any
legislation which the one class had accomplished for its
benefit had carefully excluded the other.1 Remington thus

briefly sketches the story of the origin of this legislation,
which he attributes to the credit system :

"When modern business methods first began, when men

first began to manufacture quantities of goods for the open
market in reliance upon a future demand that might or
might not arise; when they first began to entrust these

goods to others whom we would call nowadays 'retailers' by
1 Supra, C II.
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way of sales upon credit, for more detailed distribution

among consumers in different parts of the country, there
arose the necessity for some comprehensive system of

jurisprudence that would rightly and efficiently take care of

the rights of the parties in event that this credit was found

to be misplaced. The old common law methods were in

sufficient, because they did not take into account the situa

tion thus arising when one person has in his possession a

stock of goods purchased from a great many others on

credit, all of whom are interested in the insolvent fund in

proportion to their respective claims."2

Under the strict operation of the common law, when a

debtor was unable to meet his obligations as they fell due,
the creditors in turn instituted attachment proceedings
according to the priority of their claims or their alertness
in detecting the condition of the debtor. In many cases,

liquidation was forced, when if the creditors had possessed
no advantage over one another through individual knowl

edge, and had practiced patience, after a brief suspension
payments would have been resumed and failure averted.
The new principle recognizes the common rights of all the
creditors in the assets, and institutes a varied remedy
designed for their benefit as well as that of the community.
Thus "arose bankruptcy laws whose functions are pri
marily the protection of the insolvent fund from unfair or
fraudulent depletion and its right administration and dis
tribution among the creditors."3

Subsequent events have justified this departure from the
rigid forms of the common law. "One of the first duties of
legislation, while it provides amply for the sacred obliga
tion of contracts, and the remedies to enforce them, cer

tainly is, pari passu, to relieve the unfortunate and meri
torious debtor from a slavery of mind and body which cuts
him off from a fair enjoyment of the common benefits of
society, and robs his family of the fruits of his labor and
the benefits of his paternal superintendence."4 The funda
mental purpose of government is to obtain a greater degree
of protection for natural rights, and additional privileges

"'Insolvency and the Bankruptcy Law," N. Y. 1912, 2.
' "Insolvency and the Bankruptcy Law," 2.
4 Story, "Commentaries," II, 48 et seq.
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which otherwise would not be obtainable. The State must,
therefore, provide some remedy, and it should be com'

mensurate with all the conditions of the specific case.

Legislators in general have not regarded the fundamental-
principles of political economy in the framing of the laws
of bankruptcy, but it is important that these principles
should receive consideration. Insofar as these laws have
been the response to the policies of the commercial class of
the community, it is just to state that these principles have
received more than due attention. The most casual study
of the subject will disclose the fact that every system of

bankruptcy has been the product of commercial necessity
and development. It has the appearance of a gradual
growth, tentative in character, and subject to oscillations
according as the debtor or the creditor class predominated.
For an understanding of the principles underlying all bank
ruptcy legislation, a knowledge of this fact is indispensable.
Close scrutiny will show, however, that the fundamental

object of the authors of these measures has been, for the
most part, to obtain the best method of getting the highest
dividends out of the assets.

For the establishment and maintenance of credit there
should be some guarantee that credit, when extended, will
not be violated. Sir Walter Raleigh long ago published
this proposition: "The wealth of a country is founded on

its commerce, and the commerce of the world is the wealth
of the world."5 From the earliest days of civilization the
value of credit as an auxiliary to wealth has been realized,
Demosthenes said that if one were ignorant of the fact that
credit is the greatest capital of all towards the acquisition
of wealth, he would be utterly ignorant. Daniel Webster-
testifies to its utility when he says : "Credit has done morer
a thousand times, to enrich nations than all the mines of
the world." A contemporary authority states that, "Our
wonderful civilization itself has been rendered possible by
the credit system and is built on that system."6 Imprison
ment as a means of enforcing the fulfillment of contracts,.
and thereby supporting credit, is uneconomic, since it

strikes at the root of all personal effort on the part of the

' "History of the World."
' Remington, "Insolvency and the Bankruptcy Law."



138 GEORGETOWN LAW JOURNAL

debtor to retrieve his position and to return to solvency.
Hence, there is need for a system which, while maintaining
credit, is just to creditors, is not unduly burdensome to

debtors, and which discriminates between the involuntary
inability of the honest business man and the wilful or

fraudulent neglect of the adroit rogue or abandoned
profligate. Insolvency is forever a concomitant of the
credit system. Therefore, in a contingency when full pay
ment of a debt is impossible, the partial payment of the
modern bankruptcy system is the best remedy. That its
practical results fall short of its theoretical promise as a

means of carrying out a contract, of supporting the credit
system and indirectly contributing to the commercial suc
cess of the country is principally because its efficiency is
not realized and appreciated as it should be by law-givers,
business men or the people in general.
Such law should support credit in two ways: by placing

limitations on the one receiving it and by providing an

opportunity whereby the insolvent debtor may declare his
true condition without the former disastrous consequences.
Thus the resources of the creditors will be conserved. The
sooner the condition of insolvency is published the better
it is for all parties concerned, but the natural tendency of
the hopelessly disabled debtor is to persist until the last
chance of survival has vanished. This tendency can be
likened to contact with a "live wire." The failing business
man cannot let go, but holds on until, too late, he realizes
that to surmount his difficulties is impossible. Then he has
recourse to the bankruptcy law, the switch which releases
him. Without this salutary remedy, the condition in the
case of the conscientious man would not be relieved until
he had worried himself into a grave. Under the ancient

law, he that died paid all debts. If he were dishonest, the
condition would continue until all the funds were depleted,
and then the creditors would get nothing. In contracting
the debt the creditor is protected by this law, for he knows
that if his debtor meets with reverses, and failure becomes
imminent, dependence can be placed upon the provisions of
the law to give him restitution. The debtor, too, calculates
that in the event of failure he can be relieved from his
encumbrances. With this understanding the debtor and
creditor bargain in regard to the extent of the credit.
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The effect of failure on the creditor must also be taken
into consideration. The accounts receivable are a part of
his assets and loss of them may cause his embarrassment.
This explains the wrath, vindictiveness and tenacity of
creditors, for often recovery from the bankrupt is necessary
to save them from a similar plight. It is also to the
interest of the credit-givers of the country to encourage and
hold up the hands of the debtors, for their relief and pros
perity is indispensable to that of the creditors. To regulate
these business affairs a bankruptcy law is much needed in
the United States. Commercial and monetary institutions
are young, conditions are unsettled and trade fluctuations
are more frequent, unforeseen and violent than in the Old
World, where conditions are more static and changes of
trade are less common and less embarrassing. The migra
tory habit of the citizens of the United States, both as to

occupation and location, complicates the situation. Few
Americans live an unbroken career.

The limitations on credit are accomplished mainly by the
discharge feature of the law. The abuse of the credit and
confidence reposed in the one receiving it is a bar to his
obtaining the grace of a discharge. It is true, a bankrupt
and a usurer do not disagree. The tendency of the failing
debtor is to grasp in every direction to save his business.
The payment of usurious rates of interest is only one of his
usual shifts. Bankruptcy legislation is, perhaps, the only
remedy for the evils arising through the reckless abuse of
credit and the unnatural trade competition thereby en

gendered. More than twenty-two thousand of the business
failures of the United States in 1915 are attributed by the
Federal Trade Commission to careless, haphazard business
conduct.7 Particularly in contrast to the English system,
' ". . . the number of small manufacturers who have no adequate

cost-accounting system and price their goods arbitrarily is amaz

ing. . . . Out of sixty-five thousand concerns doing a business
of a hundred thousand a year and upward, which have made

reports to the commission, thirty thousand charged off nothing
for depreciation. This involves a great deal of essentially unfair
competition. The manufacturer or merchant who sells goods at
a loss, or no adequate profit, because he does not keep books
properly and does not know whether he is making a profit or not,
tends to force his competitors into a like situation. True, con-
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the discharge feature of the American system is recognized
as highly valuable. In England the application for dis

charge is not obligatory ; it is rather difficult to obtain and

when acquired is not advantageous unless all obligations
have been satisfied. Hence, in that country there are about

seventy-five thousand undischarged bankrupts constituting
a menace to the trading community. The same situation

would exist in the United States in the absence of a relief
law which provides for the discharge of the bankrupt as

well as for his rehabilitation. Subterfuges would be used,
businesses would be continued under the names of relatives,
and there would be no one responsible for the violation of

credit. In our country every insolvent is eager for this

discharge, and the number of undischarged bankrupts does

not exceed five per centum of all those who pass through the

proceedings. Another injurious practice is destroyed by
this feature. It is that of relying on the sympathy of third
parties to relieve the distress of the unfortunate. This is
a false and vicious practice which often had been used to

induce imprudent persons to incur debts but which is now

wholly discarded. Among other unreasonable remedies
based on the inconvenience and suffering of the debtor's

person or family, this practice is inconsistent with later
civilization.
The relief of the debtor and his commercial restoration

are important studies in the field of social-economics. The
abolition of imprisonment did not remove from the debtors
all restraint and bondage. Without the tabula rasa of the

system of bankruptcy laws, earning capacity is taken away,
the faculty of usefulness and aptitude is paralyzed and hope
is extinguished. "Society can never prosper but must

always be bankrupt, until every man does that which he
was created to do." 8 Franklin appositely describes the
debtor's state of mind: "If you cannot pay at the time,

sumers may for a time get goods that much cheaper; but we do
not believe there is any ultimate gain to anybody.

"A man who does not keep books properly, so that he really knows
how his business stands and whether or not he is actually making
a profit, is not entitled to credit and should not get it. Credit
should always be based on an intelligible and accurate balance
sheet." "Saturday Evening Post," March 4, 1916.

" Emerson, "Conduct of Life," Riverside edition, 110.
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you will be ashamed to see your creditor ; you will be in fear
when you speak to him; you will make poor pitiful sneak
ing excuses, and by degrees come to lose your veracity, and
sink into base, downright lying; for, as Poor Richard says,
The second vice is lying, the first is running into debt; and
again, to the same purpose, Lying rides upon debt's back;
whereas a freeborn Englishman ought not to be ashamed or

afraid to see or speak to any man living. But poverty often
deprives a man of all spirit and virtue. 'Tis hard for an

empty bag to stand upright!"9
This mental condition of a member of society brings to it

no benefit. On the contrary, society must be seriously
injured by the presence of unproductive or discontented
members, who through idleness or vicious habits may
eventually become public charges. If the laws of bankrupt
cies were based on the legal rights of individuals, there
would be no warrant for the discharge of debtors from the
payment of their debts as long as they lived, or their estates
would continue to exist. But public policy makes it ex

pedient that insolvent debtors, instead of being forever
entangled by obligations as enduring as the task of Sisy
phus, shall be given a fresh start in life under the benevo
lent influence of the ordinary incentives to industry and

enterprise. The exhilarating effect of release from the
onus of debt is thus described by Shakespeare :

And when the mind is quicken'd out of doubt,
The organs, though defunct and dead before,
Break up their drowsy grave, and newly move

With casted slough, and fresh legerity.10
On the other hand, this benign policy must not be per

mitted to foster greater evils than unrelieved insolvency
produces. The mode of relief should be elastic and grad
uated according to the comparative merits of the conduct
of the debtors and the circumstances which led to their

insolvency. When obligations can be satisfied more easily
than through toil and sacrifice, far less effort to make hon
est payments is likely.
* Franklin, "Poor Richard's Almanac."
" "Henry V," IV, 1.
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The three fundamental aims of every modern bankruptcy
system, the distribution of the assets, the relief of the
debtor and the prevention of fraud, are largely social-
economic. The welfare of the creditors in parte and of the
whole credit system are taken care of in the equitable dis
tribution of the assets. In this connection can be noticed
the cardinal principle of bankruptcy legislation which
required a departure from common law practice. Ordinarily
while solvent, a man may pay whomsoever he pleases ; like

wise, any creditor whose claim is overdue may seize and
hold to satisfy his claim by legal process whatever property
of the debtor he can find. When the debtor becomes insol
vent this privilege ceases. The debtor is no longer per
mitted to pay whom and as he pleases, and the first creditor
who happens to learn of the condition can not levy up to
his full claim, then the second in like manner, and so on

until all the funds are exhausted, for, perhaps, still other
creditors would obtain nothing. It was in recent times
that legislators sufficiently recognized that in paying debts
and making levies according to the common law, the debtor
does not use his own property to pay his debts, nor do the
creditors who levy attach the property of the debtor, for he
has depleted his own property, and that is the precise rea

son for his insolvency. If he were permitted to continue
payments, he might pay some favored creditors with the
funds contributed to him by all his creditors. What remains
is not the debtor's property, but, perhaps, only a portion
of what really belongs to all of the creditors in common,
and from which if all can not receive full satisfaction, it is
only equitable that distribution should be pro rata. Equity
could not be extended to cover the situation, for it too
recognizes priority.11 As soon as insolvency is confessed
or detected, therefore, the bankruptcy law sets aside the
residue as a trust fund belonging to all the creditors, and
commences to operate for the liquidation and distribution
of it for the benefit of all.12
"A so-called "Creditors' Bill" in equity allowed the creditors to con-

vene and amicably adjust affairs, but although a step in advance
of the common law, it was not a summary procedure.

" This fund idea was known to the Scotch as early as 1621. By an act
of the Scottish Parliament of that year, Jac. I, c. 18, it was or

dained that, "no debtor after insolvency shall diminish the fund
belonging to his creditors."
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Since the common law afforded no relief, and the laws
of equity were too restricted to encompass these difficulties,
action in rem was devised. The claims of all the creditors
were reduced to one cause directed in a single tribunal, not
against the person of the debtor, but against his estate, his
res.is The United States District Courts are considered the
same court in different places, and an adjudication in one

branch of the court draws in and affects all persons cogniza
ble in any branch. An action in bankruptcy is considered
by many authorities not strictly in rem, but quasi-in rem.

Some of its applications are still in personam. They affect
the person of the debtor, and also the creditors by eliminat
ing their personal rights to full payment. Among other
innovations the transfer of property upsets the ordinary
procedure, or at least alters it. The usual transfer is not

used, but the right and title in the property are vested by
a judicial act without the concurrent acts of either of the
parties. Previously, by the operation of the law, it was

vested in the assignee. Under the new form of procedure
claims and preferences are investigated, are allowed or

disallowed, the property is liquidated and the fund dis
tributed. The conflicting claims of creditors prevent their
acting as a homogeneous body and hence the need of admin
istrative or quasi-judicial officers. This gives rise to pro
fessional interests in the assets, not cognizable by the com

mon law.
Relief from incumbrance constitutes the chief benefit of

the system for the debtor, while the third aim, the punish
ment of fraud, prevents any attempt against the sanctity of
the credit system. The provision for a discharge is gen

erally considered the key to the efficiency of the system and

through it, as a control valve, the courts are able to bring
moral censorship to bear on the conduct of all debtors, and
by this method a high standard of commercial integrity
is encouraged and maintained. Preferences, collusions and
the sequestration of the assets constitute an impediment to
the securing of the coveted release, and if the attempt is
made it is rendered futile and punished by the law. In
addition to prompting discontinuance in season by mag-

" For the origin of action in rem., cf . Pollock & Maitland, "History of
the English Law," etc., II, 173, 203.
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nanimous relief, this legislation also discourages over-trad
ing, since no preference can be given to friends, capitalists
or usurers.14
This excellent system of laws brings honor to our credit

system abroad. Foreign merchants are confident that the
American credit is safe, and that in the ordinary failure
their share of the dividends will be just, certain and equal
as if they were living in the same city as the debtor. The
beneficent effects of a bankruptcy law on the business of a

country is generally conceded. With us it has diminished
the number and severity of failures, it has established and
extended the credit system, it has afforded additional ad

vantages for the good order of society, and finally, in a

great degree, it has contributed to the solidarity of the
commercial edifice.
The common welfare is the foundation and object of the

doctrines of bankruptcy relief derived in foro interno, or
conscience, as well as in foro extemo, or the courts. The

bankrupt occupies a peculiar and debatable position in
the eyes of legists and moralists. A fraudulent bankrupt is
not to be considered as entering into this discussion, since
he deserves no indulgence from society, but should be

exposed to criminal prosecution and imprisonment. This
treatment concerns only those who fail to pay their debts,
not those who fail to avoid paying them. On the other

hand, to release a debtor from encumbrances or even from

prison is no impairment of a contract. The justice of

repudiation of claims will be developed later ; but imprison
ment is not an express or implied condition and release is

simply a suspension of a legal sanction for the violation of
the terms of the contract.15
14 The bankruptcy law "acts as a preventative and check to overtrad

ing, by largely preventing the giving of preferences by the insol
vent." Brandenburg, "On Bankruptcy," 4. Cf. Cadwalader, J.,
in re Woods, 7 N. B. R. 126.

" "Imprisonment, as a civil remedy, admits of no defense, except as it
is used to coerce fraudulent debtors to yield up their property to
their creditors, in discharge of their engagements. If there is no

property, or after yielding it up, to imprison them is a refinement
of cruelty, and an indulgence of passions, which could hardly find

apology in an enlightened despotism; and are utterly at war with
all rights and duties of free governments." Story, "Commen

taries," II, 48.
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In the absence of fraud or criminal negligence, the bank
rupt although not guilty, is not wholly innocent, for the
creditor has rights which must not be violated even if
adversity be the cause of the bankrupt's condition. His
claims are a part of his property, but his rights are partially
offset by the paramount rights of the community. A pri
vate right must always give place to a general good. But
this law also operates for the creditor's advantage, for if
the insolvent debtor remain under the burden of debt, the
fund will gradually be further diminished, perhaps depleted,
while the creditor will procure nothing more except in the
case of the punctilious man who, in any event, would
make restitution. By relieving the debtor, the community
is benefited by his experience, greater precaution and re

newed industry. In spite of his misfortune a debtor con

tinues to enjoy rights co-equal with the creditor. There
fore the State is called upon to administer, differentiate
and protect the rights of the debtor and those of the
creditor.16
Civil society can not be maintained without authority to

protect and enforce the definite individual rights of those
composing it in a manner conformable with the best interest
of society at large. To do this is the first duty of the State.
Its second duty is to determine and maintain indefinite
rights. To accomplish these purposes the State has the
right, by the natural law, to pass any positive law which

really favors the common good by the protection of some

private right. The norm of interference with private rights
is the public good. The relation of the debtor and the credi
tor is a relation of contract entered into with the fullest
intention of the parties thereto to accomplish that which
they promise. Is the authority of the State competent to
interfere with the relation of contract, and if it is, to what

10 Legal recognition of this doctrine, which equity loves, is thus sum

marized from in re Witkowski, 10 N. B. R. 209 :

"The purpose of a bankruptcy law is to place within the possession
of a creditor that to which he may be entitled within the shortest
possible time, and at the same time if the bankrupt has made a

fair and honest surrender and complied with the requisites made
of him, to give him a speedy release and let him begin again to

provide an honest living for himself and those dependent upon
him and again become a useful and active member of society."
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extent can it absolve a debtor from his debts? According
to what theologians call "natural justice," the debtor owes
the full amount which represents that which he has re

ceived, and he is obliged, coram Deo, to pay it. If he is un

able to pay in full, assuming the equal circumstances of all
the creditors, he should pay pro rata as much as he is physi
cally able to spare. If afterwards he prosper and is in a

position to pay the balance, he must do so. In this rule, in
the absence of the general good, all the doctors agree. It
is understood that in case the bankrupt does not become
able to discharge the debt, he is not culpable, unless he
assumed it knowing that he could not fulfill the obligation.
Physical or moral incapacity will be a valid excuse as long
as it lasts, for if he can not make restitution without reduc
ing himself to beggary and those depending upon him to
wretched circumstances, it will be sufficient if he have the
desire to restore what belongs to his creditors.
For the common good, however, the State has authority to

interpose and to set aside the rules of "natural justice."
By virtue of this power bankruptcy laws have been estab
lished, which relieve the debtor who has complied with all
the legal requirements and protect him against the courts
and invocation of authority for the exaction of additional
payments.17
" "It may be safely held that the civil power has authority under cer

tain circumstances to enact such a law as would release the debtor
from the obligation of full payment, while that obligation might
have remained if the law did not exist." Slater, "Manual of
Moral Theology," with American notes by Martin, I, 440.

"If the legislative body of any nation confining itself to matters
subject to its jurisdiction enact a measure whose effect will be to

promote the public good, there is no sufficient reason to deny it
such authority. . . . There can scarcely be a doubt that the civil
authority can release a bankrupt from all future liability if it
choose to do so. Especially in trading communities it may be for
the public good that an honest but unfortunate trader should be
able to begin again, without being weighted with a heavy load of
past debts. If the law releases a bankrupt debtor from all future
liability, the rate of interest will soon accommodate itself to the
circumstances." Ibid., p. 438.

In arguing states' rights, Calhoun held the contrary view:
"If by discharging the debt he meant releasing the obligation of the

contract, either in whole or in part, that neither this government
nor that of any of the states possessed such a power. The obliga-
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Is this law just? Moral theologians agree that it is, for
it promotes the common welfare. Considered in the specific
case it has the appearance of a discrimination in favor of
the debtor by removing a disability which would impede
him throughout life. Also it is a hardship on the creditor

by depriving him of his claims. Such consideration is not

thorough. Our government chooses from the population a

certain number of young men and gives them the advantage
of training and education at the Military Academy at West
Point and the Naval Academy at Annapolis. What is the

object sought? It is not the improvement of the individual
in se. The greater good which these young men will be
fitted to accomplish for the nation is the purpose of these
institutions. The State is permanent and takes measures

for its protection. Upon the same theory lepers are iso

lated, tuberculosis sanatoriums are established, and the care

and education of orphans are made duties of the State. In

order to accomplish the public good, in bankruptcy relief as
well as these other matters, some individuals obtain a

mediate though secondarily intended advantage.
It is established that the State can relieve debtors to

whatever extent is necessary to achieve the purpose of the
common good. Now arises the question in regard to which
moralists divide into two schools. Both schools agree that
the State could, if it were considered necessary for the com

mon good, relieve a man not from only legal bonds but also
free him in conscience. The first school says that the
State's purpose is accomplished by relieving the bankrupt
in foro externo, it is not necessary to extend the relief to the
ease of the conscience and hence the State has not the actual
power to do so and the obligation remains after the legal
discharge, if the bankrupt ever becomes able to discharge
it. It maintains that the State has exhausted its powers
when it permits courts legally to discharge all debts and

tion of a contract belongs not to the civil or political code, but the
moral. It is imposed by an authority higher than human, and
can be discharged by no power under heaven, without the assent
of him to whom the obligation is due. It is binding on the con

science itself. If a discharged debtor had in his pocket the dis
charges of every government on earth, he would not be an honest
man should he refuse to pay his debts, if ever in his power."
"Works," III, 512.
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claims, and that its function ends when the debtor's physical
and social progress is no longer materially impeded. Its

members say that a cessio bonorum, whether voluntary or

ordered by the court upon the petition of the creditors, does
not of itself and independently of the forgiveness of the
creditors or other considerations, relieve the debtor of the
moral obligation of making full payment out of his future

acquisitions if he becomes able to do so. Against, or rather
qualifying this view, Ortolan, a legal authority, observes:
"The release from debt is always classed as a donation in
Roman law,"18 and he refers to the law cessio bonorum.

Macleod, the economist, states that, "The release of a debt
is in all cases equivalent to a gift or payment in money."19
Most theologians do not consider it so unless it is expressed
or clearly implied. They deny that the public good is not

completely accomplished unless the debtor's conscience is
also relieved, and assert that the bankrupt is bound in con

science to pay a debt which he no longer legally owes.

Lemkuhl expresses the opinion of practically all theo

logians that, "The insolvent laws of England or of any other
country cannot, of themselves, discharge the conscience of
the debtor from further liability for his debts.20 Slater ob
serves: "In most countries, as in America, it seems that
the law only grants the bankrupt exemption from future
molestation on the part of his creditors ; it does not free him
from moral obligation to pay his debts in full if ever he
becomes able to do so."21 Archbishop Kendrick published
his work on "Moral Theology" shortly after the enactment
of the law of 1841. In his observation on this law he pre
ferred the opinion that the Congress did not intend to lib
erate the conscience of the debtor, and he held as probable
the opposite opinion.22 Konings, another well-known Ameri
can theologian, was somewhat in doubt and refrained from
giving an opinion on the question.23 Most theologians, per-
18 "Explication historiques des inst. Just.," liv. II, 543-57.
""The Theory of Credit" (Lond., 1889), I, 280.
5i "The Casuist," I, 172.
" "A Manual of Moral Theology," I, 438. In England, cessio bonorum

was known as "The Lord's Act." Story, II, 48.
" "De Justitia," n. 207. Ceterum quum probabile sit Congressum

dominio usum ut obligationem etiam conscientiae tollat, etc.
" An cessio bonorum a solutione integra liberet? Mor. Theol., n. 861.
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haps nineteen out of every twenty, hold the opinion that, in
the ordinary case, without extenuating circumstances and
without serious inconvenience to himself and those depend
ent on him, a bankrupt is bound coram Deo to pay the bal
ance of the debt.24 The law simply destroys the legal con
tract.25

This opinion seems to be supported by the natural feeling
of the bankrupt and the attitude which society and the State
assume toward him. Bankrupts are prone to feel guilty,
just as any other debtor feels, until the debt is satisfied. A

strong presumption that the State has not the power to
afford relief beyond the legal discharge arises from the fact
that the European States withhold privileges from the

bankrupt until he has paid his debts in full. Tanquerey
states that this is the case in France,26 and Bulot nicely
states the theory of the French law that article 1270 of the
Code defers but does not extinguish the debt.27 The civil
law of Belgium is the same,28 and according to Bucceroni,
it is the same in Italy.29 This interpretation prevails in

Spain.30 Also, this fact demonstrates that the laws were

not made for the individual but for the common welfare.

Although generally commercial in spirit, from the early
days of the practice in the sixteenth century until the pres
ent time all the great theologians of Europe have held the
view that the moral obligation is not removed. Lugo
wrote that the consensus of opinion of his contemporaries
was that the obligation can not be extinguished by the ordi-

!4Dr. Thomas Bouquillon held this view. Cf. "Theol. Mor. Funda-

mentalis," Paris, 1903. Cf. A. Tanquerey, synop. Theol. Mor. ed.
ter; sec. 289; also Myer, "Institutiones Juris Naturalis," II.

a Nemo tenetur restituere cum suo valde majore detrimento, quam sit
creditoris commodum. . . . Bonum inferioris ordinis restituen-
dum non est cum detrimento boni superioris aeque gravis.
Kutscher, "Doctrine of Restitution."

28 In Gallia statutur debitorem non liberari nisi secundum ea quae
solvit, ita ut, si nova bona acquirat, teneatur ea dimittere usque
ad intergam solutionem. "Synop. Theol. Mor.," Ill, n. 674. Cf.
supra, n. 205.

" "Comp. Mor. Theol.," I, 659.
28 Genicot, I, n. 604.
29 "Instit. Theol. Mor.," I, n. 1466.
80 "Ferreres, Comp. Theol. Mor.," I, n. 719.
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nary law.31 Saint Alphonsus and Busembaum held the same

view, as well as Ballerini.32 To cite these few authorities
is sufficient. The preponderance of opinion of different

moralists, formed in different countries and times and de
rived by different courses of reasoning, is to the effect that
the obligation to pay the remainder of the debt is not re
moved by the operation of the usual bankruptcy law.
The second school contends that the State can completely

eradicate the debt, even in conscience. Doctor Crolly, for
merly a professor at Maynooth College, and an eminent

theologian, in his work, contends that the laws of England
entirely exonerate from debt both in the court of law and
in conscience.33 Martin, in his American note to Slater's
work, reveals himself a disciple of this doctrine. His first

argument is that incomplete discharge would be a curtail
ment of the power of the State and the purpose of the law.
He writes: "This end is more effectually attained if the
act is extended to liberate the debtor from the moral obli
gation of making full payment, and there is expediency for
such extension." He continues, there is nothing in the word
ing of the act of the United States which prescribes legal
release only, the act discharging all provable debts except
such as are excluded by it. Then he applies one of the inter
pretative rules of canonists: Ubi lex non distinguit, nec

non nos distinguere debemus. His next proposition is based
on the nature of conscience and is inconclusive. He says
that seventy-five per centum of the bankrupts of our coun

try are non-Catholics, who, unrestrained by the institution
of confession, "pay no attention to obligations of conscience
of this kind, being occupied solely with escaping penalties
for the violation of civil laws." The twenty-five per
centum, who are Catholics, he thinks, have more highly
developed consciences and are thereby bound to pay the
residue.34 In order to be equitable, giving like advantage
31 Vera tamen et communis doctorum sententia negat extingui obliga-

tionem restituendi, etc. disp. 21, sec. 3, n. 40.
32 Quod si (bonis cedens) tamen postea redeat ad pinguiorem fortu-

nam, tenetur adhuc restituere. Lib. IV, n. 699. Ballerini, "Opus
Theol. Mor.," Ill, 451.

ss "De Just, et Jure," III, n. 1232.
M "Manual," 440 et seq.
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to Catholics and non-Catholics, the law should be inter

preted to release all, or none, in conscience, and since some

will not continue bound in conscience, the law should be
construed as conferring plenary release.35 Martin states
further: "If the bankrupt law be so interpreted that the
moral obligation remains, the civil authority would appear
to be protecting dishonest people in their dishonesty, since
it would virtually say to such bankrupts, 'You need not pay
the balance of your debts.'36 .... It is plain that the civil

authority would thus be acting against the purpose for
which both itself and the bankruptcy law were instituted
and therefore beyond its power." He states that he has rea
son to believe that Sabetti and Konings, if writing today,
"Would hold the debtor's obligation extinguished, either on
the ground of full remission being granted under the Act,
or by the consent of the creditor."37
The conclusion of the casuist38 based on Marshall's deci

sion in Sturges vs. Crowninshield,39 which Martin also uses,
is a glaring non-sequitur. A close study of Marshall's rea

soning shows that the discharge to which he referred was

a legal discharge only, when he said : "The insolvent laws
of most of the States only discharge the person of the debtor
and leave his obligation to pay out of his future acquisitions
in full force." These State laws were based on the Roman

law, cessio bonorum, which exempted only the person of the
debtor from imprisonment, and if philosophers or theolo
gians adopt cessio bonorum as the basis of their reasoning,
they can not conclude that the debt is morally obliterated.
Martin suggests a circumstance which would remit the

obligation even in conscience. This is the virtual remission
of the debt by the creditor on account of modern business
methods and conditions. Business men are presumed to

enter into an implied agreement that in the event of a bona

fide failure the assets are to be accepted in full settlement.
These catastrophes are calculated for and terms are made

85 The references from Martin must not in any way be construed as

indicating the opinion of the writer on this point.
88 Ibid., 442.
" Ibid., 447.
8S I, 174.
'-' 4 Wheaton, 122 et seq.
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with such contingencies in view. A wholesale firm com

putes its probable losses from failures in a specific period
and distributes it in the price of goods sold on credit, which
may be viewed as a premium paid for credit. Thus all the
debtors pay a proportionate share. Were there no such con

tingencies, rates and prices would undoubtedly be lower. If
an honest retailer fail, the wholesale house or manufacturer

gets his assets, and his fellow buyers and the bankrupt have
long before made up the deficit. If the bankrupt owe any

one, it is his fellow traders, but they are too numerous and
the amount too slight in the individual case to become the

subject of consideration.40
There is weight and merit in the contention of the second

school that the law should be applied so as to obliterate all

liability, if it is considered as a matter of argument, but it
is to be feared that practical adoption of its view would be

morally corrupting, a result not desired by theologians, leg
islators, business men or anybody. That it is inexpedient
is proved by the success and adequacy of the prevailing in

terpretation.
A few eminent teachers assert that in accepting divi

dends out of the assets, the creditors remit the debt. Of
course, these arguments, or any which go to quiet the con

science, do not apply in cases of private debt, such as money
borrowed from one not in the business of making loans, or
in the case of a personal charge, owed to a dressmaker, etc.,
who takes no security against losses.41 Some rigorists go
so far as to consider future acquisitions, talent, industry
and integrity, as well as present possessions, the basis of
credit and within the conditions of the contract at its mak

ing. Others have thought that an undischarged bankrupt
or one who has not paid the deficiency should not be per
mitted to contribute to the support of the church or to

public charity. They consider that he can not do so in
Christian honesty.

Sabetti, in his "Moral Theology for the United States," holds that:
Attamen si quandoque ex rerum adjunctis apparet ereditores velle
omnia condonare, vel alicubi ita fieri commercium ut ratio
habeatur inter mercatores probabilis futurae cessionis bonorum,
non videtur tunc cur imponenda sit obligatio in perpetuum, n. 463.

"Casuist," I, 176.
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We come now to a summarized consideration of the

development of the Federal bankruptcy system. The origins
of its numerous doctrines are found scattered over the
civilized world throughout a period of twenty-five centuries.
From a legal procedure adopted for the benefit of the credi
tors it has been transmuted into a commercial policy
abounding with utility and profit alike for the debtors and
the creditors of the entire community. It has been evolved
in conformity with the exposition of William Penn, when
he declared:

"We have (with reverence to God, and good conscience to

Men) to the best of our Skill, contrived and composed the
Frame and Laws of the Government, to the great End of all
Government, viz., to support Power in Reverence with the
People; that they may be free by their just Obedience, and
the Magistrates Honourable for their just administration;
For Liberty without Obedience is Confusion, and Obedience
without Liberty is Slavery. To carry this evenness is partly
owing to the Constitution, and partly to the Magistracy;
Where either of these fail, Government will be subject to
convulsions ; but where both are wanting, it must be totally
subverted; Then where both meet, the Government is like
to endure. . . ,"42

The legal, moral and social-economic principles which
inspired and guided the Constitutional Convention in pro
viding for the system, the legislators in producing it and
the courts in defining and interpreting it, have been, in a

measure, explained. The opinions of authorities have been
cited and quoted to show the lodgment of ample powers for
the purposes of the system in the National Government.
The limitations on the States in this respect are now uni
versally admitted, and the agitation for States' rights in
this and other respects is now but a matter of history. The
various laws which served as stepping-stones to the ade
quate laws of the present day have been reviewed with re

gard to their principal features. It is impossible to discuss
in a limited space the details of the existing system. A
cursory examination of its distinguishing features begins
with the summary seizure of the insolvent debtor's property

"Preamble to the Frame of Government," 1682.
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for the purpose of proportionate division of the residue

among his creditors, and such discussion is within the

domain of legal disquisition.
The race of diligence among creditors is at an end. To

accomplish in the highest degree the ends of justice all
causes are cognizable by Federal courts with ample powers
and uniform procedure. The bankruptcy courts are estab
lished in every county throughout the United States. A

long step in advance is made by bringing the proceedings
home to those who are in no position to bear the expense
of a trial in a court sitting at a distant place. Bankrupts
or their creditors could not be furnished a more simple, less
expensive or more expeditious procedure. The surrender
of the debtor's estate free from preferences is demanded.
The law provides for the appointment of receivers and
referees with power to allow or disallow claims, to take
measures for the preservation and liquidation of the assets

and to determine all controversies while so doing. Author

ity is given to arraign and try the principals, officers or

agents, and to enforce decisions by fines or by imprison
ment. In case of necessity, the parties to a controversy
may be extradited from one district to another. Not the
least among the virtues of our law is its inexpensiveness.
Every effort is made to keep the costs at a minimum.

Expedition is encouraged by making the dividends to the
creditors payable at stated times and the reasonable fees
of the officers payable in the final stages of the process.
The crown jewel of this legislation is its capacity legally
to discharge the bankrupt from the payment of his prova
ble debts, and to enable him subsequently to enjoy with

tranquillity the fruit of his labor.
The history of these laws is evidence of man's humanity

to his fellow man. While all concede that as long as men

barter, insolvency will be one of the evils of society, it is
now regarded, not as a crime, but as a misfortune, not as
a disgrace, but as a malady which needs the soothing rem

edy of sympathy and encouragement.
There are many unanswerable reasons applying at all

times and in all conditions and stages of government which
prove that such system should be a permanent part of the
national legislation. In beholding the excellent laws for the
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relief of insoluble debt in the United States, a line in Frank
lin's farewell address to the Constitutional Convention re

curs as applicable to this clause of that Constitution to

which he referred. He said : "It astounds me, sir, to find
the system approaching so near to perfection as it does."43

" Elliot, "Debates," V, 554.



BRITISH TAXATION OF FOREIGN FIRMS

By Guerra Everett

HPHE case of Wilcock vs. Pinto,1 decided in the Court of

Appeal on July 25, 1924, has caused so much anxiety to
American exporters that a summary of the whole situation
relative to the incidence of British income tax on non

resident foreign firms may serve a useful purpose.
Modern2 income tax history in England begins with the

Act of 1842. 3 This Act, in Section 41, established the lia
bility of non-residents (except citizens of the Dominions
and Colonies) trading within the country through an agent
to pay income tax. A foreign firm was considered to be

trading or carrying on business within the country when
the following conditions, or some of them, were regularly
present :

(a) the contract was made in the country;
(b) the merchandise was delivered in the country;
(c) payment was effected in the country.

1 Wilcock, H. M. Inspector of Taxes, v. Pinto & Company, in the name

of F. Kummer; T. C. No. 138. Special Circular No. 59, Division
of Commercial Laws, United States Department of Commerce
(review by American Trade Commissioner Charles E. Lyon,
London).

2 The income tax was devised by the younger Pitt in 1798, as a weapon
against the ascendent power of Napoleon, and incorporated in
"an Act for Granting to His Majesty an Aid and Contribution for
the Prosecution of the War," 38 Geo. Ill, c. 16. It was regarded
as a war measure, and was repealed after the Treaty of Amiens,
in 1802. It was revived in greatly improved form upon the
resumption of the war in 1803, by 43 Geo. Ill, c. 122, but repealed
again after Waterloo, and was not imposed again until Peel's
Ministry of 1842. See Report of the Royal Commission on the
Income Tax, Appendix No. 1, Brief History of the Income Tax.
For summary of income tax history since 1842, see Snelling,
Dictionary of Income Tax and Super Tax Practice, ch. 1.

3 5 and 6 Vict., c. 35.
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The distinction between non-residents trading by an

agent within the country, and those merely trading with
the country through the mediation of a broker, traveler, or
"commission agent," was confirmed in 1896 by the House
of Lords in a series of cases4 brought to determine the lia

bility of certain French wine exporters who employed Eng
lish brokers.
This broad distinction sufficed between 1842 and 1915, a

period which witnessed the foundation of many permanent
British-American trading houses. During that period, if a
non-resident firm employed an English agent through whom
it traded within the country, such resident agent was

chargeable for the income tax payable by the foreign firm
in respect of the profits of such business, provided such

agent
(a) made contracts of sale on behalf of the foreigner,

and

(b) received payments for the goods so sold, on be
half of his foreign principal.5
The Finance (No. 2) Act, 1915

In the latter part of 1915, the attention of the House of
Commons6 was directed to two alleged abuses which tended

4 See Grainger v. Gough, Law Reports (1896), A. C. 3 T. C. 462: "All
that the appellants (brokers) have done in Great Britain on

behalf of their principal (a French wine merchant) has been to
canvass for orders, to transmit to him those orders, when ob

tained, and in some cases to receive payment on his behalf.

Beyond this he has done nothing in this country, either personally
or by agents." "The mere fact of a foreigner selling his goods
to English customers does not constitute an exercise of his trade
within this country, although he is trading with this country.
But it was argued that the habitual employment of agents to
obtain orders, and transmit them abroad, constitutes the act of

selling to English customers and an exercise of trade in this
country. I am unable to accede to that argument. Canvassing
for custom is no doubt ancillary to the exercise of trade * * *

but he (the foreign merchant) exercises his trade where he makes
his sales, and the profits come home to him." "No merchant
exercises a trade beyond the limits of his own country so long as

all contracts and deliveries are made within these limits."
The receipt of payment by the brokers was a strong circumstance

but not decisive. Werle & Co. v. Colquhoun (1888), 20 Q. B. D.
735.

�Act of 1842, supra, Sec. 41.
' Hansard, 17th Nov., 1915, Col. 1870.
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to vitiate the effect of these provisions, to remedy which
the Finance (No. 2) Act, 1915,7 carried two new provisions.
The first (Section 41, Sub-section 1) extended the liability
of the agent notwithstanding that he did not receive pay
ment of the proceeds (see (b), above). The second Sub
section 2) extended the liability of the non-resident firm by
making such non-resident chargeable, through the agent, in
respect of "any profits arising, whether directly or indi

rectly, through or from any branch, factorship, agency,

receivership or management."
Apparently there was no intention on the part of Parlia

ment to change the existing distinction between foreign
traders trading with and those trading within the country.8
The intent was to frustrate collusive arrangements between
principals and representatives who carried on regular
agency dealings under color of bona fide brokerage sales,
and was especially aimed at non-residents who evaded the
law through the use of specious technicalities, such as the

particular manner in which the contracts of sale were made.
Coming as they did in war time, the new provisions were

not pressed, and the occasion for testing their full import
did not arise. After the Armistice, they were embodied
as Rules (All Schedules), 5 to 11, in the Income Tax Act,
1918,9 which was a code integrating all the subsisting laws

passed subsequent to the original Act of 1842. Thereafter,
the extraordinary conditions due to the war having abated,
and the personnel of the Inland Revenue having been
strengthened, this phase of the tax began to receive atten

tion, to the alarm of foreign traders and various British
interests.

The Royal Commission of 1919-20

In consequence of this and other troublesome problems,
a Commission was appointed by the Crown in 1919 to in

vestigate the whole subject of income taxation. This Com
mission took much evidence tending to express the distrust
' 5 and 6 Geo. V, c. 89, See. 31.
8 Hansard, supra, note 6. F. Greenwood (Surveyor of Taxes) vs. F. L.

Smidth & Company, 8 T. C. 193: sustained by Court of Appeal
(1921), 3 K. B. 583; and on Feb. 27, 1922, by the House of Lords
(1922), 1 A. C. 417.

� 8 and 9 Geo. V, c. 40.
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of English agents and manufacturers' representatives con

cerning the true implication of Rules 5-11.

Notwithstanding the evidence produced at the hearings,
the Commission took a strong stand in favor of retaining
the Rules and leaving them to the interpretation of the
courts; it even recommended the further extension of the
already comprehensive language of the Rules.10 Conse
quently, Parliament took no steps to modify the objection
able provisions.
The report of the Commission took account of two gen

eral classes of abuse. First, it was said that under cover
of the exemption accorded brokers and commission agents
many true agency activities escaped imposition of the tax.

Second, even when the agency relation is openly admitted,
the real profits are concealed through manipulation of the
invoice figures.
With regard to the second problem, the Commission re

ported as follows :

"As to the particular method of arriving at the amount
of profits made by a non-resident trading in the United
Kingdom, we cannot suggest any invariable rule. Where,
in default of any other method of calculating profits it is
necessary to make an estimate of profits based on turn

over, the percentage adopted should be fixed by reference
to the results shown by British resident traders in the
same class of business. Although the computation of
actual profit may be difficult, we consider that non-resident
traders will be able to devise ways and means of produc
ing to the assessing or appeal authorities a satisfactory
system of accounting if in any case the assumed rate of

profit on turnover should be fixed too high" (Report of
10 "There is one small alteration which we recommend should be made

in Rule 10 of the General Rules of the Income Tax Act, 1918.
The rule appears to lay down the principle that a broker cannot

possibly be a resident agent so as to bring him within the scope
of the tax. We do not suggest that every broker should be
chargeable on behalf of his nonresident principals; but we recom

mend that the existing law with regard to regular agents should
be extended so as not to exclude the case of a broker who is really
acting as a regular agent. The object of this recommendation is
to ensure that a regular agent shall not escape merely by reason

of the fact that he may be entitled to call himself a broker.''

Report of the Royal Commission, par. 51.
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the Royal Commission, Paragraph 50). In this connection
it may be said that the Internal Revenue now claims the

privilege of examining the books of such foreign firms.

The Case Of Wilcock vs. Pinto

Our present inquiry, however, is concerned principally
with the first of these two problems. What constitutes

trading with the United Kingdom by intervention of a

broker or commission agent, and what acts operate to

change the status of such broker or commission agent into
that of a true agent, to trade through whom serves to

subject the foreigner to income tax? The question is im

portant, not only on account of the principles involved, but
also because of the present high rate of British taxation.
The matter was brought to a test11 last July by the In

ternal Revenue, in seeking to hold one Kummer, the Man

chester representative of the Egyptian cotton firm of Pinto

& Company, for income tax on the sales of the latter in

England. The trial court found that Kummer was a

"broker," and not an "agent," and that he was conse

quently not liable for the claim against Pinto. On appeal,
this finding was reversed, and Kummer held to be an agent
on four grounds : (a) The principals so defined him in their

correspondence; (b) the representative "arranged" the
contract agreements between the purchasers and sellers;
(c) the business was a regular one continuing over nine

years; and (d) wide discretion was imposed upon him by
his relations with Pinto & Company.12 The classic tests
seem to have been ignored or abandoned entirely.
If the decision has not altogether abolished the functions

of broker or commission agent, it has confined them to

exiguous limits.13

Some Economic and Legalistic Considerations

The policy of taxing the foreigner through his British
representative affects two classes of business in that coun-

11 Wilcock v. Pinto, supra, note 1.
12 Special Circular 59, supra, note 1.

""As I understand that expression ('broker'), it is used technically,
and is used in reference to a class of persons who, by the custom

of certain markets, are entitled and recognized as being entitled,
to act for both purchaser and seller." (Lord Justice Banks, at
p. 5.)
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try, the very important entrepot trade,14 and the "business
of middlemen, such as brokers and commission men who
sell service by arranging for distribution, insurance, pack
ing, financing, etc., and who thus help to offset the excess

of import over export of goods." Strenuous efforts have
been made to protect the interests of legitimate commis
sion agents,15 although the latter fully recognized the right
to tax foreigners actually doing business within the coun

try.16 The Royal Commission did not share17 the anxiety
" "We desire to restrict the application of our recommendations so as

to ensure that the entrepot trade of the United Kingdom is not

endangered. The circumstances attendant on the conduct of that
trade are not, we consider, such as to constitute trading within
the United Kingdom. Consignments of goods are made to this

country for sale in the open market, and this is done because

England chances to be the country in which the international
market for many classes of goods is situate. This class of trade
is clearly distinguishable from the trade conducted by the non

resident whose profits were intended to be brought within the
income tax charge by the Act of 1915." Report of the Royal
Commission, par. 52.

11 "Our whole point is to protect the bona fide commission agent repre
senting one or perhaps three or four manufacturers. Perhaps
another year he will lose one of those manufacturers, and the

following year he may get one or two more, but in many cases

he has not a definite contract ; he is not authorized to do anything
except offer samples of that manufacturer's products. He is not
authorized to accept a firm contract, because in the meantime
local conditions may cause a price to rise, and he is not author
ized to promise any particular delivery, because he does not know
until an order reaches his manufacturer what conditions are

influencing that delivery. He is not authorized to collect money;
he is not authorized to buy; he is not authorized to sign for them,
and he is not authorized in any way. He is merely a glorified
commercial traveler; but he is an independent merchant and has
his own office, and he has to pay income tax and excess profits
duty on whatever he makes on the surplus of his commission over

office expenses." Minutes of the Royal Commission on the
Income Tax, par. 6286.

" "We are not out in any way to protect the agent who is actually
carrying on the business of the manufacturer within this country.
We know several cases where a man only represents one manu

facturer. The manufacturer probably pays the office rent, and

probably pays this man a guaranteed minimum per annum, and
their place in London is ipso facto probably a branch of the

foreign manufacturer. There is no real reason why tax should
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of the brokers, who felt that their principals would discard
their services and employ other means, such as travelers
and correspondence arrangements.
The attitude of the courts has put into the hands of the

Inland Revenue a powerful weapon against the foreign
firms, although it remains to be seen whether it will be

exercised in other than flagrant cases of tax evasion. Never

theless, American exporters who desire to remain beyond
the reach of this weapon are now constrained to modify
their relations with their British commission agents, or to
face the dilemma of exposing their agents to an unjust lia
bility for taxes or of employing travelers, drummers, or
technical brokers. Recognizing the uncertainty of the

present state of the law, the British tax authorities have

promised to consider, in advance of assessment, specific
instances that may be submitted, and to issue a statement

not be paid on income made in such a case as that." Id., par.
6288.

17 "It may be assumed that the nonresident trading within this country
is at present receiving a satisfactory rate of profit on his capital
so employed; and that unless income tax reduces the net return

on his capital to a point so low that a larger return is obtainable

elsewhere he will continue to trade within the United Kingdom.
For this purpose a regular agency, both as a means of obtaining
new business and as the cheapest mode of selling goods, is so

superior to other trading methods, that the nonresident is likely
to prefer the regular agency with a large turnover, even at a

rate of profit decreased by income tax, to an alternative method

which gives him, possibly, a higher net rate of profit (because
not subject to income tax) on a reduced turnover. We are not

convinced that liability to taxation will lead to a general closing
down of British agencies, for we believe that the advantages of a
regular resident agent (despite the liability to income tax) will
outweigh the temptation to use other methods of doing business,
such as the employment of commercial travelers. If, however, it
is found that nonresident firms now trading through resident

agents shut down their agencies, and endeavor to avoid the tax

by operating through commercial travelers or adopting other
alternative methods, the facts should be carefully watched, with
a view to securing an adequate contribution to the Exchequer in
respect of such trading." Report of the Royal Commission,
par. 49.
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�a sort of informal declaratory judgment�covering each
case. The situation has given rise to new departures in
the English law of agency,18 sales,19 conflict of laws,20 evi

dence,21 and procedure,22 worthy of consideration.

** One who acts as a "broker" habitually for the same principal may
become an "agent." Ericksen v. Last, 4 T. C. P. 422, cited in

Grainger v. Gough and Wilcock v. Pinto, supra.
19 A contract of sale is made in Great Britain when the British vendee

learns that the foreign vendor has accepted the order and that
the goods will be shipped. Wilcock v. Pinto, supra.

20 "We cannot recommend any change in the existing situation as to

double taxation of the same income by the United Kingdom
Government and by the Government of a Foreign State." Report
of the Royal Commission, par. 83. See, as to exemption accorded
the shipping trade between the United Kingdom and the United

States, Commerce Reports, United States Department of Com
merce, January 19, 1925, page 156.

11 E. g., examination of books of foreign firms.
12 Service by mail on nonresident for tax purposes is sufficient. Inland

Revenue Commissioners v. Huni (1923), 2 K. B. 563. Accord:

Whitney v. Commissioners of Inland Revenue (service on citizen
of the United States at New York), not yet reported; cf. Com
merce Reports, August 18, 1924, p. 447.



BOOK REVIEWS
LAW AND MORALS�By Roscoe Pound. The University of North

Carolina Press. 1924. Pp. iii, 156.

This book (small in size but large in content) treats of
the relation of law and morals as that relation obtained in
the nineteenth century. As the analytical and historical
schools of jurisprudence took prominent parts in that

century, and the philosophical and metaphysical schools
had by no means left the stage, it is natural that Dr. Pound
should treat of law and morals from the historical, ana

lytical, and philosophical points of view. In the twentieth

century he sees the scene shifting in jurisprudence to social-
philosophical and sociological pionts of view; and believes

that, although one phase of the problem of the nature of law
is that of the relation of law and morals, today the discus
sion of the nature of law is coming to be replaced by con

sideration of the ends and purposes of law in which morals
and ethics have an important part to play in the evaluation
of the ends of law and of the theories of "social control."
I can trace but scantily the trend of thought of this

unique volume. Only by a careful study of it can an exact

picture be obtained. A summary of the more salient points
of each lecture follows.

I.�The Historical View
The Greeks saw a more solid foundation for law in

morals�something common to and of the nature of all men
�than in the ever changing positive legal precepts of dif
ferent nations. "Right by nature," and "right by conven

tion or enactment," of the Greeks came to be differen
tiated by the Romans as "law by nature," and "law by
custom or enactment" (6). The Middle Ages accepted
Aristotle and Justinian and natural law�the needed
authorities for stabilization. Law was then backed by
philosophical theology; and divine reason was reflected in
human reason through natural law until the Reformation,
when Protestant jurist-theologians saw reason alone and
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without theology as the basis of the ideal moral law. This

persisted till the end of the eighteenth century when

Kant saw "immutable principles of positive legislation"
rather than "a body of moral and hence legal precepts which
is law in the same sense as the positive law only in a higher
form" (10). Yet, with Kant the idea of natural law re

mained as a critique and source of positive legislation, but
Kant's was a natural law of his own�"an ultimate princi
ple of right by deduction from a rational harmonizing of
free wills" rather than "a body of principles of right by
deduction from the ideal of the abstract man as a moral
creature" (11).
Whereas natural law in the seventeenth and eighteenth

centuries was creative, at the end of the latter century it
had developed into a philosophical jurisprudence conceiv
ing of positive law as declaratory of natural law, which, as
a result, attempted by reason to justify and explain, not
criticize, positive legal precepts. At this time, the rising
historical school saw law as declaratory of custom, not of
an ideal moral code�rather law that was found, not made.
But under the influence of Hegel, law was conceived to be

evolving, through "customs of popular action and of human
intercourse in civilized society" from "the idea of right,"
and later from the idea of freedom as a political idea, thus
overlooking "the chief factor in judicial and juristic shap
ing of legal precepts, namely, habits of thought as to what

comports with an ideal of the end of law and of a system of

legal precepts in view thereof." The natural-law theory, Dr.
Pound adds, "comes much nearer to describing this element
in what we call 'the law' than the historical theory of 'cus
tom' " (18). Custom in its broadest sense thus supplanted
morals as the basic element in the development of law,
overlooking the fact that custom of judicial decision was

mediately and often based on ethical ideas as much as the
custom of popular action.
In comparing law and morals, analytical jurists saw as

law only precepts enforced by the State; historical jurists
rather saw established traditional legal conceptions, sanc

tioned by "habits of obedience, displeasure of one's fellow
men, public sentiment or opinion, or the social standard of
justice" (25) ; and philosophical jurists saw chiefly
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ethical or "philosophical-political" ideas as the sanction, the
end, and the critique of law�called "natural law."

Again, law is undifferentiated from morals and religion
in primitive law, with religion and morals as the sanctions
and sources thereof. In the period of strict law, morals
outstrip law, which remains hard and unbending, with few

generalizations. In the next period of growth, the classi
cal period in the Roman law, "Greek ethical philosophy"
liberated the strict Roman law; in England, sixteenth-

century ethical ideas were used by the Chancellors ; and in
Continental Europe in the seventeenth and eighteenth cen

turies the natural law was serving to liberalize the law

(32-33). Morals and law thus became much more closely
identified. "Much of the disrepute of natural law at pres
ent," says the writer, "comes from thinking of it in terms

of the identification of an ideal form of familiar legal in
stitutions with the postulated eternal, immutable law of

nature, which obtained at the end of the eighteenth cen

tury rather than in terms of the classical creative natural
law of the seventeenth century. Historical jurisprudence
put a historical foundation under the former way of think
ing" (36).
Finally, in the period of maturity of law, which obtained

generally at the end of the nineteenth century, the ethical

conceptions which had been injected into law had already
begun to "crystallize" into hard and fast rules of law; the
mass of law was then subjected to judicial methods which

sought "abstract uniformity, formal predicability and out
ward appearance of certainty, at any cost" (37). Thus the
historical jurist reiterates that law and morals are to be
differentiated.

II.�The Analytical View.

Analytical jurisprudence went the farthest from natural
law or philosophy of law. But just as historical jurists set

up a natural law of their own, analytical jurists set up
"ideal patterns to which all law should conform" (44) .

They regarded entirely "the pure fact of law." What
natural law had discovered through philosophy, the analysts
thought they could find through pure analysis of existing
law. Law and morals, to them, only overlapped. This
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separation of the judicial function (which to the analytical
jurists is not concerned with morals) from the legislative
function (only which to them regards morals) had not been
thoroughly worked out in four cases: "In judicial law
making, in interpretation of legal precepts, in the applica
tion of law, especially in the application of legal standards,
and in judicial discretion" (47).
The divorce of analytical jurisprudence from ethics came

from two assumptions: They failed to see the historical
fact that lines of demarcation of the judicial and legislative
functions cannot be finely drawn; and assumed a probable
realization of the eighteenth century idea of a complete
body of enacted law which could be mechanically applied
apart from any body of ethical principles. Here, in the
second lecture, Dean Pound sets forth several points of con
tact between law and morals. Of course, the analytical jurist
is right in seeing that the legislator has greater freedom, in
making law, to follow ethical ideas than has the judge, who
is bound by precedents ; for the latter must regard the case

at hand as well as the fact that he is making a rule for
future cases. Thus, certainty of law, general security, and
predicability of judicial action are uppermost in the mind
of the analytical jurist. Nevertheless, Dr. Pound sees the
need of ideals (1) in judicial as well as legislative law

making (53) ; (2) where what Austin calls "spurious in

terpretation" (which includes "the process of finding or

making rules for new cases, or reshaping them for unusual

cases") comes into play (54) ; wherever "literal meaning
and context fail to yield a satisfactory construction," be
cause for them "the 'intrinsic merit' of various possible
meanings" (morals) must be determined (55) ; (4) in

every case also where "genuine interpretation" is used,
since "the court must determine whether the criteria of the
literal meaning of the words and of the text read with the
context yield a 'satisfactory' solution," which "will almost

always mean in practice, morally satisfactory" (56) ; and

(5) in a good many phases of the application of law, e. g.,
where there is a margin of discretion in equity, discretion
of the judge at law, and in the application of legal stand
ards where one finds a large moral element through the

theory of natural law. In all of these the premise of the
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analytical jurist of a potentially complete and adequate
body of law, sufficient to work out, through logic and in

terpretation (without ideals or morals) mechanically ap
plied, correct and satisfactory decisions, adequate and just,
so missed the mark in the nineteenth century as to give
rise to extra-legal administration of justice through boards
and commissions as attempts to overcome the general dis
satisfaction with the administration of justice through the
courts.

Thus, says Dean Pound, the law in action needs moral

conceptions at every turn; and to concede a few areas of
contact of law with morals will not do. Yet law and morals
are not identical. To analytical jurists the boundary be
tween them is thus found both in the subject-matter and
application of law: (1) Morals are for the individual,
subjective, a matter of conscience; law is objective, general,
not a matter of the individual conscience; (2) morals look
to states of mind, law looks to acts only, and to thoughts
merely to interpret the overt acts ; and (3) law is concerned

only with external as distinguished from internal morality.
Though these differences exist to some extent, Dean Pound
goes on to say, on account of the practical limitations in
the application of law, the nineteenth century jurists
carried them too far. And since the belief in the potential
existence of a complete body of positive law has been dis
pelled, jurists are coming to regard the morally inexcusable
as a criterion (so far as feasible) for legal liability, espe
cially where a relation exists; and to individualize the
application of law, especially in criminal cases, and where
legal precepts governing human conduct are involved as

distinguished from those involving the security of transac
tions and of acquisitions�property and commercial law.

Still, the law must deal with many things that are morally
indifferent (e. g., the number of witnesses to a will) ; it
cannot deal with some things of which it does not approve ;
it must often deal with cases where there is moral blame-
lessness or culpability on each side in the face of the fact
that there is no machinery in the law for accurate measure

ments of the quantum of culpability ; and likewise to insure
"uniformity, regularity, predicability" (83) by general
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rules, very often the law cannot be individualized or made
flexible enough to insure the ethical solution. So far, the
analytical jurist is right; but he does not stop there. He
refuses to identify law and morals except in a few very
restricted areas. Indeed, a reaction from this extreme
view has already begun. It is especially seen in a revival
of interest in "a creative natural law that would enable us

to make of our received legal materials, as systematized by
the legal science of the last century, a living instrument of

justice in the society of today and of tomorrow" (87).

III.�The Philosophical View

In the nineteenth century the philosophical version of
the problem of the relation of law to custom, debated by
the analytical and historical jurists, was whether law was

moving toward an identification with or differentiation
from ethical custom. After passing the early stage of
Roman law, when law, ethical custom, and social control
were undifferentiated, philosophy of law attempted to find,
in a later period of legal growth, the ideal in law,
an ideal body of legal principles by which to shape positive
rules. Thus, philosophy of law helped to bring about an
identification of law and morals, an infusion of the latter
as a creative force in law. Thus, too, philosophy of law
in this period of the development of every body of law
becomes the prevailing method in jurisprudence, which,
coupled with the influence of "theology for two centuries

prior to the Reformation," actually became "a branch of
ethics" (92) and a critique of positive law to the extent
in the seventeenth and eighteenth centuries of not merely
being declaratory, but determining the validity or invalidity
of positive legal precepts.
Thus, "ethically idealized Roman law, supplemented by

an ethical ideal of the end of law" [natural law] liberalized
positive legal rules as inherited from the Middle Ages (94).
"In the latter part of the eighteenth century * * * it
made the individual conscience the ultimate arbiter of

political and legal obligations" (94). One's "real con

science * * * as a rational moral entity" was "the
measure of the obligatory force of legal rules" (95). But

at the time there were only "absolute theories of morals,"
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which gave an objective standard "analogous to the pru
dence of the reasonable man in our law of torts" (94).
There was an objective moral code and not an individual,
subjective criterion for the validity of positive rules of law.
In fact, Dean Pound continues, as there was at the time
"a general agreement upon ethical custom" and "in looking
to some ultimate authority for decisive pronouncement on
the content and application of moral principles that made
the theory possible" (95), natural law could be "drawn
in any quantity without impairing the general security"
(102) . This could give stimulus to legal growth only when
ethical custom was in the main in general accord, and led

through Pothier and Lord Mansfield and his colleagues to

the use of natural law for judicial improvement. Later,
however, "when absolute theories have been discarded and
no authorities are recognized universally, and especially
when classes with divergent claims and desires hold diverse
views on fundamental points, natural law in the eighteenth-
century sense would make every man a law unto himself"

(102). Thus arose the historical school of jurisprudence
of Savigny and the historical science of the nineteenth cen

tury.
Thereafter, philosophical jurists also sought for a century

some independent, absolute, and universal conception as the
basis of law, and sought to contrast law and morals rather
than conceiving law as declaratory of moral principles, as

did Kant in his conception of the exercise of the freedom
of each consistent with the freedom of all others according
to a universal law, and in differentiating the inner self

(morals) from the outer self (law) . Yet "Anglo-American
equity * * * has preserved much of the seventeenth-

century identification of law and morals" (105). But
Kant's ideas were in line with analytical jurisprudence, as
were Hegel's, Ahren's and others', as to the differentiation
of law and morals. Nevertheless, both law and morals come

from "a fundamental conception of right or of justice, but
they differ in that in the case of morals our deductions give
us a subjective science while in law they give us an ob

jective science" (107).
Again, in the latter part of -the nineteenth century, when

"social interdependence" took the place of the conception
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of "individual independence," law was subordinated to
morals (107). "Faith in the spontaneous development of
legal institutions began to give way to faith in the efficacy
of effort to make or to shape the law to known [human]
ends" (108). General security was to be balanced with
the interest in "individual human life"; and morals were

consequently again injected into the law. A new period
similar in many respects to equity arose, with "a better

understanding of the relation of legal rights to so-called
natural rights" (108) . Social interests and the satisfaction
of as many human .wants as possible came to be regarded.
Thus the rise of the social-philosophical schools and "the
subordination of jurisprudence to ethics" came about (116) .

Indeed, conflicting human claims and interests, Dean
Pound goes on to say, must be weighed and evaluated

according to ethics. Ideals of the epoch or a "natural law
with a growing content" or "an ideal picture of the end of
law, painted, it may be, with reference to the institutions
and ethical custom of the time and place," may serve to

shape and develop legal materials (113). These are the

viewpoints of the Neo-Kantians. For the Neo-Hegelians,
"government, law, and morals, in the sense of ethical cus

tom, are factors toward the attainment of an ideal of civili
zation" (114). According to them, "jurisprudence and
ethics are both subordinated to * * * philosophy of

right and of economics" as the sources of the "jural postu
lates of the civilization of the time and place." (114-5).

The following paragraph probably sets forth as good as

any Dean Pound's conclusion of the whole matter:
"When so many heterogeneous elements enter into the

discovering and making and shaping and applying of legal
precepts, and thus enter into the very legal materials them
selves, we cannot bring the matter down to anything so

simple as the relation of law and morals" (122).
In this meagre outline of Dr. Pound's McNair Lectures,

delivered at the University of North Carolina in 1923, only
the bare trend of thought is imperfectly given. The book
contains a wealth of information, which is placed in a

philosophical setting and embellished with historical detail
too rich to be overlooked by any lawyer or student inter
ested in any phase of social science.
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After reading these lectures one has more faith in the

law; one feels more certain than ever that there is a per
sistent moral vigor in positive legal rules and principles;
that the ever-recurring question of the relation of law to

morals is proof of it, if proof be needed ; that philosophy of
law is again coming back to its proper position in juris
prudence ; and that ethics and natural law cannot be ousted
from their positions in directing the progress of civilization

through law.
An excellent classified bibliography of more than twenty-

five pages accompanies the volume.

Frederick J. de Sloovere.

CASES IN COMMON LAW PLEADING�By Prof. Charles A.

Keigwin.

In Prof. Charles A. Keigwin's "Cases in Common Law

Pleading," just published, the student of the law, beginner
or otherwise, has available a model of what such a volume
should be. While the author disclaims the purpose of offer
ing the book as a treatise upon common law pleading, his
admirable "summaries of doctrine upon several heads of
that subject," the discriminating selection and editing of
cases and the arrangement of topics produce a result both
illuminating and instructive upon a branch of law which
has always been regarded as among the most difficult and
obscure.
While Professor Keigwin does not share the long-main

tained prevailing opinion�and the prejudice against^
common law pleading, his own study of the subject has
evidently made him feel the necessity of affording other
students "an occasional clue to some labyrinth of appar
ently tangled learning." And his summaries, he tells us,
are confined to a few of the capital topics, and those "to
which especial intricacy is commonly imputed."
He has, in the opinion of the writer, most successfully

accomplished the task he set himself to perform.
Striking examples in the book of the clarity of his expo

sition are to be found in his treatment of such topics as

Trespass and Assumpsit, of The Replication De Injuria and
The Special Traverse. Throughout, the work is replete
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with evidence of Professor Keigwin's ripe scholarship and

exceptional qualities as a teacher of the law, qualities which,
as is well known, are manifested in the classroom as well
as in this very valuable contribution to the bibliography of
the history of a branch of the law which, however modern
opinions may differ upon the subject, made of its students
and practitioners of old precise and logical thinkers.
Following the foregoing general comment, it would seem

desirable to particularize somewhat more at length.
1. The preliminary historical sketch (pp. 1-16) is an

attempt to present, in brief compass, the conceptions of
the modern school concerning the development of the judi
cial system and the common law, with reference to the
actual political and economic conditions of the twelfth and
thirteenth centuries. This differs from the traditional

understanding of the subject, as stated by Blackstone and
such writers as Spence, in respect of inter alia, the long
persistence of the Anglo-Saxon courts, the limited juris
diction and purely fuedalistic character of the Curia Regis
(p. 5) ; the dispensatory nature and usurpatory effect of
the original writs (p. 6) ; the bold bid of Henry II and his
successors for an enlarged (and ultimately exclusive) juris
diction (p. 7) ; the original limited functions of the common

law courts, the origin of equity and the occasion of its
scope (p. 9) ; the reasons and purposes of the Statute of
Westminster II (p. 127) ; and the expansion of Case
(p. 132).
2. The actions of debt and assumpsit are developed with

some elaboration and with an historical sketch of the latter,
for the sake of making clear their differences in nature and

use, and their bearings upon other actions. The theory of
Debt and the History of Assumpsit are elaborated. Much
space is given to General Assumpsit with an account of its
origin, character and scope (pp. 187 et seq.) .

The article on the Theory of the Case (p. 275) will, it is
hoped, be found reasonable, and perhaps in a certain extent
go to prove that our ancestors were not so stupid and
bigoted as it is the fashion to represent them.

4. In the summaries of doctrine prefixed to the cases

upon the several topics, the endeavor has been toward sim
plification, an effort made necessary not by any intrinsic
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complexity or obscurity of the subject but because the ac

cepted texts do not allow sufficient space for the statement
of elementary principles and of the elucidative facts, and
also because the inherent relationships of various doctrines
are not elsewhere pointed out. Ex., gr., in the text books
the Traverses are presented before Duplicity, which comes

much later and with nothing to suggest that it accounts in

great measure for the different forms and scopes of the
Traverses. This inversion of normal order has been recti
fied ; and by this change, together with some simple explana
tory suggestions, such things as the de injuria and the

absque hoc are, if not made wholly acceptable, at least

stripped of their mystery and reconciled with reason. If
the treatment of these and other topics does not embody
the attempted spirit of freshness and note of modernity, the
writer believes that it will at least show that the old dogmas
possess a vitality and an intrinsic adaptation to procedural
exigencies which renders them neither antiquated in nature
nor unfit for present-day conditions.

5. Both the cases and the comment have been chosen for
the purposes of presenting the principles and that body of
doctrine which were formerly universally understood and
everywhere taught as constituting common law pleading,
of which the teaching has fallen largely into desuetitude,
partly because of the hosts of contemporary methods and
partly because the more and prevailing theory of peda
gogics is that the law is not a fact but a philosophy. Mak
ing all allowance for the necessity of progress, the reading
and reflection which the author has, in recent years espe
cially, found requisite evidently have impressed him more

deeply with the conviction that the more procedure is im
proved and transfigured by codes, practice acts, and rules
of court, the more necessary it is to understand the common

law scheme and its underlying reasons, which must serve
as the basis for every new method and as the point of
departure for all possible improvements.

6. Accordingly, in these pages is no theory save such as

is necessary to develop the rules of pleading, and no at
tempt at forward-looking suggestion of theoretical melio
ration; but the cases and the summaries will disclose that
quality which, for want of a better term, may be called
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"practicability"�that is, adaptation to the needs of one

who would teach, and of one who would learn, the actual
methods of pleading as embodied in the common law

scheme. The principal rules are well exemplified in the

cases, and the cases have been selected with a view to ob

taining the largest possible measure of judicial exposition
in the opinions.
The Lawyers' Cooperative Publishing Company is to be

congratulated for having added this book to their list of

publications.
F. L. SlDDONS.
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NOTES AND COMMENTS
CONSOLIDATED RETURNS UNDER THE FEDERAL REVE

NUE ACT.
In the Matter of Temtor Corn and Fruit Products Company,

Fed.

Section 240 (b) of the Revenue Act of 1918 reads:

"Two or more domestic corporations shall be deemed to be

affiliated (1) if one corporation owns directly or controls through
closely affiliated interests or by a nominee or nominees substan

tially all the stock of the other or others * * *."

Section 1309 of the Revenue Act of 1918 authorized the Commis
sioner to make all needful rules and regulations for the enforcement

of the provisions of the act and there was promulgated Article 633

which reads:
"* * * The words 'substantially all the stock' cannot be

interpreted as meaning any particular percentage * * * but

the owning or controlling of 95 percent or more * * * will be

deemed to constitute an affiliation within the meaning of the

statute."
The question herein involved is what is the meaning of the words

"substantially all" as used in the act. "All" is defined as the whole

quantity, extent, duration, amount; "substantially" is defined in

Webster's New International Dictionary as really, actually, essen

tially, materially, solidly.
In Adams vs. Edwards, 1 Federal Cases No. 53, wherein the inter

pretation of the phrase "substantially the same" was involved the

court adjudged that "two structures are substantially the same when

they are of the same material, if material is important; of the same

thickness, if thickness is important; or of the same form, when form

contributes to the result."
In this case the parent corporation owned 100 percent of the vot

ing stock of the subsidiary. The parent company filed a consolidated

return for the year under review. The referee concurred in the

action taken by the taxpayer when the original return was filed, also
in the ruling made by the commissioner that the corporations were

affiliated within the purview of Section 240 of the Revenue Act of

1918.
The court so far as the result was concerned adopted the conclu

sion reached by the referee but did not concur in all of the conclu

sions of law which the referee reached and so stated the reasons for

the conclusion thus:

"The statute provides that a consolidated return shall be

made when one corporation owns "substantially all of the capi
tal stock of the other."
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"The statute also provides that the Commissioner of Internal
Revenue shall require consolidated returns from affiliated cor

porations under regulations which he is empowered to prescribe.
But the question of the fact of affiliation is left, by the very
definition of what constitutes affiliation even in the statute itself,
a matter of judicial construction, and not a matter of adminis
trative or departmental regulation. It is too obvious for argu

ment, that it is not left to the commissioner to prescribe what
constitutes affiliation, for the statute fixes that, but what is left
to be prescribed by the commissioner's regulations is the man

ner of making the return. In short, the law itself says who
shall make a consolidated return. The Commissioner may only
say how such return shall be made.
"The Commissioner, then, had no power to say, as he has said

by his regulations, that 'substantially all the stock of the other'
means 95 per cent of the voting stock."

The regulations do not state that "substantially all the stock"
means 95 percent but does state that the owning or controlling of 95
percent of the stock will be deemed to constitute an affiliation within
the meaning of the statute.
Inasmuch as the parent corporation owned 100 percent of the out

standing voting capital stock of the subsidiary they were affiliated
within the purview of the statute and the oral opinion of the court
was obiter dictum.

E. D. L.

AUTOMOBILE REGISTRATION ACTS

On April 29, 1921, Mr. Todino obtained from the Ohio Farmers'
Insurance Company a fire and theft insurance policy on his auto
mobile. The policy had the usual "sole and unconditional owner"
clause.

On October 27, 1921, he procured a "correction" in the policy from
the insurance company's agent�an indorsement over to his wife,
Dorothy Todino, to whom he had given the automobile. Several days
later the machine was stolen and the insurance company set up non

compliance by Dorothy Todino with the Recordation of Bill of Sale
Act; that she was not sole and unconditional owner�and the defense
was adjudged good by the Supreme Court of Ohio.1
The court, in reaching this decision, came to the conclusion that

there could be no possible transfer of title of an automobile in the
State of Ohio unless a bill of sale, complete, properly executed and
witnessed, was delivered to the transferee and then was duly recorded.
The act referred to was passed on April 29, 1921, and approved May
14, 1921, and professed to contemplate the prevention of traffic in
stolen cars, to require registration and bill of sale to be given in the
1 Ohio Farmers' Insurance Company vs. Todino, 145 N. E. 25.
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event of sale or change of ownership of motor vehicles. Section (2)
of this act provided that:"
There is a further statement to the effect that any bill of sale,

though it be complete in all other particulars, if not verified before

delivery shall be null and void and of no effect in law.
In the decision the statement is then made that:

"In view of the requirement of the statute that a bill of sale
be verified before it can have force and effect, h.ow can it be

successfully argued that no bill at all may have force and effect?
Omission of action is not action. Nonperformance is not per
formance. Failure to do a thing is not the doing of it. The
absence of a paper is not the equivalent of a paper. As title
cannot pass without a verified bill of sale, and in this transaction
no bill of any kind or character was executed by the donor, or
filed by the donee (plaintiff), how can it be claimed that at the
time of the theft plaintiff was the sole and unconditional owner
of the car within the meaning of the policy?"

The court stated that this statute contemplated the protection of the

public, and that when a statute is enacted to protect the public against
fraud or imposition, or to safeguard the public health or morals, a

contract in violation thereof is void even though a money penalty
also is exacted.

By the decision this statute, designed as the court has stated "for
the sole purpose to prevent, in so far as is possible, the stealing of

automobiles, which * * * unfortunately had become and is still

so prevalent as to be classifiable as a near industry," is extended so

as to prevent fruition of a bona fide attempt to transfer title to

personalty; and the construction judicially sanctioned nullifies the

indemnity contract of an insurance company which has suffered no

detriment by the "voided" gift of the subject matter of the insurance.
The decision would certainly appear to transcend any valid exercise
of the police power in the protection of the public welfare in that
it might well be unreasonable that property be legislated inalienable

except by a recorded bill of sale. These propositions, summarized,
propound not only the question of the correctness of the conclusions
that there can be a valid transfer of title only upon compliance with
the provisions of the bill of sale act, but if the act warrants the

interpretation it has received, a constitutional issue would appear to

be raised.
It is noted that Article 1, 19, of the Constitution of Ohio states that:

"Private property shall ever be held inviolate, but subservient
to the public welfare,"

and that as amended September 3, 1912, Article XIII, 2 states:

�Ohio Laws, Volume 109, p. 3301.
"It shall be unlawful to sell, convey, give away, transfer, ex

change, receive, purchase or obtain any 'motor vehicle' or 'used

motor vehicle' within the state except in the manner and subject
to the provisions hereinafter provided."
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"Laws may be passed regulating the sale and conveyance of

other personal property whether owned by a corporation, joint
stock company or individual."

That the chief incidents of ownership of property are the rights
to its possession, use and enjoyment, and to sell or dispose of it

according to the will of the owner is the settled weight of authority.8
Dixon vs. People, 63 111. App. 585; 1 Bl. Comm. 138.

One case announced that there is no definition of property which

does not include the power of disposition and sale as well as the right
of private use and enjoyment.4 The owner of an automobile certainly
has as an incident of his proprietorship the property right of dis
position.
Prior to the amendment in the Ohio Constitution above quoted

there could be no doubt of the invalidity of a law which substantially
impaired the free right of contract. In the cases cited in the notes5

a Bulk Sale Law was held to be invalid as unconstitutional, the court

stating that "this act, under the guise of preventing fraud in such

sales, prohibits them altogether, and thus places upon the enjoyment
of property an important restriction which no public interest requires,
and which the constitution therefore forbids." Neither could the

police power be invoked to support such a statute where it imposes
an unreasonable restriction. The rule announced is that an order,
statute or ordinance will be void if it operates as a confiscation of

private property or constitutes an arbitrary or unreasonable infringe
ment on personal or property rights.6 The test of validity within the

police power is whether or not the regulations prescribed are reason

able,' and the test of reasonableness is whether the attempted regu
lation makes efficient and constitutional guaranties, and conserves

rights, or is destructive of inherent rights.8 Citing cases Corpus Juris
continues that "if the regulations prescribed are reasonable, they are

valid, but if they are unreasonable they are void as taking property
without compensation and without due process of law."
This limitation upon the state's police power is expressed in the

following language with remarkable clarity:8
"The police power is inherent in sovereignty; and its exercise

is justified by the necessity of the occasion. Its foundation is the

right and duty of the government to provide for the common

welfare of the governed. It is tersely expressed in the maxim,
salus populi supremo, lex. While, therefore, a broad discretion is

8 Sherman vs. Elder, 24 N. Y. 381; Ex parte Law, 15 Fed. Cas. 8126;
4 Wynehamer vs. People, 13 N. Y. 378.
5 Miller vs. Crawford, 70 O. S. 307; Williams & Thomas Co. vs. Preslo,

84 0. S. 328.
0 12 C. J. 931 and the cases cited in note 33 thereof.
' 12 C. J. 934 and the cases cited in note 44 thereof.
8 People vs. Weiner, 110 N. E. 870.
'Ohio vs. Boone, 84 O. S. 346; 95 N. E. 942.
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given to the legislature to provide for the general welfare, it
necessarily is not an arbitrary or unlimited discretion; for if
it were beyond judicial control or review it would amount to a

practical abrogation of all constitutional guaranties of personal
rights, and the undefined boundaries of legislative power could
be extended so as to authorize the worst and most irresponsible
form of despotism�a legislative despotism conducted in the name

of the people.
"Hence it has been held, not only in this state but in a great

number of cases both in the federal and state courts, that it is
within the judicial power to declare void an unnecessary or

unreasonable exercise of police power. This rule was approved
and applied in Phillips vs. State, 77 Ohio St. 214: 'To justify
the state in thus interposing its authority in behalf of the public
it must appear, first, that the interests of the public generally, as
distinguished from those of a particular class, require such

interference; and, second, that the means are reasonably neces

sary for the accomplishment of the purpose, and not unduly
oppressive upon individuals. The legislature may not, under the
guise of protection, * * * arbitrarily interfere with private
business or impose unusual and unnecessary restrictions upon
lawful occupations. In other words, its determination as to

what is a proper exercise of its police powers is not final or

conclusive, but is subject to the supervision of the courts.'
Lawton vs. Steele, 152 U. S. 133. See also numerous cases cited
in 22 Am. & Eng. Enc. Law, 2d ed., 939."

The amendment to Article XIII, section 2, of the Ohio Constitu

tion, however, substantially delimits the constitutional guaranty
contained in Article I, section 19. As a consequence a Bulk Sale Law

was enacted in Ohio subsequent to the passage of this amendment,
and after elaborate consideration was declared constitutional.10 For

this reason it is concluded that the decision in the Insurance Co. vs.
Todino case is not open to attack from a constitutional standpoint.
Though it might be without the police power ordinarily considered,
and though the restriction seems harsh to the point of unreasonable
ness, still it comes fairly within the powers conferred upon the legis
lature by the amendment above quoted. The protection of the Bill
of Rights having been withdrawn with respect to the disposition of

personal property, there is no room for objection upon constitutional

grounds to a harsh and unjust but self-invited consequence.

The automobile registration law does not, in terms, make a transfer
void which is not consummated in accordance with its terms, but

imposes a penalty for noncompliance. The court to justify its find

ing in the instant case therefore stated:

"A distinction has been recognized between statutes designed
for the protection of the public and those designed primarily for

Steele, Hopkins & Meredith Co. vs. Miller, 110 N. E. 648.
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the raising of revenue. The courts are in accord that where a

statute is enacted to protect the public against fraud or imposi
tion, or to safeguard the public health or morals, a contract
violation thereof is void even though a money penalty also is
exacted."

In the general discussion of statutes an eminent authority,11 citing
many cases, has stated that every contract made for or about any
mattter or thing which is prohibited or made unlawful by statutes is
void, though the statute does not mention that it shall be so, but only
inflicts a penalty upon the offender. Mr. Williston12 has stated the

"For the protection of the public, or for purposes of taxation,
or for both reasons, many statutes are enacted forbidding certain
contracts and sales either altogether or unless certain statutory
regulations are complied with. There can be no doubt that if a
statute directly prohibits a contract or sale it cannot be enforced
by the parties to it, and the imposition of a penalty is at least
prima facie an implied prohibition of the transaction to which
the penalty attaches;* but though no penalty is imposed, the
transaction may nevertheless be invalidated.!
"No distinction is now made between things which are merely

mala prohibita and things which are mala in se. Courts cannot
go behind the legislative prohibition when the prohibition itself
is clear.J But in determining what validity, if any, a forbidden
contract has, it is often important to consider how far and for
what reason the prohibited transaction is wrongful, since the
courts will endeavor so to deal with the transaction as to give
effect to the fundamental purpose of the legislature and to a

wise public policy." 1f
* 1 1 H�Notes 82, 83, 84, 85 in which cases supporting propositions

stated by Williston are cited.

Other authors13 have, in general language, stated the same rule,
which seems entitled to be designated the pronouncement of the law
supported by the weight of authority. There is a qualification of the
rule, however, which adopts as a basis for its decision the reasoning
of the court in the case of Dunlop vs. Mercer.1* It was there stated
that:

"The general rule that an illegal contract is void and unen

forceable is, however, not without exception. It is not universal
in its application. It is qualified by the exception that where
a contract is not evil in itself, and its validity is not denounced

11 Lewis' Sutherland Statutory Construction, Vol. II, 2d ed., page 938,
Sec. 503.

uWilliston on Sales, 2nd Ed., Vol. II, page 1691, Sec. 668.
law as follows:

"Clark on Contracts, 3rd Ed., page 321, Sec. 152, and Tiffany on

Sales, 2nd Ed., page 213, Sec. 65; and extended note to case of
Levison vs. Baas, 12 L. R. A. 580 et seq.

" 156 Fed. 545.
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as a penalty by the express terms of or by rational implication
from the language of the statute which it violates, and that
statute prescribes other specific penalties, it is not the province
of the courts to do so, and they will not thus affix an additional
penalty not directed by the law-making power."

Colorado, on the authority of the above decision, held in a case18
in which the facts were somewhat analogous to those in the Todino
case, that although section 7, c. 7, L. 1919 (extraordinary session),
makes it a penal offense to buy or sell a used automobile unless the
original bill of sale or certificate of ownership and all assignments
thereof shall have been recorded, and the same, or copies thereof,
delivered with the car�a violation of the statute would not, for that
reason, render the transaction void.
The State of Missouri has held, as the exhaustive review of the

cases of that state in the opinion in the case of Reichardt vs. HWW
demonstrates, that "with the exception of penalties provided merely
as fiscal expedients or revenue excise regulations, * * * con

tracts, the performance of which is a violation of law, are void, even
though there is no express declaration in the statute declaring such
transactions void." In a very recent case" of that state in which an

action was brought upon an automobile fire insurance policy, and
the defense of noncompliance with registration of Bill of Sale Act
was interposed, the court discusses this divergence of holdings as

follows :

"As a reading of the Missouri cases will show, we have not
followed the rule which has been followed in the United States

Supreme Court and federal courts and in a number of states,
which is that, unless the act forbidden in expressed terms de
clares contracts void, the mere fixing of a penalty will not render
the contract void. That line of cases holds that, where the legis
lature having merely fixed a punishment or penalty for the
forbidden act, it is not within the province of the courts to go
further and add an additional penalty by mere implication; that
is, the additional penalty of declaring contracts void. A notable
case holding along this line is that of Harris vs. Runnels, by the

Supreme Court of the United States, 12 How. 79, 13: L. Ed. 901.
It will further be noted that in the last paragraph of that opinion
it is shown that had there been a declaration in the statute

declaring contracts in contravention of it as void, the decision
would have been otherwise. We, in the instant case, have such
declaration in the statute 'fraudulent and void.' This question
is discussed at length by Judge Sanbord, C. J., in the case of

Dunlop VS. Mercer, 156 Fed. 545, 86 C. C. A. 435, and it will
be found on page 557 of 156 Fed. (86 C. C. A. 447), in that

opinion that he there calls attention to the fact that the statute

15 Littell vs. Brayton Motor & Accessory Co., 201 Pac. 34.
19 236 Fed. 817, 150 C. C. A. 79.
" Howell vs. Conn. Fire Ins. Co., 257 S. W. 178.
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there had not prescribed that contracts entered into in violation

of the statute had been in expressed terms declared void. See,
also, Biggs vs. Reliance Life Ins. Co., 196 Mo. App. 383, 195

S. W. 174; Lane VS. Henry, 80 Wash. 172, 141 Pac. 365."

This holding, in so far as it announces the general rule, finds
ready support in the decisions of numerous sister states under re

cently enacted acts of similar import. Thus the State of Texas has

held that since its law18 is designed (as is the law of Ohio) to prevent
the theft of motor vehicles, it should be strictly enforced, and that

a mortgagor's sale in violation thereof was void;19 that one who sells

a second-hand automobile without complying with the statutory pro

visions may not recover on a purchase money note even though he

innocently neglected to comply with the statute and subsequently
tendered full compliance;20 that when, on a purchase of an automobile,
an old automobile was given on the price, together with a note for

the difference, and the cars were delivered without obtaining the

bills of sale, etc., in accordance with the statutory requirements, no
recovery could be had on the note or by the purchaser from the seller

for fraud;21 that the provisions of its act are mandatory and that

they invalidate every sale not attended by the passing of a bill of

sale, etc., not only as respects the transferee but also as respects
third persons dealing with the transferee, such as mortgagees or

purchasers;22 and that there could be no recovery for breach of

warranty where no bill of sale was delivered.23 Similarly, the State
of Kansas has held that the purchase of an automobile in total disre

gard of a statute governing the sale and transfer of such property
is void and affords the purchaser no defense in a replevin action.24
New Jersey25 has held that a bank check, given in part payment for
a motor vehicle on a sale made in violation of the act, April 15, 1919
(P. L. p. 357), is unenforceable in the hands of the payee, being a

feature of the unlawful sale.
It is true that some of these statutes provide by express direction

that contracts not executed in accord with their terms shall be void.
But all the statutes of this nature are more or less in pari materia,
coincidently enacted for the protection of the public in the preven
tion of theft of motor vehicles and, with the exception of one state,
proceed uniformly to a conclusion that contracts made in contra
vention of their provisions are void. To hold the contract to be good
and the vendor and vendee liable only to the imposition of a penalty
18 Ann. Pen. code Supp. 1922, Arts. 1617 et seq; Arts. 1358 d to 1358 g,

inch; and Laws 1919, c. 138, Sec. 4.
19 Goode vs. Martinez, 237 S. W. 576.
20 Foster vs. Beall, 242 S. W. 1117.
21 Chaddick vs. Sanders, 250 S. W. 722.
22 Ferris vs. Langston, 253 S. W. 309.
23 Fullwieler Motor Co. vs. Walker, 261 S. W. 147.
21 Hammond Motor Co. vs. Warren, 213 Pac. 810.
25 Arotzky vs. Kropnitzky, 120 A. 921.
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for noncompliance would, by construction, open wide the very avenue

for the traffic in stolen automobiles which the act ostensibly seeks
to close. The sole office of construction is to ascertain the intent of

the legislature, and the duty of the court in interpreting a statute

is to give force to the naturally implied prohibition which the imposi
tion of a penalty presupposes.28 To effectuate the purpose of the

legislature it is necessary to void all titles not acquired through the
channel subjected to governmental supervision.
It may, therefore, be concluded that the interpretation sanctioned

by the State of Ohio in the Todino case is amply warranted by the

decided cases�and that though there is a conflict in the authorities,
the holding that the gift from Mr. Todino, to his wife was void be
cause it did not comply with the Eeeordation of Bill of Sale Act is

supported both by legal logic and a very persuasive line of decisions.
There is required, to differentiate the indemnity objective of an

insurance contract from the unjust enrichment which wagering agree
ments contemplate, an existence of an insurable interest. In a

summation of the law Corpus Juris27 states that an insurable interest
on the part of the person taking out the policy is essential to the

validity and enforceability of the contract or policy ;
* * * that

the fact that another person who has an insurable interest lends his

consent to the transaction does not impart validity to it. As the
transfer must necessarily be declared void as being in contravention
of an existing statute, Mrs. Todino received no title or interest in
the automobile. The transaction was void for all purposes. It is,
then, futile to consider the "sole and unconditional owner" clause of
the insurance policy as it is at once apparent that she did not have

any interest at all. The difficulty attendant upon the ascertainment
of whether an owner of some interest is within the purview of the
above clause can hardly arise when the premise is established of a

complete absence of any interest.
While it could well be urged that this decision is harsh, that the

insurance company which accepted a premium and assumed a risk
should not be permitted to avoid liability because of a donor's non

compliance with a statutory technicality; yet enacted laws must, in
the full rigor of their entirety, be enforced. This holding is in accord
with the law, the inequity of which is remediable solely by its cre

ator�the legislature. A legally correct interpretation of a statute
and its application to ascertained facts is the maximum scope of
the judicial function.

J. K. P.

86 In Levison vs. Baas, 12 L. R. A. 580, the court stated: "A penalty
inflicted by statute upon an offense implied a prohibition and a

contract relating to it is void, even where it is not expressly de
clared by the statute that it shall be void."

27 32 C. J. 1109, Sec. 203, and cases cited thereunder.
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CONSTITUTIONAL LAW�SEARCH AND SEIZURE CLAUSE

Garske vs. United States, 1 Fed. 2d 620

Numerous notes and articles have been compiled on this subject
and nearly every detail has been covered, yet through the stringent
enforcement of the eighteenth amendment new phases of the fourth
amendment have been brought to light and cause all kinds of quali
fications to be made. The violator of the eighteenth amendment
almost invariably when he is arrested pleads a violation of his con

stitutional rights as preserved for him in amendment four of the
Constitution of the United States. In order to obtain a thorough
understanding of this article it is necessary to state the fourth amend
ment. Passed as a constitutional guaranty to all citizens to assure

them of a democratic government this amendment is one of the most
cherished in the Constitution and one which every citizen holds dear
to his heart.
"The right of the people to be secure in their person, houses, papers

and effects against unreasonable searches and seizures shall not be
violated, and no warrants shall issue, but upon probable cause sup
ported by oath or affirmation, and particularly describing the place to
be searched and the person or thing to be seized."
The case of Garske vs. United States, 1 Fed., 2d, 620, which comes

from the Circuit Court of Appeals sitting in Minnesota and recently
decided, marks a new development in this branch of the law. Briefly,
this was a criminal prosecution against Garske charging him with
being in possession of intoxicating liquors and also transporting liquor
in violation of the National Prohibition Act. The facts of the case

were as follows: A warrant was issued for the search of a soft drink
parlor for illicit liquor. While the search was being made the plain
tiff in error came into the room with a package wrapped in paper
under his arm. The owner of the place gave some sort of signal to
Garske which had the effect of telling him to get out as fast as pos
sible. Garske started for the front door and the prohibition officer
suspecting him to be transporting liquor in the package under his arm
called to another officer to stop him. The officer eventually stopped
Garske on the street, took the package away from him, tore the paper
off and found it to contain two pint bottles of whiskey. The shape of
the two bottles could be distinguished through the paper, but the
contents were not known. The plaintiff in error maintains that no

warrant was issued for him and therefore the search and seizure was

illegal. That being the case, the evidence could not be used against
him.

Judge Kenyon delivered the opinion of the court and while affirming
the conviction, stated that while the fourth amendment to the Con
stitution is a safeguard and protection to the citizens, it was not
intended to be used as a shield for criminals. The main question in
the case was whether the act committed by the prisoner was one

which was done in the presence of the officers. The court was under
this impression and so ruled that the act was committed in the officers'
presence and therefore affirmed the holding of the lower court.
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A brief discussion of the reasons devolved from this case are neces

sary in order to get the views of Judge Kenyon. The proper test
which was applied and which is supported by the great weight of
authority is, were the circumstances presented to the officers through
the testimony of their senses sufficient to justify them in good-faith
belief that the plaintiff in error was in their presence transporting
liquor in violation of the law or that he had in their presence liquor
in his possession in violation of the law? In other words, was there
probable cause for them to so believe or were the facts sufficient to
give rise merely to a suspicion thereof? The revenue officer said in
his testimony that upon looking and observing the plaintiff in error

he could see the. outline of two pint bottles wrapped in the paper which
Garske had under his arm, but that he could not say what was con

tained in the bottles or whether they were empty. The court in this
case believed that there were circumstances present as above stated
that made apparent to the senses of the officers facts which were

sufficient to justify the belief that the crimes charged were being
committed in their presence; hence the arrest was legal, the seizure
justified, and the fact that the contents were intoxicating liquor
admissible as evidence, and the decision of the lower court correct.

It is only necessary to state a few cases in support of the above

proposition, as it is supported by the weight of authority in this

country. In the case of McBride vs. United States, 284 Fed. 416, it
was held that where an officer is apprised by any of his senses that a
crime is being committed, it is considered as being committed in his

presence and will justify the arrest. This doctrine is reiterated in
United States vs. Rembert, 284 Fed. 996. Donegan vs. United States,
287 Fed. 641, holds that taking of papers from the defendant's coat

pocket and used in evidence in prosecution of the violation of the
National Prohibition Act when first-hand information and knowledge
of criminal conspiracy is known is in itself probable cause. Where
an illegal search warrant was issued and while searching the house
the officers found liquor it was held that the search warrant was

unnecessary as the defendant was actually committing a crime.

(Vachina vs. United States, 283 Fed. 35.) Elrod VS. Moss, 278 Fed.

123, gave a clear and concise principle of decision when it said that
in order to justify the search and seizure the officers must have a

personal knowledge through one of their five senses. In United
States vs. Borkowski, 268 Fed. 408, a warrant was issued for the
search of a house and while there the prohibition officers smelled
raisins cooking three doors away. They went there and found a still
in operation. It was held that this was a crime being committed in
the officers' presence as it was detected by the sense of smell of the
officers.

The above reasoning is all very true and is the weight of authority,
but in the opinion of the writer it does not apply to the case of
Garske vs. United States, supra, although morally correct it is' legally
unsound, and this view the writer will endeavor to prove through the

following paragraphs. The determining factor in the case at hand is
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whether the plaintiff in error was arrested upon a mere suspicion or

upon reasonable cause as has been stated. In the writer's belief it
is mere suspicion and suspicion only.
Bouvier in his law dictionary defines "suspicion" as follows: "Act

of suspecting or the state of being suspected, imagination, generally
of something ill, distrust, mistrust, doubt," McCaller vs. State, 66

Ga. 348. Blacks' dictionary reiterates these statements. Webster

gives a clearer definition of "suspicion," stating it to be, "Act or fact
of suspecting, imagination or apprehension of something wrong with
out proof, or on slight evidence." On the question of suspicion it is
clearly set forth in 37 Cyc. 652 that suspicion is the imagination of
the existence of something without proof or upon slight evidence or

upon no evidence at all. ( Gulf, etc., R. Co. VS. Shielder, 88 Tex. 152.)
Applying the above definitions to the facts of the case being dis

cussed it is simple enough to see that from the testimony given by
the officers themselves they did not know what was contained in
the package which Garske held. They could make out the outline of
two bottles but they did not know what the bottles contained. They,
however, imagined and suspected that the bottles contained liquor and
on this evidence arrested the plaintiff in error and seized the package.
Was this in violation of Garske's constitutional rights? In Snyder
VS. United States, 285 Fed 1, the defendant was seen by an officer,
while he (defendant) was crossing a street with the neck of a bottle

protruding from his coat. The officer immediately approached the

defendant, placed him under arrest, took him into a near-by store and
searched him, seizing three bottles of liquor. The defendant was

arrested without a warrant by an agent of the United States.
It was held in this case that the arrest was unlawful; that it was

a forcible search and seizure without a warrant by an agent of the
United States on suspicion only that he was transporting liquor on

his person in violation of the law and therefore the arrest was not

justified.
The above cited case is exactly in point with the Garske case and

it was decided exactly the way the Garske case should have been
decided. The Snyder case alone should be enough proof that the

seeing of a bottle is only a slight presumption that it might contain
liquor, and such a presumption was only based on a mere suspicion.
An act of Congress for the District of Columbia providing that all
vagrants, all idle and disorderly and suspicious persons, etc., shall
upon conviction thereof be fined, etc., was held nugatory and without
effect as to the provisions declaring that suspicious persons could be
arrested and prosecuted as criminals. Being a suspicious character
does not constitute crime nor does it justify the government in

treating the party having such reputation as a criminal without con
necting him with some criminal act or conduct. (Stoutenburg vs.

Frazier, 16 App. Cas. (D. C.) 229.) Suspicion alone, therefore, is
not enough to justify a search or seizure, but going further we find
in the case of Sullivan vs. Oneida, 61 111. 242, the proposition that a
search and seizure cannot be deemed reasonable where nothing fur
ther appears than that the person whose premises are searched has
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liquor in his possession. A constitutional provision that allows war

rants to be issued to search suspected places or to arrest persons for
examination or trial has been held contrary to the right to be secure

from all unreasonable searches and seizures if the cause or foundation
of them be not previously supported by an oath or affirmation based
on probable cause. State vs. Spiritous LAguors, 68 N. H. 47.
There is a marked connection between the fourth and fifth amend

ments, and as these provisions are so closely linked together they
really form but a single statement. Each leans on the other for
support. This is brought out by the case of Boyd vs. United States,
116 U. S. 633, which held that unreasonable searches and seizures in
the fourth amendment are almost always made for the purpose of
compelling a man to give evidence against himself which is condemned
in the fifth amendment; and seizure of a man's private books and
papers to be used in evidence against him is not substantially dif
ferent from compelling him to be a witness against himself.
In Amos vs. United States, 255 U. S. 313, the defendant was absent

from his home when prohibition agents went there and while search
ing his home without a warrant found illicit liquor which they seized.
The defendant now pleads his constitutional rights under the fourth
and fifth amendments. It was held in this case that property seized
by government agents without a warrant of any kind in plain viola
tion of the fourth and fifth amendments of the United States Con
stitution should have been returned to the owner on his petition and
cannot be used in evidence against him.
Now, if in the Garske case the arrest was purely on suspicion, then

the liquor taken from the defendant should have been returned and
as it could not have been used in evidence against him he should have
gone free. In Gouled vs. United States, 255 U. S. 298, it was held
that the constitutional guaranties against unreasonable searches and
seizures and self-incrimination should be liberally construed. It is a

far better thing that one hundred violators go unprosecuted than that
the constitutional rights of one individual be impaired.
In Weeks vs. United States, 232 U. S. 392, the common law princi

ples are affirmed. This case stood for the proposition that protection
reaches all alike whether accused of crime or not and the duty of

giving to it force and effect is obligatory upon all entrusted under
our federal system with the enforcement of the laws. The tendency
of those who execute the criminal laws of this country to obtain con

viction by means of unlawful searches and seizures and enforced
confessions should find no sanction in judgment of courts.
A striking decision on this subject comes to us from a South

Carolina court, where the rule was laid down that one cannot be
convicted of illegally transporting liquor in his trunk upon evidence
of the facts secured by opening the trunk with a key obtained by
forcible search of his person without a warrant. (Blacksburg vs.

Beam, 104 S. C. 146.)
Kenyon, J. (p. 622), says: "It is the well-established doctrine now

throughout the United States that for a crime which they have prob
able cause to believe is being committed in their presence, although
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it be a misdemeanor, duly authorized peace officers may make arrests
without a warrant." Citing (p. 623) McBride vs. United States, 284
Fed. 416, the court goes farther and says: "An officer may enter a

house without a warrant where a crime (any crime, even a misde

meanor) is being perpetrated."
Kenyon's dogma is at variance with all the textbooks and common

law cases which uniformly insist that the misdemeanor must be an

actual breach of the peace.
So an officer cannot without a warrant arrest for perjury com

mitted in his presence. {Bowditch vs. Balchin, 5 Exch. 378.)
For example, I have a letter containing some ludicrous matter

affecting J. S., and unquestionably a libel; I hand the paper to you,

thereby committing the felony. A policeman sees the transfer, i. e.,
publication of a libel. According to Kenyon, he may throw me into a

patrol wagon, cart me through the streets, and keep me in prison
until I give bail. Was not one of the purposes of the constitutional
provision against unreasonable arrest and search to prevent the

existing common law immunities from being cut down by hysterical
legislation or over-jealous judges? Is it not better to incur an occa

sional misdemeanor committed by an individual than that every citizen
should hold his liberty subject to the suspicion of any super-service
able policeman?
Must you and I whenever we take home a bottle of cough medicine

or a bottle of perfume be in perpetual fear of that dreadful fate of
being arrested and searched?
Naturally this should not be the law and is not the law. It has

been misapplied by Kenyon.
The real reason for deciding the Garske case in the manner in

which it was decided seems to me to be based on the reasoning as

given in the opinion of the case of Gray vs. Kimball, 42 Me. 299, where
it was said that certain articles which are treated as property while
used for lawful purposes may be subject to forfeiture and destruction
under proper statutory provision if their use is deemed pernicious to
the best interests of the community and statutes permitting searches
and seizures on this ground are legitimate. Articles which in their
use are deemed pernicious to the best interests of the community!
This sentence sums up the entire decision and puts it on the same

ground as the case of State vs. Stoffels, 89 Minn. 205, in which it was
held that property subject of a crime is under the police power and
an officer may search or seize without a warrant. This, to my mind,
seems to carry the police power too far, yet the judges in these cases

wished to decide the cases in the manner in which they were decided
and the police power with its blanket clauses seemed to fit the situa
tion better than anything else and so it was applied.
In closing this brief resume I wish to cite one more decision which

tends to summarize the doctrine. It is the decision of Beam's case,
104 S. C. 146, wherein the judge after an elaborate discussion of the
case said : "Common as it even may be, it is a serious thing to arrest
a citizen, and it is a more serious thing to search his person, and he
who accomplishes it must do so in conformity to the laws of the land.



NOTES AND COMMENTS 193

There are two reasons for this: one, to avoid bloodshed and the other
to preserve the liberty of the citizen. Obedience to the law is the
bond of society and the officers set to enforce the law are not exempt
from its mandates." H. P. G.

NOTE�After the above article had gone to press, the Supreme
Court of the United States, on March 2, 1925, in the case of George
Carroll and John Kiro against the United States, No. 15, October

term, 1924, decided that the measure of legality of a search and
seizure is that the seizing officer shall have reasonable or probable
cause for believing that the automobile which he stopped and seized
has contraband liquor therein which is being illegally transported.
The case was as follows:
On September 29th, Cronenwett and Scully, two prohibition officers,

were in an apartment in Grand Rapids. The defendants and another
man came there and offered to sell three cases of whiskey, the price
was fixed and they said they would have to go to the east end of
Grand Rapids to get it. Later that evening one of the men came

back and said they could not get it that evening, but would deliver
it the next day. The whiskey was never delivered or any reason given
why it was not delivered. On October 6th the defendants were seen

in their automobile driving on the road from Detroit to Grand

Rapids by Cronenwett and Scully. They followed them but soon lost
trace of them. On the 15th of December, Scully and Cronenwett, on
their regular tour of duty as prohibition agents, saw the same auto
mobile with the defendants coming from the direction of Detroit to
Grand Rapids. They followed them and sixteen miles from Grand

Rapids stopped them and searched the car. Behind the upholstery
they found sixty-eight bottles of whiskey and gin. The men were

arrested and the liquor seized.
The defendants asked for the return of the whiskey before the

beginning of the ease, which was refused.
Mr. Chief Justice Taft delivered the opinion of the Court. After

citing the Boyd case, the Weeks case, the Gouled case, and the Amos
case, all of which are discussed in the above article, he states that
there is a necessary difference between a search of a store, dwelling
house, or other structure in respect of which a proper official war
rant readily may be obtained, and a search of a ship, motorboat,
wagon, or automobile for contraband goods where it is not practicable
to secure a warrant because the vehicle can be quickly moved out
of the locality or jurisdiction in which the warrant must be sought.
However, the seizing officer must have reasonable or probable cause

for believing the vehicle which he stopped and seizes has contraband
liquor which is being illegally transported. The test which is sup
ported by the great weight of authority as stated in the article above
is, were the circumstances presented to the officers through the testi
mony of their senses sufficiently to justify them in good-faith belief
that the accused was in their presence transporting liquor in viola
tion of the law? Mr. Chief Justice Taft in commenting on the above
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doctrine, states, "Certainly it is a very narrow and technical con

struction of this word which would limit it to that mental process
to what the officer sees, hears, or smells as the automobile rolls by,
and excludes therefrom when he identifies the car the information
that he may have previously received as to the use being made of it."

Proceeding further with his opinion, he says, "The right to search
and the validity of the seizure are not dependant on the right to
arrest. They are dependant on the reasonable cause the seizing officer
has for belief that the contents of the automobile offend against the
law. The seizure in such proceeding comes before the arrest. . . .

The character of the offense with which, after the contraband liquor
is found and seized, the driver can be prosecuted does not affect the

validity of the seizure."

"The officers knew or had convincing evidence to make them be
lieve that the Carroll boys, as they called them, were so called 'boot

leggers' in Grand Rapids. That the officers when they saw the
defendants believed that they were carrying liquor, we can have no

doubt and we think that it is equally clear that they have reason

able cause for thinking so."
In this case, Mr. Justice McReynolds and Mr. Justice Sutherland

dissented in the opinion. Quoting Mr. Justice McReynolds, "The
damnable character of the 'bootlegger's' business should not close
our eyes to the mischief which will surely follow any attempt to

destroy it by unwarranted methods. The facts known by the officers
who arrested the defendants were wholly insufficient to create a

reasonable belief that they were transporting liquor contrary to law.

"Has it come about that merely because a man once agreed to de
liver whiskey but did not, he may be arrested whenever thereafter
he ventures to drive an automobile on the road to Detroit! When

Congress has intended that seizures or arrests might be made upon
suspicion it has been careful to say so. The history and terms of
the Volstead Act are not consistent with the suggestion that it was
the purpose of Congress to grant the power here claimed for enforce
ment officers. The facts known when the arrest occurred were

wholly insufficient to engender reasonable belief that the defendants
were committing a misdemeanor, and the legality of the arrest can
not be supported by facts ascertained through the search which fol
lowed."

It is logical to state that even with the decision of this case the

Supreme Court has not drawn a line between reasonable cause for
a search and seizure and mere suspicion that an act is being done in
violation of the law. Although Mr. Chief Justice Taft attempts
to bring about this distinction, the mere fact that on the same case

there is a difference of opinion shows that the distinction has not yet
been arrived at. It dwindles itself down to this proposition that

every case must be decided upon its own facts and no set rule can be
established stating where mere suspicion ends and reasonable cause

begins. H. P. G.
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MOVING PICTURES AS EVIDENCE
Gibson vs. Gunn, 202 N. Y. Sup. 19

"Words are sometimes inferior to demonstration and action as a

mode of communicating a correct impression of a scene observed,"
says Professor Wigmore, and the large part which maps, diagrams
and photographs play in present-day trials bears testimony to the
truth of his statement and the value which the profession attaches
to such demonstrative devices. It is natural, therefore, that attorneys
should, in certain cases, be anxious to utilize the latest pictorial
instrumentalities produced by science and to get before the court and
jury moving pictures illustrative of their evidence. The only remark
able thing is that so few cases on the admissibility of such evidence
have found their way into the courts of last resort, and that none of
the higher courts have yet seen fit to discuss the laws of evidence in
relation to this newcomer in the evidential family.
The latest tribunal to pass upon motion pictures as evidence divided

three to two on the circumstances of that case, but unfortunately only
the very brief majority opinion is reported. That was the Second
Appellate Division of the New York Supreme Court in the case of
Gibson vs. Gunn, 202 N. Y. Supp. 19, an action for personal injuries
to a vaudeville dancer who was struck by an automobile. It was

there held reversible error to permit the introduction in evidence,
over the defendant's objection, of a film showing a vaudeville per
formance prior to the accident in which the plaintiff, who had an

artificial leg which did not prevent him from carrying on his work,
was dancing, on the ground that it brought before the jury irrelevant

matter, hearsay and incompetent evidence, tending to make a farce of
the trial. The court, however, expressed no general disapproval of
introducing films, as such, but disapproved the reception of the par
ticular one offered in that case much as it might have disapproved
verbal testimony, i. e., because it was irrelevant, hearsay and incom

petent. It appears that the nature of the film in that case made it

particularly unsuitable for projection in the court-room. It seems to

have been an artificial and rather frivolous production, intended to

be shown before each performance of the plaintiff's act and naturally
served to dispose the spectators kindly toward one who had acquired
such agility despite the inconvenience of an artificial limb. To this
fact the court referred the unusually large verdict rendered at the
trial when the film was permitted to be projected on the wall of the
court-room. Of course, verbal testimony may also have a tendency
to excite improper sympathy, and Gibson vs. Gunn is not authority
for the proposition that moving pictures are not, under any circum

stances, admissible.
Of like effect is Pandalfo vs. United States, 286 Federal Reporter 8,

a prosecution for using the mails in aid of a fraudulent promotion of
a corporation, where a large amount of evidence, including 75 still

photographs, was admitted to show that a plant had actually been

constructed. The United States Circuit Court of Appeals for Illinois
held that it was not an abuse of the trial court's discretion to exclude
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from evidence motion pictures taken at the plant under the direction
of the advertising agent of the corporation, on the ground that the
fact they were intended to bring out, namely, the construction of the

plant, had been fully established by the still photographs and other
evidence. In the words of the court: "The moving picture would not

amplify this, beyond showing the movement of machinery and action
of the employes at the particular time of the making of the film; the
fact of operation and manner thereof were not at all in dispute, and
the question of permitting the motion picture to be displayed before
the jury was so far within the discretion of the court that, while it

might not have been error to have received it, it was not error to
exclude it."

The cases mentioned above, though the only decisions of the higher
courts directly involving the introduction of films which we have been
able to discover, are obviously illustrative of exceptions rather than
of the general rule, suggested by these decisions and by Professor

Wigmore, that moving pictures are admissible, with certain peculiar
allowances of error, wherever still photographs and similar non

verbal evidence are permitted, not elsewhere. As declared by Judge
Ernest Weyand of the Los Angeles Court of Common Pleas in the
course of a murder trial reported in the New York Times for Feb

ruary 22, 1920: "It is highly proper to use a motion picture in an

attempt to have a clear and truthful mental picture of the incident."
In the course of a very informative, though perhaps unauthoritative,
opinion, in which he excluded an artificial motion picture reproduction
of the alleged murder directed by the defense attorney, and which is
here referred to in view of the paucity of judicial pronouncements on

the subject, Judge Weyand stated that, if the operator of a moving
picture machine were taking a picture on the street and an altercation
or accident should happen within the scope of the machine, it would
be gross error to exclude the picture, if proved to have been honestly
taken. He also declared that a film would be admissible if the method
of operation of some mechanical contrivance should be the subject of
dispute and it would be impracticable to show the actual operation,
or if a camera had been stationed in a secreted position to photograph,
the actual movements of a body of strikers.

Of interest in connection with these dicta of the Los Angeles judge
is the story published in the Washington Herald of December 14, 1924,
where Common Pleas Judge John Hamilton, also of Los Angeles, is
reported to have admitted in evidence films obtained by a railway
company's detectives, showing the fair plaintiff in a damage suit dis
porting on the beach at a time when, according to her deposition, she
was confined to her home and suffering extreme pain. Not only is
the plaintiff not appealing from the use of such films, but the railway
company is said to be contemplating an appeal from the picayune
verdict given her by the jury. A similar case in which a court per
mitted a film obtained by ruse to be shown to the jury is Algeri vs.
Cleveland Railway Company, in the Cleveland Common Pleas, re

ported in the Cleveland Plain Dealer under date of May 13, 1920.
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The fact that no appeal has been noted in such cases is sufficient to
indicate a general understanding among the members of the bar that
motion pictures have an established place among the modes of proof,
an agreement that it is better to darken the court-room for movies

than, as Albert S. Osborn in his valuable work on the "Problem of
Proof" expresses it, "to darken it by restrictive and hampering
procedure."
It must be remembered, however, that a motion picture, like all

other non-verbal evidence, must be associated with a testifier, a person
who will take the stand and vouch for it as a representation of his
own knowledge, for, as stated by Justice Valliant in Baustian vs.

Young, 152 Mo. 317: "Such devices are resorted to only because the
witness cannot, with language, as clearly convey to the minds of the
court and jury the scene as the light printed it on the retina of his
own eye at the time of which he is testifying."
Artificial reconstruction of a scene or incident is, of course, looked

at askance by the bench because of the effect which a biased motion
picture reproduction might have upon the jury, and, unless convinced
that such risk is negligible, a trial judge may well exclude a film as

unsafe and inadmissible. But a film taken without artificial recon
struction lacks the possibility of bias and should be admitted pari
passu with still photographs, making special allowances of error, such
as in speed, direction and size, of which the judge may properly warn

the jury just as he may remind them of the possibilities of perjury
for interested witnesses and others.

E. E. R.

SEARCH AND SEIZURE�PROBABLE CAUSE

Vbjih et al. vs. State, 200 N. W. 659 (Sup. Ct. of Wis.)

"Search warrant not issued by magistrate on finding of probable
cause is void."
Frank and Kate Vejih were convicted of receiving stolen goods.

It appears from the evidence that a part of the goods was taken to
the home of the defendants, and a part of them was taken from such
home and placed in a garage in Milwaukee in possession of a tenant
of defendants. This garage was searched by officers of the city of
Milwaukee under a search warrant which was void because not issued

by a magistrate upon findings of probable cause. Bouvier defines

probable cause as follows: "When there are grounds for suspicion
that a person has committed a crime or misdemeanor, and public
justice and the good of the community require that the matter should
be examined, there is said to be a probable cause for making a charge
against the accused, however malicious the intention of the accuser

may have been. And probable cause will be presumed till the con

trary is shown."
At the time of the search the tenants of the defendants in possession

of the garage told the officers they might search for stolen goods and
the goods obtained in this search of the garage were held to be com-
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petent in evidence against the defendants. But it also appears that
the officers went to the home of the defendants and there, against the
protest of the wife, searched the premises and secured a large amount
of stolen goods. Upon the trial the goods found in the garage as

well as the goods found in the home of the defendants were against
their (defendants) objection received in evidence. The court held the

objection timely, ruling that: "Goods not obtained lawfully either
under a lawful search or upon a search by consent cannot be received
in evidence against defendants in criminal cases. {Hoyer vs. State,
180 Wis. 407, 193 N. W. 89; State vs. Warfield (Wis.), 198 N. W. 854.)
The pertinent part of the Wisconsin constitution is a verbatim

restatement of the fourth amendment to the Constitution of the
United States. Indeed- all state constitutions have substantially the
same clause incorporated in them. And although the limitations of
the fourth amendment on searches and seizures are confined to the
Federal Government and its agencies (Legman vs. United States, 295
Fed. Rep. 474), state courts no less than federal have almost uni

formly held that: "While the efforts of courts and their officials to

bring the guilty to punishment are praiseworthy, they are not to be
aided by sacrificing the great fundamental rights secured by the Con
stitution." (Weeks vs. United States, 232 U. S. 383; State vs. Phipps,
143 N. E. 287; People vs. Castree, 143 N. E. 112; Adkins vs. Common
wealth, 259 S. W. 100; People vs. Conse, 203 N. Y. Supp. 596.)
Mr. Justice Holmes in a recent ease used this language: "The es

sence of a provision forbidding the acquisition of evidence in a certain

way is that not merely evidence so acquired shall not be used before
the court but that it shall not be used at all." (Sil/oerthome vs.

United States, 251 U. S. 385.)
But since the advent of the eighteenth amendment we find state

courts stretching their judicial conscience and ratifying the "fishing
expeditions" of their state agents. Thus in Michigan liquor seized
without permission and without a warrant from defendant's auto
mobile truck as it stood upon a public fair ground was held not an
unreasonable search and seizure and admissible in evidence under the
state prohibition law. (People vs. Case, 190 N. W. 289 [Mich., 1922].)
The pertinent clause of the Michigan constitution reads as follows:
"The person, houses, papers and possessions of every person shall be
secure from unreasonable searches and seizures. No warrant to
search any place or to seize any person or thing shall issue without
describing them, nor without probable cause, supported by oath or

affirmation." (Sec. 10, Art. 2, Constitution of Michigan.) Judges
and text writers agree that any search and seizure which is unlawful
is unreasonable. How, then, can the Michigan court justify its re

markable decision?
The "probable cause" which will justify arrest for a misdemeanor

without a warrant must be a judgment based on personal knowledge
acquired at the time through the senses, or inferences properly to be
drawn from the testimony of the senses. (Garske vs. United States,
1 Fed. Rep. (2d series) 621.) No such circumstances existed in the
Michigan case. The evidence was obtained without a search warrant
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and without "probable cause." "If the seizure is merely based upon
a suspicion, and the facts are not sufficient to justify an arrest, the
subsequent discovery by an examination of the evidence, secured by
the seizure, that the suspicion was in fact well founded, is not suffi
cient to make what was unlawful at its commencement a lawful
search." (United States vs. Slusser (D. C), 270 Fed. Rep. 818.)
The leading cases dealing with the question here involved do not in

any sense justify the decision of the Michigan court and no amend

ment, be it the eighteenth or any other, can justify its existence if it
must live in defiance of law and to the detriment of other amendments
to the Constitution. It need scarcely be said that what is apparently
lawful in Michigan is unlawful in the United States. (Amos vs.

United States, 255 U. S. 313; Adams vs. New York, 192 U. S. 585;
Boyd vs. United States, 116 U. S. 616; Veeder vs. United States, 252
Fed. Rep. 414.)
The history of the fourth amendment and its offspring found in

the state constitutions is largely the history of the colonists' struggle
for liberty. While in the mother country every Englishman's house
was his castle and not to be invaded by any general authority for

purposes of search and seizure, in the colonies the contrary was the
rule. It is, of course, a long time since James Otis argued against
the writs of assistance; it is a long time since the adoption of the
fourteenth amendment to the Constitution. Are these magnificent
events in our history of any significance to the legal profession? Is
the ruling of the Michigan Supreme Court to be a precedent for other
courts to follow? What are the possibilities of such a decision? Will
there be a halt by the courts themselves, or shall we continue until

from an outraged public an Otis shall cry out: "In such a case as this
I despise a fee"? J. H.
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ARREST�Arrest for Offense Committed in Officer's Presence Is

Authorized�Degrading Words Tend to Breach the Peace�Arrest for
Offensive Remark Provoked by Officer's Conduct Is Unlawful�Evi
dence of Officer's Conduct Provoking the Remark Causing the Arrest

Erroneously Excluded.

Pavish vs. Meyers, 225 Pac. 635

In this case the plaintiff was the owner of a fish market and com

plained that the defendant, Meyers, a public officer, while passing the

premises remarked about the odor of fish in the presence of other

persons. That the defendant returned and made similar remarks.
The plaintiff then said that the smell of fish was not so bad in com

parison to the officer's selling of liquor, or words to that effect. The

plaintiff was immediately arrested by the officer without a warrant.
The action was for damages for false imprisonment. The trial court

granted a motion for dismissal and the plaintiff appeals.
The Supreme Court of Washington in reversing the decision of the

trial court said that the fact that the arrest was made without a

warrant is immaterial because, if the plaintiff's words constituted an

offense, it was a misdemeanor, and an officer is authorized to arrest
without warrant a person who commits a misdemeanor in his pres
ence. A statute of Washington made a breach of the peace a mis
demeanor.
The appellant's claim that his conduct did not amount to a breach

of the peace and a misdemeanor is erroneous because words of a

degrading character as he used, addressed to another, may tend to
breach the peace. (Delk vs. Commonwealth, 178 S. W. 1129; Elmore
vs. State, 15 Ga. App. 461; Davis vs. Burgess, 54 Mich. 514; Heath
vs. Hahn, 113 N. W. 342; State vs. Brumbley, 53 Mo. App. 126.)
Conceding that the appellant's conduct was such without any other

showing of facts to justify his arrest, yet the trial court was in error

in non-suiting him. In a case in which the public has an interest,
such as a criminal case, the proof of a provocation would be foreign
to the issue, but this is a civil suit and the testimony tending to show
a provocation was erroneously excluded. The question was not
whether the appellant is guilty of a breach of the peace, but whether
under all the circumstances the officer was justified in making the
arrest so as to relieve him from damages.
"It would be an unfortunate state of affairs if an officer could pro

voke another into committing a breach of the peace, arrest him, and
then when sued for damages for the arrest, defeat the action by simply
showing that because the other was breaching the peace the arrest
was lawful and justified, and that provocation would be immaterial
and beside the question. Such a doctrine would permit the officer to
take advantage of his own wrong and reap private revenge."
In the case of Georgetown vs. Scurry, 73 S. E. 353, it was said that

a police officer who goes out of the course of his duty, and speaks so

abusively of a citizen, in his presence, as to elicit language in reply
200
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which is no more disorderly either in substance or in manner than
that used by the provoking officer, is not justified in arresting, without
warrant, the citizen for disorderly conduct in using the abusive
language.
We have said that between himself and the public the appellant

was guilty of such conduet as tended to breach the peace and probably
justified his arrest, but in this action between himself and the officer
arresting him he had a right to show, if he could, that his conduct
was brought about by the offensive conduct of the officer himself.
Judgment reversed. J. S.

DOMICILE
1. Attempted Appointment of Guardians by Father's Will Against

Mother Held Void. 2. On Father's Death Infant's Legal Residence
Changes to That of Divorced Mother. 3. County of Infant's Residence
Has Exclusive Jurisdiction to Appoint Guardian.
In re Thorne's Estate, 206 N. Y. Suppl. 69 (Surrogate's Court, New

York County, August, 1924)
One Mr. Thorne, the husband of Mary C. Thome, procured an

absolute divorce from the latter by a decree of the Supreme Court of
New York County, and the custody of their child was given to the
father by the provisions of that decree. The infant was nine years
of age. The father of the infant was killed in an automobile accident ;
and his will was probated in Dutchess County, where he was resident.
The mother, Mary C. Thorne, petitioned the court of New York
County for her appointment as guardian of the person and for the
appointment of a trust company as guardian of the property. Juris
diction was entertained by that court. Subsequently a petition was

presented by the executors named in the father's will to the surrogate
of Dutchess County praying for the appointment of a paternal uncle
as a guardian of the person, and the Central Union Trust Company
as the testamentary guardians of the property. The surrogate of
Dutchess forthwith made his decree appointing the persons named.
The question to be considered is whether the infant was a resident

of New York County or of Dutchess County.
The statutory basis of the jurisdiction of the surrogate in the

appointment of guardians is based upon Section 174 of the Surro
gate's Court Act. That section provides:

"Where an infant has no guardian, a surrogate's court has

jurisdiction to appoint a general guardian of an infant's person
or property, or of both, in the following cases: (1) Where the
infant is a resident of that county or has sojourned in that county
for at least one year immediately preceding the application; (2)
where the infant is not a resident of the state, but has property,
real or personal, situated in that county."

The mother maintains that under the established rule of law the
infant's legal residence, after the death of the father, automatically
changed to her residence in New York County; and after a careful
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examination of the authorities upon this subject, the court concluded
in favor of the mother's contention.
The court held that the residence of the infant, after the death of

the father, was changed to the county of New York, where his mother

resided; and that since the infant was not a resident of Dutchess
County the Surrogate's Court of that county had no jurisdiction.
The determination of this court was not affected by the fact that

the infant actually sojourned for the past three years in Denver,
Colo., where he had been sent by his father.
This case follows the doctrine that "Equity, in its solicitude for the

child, thus follows the lesson of human experience and rests on the
firm foundation of the natural affection of the parent rather than
that of remote relatives."
The material rules with respect to the residence of an infant, as

established by authority, are well founded: (1) The residence of the
infant is that of the parents; (2) the infant cannot change its own

residence during the lifetime of the parents; (3) in case of divorce
the residence of the infant follows the residence of the parent to whom
its custody has been awarded; (4) where one parent dies, the resi
dence of the surviving parent becomes the residence of the infant,
except under certain circumstances where the change may be fraudu
lent or made to alter the rules of succession or intestacy or to the
detriment of the infant's rights; (5) the fact that a divorce has been

granted between the parents does not change the presumption of law
that the residence of the child follows the residence of the surviving
parent; (6) the surviving parent is entitled to be appointed guardian
if not disqualified by unfitness.
In New York, as early as the decision in Brown vs. Lynch, 2 Bradf.

Sur. 214, the right of the surviving mother to fix the residence of the
infant was upheld, and this conclusion has been reaffirmed in more

recent decisions. (Kennedy vs. Ryall, 67 N. Y. 379; Matter of Hub
bard, 82 N. Y. 90.)
In many other jurisdictions this rule has likewise been followed.

A. P. D.

Elswick vs. Commonwealth, 261 S. W. 249 (Court of Appeals of

Kentucky, April 22, 1924)
An interesting question regarding the legality of arrest by an

officer without a warrant arises in the Kentucky case of Elswick vs.

Commonwealth, 261 S. W. 249. The defendant, by his exertions in
throwing balls at a doll rack, caused the skirt of his coat to rise and
hang on a bottle in his hip pocket. Behind him stood a deputy mar-

shall, who, observing that the bottle contained a white liquid which
dashed around with the movements of the defendant, arrested the
latter for unlawfully having intoxicating liquor in his possession.
After the arrest the officer searched the defendant, confiscated the
bottle, and introduced it in evidence; and the defendant was convicted
in the police court and then lost on appeal to the circuit court. In
the present appeal he insisted that the arrest was illegal.
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The court held that the arrest was legal because the offense had
been committed in the officer's presence, and quoted with approval the
following statement from Angnello vs. United States (C. C. A.), 290
Fed. 671: "It is well settled that where an officer is apprised by any
of his senses that a crime is being committed in his presence, he may
arrest without a warrant."
Assuming that the crime of unlawfully being in possession of in

toxicating liquor is a misdemeanor in Kentucky, one is led to wonder
what constitutes apprisal by one's senses. Where the officer saw in
the defendant's pocket merely a bottle containing a mobile colorless
liquid, could he be said to have been apprised by his senses and
without mediate inference that the liquid was an intoxicating bever
age? Did his eyes alone, unaided by his subtle intellect, inform him
that the substance was something other than gasoline or glycerine
and rose water?

Anyhow, the moral would seem to be that one who considers water
as fit for external use only and requires John Barleycorn to satisfy
the inner should not throw balls at doll racks !

F. W.

Hardy vs. Ouachita National Bank of Monroe, La., 265 S. W. 74

Action on a promissory note by Ouachita National Bank of Monroe,
La., against J. B. Hardy. Judgment has been given for plaintiff in
Circuit Court, Cleveland County. Judge Turner Butler presiding.
The defendant now appeals.
Woodson Mosley, of Rison, for appellant.
Bridges and Wooldridge, of Pine Bluff, for appellee.
The Smith Motor Sales Co. was indebted to the plaintiff in form

of a note. The present action is upon a note given for renewal of
the old note.
When the note now in controversy was given, it seems as though

the bank was unwilling to take the note, unless the Smith Co. obtained
someone in good financial standing to indorse it.

One J. P. Smith requested J. B. Hardy, the now defendant, to sign
a note for him, but was told that he could not afford to do it. Then
Smith asked Hardy to sign his name on a piece of paper so his father
could address some letters to him. The piece of paper was in reality
the note now in question.
The bank knew nothing of how the defendant's signature was

obtained.
As far as they are concerned the defendant signed as an indorser.

Hardy by carelessly indorsing the note put it in the power of Smith
to deliver the note to the bank and thereby secure an extension of
his existing indebtedness. The maker of the note had paid nothing
on the note at the time the proceedings took place against J. B. Hardy,
the indorser. This court upon the above circumstances now rules:

(1) Persons signing name on back of a note before delivery to payee
liable as a joint maker.
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Where one, in order to give maker of note credit with payee, signs
his name on back of note before delivery and acceptance, he is liable
to the holder as a joint maker.
Hardy under these circumstances was an original promissor of the

note. This court has repeatedly held that the above is the law in such
cases.

(2) Persons whose signatures on note obtained before delivery by
fraud held liable to innocent holder.
Where maker of note, to obtain renewal of note, obtained defend

ant's signature on back of new note before delivery by means of

fraud, such fraud not being known to or participated in by payee,
defendant is liable as joint maker, under rule that person enabling
fraud to be perpetrated must suffer as against another innocent

person.
Thus when Hardy, the defendant, carelessly signed the note, he

made possible the fraud, which was practiced.
The note was signed in Arkansas, but was payable in Louisiana.

If it should be considered as a Louisiana contract, the law would be
the same. (Hackley State Bank vs. Magee, 128 La. 1008, 55 South

656.)
Thus it follows the judgment must be affirmed.
Affirmed.
This case seems to be the general law on the subject. It is very

evident where a person signs a note as indorser that he couples him
self with the liability of the maker. If he was not to be considered
as a joint maker his signature would be of very little benefit to the
payee. In many cases the only reason why the maker is given credit
is because of the financial standing of the indorser and his joint
liability.
Then the only true solution of where one of two innocent parties

must suffer the consequences of a fraud is upon the one who made the
fraud possible. This present case is one sound ruling and is most

generally followed. J. S. S.

1. Mandamus�Nature of Proceeding Stated. 2. Mandamus�Action
at Law and Not in Equity. 3. Mandamus�Proper Remedy to Enforce
Specific Ministerial Act. 4. Mandamus�Granting of Writ Discretion
ary with Court.

State of Washington ex rel., City of Seattle, vs. Pacific Tele
phone and Telegraph Co. et al., 1 Fed. Rep. (2d series) 327

The above entitled action was instituted upon an affidavit of the
mayor of the plaintiff city, setting out the foreign corporate entity
of the defendant company, which is doing business in the state as a

public service company. In his affidavit the mayor also sets forth the
fact that the plaintiff city granted a franchise to one McGroarty and
others to construct and maintain a telephone system, and that this
franchise was transferred to the defendant corporation, who later
acquired other lines of communication which have become so com-
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mingled with the original franchise property that they are not capable
of being disassociated.
The affidavit also states that several rate increases were asked for

and granted by the Public Service Commission of Washington, but a
third increase that was asked for was contested by the city and re

fused by the Commission. There is a clause in the franchise of the
defendant company which required them to plan underground cables
at the order of the city council, and the mayor in his affidavit charges
that with an intent to keep the benefits of the franchise and relieve
itself of the obligations, the defendant company assigned the franchise
to one F. H. Crosby without transferring the franchise property in

respect to which the defendant was under contractual obligations
with the city. The mayor also alleges that Crosby is an agent of the
defendant and holds the property in trust for the defendant. The
defendant company now seeks to enforce a new schedule of rates,
announcing that they will not be bound by the franchise. They
threaten to disconnect the service of all subscribers who will not meet
the advance.
The city brings this action in equity, claiming that there is not a

complete and adequate remedy at law, and asks that an alternative
writ be issued, requiring the defendant company to comply with all
the provisions of the franchise and desist from threatening citizens
who refuse to pay the increase, and prays that a peremptory com

pliance with the provisions of the ordinance as modified by the several
orders of the Public Service Commission in regard to rates.

Judge Netever, in rendering a decision, declared that a mandamus
is a highly prerogative writ, and is only issued where the ordinary
methods of procedure are powerless. He said that it had been termed

a "criminal process relative to civil rights." He also held that it was

obtainable only where the party has a specific legal right, and is

therefore an action at law between the parties, and cannot be granted
in equity.
The learned judge was of the opinion that it was the proper

remedy to enforce a specific ministerial act. The judge also said that

"a writ of mandamus is not a matter of right, but is awarded in the

discretion of the court, unless a clear legal right is shown, or a

statutory duty which is clear and indisputable and there is no other

legal remedy."
The judge cited a comprehensive list of decisions, citing the case of

Narburg vs. Madison, 1 Cranch '37; Kentucky vs. Dennison, 65 U. S.

(24 How.) 66; Smith vs. Bourbon, 127 U. S. 105, and many other

leading authoritative cases.

A. R. P.
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1423 P STREET N. W.

We Sell and Rent Typewriters Special Rates to Georgetown Students

J. V. MULLIGAN
Badges, Graduation Medals, Trophies, Class Pins, Fraternity Pins

1110 F Street N. W. Washington, D. C.

JOSEPH BARUCH & CO.
"See Mac"

PRINTERS, STATIONERS, ENGRAVERS

430 FIFTH ST. N. W. FRANKLIN 5332

SUPPLIES FOR LAW STUDENTS�BAR EXAMINATION

QUESTIONS�GREETING CARDS

FARMER'S MECHANICS' NATIONAL BANK

Wisconsin Ave. and M St.
Do your banking business with the Farmers and Mechanics National

Bank. One hundred and ten years in the service of the people.

9th & E 15th & G
501 9th St. N.W. HOME OF Next to Keith's

COLLEGIATE CLOTHES
hops are owned and operated by Fred Pelzman, Georgetown Law, 1911

Attention!
VANDORA CAFE

OPPOSITE GEORGETOWN LAW SCHOOL

HOME COOKED FOOD AT ALL TIMES

Please mention the Journal when dealing with our advertisers



Watts' E Street

Lunch

Sandwiches

Pastry
Good Coffee

Cigarettes
MAGAZINES

'The LawStudent's Hang-Out"

JIM WATTS, Proprietor
500 E Street Northwest

(jppcoats
*3bton5

Overcoats
$3729 to$UO

Compliments
EMERSON LUNCH

18th. ana TJ Sts. N. W.

WANT TO SAVE MONEY?
Then Eat at the

LIVE AND LET LIVE LUNCH
SIXTH AND E

HOME MADE CANDIES CAN BE HAD AT 927 NINTH ST.

Please mention the Journal when dealing: with our advertiser!



January Edition Established 1882 43rd Year

SHARP & ALLEMAN'S LAWYERS and BANKERS

DIRECTORY

Abstract of Laws and Legal Forms for all States
Inheritance Tax Digest with Summary-

Complete List of Legal Journals
COURT CALENDARS FOR ALL STATES�PATENT, DIVORCE and FOREIGN LAWS

Eight thousand personally selected attorneys effectively cover

the United States, Canada and Europe, making the
Directory a safe and efficient handbook for receiving

and forwarding legal business

"Sharp & Alleman's List of Attorneys"
A Handy Book for Forwarders

THE SHARP & ALLEMAN COMPANY
Philadelphia

Georgetown Law Students
Are Provided With

Their Books by Us

Students Everywhere
Find Our Service Efficient and Helpful At All Times

May We Not Serve 7ou?

JOHN BYRNE & CO., Law Book Publishers
715 14th Street N. W. Washington, D. C.

Please mention the Journal when dealing with our advertisers



ESTABLISHED 1818

MAOISON &VENUC COR. FORTY.FOURTH STRCCT
NEW YORK

Telephone Murray Hill 8800

Dress Clothes

BOSTON
LITTLE BUILDING
Tuun con. Boiuim

PALM BEACH
PLAZA BUILDING
Coumtt R o * �

NEWPORT
AUORA1N BUI LOtKG
220 BiixtTui (raw

L. C. SMITH 8c BROS.
TYPEWRITER CO.

FACTORY AND EXECUTIVE OFFICES AT

SYRACUSE. N. Y.

TYPEWRITERS FOR LAW STUDENTS
No Typewriter is so well adapted for legal work as the

"SILENT SMITH"
We are in a position to place a reconditioned No. 8 L. C. Smith

machine, late model, in good running order, in your home subject to
your approval, and at a price that you can afford, viz. : $35.00 net
cash, or $37.50 on terms as follows : $7.50 cash, balance in monthly
payments of $3.00 per month. This machine is not a new one, but it
will give you many years of good service.

SPECIAL RENTAL RATES TO STUDENTS
One Month, $3.00; Three Months, $8.00; Four Months, $10.00

L. C. SMITH & BROS. TYPEWRITER CO.
MILLS BUILDING PHONE MAIN 411-412

17th and G Sts. N. W. WASHINGTON. D. C.

Please mention the Journal when dealing with our advertisers



KEEP YOUR

United States Supreme Court

Reports and Digest, Federal
Constitution and Statutes

UP TO DATE AT A NOMINAL COST

The United States Supreme Court, Circuit Court of Appeals
and District Courts are handing down 2,500 cases each year. The
substance of these decisions contain thousands of references to
United States Supreme Court cases, including the Federal Con
stitution and Statutes.

These citations are fully set forth in Shepard's United States
Citations. Not only is every case citation placed under the appro
priate volume and page, but the specific point of law dealt with
in the citing opinion is also indicated. Affirmances, reversals and
dismissals by the Circuit and Supreme Courts are included.

The statutory sections contain all federal citations to the United
States Constitution, Statutes and Court Rules. Amendments, addi
tions and repeals by subsequent Acts of Congress are also included.

The Classified Topical Index is an exhaustive index to every
point decided by the United States Supreme Court, from October
1915 to date, arranged to conform to tlie American Digest System.

THIS UP-TO-DATE CITATION SERVICE will be found in
the Quarterly Cumulative Supplement and Intervening Advance
Sheets.

SHEPARD'S UNITED STATES CITATIONS, 2 VOLS.. .$30.00
Quarterly Cumulative Supplements, including Classified

Topical Index, per year $12.00
Quarterly Intervening Advance Sheets, per year $ 2.00

^shed FRANK SHEPARD COMPANY Incorporated
1900

PUBLISHERS OF

SHEPARD'S CITATIONS
76-88 Lafayette Street New York, N. Y.

Please mention the Journal when dealing with our advertisers



GEORGETOWN
UNIVERSITY

The School of Law

Three-year course in the morn

ing hours leading to the degree
of Bachelor of Laws.

Four-year course in the late
afternoons, leading also to the
degree of Bachelor of Laws.

One year post graduate course

leading to the degree of Master
of Laws or Master of Patent
Law.

Sessions of classes commence at
9:00 o'clock A. M., and at 5:10
o'clock P. M.

For further information apply to

Geo. E. Hamilton, LL.D., Dean
GEORGETOWN LAW SCHOOL

Washington, D. C.

Piease mention the Journal when dealing with our advertisers
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