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CODIFICATION OF AMERICAN INTERNA
TIONAL LAW

By Thomas H. Healy, A.B., A.M., LL.B.
Assistant Dean of the School of Foreign Service of George
town University; Lecturer in 1925, Academy of Interna

tional Law, at The Hague, Holland.

(Prepared for Georgetown Law Journal)
(This is the first of two articles on this subject. The second article

will appear soon in the Georgetown Law Journal)

ANEW era in world affairs has just been opened, when
for the first time in history, at the request of a num

ber of nations, a code of International Law has been pre
pared and submitted to these nations for their action. Such
a code containing projects of conventions of International

Law, prepared, at the request of the Governing Board of
the Pan American Union, for the consideration of the In
ternational Commission of American Jurists, was sub
mitted by the American Institute of International Law to
the Governing Board of the Pan American Union on March

2, 1925. Copies of the Code are now in the hands of the

governments of each of the 21 American Republics. On

August 2, 1926, they will be considered by two rep
resentatives of each of these governments, who will meet
at Rio de Janeiro, Brazil. The representatives of the
United States of North America at that time will be Dr.

James Brown Scott, Professor of International Law in

Georgetown University School of Foreign Service, and Pro

fessor Jesse Reeves of the University of Michigan. The
results of the labors of these jurists will be taken up for

205
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final action at the Sixth Conference of the 21 American
Republics, to be held soon in the city of Habana, Cuba.
Ex-Secretary of State Charles Evans Hughes, when pre

senting these projects, stated that "this day, with the sub
mission of concrete proposals which take the question of the

development of International Law out of mere amiable
aspiration, marks a definite step in the progress of civiliza
tion and the promotion of peace, and for that reason will

long be remembered."
For many centuries it has been realized that unless a

state of chaos is to be the normal condition of mankind, the
rights and duties of individuals should be stated definitely
and that disputes concerning them be subject to trial before
impartial, judicial tribunals. The realization of this fact
was not the outcome of a day but is the experience of man
kind developing gradually from the very beginning of the

world, so that, more and more, law regulating the conduct
of individuals has become fixed, and the interpretation and
the enforcement of it has become considered as a vital part
of modern civilization. Lest we be mislead into believing
that the Anglo-Saxon race has followed out this principle
from the beginning, it is well for us to remember that the
extra-judicial and more or less uncivilized practice of "self-
help" can be found in comparatively recent English history.
Through sheer force of events, individuals and states that
look out for the rights of individuals, know that there must
be a law and that that law must be enforced in a judicial
way. It is curious that states, with their large resources

and all the means at their disposal, apparently have not

yet learned this fundamental lesson, the ignorance of which
is still costing the world more dearly than any other ten
things put together. When one realizes that approximately
half the governmental expenditures of all the so-called
civilized nations of the world today are for war purposes,
or for purposes connected with war; when we realize that
in one single day of war similar to that of the Battle of
the Marne, more of the finest specimens of manhood are

killed than tuberculosis, typhoid and other deadly diseases

destroy in a year; when we consider that in a week's cam

paign the garden spots of the earth can be so ruined that
it takes 20 years to restore them to their previous condi-
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tion�and finally when we consider that by far the ma

jority of all wars are due to the facts that the fundamental
rights and duties of nations are not stated clearly, nor are
they enforced impartially�then we realize what Ex-Secre
tary Hughes meant when he said, that this code of Ameri
can International Law prepared by the American Institute
of International Law marks a definite step in the progress
of civilization and the promotion of peace and for that rea
son will long be remembered.
To those who have made the study of American law

their life's work, it is needless to remark that there seems

to be some inherent characteristic of the Anglo-Saxon
temperament that leads it to place the enforcement of jus
tice by peaceful means at the apex of the pyramid of those
principles which are essential for any sound civilization
The American derivatives of the Anglo-Saxon stock,
supplemented by the inflow of the blood of practically all
other nations of the world, have not been behind their
Britannic brethren. Like England, the recognition and the
enforcement of the rights and duties of individual citizens
is the guiding-star of our civilization. But a thing of which
we can be even more proud is the fact that, with our Eng
lish brethren, we have taken the lead in the peaceful set
tlement of disputes between nations.
It must be admitted that the British Empire (possibly

due to its huge size) has more arbitrations to its credit
than any other nation in the world. The United States of
America presses close on its heels, as the second nation
in the world sharing this honor. These two nations together
have probably over two-thirds of all arbitrations on record.
While other nations of the world have talked of the political
aspects of international disputes and the absolute impossi
bility of allowing any outsider to pass judgment on them
in an endeavor to regulate these disputes without a resort

to arms, Great Britain and the United States have been

going steadily ahead submitting dispute after dispute to

arbitration and settling them at very small expense�to

the satisfaction of everybody concerned, and with records

unusually free from the use of war. The Canadian border,
stretching for thousands of miles, demonstrates how per
sons of good will can live side by side over tremendous
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boundary lines and settle disputes (which naturally are

bound to arise) by peaceful and judicial means, rather
than by such a barbaric instrument as war.
If England can claim the honor of the largest number

of arbitrations, the United States and its fellow republics
of Pan America imbued with the same principles of free

government, based on liberty and justice, can claim the
distinction of being the first group to prepare a workable
code of International Law to render more easy and definite
the settlement of international quarrels.
Before taking up in detail the new proposed code, it may

not be amiss here to give a brief sketch of the history of
the development of the codification of International Law.
A number of authorities in International Law have at

tempted on different occasions�generally on their own

initiative�to propose codes of International Law. One of
the first of these was Esteban de Ferrater, who published
in Spain, in 1846 (barely 80 years ago) , a two-volume work
of Spanish treaties with a short survey of International
Law, both public and private. Probably the first important
official code of the laws of war was that prepared at the
request of President Lincoln, by Francis Lieber, a Prussian
by birth, but a naturalized American citizen. This code
was used to guide the conduct of the Federal armies in
the field during the American Civil War. It is said that
this code was prepared so skillfully that, in 1870, during the
Franco-Prussian War, it was again used and covered every
case that arose with the exception of one. The next im

portant codification was that of Johann Caspar Bluntschli,
a Swiss-German, well known to all students of political
science. This code, (The Modern International Law of the
Civilized States in the Form of a Code), prepared in 1868,
was doubtless inspired by Lieber's work, as Bluntschli had
previously translated Lieber's code into German. Supple
menting the work of these individuals and other individuals,
the Institute of International Law (LTnstitut de Droit
International) composed of eminent publicists from a large
number of the civilized nations of the world, has for the
past 50 years worked more or less collectively on the same

subject. Various individual projects have been taken up
from time to time and discussed at great length. The
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records of these discussions can furnish the basis for many
articles of a code. The Hague Peace Conferences of 1899
and 1907, at which were present respectively 26 states and
44 states, were able to reduce more or less to the form of
a code a number of the laws and customs of land warfare,
to prepare conventions for the peaceful settlement of in
ternational disputes, and other conventions that sub

stantially form chapters in a code of International Law.

Shortly after the first Hague Conference, the second Inter
national Conference of the American Republics was held
in 1901 in Mexico City. At that time a proposal was made
for the appointment of a committee to draft codes of pub
lic and private International Law, to govern the relations
of the American republics. Though not ratified at that

time, the matter was again brought up at the third Pan
American Conference held in Brazil, in 1906. This time
the convention was ratified but for various reasons work
was not actually started until 1912. Not much progress
was made, as shortly afterwards the World War broke out.

The next great forward step toward codification is due to a

large extent to the initiative of another American, and, we
may say, one of the greatest Americans that has ever

lived�Elihu Root, pre-eminent lawyer, statesman, and

patriots�when in accordance with the terms of the Treaty of
Versailles, a committee of ten jurists, representing ten dif

ferent nations, was assembled at the Hague in the summer

of 1920 to prepare a plan for the establishment of a Perma
nent Court of International Justice. The court was es

tablished at The Hague in 1922 and is still sitting. Though
the United States was not a signatory to that treaty, an
invitation was extended to Mr. Elihu Root to participate
in these labors. For many years before this the fame of

Mr. Root as an internationalist of the highest type had

spread throughout the world, and � therefore the states

that belonged to the League of Nations felt strongly the

advisability of having the counsel of Mr. Root when such

a project was being discussed. Mr. Root had with him

as technical advisor, Dr. James Brown Scott, Professor of
International Law at the School of Foreign Service of

Georgetown University, who, like Mr. Root, is one of the
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American names in International Law that is known

throughout the world. These gentlemen, along with the
other jurists who took part in the meeting, had the decided

opinion that an international court, without a set of definite
and fixed international laws to guide it, was like a cart
without a horse. The Advisory Committee thereupon pro
posed in its 35th article the law to be applied, the sources of
the law, and the order in which they should be applied. It
stated that:

The court shall apply
1. International conventions, whether general or

particular, establishing rules expressly recognized by
the contesting states.

2. International custom, as evidence of a general
practice, which is accepted as law.

3. The general principles of law recognized by civi
lized nations.

4. Judicial decisions and the teachings of the most

highly qualified publicists of the various nations, as

subsidiary means for the determination of rules of
law. (The Proceedings of the American Society of
International Law, 1920, pages 64 and 65) .

These sources were approved by the League of Nations
and form substantially a part of the constitution of the
Permanent Court at The Hague.
The Advisory Committee felt that something more was

needed, and therefore recommended further: That a new

conference of the nations in continuation of the first two
conferences at The Hague be held as soon as practicable for
the following purposes:

(a) To restate the established rules of Interna
tional law, especially and in the first instance, in the
fields affected by the events of the recent war.

(&) To formulate and agree upon the amendments
and additions, if any, to the rules of International Law,
shown to be necessary or useful by the events of the
war and the changes in the conditions of international
life and intercourse which have followed the war.
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(c) To endeavor to reconcile divergent views and
secure general agreement upon the rules which have
been in dispute heretofore.

(d) To consider the subjects not now adequately-
regulated by International Law, but as to which the
interests of international justice require that rules of
law shall be declared and accepted.

In a second part of the same recommendation, the com

mittee went on to urge consultation with LTnstitut de
Droit International, the American Institute of International
Law, and several other organizations already in the field
of International Law. The Advisory Committee had hoped
that starting with a limited jurisdiction the fairness and
value of the court would become so evident that the juris
diction would gradually extend itself to most of the disputes
that have caused trouble between nations. These recom

mendations, which were made almost five years ago, were

rejected by the Assembly of the League of Nations. As
will be explained later on, since the completion of the code

prepared by the American Institute of International Law,
the League of Nations has again opened up the question,
though nothing very definite has been done as yet. The
International Court of Justice at The Hague is in operation
and among its members is one of the most distinguished
international lawyers of the United States, Mr. John Bas-
sett Moore, and the distinguished Cuban statesman and

lawyer, Dr. Antonio Sanchez de Bustamente. As a result
of the failure of the Assembly to accept the recommenda
tion of the Advisory Committee for codification of the
laws to be applied by the court, to a large extent the pro
cedure of the court is the same as in cases of arbitration
where the nations agree in advance upon the submission of
their controversies.

Apparently the old world was not ready for this bold

leap forward. From the old world the initiative now passed
to the new, composed of young, strong and progressive
nations. The fifth Pan American Conference meeting in

Santiago, Chile, in 1923, took up the subject of codification
and provided for the appointment of a commission of in
ternational jurists of the different American republics to
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meet in Rio de Janeiro, Brazil, in the autumn of the present
year. If there is one thing, above all others, that experts
have learned from international conferences, it is the fact
that such conferences are almost inevitably doomed to fail
ure unless careful and detailed preparations are made in
advance by competent persons or organizations. With this
in mind, the Governing Board of the Pan American Union,
which is composed of representatives from all the 21
American Republics, extended an invitation to the American
Institute of International Law, to prepare in advance draft
conventions for such a code of International Law. The

institute, showing characteristic American speed and

ability, lost no time whatsoever in undertaking this work.
The request of the Pan American Union was received Jan
uary 2, 1924; accepted January 9, 1924; informal confer
ences held immediately between different members of the
institute who were located in widely separated countries;
tentative projects prepared, and finally, a special meeting
of the entire institute was held in Lima, Peru, last Decem
ber. So that no time would be lost, the rough draft of the
tentative code was presented in more or less complete form
even at that meeting. As a result of the meeting various
changes and improvements were made, the whole matter
referred back to the Executive Committee, of which Dr.
James Brown Scott is chairman, with instructions to put
the projects in form, with the least possible delay, for sub
mission to the Pan American Union. The Executive Com
mittee met in Havana, Cuba, in February of this year;

completed the revision of the code; had texts prepared in
the four languages of the 21 American Republics, namely,
Spanish, Portuguese, French and English, and had sufficient
copies made in each language so that each member of the

(Governing Board of the Pan American Union would have
a copy in his own language. The speed and ability with
which the American Institute of International Law, and

particularly its Executive Committee, accomplished this tre
mendous work in so short a space of time will ever be a

monument to them. It is an unusual example of what can
be done by a group of serious and competent men who,
realizing the gravity of the work before them, apply them
selves diligently and promptly. The example stands out
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because it is in such marked contrast with many interna
tional conferences which are characterized by procrastina
tion and which have little to show in final practical results.
The Honorable Charles Evans Hughes, who doubtless will

be ranked by posterity as one of the greatest American
Secretaries of State, crowned his many achievements while
Secretary of State by calling for March 2, 1925 (two days
before his resignation as Secretary of State was effective) ,

a meeting of the Governing Board of the Pan American
Union to present to it, with his enthusiastic approval, the
Code of American International Law, consisting of 30 con

ventions�the first code in the history of the world ever

presented at the request of a number of nations. His re

marks on that occasion were so important that we take
the liberty of giving some excerpts from them. Mr. Hughes
said: "It is a high privilege to present the subject of this
special meeting to the Governing Board of the Pan Ameri
can Union. It is a subject of transcendant importance as it
relates to the establishment among the nations of the

reign of law and to the endeavor of the American Re

publics to hasten the fulfillment of this purpose by a more

definite formulation of the rules of International Law. It
was fitting that the American Republics, free as they hap
pily are, from many of the historic antagonisms and rival
ambitions which have vexed the peace of other parts of
the world, should take the lead in this effort, and through
the painstaking studies of American jurists gratifying
progress been made. . . . These projects, or draft conven
tions, are submitted to the Governing Board with the

recommendation, which I take pleasure in making, that they
be transmitted by the members of the Governing Board

to their respective Governments for their consideration. . . .

What is far more important, at this moment, than any

particular texts or project, is the fact that at last we have

texts and projects, the result of elaborate study, for con

sideration. We have the inspiration and stimulus of this
action full of promise to the world. We feel that, thanks
to American initiative, we are on the threshold of accom

plishment in the most important endeavor of the human

race to lift itself out of the savagery of strife into the

domain of law, breathing the spirit of amity and justice.
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"It is significant that the Executive Committee of the
American Institute of International Law has stated that
their projects relate to the International Law of peace.
Their members were a unit in believing that the law of war
should find no place in the relations of the American Re

publics. We have dedicated ourselves to the cause of peace.
Fortunately, we have no grievances which could furnish any

just ground for war. If we respect each other's rights as

we intend to do, if we cooperate in friendly efforts to pro
mote our common prosperity as it will be our privilege
to do, there will be no such grievances in the future. There
are no differences now, and there should be none, which
do not lend themselves readily to amicable adjustments of
nations bent on maintaining friendship."
We commend to the earnest consideration of every care

ful thinker the last three sentences of the above quotation.
Probably the key-words of the whole proposition are the
last four words�where there is a will to settle disputes
amicably and justly, they can be so settled. When justice
between the nations reigns as it does in civilized nations
between individuals, then indeed there will be peace
throughout the world. Justicia et pax osculatae sunt!
The task that confronted the American Institute of Inter

national Law in complying with the request of the Pan
American Union for a draft of a code of International Law,
was indeed a difficult one, and one that has puzzled some

of the greatest minds of the world for many years. What
is International Law ? What are its sources ? What are its
proper bases? What are its detailed provisions? How
should these be stated? What changes and improvements
should be made in existing International Law? All short
questions, but such that, up until the efficient efforts of the
American Institute of International Law, they have never

been answered as a group in a practical way.
At the very threshold we are confronted with the state

ment heard so frequently that there is no such thing as

International Law. In view of the fact that the highest
courts in England and the Supreme Court of the United
States have frequently ruled to the contrary, it is indeed
curious that so-called American authorities should be found
among those who insist that there is no such thing as Inter-
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national Law. For American and English lawyers, this
matter has been settled definitely by the court stating that

International Law is just as much a part of the law of the

Anglo-Saxon nations as any statute law could be. Ameri

can courts, both state and federal, must take judicial cog
nizance of its existence and in appropriate cases enforce it,
so that for the American students or practitioners it indeed
becomes domestic or municipal law. For two centuries past
our courts have been enforcing International Law. A large
number of cases of the highest authority are available to

any student of the subject. As students of English law will

find, some of the greatest luminaries, such as Lord Mans
field and Sir William Blackstone, are among those who state
that there is no doubt whatsoever that International Law
in its fullest extent is a part of the law of England. An

interesting exposition of Lord Mansfield's opinion is con

tained in the case of Triquet et al. vs. Bath (Court of
King's Bench, 1764, 3 Burr. 1478; also found in Scott's
Cases on International Law, edition 1922, page 2). It is
of interest to note that Sir William Blackstone was leading
counsel for the plaintiff in this case. Blackstone himself in
the fourth book of his Commentaries, published in 1765,
states that, "The law of nations (wherever any question
arises which is properly the object of its jurisdiction) is
here adopted in its full extent by the common law, and is
held to be a part of the law of the land." In this connec

tion, a more recent quotation from an eminent English
Chief Justice is directly in point: "It was contended on

behalf of the owners of the Prometheus that the term 'law'
as applied to this recognized system of principles and rules
known as International Law, is an inexact expression ; that
there is, in other words, no such thing as International
Law ; that there can be no such law binding upon all nations,
inasmuch as there is no sanction for such law; that is to

say, there is no means by which obedience to such law can

be imposed upon any given nation refusing obedience
thereto. I do not concur in that contention. In my opin
ion, a law may be established and become international�

that is to say, binding upon all nations�by the agreement
of such nations to be bound thereby�although it may be

impossible to enforce obedience thereto by any given nation



216 GEORGETOWN LAW JOURNAL

party to the agreement. The resistance of a nation to a

law to which it has agreed does not derogate from the

authority of law, because that resistance cannot, perhaps,
be overcome. Such resistance merely makes the resisting
nation a breaker of the law to which it has given its ad

herence, but it leaves the law, to the establishment of which
the resisting nation was a party, still subsisting. Could it
be successfully contended that, because any given person,
or body of persons, possessed for the time being power to
resist an established municipal law, such law had no exist
ence? The answer to such a contention would be that the
law still existed, though it might not for the time being be

possible to enforce obedience to it." (Sir Henry Berkeley
in the S.S. Prometheus, Supreme Court of Hongkong, 2

Hongkong Law Reports, 207, 225 (1906).
One of our great American justices, Mr. Justice Gray,

stated in the case of The Paquete Habana (175 U. S. 677-
700), that "International Law is a part of our law, and
must be ascertained and administered by the courts of jus
tice of appropriate jurisdiction as often as questions of

right depending upon it are duly presented for their deter
mination." It is often said that there is no such thing as

International Law because nations do not observe the so-

called rules of International Law, except when it is to their
advantage to do so. It was the custom in some quarters,
during the World War, to discuss lightly and in a joking
fashion the so-called principles of International Law, which,
according to these persons, were honored more in the
breach than in the observance. It is true that, to a certain
extent, nations do violate International Law, particularly
in time of war. For our purpose it is not worth while
going into this as the Code of American International Law
under discussion is a code of the International Law of
peace, a code such that, as hoped by its proposers and advo
cates, will to a large extent remove many of the causes of
war and hence render the International Law of War of
diminishing importance. It must not be thought, however,
that even under the stress of a life and death struggle, the
nations of the world cast aside in disdain the principles of
International Law. Even when they were guilty of the
worst violations of this law, they endeavored most strenu-
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ously to show that their conduct was in accordance with
the principles of International Law. The White, Red, Blue,
Pink and other books issued by the belligerent govern

ments, explanatory of their reasons for certain actions,
are too recent to need special attention here. In spite of
numerous violations, International Law stood very well the
test of such a tremendous upheaval as the recent World
War. In such a wide reaching struggle violations were to
be expected. In this connection it is interesting to quote
some of the remarks of William Edward Hall, who, in the
preface to the third edition of his splendid treatise, on

International Law, issued exactly 25 years to the day before
the outbreak of the World War, predicted the things that

actually happened.
"Probably in the next great war," he said, "the questions

which have accumulated during the last half century and
more will all be given their answers at once. Some hates,
moreover, will crave for satisfaction ; much envy and greed
will be at work; but above all, and at the bottom of all,
there will be the hard sense of necessity. Whole nations
will be in the field; the commerce of the world may be on

the sea to win or lose ; national existences will be at stake ;
men will be tempted to do anything which will shorten hos
tilities and tend to a decisive issue. Conduct in the next

great war will certainly be hard; it is very doubtful if it
will be scrupulous, whether on the part of belligerents or

neutrals; and most likely the next war will be great. But
there can be very little doubt that, if the next war is un

scrupulously waged, it also will be followed by a reaction
towards increased stringency of laws. In a community, as
in an individual, passionate excess is followed by a reaction
of lassitude and to some extent of conscience. On the whole,
the collective seems to exert itself in this way more surely
than the individual conscience; and in things within the

scope of International Law, conscience, if it works less

impulsively, can at least work more freely than in home
affairs. Continuing temptation ceases with the war. At

any rate it is a matter of experience that times in which
International Law has been seriously disregarded have
been followed by periods in which the European conscience
has done penance by putting itself under stricter obliga-
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tions than those which it before acknowledged. There is
no reason to suppose that things will be otherwise in the
future. I therefore look forward with much misgiving to
the manner in which the next great war will be waged, but
with no misgiving at all as to the character of the rules
which will be acknowledged ten years after its termination,
by comparison with the rules now considered to exist."

Space is too short to permit us to go into a more detailed
defense of the proposition that International Law actually
is law. It is incomprehensible how American or English
lawyers can take any other stand, in view of the numerous

and commanding cases in which the highest courts of these
lands have spoken at regular intervals during the past 200
years and up to date.
As a parting word, the Anglo-American doctrine has

been greatly strengthened by the fact that many of the new

governments that arose in Europe after the World War
incorporated in their written constitutions express provi
sions saying that International Law was to be considered a

part of their municipal law.
Before leaving this phase of the subject, we should like

to emphasize the fact that the claim that International
Law is too indefinite to be considered law has no more

foundation than a similar statement in reference to the
common law which is the basis of the Anglo-American
legal system. Like all other law, the fundamental basis
of International Law is justice. Though the conceptions
of justice may vary from time to time, it is a fact that at
the present day the peoples of civilized nations agree in
practice, if not in theory, as to the fundamental principles
of justice that might be considered as a basis for a code
of International Law, regulating their mutual intercourse.
What is International Law? Probably no better brief

definition of International Law can be found than that
given by Lord Russell (address before the American Bar
Association, 1896, Saratoga). He said, "I know no better
definition of it than that it is the sum of the rules or usages
which civilized states have agreed shall be binding upon
them in their dealings with one another." In general,
nations have no superior that can enforce laws against
them. The essence of Lord Russell's definition is, that
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nations are bound only when they agree to be bound. This
brings to the front the one principle, above all others, that
must be used as a guiding star in the codification of Inter
national Law, namely, that, legally speaking, every nation,
no matter how small it is, must be on a footing of absolute
equality. The greatest of all American judges, Chief Jus
tice Marshall, said, in the case of The Antelope, decided in
1825 (10 Wheaton 66), "No principle of general law is
more universally acknowledged than the perfect equality
of nations. Russia and Geneva have equal rights. It re
sults from this equality, that no one can rightfully impose
a rule on another. Each legislates for itself, but its legis
lation can operate on itself alone. As no nation can pre
scribe a rule for others, none can make a law of nations."
International Law is the result of agreement between na

tions, whether expressed or tacit.

Sir William Scott, one of the greatest of English judges,
laid down similar principles in the case of Le Louis,
decided by the High Court of Admiralty in 1817 (2 Dod-
son 210). This eminent jurist observed that "Two prin
ciples of public law are generally recognized as fundamen
tal. One is the perfect equality and entire independence
of all distinct states. Relative magnitude creates no dis
tinction of rights; relative imbecility, whether permanent
or casual, gives no additional rights to the more powerful
neighbor; and any advantage seized upon that ground is
mere usurpation. This is the great foundation of public
law, which it mainly concerns the peace of mankind, both
in their politic and private capacities, to preserve invio
late."

No less a modern statesman than ex-Secretary of State
Charles E. Hughes, speaking as Secretary of State, after
quoting with approval the language of Chief Justice Mar

shall, to which we have referred above, went on to state
even more explicitly that the fundamental policy of this
Government was the recognition of the equality of nations.
The occasion was an address given in celebration of the

Centenary of the Monroe Doctrine in Philadelphia on

November 30, 1923. He stated, "We recognize the equality
of the American Republics, their equal rights under the
law of nations." He then proceeded to invite attention to
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the fact that the American Institute of International Law
at its first session held in Washington in 1916 with jurists
present representing the American Republics adopted a

fundamental declaration of the rights and duties of nations.
As Mr. Hughes so ably remarked, this declaration stated
these rights and duties, not in terms of philosophy or of
ethics, but in terms of the law was supported by the deci
sions of the Supreme Court of the United States. Mr.

Hughes then stated in full these rights and duties as

drawn up by the American Institute of International Law,
and went on to affirm that "It cannot be doubted that this
declaration embodies the fundamental principles of the
United States in relation to the Republics of Latin Amer
ica. When we recognize these republics as members of
the family of nations we recognize their rights and obli
gations as repeatedly denned by our statesmen and jurists,
and by our highest court." The declaration of the rights
and duties of nations is so extremely important and actu

ally has been incorporated into the proposed new code of
International Law and to a large extent used as a basis,
that we will be pardoned for quoting them exactly as Mr.

Hughes quoted them:

"I. Every nation has the right to exist, and to protect
and to conserve its existence ; but this right neither implies
the right nor justifies the act of the state to protect itself
or to conserve its existence by the commission of unlawful
acts against innocent and unoffending states.
"II. Every nation has the right to independence in the

sense that it has a right to the pursuit of happiness and
is free to develop itself without interference or control
from other states, provided that in so doing it does not
interfere with or violate the rights of other states.
"III. Every nation is in law and before law the equal

of every other nation belonging to the society of nations,
and all nations have the right to claim and, according to
the Declaration of Independence of the United States, 'to
assume, among the powers of the earth, the separate and
equal station to which the laws of nature and of nature's
God entitle them.'
"IV. Every nation has the right to territory within

defined boundaries and to exercise exclusive jurisdiction
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over its territory, and all persons whether native or for

eign found therein.
"V. Every nation entitled to a right by the law of

nations is entitled to have that right respected and pro
tected by all other nations, for right and duty are corre

lative, and the right of one is the duty of all to observe."
No one would be so foolish as to state that all nations

are equal in all respects, that for example, Haiti was the

equal of the British Empire. What the American Insti
tute states and what Secretary Hughes proclaims as the
official policy of the Government of the United States is,
that, from the legal point of view, all states, regardless of
their resources and their strength, and the size of their

territory, are on a footing of absolute legal equality. Many
of those same persons who insist that there is no such
thing as International Law maintain with equal loudness
that the equality of nations is nothing but a myth. They
seem to think that equality, legally speaking, is the same

as equality in economic, political, and other aspects. Would
any American lawyer be so stupid as to state that John

Smith, an American citizen, negro bootblack in the Grand
Central Terminal, is less legally and has fewer legal rights
before our laws than John D. Rockefeller, merely because
their resources of power are vastly different? Before the
law of the United States all citizens from the lowliest to
the highest are equals in the eyes of the law. Before the
tribunal of the world, every nation, no matter how small,
is and should be the legal equal of every other nation, no
matter how large it may be.
We have dwelt on equality at considerable length because

it is a thing that has been sadly overlooked by many inter
national lawyers who should have known better and
because without an explicit acknowledgment of the equal
ity of nations a real sound codification of International
Law is an absolute impossibility.
The members of the American Institute of International

Law, including publicists of international repute who have
had considerable experience in International Law and
international conferences, were a unit in agreeing to those
fundamental bases that must be accepted before any codi
fication can be possible : namely, that there is such a thing
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as International Law, and that it is the result of agreement
between nations that are legally equal.
The Fifth Pan American Congress had made tentative

provisions for the codification of International Law, both
public and private. The American Institute felt it best to
limit itself to public International Law to begin with. As
stated above, the Institute further limited its labors to the
International Law of peace, feeling that this was the nor

mal state of affairs between the American Republics. In
this connection it might be stated that, though the entire
American Institute of International Law did not take up
a this time the question of codification of private Interna
tional Law (known frequently in America as The Conflict
of Laws) one of the most eminent members of the Ameri
can Institute and also a member of its Executive Commit
tee, namely, Dr. Antonio Sanchez de Bustamante of Cuba,
has just completed a draft code of private International
Law consisting of 435 articles and an introduction of
approximately 48 printed pages, just published in Havana,
Cuba, in one volume. It is probable that discussion of this
draft code will be taken up by the Commission of Jurists
at the same time as the code of public International Law,
when the Commission meets in Rio de Janeiro later on

this year.

It was natural to include in this code to be applied to the
American Republics, not only laws of universal application
but a number of rules of American origin and adapted to
American exigencies. It was felt wiser to start with a

code of International Law suited especially for the use of
the 21 American Republics. Though it is well to state here
that arrangements have already been made by some of
the persons who were most prominent in drawing up this
code of American International Law to start immediately
to draw up a companion code of International Law for the
general use of the world at large. Further announcements
covering this matter are expected in the daily press within
the next few weeks. It does seem likely that the first code
of International Law both for the Americas and for the
world at large will be due to American initiative and
energy. The American Institute of International Law,
when preparing the American code, realized fully the
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importance of drawing upon the broad experience of Euro

pean authorities in International Law. They did not fail
to realize that International Law had its birth to a large
extent on the European continent, and that even at the
time that the United States became a free and independ
ent republic there was scarcely any authoritative writing
on International Law in the English language. English
judges in deciding cases involving International Law,
frankly availed themselves of foreign works, such as those
of Grotius, Bynkershoek and others. Students of the
American Revolution know that the founders of our na

tion used as their basis of authority in International Law
the wonderful treatise of Vattel, the eminent Swiss publi
cist, whose work has had tremendous influence throughout
the world, in settling in a practical way, questions of right
and wrong that arise between nations. The Committee
that drafted the present code felt that the American spirit
is the spirit of peace, that the 21 American Republics have
abstained almost entirely from engaging in the quarrels
of nations of the old world, not only because they felt that
their interests were somewhat different, but also because
non-interference in the affairs of a foreign nation is more

or less of a cardinal policy of practically all of the Ameri
can Republics. Peace has been the normal state on the
American continents. As was to be expected, various spe
cial practices and doctrines have grown up, due to the geo

graphical, social and economic conditions of the Americas.
For this reason, in many places, the new code smacks of
America.

In drawing up a code, one of the first things was to con

sider the sources from which the rules were to be drawn
and the relative value to be given to the different sources.
As general bases were accepted the four sources quoted
above as having been incorporated into the Constitution
of the Permanent Court of International Justice at The

Hague. It is well to remember in this connection that some
44 nations, including among others an overwhelming
majority of the American republics, are a party to this
article. Though it is true that the Government of the
United States has not adhered to this statute, yet it has

substantially adopted the same sources of international
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law. For example, in the case of The Paquete Habana,
quoted above, the Supreme Court of the United States had
occasion to examine into the question as to what were the
sources of International Law and their relative value. The
court said, "Where there is no treaty, and no controlling
executive, or legislative act, or judicial decision, resort

must be had to the custom or usages of civilized nations,
and, as evidence of these, to the works of jurists and com

mentators, who by years of labor, research and experience,
have made themselves peculiarly well acquainted with the

subject of which they treat." The Court continued to say,
"Such works are resorted to by judicial tribunals, not for
the speculations of the authors concerning what the law

ought to be, but for trustworthy evidence of what the law

really is." This shows that our Supreme Court has
announced a policy in regard to the sources of Interna
tional Law substantially the same as that established by
the Permanent Court of International Justice at The

Hague. Our Federal Courts have spoken again on the
same subject, through the words of one of the greatest of
all American judges, Justice Story, in the case of La Jeune
Eugenie (2 Mason 409), Judge Story had the following
observations to make:

"Now the law of nations may be deduced, first,
from the general principles of right and justice, ap
plied to the concerns of individuals, and thence to the
relations and duties of nations ; or, secondly, in things
indifferent or questionable, from the customary observ
ances and recognitions of civilized nations; or, lastly,
from the conventional or positive law, that regulates
the intercourse between states. What, therefore, the
law of nations is, does not rest upon mere theory, but
may be considered, as modified by practice, or ascer

tained by the treaties of nations at different periods.
It does not follow, therefore, that because a principle
cannot be found settled by the consent or practice of
nations at one time, it is to be concluded that at no
subsequent period the principle can be considered as

incorporated into the public code of nations. Nor is
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it to be admitted that no principle belongs to the law
of nations, which is not universally recognized, as

such, by all civilized communities, or even by those

constituting, what may be called, the Christian states
of Europe.
"But I think it may be unequivocally affirmed, that

every doctrine, that may be fairly deduced by correct

reasoning from the rights and duties of nations, and
the nature of moral obligation, may theoretically be
said to exist in the law of nations; and unless it be
relaxed or waived by the consent of nations, which
may be evidenced by their general practice and cus

toms, it may be enforced by a court of justice, when
ever it arises in judgment. And I may go farther
and say, that no practice whatsoever can obliterate
the fundamental distinction between right and wrong,
and that every nation is at liberty to apply to another
the correct principle, whenever both nations by their
public acts recede from such practice, and admit the
injustice or cruelty of it."

Speaking of the sources of International Law, it is inter
esting to note that the American Institute of International
Law submitted its code to the Pan American Union exactly
300 years after the original publication of the famous work
of Grotius on "Rights and Duties of Nations in Times of
War and Peace," a work which has by many been considered
the foundation of International Law written by the father
of International Law.

The labors of the American Institute are presented in
the shape of 30 projects of conventions covering the Inter
national Law of peace for the 21 American Republics. The

plan of presentation used is that similar to the one em

ployed for The Hague conferences. Each convention has
a preamble, stating the reason, and in the convention itself
there is a statement of the principles of justice expressed
in rules of law. Built on the solid rock foundation of a fair
and accurate statement of the rights and duties of nations,
the project proceeds to cover all the fundamental bases of
the International Law of peace, giving rules with respect
to jurisdiction, international rights and duties, pacific set-
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tlement of disputes, etc. The capstone is Project 30, re
nouncing the right of conquest.
It will be our privilege in a coming issue of the George

town Law Journal to discuss in detail the individual proj
ects.
In concluding this part of the article, may we point out

that the wisdom of the drafters of this code is nowhere
more evident than in Project No. 3, where they formally
and officially adopt two statements of the policy of the
United States, made by Mr. Elihu Root, as Secretary of
State of the United States, as the basis on which the code
is to be constructed. The policies of the United States as

outlined by Mr. Root on these two occasions are as follows :

"We wish for no victories but those of peace, for no terri

tory except our own, for no sovereignty except the sov

ereignty over ourselves. We deem the independence and

equal rights of the smallest and weakest member of the

family of nations are entitled to as much respect as those
of the greatest empires, and we deem the observance of
that respect the chief guarantee of the weak against the
oppression of the strong. We neither claim nor desire any
rights or privileges or powers that we do not freely con

cede to every American Republic. We wish to increase our

prosperity and to expand our trade, to grow in wealth and
wisdom and in spirit, but our conception of the true way to

accomplish this is not to pull down others and profit by
their ruin, but to help all friends to a common prosperity
and a common growth that we may all become greater and
stronger together. There are no international contro
versies so serious that they cannot be settled peaceably if
both parties really desire peaceable settlement, while there
are few causes of dispute so trifling that they cannot be
made the occasion of war if either party really desires war.
The matters in dispute between nations are nothing; the
spirit which deals with them is everything." It is indeed
fitting that after a statement of such fundamental proposi
tions of justice in back of Pan American unity and co

operation that in the succeeding projects should be given
a detailed statement of the fundamental rights and duties
of nations, with particular reference to the American re

publics.



THE DIVORCE LAWS OF YUCATAN

By John T. Vance, Jr.

T\IVORCE a vinculo matrimonii was not permitted under
the laws of the Spanish viceroyalty of Mexico except

on two grounds, viz: When one of two married infidels
became a Catholic, the other remaining an infidel ; and when
before consummation of the marriage, the parties being
Catholics, one of them took holy orders.1 Divorce a mensa

et thoro was granted also by the ecclesiastical court for
cruelty of either spouse or adultery of the wife.2

Thus was the law concerning divorce in Mexico at the
time of her complete independence in 1821, and so it re
mained until the upheaval against the church which culmi
nated in the Constitution of 1857.3 Article 123 thereof de
clared that it pertained exclusively \o the federal govern
ment to enforce the laws concerning religious worship and
external discipline. Accordingly a law of civil marriage
was decreed by Provisional Constitutional President Benito
Juarez, on July 23, 1859,4 which declared marriage a civil

contract, to be celebrated by the civil authorities only.
Article 4 of the law provided that marriage was indissol

uble, but divorce a mensa et thoro would be granted for the
following causes : Adultery of wife if not connived at by
husband, adultery of husband if public and continuous,
false accusation of adultery by husband against wife, per
version of wife by husband, thus defeating end of matri

mony, incitement to commit a crime, excessive cruelty,
grave and contagious disease, and insanity to the extent that
the other feared for her or his life.

1 Diccionario Razonado . . . por don Joaquin Escriche (ed. of Juan
Rodriguez de San Miguel), 1837, p. 206.

' Lecciones de Derecho Civil . . . Lcdo. Francisco de Paula Ruan-

ova, 1871, Vol. 1, p. 158.
3 Legislation Mexicana (Dubldn y Lozano), 1876-1904, Vol. 8, p. 384.

For English translation see Walton's Civil Law in Spain, etc.,
1900, pp. 530-557.

* Legislation Mexicana (Dubldn y Lozano), Vol. 8, p. 691.
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The principle of nullity of marriage, a cardinal maxim
of the canonical law, was incorporated into the law of 1859.
The grounds were: Mistake, ties of consanguinity and

affinity, attempt against the life of one of the parties in
order to marry the other, force sufficient to prevent freedom
of consent, prior engagement in legal form, incurable in

sanity and former marriage. According to the Juarez
decree of 1859, all actions concerning marriage, divorce
and annulment should be brought before the Court of First
Instance having jurisdiction.
This decree was amended twice by President Juarez, the

first amendment5 having to do with impediments and the

procedure in dispensation thereof, and the second with

marriage where one of the spouses was about to die.6
Also after the French intervention President Juarez issued
a decree legalizing all marriages celebrated under the Em

pire of Maximilian, whether done by civil or religious
authority.7
The first Civil Code of the Federal District and territories

was enacted in 1870. Marriage was still declared indissol
uble, but there were seven grounds for separation from bed
and board, viz : Adultery, proposal by husband to prostitute
wife, the instigation of one party to the other to commit a

crime, attempt by either to corrupt the children or con

nivance therein, desertion for more than two years, extreme

cruelty and libel.8 Provision was also made for separation
by mutual agreement, following the rule of the Code Napo
leon that it might be done only after two years had passed
and not after twenty years of married life, nor when the
wife was over forty-five years of age.
The Constitution of 1857 was amended on the 25th of

September, 1873.9 Among other questions affecting the
ecclesiastical authority, it was declared in Article 2 that
marriage was a civil contract and that marriage and all
other acts relating to the civil status of persons should

appertain to the exclusive jurisdiction of the civil authori-

5 Legislation Mexicana, Vol. 9, p. 178 (May 2, 1861).
'Ibid., Vol. 9, p. 485 (July 5, 1862).
'Ibid., Vol. 10, p. 209 (Dec. 5, 1867).
"Civil Code (Federal District), 1870, arts. 239-279.

"Legislation Mexicana (Dubldn y Lozano), Vol. 12, p. 502.
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ties in the manner and form provided by law, and that they
should have the force and validity given to them by said
laws. This amendment served to ratify and confirm that
which Juarez' law of civil marriage had declared in 1859
and set at rest all doubts concerning the secularization of

marriage and divorce.
The constitutional amendment was followed on December

14, 1874,10 by an act of the federal congress declaring the

independence of church and state, freedom of religious
worship, etc., including the regulation of the Civil Registry
offices. Marriage was declared to be a civil contract, which
could be dissolved only by the death of one of the spouses,
although the law might permit a temporary separation for

grave grounds to be determined by Congress, it being un

derstood that neither spouse might remarry. This law

being reglementary of the constitutional amendments was

mandatory throughout the federation.
The Civil Code of the Federal District and territories,11

which superseded the Code of 1870, added five other
grounds for divorce a mensa et thoro, viz : Giving birth to
child conceived before marriage and judicially declared
illegitimate, non-support, gambling and drunkenness, in
curable disease (if contracted before marriage and con

tagious or hereditary) and breach of the marriage capitu
lations.
The law of separation from bed and board as embodied

in the Civil Code of 1884 was the law of the Federal District
and territories and generally the law of the several states
of Mexico, until Venustiano Carranza, First Chief of the
Constitutionalist Army, issued a decree on December 29,
1914,12 providing for divorce from the bonds of matrimony
in case of mutual consent and for reasons, as the law ran,
which made the realization of the objects of marriage im

possible.
Other ukases on the subject13 finally culminated in the

"Legislation Mexicana (Dubldn y Lozano), Vol. 12, p. 683.
u March 31, 1884.
u Codification de los Decretos del C. Venustiano Carranza . . .

Mexico, 1915, p. 147.
u Decree of January 29, 1915, Codification de los decretos del C. Venus

tiano Carranza, Mexico, 1915, p. 168, also published in No. 8 of
"El Constitutionalista," Vera Cruz, February 12, 1915; Circular
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publication of the First Chief's famous Law of Domestic
Relations in April, 1917 (published separately) . This law,
which will be commented upon later by way of comparison
with the divorce legislation of Yucatan, as yet remains

to be ratified by the Mexican Congress, and there is there

fore some question as to its constitutionality. Nevertheless

since it became the fiat of Carranza as First Chief of the

Constitutionalist Army it has been considered the law of

the land, has been and is being enforced by the courts of

the district and territories, and there is little possibility of

its being declared unconstitutional. For an excellent expo
sition of the Law of Domestic Relations of 1917, see R. B.

Gaither's article in the American Law Review of May-June,
1923, pp. 412-419.
Carranza's decree, which amended the Civil Code of the

Federal District and the territories, was adopted by the ma

jority of the states of Mexico without many material

amendments. Yucatan has been the leading exception. The

so-called revolutionary Civil Code of Yucatan14 contained
the beginning of some very unusual divorce legislation, cul
minating in the law of 1923, since known as the easiest di

vorce law in the western hemisphere.
The Carranza decrees wiped out the principle of indis

solubility of marriage ties, embedded so long and firmly in
the law of Mexico, but the grounds for divorce, with few ex

ceptions, and the procedure remained as under the Civil
Code of 1884. The grounds in the Carranza law are briefly :

Adultery, birth of child after marriage conceived before
and declared illegitimate judicially, desertion for six

months, absence by husband for a year with failure to

of Secretaries de Justicia, March 2, 1915, in Recopilacion de los

Circulares Reglamentos y Acuerdos, Mexico, 1916, p. 202, also

published in No. 11 of "El Constitucionalista" of March 4, 1915;
Decree No. 35 of May 27, 1916, in Recopilacion de leyes y decretos

expedidos en el ano de 1916, Mexico, 1922, p. 84, also published
in No. 174 of "El Constitucionalista'' of May 31, 1916.

14 The "Legislation revolucionaria" of Yucatan consisting of the Civil
and Penal codes, the codes of Civil and Criminal procedure and
of Civil registry, were passed on Jan. 30, 1918, and went into

effect on July 1 of the same year. See Diario ofitial del Gobierno
del Estado Wore y Gobierno de Yucatan, No. 6308, of May 24,
1918. This official daily will hereafter be referred to as Diario

Ofitial.
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support wife, impotency, cruel and inhuman treatment,
incurable disease, libel, conviction of a crime, moral per
version committed by one spouse on the other or on the
children, habitual drunkenness, commission of an act by
one spouse against the other or against his or her property,
which if committed by any other party or parties in the
same manner would be a crime, the penalty for which would
be imprisonment for one year, and, lastly, mutual consent.
Says Mr. Gaither in the article cited supra :

"Perhaps the greatest contrast in the two laws,
Mexican and American, lies in the fact that under
Mexican law, divorce is granted freely by reason of the
mutual consent of the parties. In the United States,
although both spouses may be unhappy, divorce is im

possible unless some concrete cause is given that is
more than general unfitness as life partners. Both

might be bitterly unhappy, and yet unless one commits

adultery or deserts his home or commits some other
act that is immoral, divorce is impossible. According
to the Mexican viewpoint such restriction against
divorce by mutual consent is an incentive to carnal

immorality. Quarrels would cool many times before
the final decree would be handed down, and it is the
legal duty of the judge who has jurisdiction to per
suade, if possible, the two to become reconciled. With
customary Latin frankness on relationship of this kind,
mutual consent takes the place in Mexico of many other
marital wrongs often falsely alleged in other coun

tries for the purpose of obtaining a divorce that is
desired at any cost. . . .

The state of Yucatan had adopted the Civil Code of the
Federal District of 1871 on the 18th of August of the same

year without any modification. The Civil Code of the Fed
eral District and territories of 1884 was not adopted by the
state of Yucatan until October 13, 1903, but no material
amendments were made on its adoption.15 The chapter on
divorce16 was in fact copied literally.

"Legislative decree No. 267.

"Civil Code Federal District (1884), Title V, Chap. V.
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Divorce a vinculo first became lawful in the State of

Yucatan on the 25th of January, 1915," when the Pro

visional Governor and Military Commander declared in

force and effect the decree of General Venustiano Carranza
of December 29, 1914, supra. This was followed by De

cree No. 100, of May 26, 1915, entitled, "Reformas de varios

articulos del Codigo Civil del Estado de acuerdo con la ley
29 de Diciembre de 1914. que establece en la Republica el

Divorcio absoluto, promulgada en esta Entidad Federativa
el 25 de Enero de 1915.18 Decree No. 100, as the title sets

forth, amends the Civil Code of Yucatan of 1903 in accord
ance with the decree promulgated for the federal govern
ment by Carranza on January 25, 1915.19 The Yucatan de
cree did not follow verbatim the Carranza decree, but the
changes were not many nor of great moment. It is worth

noting, however, that in the Yucatan law the ground of

adultery by either of the spouses was not qualified in favor
of the husband as in the Carranza decree, which followed
the Civil code of the Federal District of 1884. This limita
tion was later incorporated into the Civil Code of Yucatan
of 1918 (See infra, p. 236-237) .

The adoption of this Civil Code and the Code of Civil

Registry in 1918 marks the next step in the divorce legis
lation of Yucatan.20 The chapter on divorce in the Civil
Code was modeled after the chapter on the same sub

ject in the Law of Domestic Relations, but there are some

fundamental differences which will be noted infra.
According to the Civil Code of Yucatan,21 divorce was de

fined to be the legal dissolution of the bonds of matrimony,
leaving the parties free to marry again, and it might be
sought by both parties or merely one of them. When it
was based on mutual consent a year had to pass after the

marriage.22 This provision was copied verbatim from the
Law of Domestic Relations of 1917.

11 Ley sobre el Divorcio, Diario Ofitial, No. 5281, of January 26, 1915.
18 Diario Ofitial, No. 5380, of May 27, 1915.
� Codification de los Decretos del C. Venustiano Carranza . . . Mex

ico, 1915, p. 168.
" Legislative decrees Nos. 181 and 182, respectively, passed Jan. 30,

1918.
"Civil Code of 1918 (hereinafter cited as C. C), Art. 92.
" C. C, Art. 93.
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When based on mutual consent, petition for divorce was

made before the clerk of the Civil Registry of the domicile
of the parties23 and 30 days thereafter the divorce would be

granted by said official upon the reappearance of the parties
before him,24 provided they showed in their petition (acta
de pretension) the status of the children and the agreement
made by the parents as to them ; otherwise the clerk would

deny the divorce.25 The spouses were obliged to agree as to
the settlement of the community property within the 30-

day period referred to, but non-agreement did not preju
dice their right to the divorce. The liquidation of the mar

riage partnership might be settled by the court later,26
although if the 30 days passed and the parties did not return
to renew the petition for divorce, the original petition was

without effect.27

This is the most important difference between the two
laws. In the military decree of 1917 the petition was made
before the judge of First Instance of the domicile of the
parties who, after three unsuccessful attempts at reconcilia
tion, held 30 days apart, should grant the divorce. The
Yucatan Civil Code of 1918, however, provided that the suit
should be brought before the clerk of Civil Registry of the
domicile of the contracting parties, who, without any
attempt at reconciliation, should grant the divorce 30 days
later, provided the parties appeared and still desired it.

Here, indeed, was a radical departure from the Carranza
law. The Yucatan law made the divorce when based on

mutual consent purely a ministerial act as distinguished
from a judicial proceeding under the federal law. Further
reference to this feature will be made in commenting upon
the present law.
Divorce at the will of only one of the spouses might pro

ceed with or without legitimate cause.28 Where the suit

" C. C, Art. 94.
" C. C, Art. 95.
* C. C, Art. 96.
x C. C, Art. 97.
" C. C, Art. 98.
" C. C, Art. 99.



234 GEORGETOWN LAW JOURNAL

was filed for cause the spouses had to be separated pendente
lite or before if necessary, the wife being placed in a decent
home selected by the court, preferably among her own

people, except that if she were the petitioner she should
not be moved unless she so requested. Food and lodging
had to be provided for the wife and children and care taken

that whosoever administered the marital property did not

damage the rights of the other partner. If the wife were

with child the judge would take the means for her protec
tion that were established by law.29 Similar provisions run
through all the divorce legislation of Mexico.

The parents might agree as to which one should have the

custody of the children, but if they could not agree, the
court would summon them and the Public Attorney's office

(Ministerio Publico) 30 for a hearing, whereafter the chil

dren under six years would be placed with the mother and
those older with whomsoever had the paternal authority
(patria potestad) , in default of the parents ; and if no one

had that legal responsibility, the judge should appoint some
one, preferably a relative of the parents.31
When divorce was sought by one of the spouses without

any legal cause, the court would decree forthwith a sepa
ration and the other matters pendente lite, as provided in
the paragraph next above. There were then two attempts
at reconciliation within 48 days which, if unsuccessful,
would be followed by a decree of divorce, after hearing the
Public Attorney's office.32
Here was another vital difference between the Carranza

decree and the Yucatan Civil Code. With mutual consent
and the right of one party to sue without legal cause, the
12 specific grounds would seem to have been unnecessary.
In a suit without legal cause the court would order the

liquidation of the property and the settlement as to the
children subject to the following rules:

" C. C, Art. 100.

"Attorney for the people, not only as prosecutor in criminal trials,
but under duty to intervene in civil actions concerning absentees,
minors, persons under disability, and public charitable establish
ments, etc.

a C. C, Art. 100.
" C. C, Arts. 101-106.
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A. Each party should recover his or her property.
B. The marriage partnership should be liquidated ac

cording to articles 1510-1532 (of the Civil Code
of 1918), each receiving his or her share.

C. Each should recover his or her juridical capacity.
D. Each might remarry, but the woman not for 300

days from the date of the temporary separation.
E. If defendant were the wife, she was entitled to food

and lodging from the time of the first reconcili
ation meeting. If she married again or lived

dishonestly or acquired sufficient property of her
own, the right would cease.

F. If the husband were the defendant, he was entitled
to food in case he could not get work and had no

money.
G. Infants less than six years, and certainly the girls,

should live with the mother, if she did not live

dishonestly or marry again, in which cases the
father might claim them, unless he were an evil

person or have married again ; and then on peti
tion of either of the spouses the paternal author
ity would be declared to have ceased and repre
sentation would be provided for the children ac

cording to law.
H. The divorcees should contribute in proportion to

their means to the support and education of the
children of the marriage until they arrive at the
age of majority.33

The Carranza law went further, compelling the divorced
parents to support their daughters until they were married,
provided they lived virtuously.34
At this point in the chapter on divorce in the Civil Code

of 191835 twelve specific grounds for divorce are set forth,
the same number as itemized in the Carranza Law of Do
mestic Relations and practically the same grounds, except
that the Carranza decree did not include non-support,

53 C. C, Art. 107.
" Ley de Relaciones Familiares, Art. 100.
" C. C, Art. 108.
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except as coupled with desertion for one year. They are

as follows:

I. Adultery of one of the spouses ;

II. If the wife give birth during marriage to a child
conceived before marriage, provided that it be

proved in court that it is not the child of the
husband ;

III. If the husband propose to corrupt the wife di

rectly or if it be proven he received money or

other consideration for the express purpose of

permitting another to have illicit relations with
his wife;

IV. If one spouse incites or by violence forces the
other to commit a crime, although it be other
than carnal incontinence;

V. The attempt of the husband or the wife to cor

rupt the children, or permitting the same to be

done;
VI. If either spouse be impotent or suffer from lep

rosy, diagnosed tuberculosis or incurable insan

ity or any other disease that be chronic, con

tagious, incurable and hereditary;
VII. The desertion without justification of the home

by either of the spouses during six consecutive
months ;

VIII. The change of residence according to Article
70 of the Civil Code. (Requiring the wife to
follow the husband anywhere within the state,
but not without.)

IX. Failure on the part of the spouse obligated to
support the other or the children for more than
a year;

X. Accuse falsely the other spouse of some crime;
XI. Cruel and inhuman treatment of one spouse by

the other;
XII. Incorrigible gambling or drinking.

The adultery of the husband was not a cause for divorce,
unless it were committed in the home or there were con

cubinage, or the husband publicly insulted or mistreated
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the wife, or she were mistreated by the mistress by word
or act. The adultery of the wife was always cause for
divorce.36 This was borrowed bodily from the Carranza

law, which did the same from the Civil Code of 1884."

When a spouse had sought the divorce or nullity of the

marriage for a cause that could not be proven or when a

spouse had brought a criminal accusation against his or her
consort who found himself or herself libeled, the defendant

might secure a divorce, but not until three months after the
notice of the last sentence. The wife could not be obliged
to live with her husband during this period.38
Divorce for a legal cause could be sought only by the

innocent spouse and within six months from the time the
fact on which he or she based the cause had come to his or

her notice.39 The number of attempts at reconciliation by
the court were the same as those held in a suit by one party
without cause.40 The decrees of divorce based on cause pro
vided in addition to liquidation of the partnership by law,
that the innocent spouse be given food and lodging.
The guilty spouse lost all power and right over the per

son and property of the children as long as the innocent

spouse lived; but could recover them on the death of the

latter, if the divorce were decreed for any causes numbered

VI, VII, VIII, IX, X and XI. The mother who retained the

paternal authority (patria potestad) would lose it if she
lived in a brothel or should conceive a child outside of mat

rimony or observe immoral conduct.41 In all other cases,
if there were no ascendant on whom the paternal authority
should fall, a guardian would be provided for the children
at the death of the innocent spouse.42
The legal consequences of divorce under the Yucatan

Civil Code of 1918 were much the same as under the Car
ranza Law of Domestic Relations. Once the divorce was.

38 C. C, Art. 109.
31 Ley de Relaciones Familiarea, Art. 77; C. C, Federal District, 1884,

Art. 228.
" C. C, Art. 111.
" C. C, Art. 114.
" C. C, Art. 116.
a C. C, Art. 118.
� C. C, Art. 119.
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decreed, the children were placed in the care of the inno
cent spouse ; but if both spouses were guilty and there were

no ascendant under whose legal care the children might be
placed, a guardian would be appointed in accordance with
articles 266, 267 and 276 of the same code, which preferred
brothers and sisters of the whole blood, then uncles and
aunts. The spouse who held the paternal authority (patria
potestad) would lose it if within three months following
the decree of divorce he or she did not demand the custody
of the children.43
Should one of the spouses remarry, the other, if not the

guilty party, might claim the children, provided the latter
had not remarried or observed bad conduct44; and if the
party claiming were the guilty one, just as in case of remar

riage or bad conduct on the part of both and at the peti
tion of either, the paternal authority should cease, and if
there were no one on whom this would fall, a guardian
would be appointed according to law.45 The Carranza
law did not make such fine distinctions. The spouse giv
ing the cause for divorce lost all power and rights over

the person of his or her children so long as the innocent

party lived, whether he or she remarried or not.
Under the Yucatan Civil Code of 1918 the spouse who

furnished the cause for divorce lost everything given or

promised because of the marriage by the innocent spouse,
while the latter might retain everything received and might
claim whatever was promised in consideration of the mar

riage.48
The parents remained subject to all the obligations to

ward their children though they lost the paternal author
ity47 ; and although one of the spouses did not have the care

of the children or had lost the paternal authority this fact
did not prohibit him or her from seeing the children under
rules laid down by the judge who decided the cause.48 The

43 C. C, Art. 120.
11 C. C, Art. 121.
48 C. C, Art. 122.
48 C. C, Art. 124. This article is identical with Art. 273, C. C. F. D.,

1870, and C. C. F. D., 1884, and Ley de Relaciones Familiares,
Art. 99.

47 C. C, Art. 126.
48 C. C, Art. 129.
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spouse having to pay alimony might be released from all
further payments upon a single payment of an amount
equal to the sum of payments for five years.49
According to the Yucatan Civil Code the husband might

remarry once the divorce were decreed, but the Carranza
law prohibits the guilty party, when adultery is the ground,
from remarrying within two years. The woman, even

though she were the innocent party, could not remarry
under either law until 300 days had passed after the pro
visional separation.
The Yucatan Code literally followed the former Civil

Codes of the Federal District in providing that proceed
ings for divorce should be secret, and that the Public
Attorney's office should be a party to all such actions. Of
course, the death of either one of the parties would put
an end to the case, and the heirs of the deceased would
have the same rights and obligations as if there had been
no suit for divorce.50
The Code of Civil Registry of Yucatan enacted at the

same time as the Civil Code (1918) 51 recited the procedure
in the event divorce were sought by mutual consent.52 It
was exceedingly simple, although it remained for succeed
ing legislatures to make it even more summary. The par
ties should appear before the clerk of Civil Registry, who
would cause a certificate to be made of the petition for
divorce (pretension de divorcio) containing the required
statistical data as to the parties, their children and prop
erty. At the expiration of 30 days, if the parties appeared
again seeking the divorce, the same would be decreed, pro
vided the parties had agreed in writing before a notary
public as to what should be done with the children. They
were also expected to have come to an agreement as to their
property and alimony, but failure to so agree would not
constitute cause for a denial of the divorce. As provided
in the Civil Code, of 1918, cited supra, these matters might
be settled in a separate suit before a judge of the civil
courts. The clerks of Civil Registry were also charged with

" C. C, Art. 130.
�� C. C, Art. 127.
a Hereinafter cited as C. C. R.
a See Chap. 10, Arts. 140-145, inclusive.
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registering acts of divorce handed down by judicial author
ities and remitted to their offices and in decrees issued by
the officials of Civil Registry to make of record the certifi
cate of matrimony of the parties who sought divorce or

who were divorced by them.

Chapter V of the Civil Code of Yucatan of 1918 remained
the law of the state until May 25, 1922, when decree No.
13468 amended articles 94, 95, 96, 97, 98, 101, 102, 103, 104,
105, 106 and Section E of Article 107 of said Code. One
result of this decree was to abolish the provision requiring
the parties to wait a year before asking for divorce on

ground of mutual consent. Nor any longer was it neces
sary to wait 30 days for the divorce after the petition was

made. If the status of the children of the marriage was

made known and the agreement concerning them, the di
vorce would be granted de piano. Also the decree abolished
the provision that if a divorce were once petitioned and
not followed up in 30 days, the proceedings would be of no
effect. Neither was the divorce uncertain, if the parties
could not agree concerning the community property. This
question could be transferred to the civil courts, and the
divorce would be granted at once by the clerk of Civil
Registry.
According to the law as amended by the decree of May

25, 1922, in the event a divorce were sought by one party
without legal cause, there was no need of a meeting for an
attempt at reconciliation within eight days after the peti
tion, as provided for in Article 101 of the Civil Code of 1918.
The very word "reconciliation" was left out of the law as

amended.

Under the said amendment if the demand for divorce
without legal cause were admitted the parties would be noti
fied and given 10 days to agree as to status of the children,
division of property and subsistence would be allowed, if
the wife were the defendant. But if the 10 days elapsed
without an agreement the judge was authorized to dictate
a sentence of divorce according to article 107 of the Civil
Code of 1918. The Public Attorney's office was still given
a part in the proceedings.

" Published in the Diario Ofitial No. 7539 of that date.
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Decree No. 134 of May 25, 1922, also amended the Code
of Civil Registry concerning procedure in divorce causes.
In case of mutual consent it was no longer necessary for
the clerk to make a minute of the petition of divorce (pre
tension de divorcio). The amendment provided that the
clerk should decree the divorce forthwith. And further,
Article 143 of the Code of Civil Registry of 1918, which
provided for the denial of divorce if the parties did not
furnish the data as to the date of marriage and under what
legal system it was made, was abolished, while Article 143
as amended declared that even though not having agreed
in a public document as to the children, the property set
tlement and alimony, the divorce would be granted, and the
case then be assigned to the civil courts for adjudication
as to the status of the children, the Public Attorney's office
taking part. Thus it seems the legislative authorities were
making it more and more difficult for spouses not to be
divorced in the socialistic state of Yucatan.
The eternal question of domicile, however, arose. Article

23 of the Civil Code of 1918 provided that the domicile of
a person was the place where he habitually resided, lacking
which, where he had his principal place of business, and in
default of the two, where he was found, and also that con
tinual residence for six months in a certain place would con

stitute a right of domicile (fuero de domicilio) . The Car
ranza law required a domicile of one year prior to the
commencement of the proceedings.54
This inconvenience to all divorce seeking foreigners was

remedied by Decree No. 175 which was passed and pub
lished on the 6th of October, 1922,65 amending Article 23
of the Civil Code of 1918 to the effect that in causes of
divorce, when sought by one of the spouses a right of
domicile would be acquired by continual residence during
one month.

In the same decree Article 92 of the Civil Code of 1918
was amended to the effect that, in the event divorce was

sought by only one of the parties it should be proved on

application that a right of domicile had been acquired in

54 Ley de Relaciones FamUiares, Art. 106.
" Diario Ofitial, No. 7653.
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accordance with Article 107 of the Code of Civil
Procedure.56
Decree No. 177, published in the same number of the

Diario Ofitial, made an interesting contribution to the
divorce legislation of Yucatan. Article 31 of the Code of
Civil Registry was amended to the effect that when it was

impossible for the parties to appear personally, they might
be represented by an agent, appointed by a public instru
ment.
If the parties had obtained the "fuero de domicilio" by

residing 30 days within the borders of the State he or she

might leave the jurisdiction, and have the proceeding
brought by a duly constituted attorney in fact.
At this point it was found that it was too much to ask

the parties to go to the trouble of appearing before the clerk
of Civil Registry. Decree No. 30257 obviated this incon

venience, providing that the clerk of Civil Registry might
act in the house of any of the interested parties, should

they so request.
I have sought to give in the foregoing a summary of the

legislation in Mexico, and particularly in Yucatan, leading
up to the present facile method of divorce in that '"sover

eign and socialistic" state. The law in force at present was
published on April 3, 1923,58 in the form of two decrees, the
first of which is the substantive law on divorce, and the
second an amendment of various articles of the Civil Code
of Registry relating to the procedure in divorce causes.

Decree No. 330 consists of only 13 articles, and in addi
tion to brevity may be recommended, at least, for an

apparent singleness of purpose. The law of 1918 was a

mixture of civil law and the oriental systems. One might
ask for divorce on any of the twelve grounds, or one might
agree with one's spouse to seek a divorce or one might seek
a divorce alone on no ground at all. The present law after

denning divorce as the legal dissolution of the bond of

matrimony, leaving the parties free to remarry, provides

M The C. C. has it "Article 1107," but it is clearly a misprint. Article

107 provides that in an action of divorce and nullification the
court having jurisdiction is that of the domicile of the husband.

"Diario Ofitial No. 7748, of the 27th of January, 1923.
"Diario Ofitial No. 7803, Nos. 330 and 331.
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that "divorce may be made the subject of petition by both
parties or either of them," and if the parties have been
married out of the state, in addition to the proof required by
Article 55 of the Civil Code, of having inscribed their
marriage in the state, they should prove a residence of at
least one month in the state.

Article 23 of the Civil Code, which was amended by De
cree 175 supra, was declared to be in its original form, thus
abrogating the exception of gaining a right of domicile in
one month in cases of divorce. A mere residence of one

month in Yucatan and not a right of domicile fuero de
domicilio is only necessary now in seeking a divorce.

To get a divorce in Yucatan, either of the spouses, if
foreigners, or both acting together have only

(a) To prove he, she or they have resided somewhere
in the state for one month;

(6) To present the certificate of inscription of the
foreign marriage certificate;

(c) To swear to the fact of whether he, she or they
have children, and if they have, as to the num

ber of them, their ages, whereabouts and who
has custody of them.

A divorce is then granted de piano, as a ministerial act. If
they be citizens of Yucatan the proof of residence is not
necessary, but those married in other jurisdictions must
present a certified copy of the marriage certificate.
When divorce is granted at the instance of both spouses

they may arrange beforehand and before a notary public
the status of the children and marital property, if any, and
present to the clerk of the Civil Registry such testimonial
statement, and this circumstance will be recorded in the
records of the divorce. This is rather a far cry from the
provisions of Carranza's Law of Domestic Relations,
Article 83, which charged the court and the Public Attor
ney's Office with the protection of the rights of infants and
third parties, if the parties refused to be reconciled and
insisted upon a divorce.

Although it is provided that where no arrangement has
been reached with respect to the status of the children
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and marital property, the divorce will nevertheless be

granted, subject to various provisions which undertake to

protect such children and property, yet the spouses can

apparently avoid all such suspension by agreeing on a sworn

statement with respect to such children and property, made
before the notary and dumped into the record.
The legal effects of divorce are set out with some par

ticularity. Each is free to marry again, except that the
woman may not enter into a new marriage until 300 days
have passed, unless the divorced parties agree to try it all
over again. Each regains his or her judicial capacity.
Both of these consequences are retained from the 1918 law.
The agreement as to the settlement of the children will

be put into effect, but if the parties cannot agree, then the
children less than six years old, and daughters in any case,
shall remain in the custody of the mother; sons over six

years of age and under fourteen shall remain in the custody
of the spouse whom the judge designates, and those over

fourteen, whatever their sex, may live with the parent
whom they select. The law declares one of the legal con
sequences to be the determination and assurance of sub
sistence for the minor children, which shall be furnished by
both parents in proportion to their own means.

In case of divorce each party shall recover his or her own

property where marriages were contracted under laws prior
to this law, and the legal partnership must be liquidated, if
there be one, pursuant to the provision of the law applicable
thereto.
At last the presence of the court is admitted. Article 9

provides that the judicial authority having jurisdiction
shall be charged with the duty of enforcing the rules re

lating to the status of the children, their support, the

liquidation of the partnership, and the other consequences
of divorce.
If the spouses observe bad conduct a cessation of the

paternal authority (patriot, potestad) shall be decreed on

petition of either, and if there be no one upon whom this
may fall, the minors shall be provided with legal represen
tatives according to law. Such suit to change the paternal
authority shall be a formal, written trial, in accordance
with the rules of the Code of Civil Procedure.
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Parents shall continue to be subject to the obligations
which they have toward their children, even though they
lose the paternal authority; but either spouse not having
custody of the children or having lost the paternal authority
may still retain personal relations with them, subject to
the regulations of the highest municipal authority of the
domicile, at the request of either spouse.
In addition to the repeal of Chapter V, Title V, Book 1,

of the Civil Code of 1918, Decrees 134 and 175 of May 17
and September 30, 1922, were abrogated by the law of April
3, 1923. Divorce suits then pending were declared to be
subject to the law which governed at the time of their
commencement, unless the parties wished to subject them
selves to the new law.
The articles of the Code of Civil Registry amended by

Decree No. 331, supra, relating to divorce,69 provide that
the parties interested in an acta in the civil registry may
appear by an attorney in fact, appointed in writing, and
before two witnesses, except that in the case of divorce, in
which the presence of one or, in an appropriate case, of
both spouses, may be necessary.
The spouse or spouses seeking a divorce shall appear

before any clerk of the Civil Registry of the state and make
known their desire to dissolve the marital bond. The clerk
of the Civil Registry will then declare the divorce and
issue the certificate giving the name, domicile, age, profes
sion and nationality of the spouses, date of marriage, ac

cording to what legal system, and under oath, the name and
number of children, if any, date of birth and place, the
person in whose custody they may be found ; if the spouses
have any property, what it may be and whether separate or

community; a record of the public instrument in which
there has been recorded the permanent status of the chil

dren, the settlement as to the property, and the amount and

payment of alimony and support, if there has been an agree
ment in regard thereto. A record must also be made of
the fact that the act of marriage has been inscribed in the
Civil Registry if it were performed without the state and
that the suitor has resided at least one month in the state.

" Articles 31, 140, 141 and 143.
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The main point seems to be that the divorce will be decreed

forthwith, whether the collateral matters be agreed to or

not and they will be adjudicated by the competent judicial
authority.
Thus we find that the principle of ministerial divorce in

mutual consent causes, first established by the Civil Code of
Yucatan of 1918, has finally become the sole procedure in
divorce actions in that state of old Mexico. By the present
law all specific grounds for divorce have been eliminated,
if not expressly abolished. Divorce is not denied in mutual
consent causes where the parties have not given the status
of the children and agreed as to their future, as was pro
vided by the Civil Code of 1918.60 In fact divorce is never

denied, but on the contrary may always be had for the mere

asking. The present law calls for no attempt at recon

ciliation ; the proceeding is no longer secret, nor is the Pub
lic Attorney's office a party, except in questions relating to

the partition of property and liquidation of the marital

partnership.
Procedure has been reduced to a minimum in Yucatan.

Whether divorces will be raised to a maximum remains to

be seen. Divorce communi consensu is no novelty in west

ern systems. The Roman law recognized it, and in modern
times France, Belgium, Switzerland, Austria for Jews and

non-Catholics, Rumania and the Duchy of Luxembourg
have incorporated it at one time or another into their Civil
Codes. Belgium, Rumania, Austria and Luxembourg still

permit divorces based on mutual consent. France aban
doned it when divorce was abolished in 1816, but according
to the law of 1884, which reestablished divorce in

France, if two spouses disagree, under the elastic inter

pretations of the grounds known as sevices and injures
graves there is little necessity for their agreeing about it.
Switzerland abolished divorce by mutual consent upon the

adoption of the Federal Code of 1910, but the Scandinavian
countries now recognize divorce by mutual consent in a

modified form, and of course it is one of the much heralded
innovations of the Soviet Government, having been adopted
in Russia in 1917.

M See C. C, Art. 96, as amended in law of May, 1922.
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Divorce by administrative or ministerial action is, how
ever, an untried experiment among the people of western
culture. It is a well established proceeding in Japan and
among Mohammedan countries, and the principle has been
embodied in the recent divorce legislation of Norway and
Denmark, where the action is based on mutual consent.61
If marriage be considered merely as a civil contract, then
a ministerial divorce in cases of mutual consent would not
seem unreasonable, but to extend the procedure to recog
nizing a breach of the marriage contract by one of the
parties without the right to defend by the other would

appear to strike at a fundamental principle of contracts, as
well as to drive a deep wedge into the security of the family.
However, it is not within the purview of this article to

discuss from the standpoint of ethics the legislative experi
ments of that state of the Mexican federation which has
for its official title "The Socialistic and Sovereign State of
Yucatan." Nor has it been purposed to comment upon the

constitutionality of the laws in question, but merely to try
to interpret to fellow students of comparative law a piece
of legislation of especial interest because it touches the

home, the basic institution of civilization.

a See Married Misery and Its Scandinavian Solution. A reprint of
Lord Buckmaster's articles and a digest of recent Scandinavian
legislation by H. G. Bechman, London, 1923, p. 50.



INTERNATIONAL ASPECTS OF RECENT PRO
HIBITION ACT DECISIONS

By Fred K. Nielsen

SECRETARY OF STATE SEWARD, in a note under
date of December 16, 1862, addressed to Mr. Garcia y

Tassara, Spanish Minister at Washington, declared two

principles to be universally admitted, "namely, first, that
the sea is open to all nations, and, secondly, that there is a

portion of the sea adjacent to every nation over which the

sovereignty of that nation extends to the exclusion of every
other political authority."1 "As a general rule," said Secre

tary of State Marcy, "the jurisdiction of a nation is ex

clusive and absolute within its own territories, of which
harbors and littoral waters are as clearly a part as the
land."2

The plenary scope of rights which nations generally con

sider are conceded to them in the maritime belt is evidenced

by the authority which they have undertaken to exercise
with reference to fisheries, police and sanitary regulations,
and the general control over merchant vessels as regards
the conduct of persons on board, and even as regards equip
ment of the vessels, the qualifications of their crews, con

tracts entered into with shippers, and the commodities they
carry. With respect to the subject of jurisdiction over ves

sels, it should be noted that general recognition has been

given to the principle of the so-called right of "inoffensive
passage" for merchant vessels and vessels of war through
the maritime belt in so far as it forms part of the high
seas for international traffic.3

The right of a neutral nation to insist in time of war that

belligerent operations shall not take place within territorial
waters is of course also illustrative of the extent of juris
diction over these waters.

1 Moore, Digest, Vol. I, p. 707.
2 Ibid., Vol. II, p. 275.
3 See Annwaire de Droit International, Vol. XIII, pp. 329-330.
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The rights accorded to nations beyond territorial waters,
that is on the high seas, under international law may prob
ably be said to be limited to the effect which nations give to
their laws with regard to their own vessels and persons on

board of them; the punishment of piracy; pursuit out on
the high seas which was commenced in the territorial sea
in case of a breach of law therein ; and the exercise of so-
called belligerent rights in time of war. Of course nations
are conceded to have a measure of sovereignty over their
nationals wherever they may be.

In passing recently upon seizures of vessels carrying
intoxicating liquors some Federal courts seem to have found
it impossible to harmonize certain legislation of the United
States with the above indicated general principles of inter

national law and practice. In dealing with such seizures
the courts have considered not only the National Prohibition
Act, but also the so-called "Hovering Acts" enacted in 1799,4
and the Convention concluded January 23, 1924, between
the United States and Great Britain with regard to the

searching on the high seas of British vessels suspected of
attempted smuggling of alcoholic beverages.
The scope and effect of the "Hovering Acts" have been

the subject of differences of opinion among American
officials. Their standing in international law is doubtful,
assuredly if it is construed to authorize interference with

foreign vessels on the high seas. Similar laws enacted by
Great Britain in 1736 have long since been repealed.6
In a decision rendered on February 26, 1925, by Judge

Thomas, of the United States District Court in Connecticut,6
it is pointed out that, while in the Convention of January
23, 1924, the Government of Great Britain conceded to the
United States, under certain circumstances the right to
board and seize British vessels on the high seas, no legisla
tion had been enacted to carry out that Convention. In

other words, acts such as are declared by the Volstead Act
to be criminal within the territorial jurisdiction of the

'Revised Statutes, Sec. 2760.
� 9 Geo. II, ch. 35, and 24 Geo. Ill, ch. 476.
' United States of America vs. Schooner "Over the Top."
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United States have not been declared criminal when com

mitted on the high seas.

The Decision in Cunard S. S. Co. v. Mellon

As to the effect of the National Prohibition Act within
and without the maritime zone, the lower Federal courts
would ,seem to have explicit authority in the opinion ren

dered by the Supreme Court of the United States on April
30, 1923,7 in cases involving the construction of the Act
with reference to its application to ships.
The opinion of the Court, delivered by Mr. Justice Van

Devanter, can probably be said to be of exceptional interest,
because, among other reasons, of certain questions of
domestic and international law suggested by it, which at
first glance might appear to be of an "academic" nature, but
which in reality are of much practical import in determin

ing the precise scope and effect of the Court's decision. A
further point of peculiar interest in the opinion is the

process of reasoning employed to determine the intent of

Congress respecting important questions not dealt with in

specific terms.

It is often very interesting to observe the conclusions of
courts as to the measure of latitude which they feel justified
in allowing themselves for the purpose of giving effect to
the intent of the Legislative Department not expressed in

language concerning the exact meaning of which there can

be no question. Resort is had in some cases to a very liberal
interpretation; in others there is a scrupulous regard for
the terms of the law. The decision of the Supreme Court
of the United States, construing provisions of Section 3 of
the so-called Citizenship Act of March 2, 1907,8 with regard
to the status of married women, may be cited as an inter
esting illustration of a liberal construction, giving to a

statutory provision a meaning in no wise expressed by its
language. The Act declared that "any American woman

who marries a foreigner shall take the nationality of her
husband." Construed literally, this provision was, of course,

' 262 U. S. 100.
8 34 Stat. 1228. This section was repealed by the Act of September

22, 1922, 42 Stat. 1021.
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utterly meaningless. Obviously, the United States has

nothing to say whether such a woman takes the nationality
of her husband. That is a question governed exclusively
by the law of the husband's country. The Court, however,
instead of regarding the provision as a nullity, which

literally read it is, ascribed to it the meaning that a woman
who marries a foreigner shall lose her American citizen
ship.9 So far as language is concerned, this interpretation
requires complete rewriting of this statutory provision.
Perhaps it may be said that the Supreme Court in its

opinion of April 30, 1923, involving the construction of the
so-called National Prohibition Act, was liberal in its inter

pretation of the language of the statute on one important
point, and in contrast decidedly strict in its interpretation
on another point. The Court held the Act to be operative
with respect to foreign and domestic vessels within the so-

called maritime belt, but not applicable to American vessels
outside of territorial waters. The Court decided against
the contention of the Government that the Act was made
applicable to American merchant vessels outside of the ter
ritorial waters of the United States.

The Status of Merchant Vessels

With reference to the statement sometimes made that a
merchant ship is part of the territory of the country whose

flag it flies, the court observed that this statement is a

metaphor. This, of course, is the fact, but very convenient
use seems often to have been made of this fiction. It would

appear that it may accurately be said that, for purposes of
civil and criminal jurisdiction, a vessel and persons on

board thereof may be regarded as subject to the territorial
and personal jurisdiction of a nation whose flag it flies.

Undoubtedly it is true, as the Court states, that jurisdiction
exercised with respect to vessels and persons on board of
them partakes more of the characteristics of personal than
of territorial sovereignty. It would seem clearly to partake
of both.

Wheaton states a broad rule respecting jurisdiction over

vessels as follows :

�Mackenzie vs. Hare (1915), 239 U. S. 299.
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Both the public and private vessels of every nation,
on the high seas, and out of the territorial limits of any
other state, are subject to the jurisdiction of the state
to which they belong.
Vattel says that the domain of a nation extends to

all its just possessions; and by its possessions we are

not to understand its territory only, but all the rights
(droits) it enjoys. And he also considers the vessel of
a nation on the high seas as portions of its territory.10

Chancellor Kent says:

No nation has any right or jurisdiction at sea, ex

cept it be over the persons of its subjects, in its own

public and private vessels; and so far territorial juris
diction may be conceded as preserved, for the vessels
of the nation are, in many respects considered as por
tions of its territory, and persons on board are pro
tected and governed by the law of the country to which
the vessel belongs.11

Personal jurisdiction is exercised by the United States
with reference to crimes described by Chapter 11 of the
Criminal Code of the United States, committed on board
American vessels within the admiralty and maritime juris
diction of the United States, and out of the jurisdiction of

any particular State. There would appear to be numerous

interesting illustrations of the exercise of jurisdiction over

vessels of a broader scope than that of merely personal
jurisdiction.
In England the application of the theory of territorial

jurisdiction to merchant vessels was for a time resisted, but
it is now fully conceded. The invasion of American juris
diction by British authorities in searches for deserters from
British military service who possessed a dual allegiance
prompted the United States to declare war against Great
Britain in 1812. With reference to the claim of the British
Government of the right to impress American seamen of
British origin, Phillimore observes:

"International Law (Dana), Sec. 106.
11 Commentaries, 13th ed., Vol. 1, p. 30.
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I cannot think it would be now contended that the
claim of Great Britain was founded on International
Law. In my opinion it was not.12

The demand by the British Government for the return
of Mason and Slidell, Confederate emissaries, who were re

moved from a British private vessel by Commodore Wilkes,
could only have been made, as observed by Mr. Justice Hunt
in Crapo v. Kelly,13 on the theory that British jurisdiction
had been violated.

In England a person born on a British ship has been re

garded as a British subject in the application of the funda
mental principle of jus soli in determining nationality.1* So
persons born on an American vessel have, in the application
of this same principle, been regarded as American citizens.
In Crapo v. Kelly15 the question decided was whether a

vessel on the high seas was subject to the insolvent laws of
the State of Massachusetts to which State the vessel be

longed, that is, where it was registered and where its owner
resided, so that by operation of those laws and without any
act of the owner the title to the vessel could be transferred,
while she was at sea, by proceedings in invitum, to an

official assignee, and his title thus acquired would take

precedence of an attachment levied on her in the State of
New York after she had come within that State. In re

versing the New York Court of Appeals, which had previ
ously held that national territory and its laws only extended

by legal fiction to vessels at sea, the Supreme Court of the
United States affirmed the doctrine that a vessel on the

open sea is part of the territory whose flag she carries, and
held, further, that the vessel in question, while at sea, was

constructively a portion of the territory of the State of
Massachusetts and was subject to its laws. The Court of

Appeals of New York subsequently applied this doctrine in
McDonald v. Mallory19 in which it was held that under the

"International Law, 3d ed., Vol. 1, pp. 444-445.
" 16 Wall. 610.

"Marshall vs. Murgatroyd (1870), L. R. 6 Q. B. 31; Horace Nelson,
Private International Law, p. 47.

" 16 Wall. 610.

"77 N. Y. 546.
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statute of New York, giving a right of action for causing
death by wrongful and negligent act, an action was main
tainable for the death of a citizen of New York on the high
seas on board of a vessel heading from and registered in a

port within that State, the vessel being employed by the
owners in their own business, and the negligence of the
owners having caused the death.
In connection with these illustrations of the jurisdiction

of Federal and State authorities over vessels at sea, in civil
and criminal matters, still another suggested by Wheaton

may be noted. He says:

Every state has an incontestable right to the service
of all its members in the national defense, but it can
give effect to this right only by lawful means. Its

right to reclaim the military service of its citizens can

be exercised only within its own territory or in some

place not subject to the jurisdiction of any other
nation. The ocean is such a place, and any state may

unquestionably there exercise, on board its own ves

sels, its right of compelling the military or naval
services of its subjects.17

Can the Rule Laid Down By the Court With Respect
to "Importation" Be Changed in the Absence of a

modification of the eighteenth amendment.

The most important point in the decision is clearly the

holding of the court, expressed in very brief terms, that the
bringing of intoxicating liquors on a vessel within the three-
mile limit is an importation. It is, of course, an interesting
point that commodities which are not landed, which are not
cleared through a customs house, which are not even

brought into a port of entry, may be regarded as an im
portation. But of still greater interest is the question as

to the precise legal sense in which the court denned the
term importation, because in the light of the answer to that
question must apparently be determined the possibility of
effecting a relaxation of the rigid law as construed by the
Court which strikes so severely at the general principles of

"International Law (Dana), p. 170.
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comity in connection with international commerce and
international relations generally.
It is interesting to note that Mr. Justice Story once laid

down the rule that to constitute an importation, so as to
attach a right to duties, it is necessary not only that there
should be an arrival within the limits of the United States,
and of a collection district, but also within the limits of
some port of entry.18 Of course, in these recent steamship
cases, no question of duties is involved, so that the term

importation is not construed with reference to statutory
provisions relating to customs duties. Is it construed in
terms of international law? Clearly it is not; the court
makes no mention of the law of nations. It might be said
on this point that international law does not prescribe any
rule as to what a nation may regard as an importation,
although this subject is not without an international aspect
in view of the general recognition given in international
practice to the so-called right of "inoffensive passage" for
ships in territorial waters. Is the term construed solely
in the light of a special meaning attached to it by the Pro
hibition Act, or is it construed in the light of a meaning
given to it by the Eighteenth Amendment to the Constitu
tion? If the latter is the case, then it would appear that
the present rigid regulation could not be modified except by
Constitutional amendment. Of course, so far as the scope
of the decision is concerned, it may, strictly speaking, be
answered in relation to this question that, as observed by
the court, "the construction and application of the national
Prohibition Act is the ultimate matter in controversy."
Nevertheless, the court gives little discussion to the term

importation for the purpose of attaching to it a precise
meaning as used in the Prohibition Act, as Mr. Justice

Story prescribed a special meaning to importation with

respect to customs duties. Discussion is largely confined
to the meaning of the term as used in the Eighteenth
Amendment, which is quoted in full in the Court's opinion
at the outset of the portion devoted to this subject. The

point of interest in relation to this matter is whether it

might be considered that the Court is so committed to a

15 Arnold et al. vs. The United States, 9 Cranch 104.
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definition of the term as used in the Constitution that it is
not practicable to prescribe a meaning to the term differing
from that laid down in the Court's decision, and having for
its purpose the relaxation of the present rigid law, without
modification of the Eighteenth Amendment of the Constitu
tion.

There are statements in the opinion of the Court which,
although they may be considered to be dicta, indicate that
the Court considered that liquors carried as sea stores are

prohibited by the Eighteenth Amendment from being
brought into territorial waters. Bearing directly on this

point, the Court said :

It therefore is of no importance that the liquors in
the plaintiffs' ships are carried only as sea stores.

Being sea stores does not make them liquors any the
less; nor does it change the incidents of their use as

beverages. But it is of importance that they are car

ried through the territorial waters of the United States
and brought into its ports and harbors. This is pro
hibited transportation and importation in the sense of
the Amendment and the Act. The recent cases of
Grogan v. Walker & Sons and Anchor Line v. Aldridge,
259 U. S. 80, are practically conclusive on the point.
The question in one was whether carrying liquor in
tended as a beverage through the United States from
Canada to Mexico was prohibited transportation un

der the Amendment and the Act, the liquor being car

ried in bond by rail, and that in the other was whether
the transshipment of such liquor from one British
ship to another in the harbor of New York was sim
ilarly prohibited, the liquor being in transit from Scot
land to Bermuda.

In the cases of Grogan v. Walker & Sons, and Anchor
Line v. Aldridge, to which reference is made in the above
quoted excerpt, Mr. Justice Holmes, who delivered the
opinion in that case, stated that it raised the question
whether the Constitution, as well as the Volstead Act, pro
hibited the transportation and transshipment of liquor
within American jurisdiction. Whatever may have been
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said by counsel or by lower courts or by the Supreme Court
in these cases with respect to the effect of the Eighteenth
Amendment, it would seem that, strictly speaking, the
Volstead Act alone required judicial construction. The
Eighteenth Amendment, of course, contains no penal pro
visions respecting its enforcement. The provisions of the
Volstead Act with respect to the transshipment of liquors
across the United States from one foreign country to
another, and provisions prohibiting importation of liquors
could evidently have been enacted pursuant to the commerce

clause of the Constitution and without being grounded on a

Constitutional amendment, which was necessary for the
enforcement by the Federal Government of prohibition
within the States of the Union. What the complainants
sought to enjoin was the alleged improper discharge of the
functions entrusted to administrative officials by the Vol
stead law. However, since that law was enacted to give
effect to the Eighteenth Amendment, and since the Supreme
Court in all these cases declared its views as to the prohi
bitions of the Amendment with respect to importation and
transshipment, and apparently regarded those prohibitions
to be the same as those provided for in the statute, it would
seem that the Court is in a measure committed to the view
that the bringing into American territorial waters of
liquors carried as sea stores is forbidden by the Constitu
tion.

New Legislation

It might therefore seem logically to follow that a law of
Congress intended to give an interpretation of "importa
tion" so as to permit liquors such as have been described
in the recent cases as sea stores to be brought into the
maritime belt or into ports and harbors of the United States

would, if its validity should be challenged, be pronounced
void, unless the Court should modify its heretofore declared
views as to what constitutes importation "for beverage
purposes," or as to the appropriate means for carrying out
the prohibitions of the Volstead law. These views evidently
embrace interpretations of both the Volstead law and the

Eighteenth Amendment, but as has been observed, some of
the declarations of the Court in the transshipment and im

portation cases with respect to the scope of the Amendment
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should doubtless be regarded, strictly speaking, as nothing
more than interesting dicta. And on this point as to what
Congress might do it is pertinent to take note of that por
tion of the Court's opinion in which reference is made to
the exception from the operation of the Volstead law of
ships passing through the Canal Zone. The Court observed
that the exception shows that Congress, for reasons appeal
ing to its judgment, refrained from attaching any penalty
or forfeiture to the transportation of liquor in transit

through the Panama Canal or on the Panama Railroad, and
further said : "Beyond this it has no bearing here, save as

it serves to show that where in other provisions no excep
tion is made in respect of merchant ships, either domestic
or foreign, within waters of the United States, none is
intended." In spite of the views expressed by the Court as
to the effect of the Eighteenth Amendment, it is not stated
in dealing specifically with this point of an exception to the
general application of the law to ships within American
territorial waters that the Amendment would stand in the
way of any such exception.

Treaty Arrangements

Secretary of State Hughes resorted to the expedient of
effecting a desirable relaxation of the existing rigid law as

construed by the Supreme Court by the conclusion of treaty
arrangements with certain foreign countries. The courts
of the United States would evidently give effect to a treaty
in conflict with a statute. On the other hand, it seems clear
that if substantive rights under a treaty, authorizing some

thing forbidden by the Constitution, should be invoked in

judicial proceedings the courts would not sustain such
rights. Construed according to the law applicable in deter
mining the effect of international agreements, namely,
international law, any treaty whether or not in derogation
of the provisions of domestic law, constitutional or statu
tory, would be binding on the United States and would be
enforceable in a tribunal competent to pass with finality
upon its scope and effect, namely, an international arbitral
tribunal.
The situation which arises in the United States when

Congress passes and the Executive approves an act re-
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suiting in a violation of a treaty has been made clear by the
Supreme Court and by the lower Federal tribunals. By the
Constitution, the courts have said, a treaty and a statute
are placed on the same footing, and if the two are incon

sistent, the one last in date will control. If the country with
which the treaty is made is dissatisfied with the action of
the legislative department in causing a violation of the
treaty, it may present its case to the executive head of the
Government, and take such other measures, including a

resort to war, as it may deem essential for the protection
of its interests. The treaty cannot be enforced as municipal
law of the land�to use a somewhat loose expression�but
the international obligations under the treaty remain.19

The courts will vindicate the rights of an individual
under a statute as against acts of officials of the Govern
ment depriving him of such rights, while the statute stands

unrepealed or unmodified by the Constitutional method for

doing so, which evidently is a new enactment by the legis
lative department with the sanction of the Executive. But

they have refused to vindicate rights under a treaty con

travened by a statute, even though the treaty has not been
annulled or modified according to the legal methods pre
scribed by the proper law for so doing, namely, by interna
tional law�which is also part of the law of the United
States and must be asserted and administered by American
courts of justice.20
While the courts doubtless will sustain a treaty over

riding a statute, it seems rather clear, as has been observed,
that they would not give effect to a treaty in derogation
of the Constitution. It may be recalled that, in Missouri
vs. Holland21 it was argued that the so-called Migratory
Bird Treaty, concluded August 16, 1916, between the United
States and Great Britain, contravened the Constitution.
Mr. Justice Holmes in discarding this contention discussed
it at some length and declared that the treaty did not "con
travene any prohibitory words to be found in the Consti-

"Head Money Cases, 112 U. S. 580; Whitney vs. Robertson, 124

U. S. 190.
M Respublica vs. De Longchamps, 1 Dall. Ill ; The Nereide, 7 Cranch

388; Hilton vs. Guyot, 59 U. S. 113.

"252 U. S. 416.
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tution." He asserted that if the treaty be valid there could
be no question as to the validity of legislation enacted to

give it effect which was challenged in this case. Had the
view been taken that the Court should give effect to a treaty
even though it authorizes what the Constitution forbids, the
contention raised in the case could, of course, have been

briefly disposed of merely by a statement to that effect.
It may be incidentally observed that certain opinions ren

dered by the Supreme Court would seem to show that the
Court has not always given practical application to the
statement underlying its decisions with regard to the opera
tion in the United States of a statute contravening a treaty,
to the effect that the treaty and the statute under the Con
stitution are "placed on the same footing," for the Court
seems clearly to be committed to the legal proposition that

by a treaty the Federal Government can accomplish what it
is not competent to deal with by Federal legislation. That
would appear to be the purport of the statement made by
Mr. Justice Holmes in the Migratory Bird Case to the effect

that, if a treaty is valid, legislation enacted to carry it out
must be valid. This being the case, it is difficult to see how
a treaty and a statute can be regarded as being under the
Constitution on the same footing. It is still more difficult
to perceive how the legal effect of a compact between two

equal sovereign States can be regarded as being controlled
or in any way affected by the domestic law, constitutional
or statutory, of either of them. Officials authorized to

negotiate a treaty will be governed by their best judgment
with respect to questions of national policy entering into
the negotiations, and, as regards their authority to negoti
ate, they will, of course, be governed by the applicable
domestic law. But international law and practice alone can

control finally the legal effect of provisions of a treaty con

cluded by national representatives duly authorized to
execute the conventional formalities. There evidently is

nothing in the Constitution to hamper the United States
from freely negotiating with other nations in accordance
with the principle of equality of States. Our Federal Gov
ernment is a government of delegated powers. But it acts
with plenary authority with regard to subjects delegated
to it. The scope of the treaty-making power vested in
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Federal authority is not prescribed nor limited explicitly by
rules and principles of local law, but must be denned in the
light of international law and practice. The Supreme Court
of the United States has often discussed the extent of the

treaty power conferred on the Federal Government. The
Court has never found that the power has been exercised in
any case to accomplish, in the language of Mr. Justice Field
in Geofroy vs. Riggs22 defining broadly an unauthorized use

of it, "what the Constitution forbids, or a change in the
character of the Government or in that of one of the
States."

Jurisdiction Over the Maritime Zone

The decision in these steamship cases suggests interesting
questions of international law in addition to the point re
specting jurisdiction over foreign merchant vessels.
Although the Prohibition Act is not, in terms, made appli
cable to territorial waters, the Court held it to be applicable,
since it applies to "the United States and all territories

subject to the jurisdiction thereof." The territory subject
to the jurisdiction of the United States includes, said the

court, "the land areas under its dominion and control, the
ports, harbors, bays and other enclosed arms of the sea

belonging to its coast and the marginal belt of the sea

extending from the coast line outside a maritime league, or
three geographic miles."
The precise status of the so-called maritime zone has been

the subject of much varied discussion in diplomatic ex

changes, in judicial decisions and in the writings of authori
ties on international law. It has been argued that a

nation's authority in the maritime belt is that of sovereignty
grounded on proprietary rights. On the other hand, it has
been argued that it is merely a right of jurisdiction. A dis
tinction has sometimes been made between harbor waters
and littoral waters. The exercise of jurisdiction within the
three mile stretch of water adjoining the coast is sanctioned

by the law of nations, but how jurisdiction shall be exer

cised with respect to civil and criminal matters rests with
the Government. This being so, it obviously becomes im

portant, in determining the question if any law, civil or

" 133 U. S. 258.
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criminal, is applicable to maritime waters, whether by
proper legal enactment it has in general or special terms
been given application.
It is interesting to recall that in the notable English case

of the Franconia23 a bench of thirteen English judges de

cided by seven to six that no British court had jurisdiction
over a crime committed by foreigners on board a foreign
ship when it was passing within three miles of the British
coast. In the lengthy opinions rendered by the judges
varying views were expressed as to the nature of the
nation's jurisdiction over the maritime zone. However,
evidently the basis on which the decision rests is that juris
diction in a case of this character had never been expressly
conferred by English law. Parliament subsequently in

187624 passed the so-called Territorial Waters Jurisdiction

Act, declaring that the rightful jurisdiction of the British
crown extended over the marine league.
Had the Supreme Court pursued the strict line of reason

ing followed by the majority of the English court in the
case of the Franconia, it would seem that it would have led
to a disposition of the question respecting the application
of the Prohibition Act to the maritime zone somewhat as

follows :

Just as it is a metaphor to say that a ship is part of the
nation's territory, so it is a metaphor to say that territorial
waters are part of a nation's territory. International law
accords a nation the right of exercising exclusive juris
diction over the sea within three miles of the shore with a

possible exception in relation to the so-called right of inno
cent passage, but international law obviously does not

prescribe how such jurisdiction must be exercised in civil
and criminal matters. In the present case, the law has not
been extended by Congress to the maritime zone, and there
fore the court cannot give it application there.

Law and "Comity"

Mr. Justice Sutherland, in his dissenting opinion, ap

pears to express the view that the Prohibition Act, as con

strued by the Court, is in contravention of the law of

"E. vs. Keyn (1876), 2 Ex. Div. 63.
M 41 and 42 Vic, ch. 78.
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nations and of principles of international comity, and that
such a construction should not be given to the law. It may
be readily admitted that such a rigid regulation with respect
to what ships may have on board when they enter American
ports is strongly at variance with international comity,
even though it is not conceded that, under international law,
a foreign vessel is entitled, as Mr. Justice Sutherland states,
to certain immunities in foreign ports. An examination of
diplomatic exchanges,25 and judicial decisions,28 seems

clearly to reveal that the law has been consistently asserted
in the United States to be that, when a merchant vessel
enters the territorial waters of another nation, it becomes
amenable to the jurisdiction thereof, and is subject to the
laws which govern the port it visits, unless it is otherwise
provided by treaty. The principle underlying this rule is
that asserted in Patterson vs. Barke Eudora27 that per
mission to a foreign vessel to enter American harbors
may be withdrawn, and if consent may be wholly with
drawn, it may be extended on such terms and conditions as

the Government sees fit to impose. It has sometimes been
asserted that the very commendable and beneficial practice
which has obtained generally among nations in the past,
including the United States, and which has been so effec

tively supported by France,28 of waiving jurisdiction as a

matter of comity over ships and persons on board of them
with respect to matters that in the language found in con

sular treaties, "do not affect the peace and dignity of the
port" is grounded on a rule of international law. But there
is no general support of a rule thus limiting the funda
mental rule of subjection to local jurisdiction over vessels
in foreign ports.

The Right of Inoffensive Passage

Nevertheless, it would seem that the law, as construed

by the Supreme Court, may well be considered as in con-

* See Moore, Digest of International Law, Vol. II, pp. 272-362.
" See Wildenhus's Case, 120 U. S. 1 ; Ex parte Newman, 12 Wall.

152; Patterson vs. Barke Eudora, 190 U. S. 169; The Carolina,
14 Fed. 424; The Ester, 190 Fed. 218.

21 190 U. S. 169.
" See the celebrated Avis du Conseil d'Etat of November 20, 1806.
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travention of a principle in relation to jurisdiction in the
maritime zone that has much to commend it, namely, the
principle of the so-called right of "inoffensive passage" for
merchant vessels and vessels of war through the maritime
belt in so far as it forms part of the high seas for inter
national traffic. A rule adopted by the Institute of Inter
national Law in 1894 appears in a measure to qualify this

right.29 It declares that crimes and offenses committed on

board foreign vessels passing through the territorial sea by
persons on board of them against the persons on board the
same ship are as such outside the jurisdiction of the littoral
sea, unless they involve violation of the rights or interests
of the littoral state or its nationals not forming a part of
the crew or passengers. It can hardly be properly consid
ered that having on board liquor as a part of the cargo
or as sea stores would bring a ship within the exception
formulated by the institute. Perhaps it may be argued
that this rule has not been so generally assented to that
it may be considered to be international law. Nevertheless,
it appears that it is supported by such forceful reasons, is
so consistent with international comity, and is so generally
asserted that there is sound justification for a contrary
view. In this relation it may be pertinent to recall that in
1842 Secretary of State Webster strongly insisted on a

measure of immunity for vessels carried into British ports
by stress of weather.30

Past and Present American Policy Respecting Inter
national Commerce

The observations contained in the dissenting opinion of
Mr. Justice Sutherland with respect to international comity
are interesting. In the furtherance of friendly interna
tional relations and of the development of international

commerce, it was the policy of the United States in the
past to free such commerce from harassments, restraints,
and various forms of discriminatory measures. To that
end it initiated the negotiation of so-called commercial
treaties and consular treaties. However, in recent years
our Government has proceeded to remarkable lengths in

" 13 Annuaire, pp. 329-330.
" Moore, International Law Digest, II, 352-353.
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exercising control over foreign merchant vessels as regards
the conduct of persons on board, the equipment of vessels,
qualifications of crews, relations between masters and crews

of vessels, contracts entered into with shippers, and the
commodities carried by vessels.31 Perhaps among the pro
visions of the so-called Seamen's Act of March 4, 1915, deal
ing with most of the subjects just mentioned, the most
unusual one is that which accords to foreign seamen the
right to sue for wages in courts of the United States, and
to collect a certain amount, irrespective of provisions in
their contracts as to the place and time of payment of such
wages. This statutory provision, evidently impairing the
obligations of contracts, appears to be in the nature of
legislation which the States of the Union are forbidden to
enact by Article I of the Federal Constitution.

Washington, D. C.

n See in particular the Seamen's Act of March 4, 1915, 38 Stat. 1164;
also the Harter Act, 27 Stat. 445.



THE NEW FEDERAL APPELLATE JURISDIC
TION ACT

Changes in the Jurisdiction op the Supreme Court op
the United States and op the Circuit

Courts op Appeals

By Wm. J. Hughes

ON February 13, 1925, the President approved H. R.
8206, "An Act to amend the Judicial Code, and to fur

ther define the jurisdiction of the Circuit Courts of Appeals
and of the Supreme Court, and for other purposes."* This
legislation was prepared by a committee of members of
the Supreme Court at the suggestion of the American Bar
Association and has the approval of every member of that
Court. It may be said that, as a result of its enactment,
the appellate jurisdiction of the Supreme Court and that
of the Circuit Courts of Appeals have been unified and
clarified, so as to make them easily understandable by the
average lawyer.
Heretofore the lawyer without large experience in the

Federal Courts was at a disadvantage when he desired to
carry a case to a Circuit Court of Appeals or to the Su
preme Court of the United States. In addition to the
Judicial Code, itself none to clear (e. g. Section 237) , fre

quently he found it necessary to refer to numerous discon
nected acts of Congress, to sections of the Revised Statutes,
and to the various textbooks on Federal Procedure, before
he could determine in what court his case was reviewable,
and whether by appeal, by writ of error, or by certiorari.
Even after extended study often he was in doubt. This
explains the number of cases dismissed by the Su
preme Court on purely jurisdictional grounds, either be
cause they should have been taken to the Circuit Courts of
Appeals, or because, though properly within the jurisdic-
* This article was written before May 13, 1925, when the Act of

February 13 became effective. Therefore, when the term "new
law" is used, the reference is to that Act. "Present law" and
similar terms refer to preexisting legislation.
266
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tion of the Supreme Court, the wrong method of review
was attempted. The Act of September 14, 1922 (repealed
by the act under consideration, section 13), empowering
the Supreme Court to transfer to the Circuit Courts of
Appeals, and the latter court to transfer to the Supreme
Court, cases improperly appealed from the District Courts
gave some relief. But, generally, the jurisdiction of the
Supreme Court was too complicated, and depended upon
too many different and widely scattered statutory texts,
to be understandable except by the few experts who had
given the subject extended study. In addition, the juris
diction of the Supreme Court over those classes of cases

which could be taken to it as of right upon writ of error
or appeal, often resulted in burdening that court with
cases which involved questions of little general importance.
The result was the crowding of the docket of the Supreme
Court with unimportant matters and delay in the hearing
of cases involving questions of a public character, including
constitutional cases�the latter regarded as the traditional
field of that court.
The new act unquestionably simplifies the law in rela

tion to the jurisdiction of the Supreme Court. Its main

purpose is to reduce the number of cases which are appeal
able to that court as a matter of right, but it confers power
upon that court in its discretion to review by certiorari
any case of more than usual importance in those classes
rendered final in the Circuit Court of Appeals. The juris
diction of the Supreme Court may now be stated as fol
lows:

Cases Appealable from the District Courts Directly
to the Supreme Court As op Right

1. Interlocutory or final judgments or decrees of District
Courts under Section 2 of the Act of February 11, 1903

(32 Stat. 823)�Anti-trust cases.
2. Writs of error under the Criminal Appeals Act of

March 2, 1907 (34 Stat. 1246).
3. Orders granting or denying interlocutory or perma

nent injunctions against the enforcement of state statutes
under Section 266 of the Judicial Code as amended by the
Act of March 4, 1913 (37 Stat. 1013)�the Expedition Act.
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4. Orders or decrees granting or denying interlocutory
or permanent injunctions against the enforcement of orders
of the Interstate Commerce Commission under the Act of
October 23, 1913 (32 Stat. 225).

5. Appeals provided for in the Packers and Stock Yards
Act of August 15, 1921, Section 316.

Appeals from the Circuit Courts op Appeals to the

Supreme Court as of Right

Cases where is drawn in question the validity of a statute
of any state on the ground that it is repugnant to the Con

stitution, treaties or laws of the United States, and where
the decision is against its validity, may, at the election of
the party relying on such statute, be taken to the Supreme
Court by appeal or writ of error. In that event a review
on certiorari is not allowed at the instance of such party,
and the review on appeal or writ of error is restricted to
an examination and decision of the Federal questions pre
sented, and those alone.

Cases from the Highest Courts of the States' Review
able in the Supreme Court of the United

States As of Right

1. Where there is drawn in question the validity of a

treaty or statute of the United States and the decision is

against its validity; or
2. Where there is drawn in question the validity of any

state statute on the ground of its being repugnant to the
Constitution, treaties or laws of the United States and the
decision is in favor of its validity.
The cases mentioned under this and the two preceding

headings constitute the only classes of cases in which the
litigant has an absolute right to go to the Supreme Court
by appeal or writ of error.

Changes Peculiar to the Territorial and Insular
Courts

As to the territorial and insular courts the new law
makes the following changes :

(1) All final decisions of the United States district courts
for Hawaii and Porto Rico are made reviewable in the Cir-
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cuit Court of Appeals. Heretofore some classes of cases

could be taken to the Supreme Court on direct writ of
error or appeal.

(2) No cases from the United States district courts in
Alaska may be taken to the Supreme Court directly. Initial
review is limited to the Circuit Court of Appeals for the
Ninth Circuit. Cases, civil or criminal, wherein the con

stitution or a statute or treaty of the United States, or any
authority exercised thereunder is involved, may be taken
to that court without regard to the amount sued for. In
all other civil cases the Circuit Court of Appeals can en

tertain appellate jurisdiction only where the value in con

troversy exceeds $1,000 besides interest and costs. Under
the present law the "value" need only exceed $500. In
all other criminal cases review by that court is limited to
cases where the offense is punishable by imprisonment for
a term exceeding one year or by death. No such limita
tion is found in the existing law.
All habeas corpus proceedings, whatever the character

of the question involved, may be taken to the Circuit Court
of Appeals.

(3) Under the present law (Act of March 3, 1917, c.

171, Section 2, 39 Stat. 1132) , all cases arising in the Vir
gin Islands and "now reviewable by the courts of Den
mark" are made appealable to the Circuit Court of Appeals.
Under the new law cases from the district court for the

Virgin Islands are placed in the same category as those
from the district courts for Alaska.
(4) Under the new act no case may be taken direct

from the Supreme Courts of the territories of Hawaii and
Porto Rico to the Supreme Court of the United States. The
Circuit Court of Appeals for the Ninth Circuit is given
appellate jurisdiction in all cases, civil or criminal, wherein
the constitution or a statute or treaty of the United States,
or any authority exercised thereunder, is involved; in all
other civil cases wherein the value in controversy, exclu
sive of interest and costs, exceeds $5,000 ; and in all habeas

corpus proceedings.
(5) Under the new statute the six months period allowed

for applying to the Supreme Court of the United States
for a writ of certiorari to the Supreme Court of the Philip-
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pines may "for good cause shown * * * be extended not

exceeding 60 days by a justice of the Supreme Court."

Review by Certiorari

Section 240 (a) of the Judicial Code as amended by the
Act provides that the Supreme Court may review by certi

orari any case in a Circuit Court of Appeals or in the

Court of Appeals of the District of Columbia. There is

specific provision in this section that certiorari may be

granted either before or after judgment or decree by either
of those courts.

Certification of Questions
Section 239 of the Code as amended empowers the Cir

cuit Courts of Appeals and the Court of Appeals of the Dis
trict of Columbia in any case, civil or criminal, to certify
to the Supreme Court any questions or propositions of law

concerning which instructions are desired for the proper
decision of the case.

Court of Claims Cases

The act abolishes appeals from decisions of the Court
of Claims, either on the part of the Government or of a

private litigant, but gives the Supreme Court jurisdiction
by certiorari. There is, therefore, no review as of right
at the instance of either party in Court of Claims cases.

As is well known, these cases frequently involve very large
sums of money. The result is anomalous, because cases

brought against the Government in the District Courts of
the United States, which under the Tucker Act have juris
diction of claims in amounts not exceeding $10,000, are

appealable to the Circuit Courts of Appeals, with a further

right to petition the Supreme Court for a writ of cer

tiorari.
Possible Difficulties

The act probably will present some difficulties in its

application, as have similar previous Acts, notably the

Circuit Court of Appeals Act of 1891 and the Act of

September 6, 1916, but there can be no doubt that a sim

plification in practice has been achieved. Generally at

torneys will find it easier to work with than the existing
law, although the election provided for in paragraph 6
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of Section 240 to appeal on a Federal question and have
that question alone decided, or to apply for a certiorari,
may present a dilemma at times.
The act may possibly be subject to criticism because

it seems to favor cases in which the Government is a party
in the matter of direct appeals.
It should be noted that the time�three months�within

which to apply for a certiorari may be extended not exceed
ing 60 days by a justice of the court, and that it does not
take effect until three months after February 13, 1925.
It does not affect cases then pending in the Supreme Court,
nor the right to review, nor the method or time for exer

cising the same, as respects any judgment or decree en

tered prior to the date when it takes effect. Attorneys
should therefore be careful to apply within three months
for a desired certiorari in which judgment or decree is
entered before May 13, 1925. It seems clear from Section
14 of the Act that in such cases the time within which to

apply for certiorari has not been enlarged.

Proceedings in Congress Relating to the Legislation

At the invitation of the Senate and House Judiciary
Committees, Mr. Chief Justice Taft and three Associate
Justices of the Supreme Court, Mr. Justice Van Devanter,
Mr. Justice McReynolds and Mr. Justice Sutherland, ap

peared before them and were heard in connection with S.
2060 and 2061 and H. R. 8206, the latter becoming the law.

The Chief Justice announced that he had the authority of
the whole court for saying that it was in favor of the pro

posed legislation. The Chief Justice and the Associate Jus
tices who testified were all of the opinion that the proposed
legislation would make the administration of justice more

certain, more uniform, more speedy and more effective.

They felt that under the present system the Supreme Court
cannot reach and dispose of the cases brought before it
with sufficient promptness. Unless advanced the ordinary
case now is not decided until approximately two years after
it is docketed. In many cases this delay is a denial of jus
tice. Statistics were submitted to the committees of Con-
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gress tending to show that a considerable number of cases
hitherto carried as of right by appeal or writ of error to
the Supreme Court were taken there simply for delay.
In order that there might be no misgivings among

the members of the bar relative to review as of right,
and review upon certiorari in the discretion of the Su
preme Court, Mr. Justice Van Devanter made it clear
that this so-called discretionary jurisdiction of the court
did not mean that the court was authorized merely to exer

cise its will in the matter, but that petitions for writs of
certiorari were to be granted or denied according to sound
judicial discretion. He went on to state the actual proce
dure of the court in considering petitions for writs of
certiorari. Copies of the printed petition and any brief
in opposition, he said, are distributed to the members of
the court and each justice examines them and prepares a

memorandum indicating his view as to whether the peti
tion should be granted or denied. In conference these cases

are taken up, each in its turn, and each judge states his
views. Any difference of opinion is discussed and a vote
taken. The cases are not referred to particular judges for
opinion and the justice presiding over a particular circuit
is not assigned petitions for certiorari arising in that cir
cuit. These petitions are not granted or denied according
to a majority vote. Mr. Justice Van Devanter said the
court always granted the petition when as many as four

justices thought it should be granted and sometimes when
as many as three were in favor of it. He stated that the
court proceeded upon the theory that if that number out of
the entire bench are impressed with the case, the petition
ought to be granted.

Time For Seeking Review

By Section 8a of the Act review by the Supreme Court is
to be had within three months after entry of the judgment
or decree complained of except in cases coming from the

Supreme Court of the Philippine Islands, where the time
limit is six months, but it is provided that where good cause

is shown either of such periods may be extended for review

by certiorari only to not exceeding 60 days by a justice of
the Supreme Court.
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There is a seeming inconsistency between this section and
Section 240a. The latter section authorizes the Supreme
Court to review by certiorari any case, civil or criminal, in
a Circuit Court of Appeals or the Court of Appeals of the
District of Columbia "either before or after a judgment or
decree by such lower court" ; while Section 8-a provides that
no "writ of error, appeal, or writ of certiorari, intended to

bring any judgment or decree before the Supreme Court for
review shall be allowed or entertained unless application
therefor be duly made within three months after the entry
of such judgment or decree."
Should the Supreme Court of the District of Columbia,

for instance, issue a writ of mandamus against the head of
a department in a matter of importance and an appeal be
taken to the Court of Appeals, it might be extremely de
sirable from a governmental point of view to get the case

into the Supreme Court before consideration of it by the
Court of Appeals. Could this be done in view of the lan

guage quoted? Possibly certiorari may be applied for be
fore judgment or decree, but if not then applier for, it must
be sought not later than three months after entry thereof
unless the time is extended by a justice of the Supreme
Court.

By Section 8 (c) it is provided that "No writ of error or
appeal intended to bring any judgment or decree before a

circuit court of appeals for review shall be allowed unless

application therefor be duly made within three months after
the entry of such judgment or decree." Heretofore judg
ments and decrees of the District Court were reviewable in

the Circuit Courts of Appeals when a writ of error was

sued out or an appeal taken within six months. As to

writs of error it was not only necessary that the petition
for the writ should be filed within the time limited by the

statute, but also that the writ should actually issue and be

filed in the court to which it was addressed.

Conclusion

The legislation undoubtedly is of value in reducing the

number of comparatively unimportant cases to reach the

Supreme Court, and in clarifying the law with reference to

the jurisdiction of that Court and of the Circuit Courts of
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Appeals. Whether it will actually lessen the work of the
members of the Supreme Court may be questioned. In the

opinion of some lawyers who have studied the subject the
latter object can be achieved only by increasing the per
sonnel of the Court, nine of whom might sit at all times to
hear cases while the remainder are preparing opinions.
Questions of practice under the new Act will, of course,

arise at once. It is impossible to get away from the
mechanics of the law. The practitioner knows now that in
the majority of cases he can go to the Supreme Court only
by certiorari. But as the main purpose of the act is to

reduce its jurisdiction, in what classes of cases, and under
what circumstances, will the Court grant the writ? Even
those in active practice before the Court cannot answer

this question.



BOOK REVIEW
THE THEATRICAL COUNSELOR�By Leon A. Berezniak. The

Cooper Syndicate, Chicago. 1923.

This little book is dedicated to the theatrical profession,
and if the disciples of Thespis should recognize in it the
proverbial long-felt want and welcome it as a panacea for
their slight legal ailments, the purpose of the author will
be achieved and his labor rewarded. It was not designed to
bring to its writer immortal fame in the field of legal litera
ture, and it is therefore unnecessary to hazard a guess as

to whether or not it will produce such a result.
In a small volume of 230 pages the author has attempted

to run the gamut of the law in its application to stage folks
and their business associates.
In the field of jurisprudence it is a far cry from defama

tion to the Federal Income Tax, yet we can think of few

legal topics of interest to the theatrical profession lying in

between, which the author has failed to touch upon in this

work. The treatment, therefore, is necessarily very brief,
but as a whole, the work may be described as a compendium
of useful information for the layman rather than a legal
treatise. P. U. G.

CASES ON EQUITABLE RELIEF AGAINST TORTS�By Zech-

ariah Chafee, Jr. Published by the Editor. Cambridge, Mass. 1924.

Pp. viii, 522.

To a teacher of law it is always interesting to examine

a new case book. Whether he will read it through will

probably depend upon whether or not it runs along the lines

of his own interests. But even if it does not, if it is exceed

ingly well done, and especially if it breaks new ground in

case-book construction, he will deem it a pleasurable duty to
read it carefully from cover to cover. This book of Mr.

Chafee's is of the latter kind.

Naturally, the jurisdiction of equity over much of the

matter contained in this book is not new, especially as to

waste, nuisance, trespass, the disturbance of easements,
and so on. A fairly recent, continuing, and extraordinary

275
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development, however, is known to every lawyer to exist
as regards the jurisdiction of equity over situations calling
for relief against interference with business relations gen

erally. In the former catagories, Mr. Chafee has trodden
old paths in a new and interesting way; in the latter he
has beaten new paths in an instructive and scholarly way.
Since the publication of Ames' Cases in Equity Jurisdiction
the case book of most value that has been edited on the

subject of equitable relief against torts is Dean Pound's
Cases on Equitable Relief Against Defamation and Injuries
to Personality, the subject-matter of which has been omit
ted by Mr. Chafee.
The plan of the book is unusual in that, following the

chapters on specific torts, a general part is devised to show
those principles and conceptions underlying the entire sub

ject. After a note on the "Origins of Prevention and Specific
Reparation of Torts," which includes materials on "Specific
Relief in the Early Common Law Courts," on "Bills in

Eyre," and on "Early Chancery Cases" (1-5), Dean Ames'
classification�Waste, Trespass, Disturbance of Easements,
Nuisance, and Injuries to Business�follows. In Section 1,
"Waste," Ames is closely followed, but many recent cases
are added; and the notes are rather extensive. In Section
2, ten of Ames' cases, which were in chronological order,
are condensed, and placed in smaller type as a setting for
the cases of Lowndes vs. Bettle, Erhardt vs. Boars, and

Snyder vs. Hopkins. Of the remaining cases in Ames' col
lection on this topic, four are omitted and the others are

transferred to the general part of the book. Under Section

3, "Disturbance of Easements," all but three (which are

retained) of Ames' cases are also transferred to the general
part. As to "Nuisance," Section 4, ten of Ames' twenty
cases are also transferred to the general part. Thus, it
can be seen that Professor Chafee has made rather exten
sive use of Ames' notes and cases (but this with the per
mission of the Ames' family) . In the fifth section of Chap
ter 1, "Injuries to Business," much new material is in
cluded in an interesting way. Indeed, this part of the
work is in a comparatively new field of legal development
(at least new aspects of an old jurisdiction of equity) ;
and here the editor, by his foresight in classification,
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in exclusion and inclusion of cases, and in extended
treatment, has made it the most valuable part of his entire
book. The cases and the extensive treatment in the notes
at this point as to equitable rights concerning literary-
property, trade secrets, copyrights, trademarks, unfair com
petition are developed rather more from the analytical
than the historical point of view. The fifth chapter is sim
ilar in these respects to the first. Here the topic, "Pro
tection of Public and Social Interests," is similar to the
first also in that it is treated from the standpoint of spe
cific torts rather than from the standpoint of the remain
der of the book, namely, of general conceptions and prin
ciples common to the entire jurisdiction of equity over

torts. In the other chapters, the idea of general classifica
tion and of substantive generalization may be seen from
the headings of the sections: "The Establishment of the

Tort," and "The Inadequacy of Other Remedies" (Chap
ter II) ; "Specific Relief" and "Substitutional Redress"

(Chapter III) ; "Defenses to Specific Relief Although Other
Remedies Are Inadequate" (Chapter IV) ; and "The En
forcement of Specific Relief" (Chapter VI).
In Chapter 4, "Defenses to Specific Relief Although Other

Remedies Are Inadequate," cases on comparative injuries,
on questions involving balance of convenience and balance
of injuries, laches and the like give excellent material, as

does Chapter 5, for developing in the classroom the under

lying conceptions from a sociological point of view. In
fact at this point in his book, Mr. Chafee has inserted what
he calls "Problem Cases"�sets of facts of actual cases

without the decisions. These, I imagine, are to be solved

by the student after he has read the principal cases, so

as to give practice in the application of law. In this chap
ter are extended notes on the "Statute of Limitations
and Laches," on "Collateral Misrepresentations to the Pub
lic in the Plaintiff's Business," and on "Legislative Changes
in the Law of Torts."

In Chapter 5, "Protection of Public and Social Interests,"
Mr. Chafee's special knowledge of and interest in labor
problems can be seen in the choice of cases; but then in

many respects the topic of the chapter would allow a much
more extended treatment. Perhaps one answer may be
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that Sayre's Cases already cover not a little of the jurisdic
tion of equity at this point, showing again that subdivision
of topics for case-book treatment is not going to be found
natural or always entirely satisfactory.
In Chapter 2, "The Topic of Jurisdiction to Enjoin For

eign Torts," is omitted as the editor feels that it involves
the subject of territorial limitation of equitable jurisdic
tion generally (150). Of course this omission may well
be justified on the ground stated, but it is indicative of the
natural difficulty in attempting a case book on a small divi
sion of a large and all-embracing subject like equity. But
of course it is also to be remembered that Mr. Chafee in
tends his case book to be used in conjunction with Ames'
Cases and Dean Pound's Cases, so that this difficulty is en

tirely obviated. Added to this chapter are two notes�one

on the "Imminence of the Tort," and the other on "Irre
parable Injury"�which are made up almost entirely of

quotations from cases.

In Chapter 3 the different kinds of injunctions and the
forms of relief are brought out by the cases and footnotes
in a most instructive manner. In fact, the separation here
of specific from substitutional redress and the inclusion of
the important English and the typically American statutes
relative to these two forms of relief in the same proceed
ing are the basic characteristics of excellence of the chap
ter. The failure of most case books is that statutory law
is entirely ignored, as if it were not part of the law; and
any attempt to include the statutes pertinent to the case

material is a step which most editors have not had the de
sire or courage to take. In fact, in this respect Mr. Chafee
goes more than half way. The number and diversity of
statutes are the reasons for omission generally in case

books. But cannot analytical and historical and compar
ative methods employed in the law generally give something
tangible, condensed, and valuable for the student in future
case books as regards statutory law?

From this meagre description of the contents and of the

arrangement one can hardly glean the two outstanding
departures from the traditional mode of treatment of the

subject of equity: One is the classification into general
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rather than specific categories, so far as possible, and the
other is the tendency toward analytical rather than histori
cal treatment of equity as regards the principal cases for
study. Of course, the movement of classifications from
specific to general categories is one that is going on in the
law at all times; and one of the best examples of it in
case books is Dean Pound's edition of Ames and Smith's
Cases on Torts, where earlier specific categories were in
the main reduced to three, namely, "Intentional Interfer
ence," "Negligent Interference," and "Unintended Non-
Negligent Interference." It has also been done by Profes
sor W. W. Cook in his new case book on Equity. Also, Dean
Wigmore's collection of cases on Torts is another but some
what different departure from traditional lines�that
of emphasis rather on the analytical than the historical
possibilities and on the fundamental conceptions rather
than on the detailed categories of the subject. Mr. Cook
goes farther, perhaps, than Mr. Chafee, for the latter has
at every turn given the principal cases an historical set
ting in the form of introductory notes, footnotes, and con

densed cases. In short, he has retained the necessary his
torical spirit of the subject wherever the demand for analy
sis did not lead him away. Thus we see a reaching for
generality, an attempt for systematization, so as to set his
subject in order by means of analytical conceptions ob
tained inductively, so far as possible, but with a due re

gard for the historical and natural aspects conceived
and given concrete form so well by Dean Ames. Now this
process, of reducing fundamental principles or conceptions
through historical and analytical understanding of the tra
ditional materials of a subject or topic in law, may be car

ried too far or may result in hasty generalization and in in
accuracy. Likewise, if undue emphasis is given to the
analytical aspect of the cases, an artificiality may be the
outcome. But they may be very profitably combined,
wherever the subject is sufficiently matured for such
treatment. Of course, all this is but a characteristic of
scientific method in law generally ; and in this respect, Pro
fessor Chafee has clearly shown his ability by the results
contained in this book.
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But one may see here another tendency. For example,
compare this case book and Sayre's Cases on Labor Law
with Gray's Cases on Property or with Professor Wam-
baugh's new case book on Agency. In the latter we find
the cases exquisitely selected and exquisitely arranged
depending upon the nature of the topic treated and
based on an extended experience in teaching�cases which
so go to the root of the substantive principles and concep
tions as to allow a deal of collateral development even into
the most recent cases without feeling that there have been
any serious gaps left in the whole. Yet these books are

practically devoid of historical introductions, extensive

footnotes, or collateral references to periodical literature,
which are found to such a great extent in the more recent
books of the former type. After asking oneself which is
the better way, or whether this is a personal matter to be
decided in accordance with the peculiarities in methods of

teaching of each editor, one may suspect that the 'real
answer is to be found in a movement for a new kind of
case book to meet the exigencies of teaching a body of over
developed and confused law,�perhaps in a movement to
convert the case book into a source book. We know, of
course, that the pioneers in the inductive method in teach

ing law�Langdell, Ames, the elder Thayer, Gray and a

few others�sought selections of cases which would give a

coherent development of the analytic conceptions of the

subject and train the student to think in a "lawyerlike"
fashion,�to give the fundamentals but with the emphasis
on training in thinking logically. But this, as we know,
led to conceptions that were sometimes artificial. The pres
ent trend is to retain the training in legal analysis but to
add to this a setting of historical and collateral material,
which, on account of lack of time or desire, the student
would not seek for himself, and with which the teacher
has not sufficient time to deal if he desires to present to
the student the actual status of the law, written and un

written, as it exists today. In short, the new case book
must carry the old and present the new ; and the new is too
often diffuse and complex, and naturally not always in line
with the old in the law.
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Statutory law complicates the problem from another

angle, with which the earlier editors were not particu
larly concerned until such law was actually absorbed

by the traditional law. So, too, a new case book may
be devised and arranged to meet the problems of di
vision of labor in a particular school, which fact is
often overlooked by others in criticisms of the topical ar
rangement and selection of cases. In sum, there is an

attempt today to teach the living law and to regard its

operation and application without disregarding the history
or evolution of the principles. So the old is summarized
and the new or fundamentally important is retained in the

principal cases. Moreover, the fact that every student of
the law now realizes that the courts are not finding but

making law in most cases leads to an effort to keep the case

books and texts up to date and not rely entirely on tradi
tional principles for a solution of every new problem of
law. Yet, this may be carried too far. It may result in

deteriorating the methods and the actual teaching of law.

But there are other indications of difficulty for the edi
tor of a case book. If one may hazard a guess, the case

book will eventually reach a stage of development neces

sary to a study of the industrial, economic, and social fac
tors that are actually affecting the interpretation and ap
plication of law. But already the curricula of law schools
are too large. No student goes into practice today with
even some knowledge of every subject found in the law
school catalogue. Yet subjects are being divided for the
purpose of separate treatment, and new fields are continu
ally being explored by teachers. To say, however, that
these things should not be done is to say that the tide of
progress of the law can be stemmed. Clearly, these prob
lems will become so serious after a time that their solu
tions will be forced upon us for good or evil. At any rate,
when one compares Williston's Cases on Contracts, and on

Sales, Beale's Cases on the Conflict of Laws, Gray's Cases
on Property, and Wambaugh's Cases on Agency with Costi-

gan's Cases on Contracts, Lorenzen's Cases on the Conflict
of Laws, Sayre's Cases on Labor Law, Pound's edition of
Ames and Smith's Cases on Torts, and Chafee's Cases on

Equitable Relief Against Torts, one can only say that a
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significant change in the evolution of the case book is tak

ing place.
These new aspects of the case book, namely, historical

notes and summaries, extensive footnotes, citations from

periodical literature, emphasis often on the recent rather
than the older cases, and the inclusion of statutes as well
as problems in the form of hypothetical questions or actual
sets of facts are at least significant. Although every one

of these elements may be found to a greater or lesser ex
tent in Professor Chafee's new book, it is gratifying to see

that he has combined them in an interesting, instructive,
and scholarly fashion. It is only hoped that he may attempt
such a task with regard to the whole subject of equity in
the not far distant future.

Frederick J. deSloovere.
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A PROBATION SYSTEM IN THE UNITED STATES COURTS
On March 3 the President signed an act of Congress "To provide

for the establishment of a probation system in the United States
courts, except in the District of Columbia." The act, which is now

effective, provides, briefly, as follows:
The United States District Courts are authorized to suspend sen

tence and place offenders on probation "after conviction or after a

plea of guilty or nolo contendere for any crime or offense not punish
able by death or life imprisonment." The act does not apply to the
courts of the District of Columbia, for which a special probation law
was enacted by Congress in 1910. The courts may fix any terms and
conditions of probation and may revoke or modify these at pleasure.
Judges of District Courts may appoint volunteer probation officers,

and each judge may appoint one salaried officer, the salary to be
approved by the Attorney General in each case. Salaried probation
officers are to be appointed under the United States Civil Service.
Probation officers are required to investigate cases referred to them

by the courts and to report thereon in writing. They are to receive
persons placed on probation and to enforce the conditions of pro
bation. They "shall use all suitable methods, not inconsistent with
the conditions imposed by the court, to aid persons on probation and
to bring about improvement in their conduct and condition." They
are given police powers and are authorized to arrest probationers
who violate the conditions of their probation.
This act is based on probation laws now in effect in a large majority

of the states. In fact, today every state has a probation law, and in
all except 12 states the law applies to adults as well as juveniles.
The terms of the new Federal law are similar to the probation laws
which have been in force for many years in all state courts in New
York and Massachusetts.
The bill was prepared by a committee of the National Probation

Association, an organization of judges, probation officers and other
persons interested in extending and improving probation laws and
practice throughout the country. The Association has urged the pas
sage of a similar bill in three previous Congresses.
A majority of the United States judges and attorneys endorsed this

measure while it was before Congress. They have been keenly aware

of the restrictions placed upon the Federal courts by a decision of the
United States Supreme Court rendered in 1916 in the so-called Killits
case (242 U. S. 52). This held that, in spite of the decisions of the
highest courts in many states that the power of the courts to suspend
sentence was inherent under the common law, in the United States
courts such power was not inherent but must be conferred by act of
Congress. Previous to this decision, a great many Federal judges
had suspended sentence, in some cases instituting a probation system
of their own for the supervision of those released under suspended
sentence. At the time of this decision over 2,000 persons were out
under suspension of sentence, and in 1917 President Wilson did the

unprecedented thing of issuing a blanket pardon to these men and
women. Had he not done so, all of these persons, many of whom had
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reformed and were entirely rehabilitated in society, would have had
to be returned to court for sentence.

The law in question contemplates the gradual development of

machinery for probation work in the Federal courts under the super
vision- and guidance of the Department of Justice. It provides that
the appointment of paid probation officers shall be under the super
vision of the Attorney General. It also provides that probation
officers shall report as required to the Attorney General. The Depart
ment of Justice had been consulted and approved the bill before pas

sage. It is taking steps at the present time to supervise and assist
in putting the law into effect in practical fashion in the several dis
trict courts throughout the country.

Charles L. Chute, General Secretary,
National Probation Association, New York City.



NOTES AND COMMENTS
PARDONING POWER OF EXECUTIVE IN CONTEMPT CASES

An interesting and important question in constitutional law is
involved in the conflict of opinion regarding the power of the Execu

tive to pardon in cases of criminal contempt. This controverted

question, in the main, is based upon the interpretation of the meaning
of the word "offense" as used in the pardoning power clause in the

Constitution of the United States or of the various states.
In the case of the United States vs. Philip Grossman, decided May

15, 1924, in the United States District Court for the Northern District
of Illinois, a restraining order had been served upon the defendant

prohibiting him from maintaining a liquor nuisance. He was subse

quently prosecuted under an information, and an order issued for him
to appear and show cause why he should not be punished for contempt
of court. After a hearing he was found guilty of contempt, ordered
to the House of Correction for one year and to pay a fine of $1,000.
This order was subsequently affirmed by the Circuit Court of Appeals
for the Seventh Circuit.
Thereafter the defendant filed a petition and on the hearing there

was offered in his behalf a pardon of the jail sentence from the Presi
dent of the United States. The court held that the President was

usurping the pardoning power as invested upon him by the Constitu
tion in granting a pardon to one committed to jail for criminal con
tempt. District Judge Carpenter, in giving the opinion, defined
criminal contempt as "an act or refusal to act which, by detracting
from the dignity or authority of a court, tends to interfere with the
administration of justice." In support of the decision he cited the

cases of United States vs. Hudson, 7 Cranch 32, and Ex parte Wall,
107 U. S. 265, as establishing the fact that the power to punish for

contempt is inherent in every court of justice.
The pardoning power of the President is derived from Article 2,

Section 2 (1) of the Constitution which provides: "The President
* * * shall have power to grant reprieves and pardons for offenses

against the United States, except in cases of impeachment." As to

the word "offenses" within the meaning of this clause, the following
extract from Judge Carpenter's opinion in the Grossman case gives
the majority of the Justices' view thereon:
"The word 'offense' in Article 2, Section 2, referring to the par

doning power of the President, embraces only those offenses declared
to be such by the solemn action of the legislative body. Contempt of
court, although a crime at common law, is not an indictable offense
under the acts of Congress because it is not expressly set forth in
the Criminal Code and is not in violation of any criminal statute of
the Federal Government. Only those offenses are to be proceeded
against by information or are indictable in the Federal courts which
are specifically made so by acts of Congress, since the common law
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crime, of itself, has no existence in the Federal ^jurisdictions!"
(United States vs. Hudson, 11 U. S. 32; UnitedaStUes vmcEwtawj 144
U. S. 677.) 9Ift 9-�ol9d has bein&rs
Supporting this view he cited with approval the Cases of fit *e

Nevitt, 117 Fed. 448, and State ex rel RoM vs. VWage,^iSl W W.
(Wis.) 830, in which the problem here1 ' involved' was discussed,
although by way of dictum. The case of Taylor vs. GbodricK, $5
Texas Civ. App. 109, was referred to; there the plaintiff published
an article concerning the defendant, a judge?, reflecting upon his integ
rity in making a decision. He was' committed' 'to jail for contempt
but pardoned by the governor. T^e" sheriff ' refused to release' him,
and after appropriate action the cwirt held1 that it was a Criminal
contempt of court and that the governor had no right of pardon,
assigning as its reasons that the'i'ssen'tericMg^co'drt had -the exclusive
power to remit or change its'ordetfs;' teat!the;executive had no1 'pre
rogative to substitute its opirMSn-f^r'that of the court's solely because
of an apprehension that judicial power 1 mfgfrP' be abused ; that the
governor is not the representative of ' the sovereignty, as was the
British King. iisicuni >i.\.-; baiish .<> : znoitoaiini

In the Verage case, supra,'^ appears' 'the' folloS^hgY "It '
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such cases, because ^ii'-'the1 'early
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pensing justice in person. Formerly all Writs 'and "processes 'of
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courts was theref6reuarl8aFfroh4:tb the King' himSeff: 31 followed' as
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might forgive all bffeth!s'<ls bf
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a public
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power to fafdon* c?fferi^ in the<Jnatirr'e ofVon^Mfrf W^SBft also
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him with contempt of court. Upon conviction Magee was sentenced
to serve one year in jail and to pay nominal fines. Appeals were

granted and before the time to perfect them had expired the governor
granted to the defendant complete pardons.
After the return day of the appeals had expired the state presented

transcripts in the cases and moved that they be docketed and affirmed.
Defendants thereupon appeared and resisted the affirmance of the

judgments, contending that the pardons relieved and absolved them
from all liability to serve either the jail sentence or pay the fines.
Judge Bratton delivered the opinion of the court, holding that the

motion of the state praying an affirmance of the several judgments,
must be denied ; and that the motion of the Attorney General, praying
that they be dismissed because the pardons were valid and effective,
and barred any further prosecution, must be sustained.
In the opinion he quoted with approval Gompers vs. United States,

233 U. S. 604, where the proceedings were in the nature of a criminal

contempt. The defendant pleaded the statute of limitations and the

Supreme Court dismissed the case, saying "these contempts are

infractions of the law, visited with punishment as such. If such
acts are not criminal, we are in error as to the most fundamental
characteristic of crimes, as that word has been understood in English
speech. So truly are they crimes that it seems to be proved within
the early law they were punished only by the usual criminal pro
cedure, and that at least in England it seems that they still may be
and preferably are tried in that way."
The pardoning power is granted to the Governor of New Mexico

by Section 6, Article 5, of the State Constitution which provides:
"Subject to such regulations as may be prescribed by law, the Gov
ernor shall have power to grant reprieves and pardons, after con

viction, for all offenses except treason and in cases of impeachment."
Supporting his decision, Judge Bratton referred to 20 R. C. L. 537,

where this rule is laid down : "That the offense arising from the con

tempt of the authority of a court is one which, from its nature, should
be summarily punished to the end that an efficient and wholesome
exercise of judicial powers may be had, no one will question. But a

contempt of court is an offense against the state and not an offense
against the judge personally. In such a case the state is the offended

party, and it belongs to the state, acting through another department
of its government, to pardon or not to pardon, at its discretion, the
offender. And the generally accepted rule is that the pardoning power
extends to cases of imprisonment for contempt of court.
In the case of Ex parte Hickey, 4 Smedes & M. (Miss.) 751, the

relator was editor of a newspaper, in which he published and cir
culated an article wherein the acts and conduct of the presiding
judge of the court then in session, with reference to a murder case

then pending, was discussed and criticized. He was cited for con

tempt, convicted and sentenced to serve a term in jail and pay a fine.
He received a pardon and was released. He was subsequently taken
into custody by authority of a bench warrant issued by the court,
and he sought a writ of habeas corpus.
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It was held that criminal contempt was a crime within the con

templation of the constitution of the state, which was the same as

that of the New Mexico Constitution. Hence they held that it was
within the range of the pardoning power.
The judge in the Magee case further pointed out that in three

different instances the Attorneys General of the United States held
that the President has the power, derived from the Constitution, to
pardon for criminal contempt. (3 Op. Attys. Gen. 622; 4 Op. Attys.
Gen. 317; and 4 Op. Attys. Gen. 458.)
The following is a further quotation from the opinion in the Magee

case:

"We have reached the conclusion that criminal contempt is an

offense arising from a contumacious act against the authority of the
court and is not one against the presiding judge personally. In such
an instance the judge merely represents the sovereignty in the realm
of its judicial department of government. The offense is therefore
one against the community when considered as a social entity�it is
one against the state, and the state, being the offended party, has the
power to extend grace or forgiveness. That power is exercised

through another department of the government, namely, the Execu

tive, and when he has granted the same, the subject is freed and the
incident closed. In the first instance the sovereign state is represented
by its judicial department, acting through the particular court against
which the contumacy is directed, and in the second instance by the
executive department, acting through the Governor."
In the Supreme Court of the United States, October Term, 1924,

Philip Grossman petitioned for a writ of habeas corpus against the
superintendent of the Chicago House of Correction, because of his
detention therein under the ruling of the court in the case of the
United States vs. Grossman, supra. On March 2, 1925, the rule was

made absolute and the petitioner discharged, under the decision of
the Supreme Court rendered by Chief Justice Taft. He included in
his opinion this quotation from Chief Justice Marshall's opinion in
the case of United States vs. Wilson, 7 Peters 150, 160, in which he
said of the pardoning power in England: "As this power has been
exercised from time immemorial by the executive of that nation whose

language is our language and to whose judicial institutions ours

bares a close resemblance, we adopt their principles respecting the

operation and effect of a pardon, and look into their books for the
rules prescribing the manner in which it is to be used by the person
who would avail himself of it."
The Supreme Court, speaking through Chief Justice Taft, said:

"The King of England before our revolution, in the exercise of his

prerogative, had always exercised the power to pardon contempts of

court, just as he did ordinary crimes and misdemeanors and as he
has done to the present day. In the mind of a common law lawyer
of the eighteenth century the word pardon included within its scope
the ending by the King's grace of the punishment of such derelictions,
whether it was imposed by the court without a jury or upon indict

ment, for both forms of trials for contempts were had.
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"A distinction had been recognized at common law between the effect
of the King's pardon to wipe out the effect of a sentence for contempt,
in so far as it had been imposed to punish the contemnor for violating
the dignity of the court and the King, in the public interest and its

inefficacy to halt or interfere with the remedial part of the court's
order necessary to secure the rights of the injured suitor.
"The same distinction, nowadays referred to as the difference be

tween civil and criminal contempts, is still maintained in English law.
"In our law the same distinction clearly appears. (Gompers vs.

Bucks Stove 7 Range Co., 221 U. S. 418.) In this case the court

points out that for civil contempts the punishment is remedial and
for the benefit of the complainant, and a pardon cannot stop it.
"In the case of In re Neagle, 135 U. S. 1, page 59, it was said that

nothing in the ordinary meaning of the words 'offenses against the
United States' excludes criminal contempts. That which violates the

dignity and authority of Federal courts such as an intentional effort
to defeat their decrees justifying punishment violates a law of the
United States."
Further quoting from Chief Justice Taft's decision, in which he

said : "If it be said that the President by successive pardons of con

stantly recurring contempts in particular litigation might deprive a

court of power to enforce its orders in a recalcitrant neighborhood,
it is enough to observe that such a course is so improbable as to
furnish but little basis for argument. Exceptional cases like this, if
to be imagined at all, would suggest a resort to impeachment rather
than to a narrow and strained construction of the general powers of
the President."
Thus the Supreme Court have definitely decided once and for all

that the Executive has the power to pardon one cited for criminal

contempt. The holding clearly seems to be the best side of the ques
tion because of the historical argument of a like power in the King
of England, from which country our forefathers derived many of our

principles of government and upon which American jurisprudence is
based.
As to whether an "offense" includes a criminal contempt within

its scope, the argument that such a contempt is an offense against the
court, and not the individual judge thereof, and that the court is

merely one of the departments of the sovereign, and thus it is an

offense against the sovereign, seems conclusive. As the pardoning
power of the Executive extends to all offenses against the sovereign,
and as a criminal contempt is an offense against a court created by
the sovereign, and thus against the sovereign itself, it is clear that
it falls within the extent of the pardoning power.
This does not seem to be an usurpation of power, because the par

doning power in the Executive is more in the nature of a check upon
arbitrary judgments and convictions which might be rendered by the
courts than a power to be used as a hindrance to the proper admin
istration of justice. It is more in the nature of the power, in the

legislative department, of impeachment, to be used in extreme cases

or were warranted by the circumstances in furtherance of justice
and good government. C. S. M.
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"RES IPSA LOQUITUR"�APPLICABLE BETWEEN MASTER
AND SERVANT. NEGLIGENCE�GENERAL ALLEGATION
SUFFICIENT.

The doctrine of that quaint maxim, "Res ipsa loquitur," has lately
been the subject of an excellent treatment by the Circuit Court of
Appeals for the Eighth Circuit in the case of Kaemmerling vs. Ath
letic Mining and Smelting Co., reported in 2 Federal Reporter, 2d

Series, 574, decided September 11, 1924. The beginner will find in it,
with its assembled authorities, an enlightening introduction to the

subject; the advanced student, a good bar examination reviewer; and
the practicing lawyer will recognize it as a valuable, if not an indis

pensable aid in preparing a brief in a case involving the rule of "Res

ipsa loquitur."
The Kaemmerling case deals with the doctrine of "Res ipsa loqui

tur" in general, but more particularly in its exceptional application
as between master and servant.

The facts of the case are, briefly, these: John Kaemmerling, a

citizen of the State of Arkansas, was severely shocked and burned
when attempting to operate an electric switch while in the exercise
of his duties as a servant of the defendant company, a Missouri cor

poration, in its plant located at Fort Smith, Arkansas. Following
exactly instructions which had been given him, the plaintiff was

injured by an electric charge which entered his body when he grasped
an iron lever used to transform the electric current coming into the
defendant's plant from low power to high power, and vice versa. The

plaintiff was admittedly himself in the exercise of due care.

The petition states that the plaintiff "had nothing to do with the
construction or maintenance of the iron lever or switch," or other

appurtenant devices, but that they "were under the exclusive manage

ment, supervision, and control of the defendant company, its agents,
servants and employees, and that the injury herein complained of
resulted directly and proximately from the negligence of said defend

ants, its agents, servants, and employees, in a manner unknown and

unexplained to this plaintiff." The petition further alleged that the
switch was a complicated mechanical device, and that the cause of
the injury was not and could not have been foreseen by the plaintiff.
To this petition the defendant interposed a general demurrer, which

was sustained by the trial court. Upon a writ of error the plaintiff
seeks a reversal of that ruling.
The case presented two questions for the determination of the Court

of Appeals, the first "a delicate question of pleading": Whether a

general allegation of negligence is sufficient without particularizing
any specific acts of negligence which caused the current of electricity
to escape from its usual conduits and pass into the iron lever. The

second question presented was: Whether the facts pleaded, and the

legitimate inferences therefrom, were such as to warrant the applica
tion of the doctrine of "Res ipsa loquitur," a rule applicable to cases

between master and servant only "under the most exceptional cir
cumstances."
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Both questions were answered in favor of the plaintiff, and the
cause reversed and remanded, as proper for the consideration of a

jury whether, applying the rule, under all the facts pleaded and

proved at the trial the defendant was guilty of causal negligence.
Upon the question of pleading the court quoted with approval the

following passage from 29 Cyc. 570: "Negligence being the ulti
mate fact to be pleaded and not a mere conclusion of law, a declara
tion or complaint charging a defendant with an act injurious to

plaintiff, with a general allegation of negligence in the performance
of the act, is sufficient, at least as against a general demurrer for
want of sufficient facts, without stating the details of particulars of
the act causing the injury."
Before considering the affirmative answer of the court to the second

question it will be necessary to explain that the court took judicial
notice of a statute of the State of Arkansas, in force at the time of
the accident, which abolished the fellow-servant rule, making the

corporation liable for the omission of duty or for the negligence of
its agents, servants, or employees in the same manner and to the same

extent as if the corporation itself had been guilty of the omission of
duty or the negligence causing the injury. Act of March 8, 1907,
being Section 7137, Crawford and Moses' Digest of the statutes of

Arkansas, 1921.
The instant case is thus strengthened by the Arkansas statute just

cited, but that the abolition of the fellow-servant rule was not a nec

essary condition precedent to the application of "Res ipsa loquitur"
may be shown by the citation of cases from the Second, Sixth and
Ninth Circuits, where the latter rule was applied in case of injury
to a servant even though in none of the circuits mentioned had the
fellow-servant rule been abolished : Hunter vs. Illinois Central R. R.
Co., 188 Fed. 645, 651; Central R. R. Co. vs. Peluso, 286 Fed. 661;
Byers vs. Carnegie Steel Co., 159 Fed. 347; Lucid vs. E. I. Du Pont
Powder Co., 199 Fed. 377.
The court in deciding the second question in favor of the plaintiff

follows the conditions for the application of the rule of "Res ipsa
loquitur" as set out by the United States Supreme Court in San Juan
Light Co. vs. Requena, 224 U. S. 89 :

"When a thing which causes injury, without fault of the injured
person, is shown to be under the exclusive control of the defendant,
and the injury is such as in the ordinary course of things does not

occur if the one having such control uses proper care, it affords rea

sonable evidence, in the absence of an explanation, that the injury
arose from the defendant's want of care."

Accepting these conditions, the court draws the logical conclusion
that the doctrine of "Res ipsa loquitur" applies to the Kaemmerling
case, because: (1) The plaintiff was admittedly free from any con

tributory negligence; (2) the defendant had exclusive control of the
electrical appliances from which the current escaped into the lever;
and (3) the injury was such as in the ordinary course of things does

not occur if the one having such control uses proper care.



NOTES AND COMMENTS 293

Three judges sat in this case�Kenyon, Circuit Judge, and Scott and
Amidon, District Judges�and, while all agreed in the result, sepa
rate opinions were filed by the two district judges, varying slightly
in their reasoning and in the authorities cited in support. The fol
lowing excerpt, treating of the application of the doctrine of "Res
ipsa loquitur" between master and servant, is from the opinion of
Judge Amidon:

"The inference of negligence from an event is not different in the
case of master and servant from what it is in the case of a master
and third parties. The event proclaims negligence in the one case the
same as in the other. Why then is the rule of law different? Because
the event does not point out the party whose negligence caused the

injury. In the case of an industrial enterprise, as Judge Sanborn
(in Northern Pacific Ry. Co. vs. Dixon, 139 Fed. 737, 740) points out,
the injury may have been caused by the negligence of a fellow servant
or by the negligence of the master. It is just as likely to have been
caused by one as by the other. It is because the event does not point
out the culpable party that the rule of 'Res ipsa loquitur cannot

generally be applied between master and servant. When, however,
the fellow-servant rule is abolished, and the master is responsible not

only for his own negligence but also for the negligence of the co-

employes of the plaintiff, the situation is entirely changed. The
reason for the rule declared by Judge Sanborn is profoundly modified.
The event which gives rise to an inference of negligence then points
to the master as the responsible party whether the negligence is his

personal negligence or that of a fellow servant. The complaint in the

present case shows plainly that the plaintiff was free from contribu

tory negligence. It also shows that the cause of the accident was not
one of the ordinary risks of the employment. The injury, therefore,
can be explained only upon one of the following grounds: (1) The

negligence of the master or a co-employe of the plaintiff; (2) a latent

defect for which the master would not be responsible; (3) a defect
which arose so recently that defendant could not have discovered it

by the exercise of proper care; or (4) an act of God.

"If the injury was due to the negligence of a co-employee, the master
would be liable, the fellow-servant rule having been abolished by the
statute already referred to. And, under the facts admitted in this

case, the claim that the injury was occasioned by act of God would
be clearly defensive, as the court shows by citation of numerous au

thorities. As to a latent defect, or a defect so recently arisen as not

to be discoverable by due care, the burden of going forward with evi
dence to prove these exonerating facts is upon the master. The plain
tiff makes out a prima facie case by the accident itself, and its attend
ant circumstances. But when the whole evidence is in, the plaintiff
is bound to satisfy the jury by a preponderance of the evidence that
his injury was caused by the negligence of the defendant."
A summary shows that Kaemmerling vs. Athletic Mining & Smelt

ing Co. stands for the following general propositions : That the master

employing in his business a dangerous force of electricity owes the



294 GEORGETOWN LAW JOURNAL

duty to his servant to exercise the highest degree of care for the
servant's safety; that where, by the escape of this electricity, the
servant is injured in the careful exercise of his duty, the accident
itself speaks and permits an inference of negligence on the part of
the master or the plaintiff's co-employee (for whose negligence the
master is liable, even in some jurisdictions where the fellow-servant
rule exists) which the master may rebut by affirmative proof; that
the petition may allege negligence generally, without specifying par
ticular acts; and that if there is no evidence offered by the master
sufficient to overcome it, the jury may infer negligence from the mere

happening of the accident without further evidence being adduced by
the plaintiff.
The rule is fully stated by the United States Supreme Court in

Sweeney vs. Erving, 228 U. S. 233, and this rule is quoted and relied
upon in the instant case:
"In our opinion, 'Res ipsa loquitur' means that the facts of the

occurrence warrant the inference of negligence, not that they compel
such an inference; that they furnish circumstantial evidence of negli
gence where direct evidence of it may be lacking, but it is evidence to
be weighed, not necessarily to be accepted as sufficient; that they call
for an explanation or rebuttal, not necessarily that they require it;
that they make a case to be decided by the jury, not that they fore
stall the verdict. 'Res ipsa loquitur,' where it applies, does not con
vert the defendant's general issue into an affirmative defense. When
all the evidence is in, the question for the jury is whether the pre
ponderance is with the plaintiff."
Finally, the reason for the application of the rule and the ever-

increasing invocation of its aid to meet the exigencies of our modern
"mechanical" era may be described in the language of the Court of
Errors and Appeals of New Jersey, in Bahr vs. Lombard, 53 N. J.
Law 233 :

"Today a single plant will comprise a multitude of diverse appli
ances, the operators of one being, for the most part, totally ignorant
of all the others; while not one citizen in thousands knows anything
in regard to the character and construction of any of the new mechan

ical processes with which he is met at every turn, still less of the

dangers incident to their operation. Under these changed conditions,
to compel plaintiffs in every case to ascribe some specific act as neg

ligence would be to make a recovery for injuries dependent upon the

possession of a special technical knowledge, and to grant immunity
to the users of dangerous agencies in proportion to the success with

which the special element of danger was concealed from the public."
L. C.
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POLICE POWER�POSSESSION OF PROPERTY MADE UN
LAWFUL ALTHOUGH PROPERTY WAS ACQUIRED LAWFULLY.

Samuels vs. McCurdy, No. 225, October Term, 1924

On March 2, 1925, Mr. Chief Justice Taft delivered the opinion of
the court in the case of Samuels vs. McCurdy, No. 225, October Term,
1924. The case was this :

Sig Samuels, a resident of De Kalb County, Ga., filed his petition
in the Superior Court of that county against its sheriff, J. A. Mc
Curdy, in which he prayed for the specific recovery of certain intoxi
cating liquors belonging to him which he averred had been seized on

a search warrant by the defendant. He asked an injunction to pre
vent their destruction. A rule to show cause issued and a restrain
ing order. A general demurrer to the petition was sustained and the
case dismissed. On error to the Supreme Court of the State, the
judgment was affirmed. This is a writ of error to that judgment.
The petition averred that the defendant went to the plaintiff's resi

dence and acting under a search warrant seized and carried away a

large quantity of whiskeys, wines, beers, cordials and liquors; that he
stored this in the jail of the county; that it was the purpose of the
defendant to destroy them, without any hearing of the petitioner;
that the value of the liquors at the scale of prices current before the
prohibition laws was approximately $400, but at the prices paid there
after if illegally sold would be very much more ; that the greater part
of the liquors was bought by the petitioner and kept at his home prior
to the year 1907; that the balance thereof was legally purchased by
him in the State of Florida and legally shipped to him in interstate
commerce prior to the year 1915; that although a citizen of the
United States and the State of Georgia, the petitioner was born in

Europe where the use of such liquors had been common; that he had
been accustomed to their use all his life; that he purchased them

lawfully for the use of his family and friends at his own home and
not for any unlawful purpose.
The statute of Georgia under which the search warrant was issued

and through which it was carried out was passed March 28, 1917. It
declared that :
"It shall be unlawful for any corporation, firm, person, or indi

vidual to receive from any common carrier, corporation, firm, person,
or individual, or to have, control, or possess, in this State, any of said
enumerated liquors or beverages, whether intended for personal use
or otherwise, save as hereinafter excepted."
Three grounds are urged for reversal. First, that the statute is

ex post facto. Second, the owner is deprived of his property without
due process. Third, it violates the due process requirement by the

seizures and destruction of the liquor without giving possessor his

day in court.
First. This law is not an ex post facto law. It does not provide a

punishment for a past offense. It does not fix a penalty for the
owner for having become possessed of the liquor. The penalty it
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imposes is for continuing to possess the liquor after the enactment
of the law.

Second. Does the seizure of this liquor and its destruction deprive
the plaintiff in error of his property without due process of law in
violation of the fourteenth amendment?
On this question the court held that the seizure and destruction

was not a violation of the due process clause. Upon this particular
phase the writer will elaborate the law more thoroughly after the
third ground for reversal is discussed.
Finally it is said that the petition here has no day in court pro

vided by the law, and therefore that in this respect the liquors have
been taken from him without due process.
As a search warrant issued, the seizure was presumably valid.

The law provides for an order of destruction by the court, but it
does not provide for notice to the previous possessor of the liquor
and a hearing before the order is made. Under the circumstances

prima, facie the liquor existed contrary to law and it was for the

possessor to prove the very narrow exceptions under which he could
retain it as lawful. If he desired to try the validity of the seizure
or the existence of the exception by which his possession could be
made to appear legal, he could resort to suit to obtain possession and
to enjoin the destruction under the Georgia law, as he has done in
this case. This, under the circumstances, constitutes sufficient process
of law under the Federal Constitution as respects one in his situation.

(Lawton vs. Steele, 152 U. S. 133.)
All grounds for reversal overruled and judgment affirmed. Mr.

Justice Butler dissented in the opinion.
Now to revert to the question as to whether such a seizure of the

plaintiff's property was in violation of the fourteenth amendment.
Let us first, to have a firm basis to work on, state that part of the
fourteenth amendment which is applicable to the question involved.
Section 1 of Article XIV provides: "* * * No state shall make or

enforce any law which shall abridge the privileges or immunities of
citizens of the United States ; nor shall any state deprive any person
of life, liberty, or property without due process of law; nor deny to

any person within its jurisdiction the equal protection of its laws."
The fourteenth amendment was passed as a restriction upon the

state, not in any way to hinder it in the just exercise of its powers,
but to prevent the state from passing any prohibitive measures which
are arbitrary and against the liberties of the people of the United

States. With such an object in view, the amendment was passed and

has proven itself to be one of the most cherished of all laws for the

personal safeguard of the American people.
In 1873 the Slaughter House Cases, 16 Wall. 36, came before the

Supreme Court. They involved the question of the right of a state to

give exclusive right to a corporation to carry on the business of

slaughtering livestock and excluding all others for a period of 25

years in the city of New Orleans. Such a statute was held constitu

tional, as within the police power of the state to protect the public
health of the community.
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Then as time progressed, the liquor question became a pressing
issue as to whether the states had a right to regulate and even to
prohibit the manufacture and sale of liquor.
In the following cases it is seen that the Supreme Court of the

United States upheld this state right as under their police power to
protect the public health, the public safety, and the public morals.
In Crowley vs. Christensen, 137 U. S. 86, the court held that the

sale of spiritous liquors by retail in small quantities may be regu
lated or may be absolutely prohibited by state legislation without
violating the Constitution of the United States.
In the License Cases, 5 How. 504, several illustrative opinions are

given, and it is interesting to note the following :

Taney, Chief Justice: "If any state deems the retail and internal
traffic in ardent spirits injurious to its citizens and calculated to
produce idleness, vice or debauchery, I can see nothing in the Con
stitution of the United States to prevent it from regulating and
restraining the traffic or from prohibiting it altogether if it thinks
proper." (P. 577.)
Mr. Justice Woodbury observed: "How can the states be sovereign

within their respective spheres, without power to regulate all their
internal commerce as well as police, and direct how, when, and where
it shall be conducted in articles intimately connected either with
public morals or public safety or the public prosperity?" (P. 628.)
Mr. Justice Grier in still more emphatic language said: "The true

question presented by these cases and one which I am not disposed to
evade is, whether the states have a right to prohibit the sale and con

sumption of an article of commerce which they believe to be per
nicious in its effects and the cause of disease, pauperism and crime.
* * * Without attempting to define what are the peculiar subjects
or limits of this power, it may safely be affirmed that every law for
the restraint and punishment of crime for the preservation of public
peace, health, or morals must come within this category. * * * It is
not necessary for the sake of justifying the state legislation now

under consideration to array the appalling statistics of misery,
pauperism, and crime which have the origin in the use or abuse of
ardent spirits. The police power, which is exclusively in the states,
is alone competent to the correction of these great evils and all
measures of restraint or prohibition necessary to effect the purpose
are within the scope of that authority." (P. 631.)
In 1873 the case of Bartemeyer vs. Iowa, 18 Wall. 129, showed that

although the sale of intoxicating liquors might be regulated, yet the
court was a little unsettled as to what the future legislation on the
liquor question might bring forth. The court held in this case that
the right to sell or manufacture liquor was not a privilege granted
to the people of the United States and therefore it might be governed
by legislation, but if a case were presented in which a person owning
liquor or other property at the time a law was passed by the state
absolutely prohibiting any sale of it, it would be a very grave ques-
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tion whether such a law would not be inconsistent with the fourteenth
amendment.
Mr. Justice Fields, concurring in the opinion, said: "* * * I have

no doubt of the power of the state to regulate the sale of intoxicating
liquors when such regulation does not amount to the destruction of
the right of property in them. The right of property in an article
involves the power to sell and dispose of such article as well as use

and enjoy it. Any act which declares that the owner shall neither
sell it nor dispose of it, nor use and enjoy it, confiscates it, depriving
him of his property without due process of law. Against such arbi

trary legislation by any state, the fourteenth amendment affords pro
tection. But the prohibition of sale in any way or for any use is

quite a different thing from the regulation of the sale or use so as

to protect the health and morals of the community." (P. 137.)
We can readily see how since 1873 the law has changed as the very

thing which Mr. Justice Fields says would be unconstitutional has,
in the case of Samuels vs. McCurdy, supra, been held constitutional.
But continuing to extract different passages from Bartemeyer vs.

Iowa, it was said that prior to the adoption of the fourteenth amend
ment state enactments regulating or prohibiting the traffic in intoxi

cating liquors raised no question under the Constitution of the United

States; and that such legislation was left to the discretion of the

respective states, subject to no other limitations than those imposed
by their own constitutions or by the general principles supposed to
limit all legislative power. Referring to the contention that the
right to sell intoxicating liquors was secured by the fourteenth

amendment, the court said that, "So far as such a right exists, it is
not one of the rights growing out of the citizenship of the United
States."
In Beer Company vs. Massachusetts, 97 U. S. 25, it was held that

all rights are held subject to the police power of the state; and if the
public safety or public morals require the discontinuance of the manu

facture or traffic, the legislature may provide for its discontinuance,
notwithstanding individuals or corporations may thereby suffer in
convenience. And as a matter of police regulation, looking to the
preservation of public morals, a state law prohibiting the manufac
ture and sale of intoxicating liquor is not repugnant to any clause of
the Constitution of the United States.
The case of Purity Extract Co. vs. Lynch, 226 U. S. 193, holds that

a state may in the exercise of its police power prohibit the sale of
intoxicating liquor and to the end of making the prohibition effectual,
may include in the prohibition beverages which separately considered
may be innocuous, and the court so held "Poinsetta," a beverage
containing a small percent of malt, illegal.
In Gardner vs. Michigan, 199 U. S. 325, a municipal ordinance was

held valid which required the owner to deliver to the agent of the
city all garbage with vegetable and animal refuse, although it was
shown that it was property of value because it could be advan

tageously used for the manufacture of commercial fat. It was decided
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that the property rights of individuals must he subordinated to the
general good and if the owner of garbage suffers any loss by its
destruction he is compensated therefor in the common benefit secured
by the regulation requiring all garbage destroyed. It is fully within
the police power of the state in order to protect the health of the
community.
In In re Hoover, 30 Fed. 51, it was held that where the political

power of the state, for the safety of its people, takes the responsi
bility of saying that certain occupations are hurtful, and will not be
permitted within its boundaries, unless that declaration is so unrea

sonable as to be outside the domain of the law, the occupation so

stigmatized is no longer a right, privilege or immunity within the
meaning of the Constitution.
The state may authorize or refuse to authorize the sale of liquor on

such terms as it thinks proper, and the courts of the United States
have nothing to do with the exercise of this police power. The right
to sell intoxicating liquors is not one of the privileges and immunities
of citizens of the United States.
It is said in Kidd vs. Pearson, 128 U. S. 1, that the police power

of a state is as broad and plenary as the taxing power and property
within the state is subject to the operation of the former, so long as

it is within the regulating restrictions of the latter. This case fol
lowed Mugler vs. Kansas, infra, and held a state has the right to
prohibit or restrict the manufacture of intoxicating liquors within
its limits; to prohibit all sales and traffic in them in the state; to

inflict penalties for such manufacture and sale; and to provide regu
lations for the abatement, as a common nuisance, of the property
used for such forbidden purpose; and that such legislation does not

abridge the liberties or immunities of citizens of the United States,
nor deprive them of their property without due process of law.

In Grozza vs. Tiernan, 148 U. S. 661, Mr. Chief Justice Fuller said:

"Irrespective of the operation of the Federal Constitution and re

strictions asserted to be inherent in the nature of American institu

tions, the general rule is that there are no limitations upon the legis
lative power of the legislature of a state except those imposed by its
written constitution. There is nothing in the constitution of Texas

restricting the power of the legislature in reference to the sale of

liquor, and it is well settled that the legislature of that state has the

power to regulate the mode and manner and the circumstances under

which the liquor traffic may be conducted, and to surround the right
to pursue it with such conditions, restrictions and limitations as the

legislature may deem proper."
Gray vs. Connecticut, 159 U. S. 77, held that in preparation of

medicinal compounds, intoxicating liquors and even still more dan

gerous ingredients are often properly used, but the protecting care of
the government, municipal or state, in their use, should never be
relaxed beyond the bounds of absolute safety.
Along this same line, Cronin vs. Adams, 192 U. S. 108, held that

the privilege to manufacture and sell liquor is not an absolute right
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and a person may be governed by making him get a license or refus

ing sale of liquor entirely.
A statute declaring certain liquors to be intoxicating, irrespective

of their real intoxicating character, is a legal exercise of the police
power, and not in contravention of the fourteenth amendment. (State
vs. Frederickson, 63 Atl. 535.)
A proprietor of an existing billiard room is not deprived of his

property without due process of law by an ordinance prohibiting
keeping billiard tables for hire. (Murphy vs. People and State of
California, 225 U. S. 623.)
A Georgia statute prohibiting under penalty the manufacture and

sale of nonintoxicating liquors or drinks, including near beer, intended
as substitutes for alcoholic liquors does not violate due process of
law. (Keinsberg vs. State, 95 S. E. 12.)
A state may under due process of law forbid all shipments of

intoxicating liquors whether intended for personal use or otherwise.
(Clark Distilling Co. vs. Western Maryland Railroad Co., 242 U. S.
311.)

One case decided by a New York court was contra to all the above
holdings. The relator in 1897 contracted and completed a plant for
steam process of the disposal of garbage in Brooklyn. A statute
passed in 1900 made it unlawful to have such a plant in Brooklyn.
It was held that such a statute deprived the relator of property with
out due process of law and was therefore not effective. (New York
Sanitary Utilization Co. vs. Department of Public Health of New
York, 70 N. Y. S. 510.)
In the case of Mugler vs. Kansas, 123 U. S. 623, it was held that

the prohibition by the State of Kansas in its constitution and laws,
of the manufacture or sale of intoxicating liquors to be used as bev

erages, may be enforced against persons who at the time happen to
own property whose chief value consists in its fitness for such manu

facturing purpose, without compensating them for the diminution of
its value resulting from such prohibitory enactments.
Mr. Justice Harlan, who delivered the opinion of the court, said:

"It is, however, contended that, although the state may prohibit the
manufacture of intoxicating liquors, for sale or barter within her

limits, for general use as a beverage, no convention or legislature
has the right under our form of government to prohibit any citizen
from manufacturing for his own use, or for export or storage, any
article of food or drink not endangering or affecting the rights of
others. * * * It will be observed that the proposition and the argu
ment made in support of it equally concede that the right to manu

facture for one's personal use is subject to the condition that such

manufacturing does not endanger or affect the rights and interests
of others. If such manufacturing does prejudicially affect the rights
or interests of the community, it follows from the very premises
stated that society has the power to protect itself, by legislation,
against the injurious consequences of that business.
"Whether injurious for one to make liquor for one's own use is in

the legislative branch of our government under the police power,
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otherwise society will be at the mercy of the few, who, regarding
only their own appetites or passions, may be willing to imperil the
peace and security of the many, provided only they are permitted to
do as they please.
"And so, if, in the judgment of the legislature, the manufacture

of intoxicating liquor for the maker's own use, as a beverage, would
tend to cripple, if it did not defeat, the effort to guard the com

munity against the evils attending the excessive use of such liquors,
it is not for the courts, upon their views as to what is best and safest
for the community, to disregard the legislative determination of that

question."
In Barbour vs. Georgia, 249 U. S. 454, it was said that whoever

acquires after the enactment of the statute property thus declared

noxious, takes it with full notice of its infirmity and that after a day
certain its possession will by the mere lapse of time become a crime.
Mr. Justice Brandeis said in this opinion that whether such a law
would be constitutional as applied to one who acquired liquor before
its enactment is not before the court and on it the court expresses no

opinion.
In Crane vs. Campbell, 245 U. S. 304, Mr. Justice McReynolds said :

"It must now be regarded as settled that on account of their well-
known noxious qualities and the extraordinary evils shown by experi
ence commonly to be consequent upon their use, a state has the power

absolutely to prohibit manufacture, gift, purchase, sale, or transpor
tation of intoxicating liquors within its borders without violating the

guaranties of the fourteenth amendment. As the state has the power
above indicated to prohibit, it may adopt such measures as are rea

sonably appropriate or needful to render exercise of that power effec
tive. And, considering the notorious difficulties always attendant

upon efforts to suppress traffic in liquors, we are unable to say that
the challenged inhibition of their possession was arbitrary and un

reasonable or without proper relation to the legitimate legislative
purpose.
"We further think it clearly follows from our numerous decisions

upholding prohibition legislation, that the right to have intoxicating
liquors for personal use is not one of those fundamental privileges of
a citizen of the United States which no state can abridge. A con

trary opinion would be incompatible with the undoubted power to

prevent manufacture, gift, sale, purchase, or transportation of such
articles�the only feasible ways of getting them. An assured right
of possession would necessarily imply some adequate method to obtain
not subject to destruction at the will of the state."
Mr. Chief Justice Taft said in Samuels vs. McCurdy: "The ulti

mate legislative object of prohibition is to prevent the drinking of

intoxicating liquor by any one because of the demoralizing effect of

drunkenness upon society. The state has the power to subject those
members of society who might indulge in the use of such liquor with
out injury to themselves to a deprivation of access to liquor in order

to remove temptation from those whom its use would demoralize and
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to avoid the abuses which follow in its train. The legislature has
this power whether it affects liquor lawfully acquired before pro
hibition or not. Without compensation it may thus seek to reduce
the drinking of liquor. It is obvious that if men are permitted to
maintain liquor in their possession, though only for their own con

sumption, there is danger of its becoming accessible to others. Legis
lation making possession unlawful is therefore within the police
power of the states as a reasonable mode of reducing the evils of
drunkenness."

H. P. G.

THE TACNA-ARICA AWARD

The President of the United States decreed an award on Monday,
the 9th of March, which is perhaps the most important step ever

taken toward the creation of a real Pan American Union of American

Republics. As arbitor of the Tacna-Arica dispute between Chile and

Peru, the President rendered a decision which, because of its justice
and fairness, should eliminate all distrust of the United States by
the 20 Spanish American nations. Further, this decision in regard
to what is sometimes called the Alsace-Lorraine of the Western

Hemisphere, has undoubtedly averted a possible war between the
New World, balance of powers, of Argentina, Bolivia and Peru on

the one hand against Chile and Brazil on the other. Not only that
but the award was the work of both the President and the Depart
ment of State and was passed upon as justiciable by each Justice of
the Supreme Court. It is in fact an expression of honest good will
and friendship of the great northern republic to each Latin American
republic to the South.
The arbitor maintained that in accordance with Article III of the

Treaty of Ancon, signed in 1883, that the taking of a plebiscite was

contemplated subsequent to 1893. Nowhere in that treaty is there
mentioned a time limit wherein such action would have to be taken.
In conformity with the Arbitration Protocol of the 22nd of July, 1922,
the arbitor, having declared that a plebiscite should be held, provides
certain important rules.
It is to be conducted under the supervision of a commission of three,

one appointed by the President of the United States together with
one representative of Peru and one from Chile. The President has
determined that the voting shall be made in secret with rigorous
supervision both as to the eligibility of the voters and as to their
honesty when they cast the ballot. The Commission has broad
powers to regulate the procedure of registration. It has ample
authority to guarantee secrecy in tabulation, and to decide appeals
from the Registration Commission.
In order to effectuate a prompt settlement, action must be taken

by each of the contestant republics to name their member of the
Commission within four months or the President of the Commission,
who is the member appointed by the arbitor, will choose another of
any nationality. But, there must not be two nationals on the same
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Commission. They must meet within six months in the city of Arica
to fix the date for the plebiscite together with the time and place
to register and vote.
Electoral qualifications are especially clear. Females are dis

qualified from voting because suffrage is not granted to them in

either Chile or Peru. All males may vote if they are 21 years of

age, able to read and write and if they fulfill one of certain specified
conditions. Chileans or Peruvians may vote if they were born in
Tacna and Arica, or if they resided in that region since two years

prior to 1922, the date of arbitration protocol, until the popular
vote is made up. But they must continue their residence in those

provinces after the result is known.

Foreigners may also vote who satisfy the residence requirement
and who, if eligible to be naturalized in either Peru or Chile, will do
so under the laws of the successful republic. No official or worker
from any branch of the government may vote unless he was born
in Tacna and Arica in which case he may return to register and cast

his ballot.
The question of the northern and southern boundaries is regulated.

That to the north with regard to the province of Tarata is settled

outright, while that to the south is referred to a special commission
who shall report on the old inter-provincial boundary lines of Peru.
The terms are clear, unequivocal, and detailed. Difficulties may

arise only to prove a fact as that of birth. And, as there has been
little destruction of property in the disputed region, the civil register
should easily determine such matters. Other questions might be pre
sented in regard to the two year residence requirement.
A careful study of the award and the conditions under which it was

decreed under the protocol of 1922, will show that the arbitor did not

exceed his powers. Because of that, the whole question of sanctity
of treaties, which are contracts between states, makes it binding
under the Law of Nations upon both Peru and Chile. If one of the

parties to the arbitration should refuse to abide by the decision with
out sufficient cause, the other state in the eyes of the world would
be justified in the maintenance of its rights as stipulated in the
award. The arbitor, in rendering the decision, met the situation

squarely and refused to compromise, and his decision is the only
possible basis for settlement.
The region is a worthless desert, as far as is known, and it is

sparsely populated. It has proven a burden to Chile whose jurisdic
tion has been exercised there since 1883. Furthermore, no matter
the result of the plebiscite, the state which profits thereby must pay
to the other 10,000,000 silver pesos as provided in the Treaty of
Ancon. As soon as the result of the vote is known one million pesos
is to be paid by the winner, followed by another million the next

year, and two millions each successive year thereafter until the entire
sum is paid.
Except as a buffer between Peru and Chile, Tacna and Arica will

continue to be costly. It is, therefore, of little gain for either

republic not to abide by the decision. In fact, the state which loses
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will profit the most. The only possible reason for disagreement would
be based purely on a dangerous and unjust sentiment. It would cause

a general unsettled international feeling in the Western Hemisphere
for years to come. G. W. McK., Jr.

CRIMINAL LAW� EVIDENCE� "BLOODHOUND TESTIMONY"

State vs. Davis, 97 So. 449

Bob Gant, of Crystal Springs, Miss., has been engaged in the
business of breeding, training and handling bloodhounds for more

than 20 years. His dogs are all of pure blood and of a stock charac
terized by acuteness of scent and power of discrimination. He has
trained and tested them in the tracking of human beings, and their

reliability and accuracy in this work has been largely instrumental
in bringing to justice many felons and fugitives in the South.
While the practice of employing bloodhounds in the pursuit of

criminals has existed for a considerable length of time, the subject of
"bloodhound testimony" is of comparatively recent origin,1 and the

authorities bearing on its admissibility are somewhat in conflict." The

objection is not based upon the constitutional right of the accused to

be confronted by the witnesses against him, since it is the human

testimony which makes the trailing done by the animals competent."
The question rather resolves into the reliability of this character of

evidence; some courts viewing it as incompetent and dangerous,4 while
others have given various expressions as to the foundation necessary
to be laid in order to render it competent.5
The latest reported case in which Gant's dogs figure�and a very

interesting one on the subject;�is that of State vs. Davis, where the
defendant was convicted for murder upon "bloodhound testimony"
and other evidence entirely circumstantial. The deceased was

assassinated from ambush by a party unknown at the time of the

killing, and Gant was immediately notified to come with his blood
hounds. They were laid on the trail at a certain spot in a pasture
where the smoke was seen to come from behind a certain tree, which
was pointed out to Gant as the spot where the assassin had stood.
This fact excluded the probability of their having been placed on a

wrong trail, especially as no persons were permitted to go there
until the dogs arrived. The trail was followed to the house of the
accused and he was apprehended.
Counsel assigned two grounds of objection to the admission of this

1 State vs. Dickerson, 77 Oh. St. 34, 82 N. E. 969.
J People vs. Pfauschmidt, 262 111. 411, 104 N. E. 804; Brott vs. State, 70

Nebr. 395, 92 N. W. 593; Stout vs. State, 174 Ind. 395, 92 N. E.

161; State vs. Adams, 85 Kans., 435, 116 P. 608; State vs. Brown,
103 S. C. 437, 88 S. E. 21; State vs. Dickerson, supra.

' State vs. Dickerson, supra; State vs. Brown, supra.
* Brott vs. State, supra.
�Parker vs. State, 46 Tex. Cr. R. 461, 80 S. W. 1008; Richardson vs.

State, 145 Ala. 46, 41 So. 82; State vs. Dickerson, supra.
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testimony: First, the constitutional question; and, second, it was con

tended that if the evidence was otherwise admissible, a proper
foundation had not been laid in this case. The Supreme Court of
Louisiana held that the first objection was not well founded, as it

is the human testimony which makes the evidence competent, and the
defendant was confronted by the witnesses to such testimony, who
were subject to full cross-examination by him. The second objection,
said the court, must yield to the ample proof as to the training and

reliability of Gant's dogs, and the favorable circumstances under
which they worked.

An examination of the cases leads us to the conclusion that this
decision is in line with the weight of authority. The Constitutional

question no longer presents any difficulty, it being well settled that
this objection can not be successfully maintained,' although there are

one or two decisions to the contrary.8 As to the proper foundation

necessary to be laid in order to render this evidence competent, the
most satisfactory statement that we have been able to find is con

tained in Mr. Elliott's work on Evidence." In a consideration of the
division in authority on the subject, this eminent author concludes
as follows: "Other courts have agreed that it is admissible under

substantially the following conditions: Even when it is shown that
the dog is of pure blood, and of a stock characterized by acuteness of
scent and power of discrimination, it must also be shown that the

dog in question is possessed of these qualities, and has been trained
or tested in their exercise in the tracking of human beings; and it
must also appear that the dog so trained and tested was laid on

the trail, whether visible or not, concerning which testimony has been

admitted, at a point where the circumstances tend clearly to show
that the guilty party had been, or upon a track which such circum
stances indicate to have been made by him."
The Davis case is clearly within Mr. Elliott's concluding proposition,

and is supported by the weight of reason, as well as by the weight
of authority.1' P. U. G.

� 154 La.; 97 So. 449.
' State vs. Dickerson, supra; State vs. Brown.
* Brott vs. State, supra.
* Elliott on Evidence, Sec. 1253.

"Pedigo vs. Commonwealth, 103 Ky. 41, 44 S. W. 143; Davis vs. State,
46 Fla. 137, 35 So. 385; Hodge vs. State, 98 Ala. 10, 13 So. 385;
State vs. Hall, 4 Okla. Dec. 147; Simpson vs. State, 111 Ala. 6, 20
So. 572; State vs. Dickerson, supra; State vs. Adams, supra;
State vs. Brown, supra.
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NEGLIGENCE�DUTY TO SUBMIT QUESTION WHETHER
PERSON INJURED WAS LICENSEE OR TRESPASSER.

Pennsylvania Railroad Co. vs. Vitti, Supreme Court op Ohio,
December 23, 1924

This was an action of negligence brought by Anthony Vitti, admini
strator of the estate of William Lupe, deceased. From the evidence it

seems that decedent, together with several companions, purchased a

ticket on the defendant's lines to Canton, and while standing on the

depot platform was assaulted by a group of young men. He called a

police officer, but in the meantime a train had arrived, blocking their

passage. However, the baggage man in the train opened the door,
and they went through the car, searching for the assailant. While

continuing the search they were struck by another train running at

a high rate, no whistle being sounded by the engineer. The track

was clear and with the proper diligence the engineer could have seen

deceased. The city ordinance provided that trains should not exceed

a speed limit of eight miles per hour; the one in the present case was

going about 50 miles per hour. The judge asked certain questions of
the jury, the answers all showing that the defendant was negligent.
The jury, under instructions, said that the plaintiff was a licensee,
and awarded him a verdict of $9,500, but the judge immediately re

turned a verdict for the defendants. The case was brought to the
Court of Appeals on a writ of error, which court reversed the

judgment of the lower court, from which court this appeal was

brought.
The Supreme Court upheld the judgment of the Court of Appeals

in reversing the lower court. The court said that it was the duty,
when the evidence is such as to warrant, of the trial court to submit
to the jury with proper instructions, the question whether the person
injured on the premises of another by the claimed negligence of the
owner thereof, was a trespasser, licensee or invitee. In the special
verdict of the jury there was a statement that the train was going
50 miles per hour, but no finding of the ordinance requiring trains to
limit their speed to eight miles per hour. Although evidence was

offered to the effect that deceased was acting as a deputy police officer,
there was no finding to affirm or deny this. Upon the principle that
all the results of the deliberations of the jury should be contained in
the special verdict and the fact that the court's judgment should be
the logical result of such a special verdict, the court said that the

judge could not go beyond the facts as set forth in rendering a verdict.

In the present case, the court did not submit to the jury issues

suggested by counsel for the plaintiff, one of them being a rule tend-

306
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ing to show that deceased was an invitee, and for this reason the court
held that the case should be remanded.

It is also stated by the court that the rule that the defendant is
entitled to judgment, where there is an absence of finding of fact
essential to the plaintiff's recovery, does not apply where such absent
finding would necessarily have been upon an issue as to which the
court did not instruct the jury and erroneously refused to submit to
the jury. A. R. P.

1. ELECTRICITY�Bather Going Upon Encroaching Springboard
No Trespasser as Respects Liability for Death from Falling Electric
Wires.

2. NEGLIGENCE�Landowner Bound to Contemplate Presence of
Travelers on Adjacent Public Ways.

Hynes vs. N. Y. C. R. R. Co., Court of Appeals of New York, May
31, 1921, 131 N. E. Rep. 898

This suit for damages was brought by the mother, suing as

administratrix of Harvey Hynes, for his death having resulted under
the following circumstances:

In the year of 1916, Harvey Hynes, a lad of 16, swam with two

companions from the Manhattan to the Bronx side of the Harlem

River, a navigable stream. Along the Bronx side of the river was

the right of way of the defendant, the New York Central Railroad
Company, which operated its trains at that point by high tension
wires strung on poles and crossarms. Projecting from the defend
ant's bulkhead above the waters of the river, there was a spring
board, from which the boys of the neighborhood used to dive. The
bulkhead was about three and one-half feet back of the pier line.
Seven and one-half feet of the springboard was beyond the line of the
property of the defendant and above the public waterway. For
more than five years swimmers had used this board as a diving board
without protest or obstruction.
One day Hynes and his companions climbed on top of the bulk

head intending to leap into the water. One of them made the plunge
in safety. Hynes followed to the front of the springboard, and stood
poised for his dive. At that moment a crossarm with electric wires
fell from the defendant's pole. The wires struck the diver, flung
him from the shattered board and plunged him to his death below.
Thus far the courts have held that Hynes at the end of the

springboard above the public waters was a trespasser on the
defendant's land. They have thought it of no significance that Hynes
would have met the same fate if he had been below the board and
not above it. The theory of the lower courts has been that the
defendant was under a duty to use reasonable care that bathers swim
ming or standing in the water should not be electrocuted by wires

falling from its right of way. But to bathers diving from a spring
board, there was no duty�unless the injury was the product of mere
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wilfulness or wantonness�no duty of active vigilance to safeguard
the impending structure. In climbing on the board, they became

trespassers and outlaws.
This court, however, came to a different conclusion, in which the

court stated that bathers in the Harlem River on the day of this dis
aster were in the enjoyment of a public highway, entitled to reason

able protection against destruction by the defendant's wires. They
did not cease to be bathers entitled to the same protection while they
were diving from encroaching objects or engaging in the sports that
are common among swimmers. Such acts were not equivalent to an

abandonment of the highway, a departure from its proper uses, a

withdrawal from the waters, and an entry upon land. A plane of

private right had been interposed between the river and the air, but
the public ownership was unchanged in the space below it and
above it.
The court further decided that Hynes from his first plunge into the

river until the moment of his death was in the enjoyment of the
public waters, and under cover of the protection which his presence
in the waters gave. The use of the springboard was not an abandon
ment of his rights as bather. It was a mere by-play, an incident,
subordinate and ancillary to the execution of his primary purpose,
the enjoyment of the highway. The by-play was not the cause of the
disaster. Hynes would have gone to his death if he had been below
the springboard or beside it.
This case is a striking instance of the dangers of a "jurisprudence

of conceptions" (Pound, Mechanical Jurisprudence, 8 Columbia Law

Review, 605, 608, 610), the extension of a maxim or a definition with
a relentless disregard of consequences to "a dryly logical extreme."
Land owners are not bound to regulate their conduct in contem

plation of the presence of trespassers intruding upon private prop
erty, but land owners are bound to regulate their conduct in con

templation of the presence of travelers upon the adjacent public ways.
In the case of Jordan vs. Maiden Electric Co., decided in March,

1923, in the Supreme Court of Massachusetts, the court held that a
carpenter, going on the roof of the light plant by request to make
measurements and examination was lawfully on the premises.

A. P. D.
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CUSTOMS DUTIES�Automobiles and Whiskey Smuggled into the
Country Could Be Condemned, Though Seized by Customs Officers
After a Prior Seizure by a Sheriff.

CUSTOMS DUTIES�Automobiles and Whiskey Smuggled into the
Country Could Be Condemned, Notwithstanding the Prohibition Act.

CUSTOMS DUTIES�Intoxicating Liquor for Beverage Purposes
Dutiable.

United States vs. Two Automobiles and Five Cases of Whiskey,
2 Fed. Rep. (2d) 264

The United States is proceeding by libel to condemn the property
mentioned in the caption of the case. The libel alleged that the auto
mobiles, laden with whiskey, were seized by the sheriff of Santa Bar
bara in California, after they had been smuggled into the country
without the payment of duties, for the purpose of sale within the
United States; the libel further alleges that a duly authorized in
spector of the collector of customs seized the property in the hands
of the sheriff.

Exceptions to the libel were filed by persons claiming an interest
in the automobiles on the grounds that: (1) The customs officer could
not legally seize when it appeared that he took from the hands of a
person not connected with the Federal Government; (2) the provi
sions of the National Prohibition Act govern the seizure rather than
the customs laws; (3) the importation of intoxicating liquors being
prohibited, such merchandise cannot be made the subject of duties,
with the power to forfeit the vehicles used in the transportation
thereof.

The court in overruling the exceptions said that, in regard to the
first exception, it was well settled that a private person might make
a seizure of goods brought into the country contrary to the provisions
of the customs laws, and that the Government might adopt the seizure
as first made and proceed to effect a forfeiture. The Supreme Court
of the United States, in the case of Gelston vs. Hoyt, 16 U. S. 246,
said :

'

"The forfeiture must be deemed to attach at the moment of the
commission of the offense, and, consequently, from that moment, thetitle of the plaintiff would be completely divested, so that he could
maintain no action for the subsequent seizure."
The word "merchandise," as used in the Tariff Act, is defined to

mean goods, wares and chattels of every description and includes
merchandise, the importation of which is prohibited by positive law
Congress may, under the broad taxing power, tax intoxicating liquors
notwithstanding their production is prohibited and punished. In the
case of United States vs. Satoff, 260 U. S. 477, the court said that
Congress may tax what it also forbids. J T �?
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CRIMINAL LAW�Acquittal of Murder While Attempting to Rob
Held Not Bar to Prosecution for Robbery.

Duvall vs. State, Supreme Court op Ohio, December 16, 1924,
146 N. E. 90

Samuel R. Duvall was indicted for the offense of murder in the first

degree while attempting to commit a robbery on one John C. Her-
br'uck. He was indicted under a statute that provided the death pen

alty for murder while committed in an attempt to perpetrate rape,
arson, robbery or burglary, but was found not guilty, his defense being
that of alibi. Sometime after his acquittal on this charge the grand
jury returned an indictment against him for robbery, charging him
with robbing John C. Herbruck, the indictment being based on the
same transaction as was the indictment for murder. To this charge
he set up in bar, the plea of res adjudicate/,, to which the state de

murred, the demurrer being sustained by the court. He was found

guilty as charged, and the case is up on error.

In passing on the plea of former jeopardy as raised by the plaintiff
in error, the court declared that his right was based upon Section 10,
Article 1, of the Bill of Rights of the State of Ohio which provided
that "No person shall be twice put in jeopardy for the same offense,"
and of Article V of the Amendments of the Constitution of the United
States which reads "nor shall any person be subject for the same

offense to be twice put in jeopardy of life or limb." In defining the
words "same offense," the court cited the case of State vs. Rose, 89
Ohio St. 383, where it was said "the words 'same offense' mean same

offense, not the same transaction, not the same acts, not the same

circumstances or same situation. . . . The usual test accepted by the
text-writers on criminal law and procedure is this: If the defendant
upon the first charge could have been convicted for the offense in the

second, then he has been in jeopardy." The court then explained that
it was clear that Duvall could not have been found guilty of robbery
under the indictment for murder in attempting to perpetrate a rob

bery.
The court said that the essential elements of murder and robbery

are entirely different, and while in order to prove the murder it may
be necessary to show an attempt to rob or an actual robbery, yet in
proving a robbery it is never important to show the murder of the

person assaulted. There is no identity between the former charge
upon which the defendant was tried and the charge upon which he

was convicted.

The court further said that the act in the present case constituted
two offenses, and as the facts necessary to convict on the second
prosecution would not necessarily have convicted on the first, the first

prosecution will not be a bar to the second, although the offenses were

both committed at the same time and were the same act.

There was no error in the admission of the record of the murder

trial in the instant action. In the case of Patterson vs. State, 96 Ohio

State 90, the court held that there was no guarantee that evidence
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offered upon the trial of the accused for a different offense, of which
he was convicted or acquitted, may not be offered to prove a distinct
but related offense. A.R.P.

SPECIFIC PERFORMANCE�Available to Purchaser's Assignee

Epstein vs. Gluckin, Court of Appeals of New York, June 6, 1922.
Reported 135 N. E. 861

In Epstein vs. Gluckin, reported in 233 N. Y. 490, the New York
Court of Appeals made a wide and liberal departure from the old
common law when they laid down the doctrine that an assignee of a
vendee under a contract to buy realty may enforce performance by
the vendor. Not very long afterwards the New York Supreme Court
reviewed the cases on this point in the case of H. & H. Corporation
vs. The Broad Holding Corporation, 198 N. Y. 763, decided in May,
1924. Under the earlier cases it was the holding of the courts that a
vendor could not have specific performance against his vendee's as

signee in the absence of an express agreement on the assignee's part
to assume the vendee's liability. The Supreme Court of N. Y. said:
"The correctness of this doctrine has not, so far as I can find, been
questioned, but on the contrary has been assumed in numerous cases,
and specific performance denied to a vendee's assignee because, as

he was not bound to perform, there was an absence of mutuality.
But it has finally been determined by the New York Court of Appeals
that the assignee of a vendee may enforce performance by the vendor
in the case of Epstein vs. Gluckin."
In Epstein vs. Gluckin, one Rose Gluckin made a contract to sell a

house and lot in Brooklyn to Weinstein and Joblin. The price, $12,-
550, was to be paid partly in cash and partly by the execution of a

purchase-money bond and mortgage payable in semi-annual install
ments within a period of three years. The vendees assigned to the

plaintiff their interest in the contract and in the land therein de
scribed. A suit for specific performance followed the vendor's refusal
to convey. The appellate division reversed on the ground that spe
cific performance will not be granted at the suit of an assignee, unless
the assignment of the contract is coupled with an assumption of its
burden. This result was thought to be a deduction from cases which
have conditioned relief in equity upon mutuality of remedy. The
New York Court of Appeals, however, reversed this decision and

rejected the deduction set up in the prior trial, as unsound.

Cardozo, J., in giving the opinion of the court said: "The assignee
of such a contract succeeds by force of the assignment to the position
of the original vendee as 'the equitable owner' of the subject of the
sale. . . . The assignee by the very act of invoking the aid of equity
assumes the duty of performance and subjects himself to any con

ditions of the judgment appropriate thereto. ... If there ever was

a rule that mutuality of remedy existing not merely at the time of

the decree, but at the time of the formation of the contract, is a

condition of equitable relief, it has been so qualified by exceptions,
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that, viewed as a precept of general validity, it has ceased to be a rule

today."
In H. & H. Corporation vs. Broad Holding Corporation, a contract

was made between the Cochran Construction Co., as vendor, and the
defendant Broad Holding Corporation, under which contract the for
mer agreed to sell and convey to the latter certain premises in Brook
lyn. The contract was assigned by defendant to the plaintiff for
$5,250, which money was held as a deposit by defendant Koven in
escrow. Upon the day set for the performance of the contract the
plaintiff tendered the balance of the purchase money, but, because
there was a mortgage lien then encumbering the property, the plain
tiff refused to receive a conveyance of the title in spite of the fact
that the vendor's failure to pay off the mortgage before the date for
closing the sale was due to his inability to locate the mortgagee, and
even though the vendor had offered to put up as a deposit the amount
of the mortgage. The Supreme Court, relying upon the holding in

Epstein vs. Gluckin, was of the opinion that the purchaser's assignee
was not justified in arbitrarily rejecting the title because the fail
ure to pay off the mortgage was due to no fault on the part of the
vendor and also because of the fact that the vendor had always been
ready and willing to put up as a deposit the amount of the mortgage
as security. The court said : "The doctrine which denies to a vendor
the right to enforce performance by the vendee's assignee, where such

assignee has before suit demanded performance, cannot coexist with
that laid down in the case of Epstein vs. Gluckin. The obligations of
the plaintiff as assignee go hand in hand with the benefits. Having
become the assignee in order to compel performance, he thereby sub
jected himself to the duty of performance. If an assignee of a vendee

may compel performance in equity a reciprocal remedy in the vendor
is enforceable against the assignee. If, as stated by Mr. Justice
Faber at special term in Epstein vs. Gluckin, it is optional with the

assignee whether or not to complete the contract, it would seem that,
like any other option, it would become a mutual and enforceable
agreement when the assignee availed himself thereof and demanded

performance by the vendor, and that either party (vendor or as

signee) could then compel performance. . . . Judge Cardozo's opinion
in Epstein vs. Gluckin supports this conclusion where he says: 'At
first the vendor had the obligation of the vendees, and of no one else.
The obligation thus imposed has not been lost, but another has been
added. Some one has at all times been charged with the duty of

performance. The continuity of remedy is unbroken from contract to
decree.' "

The Epstein case together with that of the H. & H. Corporation vs.

Broad Holding Corporation, supra, are not the only cases abrogating
former decisions and forming a departure from the strict rule of the
common law. For instance, in the case of South Jersey Furniture
Co. vs. Dorsey, 123 At. 543, decided by the New Jersey Court of Chan
cery, February 14, 1924, it was held that a bill for specific perform
ance may be maintained by the assignee of the vendee in a contract
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for the sale of land. Also in Hastings vs. Montgomery, 122 S. E. 155,
decided by the Supreme Court of Appeals of West Virginia, March
11, 1924, it was held where the mayor of a certain city had procured
in his own name an option of purchase of a city lot, upon the under

standing that it was for the benefit of the city, he could not upon
the city's refusal to exercise the option accept and enforce it in his
own name for his own benefit. Foley vs. Schmidt, decided by the
Kansas Supreme Court, March 8, 1924, 224 Pac. 489, there was an

action to enforce specific performance of a contract for the purchase
of a gas and mineral lease. The owner was made a party and ad
mitted that it was indebted to plaintiff in a considerable sum and had
turned over to him the assignment of the lease with authority to sell
it and apply the proceeds on its indebtedness to him and it was held
that a sufficient interest existed in plaintiff to maintain the action
for specific performance. In Doyle vs. Fischer, 198 N. W. 763, de
cided by the Wisconsin Supreme Court, May 6, 1924, it was held
where a husband and wife agreed to make mutual wills, and by wife's
will, certain land was bequeathed to son, but, after death of husband,
wife, by another will, bequeathed same land to daughters, and where,
by son's will, a charitable institution was made residuary legatee,
and conveyed its interest to the plaintiff, that plaintiff could prose
cute action for specific performance.
The above cases showing the modern development of the law in

allowing suits for specific performance to be brought in cases unheard
of at common law are but a few examples of the modern tendency
of the law toward liberalization as contra distinguished from the
strict doctrines of the common law. Such changes are to be admired
not simply because they are progressive but because they tend more

to the promotion of justice and equality than the narrow and inflexible
common law doctrines on this phase of the subject of specific per
formance. C. J. A.

SPECIFIC PERFORMANCE�Impossibility of Performance�When
Damages Given in Lieu Thereof.

Saperstein vs. The Mechanics and Farmers Savings Bank op

Albany, 228 N. Y. 257

The complainant filed a bill in equity in which he prayed a decree
for the specific performance of a contract for the sale of land or

damages for the breach of said contract. The material facts on which
claim is based are the following: The respondent agreed to sell and
the complainant to buy a tract of land belonging to the respondent
at a fixed price. The complainant, contemporaneously with the mak

ing of the contract, paid the first installment as agreed ; but he failed
to pay the residue on the day expressly stipulated in the written

agreement. The respondent, though having been informed by the

complainant that the residue would be paid within a few days, never
theless conveyed the land to a bona fide purchaser, who had no notice
of the prior contract between the contending parties. The trial court
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refused the specific performance requested; but gave a judgment for
damages for the alleged breach of the contract. When the case

arrived in the Court of Appeals, the judgment rendered in the trial

court was reversed; the court holding that it could not allow the

complainant either specific performance or damages in lieu thereof,
as he had not shown that he was entitled to either relief.

It is an elementary principle of equity jurisprudence that specific
performance of a contract for the sale of land will only be decreed

where it is possible for the vendee to convey the land ; for if a court

of equity should make a decree which is incapable of being carried

out, it would in effect be granting a vain and idle judgment. Here

the court rightfully refused to give the specific performance prayed,
because were it to do so it would be compelling the respondent to

convey a title which, as to him, had no existence.

The court also pointed out that the fact that the complainant did
not perform on the day did not of itself deprive him of his right to
have his contract specifically enforced; for it is well settled that if

the time of performance is not made of the essence of the contract, a

reasonable delay may be regarded as immaterial.
In the opinion in this case it was assented that the court in the

exercise of its chancery powers could not retain jurisdiction over the

cause; for the reason that a bill for specific performance can never

be maintained for the assessment of damages, unless a clear case of

specific performance is made out or unless some other special equity
is shown which will support the jurisdiction of the court.

But the complainant's claim for damages was based upon a pro
vision in the Code of New York which provided that, in such a case

as the present, where no equitable relief can be given and the facts

give rise to a legal liability, the action should be retained as one at
law and legal relief should be given. With this advantage furnished

by the New York Code the complainant, nevertheless, was precluded
from this relief of pecuniary compensation since he had alleged
neither a performance of the contract on his part nor a waiver of
performance on the part of respondent. qw c

BILLS AND NOTES�Drawee, Who Was Also Drawer, Paying
Raised Check, Not Entitled to Recover Payment to Holder for Value;
Drawee Paying Forged Check Not Entitled to Recover Payment to
Holder for Value.

UNITED STATES�United States, by Becoming Party to Commer
cial Paper, Assumes All Responsibilities of Private Persons.

United States vs. National Exchange Bank of Baltimore, Md.
CracuiT Court of Appeals, Fourth Circuit, September 29, 1924

Action by the United States against the National Exchange Bank
of Baltimore, Md. Judgment for defendant, and plaintiff brings error.
Affirmed.
The parties are named as they were below. On June 1, 1922, the

plaintiff in the City of Washington by its duly authorized agent drew
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a Veterans' Bureau check for $47.50 in favor of one Beck. The check
was fraudulently raised to $4,750 by some one after its delivery to

Beck. On June 3 Beck indorsed it over to the Bank of Spartanburg,
S. C, and was paid $4,750 for it. That bank then indorsed it "Pay
to the order of any bank, banker, or trust company, all prior indorse
ments guaranteed," and negotiated it for value in the usual course of
business to the defendant. It was indorsed by defendant and nego
tiated over for its full value to plaintiff's agent, The Baltimore
Branch of the Federal Reserve Bank of Richmond, which sent it to
the Treasurer of the United States. The latter paid the sum of $4,750,
not noticing that the cheek had been raised.
The first point argued before the court concerned the question

whether or not the indorsement of the South Carolina Bank consti
tuted a restrictive indorsement. The defendant cited a number of
Missouri Appeals cases to show that it was restrictive, and that there
fore the defendant was not liable, acting as it did merely as a col
lection agency. The cases cited were not based on the wording of the

Negotiable Instruments Law.
The plaintiff, in answer, showed that since the passage of the Ne

gotiable Instruments Law, if not before, such an indorsement as above
is not restrictive. The cases of Interstate Trust Co. vs. U. S. Na
tional Bank, 67 Col. 6, and National Bank of Commerce vs. Bosse-

meyer, 101 Neb. 96, were cited, both cases being decided under the

Negotiable Instruments Law.

The court, however, did not find it necessary to pass upon this

question because, in its opinion, the plaintiff, having been both the
drawer and the drawee on the cheek, could not, in the absence of

special circumstances, recover back money paid to a holder for value,
not chargeable with negligence or bad faith.

It was considered as established by such cases as Cooke vs. United

States, 91 U. S. 389, and others that "the plaintiff could not recover

from such a defendant what it had paid upon a check to which there
had been forged the signature of one of its officials authorized to sign
for it."
The general rule in this country prior to the adoption of the Nego

tiable Instruments Law was to the effect that when a check had been

fraudulently altered after issue and had been paid by the drawee, the
the latter, if he were not also the drawer of the instrument, could
recover from a bona fide holder for value. Professors Brannon and
Ames believe that Section 62 of the Negotiable Instruments Law

changed this doctrine. It was not necessary to determine this ques
tion in the present case because the plaintiff was both drawer and
drawee.
It was pointed out by the court that where the drawee and drawer

are one, the cases make no distinction between a forged and a raised
instrument.
The plaintiff was held to be correct in contending that the United

States Supreme Court and other American courts had not carried the
doctrine of Lord Mansfield in Price vs. Neal, 3 Burr. 1355, so far as
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to decide that in no case can an innocent party who pays forged or

altered negotiable paper recover payment from another innocent

party.
Yet the court considered it sufficient for the purpose of this case

that the Supreme Court of the United States on two occasions went
to the extent of holding that one who accepted and paid forged paper
purporting to be his own cannot recall payment from a holder for
value. In explanation of this doctrine it was said that the operative
fact was that the acceptance of the paper as genuine by its apparent
maker; that the latter must repudiate when he ought to have dis
covered the forgery; and that unreasonable delay is negligence.
In its application to a case like the present, the rule seems to be a

rather harsh one. As the court said, there is little ground to impute
negligence to the plaintiff merely because one of its thousands of
clerks accepted at its apparent face value a check which was origi
nally drawn for a much smaller sum. It is unreasonable to suppose
that every clerk whose duty it is to pay such obligations can know
the amount for which each check was in the first case issued.

It is established in the law however, that "when the United States
elects to become a party to commercial paper, it assumes all the

responsibilities of private persons under the same circumstances."
If, as it seems in this case, the burden is too heavy, then the court

says it is for Congress to extend relief by enacting legislation which
will subject such instruments to restrictions such as those now

imposed on money orders. j, -p. K.

ADOPTION�Misbehavior of Child as Cause for Revocation

In view of the large numbers of children who statistics show are

adopted each year in the United States under circumstances which
make it practically impossible for the adopting parent to know the

heredity and antecedents of the child which science has demonstrated
to be of such vast importance in shaping character and disposition, it
would seem almost inevitable that the courts should be besieged by
disappointed adopters seeking to free themselves from obligations to
children who have slipped beyond their control or developed tendencies
intolerable to their foster parents, and that there should be numerous

decisions laying down what degree of disobedience or prodigality, if
any, would constitute grounds for annulment of the relationship. It
is peculiarly striking, therefore, that the Supreme Court of Alabama

passing upon the question on December 18, 1924, in the case of But-

trey vs. West, 102 Southern Reporter 456, did so entirely without
citation of authorities, although the decisions on other points in the
same case were strongly upheld by an ample array of cases. Search
of the authorities and digests, moreover, reveals no decision of a court

of last resort upon this point in the language. The various encyclo-
pediac works have relied up to this time upon a very inadequately
reported decision handed down on March 15, 1884, by a court of com

mon pleas in 'Pennsylvania. In re Theil, 14 Wkly N. C. (Pa.) 422,
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which they have taken as authority for the proposition that mere dis

obedience or prodigality of the child does not justify revocation of
the adoption. That was a petition to annul the adoption of a 19-year-
old boy less than a year after it took place on the ground that he had

run away and married against the protests of the petitioner. The

opinion of the court in full was as follows : "The statute contains no

provision for a rescission of the contract of adoption. After the child
comes of age perhaps he and his adopted parents may agree to

rescind, but until then the child cannot consent, nor can anyone waive
his rights for him." This opinion of an inferior court, proceeding as

it does upon the theory that adoption is a contract rather than a

status, a theory entirely at variance with the decisions as summarized
in Matter of Ziegler, 143 N. Y. Supp. 562, and entirely inconsonant
with the principles of social necessity and sound jurisprudence, would
obviously be not entitled to the weight attached to it were it not for
the hitherto solitary position which it has occupied in this field of the
law of the English-speaking world.

Adoption being unknown to the common law and unthought of in
England till within the last few years, the solution of this question
must first be sought in the various statutes by which adoption has
been legalized. Unfortunately, however, the various state enactments
have been almost uniformly silent as to grounds for annulment. The
statute of Utah seems the most full and satisfactory on this point.
It provides that if within five years after adoption it develops that
the child is afflicted with feeble mindedness, epilepsy, insanity or a

mind infection as a result of conditions existing prior to the adoption
and of which the adopting parent had no knowledge or notice, the
decree of adoption may be vacated and the child committed to guar
dianship of the Juvenile Court Commission. Even this provision will
be seen to give no help in other than pathological cases. The Ver
mont statute contains a unique provision that a person adopted while
a minor may within one year after becoming of age avoid the adop
tion, while the laws of Virginia, 1922, C. 484, provide that the court

may revoke an adoption if satisfied, after hearing, that it is to the
best interest of the child or manifestly right. This last would seem

the logical rule to be applied even in the absence of express statutory
provision on the point. The statutes of the other states generally
content themselves with, after enumerating the formalities of adop
tion, declaring, that an adoption may subsequently be abrogated by
like proceedings. The Civil Code of New York enumerates in detail
what shall constitute good grounds for revocation of the adoption of
children taken from state institutions, but leaves other cases practi
cally untouched.

The jurisprudence of England is not, of course, very helpful,
although there is some evidence that adoption was practiced in early
Anglo-Saxon days. That the British legislators are inclined to be

more foresighted than our own in providing against possible situa

tions is indicated by the following quotation from page 5 of the very

interesting report made to the Home Secretary in 1921 by the special
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committee on child adoption, the last clause being especially pertinent :
"It is due to the child to ensure that the adopting parents realize the
serious character of the obligations they undertake, that the relation

ship created between them and the child is a permanent one, and that
they shall not at any time give up their responsibility and leave the
child unprovided for. It might be well to give the judge a discretion
to annul the adoption on other serious ground, such as serious mis
conduct towards the child on the part of the adopting parent or the
development of criminal or habitually vicious habits and propensities
in the person adopted."
The apathy of our legal mother country for the custom of adoption

was not shared by most of the great nations of antiquity and even

the hieroglyphics of Hammurabi's Code reveal that over 2,200 years
before the dawn of the Christian era, the Babylonians had in their

stone-graven laws a definite provision upon this point which modern
codes seem so completely to have overlooked. For section 191 of that

early constitution provides that a father may not send his adopted
son away without giving him one-third of his sonship, an arbitrary,
crude provision to our modern minds, but clear and certain.

Although there is no mention of it in the Twelve Tables, Stephen
son in his History of Roman Law states at page 140 that prior to
the Tables adoption had probably come into being through an adap
tation of the conveyance per aes et libram, in accordance with which
the natural parent mancipated his child to a friend for a nominal

price and the friend then reemancipated to the parent. By repeat
ing this three times, the child was no longer in potestate but in man-

cipio; he was now in a position in which he could be transferred to

the adopter and thus passed forever from the control of his natural

parents. At any rate, it was provided in the laws of Caius, who died
ca. 180 A. D., that an adopted person might be given in adoption to

another, Com. I, Title XVI, section 105, and the Code of Justinian, 300
years later, makes very complete provisions regulating adoption.
Like the Babylonian Code above referred to, Justinian's great codifi
cation covers precisely the point here in question, and it is worthy of
note that, although there was an interval of 2,500 years between them,
the arbitrary provisions of the two codes on this point are very simi
lar. It provides, Dig. I, Title XI, section 3: "If a father upon his
deathbed hath disinherited his arrogated son, or when in health hath

emancipated him without a just cause, then the father is commanded
to leave the fourth part of all his gods to his son, besides what such
son brought to him at the time of arrogation, and acquired for him
afterwards." Thus the Romans provided that a father might free
himself from obligation toward an adopted son, but only by giving
him a share of his patrimony, "to prevent his becoming a beggar, per
haps, or to compensate him for what he might have inherited from
others if the adoption had not taken place.
The codes of some of the continental states which have the civil

law as their basis, provide for revocation of adoption by agreement
between the parties. Thus under the German Code, the adoption
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may at any time during the child's lifetime by contract between the
adopter or adopters and the child, and can after the child's death
tion cancels the effect of adoption and is subject to the same rules
as to confirmation by the court as the contract of adoption.1

Such was the scarcity of modern authority and the abundance of
ancient materials at the time when the Alabama Supreme Court, as

referred to above, sat in judgment upon the petition of John A. But-
trey to revoke the adoption of a girl, not yet twenty years old, whom
he and his wife had taken into their family when she was an infant
before the age of twenty months. The petition alleged that the child
was disobedient and disrespectful to the petitioner and that she was

incorrigible and recalcitrant to her father's wishes. The statutory
provision under which the action was brought reads : "But the judge
may, on petition of said child, or the party adopting the child, after
notice given as prescribed by him and after hearing and for good
cause shown, by a decree to be entered of record, annul in whole or

in part any such declaration whereby any child has been adopted
under the provisions of this section." (1923 C. 9302.)
After affirming that the foster parent's desire to annul the relation

is not "good cause" for so doing, and that the courts should not re
voke the adoption for slight cause on either side nor yet deal with
such severity as to deter good people from taking up the relation,
Bouldin, J., writing for the court, declared that in no case should the
duties of a foster parent be annulled for the traits of the child's char
acter set out in the petition "without full averments and proof that
they are not due to any fault, neglect or omission of duty by the par
ent." The learned judge also expressed the opinion that such traits
could furnish no good cause to annul the relation until it is averred
and proven that the child had reached such maturity as to be respon
sible for crime.
The opinion on this point, as said before, is entirely without refer

ence to authority and represents the court's construction of "good
cause" for annulment. While undoubtedly just as to the facts of
that particular case, the statements of the court involve serious con

sequences which may or may not be desirable. A child, for instance,
might have inherited a nature so perverse and stubborn as to be
totally unamenable to correction, yet until he reaches the age of crimi

nality he must be kept as son and perhaps heir of the unfortunate
adopter. On the other hand, a child barely past the age of criminal

responsibility might be disowned by the adopter who had first cut him
off from his natural family ties, because of some disobedience which
the court, at a discrete distance from the youth, might consider seri
ous. The question after all is one for sociologists and legislators
rather than judges. But certain it is that those entering a status of
so grave importance should be given full means of knowing the inci
dents of that status. This can be satisfactorily done only by making
the statutes more specific as to what shall constitute good grounds
for revocation. E. E. R.

1 Schuster, Principles of German Civil Law, p. 538.
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C. & R. LUMBER CO. VS. CRANE�SUPREME COURT OF
MISSISSIPPI, DIVISION B, MARCH 24, 1924�SUGGESTION OF
ERROR OVERRULED MAY 12, 1924.

Appeal from Circuit Court, Jones County; R. S. Hall, Judge.

Action by Arthur Crane against the C. & R. Lumber Company.
From a judgment for plaintiff, defendant appeals. Affirmed.

Deavocus & Hilbeen, of Laurel, for appellant; F. B. Collins, of

Laurel, for appellee.
The appellee was employed by the appellant as a rider, whose duty

it was to carry a cable from the skidder used by the appellant to a

log in the woods, to which the skidder cable would be attached for
the purpose of drawing the log back to the skidder to be loaded upon
cars. The cable was carried by a horse being hitched to it and ridden

by the rider rapidly to the log and to the skidder, operated by a man

in charge of the cable, and unwound as the rider moved toward the

log.
It was the duty of the appellee also to follow the log when attached

to the cable back to the skidder, and to free the log from stumps and
trees when it became fastened, by hitching the horse thereto and

using horse power for the purpose of freeing said logs.
The appellee was plaintiff below, and alleged that these logs

traveled very fast, which made it necessary for him to ride the horse
fast in order to keep up with said logs. In order to reach the logs
with the end of the cable in the woods, it was necessary to go through
the woods where the logs had been cut. This made the work very
dangerous if the way was not well booked out through which to carry
the cable. The plaintiff alleges that he was ordered by the foreman
of the defendant to ride as fast as necessary to keep up with the log
coming into the skidder. It was the duty of the foreman to select
the ways for the plaintiff to carry the chain or cable as aforesaid,
plaintiff not having time to do this.
The plaintiff further alleges that he was directed by said foreman

on the occasion when the injury occurred, where there was a tree top
which had fallen on a stump and broke it off and made it impossible
for the plaintiff to go straight to the said log. But he was instructed
by the said foreman to make a detour around tree top and stump, the
said foreman knowing, or by the exercise of reasonable care could
have known, that the passageway through which the plaintiff was

directed to go was too narrow and was obstructed by limbs, and that
there was a limb protruding from another log in the opposite direc
tion from the said tree top and in a short distance of the said stump,
and there was no room for the plaintiff to pass through between the
stump and log safely with the said horse. The plaintiff, not knowing
of the limb protruding, started to go through the said place as

directed, thinking that he had a clear way. While riding the horse
as fast as directed by the said foreman of the defendant, his foot was
entangled and his ankle was broken, through the negligence of the
said foreman in giving the appellee orders to go through an unsafe
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place, or ordering him into an unsafe place, when he knew, or by the
exercise of reasonable care could have known, the place was unsafe.
In court below plaintiff got judgment for $3,000, and defendant

appeals.
The appellants insist that the doctrine of an unsafe place to work

has no application here, and that it was the duty of the plaintiff to
select his own way, and it was not the duty of the defendant to make
the place safe, or to keep it safe for the work, because the work
changed as it progressed, and relies upon the case of Cyher Lumber
Co. vs. Eckhart, 118 Miss. 401, 79 South. 235.

This court is of the opinion that the above case does not apply here
under the facts testified to by the plaintiff. According to the plain
tiff's testimony it was the duty of the foreman of the defendant, who
had control and direction over the work of the plaintiff, to select a

way for him and that he had done so and directed him specifically to

go by the place where the injury occurred. The defendant's wit
nesses contradict the plaintiff's testimony as to this, and testify that
the plaintiff's duty was to select a way for himself and that the fore
man had no duty with reference thereto. This, however, presented
a conflict of facts for the consideration of the jury.
It is also insisted that the court erred in granting instruction No. 1

for the appellee, which reads as follows:

"The court instructs the jury for the plaintiff that, if you believe
from a preponderance of the evidence in this case that the defendant's
foreman negligently and carelessly directed plaintiff to ride the horse
that was drawing the cable over a route that was not reasonably safe,
and in a manner not reasonably safe, and that the plaintiff was in

jured while riding said horse in obedience to such orders, if any,
because of the unsafe condition of the route and a manner in which
the plaintiff was riding, if any, then it is your sworn duty to find for
the plaintiff."
The appellant contended it was error to charge the jury in refer

ence to the riding of the horse in a manner not reasonably safe. The
court was of the opinion that the charge had reference to the manner

in which the plaintiff was required to ride. The court did not think
it reversible error to give this instruction, when all the instructions
are construed together.
The court gave the law fairly applicable to this case, and the de

fendant was not entitled to a peremptory instruction in this case.

It follows that the judgment must be affirmed.

Affirmed.
J. H. S.
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