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PREPARATION OF A CASE FOR TRIAL
By Martin F. Conboy

Address delivered before the Association of the Bar of the
City of New York�Printed by the courtesy of the

American Bar Association Journal

"Hast thou seen a man swift in his work? He shall stand
before kings. He will not be before them that are obscure."
The capacity for dispatching business, which Solomon, in
this utterance, emphasizes as the quality that distinguishes
the man of important employment from him whose efforts
are known only to the obscure, is certainly a most desirable
quality to be acquired by members of the bar. It is unneces

sary to remind you that the congestion of business in our

trial courts, state and federal, continues, and while the

present condition is not the worst in the history of the
courts of this country, it is certainly the worst in the fed
eral system. The condition of the civil jury calendar in the

Supreme Court is improving, but it still takes 23 months,
one month lacking two years, after a case is at issue to get
it to trial. The equity calendar is better. It now only takes
from three to four months to bring an equity cause to trial.
In the district court for the Southern District of New York
the condition, due to an utter inadequacy in the number of

judges, is much worse. Civil jury actions take 27 months
to be reached for trial. Admiralty cases are two years be
hind and equity causes are not heard until the same length
of time after issue is joined.
The courts can not dispatch business without the assist

ance of the bar, and the only helpful assistance that the bar

can render, apart from the refusal to institute unnecessary
and even illegitimate lawsuits and to interpose unjustifiable
defenses, is the careful preparation of such business as has

a proper place before the courts.
323
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A case should not be brought to trial unless it has been

prepared. The lawyer who comes into court with an un

prepared case is wasting the time of judge, jury, clients
and witnesses on both sides, and causing the community
substantial economic loss. Proper preparation of a case for
trial is, therefore, in view of the consequences of the con

trary practice, almost a public as well as a private duty.
All this is trite and often said. It is referred to only

because it seems to indicate a professional obligation quite
apart from its bearings upon the success to be achieved by
him who makes a personal application of the moral.
While the subject is, from every aspect, therefore, an

important one, it is also an exceedingly difficult one to dis
cuss in a helpful manner. It is very doubtful that much
can be said in the way of definite suggestion that will be of
any material assistance in enabling you to prepare properly
for trial litigated business. Preparation is only another
name for work. The title and theme of this address might
properly be "What Every Lawyer Knows." Perhaps the
most helpful and valuable result that will be derived from

these remarks is a stimulation of interest in the subject
itself and an attempt on your part to formulate some

definite rules, based upon your own experience, for better
preparation in the future. It is not expected that every
thing that will be said here will be accepted. It is enough
if it serve to emphasize the necessity for proper and ade

quate preparation and bear some fruit in the more careful

presentation to the courts of contested issues. The form
that the preparation takes is, after all, not the important
thing. It is preparation itself, backed by a determination to
make it, no matter how arduous and uninteresting the task

may be, that enables lawyers to give courts a clear con

ception of the nature of their contentions, without which a

decision in accordance with right and justice is of doubtful

accomplishment.
The preparation of a case for trial in one sense is largely

the work of the young lawyer, particularly when he acts

with a more experienced associate. In a larger sense, how
ever, it is every lawyer's task, and should begin before the

lawyer has even heard of the case. There is a good profes
sional reason why our law schools require some pre-legal
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collegiate instruction. A mere familiarity with legal prin
ciples does not make a lawyer. There must be preliminary
training or instruction, the purpose of which is to make

possible the application of such principles to a given state
of facts. Law instruction should, therefore, be preceded
by that character of education which, in the language of

Newman, "gives a man a clear, conscious view of his own

opinions and judgments, a truth in developing them, an

eloquence in expressing them and a force in urging them."
No man is a lawyer unless he has learned to see things as

they are, to go right to the point, to disentangle a skein of

thought, to detect what is sophistical and to discard what is
irrelevant. The lawyer must know how to accommodate
himself to others, how to throw himself into their state of

mind, how to bring before them his own, how to influence

them, how to come to an understanding with them.
In no other calling is there such necessity in every phase

of its activity to employ properly the operations of analysis
and synthesis, to relate fact to fact and truth to truth, to
assess every fact and truth at its proper value, to reason

logically, to trace effect to cause, to distinguish the essential

from the incidental and discard the nonessential under a

great variety of conditions and circumstances.
The proper preparation of a case for trial should, there

fore, begin long before the case itself has been heard of,
and this character of preparation which precedes even

instruction in the rules of law must be continued through
out the professional life of even the busiest lawyer.
The great men of our profession are those who have

labored most arduously in this character of preparation.
On the occasion of the dedication of a monument to Rufus

Choate, his nephew, who himself spent 12 years as junior
associate to Mr. Evarts, told something of the older

Choate's unremitting devotion to the broad scholarship of

the law :

"Think of a man already walking the giddy heights
of assured success, already a Senator of the United
States from Massachusetts, or even years afterwards,
when the end of his professional labors was already in
sight, schooling himself to daily tasks in law, in

rhetoric, in oratory, seeking always for the actual
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truth, and for the 'best language' in which to embody
it�the precisely one right word, 'by which to utter
it'�think of such a man, with all his ardent taste for
the beautiful in every domain of human life, going
through the grinding work of taking each successive
volume of the Massachusetts Reports as they came out,
down to the last year of his practice, and making a

brief in every case in which he had not been himself

engaged, with new researches to see how he might
have presented it, and thus to keep up with the proces
sion of the law. Verily 'all things are full of labor;
man can not utter it; the eye is not satisfied with

seeing, nor the ear filled with hearing.'
"Infinite work," concludes Mr. Choate, and he spoke

with authority�"Infinite work is the only touchstone
of the highest standing in the law and the sluggard
and the slothful who enter in this procession must
leave all hope behind."

How the truth of this was appreciated by another man
of genius is evident from what was said on the occasion of
Daniel Webster's death, when one of his friends and asso

ciates at the bar recalled that Webster had told him of

having found the Reports; of Saunders on questions of

pleadings when he was a student, accessible only in their

original Latin, and without the Williams' notes with which

they were afterwards enriched, and Webster related that he
laboriously made a translation of them into English and in
that way made himself familiar and acquainted with the

language of pleading. Similar instances might be multipled
indefinitely, but these will suffice as illustrations of the
laborious methods by which the monumental figures in our

profession have trained themselves for their work in the
courts.
Thus far what has been said has to do with purely funda

mentals. Therefore, one further observation regarding
what may be called general preparation is probably in
order. There must be such preparation not only in the
realm of the law but also in the realm of facts if facts are to

be properly presented to the court. The lawyer who pre

pares cases involving disputes between customers and

creditors, bankers, merchants and tradesmen, from which
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sources comes a considerable part of the legal business in
this great commercial community, should have some knowl
edge of accounts. In his lectures to attorneys and solicitors,
Charles Warren emphasized this character of general
preparation. "Why," said he, "figures are the weapons
with which fraud and honesty are here hourly encountering
each other; and dull, confused, inexpert honesty is con

stantly tripped up and vanquished by sharp, skillful and
practiced fraud; which, in its turn, is often signally dis
comfited by an acute and experienced master of figures,
well versed in unraveling their fallacies and sophistries. It
was once said by a great parliamentary financier "that any
body understanding figures could make them say, and
prove, what he pleased!" Warren dwells upon this topic
because he had "seen so many cases in which inattention to
it has been followed by the most unfortunate and mortfying
consequences." His recommendation, in which every law
yer of experience will concur, is that it is most desirable
for the law student or young lawyer to take a course in

bookkeeping and the principles of accountancy.
The general preparation of the lawyer who is to prepare

cases for trial should also include some acquaintance with
the elements of the natural sciences, at least to the extent
of enabling the lawyer whose client's business is concerned
with those subjects to comprehend the nature of the con

troversy which he is required to direct.
In short, all legal business, every case to be prepared for

trial has reference to some phase of human activity, and the
lawyer in general practice should endeavor to prepare him
self for his work by constant instruction in a variety of

subjects. It is hardly possible to conceive of any general
information that may not at some time be valuable to the

general practitioner who is, as Warren puts it, "in earnest
about qualifying himself for a profession with such nu

merous opportunities afforded for displaying superior
acquirements." The facilities for acquiring such knowl

edge at this day in this city are unequalled. The lawyer
whose general preparation is of this character is more than
half prepared in the particular case for the presentation
of which to judge and jury he has been retained.

Now, from the general to the particular, he who prepares
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a case for trial should keep it constantly in mind that the

dispute involves facts unknown to judge and jury, who are

to be acquainted with them by means of the evidence, which
it is his office to prepare for presentation to them, so that
thus acquainted with the facts they may render a decision
in accordance with right and justice. In order that a case

may be properly decided, it must be properly presented, and
to be properly presented it must be properly prepared on

the facts and on the law. There is no other sound rule for a

lawyer to follow in the effort to convince court and jury of
the justice of his cause. Certain maxims of worldly
wisdom regarding the treatment of judges, juries and wit
nesses have been formulated and pass current. Some of
these arts and wiles of advocacy are, to say the least, of
doubtful propriety. Their employment has introduced into
the lexicon of law trials the word "atmosphere," meaning
an atmosphere created by cunning artifice in which it is

expected that a bad case will flourish and a good case die.
But whether such practices are ethical or unethical, they
are not a substitute for preparation.
It is one of the most frequently repeated truisms of our

profession that the way to win a case is to prepare it, and
yet in spite of the general recognition of the necessity of
going into court adequately prepared, judges have to listen
every day to lawyers who know only imperfectly what their
cases are about, and who try to make up by extemporaneous
cleverness and ineffective eloquence for their own lack of
careful preparation. While to a conscientious lawyer there
can be no adequate excuse for making such an exhibition,
it is easy to understand that in the best-regulated offices
emergencies may arise which find even the careful lawyer
insufficiently prepared. Adjournments which are expected
are suddenly refused; witnesses disappear; documents are

lost; and, above all, clients, witnesses, assistants, and we

must admit even the lawyers themselves, are inclined to

procrastinate and delay. In spite of these inevitable ten
dencies, and in spite of the cases occasionally won by a sud
den happy thought or the sudden lucky errors of one's
opponent, a lawyer, if he wishes to present his cases

properly and convincingly, must make up his mind at the
start to prepare them until no single fact and no possibly
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revelant rule of law remains to be considered when he
stands before the court.
In order to appreciate what the thorough preparation of

a case means, you just remember that the ascertainment
and presentation of the facts which your client must prove
is only half and frequently not the more important half of
the case. Your opponent will not be like a punching bag or

a target, the inactive recipient of the blows which you may
carefully prepare to deal him. He will have a case also.
He will present facts and arguments. This is where your
imagination and foresight are most demanded. You must
know what he will present in opposition to your case and
in support of his own. You must foresee his difficulties and
how he will seek to overcome them. By the thorough
preparation of your own case you will also prepare that of
your opponent ; and careful preparation of your opponent's
case is necessary if your own case is to be successfully
presented.
The preparation of a case naturally involves the careful

examination of the law and the facts, and the greatest of
these are the facts. Take care of the facts and the law will
usually take care of itself. It will seem self-evident that
the most important thing in trying a case is to know what

actually happened, and yet it is a most common error among
persons who will even prepare the law with meticulous

thoroughness and run down the decisions back to the early
chancellors of England to postpone an inquiry into the facts
almost until their very development in the course of the
trial itself. You must, of course, approach an examination
of the facts with a certain understanding of the law in the
case. Before you begin to look for the facts you must know
what facts to look for, and for this reason the preparation
on the law and that on the facts must be conducted simul

taneously and with constant reference from one to the

other. In a proper sense, the law should be prepared on

the facts and the facts on the law.
You will suppose yourselves starting upon the considera

tion of a lawsuit, and the first thing you do is to consult

with, your client. He may be a difficult client. It is the
business of his lawyer, in his judgment, to win the case,
and he has come to have his case won. He drops into your
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office with the idea that he can give you a short and hasty
statement of what his troubles are and leave the rest to you,
and by some magic you can appear in court, repeat his
story, and gain him a verdict. When he starts to tell you
the facts out of which his case arises he betrays a natural
bias in his own favor; he may conceal those circumstances
most disadvantageous to himself; he insists upon empha
sizing matters which you will ultimately discover to be of
small importance; he exaggerates, confuses and distorts.
When you seek to question him more particularly about the
less favorable parts of his story he may exhibit irritation ;
he hints that he resents an apparent distrust of his frank
ness and believes that a self-reliant and capable lawyer
should be satisfied with what he has already told. You

must, nevertheless, with as much tact as you can command,
pursue the inquiry to the fullest extent. You must get from
him his story as his adversary will tell it, and ascertain
from him the facts that will be elicited by the more hostile
ordeal to which he will be exposed on the trial.
If this picture seems overdrawn, you will understand

that it is intended merely to combine in one composite
portrait all the tendencies that may be detected in your
conferences with a multitude of clients. At any rate, it in
dicates the things against which you must be on your guard
when receiving an explanation of the case from your client.
Having obtained the most complete story that you can

extract from him, you must start seeking for the witnesses
who will complete and corroborate his statements.
All kinds of human beings may be witnesses and each

witness presents his own peculiar difficulties. They are

described in books on advocacy. There is the bold, con

fident teller of falsehoods, and there is the timorous and
uncertain teller of truths, and both are almost equally dan

gerous upon the witness stand. You must, of course, im
press the witness from the start that what you want is

nothing but an accurate and frank statement of the facts
as he knows them; but a friendly witness, even though
honest, will be under a constant tendency to distort the
truth in favor of his side, and it may be very damaging to

your case to have the judge or jury detect a lack of candor
in your witnesses.
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On the other hand, an over-conscientious witness will
often become uncertain in his own mind even of facts on

which he should have no doubt whatever. He will begin to

question the evidence of his senses, and when he comes to
the witness stand he will make his statement so timidly
and in such a qualified and uncertain manner that the jury
will almost entirely disregard what he said. The best way
of preparing either kind of witness, and the only way of

preserving his version of the transactions to which he is to
testify, is to induce him to tell his story as frankly and
fairly as possible and to have his statement taken down by
a stenographer and read over by him so that the facts as

he has stated them without reserve and in the quiet of the
office will be preserved for future reference and use. It
will rarely in civil cases be necessary to have a witness

verify his statement, and it may prove disastrous if, on

cross-examination, it develops that he has done so. It im

plies a lack of belief on your part in his veracity.
It is sometimes unavoidable in going over a case with a

witness in this manner that the witness should sense what
is material and what is immaterial in his account of the
facts. This being so, the line between preparing a witness
for the ordeal on the witness stand in a proper manner and
the process of coaching him in a carefully prepared story
shade into each other by imperceptible degrees. Even with
the most honest intention on the part of both lawyer and
client, frequent consideration of the story in view of the
facts to be proven will gradually tend to persuade the wit
ness of the truth of facts which are advantageous for him
and of the nonexistence of incidents which work to his dis

advantage, and gradually, without any conscious effort he
will prepare a story for repetition on the stand which is

more or less biased in his own favor, according to his own

degree of intelligence and honesty.
Honest preparation must never shade into connivance at

perjury, and the severest tax upon the conscience of the

lawyer preparing his case is to prevent a zealous client or
witness from conforming his version of the facts to the
exigencies of the case.

Be sure to see all the witnesses who can give any testi
mony relevant to the issues. You may not call them all.
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Some you will not want to call ; but see them all. Some may
die; others move away and their whereabouts become un

known. Do not rely upon a certain number, but be pre

pared to use as many as are available.
Beside the living witnesses, whose testimony is subject to

all the defects, infirmities and uncertainties mentioned,
there are frequently certain silent witnesses to the essential
facts of the case. They always tell the same story, and if
their testimony is properly interpreted and understood

usually tell it correctly and convincingly. A layman, who
has recently written a book on the proof of cases in court

and has done so with great intelligence and from a very
wide experience in watching the errors and successes of

lawyers, remarks that :
"Every lawyer sooner or later learns that the most

formidable evidence that appears in the court is the
silent evidence of things. A letter, a telegram, a pos
tal card, a signature, is that which turns the scales of
justice."

and he quotes from a judicial report:
"I would sooner trust the smallest slip of paper for

truth than the strongest and most retentive memory
ever bestowed on man."

It is therefore most important that in preparing for trial
the lawyer should make a careful study of the documents
and physical subjects in the case. There has been built up
by experts an interesting and elaborate science of hand
writing and documentary examination with which you
should become acquainted. But the handwriting and
physical examination of the documents are not the only
thing, nor the possibility of forgery or imposture the only
question which arises with regard to documents. One must
consider the situation between the parties at the time the
paper was written; one must put one's self back in the
mental attitude of the writer and of the intended reader,
and words which on a casual observation seem insignificant
or bear an adverse interpretation may assume a clear and
important meaning upon reference to the documents that
have gone before and to the purposes and prejudices of the
people for whom the document was originally intended.
Sometimes of equal importance with the documents or
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the physical objects with which the case deals, and even

of decisive importance, is the place in which the events hap
pened. It is a good practice, wherever possible, to go to the
place where an accident occurred or to view the construc
tion about which the dispute arose. Many things become
evident under such an examination which the most lively
imagination would not detect from mere conversation in
the office.
There are cases which require a much more elaborate

preparation than that already outlined. It is reported of
Mr. Justice Bradley, of the United States Supreme Court,
that in order to decide one case intelligently he was forced
to make a day and night study of organic chemistry for a

week with the aid of the most distinguished experts.
This leads us to the much-discussed question of expert

testimony. A careful preparation by learning the outlines
of a science or the technicalities of a manufacturing process
becomes inevitable in a given case when it appears that
witnesses must be examined or cross-examined as experts
on the stand, and here, as Warren puts it, if you are opposed
to a professional brother, who is far your superior in these
matters, either through longer experience or natural relish
for such pursuits, having given to them that early attention
for which a plea is made in the introductory part of this
address or sustained it better throughout his professional
life, you and your client are at a real disadvantage.
One of the most discussed questions with regard to expert

testimony has to do with the value of the testimony of ex

perts to mental condition on the issue of testimentary
capacity on the trial of a will contest. The value of this
kind of testimony is very frequently greatly overestimated,
and as one is examining the witnesses of one's opponent he
often finds that the witness is testifying not to the facts as

they actually existed, but is telling court and jury what, in
his opinion, a person in the physical and mental condition
which he supposes the decedent to have been in at the time
the will was executed would have thought and would have
done had the expert's theories of the decedent's condition
been correct. In such instances, it is, of course, the duty
of trial counsel with your assistance to demonstrate that
the person whose mental and physical . characteristics the
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expert has imagined was quite a different person from the
actual one whose conduct is under investigation.

So far we have considered the question of preparation
for trial as if the witnesses and the documents and the other
things relating to the case were all ready at hand and could
be easily examined by the lawyer. This is not always the

fact, and here arises one of the principal difficulties en

countered in the preparation of a case for trial. Witnesses
will not always come to one's office, or even submit to be

interviewed; they are not always friendly; the papers and
documents can not always be found, and are sometimes in
the possession of one's opponent; witnesses and documents

frequently are located in distant states or countries, or

speak or are written in another language than our own, and
the actual work of finding and examining is sometimes one

of great difficulty. A busy lawyer is compelled to leave
much of this work to others and frequently to have recourse

to some of the remedies, often inadequate and usually cum

bersome, which are provided by statute.

Any discussion of the various proceedings provided by
our Civil Practice Act as aids to preparation for trial
would be incomplete without a reference to the reformed

English system and its influence upon our own practice
provisions. In this field the conservative Englishman has
belied his traditional character and given us an example so

radical that it has been followed in this country of progress
and enterprise only hesitatingly and in part. For our pur
pose the outstanding characteristics of English reform are

the regulation of practice by court rule rather than by
statute, and the supervision of practice by a number of
court officers or masters. The former of these features has
been entirely adopted in New Jersey, but only to a limited
extent in New York. The latter feature has only been

partially adopted in New Jersey and has been entirely re

jected in the recent reform in New York. The system of
masters as it has been adopted in England is one to which
we may ultimately be compelled to come, since it appears
to be the embodiment of principles which are very impor
tant for the smooth and expeditious work of the machinery
of justice.
Order 30 of the rules of the English Supreme Court re-
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quires the plaintiff in most cases within 14 days of the
defendant's appearance to take out a "summons for direc
tions" upon the hearing of which the court or judge "shall,
so far as practicable, make such order as may be just with
respect to all the proceedings to be taken in the action
* * * and more particularly with respect to the follow

ing matters : Pleading, particulars, admissions, discoveries,
interrogatories, inspection of documents, inspection of real
or personal property, commissions, examination of wit

nesses, place and mode of trial." It will be noted that this
order makes the so-called "omnibus motion" compulsory
and subsequent provisions of the rules bring it about that
such motion is actually heard before a master to whom the
case is assigned and that the same master who hears this

preliminary proceeding has charge of all practice matters

arising in the case throughout its course.

In the rules of the New Jersey Supreme Court this pro
vision of English practice is adopted only to the extent of

providing for an optional proceeding known in those rules
as a "preliminary reference" with the added provision that
such a reference may be ordered by the court. As far as

my information goes such proceeding has been rarely
ordered by the court and utilized hardly at all by the bar.
The reason for this is quite evident. When motions can be
made for various forms of interlocutory relief at any time

during the progress of a lawsuit, it is too much to expect
of legal human nature that an attorney should gather to
gether all of the motions which he will wish to make in the

case, prepare them all at the same time, and bring them on

at once. In New Jersey there has also been adopted a

system of Supreme Court commissioners before whom the

preliminary references are to be heard. It does not, how
ever, appear from the rules that one commissioner has con

tinuous charge of a specific case, or in fact that the com

missioners have any function other than hearing pre

liminary references, if such a reference should be ordered,
and of taking depositions.
The various remedies given by the Civil Practice Act

which are usually secured one at a time by distinct motions
to the court are in some cases very effective, and perhaps
in the usual case accomplish all that can be expected in the
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way of clarifying the issue, but in a case of any complica
tion they sometimes become difficult of operation. In the
legal systems of Continental Europe relatively more re

sponsibility is assigned to the judge than under our system,
and one apparently secures a clear idea of a trial as a means
to an end, the object of which is no more than the attain
ment of a just decision between the respective parties.
Under our system of law, when the judge is content to be

merely an inactive referee, a trial assumes the appearance
of a combat between the opposing sides. There is something
about it which appeals strongly to our sporting instincts,
but we easily lose sight of the main object in the effort to
outwit and score a point upon our antagonist. So it hap
pens that each of the applications for various kinds of relief
has the appearance of a preliminary skirmish before the
main battle, and time and energy are often consumed in
gaining the confidence and applause of clients and in seek
ing to confuse and exhaust the other side in a series of
motions, countermotions, appeals and preliminary ma

neuvers which, if our sole object were the obtaining of the
truth, the whole truth and nothing but the truth, should be
quite unnecessary and altogether irrelevant.
Moreover, each one of these motions comes on before a

judge at special term who is overwhelmed with a flood of
similar motions in other cases. After a brief and fre
quently confused argument in which he makes a more or

less unsuccessful effort to understand what the case is
about and passes on to the next 50 or 100 motions in other
cases, and after several days when, unless he is a man of
prodigious memory, the facts in all of the cases have be
come confused in his mind, he sits down and on the briefs
which are submitted to him and which are necessarily short
and sometimes misleading, awards or denies the remedy
requested. Successive motions for other varieties of pre
liminary relief in the same action will, of course, be brought
on, confused in the same manner with all the other motions
pending at the time, and a judge can not be expected to
remember the progress of the case and the effect of the
various proceedings theretofore taken in the action upon
each other. Even if he possessed a superhuman memory it
would be of no use to him, because by the time the sub-
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sequent proceedings are brought on he is no longer sitting
at special term and the more recent proceedings are passed
on by another judge who is a stranger to the case. Under
the English practice, however, the parties are compelled to

bring all questions of such procedure before the master as

far as possible at a single time. They can then be con

sidered with regard to their effect upon each other, and such
steps as are taken subsequently are supervised by the same

officer who had charge of the original proceedings.
Without any immediate knowledge of English practice

it can safely be said that this arrangement works for speed,
fairness and the real ascertainment of the facts in the case.

Such was the conclusion of Chief Justice Taft after his
visit to England and study of English practice in 1922 :

"In other cases," he says in his speech before the
American Bar Association in 1922, "the master or

judge makes an order fixing time for pleadings and
kind of trial, and no step is thereafter taken without
application to the master or judge so that the latter

supervises the discovery sought, decides what is

proper, and requires the parties 'to lay their cards
face up upon the table' and the real issue in fact and
law is promptly made ready for the trial. I sat with
Sir Willes Chitty, the learned and most effective head
master of the King's Bench, and saw the solicitors, and
sometimes the barristers, come before him to shape up
the issues, the pleadings, and directions for trial. He
knocked the heads of the parties together so that a

clear issue between them was quickly reached."

The principle involved in this English practice has been

rejected by the courts of New York in other fields in which
its application would be attended with less difficulty than
the adoption of the English system of masters would
require.
In this branch it has been adopted, however, by the fed

eral courts. We are all familiar with the fact that in the
federal court in suits on creditor's bills all motions and pro
ceedings have been heretofore had before the judge to
whom the cause was originally submitted on application
for the appointment of a receiver. Some question has been
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raised as to whether this practice was desirable in the spe
cific case of receivers' allowances, but it has worked well
with regard to the other intermediate proceedings to have
a judge pass upon each motion who is familiar with all the
other details of the case. Rule 5 of the Equity Rules re

cently adopted for the Southern District of New York has
taken away from the judge who appoints the receiver the
authority to make the ad interim or final allowances of the
receiver or his attorney, and requires that applications for
such allowances shall be made at the motion term, when
such judge is not presiding. In the Eastern District, on

the contrary, Rule 5 retains supervision to the judge who
appoints the receiver over all matters including such allow
ance. In the state courts no similar rule has been in effect
and a comparison of the workings of an equity receivership
in the state court with the facility with which it is man

aged in the federal court furnishes a good example of the
advantage of continuous supervision by a single judge.
The various interlocutory remedies furnished by the

court on procedure are too familiar for me to call your
attention to them specifically. There is one other feature,
however, of the English practice which was not adopted
in our Practice Act, but which would seem to be a useful
means of clarifying the issues on trial. By Order 31, Rule
12, of the English rules of the Supreme Court :

"Any party may, without filing any affidavit, apply
to the court or a judge for an order directing any
other party to any cause or matter to make discovery
on oath of the documents which are or have been in
his possession or power, relating to any matter in
question therein."

This provision requires the party so ordered to give a list
of the documents which he has or has had bearing upon
the question, while Section 328 of our Civil Practice Act
merely enables an applicant to secure a statement as to
whether one or more specific documents which he men

tions are or have been in his opponent's possession and
does not have the same effect in preventing surprise upon
the trial by the disclosure of new documents as the pro
vision adopted in England.
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We return now to the preparation of a case for trial
under the New York practice as it actually exists. After
we have learned from the client the nature of the case, our

next concern is with the pleadings and related proceedings.
In certain cases we can compel our opponent to supply a

bill of particulars for a more detailed statement of the
facts as he believes them to be, but these bills of particulars
are sometimes evasive and are by no means so useful as
the frequency with which they are sought would seem to

imply.
It is very often useful to examine our opponent before

trial. Such an examination furnishes a means of deter

mining what our opponent's version of our case will be,
and of checking his evidence on the trial by his previous
statements, and also sometimes has the effect of inform
ing him of our position and the contentions which we shall
advance. It is usually resorted to, and if properly employed
can be a very useful method of reducing the issues to those
about which there is a real dispute. Bear in mind that
in this department the order for such examination must

specifically state the subjects of the inquiry.
As I have suggested, it is occasionally necessary to take

depositions in foreign countries or states, but where pos
sible this should be avoided and the witnesses brought face
to face with the court and jury. It is impossible to make
a written statement read to the jury as interesting and
therefore as effective and persuasive as testimony given by
a living person in the very presence of the court; in other
instances, however, it is much better to have the testi
mony in deposition form than from the witness himself.
It depends a good deal on the impression that he will make.
After the facts have been determined, after the witnesses

have been examined and the papers and objects carefully
analyzed and indexed, it becomes necessary to determine
the manner in which these facts will be presented to the
court, the order in which the witnesses shall testify,
whether some witnesses shall testify at all, whether a wit
ness shall testify upon the examination in chief or shall be
held for rebuttal only. These questions will be answered
differently in different cases, and I know of no rule by
which they can be determined. One thing is always desir-
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able where the facts permit it. The happenings in the case

should be presented to the jury or to the judge in as vivid a

manner as possible and where their visualization of the
occurrences can be assisted by maps, charts, photographs,
diagrams and models ; the utilization of such instruments is
one of the most effective means of acquainting judge and
jury with the facts and obviating the confusion that may
even remain in spite of the most lucid oral descriptions and

explanations.
My emphasis on the preparation of the facts in a case

should not, of course, be understood as minimizing the
importance of a thorough preparation on the law. I have
emphasized the preparation upon the facts, however, be
cause I believe that it is the side of the preparation of a

case for trial which lawyers most usually neglect. The
legal questions are interesting to us because they come spe
cifically within our specialty. The facts frequently involve
principles and problems which are new to us, require labor
sometimes of a disagreeable and unfamiliar kind, and the
examination of them often has to be entrusted to others
than ourselves. If one's opponent is a railroad or insurance
company he finds himself in competition not only with the
lawyer for such a company, with whom he may perhaps
hope to compete on equal terms, but with a carefully con

structed organization of experts for the determination of
facts. The independent lawyer, however, must as a rule
depend on the younger men in his own office and in extraor

dinary cases the hired detectives or investigators from out
side. Some of the large law offices, particularly those spe
cializing in admiralty or patent law, employ experts in the
line of their specialty, but the general practitioner, the
facts in whose cases are selected by chance from the whole
field of business, science, industry and even mischance,
must secure such assistance as he can for each case accord

ing to the circumstances.
The subject of specialization as bearing upon the prepa

ration of a case for trial brings us to a consideration of
those attorneys whose specialty is not the trial of the cases,
but their preparation. This is, of course, the line which
divides the two classes of English practitioners. It is not

quite so obvious that inside and outside of the great law
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offices in our country the same division of the profession
is taking place. There are, of course, many lawyers who
never try lawsuits and whose work corresponds to that of
the English solicitor. There are also many lawyers whose
work day after day is the trial of cases prepared by other

attorneys and who correspond in function with the English
barrister. These latter attorneys either have their cases

prepared for them by their employes in a large law office
or their cases are brought to them by other attorneys prac
ticing independently who do not, however, venture to try
their own cases.

The advantages and disadvantages of this form of di
vision of labor present a question which in all its ramifi
cations is too broad for present consideration. Our sys
tem makes it possible for a man to pass from one function
to the other; brings the man who tries the case in more

immediate touch, for good or evil, with the events from
which the case arises, cultivates lawyers of broad and gen
eral experience, and may under favorable circumstances

produce judges whose knowledge of the law is supple
mented by an intimate knowledge of the affairs of business.
The English system gives a recognized standing to the mere

preparer of cases, makes him an expert in his specialty, as
it makes the barrister peculiarly proficient in his, and by
reducing the number of trial lawyers produces a feeling
of confidence and mutual understanding between the judge
and the counsel before him and so makes for speed and
smoothness in the actual trial of cases. We shall probably
never voluntarily abandon our present system for that of

England, but whether the development of our legal insti
tutions will lead us to such a step involuntarily and im

perceptibly, only the future will disclose.
The result of the preparation of the law and facts should

be embodied in a trial brief. The very preparation of such
a memorandum will enable you to coordinate the proof and
the law into an interrelated and harmonious whole. It
will assist to complete any deficiencies in the proof and to

discover any lack of supporting authority for the propo
sitions of law on which you rely. It will be the almost tan

gible evidence of the complete structure which preparation
has erected. In orderly fashion, the various steps in the
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proof should be marshaled with appropriate references to
the pleadings, and the witnesses indicated whose testi
mony you rely on to support the statements of fact. The
authorities will be cited with pertinent quotations on the
propositions of law. Such a document well prepared is an

accomplishment of which any lawyer may be proud. It
gives assurance to the lawyer who prepared it if he is him
self to use it, and it is of the greatest value to counsel who
may be retained to present the case. The English barrister
depends almost solely on the brief furnished him by the
solicitor, and busy trial lawyers in this city who must very
largely rely upon the preparation of others can best dis
patch the business in which they are engaged if furnished
with a good trial brief. No matter who presents the case

in court, the trial brief recording the results of the prepa
ration, if not indispensable, is certainly most desirable.
Finally, the lawyer who has prepared his case in the

manner indicated in this outline, with such amplification
and modification of method and detail as his own experi
ence and industry suggest, will not only serve his client
well but he will also serve the community. He will lighten
the labors of judge and jury and, in a real and proper
sense, acquit himself as a true officer of the court bearing
an important part in the search that should in every case

be made for the truth in order that justice, in whose service
he is enlisted, may be carefully, adequately and properly
served and her purposes accomplished.



THE TACNA-ARICA DISPUTE
(A LEGAL VIEW OF THE FACTS)

By Captain Elbridge Colby, Ph.D.,
Sometime Proudfit Fellow, Columbia University

A NY question of international relations involves two fac�
tors: The purely technical aspect and the popular as-

pect. Events may be considered in the light of interna
tional law or in the light of international morality. And
there is a great deal of distinction between the two. The
first includes rules that have been definitely acknowledged
and customarily employed or are embodied in international
agreements. The second is merely a vague and indefinite
collection of principles put forward "from the higher stand
point of conscience, justice, or humanity."1 The distinction
between the two is readily illustrated by the subject of the
use of poison gas in war. In 1899 a Hague Declaration

forbidding the use of projectiles containing gas, specifically
stated that the agreement was binding only in cases of
wars in which only signatory powers took part.2 In other
words, principles of international law are binding only on

those who sign. In 1921 there emerged from the Washing
ton Conference a treaty article which stated that the use in
war of such gases having been justly condemned by the

general opinion of the civilized world and prohibited by
certain treaties3, the signatory powers agreed to be bound
by such prohibition, and invited all other nations to adhere
thereto.4

'Hershey: Essentials of International Public Law, p. 2 (Hershey is

throughout cited not as a final authority, but as a convenient
work containing at the places cited a wealth of references to
more substantial authorities).

a Hague Convention, IV, 2, 1899 ; Navy Department ed. Hague and
Geneva Conventions, p. 142, U. S. Foreign Relations, 1899, pp.

513, 519-520; Rules of land warfare, U. S. Army, 1914, p. 56, par.
175, Note 1; Scott, J. B., The Hague Conventions and Declara
tions of 1899 and 1907, p. 225-226.

3cf, Hague Convention mentioned in Note 2 and Article 171 of the
Versailles Treaty.

4 CURRENT HISTORY, March, 1922; Conference on the Limitation
of Armament, Sen. Doc. 125, 67th Congress, 2d Session.

343
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In other words, the nations who signed would like that
to become international law and asked other powers to agree
with them on it, asked without the power of compelling,
asking merely, since the few were incompetent to legislate
for all the nations. This is a clear instance of international

morality trying to get itself established as international
law. One further example will also illustrate the difference.

Sovereign states are presumed to be equal.5 The United
States Supreme Court may declare that "Russia and Geneva
have equal rights"6 and that "every sovereign state is bound
to respect the independence of every other sovereign state"7 ;
but still "it must be recognized as a material fact that

states, like individuals, exercise power in proportion to their

influence, strength and riches."8 As Senator Underwood
said in the Senate, discussing the Four-Power Treaty,
"There is hardly a nation today which has the power to in

vade another nation that has respected the rights of other
nations."9 Morality and liberal political or diplomatic pol
icy may declare equality; but international law distinctly
recognizes war and the force of arms. Even though the
force of arms must be applied by methods and materials
of the certain restricted character and even though national
ambitions must be somewhat controlled by international

decency�lest audacious might should take absolutely the

place of right�law and justice are in foreign relations
actually separated. We can, therefore, consider one with
out reference to the other. So I shall scrutinize the events
of the war of the Pacific and the question of the Pacific
which has arisen therefrom in but one way�from the for
mal standpoint of international law. I consider this an

appropriate attitude for an American Army officer who,
under the conditions of his commission, is assumed to main
tain a neutral mind and to refrain from passing judgment

6 See Hershey, Op. Cit., pp. 155-157 and authorities there cited. Also

Phillimore, International Law, i. 217.
" The Antelope, 10 Wheat. 66.
' Underhill v. Hernandez, 168 U. S. 25.
8 Stockton, Outlines of International Law, p. 103, cited in Moore,

Digest of International Law, i. 63.
8 In the Senate, Congressional Record, March 14, 1922, Vol. 62, pt. 4,

p. 3853.
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on the acts and diplomatic pronouncements of countries
friendly to the United States except in so far as that judg
ment is warranted by existing law and custom.
International law would merely recognize that Bolivia

and Chile got into a boundary dispute which extended from
the year 1842 to 187410. The Chilean legislation nationaliz

ing guano deposits in the desert of Atacama, and Bolivian

protests threat,11 have no force, being merely unilateral dec
larations. Also the Chile-Bolivia treaties of 1866 and 187412

regarding the boundaries and the development of guano
deposits, were legally superseded by the Chile-Bolivia treat
ies of 1884 and 1904,13 and also by the Treaty of Ancon in

188314, which altered the essential circumstances on which
the earlier treaties were based.15 The fact that a treaty
is between victor and vanquished makes no difference in
international law16. The Roumanian Treaty with Germany
was signed after the conquest of 1917, when the feldgrau
of the Central Powers held that Balkan State at their
mercy; yet it is perfectly valid.17 Also the Haitian Treaty

"Alvarez, "Le Droit International Americain," p. 67.
" Borchard, Opinion of the Controversy, p. 7r, Maurtua, Question of

the Pacific, p. 17 ; Galvez, International Conflicts, p. 154.
" Borchard, op. cit., p. 7, Maurtua, op. cit., pp. 22-27 ; Galvez, op. cit.,

pp. 155-156.
13 Maurtua, op. cit., pp. 203-210. The Treaty of 1884 was a treaty of

Truce, putting an end to hostilities; that of 1895 transferring
territory was unratified; that of 1904 abolished all Bolivia ter

ritorial claims.

"Maurtua, op. cit., pp. 144-147.
15 Moore, Diget, v. sec. 772, on the doctrine: rebus sic stantibus.
16 Hall, W. E., International Law, 6th ed., 320. "War is the litigation

of nations." Phillimore, op. cit. i, 75. Even the United States,
who tried to intervene to hold Chile somewhat in check, admitted :

"As a conquering nation Chile is entitled to the reasonable and
natural fruits of victory." Frelinghuysen to Logan, 1882, cited
U. S. Foreign Relations, 1884, p. 74.

" Notwithstanding the dictum of Premier Orlando of Italy to the

contrary, stated as follows: "Roumania was forced to sign the

treaty with the Central Powers and she had not been a free

agent. Consequently he did not consider the treaty to be valid,
no more than he would consider himself bound by an agreement
signed whilst a pistol was being held at his head." "America and

the world peace" New York Times, April 23, 1922, citing Secret
Minutes of the Paris Conference of February 1, 1919.
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of 1915 with the United States18, whatever may be im

agined to the contrary and whatever amount of sympathy
third parties may have for the vanquished country. In law

it is not possible to go behind the treaty.19 Whatever social

ists, internationalists and pacifists may desire in the newer

and better world of the future which their arguments and

propaganda are designed to create, it is still true that, as

Lord Kitchener said in 1914, "the nation most powerful
at the end of a war dictates the terms of peace." M. Pichon,
French foreign minister, stated the case exactly on Decem

ber 29, 1918: "The victory gives rights over the van

quished." "War," said Honorato Vasquez, "creates rights
that cannot be resisted with titles that were in existence

before the war and were a cause for its declaration. The

supreme right in these cases is the right of the victor. The

victory creates a new order of things and is the starting
point to define the rights of the belligerents."20 Talleyrand,
at the Congress of Vienna, may have argued so skillfully
and intrigued so diplomatically�in the popular sense of
the word�as to have secured for France rights to territory
in accordance with the status quo ante, but it will be no

ticed that somewhat over a hundred years later the Ger
man plenipotentiaries were only permitted to come to Ver
sailles when the discussions were completed, and then

merely to "sign on the dotted line."21

Consequently, to cite the dictum of President Wilson that
"the days of conquest and aggrandizement are past" and to
say that Chile's acquisition of Antofagasta, Tarapaca, and
her rights in Tacna and Arica rest only on conquest, is to

argue to no purpose. If it was a "'war of conquest," as

18 U. S. Statutes at Large, vol. 39, p. 1654.
19 "Sir Samuel Romilly . . . said ... it was no answer to say that . . .

treaties had been made under duress." Birkhimer, W. E., Mili
tary Government, p. 192.

"Pichon quoted in Galvez, op. cit., p. 228, who also cites Honorato
Vasquez. The Pichon quotation is not literal but still good, c�.
Journal Official, 1918, iv. 3716. Denied by the Bolivians, see

Carrasco, Jose, La Bolivie, p. 169.

"The New York Times Current History, June, 1919, (pt. 1), 381;
August, 1919, (pt. 2), 191-201.
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the Peruvians charge,22 that fact no more concerns the mat
ter of law today than Chile's limits according to the uti
possidetis of 181023 or the successive constitutions of 1822,
1823, 1828, 1832, 1833.24 The fact remains that her actions
subsequent to 1884 are based on the treaty, not upon mere

conquest.25 Whether the terms of the treaty were deter
mined by "the grim arbitrament of war" or by interna
tional charity and loving kindness, the treaty is binding.
Arguments over the nationality of the population, diplo
matic knowledge of secret alliances, and national strength
on the eve of the conflict of the opposing parties,26 have no

value in international law. The treaty is the standard by
which subsequent affairs must be judged.27 Not by con

quest,28 but by treaty, Chile owns Antofagasta, Tarapaca,
and holds Tacna and Arica. This is the legal view.

Maurtua, op. cit., pp. 64-66, 51. cf. Phillimore, International Law,
iii, 785; "Conquest and occupation are distinct public acts."

Alvarez, Le Droit International Americain, pp. 53, 65; Borchard,
op. cit., pp. 11-12; Maurtua, op. cit., pp. 12-14; Markham, War
between Chile and Peru, 4th ed., pp. 82-3. For an instance of
the application of this theory and reasons for its weakness see

Robertson, U. S. Rise of the South American Republics, pp. 286,
287, 322.

Borchard, op. cit., p. 6.

Conquest used to be a good method of acquiring territory (see
Bynkershoek, Law of War, p. 48) but the practice of the French

Republic (see Title VI of the Constitution of 1791 in Anderson,
Constitutions and Documents, p. 93) reflecting the principles of
Locke and Rousseau made cession the proper method. (See
Hershey, op. cit., p. 181). Since then nations have confirmed
their conquests by treaties in which the conquered ceded the

territory in question. Contrary instances are Hanover in 1866
and South Africa in 1900.

Borchard, op. cit., pp. 8, 10, 12, 13, 33; Maurtua, op. cit., pp. 30-39,
151; Galvez, op. cit., 162, 168, 171, 173, 175; Markham, op. cit.,
81, 91, 93-101.

Hershey, op. cit., p. 182, sec. 174.

"The holding of a conquered territory is regarded as a mere mili

tary occupation until its fate shall be determined at the treaty
of peace."�American Insurance Company v. Canter, 1 Peters

511, cited in Moore, op. cit., i. 290. Phillimore, iii, 814, rightly
remarks that "conquest, fortified by subsequent treaty, gives a

valid title."
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Until 1879, Peru owned Tacna and Arica. Then the

provinces in question were occupied during the war and held
until 1884 as an incident of the war. It was a military
occupation; and military occupation does not confer per
manent title,29 not even when it confers "sovereignty."30
Military occupation usually terminates with the treaty of

peace, and finally permanent title to the territory is re

turned to the original owner or transferred to the new

owner.

But neither of these things happened. The United States
Supreme Court has stated that "if it be ceded by treaty,
the acquisition is confirmed, and the ceded territory be
comes a part of the nation to which it is annexed."31 Tacna
and Arica were not ceded; they did not become a part of
Chile. Indeed, it was distinctly foreseen that, in certain

contingencies, they might by a plebiscite become again a

part of Peru. We cannot go behind the treaty.
The text of the treaty passages relating to this matter

is the sole source of sound judgment. Article Two reads :32
"The Republic of Peru cedes to the Republic of Chile
in perpetuity and unconditionally the territory of the
littoral province of Tarapaca."

This, coupled with Chile's continued possession of this prov
ince, is final.33 The next succeeding article is the one which
causes the trouble. Article Three:34

Alvarez, op. cit., p. 358 admits this. See also Notes 25 and 28
above, cf. Phillimore, iii, 814; "Conquest and occupation are

distinct things."
See U. S. v. Rice 4 Wheat. 253, also Fleming v. Page, 9 How. 602,

and Bordwell, Laws of War, pp. 57-58.
American Insurance Company v. Canter, 1 Peters 511.
Maurtua, op. cit., p. 144; Wambaugh, Monograph on Plebiscites,

p. 993.
See the statement of International Law as phrased by the United

States Supreme Court: "A territory conquered by an enemy
is not to be considered as incorporated into the dominions of
that enemy, without a renunciation in a treaty of peace, or a

long and continued possession," U. S. v. Hayward, 2 Gall. 485;
cited in Moore op. cit., i. 291. See also Hershey, op. cit., pp.
182-184 and authorities there cited. Likewise Phillimore's dic
tum, i. 379; "cessions are generally consequent upon war."

Maurtua, op. cit., p. 145; Borchard, op. cit., p. 5; and Wambaugh,
op. cit., p. 993, where the Spanish text is quoted from Martens,
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"The territory of the provinces of Tacna and Arica
. . . (definition of boundaries) . . . shall con
tinue in the possession of Chile subject to Chilean laws
and authority during a period of ten years, to be reck
oned from the date of the ratification of the present
treaty of peace. After the expiration of that term a

plebiscite will decide by popular vote whether the ter
ritories of the above-mentioned provinces will remain
definitely under the dominion and sovereignty of Chile
or continue to form part of Peru."

This is not final. But leaving the finality for a moment,
we will first consider the status of Tacna-Arica from 1884
to 1894. It was by this treaty placed in the possession of
Chile and subject to Chilean laws and authority. Some
Chilean writers have tried to claim that it was entirely
Chilean at that period, in sovereignty, possession, authority
and dominion. There is some basis for their claims ; on the
score of the use and meaning of the very four words in in
ternational law,35 on the score of the progress of negotia
tions preceding the treaty,38 and on the score of the plebis
cite provision being merely a sop to national Peruvian pride
to facilitate ratification when actual transfer was actually
intended.37 Yet perhaps the claims are too extreme.

Nouveau Receuil General, 2d Ser., x, 191, and the translation
from British and Foreign State Papers, Ixxiv, 349.

"Sovereignty" and "permanent possessions" and "ownership" are

generally synonymous terms, though strictly speaking sover

eignty really means the power over citizens and subjects. See

Hershey, p. 99, and authorities there cited. Yet "sovereignty"
may be only temporary, U. S. v. Rice, 4 Wheat. 253.

Chileans claim that the Peruvian failure to accept earlier peace

provisions caused a continuance of hostilities and made possible
huger penalties, including Tacna and Arica. Galvez., op. cit.,
pp. 178-180. For study of intent as authority for interpretation
see Phillimore, op. cit., i, 103. . . .

Borchard, op. cit., pp. 24-25; Maurtua, op. cit., 317; Alejandro
Alvarez, in The Rose Book of Chile, pp. 35-48. The method of

arriving at such a conclusion is not unusual in legal circles.
The United States Supreme Court frequently investigates events

leading up to fact and legislation under discussion in order to

determine purpose and intent, using all the aids and lights of

contemporary history. See for example, Craig v. Missouri, 4

Pet. 410, 431; McCulloch v. Maryland, 4 Wheat. 316; Kendall v.
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Still, as the Spectator used to remark, "much can be said
on both sides." There are those plain words "continue to

form a part of Peru," and the other equally plain words

"remain under the dominion and sovereignty of Chile." As

far as the meaning of phrases in international law goes,
"dominion and sovereignty" go with ownership. Yet, Chile
cannot be owner if Tacna and Arica "remain a part of
Peru." It does not seem that the signatories of that treaty
intended to leave these disputed provinces a part of Peru
with the possibility of their becoming more fully Chilean in

1894, or they would not have used the words "dominion and

sovereignty" which imply ownership. Nor, on the other

hand, does it seem that the treaty calls them Chilean un

qualifiedly for it prescribes a plebiscite to determine the
eventual title and it likewise uses the words "remain a part
of Peru." Here we find a plain contradiction. If we de

pend solely on the treaty to attribute actual ownership at
that date and later, we reach an apparent impasse.37a
We accept the principle of Oppenheim on disputed inter

pretations of treaties38 that ambiguous clauses may be in

terpreted in the light of attendant circumstances and prior
declarations of the negotiators. Let us do this, avoiding,
however, the broadest claims of some of the pamphleteers.
Let us do it on the theory laid down by Oppenheim, that
"previous treaties between the same parties and treaties
between one of the parties and third parties may be re-

United States, 12 Pet. 524; and Maxwell v. Dow, 176 U. S. 581.
Note also the following: "It is openly avowed that peace will
not be permitted except on condition of cession of territory."
Maurtua, op. cit., p. 107, citing dispatch of Hurlbut to Secretary
Blaine, from Foreign Relations, 1881 p. 937.

"a The same situation is described in Article 34 of the Versailles
Treaty of 1919 where Germany was to withdraw in favor of
Belgian authority from Eupen and Malmedy which might, how
ever, by popular vote taken by Belgian authorities, be finally
destined to "remain under German sovereignty," in spite of
temporary transfer to Belgian authority.

18 "In case of a discrepancy between the clear meaning of stipula
tions and the intentions of all the parties so unanimously de
clared during the negotiations which preceded the signing of
the treaty, the meaning of which corresponds to the real inten
tions of the parties must prevail over the meaning of the text."
(Oppenheim L., International Law, 3d ed. (Roxburghe), i. 703.)
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ferred to for the purpose of clearing up the meaning of a

stipulation."39 We find, by this method, that the Novoa-

Iglesias Protocol which preceded the treaty touched on the
same subject in the following words: The area was to be

"subject to the legislation and laws of Chile" as provided
in the treaty, and the plebiscite was to determine if the area

should "remain under the sovereignty of Chile or return
to that of Peru."40 Note the word "return"�quite differ
ent from the perplexing "remain" of the more formal treaty.
From this protocol it appears quite certainly that Peru had
lost her ownership�for there would have to be a "return"�
and her only claim was based upon a favorable plebiscite.
Without admitting Chilean ownership, and still hypothe
cating that upon the outcome of a plebiscite, the region
might then properly have been said to "again form a part
of Peru" or else "be transferred back to Peru," and there
would have been no contradiction. This would leave the
situation somewhat as follows : From the date of the rati
fication of the treaty of Ancon, the ownership of Tacna and
Arica was undecided. Chile held it, but did not own it. By
the treaty she might come to own it as a result of a favor
able plebiscite, but until that plebiscite should be held, the
ownership was unsettled. Peru did not hold it and did not
own it. She also, by the treaty, might come to own it as a

result of a favorable plebiscite, but until that plebiscite
should be held the ownership was unsettled.41 This seems

reasonable, more reasonable than any claim that Peru was

still to own though Chile was still to govern under a civil
occupation with her own laws, an anomaly without prece
dent. This is in accord with the theory of Oppenheim that
"if the meaning of a stipulation is ambiguous, the reason

able meaning is to be preferred to the unreasonable, the
more reasonable to the less reasonable, the adequate mean

ing to the meaning not adequate to the purpose of the
treaty."42 Consequently, we may conclude that the terri
tory from 1884 to 1894 belonged to neither. Its ownership
was dependent absolutely on a projected plebiscite.
36 Oppenheim, L., International Law, 3d edition (Roxburghe) i, 703.
"Logan to Frelinghuysen, U. S. Foreign Relations, 1883, p. 117.
" See article 3 of the Treaty of Ancon.
"Oppenheim, L., International Law, 3d ed. (Roxburghe) 1, 702.
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It is perfectly true that belligerent occupation ceases with

the treaty of peace, though there is ample precedent for
military occupation continuing.43 Note the distinction, bel
ligerent occupation is an act of war44. Military govern
ment is a matter of constitutional law.45 Military occupa

tion is a matter of treaty rights. The conquering powers,

who still do not acquire title to the territory occupied, re
mained in France in 1871,46 in Cuba in 1898,47 and in the

Rhine provinces in 1918.48 The Germans were to remain

in 1871, and the Allies in 1918 until certain indemnities
were paid ; the American forces in 1898 "until there is com

plete tranquility in the island and a stable government in
augurated."49 The Tacna-Arica occupation differed from

these in that the occupation was not a guarantee for indem
nities. There was a possibility of a plebiscite giving the

territory to Chile after the end of the ten years, a new

precedent in plebiscites,50 a delayed plebiscite, and appar

ently an unfortunate precedent which it is hoped and im

agined will not be much followed in the future, since it has
caused such long and acrimonious discussions. At prelim
inary conferences Chile had proposed holding Tacna and
Arica simply as hostages for a time to insure the fulfill
ment of certain conditions,51 financial or otherwise.62 It
is likely that this was the first intention, later somewhat
modified by a Chilean hope to secure Tacna and Arica per

manently after the ten-year period, particularly as during

43 Cross v. Harrison, 16 How. 164.
44 Connor, J. E., Development of Belligerent Occupation, p. 3.
45 Thomas, D. Y., Military Governments, passim; Magoon Reports,

passim.
46 Treaty of Frankfort, In Herslet, iii, 446, article VII.
47 Neely v. Henkel, 180 U. S. 109, citing among other documents the

Presidential Message of December 6, 1898.
48 Treaty of Versailles, art. 428-431, N. Y. Times Current History,

August 1919, x (pt. 2), 366.
48 Message of December 6, 1898.
50 See Wambaugh, A Monograph on Plebiscites, passim. ; also Mat-

tern, Employment of Plebiscites, Johns Hopkins Studies, xxxviii,
No. 3, passim.

51 Maurtua, op. cit., p. 76, 129 ; Borchard, op. cit., pp. 15, 18.
52 There was, however, a late suggestion that Tacna and Arica be

purchased outright from Peru. (Maurtua, op. cit., p. 135; Bor
chard, op. cit., p. 18.)
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that ten-year period these provinces should be subject to
Chilean rule. Indeed, this rule is quite different from that
usual in even very extended occupations. In Cuba the
United States was to initiate a civil government, but our
control was to be only temporary and receding53, leaving
the civil and criminal codes in force "with such modifica
tions and changes as may be necessary from time to time
in the interests of good government."64 But in France in
1871 and in the Rhine districts in 1918, civil government
was to be in the hands of the conquered nation, subject to
interference only in the interests of order and safety.65
This is the accepted procedure for military occupations,58
differing from the Tacna-Arica arrangement in that there
Chilean laws and authority were to obtain.67 It was no

longer a military occupation. It was a treaty occupation, a
legal occupation, a civil occupation. The variation was

possibly insisted on in view of the specified long term of
the occupation, or possibly in view of Chilean desire to
nationalize the districts as much as possible against the
coming of the date for the plebiscite. Nevertheless, all the
professorial dicta and precedents to the contrary notwith
standing, Chilean laws were established by the treaty. And
we cannot go behind the treaty. When a treaty concerns

only the parties thereto, it is perfectly valid and unassail
able in a legal sense at the hands of outsiders.68 The treaty

53 30 Stat. 738; 30 Stat. 1742.
54 See Instructions from the President and Proclamation of the Mili

tary Governor, January 1, 1899, cited in Neely v. Henkel, 180
U. S. 109, In East Africa, even before the armistice, Great Bri
tain replaced some of the laws in force. Report on Tanganyika,
p. 74.

55 General Pershing's Final Report, p. 87 ; Bordwell, Laws of War,
pp. 98-9.

"Hague Regulations sec. 43; Westlake, International Law, ii, 86;
Bordwell, Laws of War, 307-310.

" There is nothing unusual in the idea of Chilean "Sovereignty" for
temporary control is sometimes so called (U. S. v. Rice, 4 Wheat

253) but there is in the use of the words "Chilean laws," for it
is practically universally conceded that legislation is restricted.

M A committee of the Assembly of the League of Nations reported on

September 22, 1921, with reference to this question that the

League has no power to revise treaties a power that lies solely
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is sufficient unto itself. It provides, not for military occu

pation which ceases when the war ceases, but for a post-
bellum civil jurisdiction, which may, however, be termi
nated by a plebiscite.
We next come to the real Question of the Pacific, the pres

ent status of Tacna and Arica. The status of today may

not be the status of tomorrow because on July 21, 1922,
Peru and Chile signed a protocol specifying that the United
States arbitrate the question whether or not the plebiscite
should be held ; that if it be held, the United States should
determine its conditions; and that if it be not held, the
United States be invited to use its "good offices" to secure

a settlement of the question of final and permanent do
minion.69 All will admit that Peru owned Tacna and Arica
until 1879. All will admit that Chile had a right to occupy
from 1874 to 1884 as an act of war. All will admit that
Chile had a right to occupy from 1884 to 1894 under the

Treaty of Ancon. But what is its status today. It is

claimed,60 that Chile by a treaty of May 18, 1895, with Bo
livia relative to those territories admitted the lack of a

good title. It is claimed on the other hand,61 that Peru ad
mitted Chilean sovereignty in a treaty with Bolivia of

September 23, 1902, declaring what the boundaries would
be of those provinces "immediately after they are returned
to be under the sovereignty of Peru." Yet these are spe
cious claims. As "admissions" of rights, as they are re

spectively claimed to be, they are valueless. They merely
reassert the substance of the Treaty of 1883, the

sovereignty of Chile for the time being, "sovereignty"
being taken in the sense of the right to rule.62 They

with the contracting parties. New York Times, September 23,
1921.

Current History Magazine, August and September, 1922, xvi, 910,
1092; Bulletin of the Pan American Union, September, 1922,
pp. 220-221; American Journal of International Law, Supp.
XVII, pp. 11-12.

Borchard, op. cit., p. 24.

Alvarez, in the Rose Book of Chile, p. 48.
It is to be noted that military occupation and government by the

Naval Proclamation of the United States in Santo Domingo,
though it involved the "right to rule" did not extinguish the local

state, but merely prevented it from functioning for the time
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are merely evidences that the ownership is unsettled.63
In accordance with the terms of the treaty the occupation

under the treaty should have ended in 1894, when it was
planned that the plebiscite would take place. The terri

tory would then have become a part of Chile or else been
freed from occupation and returned to Peruvian control.
One or the other of these events would have taken place as

a result of the plebiscite. But the plebiscite was never held.
The nations agreed to hold a plebiscite, and then continued
to fail to agree on the manner of conducting the plebiscite.64
The causes and the blame for the failure to agree, though
excellent matter for nationalistic propaganda, are really
outside the domain of international law, and occasion no

change in the status of Tacna and Arica. To argue that
either nation has prevented the plebiscite and has there
fore voided the contractual obligations of the treaty may
be good civil law.65 Injured civil parties may take their

being. See the Proclamation of Admiral Knapp, Select Com
mittee Hearings, 67th Congress, 1st Session, pp. 93-94 (part 1).

83 It is to be noted that "military occupation" in the sense of holding
by force of arms does not always mean military government.
Legally speaking the "military occupation" of Cuba extended
far beyond the date of the establishment of the civil government
on January 11, 1899. Neely v. Henkel, 180 U. S. 109. For
similar event in East Africa, see Report of Tanganyika (Cmd.
1428, 1920, p. 36).

64 In 1892 Peru proposed that Chile withdraw in return for commer

cial advantages. In 1893 Peru proposed a Peruvian plebiscite
control, or a neutral one if Chile would withdraw first. In 1894
Chile proposed division and a limitation of the plebiscite to the
central third of the district. In 1895 Chile proposed a plebiscite
providing payment by the loser were prompt.- In 1898 a proto
col providing arbitration by Spain failed of ratification in Chile.
In 1901 Peru severed diplomatic relations. In 1908 Peru declared
for a plebiscite conducted by Peru alone. In 1912 Peru signed
an unratified agreement to postpone the plebiscite until 1933.
From 1909 to 1910, exchanges of notes failed to result in agree
ment. Borchard, op. cit., pp. 28-35; Maurtua, op. cit., 185, 197,
216, 232, 247, 251, 280-294, 319-328.

85 cf. Borchard, op. cit., pp. 38-39. I feel that his final conclusion:
"that Peru has ... an unassailable claim to unconditional
sovereignty over the provinces," is not as final or as conclusive
as the usual reader might imagine. I feel that Chile likewise
has a claim.
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pleas into municipal courts with compulsory jurisdiction
and secure enforcement of their rights when they fail to
agree as to how a contract shall be carried out. Not so,

however, in international law. There is no superior legal
authority with power to compel a sovereign state to accept
arbitration.66 If the nations involved in a dispute have

no arbitration treaties covering disputes between them

selves, they are not legally obliged to arbitrate. If sovereign
nations cannot agree, they must simply disagree. If they
cannot settle their disputes by diplomatic arguments, they
can only settle them by force of arms. This is the state

of affairs in the world today.67 It was by force of arms that
Chile initiated her military occupation of Tacna and Arica,
and it is by force of arms�if other methods fail�that Peru
must recover them.68 Under the terms of the treaty of

1883, Chile has a perfectly good conditional claim to Tacna
and Arica ; and so has Peru. The ultimate fate of the prov
inces is clearly made dependent upon certain conditions
which have not as yet been fulfilled. The conditions may
be changed by later treaties,69 or may be eliminated by later
treaties; but so long as there are conditions of any sort
still unrepudiated, bi-laterally their fate is undecided and
both nations have claims until the plebiscite is held. In a

note from Chile to Bolivia, in 1900, the former country
plainly states : "The Republic of Chile has not yet acquired

Borchard, The International Court of Justice, in The North Amer
ican Review, July, 1923.

"In the absence of a central authority to enforce the law, the states
themselves have to punish offenders." Roxburghe, International
Conventions and Third States, p. 33.

cf. Dr. Meliton F, Porras in La Nacion of Buenos Ayres (quoted
in Galvez, op. cit., p. 5) : "Peru has not yet recovered those ter
ritories because she has not had the military strength that was
needed." This attitude is common in international practice. A

single instance not entirely foreign to the policies of Latin-
American ministries may be pointed out, the Peruvian Declara
tion concerning another boundary dispute, made after attempts
at arbitration had failed: "Let Colombians and Ecuadorians
come now to dislodge us from our position." Galvez, op. cit., p.

51, citing Foreign Relations Reports of Colombia, 1913, Doc. p.
304. On this point see Vattel, bk. 2, ch. xviii, sec. 342; and

Wheaton, International Law, 2d edition, pp. 509-510.
Absolute International Law, as well as ordinary common sense.
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permanent dominion and sovereignty over the territory of
Tacna and Arica."70 "And in 1896�note the date !�The
Peruvian Minister of Foreign Affairs, Sr. Oritz de Zeballos,
told a Chilean plenipotentiary that "this clear and definite
clause (of Article 3 of the treaty) subordinated solely and

exclusively the future nationality of these provinces to a

vote in a free plebiscite."71
Since the military operation did not end in 1894, and

since Chile has held and ruled these territories since 1879,
it may be asked if the very length of years would not give
Chile title.72 In the preliminary treaty between Great Bri
tain and Venezuela,73 laying down the bases for settlement
of a boundary dispute. It was stipulated that "adverse

holding or prescription during the period of fifty years shall
make a good title. The arbitrators may deem exclusive

political control of a district, as well as actual settlement
thereof, sufficient to constitute adverse holding of title
by prescription." Yet it cannot be alleged that Chile has
had that "continuous and undisturbed exercise of sover

eignty"7* which international law demands,75 for Peruvian
protests have been continual, even if not continuous.
Then there is the further possibility, that admitted by the

majority of publicists,76 that "long-continuous and unin-

70 Maurtua, op. cit. p. 260.
71 Circular, Ministerio de Relaciones Exteriores del Peru, 1901, p. 253.
" "In effecting the change from conquest to established government,

time is of course a principal agent. . . . This change may also be
effected by the submission to the conquered people ... or by the
fact itself, evidenced by the tranquillity of the people, their
obedience to the laws, etc." Phillimore, International Law, iii,
823.

,a Moore, Digest, i 297. Treaty signed in Washington, February 2,
1897. Quotation from Article IV.

" Oppenheim, International Law, i 294.
� The United States Supreme Court, deciding an interstate boundary

dispute, Maryland v. West Virginia, 217 U. S. 1, phrased the
doctrine as follows: "Long-continued possession is not sufficient.
We must decide on the merits of the individual cases as they
arise. . . . Long acquiescence in the possession of the territory,
and in the exercise of dominion and sovereignty over it, is con

clusive of the nation's title and rightful authority." cf. Ralston:
International Arbitral Law, 270.

'" Hershey, op. cit., p. 180, and authorities there cited. Also Philli

more, i. 360; Westlake, i. 94-96; and Vattel bk. ii, ch, ix, sec. 149.
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terrupted possession purges a title which may originally
have been tainted with fraud or violence."77 Yet this line
of reasoning will not give Chile title to Tacna and Arica.

Although conquest is still occasionally admitted as giving
a valid title,78 it is usually so admitted only in instances
where the political unit with authority to cede has been

extinguished and where the territory in question forms the
whole rather than a part of the vanquished state, as when
Great Britain wiped out and appropriated parts of South
Africa. Peru continued as a competent international unit.
The dispute has been over only a portion of her lands. It

can, therefore, safely be concluded that the facts are analo

gous to those in any modern instance where prescription
has been admitted. Peruvian assertions made over the

greater part of the period, though materially unproductive,
have been legally useful in preventing any assumption of

"peaceable possession" and in preventing the operation of

prescription, which Cushing has aptly described as "an
unwritten statute of repose." Consequently, following
sound method, which requires that "we must decide on the
merits of the individual cases as they arise,"79 we cannot
but decide that mere possession and control is insufficient
to give Chile the title which she so much desires.80 Par

ticularly is this true because the treaty of 1883 implies a

temporary and conditional occupation only.

77 As the British possession of the Orange Free State and the South
African Republic, and the Prussian possession of Hanover, which
are founded merely on conquest and holding, and not upon ces

sion, for the only states with authority to cede had been extin

guished. See also United States v. Hayward, 2 Gall. 485.
78 Hershey, op. cit., pp. 180-181, and authorities and instances there

cited. The courts of the conquering nation are bound to admit it,
because its completion is commonly signalized in an official procla
mation which, as an act of state, is beyond their power to ques
tion. See Jones v. U. S., 137 U. S. 202, and Van Deventer v.

Hancke, Transval L. R. 1903, Supreme Court 401. See also Hall,
op. cit., 4th ed., p. 49, cited by Moore, op. cit., i 274.

79 Maryland v. Virginia, 217 U. S. 1.
80 Note the dictum of Sir William Scott in 1804: "To complete the

right of property, the right to the thing, and the possession of
the thing itself, should be united. This is the general law of

property and applies, I conceive, no less to the right of territory
than to other rights." The Fama, 5 C. Robinson 106, 125.
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The next problem which arises concerns the present con
tinuance of Chilean occupation in lands to which Peru holds
title. That occupation began as an act of war, and as such
is valid.81 It continued until 1894 as a fact authorized by
the treaty, and as such was valid.82 Still, for nearly thirty
years more, Chile has persisted in holding and in ruling
Tacna and Arica. The right granted by the treaty was

expected to expire in 1894. Yet the treaty did not say the

period of occupation should end in ten years, but merely
that a plebiscite should be held, after the expiration of the
ten years. The final disposition of the territory�not the

length of the occupation�was what was conditioned on

the plebiscite.83 It is thus argued that since Chile main
tained her occupation under the treaty, and since the treaty
has not been completely fulfilled, the treaty is null and

void,84 and the warrant for the occupation has ceased. Such

reasoning altogether overlooks the fact that the treaty war
rant for the occupation did not cease in 1894, that the ple
biscite should take place after 1894, and that;�pending the
settlement of the dispute�the most usual and the most
rational procedure is to maintain the status quo. It is a

serious thing to change all laws governing in a given area.

Hershey, p. 372.
See Article 3, quoted above as indicated in Note 31.
A recent nearly analogous case is that of the Saar Basin, handed

over to the League of Nations by the Treaty of Versailles for a

15-year period, at the end of which a plebiscite should determine
if it be returned to Germany, go to France, or remain under the

government of the League. "Germany agreed to hand over the

government of the territory, but not the ultimate sovereignty."
Haskins and Lord, "Problems of the Peace Conference," p. 144.

But far from being as clear as this, the Treaty of Ancon used

contradictory terms.
The Peruvian Minister to Bogota stated on November 30, 1918, that

on account of its nonfulfillment "the treaty ... is now consid
ered null and void." Galvez, op. cit., p. 96, citing Gaceta Republi-
cana, of Bogota, November 30, 1918. E. Montarroyos declared in

a conference at the Sorbonne in 1919: "la violation d'un seul

article, d'un seule clause, entraine la rupture entiere du traite."

Montarroyos, The Question of the Pacific, p. 75, citing specifice
passages in Grotius, Vattel, Wheaton, and Woolsey, and (at
random) other authorities. This also is the view of Borchard,
op. cit., pp. 36-37. For contrary view see Alvarez in Rose Book

of Chile, p. 59, also cited in Maurtua, op. cit., p. 341.
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It is best to let things remain as they are until it is deter
mined if a change will be necessary. It has been said that
"Peru has not yet recovered those territories because she

has not had the military strength that was needed."85
There is some truth in the saying. Fearful of the results

of the plebiscite after years of Chilean customs and con

nections, she might well imagine arms alone would secure

her the land lost in 1879, but still coveted. Yet there seem

to be other doctrines which would permit a continuance of
the occupation until the eventual settlement of the dispute.86
We must not overlook the principle enunciated by Lord

Aberdeen,87 that "it is consistent with an acknowledged rule
of law that when a doubt (as to the right of sovereignty)
exists, the party who has once already had a right, and who
has retained actual possession, shall continue to hold it until
the question at issue may be decided." As has previously
been indicated, Chile as well as Peru still has a claim to
Tacna and Arica, and the fact that she has under the treaty
a definite right to rule and hold, and still does rule and

hold, seem to warrant her continuing to rule and hold�

though not, of course, to own�until the question shall be

permanently settled. Arguments and opinions prove noth

ing, save the existence of a dispute later to be settled by
arbitration, agreement or war.88

" See Note 68, above.
88 See, for example, article by Alvarez, "Des occupationes de territories

contestes," in the "Revue generale de droit international Pub-

lique, x, 651.
" Cited in Hall, International Law, 6th Ed., p. 98. (See also Vattel,

bk. 2, ch. xviii, sec. 337: "C'est au Demandeur de prouver son

droit." This principal is acknowledged in sentence 2, par. 3, of
the Supplementary Act to the Protocol of 1922.)

88 There is nothing in international law which requires a plebiscite on

the transfer of territory, all of President Wilson's blithe theories
concerning "self-determination" to the contrary notwithstanding.
See Mattern, The Employment of Plebiscites in the Determina
tion of Sovereignty, Johns Hopkins University Studies, ser. 38,
no. 1, p. 195, who makes it perfectly plain that it is neither in
accordance with custom nor law to make cession conditional upon
plebiscites. For a Chilean view of plebiscites see Alvarez, Le
Droit International American, pp. 112ff. President Wilson's in
fluence on the revival of this question is seen in the publication
of an unhistorical but very polemical document in 1919 'under
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There is another nation with a claim to Tacna and Arica.
This also is a claim based on a treaty. It also is a condi
tional claim. The original boundary dispute which caused
the War of the Pacific was with Bolivia, not with Peru.
After exchanging amenities over mineral rights, taxation
of invested capital, and original limits,89 after the war had
been waged with success on the part of Chile, after Bolivia
and Chile had signed a treaty of peace,90 Bolivia still felt
as she had felt on December 7, 1883, when her diplomatic
representative notified Chile that "Bolivia could not resign
herself to the absolute deprivation of a point of communi
cation on the Pacific."95- The outcome of the conflict and
the treaties had shut her off from the ocean.92 She had
lost her "outlet to the sea." And it was scarcely probable
that Chile would be willing to hand it back to her and so

leave a strip of Bolivia interposed between Chilean terri
tory and the two provinces still in dispute with Peru. Still
she was so intent, and Chile was not so viciously disposed
to press an advantage home, that on May 18, 1895, Chile
concluded with her another treaty,93 by which Chile prom
ised to turn Tacna and Arica over to Bolivia if "in conse

quence of the plebiscite ... or by means of direct arrange
ments" Chile should acquire permanent dominion and sov

ereignty over those provinces, but this treaty was not rati
fied.84 Then in 1904 by treaty Chile entered into obligations

the patronage of the Panama Centro Peruano,' by F. A. Malaga
Grenet, entitled A Letter to Wilson Renewing the Process of
Chile.

"Galvez, op. cit., pp. 160, 162, 164, 166; Borchard, op. cit., p. 11;
Maurtua, op. cit., pp. 17-49, 52-57.

- See Note 13.

"Ross, Tacna and Arica, p. 61.
" The initial treaty of 1884, ending the war, by its very silence regard

ing territory did this. cf. Hall, 4th ed., p. 580; Oppenheim, 273.
"Ross, op. cit., pp. 67-69; Maurtua, op. cit., pp. 210-212; Carrasco,

La Bolivie, p. 111.
M Maurtua, op. cit., p. 315. This action, in addition to the delimitation

of the Tacna and Arica boundaries with Bolivia appearing in the
same treaty caused Peru so much concern that she resumed the
broken diplomatic relations with Chile in order to protect. Rose
Book of Chile, p. 3; Wambaugh, op. cit., p. 1012. See also in
connection with this treaty Carrasco, La Bolivie, p. 117.
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with Bolivia concerning the transit of freight, customs for
malities, and the international traffic on the American Rail
way.65 Things rode along relatively quietly for some time
until various propagandists in Paris began talking too loudly
about "economic interests" and "outlets to the sea."96 At
the first meeting of the Assembly of the League of Nations
in 1920,07 Bolivia joined with Peru in asking that the
League take up the question of a revision of their respective
treaties with Chile.98 Bolivia alone renewed the attempt in
1921,99 but without success, for the League denied its com

petency to alter existing international obligations. In

13 A traveler in the year 1875 stated that the bulk of the articles

transported through Arida were "products of the Republic of

Bolivia," and that as far as Tacna was concerned "the only
raison d'etre" of the city was its being situated on the one exit

practicable at present for Bolivia to the Pacific coast," and also
that "there are no Peruvian towns in communication with Tacna."

Mathews, Up the Amazon, pp. 385, 400.
10 Alvarez, in The Chile-Peru Affaire, p. 4, stated that the riots and

disturbances of 1918 were due to certain newspapers making "an
erroneous interpretation of international principles proclaimed in
the messages of President Wilson." For a statement of the
purely economic Bolivian claims see article by ex-U. S. Minister
Auginbaugh, Current History, June, 1922, xvi, 401.

" November 15 and December 15, 1920. Levermore, First Year Book
of the League of Nations, pp. 27, 45. See also League of Nations :

Records of First Assembly, 1920, pp. 580-581, 595-5971.
18 1 am informed by Quincy Wright, of the American Peace Commis

sion, that they also tried to introduce the subject into the Paris
conference of 1918-1919. This attempt was predicted by Sr.
Frederico Elguera in the newspaper interview cited above in
Note 84.

19 Reference was specifically made to "Wilson's idea . . . that all
states are entitled to an outlet to the sea," and pleas were entered
that the treaty was imposed by force. Chile ecountered mention
ing the Monroe Doctrine, and cited Article xxi of the League
Covenant, which claimed not to affect "valid international engage
ments, such as treaties." The matter was referred to a commit
tee of three jurists who decided that the League was incompetent
to act and that only the contracting parties could revise treaties.
Bolivia forthwith withdrew the question, though reserving the
right to bring it up again. New York Times, September 6, 7, 8,
12, 14, 16, 23, 28, 29, 1921.
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December, 1921,100 and January, 1922,101 Bolivia tried to
enter into the negotiations initiated through diplomatic
channels by Chile and continued in the Washington discus
sions between Peru and Chile. But without success.

Bolivia even begged Argentine influence to secure her
admission,102 asked President Harding to invite her to send

representatives, which he declined to do without Chilean
and Peruvian approval,103 and finally sent two "observers"
to Washington,104 who wrote notes re-iterating the request
for admission. An additional "observer" was so active in

making declarations that the "legitimate aspirations" of
Bolivia should be considered, that the Chilean delegation
publicly denounced him and charged that he had come to

Washington purely "to impede the negotiations."106
Whatever diplomatic policy or interest may presume, a

purely legal view of the case seems to justify the Chilean
declaration that "any action by Bolivia tending to inter
vene . . . signifies an intrusion foreign to diplomatic
custom and contrary to good relations."106 As a matter of

fact, Bolivia had begun to regret the treaty of 1904,107 and
wanted it revised, though her only plea was that she had
been "forced" to sign it. Failing that, she probably de
sired Tacna and Arica, either from Chile under the un

ratified treay of 1895,108 or from Peru as she had previously

New York Times, December 23, 25, 31, 1921. Peru was willing to

admit Bolivia to the discusions. New York Times, December

27, 1921.
New York Times, January 25, 29, June 7, 1922. Peru joined Chile

in keeping Bolivia out of the Washington consultations. Current

History Magazine, July, 1922, xvi, 724.
New York Times, January 26, 1922.
New York Times, January 29, 1922.
New York Times, June 7, 1922.
Current History Magazine, July, 1922, xvi, 724.
New York Times, December 25, 1922.
A full statement of Bolivian opinion of that treaty is contained in

a note from President Bautista Saavedra of Bolivia to President

Harding, printed in the New York Times, January 29, 1922. For
the "access to the sea" argument, see Carrasco, La Bolivie, pp.
131-133.

See Note 93 above. See Aughinbaugh in Current History, June,
1922, xvi, 404.
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attempted.109 On the question of treaty revision, Bolivia
has no rights under international law.110 Against Peru she
has no rights, not even a claim to Tacna and Arica, merely
a general theory of economic need which was widely adver
tised at Paris but is totally invalid in law.111 Against Chile
she has no rights in regards to Tacna and Arica, for Chile
is without clear title to those provinces,112 and any Bolivian
claim under the unratified Treaty of 1895 on Transfer of

Territory is plainly extra-legal and also conditioned on a

prior settlement of the dispute as to ownership as between
Peru and Chile.113 Third states have, under international
law, no right to intervene in negotiations between the

proper parties to a treaty unless that treaty infringes on

some of their own legal rights,114 and that is the only case

where they have a right to protest against conventions to
which they are not parties.115 And "economic interests"
and "outlets to the sea" are not valid under international
law. Bolivia has no legal right to Tacna and Arica. Her

only claim to a port or place on the coast is an economic and
moral one, and its satisfaction is entirely dependent on the

scrapping of the treaty of 1904 by which she definitely
transferred to Chile her sea coast and also relinquished all

legal claims against Chile for an outlet.116

108 Maurtua, op. cit., p. 200.
"� See Note 16 above.
m See Note 99 above.
113 Borchard, op. cit., p. 24.
113 See above Note 93.

U4As, for instance, did the boundary delimitations by Bolivia and
Chile in the treaty of 1904 concerning territory to which Peru
had the sole clear title. See Rose Book of Chile, p. 3. As, for
instance, did the Lansing-Ishii agreement of 1917, by which the
United States and Japan made definite pronouncements concern

ing Chinese territory. See Wright, "Territorial propinquity," in
the American Journal of International Law, xii, 519-561.

115 See on this matter Roxburgh, International, "Conventions and Third
States," passim, who, however, cites Oppenheim's statement,
1, 184-85, that "intervention by a third power through motives of
self-preservation can never be in the exercise of a right, although
under certain circumstances international law will excuse such
intervention."

"� The phrase "Bolivia asks only for a fraction of her own land" (in
Aughinbaugh, op. cit. xvi, 404) would tend to indicate that
Bolivia wants not so much Tacna and Arica at the- extreme
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So, legally speaking, Bolivia is outside of the question
of the Pacific, as that question exists today and her claims
may be adjourned sine die, unless she uses force to satisfy
them.117
As for the other nations, it has�it is hoped�been made

sufficiently clear that their ownership is unsettled and is
eventually dependent upon the plebiscite, though Chile has
held and still holds those provinces, successively, by mili
tary occupation (1879-1884) by occupation under the
terms of the Treaty of Ancon (1884-1894), and by a con

tinued occupation pending the settlement of the dispute,
a continued occupation which the protocol of 1922 provides
shall continue still further in event of the failure of the
present arbitration. Future ownership and future amicable
relations are on the way to a permanent settlement. The
Washington protocol has been ratified by1 both countries.
The President of the United States has formally proceeded
to act as arbiter in the disagreement,118 and the official
proceedings are under way. Yet that concerns the future
status. My purpose here was simply to investigate from
an impartial viewpoint the status of the disputed provinces
during the interval, while they were still in dispute. This
I have attempted to do without partiality.
There is but one final word to be said in the matter, a

word of praise. An honest difference of opinion between
two nations, an unsettled status which has persisted for
several decades, a point of conflict that has remained a

persistent menace of war on the South American continent,
now gives promise of being amicably resolved. Other

attempts have been made to settle the matter. On other
occasions arbitration has been suggested. Sometimes one

northern end of the present Chilean holdings on the littoral, as a

"corridor" through Chilean territory which would divide the
Chilean lands. It is also to be considered that, possibly, by join
ing the League of Nations, Bolivia resigned herself to the status

quo, for that is the whole substance and intent of the much-
discussed Article Ten of the Covenant.

The Bolivian delegation told the League in 1920: "This state of
affairs involves a permanent menace of war." Records first

assembly, p. 596.

The New York Herald, January 26, 1923.
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of the two nations would not agree. Sometimes one would
not ratify the agreement signed by her plenipotentiaries.
Even in Pan-American Congresses or Conferences, the
shadow of Tacna-Arica has cast a darkness upon the pro
ceedings. Attempts to secure general Latin-American
arbitration agreements have run foul of this matter. But
now, through the exercise of the good offices of the United
States the two countries have decided to submit the ques
tion to arbitration. Whatever the outcome of the arbitra
tion, the matter may be said to have been settled. Of the
thousands of arbitrations conducted in the world in the last

century, to which the Digest of International Arbitrations
compiled by Dr. John Bassett Moore is a splendid and endur
ing monument, the merest fraction have failed of success

ful completion. The difficulty in international affairs is not
to get nations to accept the results of arbitration. National
honor usually demands that they abide by the judgment to
which they have submitted the issue. The perpetual
difficulty has been to get the nations to submit their differ
ences to arbitration in the first place. This the United
States has been able to do. Whatever the outcome of the

arbitration, it will not be a victory for either Peru or for
Chile. It will be a victory for the United States in having
brought about an amicable settlement. Even if the per
manent status of the Territory remains undetermined, its
temporary status with Chile holding for the time being
under the terms of the protocol will have been rendered
legal and proper, it will be a victory for international law,
international justice, and international peace and good will.



THE NATURAL LAW
By Owen A. Hill, S. J.

T ET us begin with a clear understanding of what we mean

by the natural law. Just as civil law means law im

posed on us by the State, natural law means law imposed
on us by nature; and what nature imposes on us, God the

single author of nature imposes. Natural law, therefore,
has God for source and origin, just as civil law has the State
for source and origin. It is born with the man, and not
come up with in the course of time. It is written not on
tablets or parchment or in printed books, but on the hearts
of men; and, as long as man remains a man, he cannot

escape knowledge of it, he cannot slip consciousness of its

urgency and cogency. Old Cicero, pagan as he was, does it
this measure of respect: "Natural law is a wise provision
of God for the maintenance of law in His universe, and
its efficiency and its qualities proclaim the divinity of its
Maker. It has attributes beyond the power of any but God
to communicate to a creature, and its superiority over civil
law borders in degree on the superiority of God over man.

It is unchangeable, universal, eternal; and no civil law
is vested with these high prerogatives. All civil law is

changeable, particular and temporary, because man, its

maker, has the same limitations. Effects never surpass
their causes, and civil law or man-made law is no better
than the man or men who make it. God-made law or nat
ural law partakes of its Maker's dignity ; and, within limits
set for every creature, shares in the vast prerogative of
God. Natural law can be viewed as a reality in God, or
objectively, and as a reality in man, or subjectively. Ob
jectively taken, it is the eternal law of God in its bearing
on the conduct of men. Subjectively taken, it is a habit
of mind, enabling man to detect the harmony or discord in
force between definite human acts and the objective order
of things, and compelling him by threat of penalty and

promise of reward to do good and avoid evil. Because an

act in harmony with the objective order is a morally good
act, and because an act at discord with the same order is a

367
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morally bad act, it is natural law's informative function to
make clear to man the difference between good and evil or

right and wrong. The objective order of things is our

standard order of morality, and it means the order of things
as constituted and established by God, it means the rela
tions or respects one unit bears another in the collection of
moral units composing the universe of intellectual agents.
It embraces all the relations or respects in force between
God and man, between husband and wife, between parent
and child, between citizen and citizen, citizen and State,
owner and non-owner, murderer and victim, and others too

many to mention, all adequately safeguarded and clearly
promulgated in the natural law. Morality, therefore, or
moral good, or virtue, or the right floods the world with con

summate song, harmony pervading its entire extent, with
natural law for director in full and complete control. Im

morality, or moral evil, or vice, or the wrong, is a series of
raucous and disquieting noises, with discord everywhere,
with perverted passion, unwholesome prejudice, destructive
ignorance as director in full charge of the choir. And,
thanks to the natural law, it is whole worlds easier for nor
mal minds to detect the harmony characterizing good, and
the discord characterizing evil, than it is for ordinary ears

to detect the harmony and discord in a piece of music.
All this is like saying that the natural law is reason or

common sense, and that departure from the natural law is
stupid folly or intellectual muddiness. And yet reason is
not the natural law. Reason is the herald of natural law,
not its maker. The printer of the code is not the maker of
the code, and the expounder or professor of law is not the
President or Congress. Reason announces the natural law
to all in clear terms. Reason is essentially the same in all
men ; and, unless some accident intervenes, all men get the
same message from the natural law. Such accidents occur

at times, because the use of reason is at man's mercy. He
enjoys full physical freedom to use or abuse this Heaven
sent faculty. He got it from God to get the truth, to dis
tinguish between good and evil ; and it would be absurd to
think that God equips man with an instrument unequal to
the task His wisdom allotted it. Man, however, has full
power to divert reason from its proper use, and employ
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it to confound the truth with falsehood, and to reckon evil

good. And God has solemnly promised never to interfere

forcibly with man's free will. No man's reason is abso
lute standard of morality for himself or others. To think
otherwise would be to accept Kant's categorical imperative
or advocate individual reason's absolute supremacy in the
domain of morality, a doctrine as absurd as it is vile and

iniquitous. It would be to confound morality with imputa-
bility or responsibility, and these two things are widely dif
ferent. Morality has to do with acts, imputability or re

sponsibility has to do with persons; and with the help of

good faith acts can be evil without moral detriment to their
perpetrators. And good faith is no myth. It is a reality.
How common or uncommon an occurrence good faith is, God
alone knows; and the problem is God's private business,
no concern of ours. Individual minds base imputability or

responsibility; they are no absolute bases of morality. In
matter of reward and punishment, God takes into account
a man's knowledge or want of it. Individual minds can

make acts meritorious or punishable ; they never make acts

good or evil. Acts are good or evil independently of men's
minds ; they are good or evil before men's minds take them

up for study. Our minds never manufacture the truth, they
receive it; and our minds never make morality, they dis
cover it.
Natural law is not reason, neither is it an act of the mind,

a decision the mind makes after due or undue considera
tion. Natural law is a habit of mind enabling a man to

distinguish between moral good and moral evil, and com

pelling the will, in the sense of urging and commanding it
to choose the good and reject the evil. Individual minds,
therefore, are not the natural law. Acts of the individual
mind, viewed solely and simply in themselves, are no accred
ited or valid announcements of the natural law. Such acts
of the mind enjoy this distinction only when prompted or

elicited under control of the habit we just described as the
natural law, the habit enabling man to discern easily be
tween right and wrong, good and evil. When a man vio
lates the natural law, it all happens not because he is ignor
ant of the natural law, not because he is without this habit
or faculty, but because under the influence of passion, or
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prejudice, or culpable ignorance, he chooses some apparent
good solemnly and authoritatively prohibited by the law
of God. A man can have the habit of music and play at
will poor or excellent music ; and a man can have the habit
denominated natural law, and abide by or depart from its

promptings.
And here arises that old question about the difference

between morality and legality. Morality means conformity
or agreement with the natural law; legality means con

formity or agreement with civil law. Morally good acts

ought to be always legal, and civil law can incur blame on

this head in either one of two ways: It can prescribe acts
diametrically opposed to the natural law, or it can forbid
acts prescribed by the natural law. Needless to remark,
every such enactment is void of all moral force, no law at
all ; and on the principle that we must obey God rather than
man, resistance becomes a duty. Such flagrant departures
from the right as the two just mentioned are of rare occur

rence in civilized states, and legality is a thing of shame
when the law prescribes wickedness. But there are other
cases where morality and legality seem to diverge, and
they need further study. The law sometimes connives at
crime, promising under certain conditions immunity from
punishment to its perpetrators. At first glance every such
process seems wicked ; but when the nature and purpose of
civil law are duly considered, the process loses all semblance
of wickedness. Instinctively, almost, we count it the State's
duty with the help of the law to ferret out and exterminate
all crime, wherever and under whatever circumstances it
appears. But instinct is a little rapid, a little headlong here.
The natural law has for purpose the good of individuals ;

men taken in their own private and personal capacity.
Civil law has for purpose the common good, the good of
men taken, not in their private or personal capacity, but
in their capacity of citizens, units welded together by au

thority to form a state or a government. Individual good,
therefore, is the purpose of natural law; common good is
the purpose of civil law. Both kinds of law keep always
in view both kinds of good ; and yet individual good is of
more concern to natural law, common is of more concern to
civil. Natural law's entrance into the domain of common
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good is always less provocative of trouble than civil law's
entrance into the domain of individual good, because natu
ral law's insistence on its rulings is a matter of business
between God and conscience, and its penalties are regularly
referred to the next life. For this reason natural law can

and does prescribe common good as well as individual.
Civil law's entrance into the domain of individual good is

always attended with danger; and, because civil law is an

affair between man and man, and because its penalties are

exacted in this present life, civil law's pursuit of individual
good may work harm to common good, its own proper and
peculiar purpose. Natural law, therefore, prescribes all
good, individual and common ; civil prescribes common good
in particular. When insistence on individual good endan
gers common, civil law leans to common good and leaves the
care of individual good to natural law. Natural law for
bids and threatens all evil, individual and common; civil
forbids and threatens common evil in particular ; it forbids
and threatens individual evil only when individual evil men
aces the common good. And all this is common sense. God
is the author of natural law, the State is the author of civil
law; and each of the two, God and the State, has his own

subjects to take care of. All men, without a single excep
tion, are citizens in God's kingdom. Only such men as live
within its territory are citizens of the United States. God
in the natural law has amply provided for citizens of the
United States and for the citizens of every other country
in their capacity of individuals, men as men. He has not

directly and immediately provided for Americans in their

capacity of citizens of the United States; no longer men

taken as men, but men taken as units welded together for
their common good in a society or partnership denominated
the Government of the United States. God leaves the
latter business to the civil ruler or State, always with the

proviso that the civil ruler or State enact no law opposed
to the natural law He has Himself set every man coming
into the world. The civil ruler or State must insist on the
observance of natural law where and whenever such insist
ence promotes the common good. It can easily happen that
such insistence on occasions militates against the common

good. In such cases the civil ruler or State can, without
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at all legislating against the natural law, leave the whole
question alone, and commend its violators to the mercy and

justice of God, who knows well how to avenge insults done
His majesty and His holiness. It is one thing to refrain
from punishing violations of the natural law, and quite an

other to legislate against the natural law. The civil ruler
or State, when care for the common good justifies such a

course, can pursue without blame the first policy. No ruler
must stoop to the wickedness and irreligious godlessness
of the second. The State need not on all occasions take
measures against atheism or false worship or any other
particular crime, but only when such repressive measures

can be enacted and executed without notable harm to the
peace and welfare of the community at large. The natural
law prescribes acknowledgment of a personal God, it pre
scribes adherence to the true religion, it stands for the
elimination of all crime, of whatever quality and of what
ever degree. Atheists and the rest know well what they
are doing, and they know equally well what punishment to
expect at the hands of God. They have minds like the rest
of men, and God made natural law for them as well as for
the rest of mankind. The less the State has to do with
religion the better, unless it works under the guidance of,
and gets its religious policy from, the true Church of God,
the one arbiter of religion in the world.



RES IPSA LOQUITUR
By Howard Boyd

rT'HE phrase "Res ipsa loquitur," the transaction speaks
for itself, was adopted in the interest of certainty, but

has led to confusion, because of that inherent uncertainty
of the meaning of phrases and terms, and the reckless mis
application of them, which at times defeats the purpose of
their adoption.
The doctrine of stare decisis, that judicial decisions, made

in theory by the king, are authoritative binding expositions
and applications of the principles of law involved, was a

contributing factor to the confusion just referred to.
Judicial opinions are written as dispositions of particular
cases and sometimes do not state all the facts or show dis
tinctly the controlling principle which dictated the con

clusion, and phrases and terms are often used which ade
quately express the reason for the court's action in that

case, but which are uncertain or susceptible of an entirely
different meaning when standing alone or applied to other
facts.
In obedience to the doctrine of stare decisis, and through

deference to the opinions of others, jurists frequently rely
upon and quote ambiguous language from decided cases,
instead of expressing and acting on their own opinions
based upon fundamental principles and legal reasoning.
This custom has much to do with the traditional uncertainty
of the law and opposite rules in different jurisdictions, and
sometimes causes the rights and liabilities of parties to be
the reverse in State and Federal courts. Illustrative of
this is the term "burden of proof," which denotes either of
two distinct things, according to the circumstances of its

use, viz., (a) that the party upon whom lies the risk of

non-persuasion, as fixed by the pleadings, has the burden

of proving by all the evidence in the case that the facts are

as he contends; (b) and, that where the evidence at a given
stage of the trial establishes a prima facie cause of action
or defense, the burden is shifted to the adverse party of
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going forward with the evidence to displace such prima
facie case or defense. In the one sense it relates to the
burden or weight of all the evidence, while in the other it
relates only to the expediency of going forward with the
evidence at different stages of the trial.
It is not always easy or even possible to determine from

the context the sense in which the term "burden of proof"
is used. This is apparent from the oft-used expression
that every person is presumed to be sane, and therefore, the
one who claims insanity has the burden of proving it.
Such statement in reference to civil suits means that the

person urging insanity has the burden of proving it by all
the evidence in the case ; but when directed to criminal pro
ceedings it means only that the defendant, relying upon

insanity as a defense, has the burden of going forward with
evidence to displace or overcome the prima facie assumption
of sanity, which is indulged in the absence of evidence to

the contrary. The reason for the different rules, just
referred to, is because the capacity to discriminate be
tween right and wrong is an essential element of crime.

Therefore, when the defendant denies the truth of the

charge against him, both law and logic cast upon the state
the burden of proving every element of the charge. As

sanity is a normal condition, its existence is assumed until
the contrary appears. Such assumption dispenses with

evidence, or in other words, relieves the state of the neces

sity of affirmatively proving it in criminal trials unless
evidence to the contrary is produced ; but when evidence is

adduced, the state then has the burden of proving beyond
a reasonable doubt from all the evidence in the case that
the defendant was sane. In a civil case, on the contrary, the
assumption of sanity not only relieves the plaintiff from
the necessity of making prima facie proof of it, but also
throws upon the defendant the burden of proving insanity
by a fair preponderance of all the evidence. The logic
which places the burden upon the state in criminal cases
of establishing the sanity of the defendant, also places
such burden upon the plaintiff in civil actions, because a

person is ordinarily not responsible for the consequences
of his acts while insane. As the plaintiff usually has the
burden of establishing that defendant owes a duty to him,
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he logically fails to do so, unless he proves that the de
fendant was sane at the time of the transaction upon which
he bases his claim. But the law, for practical reasons,
though illogical, decrees otherwise, because in civil cases

insanity is an exceptional defense, and as it is affirmative
it is more readily susceptible of establishment by the one

urging it, than it is of being negatived by the adverse party.
A misunderstanding of the sense in which the term

"burden of proof" was used in previous cases sometimes
causes an unscientific and unwarranted meaning to be
imputed to the doctrine of res ipsa loquitur. The declara
tion in a suit necessarily states facts showing that the
defendant failed to discharge a duty to plaintiff, imposed
either by law or contract. If the truth of these allegations
is denied, both law and reason dictate that the plaintiff be
required to prove them, as they will not be presumed, be
cause it is a matter of common knowledge that law is
usually obeyed and obligations fulfilled. If sufficient com
petent evidence, either direct or circumstantial, is adduced
from which the existence of the controverted propositions
may be found, the jury will probably, though not neces

sarily, decide in favor of the plaintiff, in the absence of
evidence to the contrary. If the defendant relies entirely
upon his denial of plaintiff's propositions, and not upon
other matters, there is no reason why he should ever be
required to do more than bring into the case evidence equal
in weight to that offered by the plaintiff, because in such
event the latter will not have a preponderance and must
fail.

One who seeks damages imputed to defendant's failure
to do or omit that which a person of ordinary care and

prudence would have done or omitted under like or similar
circumstances must state the facts or acts relied upon, and

prove them, because negligence is not presumed. If the
evidence offered, whether direct or circumstantial, is sus

ceptible of different deductions by reasonable men, it then
is the province of the jury to determine what the facts were,
and also whether such facts so found constitute negligence.
Such suits are often brought for damages resulting from
railroad and other accidents occurring under circum
stances rendering it difficult, and at times impossible, to
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determine the specific cause; but they are frequently such
that everyday experience suggests negligence as the cause.

The operator of a vehicle or device is in a better position
than any other person to know or ascertain the cause of an
accident in which it is involved, and failure to disclose at
the trial what he knows about it, warrants an assumption
that he is conscious that such information would be detri
mental to him. This is a potent circumstance, but nothing
more, to be considered by the jury together with the other
evidence in determining the question of negligence.
There is no logical reason why it should be presumed as a

matter of law that an accident to a vehicle, under the con

trol or operation of the defendant, was caused by negligence
solely because the specific reason for it is unknown and the
occurrence was unusual and such as does not ordinarily
happen without negligence ; but it is reasonable and logical
to hold that such circumstances constitute sufficient evi
dence from which the jury may find negligence, if so dis
posed. Courts entertaining this view have frequently ruled
that such circumstances establish a prima facie case of
negligence and cast upon the defendant the burden of
proving the absence of negligence, meaning thereby only
that the burden of rebutting the assumption that may be
indulged from the circumstances, call for but do not demand
explanation by the defendant. These expressions have
been misconstrued by some to mean that the circumstances
create a legal presumption of negligence, and require the
jury to find for the plaintiff, under a peremptory instruc
tion from the court, unless the defendant establishes the
absence of negligence by a fair preponderance of all the
evidence, thus shifting the burden of proof on the whole
case to the defendant to prove the absence of negligence.
Such construction is not only unsound in principle, but com
monly contrary to the meaning intended, and unwarranted
by the language used.
The decisions are legion in which expressions in relation

to the doctrine of res ipsa loquitur are easily susceptible of
a meaning not intended, if considered alone and apart from
the rest of the opinion. This may be instanced by decisions
of the Court of Appeals of the District of Columbia. In
Weaver vs. B. & O. R. R. Co., 3 Apps., D. C, 436, it is said :
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The burden is always upon the plaintiff to make out
his case. Where negligence furnishes the cause of
action it must be proved by the party alleging it.
There are some cases in which it has been said that
the law presumes negligence on the part of the carrier
from the mere happening of an accident to a passenger.
This is not a strictly accurate statement of the law.
The most that can properly be said is that when an

injury occurs through some accident to the means of

transportation, which is under the management of the
carrier's employees and which, if they exercise proper
care, cannot ordinarily happen, it affords reasonable

evidence, in the absence of explanation, from which

negligence may be inferred.

This is not only a correct statement of the law, but also
an express decision that "The burden is always upon the

plaintiff to make out his case," thus showing that no

thought was entertained that the doctrine of res ipsa
loquitur shifts the burden to the defendant of negativing
negligence. That such facts ,in the judgment of the court,
only constitute circumstantial evidence of negligence for
consideration by the jury, and not a legal presumption of
negligence, is distinctly shown by the concluding words,
that they only afford "reasonable evidence, in the absence

of explanation, from which negligence may be inferred," by
the jury, if it is so disposed.
The views above expressed have ever since been the

settled law of that court, yet we find it thereafter using
language which standing alone is susceptible of a different

meaning. In City, etc., R. R. Co. vs. Svedborg, 20 Apps.,
D. C, 543, it is said :

It is true, to make out a prima facie case, the bur

den of proof of negligence on the part of the defendant,
as the cause of the injury, was upon the plaintiff, but
this burden is changed, in the case of a passenger, by
showing that the accident occurred that caused the

injury to the plaintiff, while the latter was a passenger.

The burden of proof is then cast upon the defendant

to explain the cause of the accident. * * *.
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The happening of an accident to a passenger while
on or getting off a vehicle, under the control of the

carrier, and which, in the usual and ordinary course of
things, would not happen with proper care, casts the
burden upon the defendant of explaining the circum
stances of the accident so as to relieve itself from

liability.

Thereafter, the same court said in Knight vs. Metropoli
tan R. R. Co., 21 Apps., D. C, 494 :

That rule of presumption is always applied with

caution, and only where there is an absence of positive
proof of any definite act of negligence, or want of

skill, through the accident itself is of an unusual and

extraordinary character, and one that would not likely
occur without such cause. In such case, the presump
tion arising, the onus of explanation is imposed upon
the defendant.

That the court did not mean by this language to depart
from the law of the Weaver case, supra, is clearly estab
lished by what it said in Kohner vs. Capital Traction Co.,
22 Apps., D. C, 181, decided but one month later than the

Knight case, supra.

The plaintiff, as has been noted, has not specifically
proved negligence on the part of the defendant. He
has simply proved that he was a passenger on the
defendant's car, and that he was injured by the act of
the conductor of that car, and the doctrine of res ipsa
loquitur is thereupon invoked to show negligence. The

expression res ipsa loquitur, "the thing itself speaks,"
as stated in the case of Benedek vs. Potts, 88 Md. 52, "is
merely a short way of saying that the circumstances
attendant upon an accident are themselves of such a

character as to justify the jury in inferring negligence
as the cause of that accident." As Shearman and Red-
field in their work on Negligence say : "It is not that,
in any case, negligence can be assumed from the mere

fact of an accident and an injury; but in these cases

(that is, in the cases where the doctrine of res ipsa
liquitur applies) the surrounding circumstances, which
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are necessarily brought into view by showing how the
accident occurred, contain, without further proof,
sufficient evidence of the defendant's duty and of his
neglect to perform it." And those learned authors add
that "the fact of the casualty and the attendant cir
cumstances may themselves furnish all the proof of
negligence that the injured person is able to offer, or
that it is necessary to offer."
In the case of Griffen vs. Manice, 166 N. Y. 188, 193,

the Court of Appeals of New York, referring to this
doctrine and the citation just made from Shearman
and Redfield on Negligence, uses the following
language :

"I think a single illustration will show the correct
ness of the view of the learned authors, that it is not
the injury, but the manner and circumstances of the
injury, that justify the application of the maxim and
the inference of negligence. If a passenger in a car

is injured by striking the seat in front of him, that of
itself authorizes to inference of negligence. If it be
shown, however, that he was precipitated against the
seat by reason of the train coming into collision with
another train or in consequence of the car being de

railed, the presumption of negligence arises. The 'res,'
therefore, includes the attending circumstances, and,
so denned, the application of the rule presents prin
cipally the question of the sufficiency of circumstantial
evidence to establish, or to justify the injury in in

ferring the existence, of the traversable or principal

fact in issue, the defendant's negligence."
It is believed that the following quotations are justified

by the accurate and lucid treatment therein of the true

nature, application and effect of the doctrine of res ipsa
loquitur.
Salmond on Torts, page 29.

The rule that it is for the plaintiff to prove negli
gence, and not for the defendant to disprove it, is in

some cases one of considerable hardship to the plaintiff,
because it may be that the true cause of the accident
lies solely within the knowledge of the defendant who
caused it. The plaintiff can prove the accident, but he
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can not prove how it happened, so as to show its origin
in the negligence of the defendant. This hardship is
avoided to a considerable extent by the rule of res ipsa
loquitur. There are many cases in which the accident

speaks for itself, so that it is sufficient for the plaintiff
to prove the accident and nothing more. He is then
entitled to have the case submitted to the jury, and it
is for the defendant, if he can, to persuade the jury that
the accident arose through no negligence of his. This

maxim, res ipsa loquitur, applies whenever it is so

improbable that such an accident would have happened
without the negligence of the defendant, that a reason

able jury could find without further evidence that it
was so caused. "There must be reasonable evidence of

negligence"; it is said in Scott vs. London Docks Co.,
3 H. & C, 596, "but where the thing is shown to be
under the management of the defendant or his ser

vants, and the accident is such as in the ordinary
course of things does not happen if those who have the
management use proper care, it affords reasonable

evidence, in the absence of explanation by the de

fendant, that the accident arose from want of care."
There is not, indeed, even in these cases any legal pre
sumption of negligence, so that the legal burden of dis
approving it lies on the defendant. But the plaintiff
by proving the accident has adduced reasonable evi

dence, on which the jurors may, if they think fit, find
a verdict for him.

Pistorio vs. Washington Ry. & E. Co., 46 Apps., D. C. 479.
It is undoubtedly the law that, as between passenger

and carrier, where the causes which produce the acci
dent are peculiarly within the knowledge of the carrier,
the plaintiff may make out a prima facie showing of
negligence merely by proving the relation of the parties
and the happening of the accident. In such a case an

inference of negligence arises, which calls for rebuttal
by defendant carrier, and which in the absence of re
buttal or explanation, is sufficient to send the case to
the jury and to support a verdict for plaintiff. But
even this is not sufficient to cast upon the defendant
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carrier the burden of proving its lack of negligence by
a preponderance of the evidence. As was said in the
Sullivan case: "The rule that the mere happening of
an accident to a passenger is sufficient to create an

inference of negligence on the part of the carrier is
limited to certain well-defined cases, and, we think,
does not operate in any case to impose upon the carrier
the burden of establishing by the preponderance of the
evidence that it was free from the charge of negli
gence. The burden is always upon the plaintiff to
make out his case."

Sweeney vs. Erving, 228 U. S., 233.
In our opinion, res ipsa loquitur means that the facts

of the occurrence warrant the inference of negligence,
not that they compel such an inference; that they fur
nish circumstantial evidence of negligence where direct
evidence of it may be lacking, but it is evidence to be

weighed, not necessarily to be accepted as sufficient;
that they call for explanation or rebuttal, not neces
sarily that they require it ; that they make a case to be
decided by the jury, not that they forestall the verdict.
Res ipsa loquitur, where it applies, does not convert
the defendant's general issue into an affirmative de
fense. When all the evidence is in, the question for

the jury is whether the preponderance is with the

plaintiff.
Such, we think, is the view generally taken of the

matter in well-considered judicial opinions.
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HOLMES FEDERAL TAXES�Sixth Edition�George E. Holmes.

Bobbs-Merrill Co., Indianapolis, Ind. 1925.

HPHERE are commonly available but two general classes
of writings on taxation, the first a text reflecting the

author's concept of the subject-matter and a construction

necessarily tempered by a personal interpretation; the sec

ond, a development of the subject by an uncolored annota
tion of the law by the innumerable decisions coupled with
convenient indices. The former is quite readable, the latter
somewhat more reliable.
Mr. Holmes, member of the New York Bar, in the 1925,

sixth edition of his work on Federal Taxes, has followed
his previous practice of combining the benefits of both
methods. His presentation reads as a textbook. In a

natural sequence the various acts are, section by section,
compared and differentiated, most exactingly annotated
with the court decisions and departmental rulings, and so

thoroughly indexed that the contents are available to the
non-tax lawyer with an agreeable facility. As a desirable

supplement to the bare decisions, numerous exemplifica
tions of the points raised clarify the technicalities of the
law.
The comments of Mr. Holmes are definitely ear-marked

as such, and hence their identity and worth are not lost
in the excerpts from the rulings and authorities cited. The
author does not prejudge the construction by a partisan
and incomplete report of Bureau rulings, and one of the
chief evidences of the value of his effort is found in its
impartial exposition of the law as it has been interpreted
by all the departmental and court decisions. In a word, a
picture of the status of the law as of the date of the printing
of the book is afforded and made available through a

natural presentation aided by an exhaustive subject-head
index.
The substantive laws and decisions are collated and the

theories which underlie the statutes and rulings explained.
382
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The congressional intent as expressed in reports and de
bates is adverted to as an assistance to an interpretation of
the law, and a consideration is given to the doctrines of
statutory construction developed from the decided cases.

The constitutionality of the various phases of the Revenue
Acts is discussed and the leading cases on this subject
are abstracted and reviewed.
The book treats to a considerable extent of the pro

cedural and administrative sections of the Revenue Laws.
This feature seems valuable as these provisions must be
observed in the protection of the rights of the taxpayer.
The difficulty attendant upon a separate consideration of
each of these many provisions is lessened by the author's
summation of principles in the several appropriately titled
chapters. The enumeration and explanation of the nature
and availability of remedies, both administrative and
judicial, is helpful to the practitioner who would safeguard
his clients' interests. The disclosed meaning and scope of
the law is made practicable by pointing out the avenues of
relief.
There is contained, in addition to the foregoing, a reprint

of all the Revenue Acts from the Act of 1909 to the present
Act of 1924, an index of the Departmental Regulations
and rulings, tables of forms, and a copy of the Rules of
Practice before the United States Board of Tax Appeals.
Of course, due to its bound form, the volume does not

compete with the loose-leaf, annotated-to-the-minute tax
services. It can only reflect the status of the law at the
time of its publication together with a discussion of the
trend of decisions as a guide to construction. The author,
in the preface, explains and states his objective as follows:

"The law is by no means settled. Some of the most

important questions remain undecided by any final

authority. Comparatively few cases have reached the

Supreme Court. Relatively few questions, however,
remain undiscussed and decisions finally to be ren

dered will not be unaffected by the thought which has
been given up to this time. It is, therefore, particu
larly opportune to discuss not only established prece

dents, but also the less definitely formulated thought
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and discussion which have taken place. More than
ever before the author has attempted in this edition to

place before the reader, for what it may be worth, this
constantly increasing body of general knowledge of
the principles underlying the Income Tax."

It is believed that the book develops the fundamentals of
the Income Tax ; that it reflects the fair purport of depart
mental thought and decision, and hence that it well con
forms to the outline which its author has described.

J. K. P., Jr.

PRINCIPLES OF CORPORATION LAW. By William W. Cook. Uni

versity of Michigan. 1925.�pp. XVII, 815.

This text, according to its author, is "an experiment to
condense, simplify and clarify the law, for the use of the
lawyer, law student and layman." Mr. Cook, who unques

tionably has given us one of the most authoritative treat
ises on the law of corporations, recently reaching its

eighth edition, has attempted in this treatise to give us a

miniature of the larger work by condensing the text, elimi
nating much that is found in the footnotes of his treatise,
and by simplifying the matter in such a way that the stu
dent may obtain the more important rules and principles
readily.
Notwithstanding this convenience, the book is rather a

current of principles of the cases, accurately stated, than a

book planned to bring out the underlying conceptions and
the interrelations of the various topics of the subject to
one another. The titles to the chapters show this some

what: "Definitions and Characteristics" (ch. 2) ; "Sub
scriptions to and Liability on Stock" (ch. 2) ; "Watered
Stock" (chs. 4, 5) ; "Sales of Stock" (Ch. 6) ; "Pledges and

Mortgages of Stock" (ch. 8) ; "Brokers and their Con
tracts" (ch. 9) ; "Dividends" (ch. 12) . There are other

chapters on Fraud, Ultra Vires, Constitutional Amendment
of Charters, Bonds and Mortgages, Receivers, Foreclosures,
Taxation, Reorganization, Dissolution and Forfeiture of
Franchises, and a short chapter on Public Service Corpora
tions. One sees immediately that this is in part the con

venient classification of encyclopedias and of texts devised
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for the practitioner rather than, one so arranged as to give
the student a coherent idea of the whole.
Of course, such a mode of development as the latter, in

every subject of the law, is more characteristic of the case

book treatment than that of the text book. This is nat

urally so, because texts are usually devised for men already
trained in the law, whereas the case book is always prima
rily a book of instruction. It cannot be said, therefore, that
Mr. Cook's new work is not of much value�at least to

young lawyers or to students for uses collateral to their
regular work. On the one hand, however, it would be
hardly advisable for students to study such a book as the
basis of a course on corporations. In fact the underlying
ideas and relations of the various parts of the subject
should be well developed in the student's mind before
attempting to fill in the structure by means of a book
which only gives principle after principle, and the topics of
which are classified rather for the convenience of the prac
titioner. On the other hand, this text is a rather more

complete statement of the existing law of corporations and
its variations in different jurisdictions than can be found in
the better students' texts on the subject.
No one questions the outstanding position of Mr. Cook as

a lawyer and writer on corporation law. In fact, his larger
treatise is one of the best works we have on the subject, if
not the best. But if experiments in text reduction of this

sort are to be successful, they will probably have to be
more than mere condensations, since the coherent develop
ment of principles underlying each compartment must

always be as nearly a complete whole as possible in books

used for instruction. Here, then, this text falls short.

Rather what Mr. Cook has given us is an accurate state

ment of the principles without the statutory law but with

valuable text material embodying Mr. Cook's practical
knowledge of the subject. The fullness of the text (from the

standpoint of a student's text book) and the incorporation
of the most recent cases of both the state and federal courts

given in a terse and lucid style are the valuable character

istics of the book�valuable to every student. In practice,
as the editor himself understands, his larger treatise on
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the law of corporations will have to be consulted rather
than this text.
Mr. Cook wastes no time or words in getting to the prin

ciples of law in a practical and non-theoretical way, and

tersely and accurately states the courses of decision and
variations of corporation law. He is and has been for many
years a practical lawyer and writer of distinguished ability,
all of which is reflected even in this smaller edition of his
larger treatise. In these respects it is far superior to the

average shorter text book, but it overlooks the thorough
going analysis and historical development of the subject
so necessary in the teaching of law.

Frederick J. de Sloovere.
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NOTES AND COMMENTS
THE GAIN AND LOSS PROVISIONS UNDER THE REVENUE

ACT OF 1918 AND PRIOR ACTS�PROPERTY ACQUIRED BE
FORE MARCH 1, 1913.

The Supreme Court has recently decided two very important tax
ation cases1, construing the far-reaching provisions of the Revenue
Acts prior to the 1921 law respecting gain and loss on the disposition
of property acquired before March 1, 1913, and validating the present
departmental construction.2 The history of the controversy is deemed
of sufficient interest to warrant a brief outline.
The sixteenth amendment to the Constitution, ratified in a procla

mation of the Secretary of State on February 25, 1913, sanctioned the
levy of a tax on incomes without regard to the apportionment re
quired of other direct taxes. This date, or February 28, 1913, adopted
for purposes of convenience as the birthday of income taxation by the
Revenue Act of 1914,3 and all subsequent acts,4 provided a dividing
line or wall on the one side of which was income or capital beyond the
reach of a direct unapportioned taxation, and on the other an income

subject to a constitutional tax without regard to any census or enu

meration. Under the tax laws enacted in pursuance of this authority,
income has been judicially defined to be " 'The gain derived from

capital, from labor, or both combined,' provided it be understood to
include profits gained through sale or conversion of capital assets."5
Without considering the soundness of the theory, it is noted that

the regulations promulgated under the earlier tax laws proceeded
upon an assumption that both income and capital existing prior to the
incidence of the Revenue Act of March 1, 1913, was beyond the reach
of a direct tax, and they provided a basis for computation of gain
upon a subsequent sale of assets acquired theretofore which recog
nized a freezing of capital on March 1, 1913.6 Commenting on this,
Woolley, circuit judge in Ludington vs. McCaughan? said :

1 United States vs. Harriet Rogers Flannery et al, No. 527, October
Term, 1924, and Blakeley D. McCaughn vs. Charles H. Luding
ton, No. 783, October Term, 1924, both decided April 13, 1925.

Opinions by Mr. Justice Sanford. Mr. Justice McReynolds and
Mr. Justice Sutherland dissenting.

2 Articles 1561 et seq. of Regulations 45 as amended by T. D. 3206.
See 23 T. D. 763.

8 Comp. St. �� 6319 et seq.
4 Revenue Acts of 1916, 1917, 1918, 1921 and 1924.
6 Eisner vs. Macomber 252 U. S. 189, and see Doyle vs. Mitchell Bros.

Co., 247 U. S. 179.
6 Regulations 33 promulgated with respect to each of the 1913, 1916

and 1917 Acts and Regulations 45 with respect to the 1918 Act

prior to its amendment by T. D. 3206.
' 1 Fed. (2d) 689.
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"This conclusion was based upon the theory that all increment
or increase in value accrued up to that date should be regarded
as capital value and not income, because prior to that date Con
gress had no power to levy an unapportioned tax upon income
derived from property, as held in Pollock vs. Farmers' Loan &
Trust Co., 157 U. S. 429, 15 S. Ct. 673, 39 L. Ed. 759, and 158
U. S. 601, 15 S. Ct. 912, 39 L. Ed. 1108. Congress consistently
followed this theory in the Revenue Acts of 1910 (Comp. St.
1913, Sees. 6319 et seq.), 1916 (Comp. St. 1918, Sees. 6336b et

seq.), 1918 (Comp. St. Ann. Supp. 1919, Sees. 6336-l/8bb), and
1921 (Comp. St. Ann. Supp. 1923, Sees. 6336bb), by making the
fair market price or value of property as of March 1, 1913, the
basis for determining the gain derived from its sale or disposi
tion. Some of these acts, in different terms, likewise made the
fair market price or value as of March 1, 1913, the basis for
ascertaining "loss sustained" in the sale of property acquired
before that date. It was thought, therefore, that if a gain, in
crement, or increase of value, accruing before March 1, 1913,
was to be treated by Congress as capital value, and as such was

not constitutionally taxable as income, it followed, quite reason

ably, that the value of property on that date should likewise be
treated as capital value for the purpose of ascertaining deducti
ble loss."

It is evident that in the event of a steady rise in values no injus
tices are worked by this concept, and by it there would be levied a tax
on increases in value subsequent to March 1, 1913, a true tax on a

real earning or "gain derived from capital." But inconsistencies
arose; practical difficulties, in that taxes were imposed on what were

patently "paper profits." The cases of Goodrich vs. Edwards' and
Brewster vs. Walsh,9 are illustrative of this situation. There is given
in the footnotes,10 a schedule of the facts and contentions involved in
these cases and a summarization of the pertinent sections of the reve

nue act.

In the first transaction in the Brewster vs. Walsh case the sales

price was equal to the cost, but the March 1, 1913, value was $40,000
less than the cost or sales price, and the Government had imposed a

8 255 U. S. 527.
� 255 U. S. 536.

Claimed
"Case 3/1/13 Claimed by U. S. by Taxpayer

Cost Value Sales Gain Loss Gain Loss

Brewster va. Walsh (1) . . . $191,000 $151,845 $191,000 $39,155 None None
(2)... 231,300 164,480 276,150 101,670 $44,850 None

Goodrich vs. Edwards (1) 500 695 13,931 13,236 None None
No

(2) 291,600 148,635 269,346 120,711 None claim
95,175 116,325 95,175 None None None 21,150

McCaughn vs. Ludington 32,500 37,050 3,867 None 28,630 None 33,183

The Revenue Acts under which these transactions arose all con-
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tax on this increase in value from March 1, 1913, to the date of the
sale. The court stated, "It is . . . very plain that the statute im

poses the income tax on the proceeds of the sale of property to the
extent only that gains are derived therefrom." As no increase over

the cost of the property was received upon its sale, it was held that
there was no gain subject to tax. In the second transaction in which

property was sold for an increase of $45,000 over its cost, and $100,-
000 over its value on March 1, 1913, the court held the gain could only
be the excess of the sales price over the cost.

The Goodrich vs. Edwards case involved, inter alia, the sale of
property at an increase over the March 1, 1913, value, but at a price
less than its cost. The court held there was no gain involved, but
was silent as to the presence of any deductible loss. Following these
cases the Commissioner of Internal Revenue formulated rules con

struing the gain and loss provisions. These rules, embodied in T. D.

3206, may be restated as considering for tax purposes the least gain
if the sales price exceed both cost and March 1, 1913, value; the least
loss if the sales price be less than both cost, or March 1, 1913, value;
and no taxable gain or deductible loss if the sales price be intermedi
ate the cost and the March 1, 1913, value. This, it is apparent, is not
a proposition entirely deducible from the terms of the opinion and
decision in the above cases, which refer only to gains�but is, first,
an application, e cowverso, of the finding to losses and, secondly, a

formulation of the rule to take care of the situation not covered by
either the decision as to gain or the construction as to loss, i. e., where
the sales price is between the cost and the March 1, 1913, value.
The theory of the rule is logical. By a comparison of the cost and

sales price, if a gain is indicated or a loss denoted, this real or actual
result is tested by the basis provided by the statute for a determina
tion of the adjustment to taxable income or allowable deductions.
But it is only this resultant actual gain or actual loss which can be
further considered and its nature as such gain or such loss may not
be reversed. An actual gain may not become a statutory loss, nor
may an actual loss become a statutory gain. The statute was deemed
simply to provide a basis or measure by which it could be ascertained
to what extent, if at all, this actual result might be a tax adjustment.
The March 1, 1913, value becomes indicative of when the net actual
loss or actual gain accrued, and if wholly prior thereto it becomes
entirely inoperative from a tax standpoint, if wholly subsequent
thereto it becomes entirely a tax adjustment; but if the March 1,
1913, value indicates that the net result accrued from a value

tained a provision substantially as follows :

"For the purpose of ascertaining the gain derived, or loss sustained,
from the sale or other disposition of property, real, personal or mixed,
the basis shall be�

(1) In the case of property acquired before March 1, 1913, the fair
market price or value as of that date; * * *." (Sec. 202, Revenue
Act of 1918.)
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fluctuation partially prior to and partially subsequent to March
1, 1913, then that portion of the actual gain or actual loss arising
subsequent to March 1, 1913, alone is a taxation adjustment.
The decision in the Brewster and Goodrich cases followed a con

fession of error entered on behalf of the Government by the Attorney
General," and though no mention was made of it in those decisions,
the Attorney General in his brief assumed without argument that the
gains and losses must be treated alike. The construction was later
sanctioned, made the subject of an opinion given the Secretary of the
Treasury by the Attorney General.

The Flannery vs. United States and Ludington vs. McCaughn cases

presented to the Supreme Court for the first time a question concern

ing a loss arising under the same sections of the revenue acts as did
the gains of the Brewster and Goodrich cases. A summarization of
the facts and contentions involved are contained in the schedule in
the footnotes.10
In the Court of Claims and Circuit Court of Appeals the conten

tion of the Government that the gain and loss bases were necessarily
interdependent and mutually coordinate was not sustained. The
courts distinguished losses from gains and interpreted the law with
out conceding that the two must be similarly treated. The concession
of the Attorney General in the Goodrich and Brewster cases did not

spring entirely from a consideration of the inherent meaning of the
word "gain." The practice of taxing a statutory "net income" re

sulting from taking the market value as of March 1, 1913, as the basis
of the calculation in some instances imposed an income tax where no

gain in fact existed, viewing the sales price as compared with the

original cost. Such a tax, in the final analysis, would be unconstitu
tional in that it "would be practically upon and would have to be paid
out of capital, and therefore be a property tax as distinguished from
an income tax and void because not apportioned as required by the
Constitution in respect of all direct taxes." The court continued that
"in thus construing the Revenue Act of 1916 the Supreme Court evi

dently did not regard its language so clear as to require literal inter
pretation, but was found in accordance with its settled rule to adopt
this restricted construction in order to avoid constitutional doubt."13

Having thus established the consideration which led the Supreme
Court to distort an obviously unambiguous phrase so that it should
conform to a constitutional concept of income, the court proceeded to

demonstrate that no such constitutional limitation impeded the con

struction of a statutory provision for losses.

The sixteenth amendment authorized the levy of an unapportioned
tax on income from whatever source derived, anad thus income need

11 See comment in footnote (6) of opinion of Supreme Court in case of

United States vs. Flannery.
"Ludington vs. McCaughn, 1 Fed. 692, citing United States vs. D.

& H. Co., 213 U. S. 366; Texas vs. E. T. R. R. Co., 258 U. S.
204 and Arkansas Gas Co. vs. R. R. Commission, 261 U. S. 379.
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not, aside from congressional generosity, be reduced by outgo, expen
diture or loss suffered or sustained in independent transactions. In

comes, and not net incomes, were subjected to Federal taxation. In
the ascertainment of what constitutes that income which Congress
desires to tax, any statutory deduction which does not violate consti
tutional limitations may be granted. In other words, in prescribing
the rules governing the computation of income, Congress may not, by
any rule adopted, impose a tax on that which is, in reality, not in
come. But in the allowance of deductions from the statutory income
subjected to tax, Congress may allow unreal, arbitrary, or even, in

point of fact, fictitious deductions. It may, and does allow, a deduc
tion or credit for personal exemptions, earned incomes, capital gains,
net losses and other such contingencies which, in strict truth, have
no relation to income. Under prior revenue acts, losses actually sus

tained were not allowed as deductions from statutory taxable income
unless incurred in the trade or business, etc. The court, therefore,
concluded that the deductibility and computation of losses was in the
sole discretion of Congress, and that in this absence of constitutional
limitation Congress meant what it said; that the statute being plain,
and its meaning clear, the statute itself being within the constitu
tional authority of the lawmaking body which passed it, the law
should be enforced according to its terms. It is patent that, taken
alone, the terms of the act are most unambiguous and leave no room

for construction. They clearly provide that the basis for computation
of loss shall be the March 1, 1913, value.

Thus, when the Flannery and Ludington cases came before the Su
preme Court, this apparently unanswerable reasoning of the Circuit
Court of Appeals and Court of Claims had denied a uniform construc
tion to the gain and loss provisions embodied in the same sentence in
the revenue act. The Supreme Court, however, premised its consid
eration of the facts involved upon the following observation :13

"It is clear, in the first place, that the provisions of the act in
reference to the gains derived and the losses sustained from the
sale of property acquired before March 1, 1913, were correla
tive, and that whatever effect was intended to be given to the
market value of property on that date in determining taxable
gains, a corresponding effect was intended to be given to such
market value in determining deductible losses. This conclusion
is unavoidable under the specific language of Section 202(a)
establishing one and the same basis for ascertaining both gains
and losses."

As an inescapable consequence of the interpretation sanctioned in
the Goodrich and Brewster cases, the court stated that13�

"As it was held in these decisions that the act of 1916 im
posed a tax to the extent only that gains were derived from the
sale, and that the provision as to the market value of the prop-

United States vs. Flannery, cited supra.
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erty on March 1, 1913, was applicable only where a gain had
been realized over the original capital investment, so we think
it should be held that the act of 1918 imposed a tax and allowed
a deduction to the extent only that an actual gain was derived
or an actual loss sustained from the investment, and that the
provision in reference to the market value on March 1, 1913,
was applicable only where there was such an actual gain or

loss; that is, that this provision was merely a limitation upon
the amount of the actual gain or loss that would otherwise have
been taxable or deductible."

And with reference to the alleged constitutional ground for the de
cision in the Goodrich and Brewster cases, continued:13

"The decision shows that it was not based * * * on any
constitutional question, but upon the conclusion that, as a mat
ter of construction, it was 'very plain' that the statute imposed
a tax upon the proceeds of sales 'to the extent only that the
gains are derived therefrom by the vendor.' "

The holding of the court is predicated upon such a plain statement
of its basis that no comment is necessary to develop the ratio deci
dendi. The patent result is to sustain in its entirety the departmental
construction hereinbefore indicated. The importance of the decision
is then of the highest degree�well meriting the comment of the court
in closing, that "decisions affecting the business interests of the coun

try should not be disturbed except for the most cogent reasons."14
This holding of definite finality by the court of last resort is inter

esting from a statutory construction viewpoint. In the Circuit Court
of Appeals one theory of construction was adopted�only to be dis
carded for another, producing a directly contrary result, by the Su

preme Court. In the Circuit Court the terminology of the statute
was deemed too unambiguous to warrant construction, the gain pro
vision was differentiated from the loss provision in its nature, and the
decisions of the cases involving gain were given no effect in the con

sideration of the cases involving losses due to this inherent difference
and to the presumption that a constitutional doubt had influenced the
decisions in the cases involving gains.
The Supreme Court vigorously denied that it had been actuated by

a construction to secure constitutionality in the Goodrich and Brew

ster cases, but assigned as the bases of the decisions the reasons

therein contained�the actual gain theory above cited. Of course, this
claim of a constitutional ground for the decision of the Supreme
Court with reference to gains had some effect upon the application of
the rules of construction to the Ludington case by the Circuit Court,
but clearly the interpretation of the statute was not wholly predicated
on this one premise. On the contrary, its construction would seem to

fall under the head of two principles of statutory construction, the
intent of Congress as expressed in the unambiguous words of the

14 Citing National Bank vs. Whitney, 103 U. S. 99, 102.
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statute, and the severability of the gain and loss provisions with the
necessary inapplicability of the decisions controlling in the case of

gains to the cases involving losses. This is a refutation of the
claimed operation of the doctrine of noscitur a sociis as a guide to an

interpretation with respect to losses, and permitted a de novo consid
eration of the statutory deduction for losses.
The Supreme Court overrode the distinction between losses and

gains so earnestly advocated by the Circuit Court, and regarded gains
and losses as correlative; in effective invoked the noscitur a sociis doc
trine and then regarded the Goodrich and Brewster cases as binding
in the instant cases.
If the constitutional limitation be discarded as an element of the

decision in the Goodrich and Brewster cases, though the holding be
most reasonable upon analysis, still the right to have recourse to con

struction would seem to be lost. The same canon of construction that
would justify this conclusion is the basis for the entire finding of the
Circuit Court�the first limitation upon the office of interpretation�
that where the subject matter is plain and unambiguous on its face
there is no room for construction.15 Thus, in United States vs. Gold-

Anberg}* the court stated:

"The primary and general rule of statutory construction is
that the intent of the lawmaker is to be found in the language
that he has used. He is presumed to know the meaning of
words and the rules of grammar. The courts have no function
of legislation, and simply seek to ascertain the intent of the

legislator. It is true that there are cases in which the letter of
the statute is not deemed controlling, but the cases are few and

exceptional, and only arise where there are cogent reasons for
believing that the letter does not fully and accurately disclose
the intent. No mere omission, no mere failure to provide for
contingencies, which it may seem wise to have specifically pro
vided for, justify any judicial addition to the language of the
statute."

And again, in Caminetti vs. United States," the Supreme Court ex
pressed this rule as follows:

"It is elementary that the meaning of a statute must, in the
first instance, be sought in the language in which the act is
framed, and if that is plain, and if the law is within the con

stitutional authority of the lawmaking body which passed it,
the sole function of the courts is to enforce it according to its
terms. * * *"18

"Lewis' Sutherland Statutory Construction, Vol. II (2d ed.) p. 702
�367 and cases there cited.

16 168 U. S. 95.
" 242 U. S. 470.

"Citing Lake County vs. Rollins, 130 U. S. 662; Bate Refrigerating
Co. vs. Sulzberger, 157 U. S. 1; United States vs. Lexington Mill &
Elevator Co., 232 U. S. 399; United States vs. Banks, 234 U. S. 245.
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As "there is no safer or better settled canon of interpretation than
that when language is clear and unambiguous, it must be held to
mean what it plainly expresses,"" the Supreme Court must be deemed
to have found that the language of the Act (footnote 10) pre
sented an ambiguity necessitating construction. Otherwise the gen
eral rule would have precluded any attempt to construe. And fur
ther, no other ground could be advanced to warrant recourse to
interpretation as the "construction to avoid unconstitutionality"
basis was emphatically renounced. The word "gain" was interpreted
to mean "actual gain" in order that the intention of Congress might
be given effect�that tax might be levied on the proceeds of sales
"to the extent only that gains are derived therefrom." The conceded
correctness of this holding in no way militates against a de novo

construction of the loss provision unless the two are interdependent.
More specifically, the same degree of ambiguity existing in both
clauses or both parts of the clause, inquiry into the intent of the
legislature respecting losses is available to the court unless the
doctrine of noscitur a sociis makes the construction as to gains
applicable to losses; the decision as to gains then becoming binding
as to losses. It is to be noted that the word "loss" is found in the
Revenue Act in immediate connection with and juxtaposition to the
word "gain."

In the brief filed in the Supreme Court in the Ludington case in

support of the claim of the taxpayer for an application of the bare
terms of the statute respecting losses to his case rather than those
terms as modified by an interpretation consonant with the Goodrich
and Brewster cases, the following excerpt from Russell Motor Car
Co. vs. United States, 261 U. S. 514, was cited to overcome the effect
of the noscitur a sociis rule of construction :

"Then it is said that inasmuch as the application of the word

'requisition' must be confined to private contracts, the other

words associated with it must be likewise restricted by virtue

of the maximum noscitur a sociis. That a word may be known

by the company it keeps is, however, not an invariable rule,
for the word may have a character of its own not to be sub

merged by its association. Rules of statutory construction are

to be invoked as aids to the ascertainment of the meaning or

application of words otherwise obscure or doubtful. They have

no place, as this Court has many times held, except in the

domain of ambiguity. Hamilton vs. Rathbone, 175 U. S. 414,
421; United States vs. Barnes, 222 U. S. 513, 518-519. They
may not be used to create but only to remove doubt. Id. More

over, in cases of ambiguity the rule here relied upon is not

exclusive. The problem may be submitted to all appropriate
and reasonable tests, of which noscitur a sociis is one. Here we
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have one word which it may be conceded applies only to private
contracts, but the other three words standing alone, it likewise
must be conceded, naturally apply to governmental contracts
as well * * *.
"* * * noscitur a sociis is a well established and useful

rule of construction where words are of obscure or doubtful

meaning; and then, but only then, its aid may be sought to
remove the obscurity or doubt by reference to the associated
words. Virginia vs. Tennessee, 148 U. S. 503, 519; Benson vs.

Chicago, etc., Ry Co., 75 Minn. 163."

The Supreme Court had already held that the intention of Con

gress, gathered from the Law in its entirety, was to tax actualities
and not arbitrary computations of a gain which, in reality, had not
been derived by the vendor of the property.21 Surely the word "gain"
does not, on its face, restrict itself to an actual gain. If this was

the intent of the legislature it was not plainly stated. The same

ambiguity with which the statutory word "gain" was tainted, obtained
equally with respect to the word "loss." A like doubt and obscurity
surrounded the Joss which had, in the case of gains, already justified
the recourse by the court to construction to preserve the intent of
Congress. The ambiguity inherent in the whole phrase confers juris
diction upon the court to exercise its interpretive functions, and so

construe the law as to ascertain and secure observance of the entire

legislation intent. The presence of this obscurity and doubt in the
statutory language negatives the claimed effect of the decision above
quoted22 insofar as in the court's interpretation it would preclude
recourse to the principle of construction embodied in the doctrine
noscitur a sociis. In fact, the case establishes that aid should be

sought from this source in the event of such an ambiguity as exists
in the act here involved.
In the determination of the Congressional intent, the observation

that the "meaning of a word may be ascertained by reference to the
meaning of words associated with it,23 is of particular pertinency.
In Section 202 of the Revenue Act, the terms "gain" and "loss" were
correlative. In their determination the law provided but a single
basis, i. e., in case of acquisition prior to March 1, 1913, the value on

that date. This basis, insofar as it related to a gain, had received a

restrictive construction, and the word "gain" had been interpreted
to mean "actual gain." So when the Flannery and Ludington cases

came before the Supreme Court, all the surrounding words had been

20 "Where the meaning of a statute is plain, it is the duty of the
courts to enforce it according to its obvious terms. In such a

case there is no necessity for construction (citing cases)."
Thornley vs. United States, 113 U. S. 310.

21 Goodrich and Brewster Cases, cited Notes 8 and 9.
23 Russell Motor Car Co. vs. United States, 261 U. S. 514.
23 Quoted and approved in Neal vs. Clark, 95 U. S. 708.
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impressed with a construction designed to secure a taxation of real
or actual results.
These associated words, and the intent of the legislator which they

establish because of their construction in the Goodrich and Brewster
cases, have a guiding influence upon the meaning of the provision
for losses; they restrict losses to actual losses, and delimit the
"basis" to but a measurement of the extent to which the actual loss

may be an allowable tax deduction. The court, in reference to this,
stated21 "that whatever effect was intended to be given to the market
value of property on that date25 in determining gains, a corresponding
effect was intended to be given to such market value in determining
deductible losses." Thus, a construction in the light of the associated
words accomplishes, with reference to losses, the same result as had
been secured for gains, and the court therefore held in overruling
the Circuit Court of Appeals, and the Court of Claims, that21 "for the
reasons stated, we think the question should be resolved according to
the earlier decisions * * *." J. K. P., Jr.

WHEN ALLEGED LOST ARTICLES ARE NOT LOST

A trust company was held to be entitled to the custody of a bond
found on the floor of a private room of a safety-vault department in
the case of SUcott vs. Louisville Trust Co., 265 S. W. 612.
In this case a Liberty bond was found by a renter of a safety

deposit vault box on the floor of a private room of the safety-vault
department of the defendant trust company. Only patrons of that

department were admitted. The plaintiff on finding the bond turned
it over to one of the officers of the defendant company, with the

agreement that should the
,
real owner not be found in six months it

should be returned to the finder. The real owner was not found, and
at the expiration of the six months the plaintiff asked for the return

of the bond, but the defendant refused.
The court held that the defendant's right to the custody of the

bond was superior to that of the finder. The trust company being
the agent of its customers, it occupied a fiducial relationship though
the real owner of the bond was unknown.
We quote here from the opinion of the court: "If the bond had

been found by the appellant on the street, or on the floor in a hotel,
or in the public part of a banking institution, or business house, or
any other place where the general public is expected to be, his right
to the custody as against all but the real owner would be clear; but
here he finds the bond in a private room, where only a limited class
of people have the right to be or can be, and that class composed of
the customers of a trust company which is the custodian not only of
the private rooms, where alone its customers may be, but of their
boxes in the safety vault.

" Flannery vs. United States supra.
25 March 1, 1913.
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"We therefore find no difficulty in saying that the bond on the
floor when picked up by the appellant was in the custody of the trust
company as the representative or agent of one of its customers, who
was the owner, and that the appellant properly turned the bond over

to such custodian as the representative of the real owner, who was

unknown to both of them."
The cases cited in this article will not bear out the contention of

the court in this case that articles found in places accessible to the

general public belong to the finder. The tendency of the courts is
to give the custody of the articles found in such places to the pro

prietor rather than to the finder.
The bond in this case was not really lost in the legal sense of the

word, so as to give the finder good title. There are in general two
tests to be applied in determining whether the article found was

really lost, and these are : First, Character of the thing found ; second,
place of finding. The case of Foster vs. Fidelity Safe & Deposit Co.,
145 S. W. 139, is not only similar to the above case but illustrates the
second test very clearly. The plaintiff, who rented a safe-deposit box,
while using the customers' private room discovered an envelope lying
on the corner of the desk, containing bills amounting to $180. He
delivered it to the officers of the company, who instituted a diligent
search for the real owner, but failed to find him. The plaintiff, on

being refused the return of the money as the finder, brought suit for
its return.
The court held that the money when discovered by the plaintiff was

in the possession of the deposit company, which owed a duty towards
the money and which, as against the plaintiff, was entitled to its

possession and custody subject to the rights of the real owner.

The rule laid down in these two cases seems to be in accord with
justice and the great weight of authority, considering the duties and
liabilities of a depositary. A depositary is in most respects governed
by the same rules as a bailee. Although it is true that the rigor
of the common law respecting the liabilities of bailees for mutual
benefits has been greatly relaxed, and the bailees are no longer held
as insurers of the goods, nevertheless an article is not lost in the legal
sense when it is in the possession of another. In these cases only
clients could obtain access to these vaults, and they were guarded by
two or three doors, together with an employe of the depositary observ
ing every move that was taken in the room. Whether in these cases,
if the property has not been turned in by the finders, the real owner
could have held the company liable on the question of negligence is
a point not involved in these cases, suffice it to say that it is the duty
of the depositary to do all in its power to retain the property for the
true owner. That is what it undertook to perform. The cases, how
ever, turn more on the question of possession. At no time can it be
said that the depositary lost possession of the articles.
It has been held that if the article is in the possession and protec

tion of the owner of the place where it is found it is not lost in the
legal sense. This doctrine has been developed to such an extent that
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in the case of Goddard vs. Winchell, 86 Iowa 71, it was held that an
aerolite belongs to the owner of the fee of the land on which it falls
and not to the one who discovered it the day after its fall and dug it
up out of the ground.
It is true that many arguments may be advanced on both sides, but

in a case cited in a law journal (Maas vs. Amana Soc, 16 Alb. L. J.
76) it was held that a pedestrian upon a highway who first discovers
an aerolite cannot claim title to it, the highway being a mere ease

ment for travel. Also cited in 25 Corpus Juris 1138. However, we
have cases on the other side of the question which do not carry that
rule quite so far. Hamacker vs. Blanchard, 90 Pa. 377, held that
where the finder was a domestic servant in a hotel her title to the
article found was good as against the proprietor. Tantum vs. Sharp-
less, 6 Phila. (Pa.) 18, supported the finder, who in this ease was a

railroad conductor, who had found some money in a car, in the regu
lar course of his employment, as against the receiver of the railroad.
But to offset these decisions, McDowell vs. Ulster Bank, 60 Alb. L. J.

346, decided that where a porter while sweeping out the bank found
a roll of bills under a table used by customers the bank and not the

porter was entitled to the money, quoting from the opinion of the
court: "I decide it on the ground of the relation of master and

servant, and that it was by reason of the existence of that relation

ship and in the performance of the duties of that service that the

plaintiff acquired possession of the property. ... I hold that the

possession of the servant of the bank was the possession of the bank
itself and that therefore the element is wanting which would give
the title to the servant as against the master."

There is one more case of interest on the extent of possession neces

sary, and that is Durfee vs. Jones, 11 R. I. 588. The plaintiff bought
an old safe and soon afterwards instructed his agent to sell it again.
The agent offered it to the defendant for $10, but the defendant re
fused to buy it. The agent then left it with the defendant, who was

a blacksmith, at his shop, for him, the defendant, to sell for $10,
authorizing him to keep his books in it until sold or reclaimed. The

defendant, upon examining it, found $165 in the safe. Neither the

plaintiff nor defendant knew the real owner, nor has he as yet been

found. The plaintiff claims not as the real owner by purchase but
as having a better title than the defendant to the money. The court

held that the general rule was that the finder of lost property is
entitled to it as against the whole world, excepting the real owner,
and that the place where it was found did not make any difference.
The plaintiff in this action cited many cases in which it was held that

money or other property voluntarily laid down and forgotten is not

in legal contemplation lost, and that of such money or property the
owner of the shop or place where it is left is the proper custodian
rather than the person who discovers it first. State vs. McCann,
19 Mo. 249. Lawrence vs. State, 1 Humph, 228. McAwoy vs. Medira,
11 Allen 439.
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Where the line in these cases should be drawn is difficult to state.
It would seem that each case depends on its merits and the jurisdic
tion. In England the trend of the decisions are that the owner of the

property on which the article is found or the master of the servant

who finds the article is entitled to it as against the finder, to a

greater degree than in the United States, as evidenced by the case of
South Staffordshire Water Co. vs. Shorman, 2 Q. B. 44. In this case

the landowner was entitled to gold rings found by a laborer while

cleaning out a pool on his employer's land.

Several definitions of lost articles are here given to show in general
when an article is really lost in the legal sense:
"Goods and chattels are lost only when possession has been casually

and involuntarily parted with, so that the mind has no impress of
and can have no recourse to the event."

In Laucks vs. Gallogy, 1 Misc. 22, 24, the court lays down this defi
nition: "In order to constitute legal losing the thing must have been
actually lost by the owner and not merely mislaid; that is, he must
not voluntarily and purposely have laid it away in a certain place
for a time with the intention of retaking it and thus have forgotten
where he had placed it, but it involuntarily and accidentally as

respects the owner gotten out of his possession."
"An article left in a shop or on a table in a bank is not lost, and it

is the duty of the shopkeeper to take possession of the pocketbook to
ascertain the real owner; and the finder is not really a finder and is
not entitled to it."
After a review of the authorities on this point, although these

cases favor the owner of the property on or in which the articles are

found that, nevertheless, they are, in accordance with the weight of
authority and in a great majority of cases, are in accordance with
justice to the parties concerned. So that in the case of Silcott vs.

Louisville Trust Co. it undoubtedly conforms to the majority rulings
on this point. E. A. M.

TITLE

Crowley vs. Lewis, 239 N. Y. 264 (Court of Appeals of New York,
January 21, 1925)

Agency�Suit by an Undisclosed Principal on a Contract Signed
and Sealed by the Agent

The recent case of Crowley vs. Lewis, 239 N. Y. 264, decided in
Court of Appeals of New York January 21, 1925, has decisively set
tled a point that has caused much discussion in the intermediate
courts of that state.
The question which arose on appeal was whether a contract un

der seal could be enforced against persons not parties to the instru
ment on the theory that they were undisclosed principals in whose
behalf the contract was executed.
The court in deciding this question went back to the rule laid

down in Briggs vs. Partridge, 64 N. Y. 357, decided in 1876 and
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quoted this rule as the prevailing law of the state. It was there
decided in effect that an undisclosed principal could neither sue

nor be sued on a sealed instrument. The court in substance said
that it did not feel at liberty to change this rule, which had be
come so firmly established in the jurisprudence of the state, point
ing to the fact that thousands of sealed instruments had been exe

cuted in reliance upon this ancient rule.
It is interesting to see how the rule in Briggs vs. Partridge has

weathered the storms of criticism that have arisen against it at
different periods of it's legal history. Judge Andrews in Briggs vs.

Partridge quoted the following rule laid down by Chief Justice
Shaw in Huntington vs. Knox, 7 Cushing 374, "When a contract is
made by deed, under seal on technical grounds, no one but a party
to the deed is liable to sue upon it, and therefore it made by an at

torney or agent it must be made in the name of the principal in or

der that he may be a party."
This rule stood the test of legal criticism for many years in New

York State; but in Stanton vs. Granger, 109 N. Y. Supp. 134, af
firmed in 193 N. Y. 656, decided in 1908, although the rule in Briggs
vs. Partridge was followed, still there was a dissenting opinion
written in that case criticising the accepted rule.
There then followed a line of cases which although they adhered

to the rule still said that the time was approaching when the strict
rules of the Common law in respect of seals should be relaxed.
In Lagumis vs. Gerard, 190 N. Y. Supp. 207 (1921), the plaintiff

was seeking specific performance of a contract to make a lease. The

complaint stated that the plaintiff's agent, in his own name, signed
and sealed the contract for a lease and also stated that the defend
ant knew the contract was made in his behalf. The defendant de
murred to this complaint and the demurrer was overruled.
This case was followed by Van Ingen vs. Belmont, 200 N. Y. Supp.

847, decided in 1923. These cases emphasized the fact that much of
the solemnity of the seal had vanished and that it should be the
endeavor of the courts to give effect to the agreement of the parties
rather than cling to an obsolete technicality.
This case reestablished the rule laid down almost 50 years ago.

Apparently it can only be abrogated by legislative enactment.
M. G. P.

LIABILITY OF CHARITIES FOR THE NEGLIGENCE OF THEIR

SERVANTS.

From an early date in the history of the law, it has been gener

ally settled that charitable institutions, such as hospitals not con

ducted for private gain, are not liable to patients for injuries
caused by the negligence of the servants of the charity, provided
due care had been used in their selection. This exemption from

liability under the rule of respondeat superior has been declared by
the courts of practically all states which have, however, placed that

exemption upon widely divergent theories, ranging from the view
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that, since a charity is really doing something that the government
should do, it is entitled to governmental immunity in this respect,
to the waiver theory, the idea that the patient by placing himself
in the care of the hospital has agreed to accept its servants as

his own; from the theory that to let the moneys of a charity be used
to satisfy a private claim would be a diversion of the trust funds,
to the view that public policy demands the furthering of charitable

objects by granting such immunity.
The liability of a charity to strangers, i. e., those not its bene

ficiaries or servants, such as persons run down by hospital ambu

lances, is not nearly so well-settled, having been passed upon in com

paratively few of the state courts and that, for the most part, quite
recently, and the decisions, moreover, even where they exist, are in
decided conflict. To give some idea of the reasoning set forth in the

existing cases and to afford some idea of the way the courts which
have not yet passed upon the question are likely to hold, if consistent
with the theories of charitable exemption to which they have
adhered in cases involving injuries to patients, the scheme of this

article, after treating briefly some of the exceptions and attempted
qualifications of the rule that a charity is not liable to its patients for
the negligence of its servants, will be to state seriatim the various
theories upon which this exemption has been sought to be based,
under each the states adhering to it and the rule which that particu
lar theory has led to or is likely to lead to with reference to liability
to mere strangers.
For a long time, Rhode Island was the only state which held a

hospital liable to its patients, this liability being declared by the

highest court of that state in Glavin vs. Rhode Island Hospital, 12
R. I. 411, decided in 1879, and continuing till changed by statute in
1896, General Laws of Rhode Island 538, which placed Rhode Island
in harmony with other jurisdictions. But, as recently as 1915, the
Supreme Court of Alabama in Tucker vs. Mobile Infirmary Asso
ciation, 191 Ala. 572, granted a recovery to a paying patient for
the negligence of an attendant in scalding her while under an anes

thetic, laying great emphasis upon the hospital's receiving pay. That
the courts of Minnesota also incline slightly toward this view is in
dicated in the holding of Mulliner vs. Evangelischer Diakonniessen-
verein, 144 Minn. 392, decided in 1920, that a charitable hospital,
the receipts of which from pay patients exceed the cost of mainte
nance, is liable for negligent injury to a patient paying the regular
scheduled rates for services; and one of the latest courts to pass
upon the question, that of Oklahoma, with practically no discussion
of cases or theories, in City of Shawnee vs. Roush, 223 Pac. 354,
rehearing denied February 19, 1924, kicked over the traces completely
with the holding that a pay patient in a municipal hospital may
recover for negligence of attendants. Other courts, without denying
the rule, have qualified the exemption by not allowing the charity to
plead it where the contract between it and the patient expressly
provided otherwise, as in Roche vs. St. John's Riverside Hospital,
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161 N. Y. Supp. 1143, decided in 1916, where the defendant was held
liable for breach of contract to care for an infant by which he was

permitted to be burned by getting against a steam-pipe. Ward vs.

St. Vincent's Hospital (1889), 57 N. Y. 784; Armstrong vs. Wesley
Hospital (1912), 170 111. App. 81; Lavere vs. Smiths Falls Public
Hospital (1915), 35 Ont. L. Eep. 98. The general rule, established by
the great preponderance of authority, however, is that the charity is
not liable even though it receives pay from the patient or beneficiary.
The theories may be reduced to five general heads :

I. In carrying on the functions of government it is often needful
to delegate to boards of individuals some portion of the governmental
power. Such boards, in the absence of personal neglect, are not

answerable for the faults of the servants they officially employ. As
stated by a writer in 12 Harvard Law Review 128, the reason given
is that the servants also become agents of the Government. Non

governmental corporations engaged in rendering gratuitous services
to the public, in view of their essentially public character, were at
first regarded as falling under the class of governmental boards.

Holiday vs. St. Leonards, 11 C. B. N. S. 192, is the leading case on

this theory, and American courts were for a time disposed to adopt
this reasoning even after it had been repudiated in England, Mersey
Docks Trustees vs. Gibbs, 11 H. L. 686, but it is now generally realized
that only corporations with strictly governmental' powers are to be

exempt from this liability. Traces of this earliest though now dis
carded theory may be seen in the recent case of Noble vs. Hahneman

Hospital of Rochester, 112 N. Y. App. Div. 663, denying liability on

the ground that in it the servant of the institution was performing
a governmental function.
II. Far more influential at the present time is the trust fund

theory, which seems to have governed the early New York cases and
is today followed by the courts of Massachusetts, Illinois, Kentucky,
Wisconsin, Maryland, Michigan, Missouri and Pennsylvania. It is,
in substance, that when a trust fund is created for the purposes of

charity it would be misappropriation to allow any part of it to go as

damages for injuries. Few courts, even in some of the states just
enumerated, have had the temerity to follow their theory to its natural

result, for, as stated by the Alabama court in Tucker vs. Mobile

Infirmary Association, supra, "Followed to its logical conclusion, the
trust theory must result in an absolute immunity from damages of

any character" and, in effect, create institutions which are above the
law. A fortiori, this theory should logically confer also impunity for
injuries to persons not in any way beneficiaries of the charity, and
it has been so interpreted. The law was so declared as early as 1888
in Pennsylvania, in 1917 in Maryland, and in 1923 in Massachusetts
and Wisconsin, while the Kentucky case of Emery vs. Jewish Hospital
Association, 236 S. W. 577, decided in 1921, contains dicta clearly to

that effect. In Fire Insurance Patrol vs. Boyd, 120 Pa. 624, it was

held that an insurance patrol company formed to protect all property
without discrimination from fire was a public charity and, having
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no funds which had not been contributed for the purposes of charity,
would not be held liable for the negligence of its servants in throwing
tarpaulins into the street the day after a fire, one bundle of which
killed the plaintiff's intestate. So, in Maryland, a fireman injured
through the defective condition of a fire escape attached to the realty
of a charitable corporation administering a trust fund for the care

of indigent insane was not permitted to recover damages against the
corporation for his injuries. Loeffler vs. Trustees of Sheppard and

Enoch Pratt Hospital, 130 Md. 265. A hospital was held not liable
for injury to pedestrians hit by its negligently driven automobile
in Foley vs. Wesson Memorial Hospital, 246 Mass. 363; while in

Wisconsin, the Y. W. C. A. was held not answerable to a passerby
hurt by the falling of a screen negligently placed in its window.
Bachman vs. Y. W. C. A., 191 N. W. 751.

III. More prevalent than even the theory just discussed and in fact

adopted in some form or other by practically all jurisdictions which
do not subscribe to the trust fund doctrine is the idea that the im

munity of charities, at least so far as patients are concerned, is

required by public policy. "Were it not so," says the Supreme
Judicial Court of Maine in Jensen vs. Maine Eye and Ear Infirmary
(1910), 107 Me. 408, "It is difficult to discern that public gift and

public aid would not long be contributed to feed the hungry maw of

litigation, and charitable institutions of all kinds would ultimately
cease or become greatly impaired in their usefulness," quoted in

part by the court in Duncan vs. Nebraska Sanitarium and Benevolent
Association (1912), 92 Nebr. 162. Similar reasoning appears in the

very recent New Jersey case of D'Amato vs. Orange Memorial Hos

pital (1925), 127 Atl. 340. Only two of the courts adopting this
theory have definitely extended it so far as to hold a charity not
liable to strangers injured by the negligence of its servants. Ver
million vs. Women's College (1916), 104 S. C. 197; Fordyce vs.

Women's Christian Library Association (1906), 79 Ark. 550. The
Virginia court, on the other hand, in the recent and excellently rea

soned case of Weston's Adm'x vs. Hospital of St. ^Vincent of Paul,
107 S. E. 785, while adhering to the public policy theory, holds that
it does not apply to strangers, and this seems the saner view of
public policy, which can seldom be promoted by placing more institu
tions in effect above the law.

IV. A fourth theiry relies upon a constructive waiver by the
beneficiary when he submits himself to the ministration of the charity
of any right to claim damages for the negligence of the servants that
it furnishes and which he impliedly makes his own servants. This
is the theory relied upon by the Federal courts and is now firmly
established in California. Powers vs. Massachusetts Homeopathic
Hospital (1901), 109 Fed. 294; Paterlini vs. Memorial Hospital Asso
ciation (1916), 232 Fed. 358; Burdell vs. St. Luke's Hospital (1918),
37 Cal. App. 310. It has also been relied upon in single cases in
several states and seems to have been adopted in one of the lower
courts of New York in the recent case of Phillips vs. Buffalo General
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Hospital (December 9, 1924), 239 N. Y. 188, but Pound, J., writing
for the upper court, expressly repudiated the doctrine as "logically
weak." It is open to the patent objection that in many cases the
patient when taken to the hospital is unconscious or in such pain
that he is not fit to waive his rights. Under this theory, of course,
a charity would be fully liable to strangers injured through its
negligence or that of its servants.

V. Charles Zollman in his Law of Charities writes that in some

of the later cases an effort has been made to determine the liability
of a charity for negligence by determining what the charity has
undertaken to do and holding it liable for failure to do it, and he
submits this as a promising road for escape from the present wilder
ness of conflicting decisions. The first case in which this idea was

expressed seems to have been the English case of Hillyer vs. St.
Bartholomew's Hospital (1909), 2 K. B. 820, and since Mr. Zollman
wrote similar language has been used in Phillips vs. Buffalo General

Hospital, supra. In the latter case it was decided that a patient,
brought unconscious to a charitable hospital and paying for all
services rendered, could not hold it liable for the negligence of an

orderly, since the hospital merely undertook not to heal through the

agency of others but to supply others who would heal to their own

responsibility. If this theory, which, indeed, is not so obviously
illogical as some of the other doctrines, be accepted, a stranger may,
of course, hold a charity liable, for it cannot be conceived that the

charity undertook to do anything with reference to him before In

juring him.
A patient injured through the negligence of the servants of a

charitable institution could not, therefore, recover except in Oklahoma
and Alabama; whereas a stranger injured by such negligence, if he
can persuade the court to make the logical deduction from the theory
to which it subscribes, should recover in all jurisdictions except the
trust fund states or South Carolina and Arkansas.

E. E. R.

THE ORIGINAL AND STILL LEADING ANTI-TRUST CASE�
DARCY VS. ALLIEN.

Blackstone defines a monopoly as: "A license or privilege allowed

by the King for the sole buying and selling, making, working, of any
thing whatever, whereby the subject in general is restrained from the

liberty of manufacturing or trading which he had before." (4 Black-

tone Comm., 159.)
In its popular sense, a monopoly is understood to mean such an

exclusive control of a commodity, service or traffic in a given market

as enables the one having such control to raise the price of a com

modity or service materially above the price fixed by free competition.
(Webster's New International Dictionary.)
Monopolies are said to exist in three forms, viz : Monopoly by legal

grant�as patents; Natural Monopoly�as in minerals found only in

one locality; capitalistic monopoly or "trusts"�as instanced by
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nearly complete market control of tobacco and quinine. (Mr. Har
vey's lecture course on Trade Restraints and Monopolies.) Of this

general division, monopolies by legal grant and capitalistic monopolies
are by far the most numerous; and it is the writer's intention to

confine this epitome to monopolies of just such character.
At one period of the early English law the powers claimed by the

crown, in the matter of regulating trade and commerce, were both
extensive and vague. Where the practice of making exclusive grants
first arose it does not appear easy to say; Sir Edward Coke laid it
down that by ancient common law grants by the King in restraint
of trade were illegal. The patent rolls of the Plantagenets show few
instances of grants of monopolies, and we come down to the reign
of Henry VIII before we find much evidence of this exercise of the

perogative. Be this as it may, the dawn of the sixteenth century
brought with it a marked increase and expansion of trade and com

merce, and it was not unnatural that the crown should attempt to
regulate foreign trade by granting the monopoly of dealing with
various countries to different companies of merchants; however, it
must be noted that there was no real objection to this practice; for
any Englishman, of respectability, had the privilege of joining the
company should he so desire. (Jenk's Short History of Early English
Law.) But when the crown became over-zealous and insisted upon
granting monopolies of salt, sugar, soap, playing cards, silver lace,
and other commodities of every-day use�not to organized companies
but to court favorites, who made use of these privileges simply for
the purpose of cheating the public�popular indignation soon began
to assert itself.

The granting of such exclusive privileges was very common in
Great Britain previous to the accession of the House of Stuart, and
was carried to an oppressive and injurious extent during the reign
of Queen Elizabeth. The gift by the crowd of such grants as the
sole right to all the wild swan "betwixt London Bridge and Oxford,"
also the sole making and writing of bills, pleas and writs in a court
of law, were by no means uncommon.

This grievance, as above stated, finally became so unbearable that,
notwithstanding the opposition of the crown, which regarded the
power of granting monopolies as a valuable part of the prerogative,
they were abolished by the Statute of Monopolies, 1623, 21 Jac. I. C. 3,
which, in substance, declared that all monopolies, however granted,
should be absolutely void, with the exception of letters patent and
grants of privileges for terms not exceeding 14 years for the working
or making of new manufactures within the realm, in favor of the
true inventor. (Jenk's Short History of English Law.)
Nevertheless, various companies for the exploitation of the posses

sions of Great Britain continued to exist until well into the last
century, notwithstanding their essentially monopolistic character, this
being well illustrated by the case of the Great East India Company
vs. Sandys (1683), 10 State Trials 373, wherein the claim of an
exclusive right to carry on trade with India was upheld.
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Since the Revolution of 1688, charters have conformed to the
Statute of Monopolies�prohibiting exclusive grants. Government

monopolies on the Continent, however, are in no manner uncommon;
exclusive privileges of such character constituting one of the chief
sources of governmental revenue. There are some monopolies, never
theless, that are sanctioned by the law of all countries, and, of these,
copyrights and patent rights are the outstanding examples. Patent

rights, it will be remembered, are clearly excepted under the Statute

of Monopolies, 21 Jac. I. C. 3.
In the famous case of Darcy vs. Allien, clearly the leading case of

monopolies, 11 Coke 84, it was decided that a grant by the crown of

the sole right of making cards within the realm was void; also, that
a dispensation of license to have the sole importation and merchan

dising of cards, without limitation or stint, is against law, notwith
standing the 3 Eliz. 4, which imposes a forfeiture upon their impor
tation.

The facts in this famous case were substantially as follows: Edward

Darcy, Esquire, groom of the Privy Chamber to Queen Elizabeth,
brought an action on the case against one Allien, haberdasher, of
London, and declared that Queen Elizabeth had granted, by her letters
patent, the plaintiff, his executors and administrators, the sole right,
power, license and authority to provide and buy in any parts beyond
the realm all such playing cards as he thought good; and to import
them into the realm and sell and utter them within the same; and

that he should enjoy the whole trade, traffic, and merchandising of
all playing cards; and by the same letters patent, the Queen charged
and commanded that no person or persons should make, cause to be

made or bring any cards within the realm for a period of 21 years.

That the defendant, knowing of said grant and prohibition in plain
tiff's letters patent, caused to be made 80 gross of playing cards, and
had sold and uttered them to sundry persons, wherefor, the plaintiff
could not utter his playing cards. The defendant, except to one-half

gross, pleaded not guilty.
The principal question argued at the bar centered around the

validity of said grant to plaintiff of the sole making of cards within

the realm. It was resolved by Popham, Chief Justice, et per totam
curiam, after hearing the able arguments on both sides, that the said

grant to the plaintiff of the sole making of cards within the realm

was utterly void, and for two reasons: (1) That it is a monopoly, and
inconsistent with the common law; (2) that it contravenes divers

acts of Parliament. That it was in opposition to the common law

for four reasons: (1) That all trades by which men maintain them

selves and increase their substance are profitable for the common

wealth, and therefore, a grant of an exclusive privilege in one of them

is contrary to the common law as constituting a restriction of liberty;
(2) that a monopoly is prejudicial to all subjects, for there are three

inseparable incidents to every monopoly, viz, (a) that the price of

the same commodity will be raised, (b) that the commodity will not be
as good and merchantable as before, and (c) that it tends to the
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impoverishment of those excluded; (3) the Queen was deceived in
her grant, for the grant recites that it is for the public weal, when it
will be employed, for the private gain of the patentee, and against
the public weal; (4) the grant was prima impressionis without

authority of law or reason.

Therefore, the court resolved that the Queen could not suppress
the making of cards, within the realm, no more than the making of

dice, bowls, balls and the like which are works of labor and art,
although they serve for pleasure and recreation, and cannot be sup

pressed but by Parliament; nor a man restrained from exercising
any trade but by Parliament. Also, such charter of a monopoly,
being adverse to the freedom of trade and traffic, contravenes divers
acts of Parliament which for the advancement of trade and traffic
extend to all things vendible, notwithstanding any charter or fran
chise granted to the contrary or usage or custom.

That portion of the conclusion of the court which bears mainly
upon this subject, may be stated as follows: The crown never pos
sessed, under its prerogative power, the right to make exclusive

grants of letters patent; for such exclusive grants created monopolies,
which under the common law, were restraints upon trade and con

trary to public policy, and, hence, absolutely void and of no effect.

Also, under the Statute of Monopolies, Jac. I. C. 3, Parliament alone
possessed this privilege of exclusive grants.
The propositions of law as stated in the above case have never

been overruled or altered. Consequently, it is now, as it was then,
the common law on the subject of complete legal monopolies, as

evidenced by grants of letters patent. The statements made therein
have become so fiemly embedded in the common law of England and
this country, that further reference might tend towards superfluity;
still, quotations from one or two cases, in order to determine the

precise effect of this decision, muy serve a useful purpose. In State
vs. Standard Oil Co., 30 N. E. Rep. 290, and Butchers Union vs.

Crescent City Co., Ill U. S. 760, the court quotes at length from the
"case of the monopolies." In the former case it was said "monopo
lies have always been contrary to the spirit and policy of the common

law, because they tend to enhance prices, stifle competition, and
shackle industry." In the latter case, Mr. Justice Bradley cites
Darcy vs. Allien, 11 Coke 684, in support of the following: It is an

incontrovertible proposition of both English and American public
law that all mere monopolies are odious and against the common

law. The case was cited and commented upon the Slaughter House
Cases, 16 Wall 36, and Charles River Bridge vs. Warren Bridge, 11
Peters. See also Bienville Water Supply Co. vs. Mobile, 186 U. S.
212, Norwich Gaslight Co. vs. The Norwich City Gaslight Co., 25
Com. 19, The City of Chicago vs. Rumpff, 45 111. 90.

It is no doubt observed that up to this point the writer has dealt
entirely with exclusive legal monopolies; accordingly, the attention
of the reader is invited to the following general remarks on the sub
ject of trade restraint. From those voluntary restraints which
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tradesmen were often induced to impose on themselves by contract,
Courts refused to enforce stipulations of this character. In the lead
ing case of Mitchell vs. Palmer (1711), 1 p. Wms. 181, Chief Justice
Parker stated the objections to such restraints as follows: (1) By
such contracts a man disabled himself from earning a livelihood with
the risk of becoming a public charge; (2) such restraints tend to
give to the covenantee, the beneficiary of such restraints, a monopoly
of the trade, from which he had thus excluded one competitor, and
by the same means might exclude others.
The inhibition against restraints of trade at common law seems

at first to have had no exception, Year Book, 2 Hen. V, folio 5, pi.
26. However, it soon became apparent to the people and the courts
that it was in the interest of trade that certain covenants in restraint
of trade should be enforced. As stated by Baron Parke in Mallan vs.

May, 11 Mees. and W. 652, "contracts for the partial restraint of
trade are upheld, not because they are advantageous to the individual
with whom the contract is made, but because it is for the benefit of
the public at large that they should be enforced." It must be noted,
however, that the covenant embodying this restraint of trade must
be ancillary to the main purpose of a lawful contract. The restraint
must not be too general, nor in any sense be unreasonable; for, in
that case it becomes offensive and injurious, and hence, void on the
ground of public policy. Horner vs. Groves, 7 Bing. 735; Norden-
feldt vs. Maxim, Nordenfeldt Co., (1894), App. Cas. 535.

If the clear tendency of an agreement is to establish a monopoly,
restrain or destroy competition in trade, it will be void on the ground
of public policy and courts will refuse to aid in its enforcement. Salt
Co. vs. Guthrie, 35 Ohio, 666; also, People vs. Sheldon, 139 N. Y. 251;
Judd vs. Harrington, 139 N. Y. 105. Contracts void because in re

straint of trade are not unlawful in a criminal sense and give no

right of action to one injured thereby, unless otherwise expressly
provided by some statute, as in the Sherman Anti-Trust Act, Mogul
Steamship Co. vs. McGregor Gow and Co., (1892), App. Cas. 25.
In Anderson vs. Jett, 89 Ky. 375, steamship owners on the Ken

tucky River entered into an agreement, the purpose of which was

to stifle competition, increase rates, and monopolize the business.
The court held the contract void. See Craft vs. McConnoughy, 79

111. 346; Oil Co. vs. Adone, 83 Tex., 650.
The foregoing observations will, no doubt, prove sufficient to enable

the reader to obtain some accurate conception of the common law

principles applicable to monopolies and trade restraints. It remains
for the writer to pass in review the Anti-Trust Act of July 2, 1890,
together with one or two leading cases arising thereunder.

Towards the latter part of the nineteenth century Congress and

the people of the United States awoke to the realization that the

common law was unable to cope with the present day trusts and

combinations, whose tentacles had for some time past been slowly
entwining all business, and manufacture, creating invincible re

straints upon commerce, industry and emulation in the arts. Accord-
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ingly, Congress, in pursuance of authority given to it by the Consti

tution of the United States (Sec. 8, Art. 1), "to regulate commerce

with foreign nations, among the states, and with the Indian tribes,"
passed the so-called Anti-Trust Act of July 2, 1890. (See Walker's

History of the Sherman Law; Congressional Record, 51st Congress,
first session.) The purpose of the statute was to guard against
restraints and monopolies that affected trade and commerce among

the several states and with foreign nations. In substance, the act

was as follows:

"Every contract, combination in the form of trust or otherwise, or
conspiracy, in restraint of trade or commerce among the several

states, or with foreign nations, is hereby declared to be illegal. The

several circuit courts of the United States are invested with juris
diction to prevent and restrain violations of this act; it being the

duty of the district attorneys of the United States, in their respec
tive districts, to prevent and restrain such violations. Every person
convicted of violating this act may be punished by fine, or imprison
ment, or both, in the discretion of the court. Any person injured in

his business or property by any other person or corporation by rea

son of anything forbidden or declared unlawful by this act, is, upon
suit, permitted to recover three-fold the amount of damages by him
sustained."

Even the most casual perusal of the above statute can not but
convince one of its far reaching effect; it may be likened to an

unsheathed sword, which, at any moment, may plunge into the vitals
of the unsuspecting trust or combination; severing its component
parts, and bringing swift and certain recompense to the injured.
For a complete understanding of the act, however, it is not only
necessary, but imperative, that the reader bear in mind the fact that
the Federal Government possesses no jurisdiction over the contracts,
business or property within the states. Its powers are derived exclu
sively from the Constitution; and this instrument contains no sug
gestion of authority to intermeddle with property rights. That the
framers of the act were cognizant of such limitations is clearly
evident from the character of certain terms employed therein.
Of the earlier cases attracting the attention of the courts, after

the passage of this important act, that of United States vs. E. C.
Knight Co., 156 U. S. 11, was by far the most noteworthy. In brief,
the facts were as follows: The American Sugar Refining Co., being
in control of a large majority of the manufactories of refined sugar
in the United States, acquired, through the purchase of stock in four
Philadelphia refineries, such disposition over those manufactories
throughout the United States as gave it a practical monopoly. Mr.
Chief Justice Fuller, delivering the opinion of the court, said:
"Undoubtedly the result of this transaction was the creation of a

monopoly in the manufacture of a necessity of life, which could not
be suppressed under the provisions of the act of July 2, 1890, to pro
tect trade and commerce against unlawful restraints and monopolies,"
in the mode attempted in this suit, because the acquisition of these
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refineries, and the business of sugar manufacturing, bears no direct
relation to commerce between the states or with foreign nations. In
the course of his opinion, the Chief Justice quotes both the Statute,
21 Jac. I. C. 3, and the famous "Case of the Monopolies," 11 Coke 84,
in support of his conclusion that the action of this company did
create a monopoly, notwithstanding the fact that it could not be

suppressed in the manner attempted in this suit.

In 1898, only a few years having elapsed since the rendering of
the above decision, the case of the Addystone Pipe & Steel Co., 85
Fed. 278, 156 U. S. 1, claimed the attention of the Circuit Court of
Appeals, Sixth Circuit; and, shortly thereafter, presented itself to
the Supreme Court of the United States. This case, like the previous
one, arose under the Anti-Trust Act of 1890; its fate, however, was
far more disastrous than that of its predecessor. Briefly, the facts
were as follows : The manufacturers of cast iron pipe, located in
about 36 states of the Union, entered into an agreement to fix the

price at which cast iron pipe should be sold, and, as a result thereof,
effectually stifle all competition, both among themselves and with

independent concerns; one of the parties to this agreement was the

Addystone Pipe & Steel Co. The Attorney General, on behalf of the
United States, filed a petition for an injunction against the several

corporations, charging them with a combination and conspiracy in
violation of the so-called "Anti-Trust Law of 1890." The court,
after hearing the learned arguments on both sides, conceded that
unless the agreement tended to impede or restrain interstate com

merce the case would not fall within the purview of the Anti-Trust

Law, but, it was of the opinion, that the agreement was one in

restraint of trade and tended to create a monopoly; and did obstruct
and restrain interstate commerce, and hence was an unlawful com

bination, both at common law and under the act of July 2, 1890,
against trusts and monopolies. Mr. Justice Taft, in an elaborate

opinion, concluded that the general law applicable to trade restraints
and monopolies was as follows: Contracts unreasonably restraining
trade, at common law, were not unlawful in the sense of being crimi

nal, but were simply void, and not enforceable. The effect of the
Anti-Trust Act of 1890 is to render such contracts, as applied to

interstate commerce, unlawful in a positive sense and punishable as

a misdemeanor; and, also, to create a right of action in favor of the

person injured, and a remedy by injunction. The Chief Justice,
quoting from Agler vs. Thacker, 19 Pick. 51, an early Massachusetts

case, says: "All such contracts tend to prevent competition and

enhance prices. They expose the public to all the evils of monopoly;
this is especially applicable to large corporations, who have the

means, unless restrained by law, to exclude rivalry, monopolize busi

ness, and engross the market."

This case is distinguished from that of the United States vs. E. C.

Knight, in that the latter case, while creating a monopoly and tend

ing to restrain trade, did not affect commerce, and thus was not

within the purview of the statute ; while the present case was clearly
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one which operated as a restraint upon the soliciting of orders for,
and the sale of goods in, one state, to be delivered from another, and
consequently was a restraint of interstate commerce and within the
statute.
As the cases of the United States vs. Standard Oil Co., 121 U. S.

1, and the United States vs. American Tobacco Co., 121 U. S. 1061,
came before the court in such rapid succession, it is submitted that
no prejudice can result should they be considered together. This,
however, is occasioned and made the more necessary by the knowledge
that the facts in the cases are inordinately voluminous.

Suit was instituted, in both cases, by the United States, to prevent
the continuance of alleged violations of the Anti-Trust Act of July
2, 1890. In the former case the bill named as defendants the Stand
ard Oil Co. of several states and 62 other corporations, and charged
that the various defendants were engaged in conspiring "to restrain
the trade and commerce in petroleum, among the states, territories
of the United States and District of Columbia." In the latter case

the bill named as defendants 29 individuals, 65 American corpora

tions, and two English corporations, and charged that they were

conspiring to restrain interstate and foreign trade in tobacco and
the products of tobacco; also, that they were attempting to monopo
lize and were actually monopolizing such trade.
In both instances Mr. Chief Justice White delivered the opinion

of the court. Mr. Justice Harlan concurring and dissenting. In
both cases the court concluded that there was a substantial violation
of the Anti-Trust Law, and, accordingly, awarded relief cotermi
nous with the redress of the wrongs which they found to exist.
The following may be deduced from the opinion of the Chief

Justice :

1. The Anti-Trust Act of July 2, 1890, should be construed in the

light of reason; and, as so construed, it prohibits all contracts and
combinations which amount to an unreasonable restraint of trade
in interstate commerce.

2. That the terms, "restraint of trade" and "attempts to monopo
lize," as used in the Anti-Trust Act, took their origin in the com

mon law, and their meaning should be there ascertained.
3. The words, "to monopolize" and "monopolize," as used in the

Anti-Trust Act reach every act bringing about the prohibited result.
4. Freedom to contract is the essence of freedom from undue

restraints on the right to contract.

5. Monopolies at common law were unlawful because of their
restrictions upon individual freedom of contract and their injury
to the public.
In its ultimate analysis the entire subject may be summarized by

quoting from the opinion of Mr. Justice Parker in Richard vs. Buhl,
(Diamond Match Case), 77 Mich. 632, as follows:

"Monopoly in trade or in any kind of business in this country is
odious to our form of government. It is sometimes permitted to aid
the Government in carrying on a great public enterprise. Its ten-
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dency is, however, destructive of free institutions, and repugnant
to the instincts of a free people.
It is destructive of individual rights, and of that free competition

whfeh is the life of business. It is alike destructive to both indi
vidual prosperity, whether conferred upon corporations or individ
uals, and therefore public policy is, and ought to be, as well as

public sentiment, against it.
All combinations among persons or corporations for the purpose

of raising or controlling the price of merchandise, or any of the
necessaries of life, are monopolies, and intolerable, and ought to
receive the condemnation of all courts.
The spirit of the famous English case, Darcy vs. Allien, is thus

seen to permeate the laws which Congress has enacted to enforce
and supplement the anti-monopoly principles of the common law. It
stands as a landmark in the legal history of two English-speaking
nations. Its authority has seldom been challenged; and each attempt
to impair its influence and binding effect has only resulted in mak
ing plainer how firmly that case is founded upon the theory and
basic ideas of the common law. Consequently, the decision in this
suit between the court favorite and the London merchant may
almost be said to constitute a charter of individual rights in trade
and in every phase of commercial life.

VALIDITY OF MARRIAGE BY PROXY

A precedent has now been established holding that marriage by
proxy is valid in common law jurisdictions of the United States,
which may be so recognized by the Federal Courts. This point was
decided by the District Court of Massachusetts, January 28, 1924,
in Exparte Suzanna, 295 Fed. 713. In this case one Manual Gomez
was domiciled in Philadelphia, Pa. He contracted a marriage by
proxy with Sabina Suzanna, a resident of Portugal. The law of

Portugal allows such marriages, and in this case the required forms
were properly carried out. The woman, having come to this country,
was prevented from landing by the immigration authorities on the

ground that she was illiterate. They refused, also, to recognize her
status as the wife of Gomez, taking the position that the proxy-

marriage was invalid under the laws of the United States. The
district court, however, stated, in deciding that she was Gomez's wife,
that marriage, although sacred, was, nevertheless, a contract, Great
Northern Ry. vs. Johnson, 254 Fed., 683; that the mere presence
of the parties is not at all essential to the validity of the contract;
and that marriages by proxy were valid in all common law juris
dictions recognizing common law marriages.
In 32 Harvard Law Review, 473, Professor Lorenzen traces the

history of proxy-marriages, and points out that, in most countries
where they are not expressly forbidden by statutes, these marriages
are held valid, and that at the time the common law was brought
into this country, they were valid in England and therefore valid
in the United States.
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It is generally recognized that a marriage, valid by the laws of
the country where contracted, will be recognized as valid everywhere.
Some states even have statutes expressly declaring that marriages
valid where contracted shall be valid in all courts in that state,
Normam. vs. Normfttn, 121 Cal. 620, provided that a continuance
of the relation would not expose the parties to indictment in the
criminal courts.

Nevertheless, Professor Lorenzen (32 Harvard Law Eeview 473)
implies that these marriages will be held valid only in those states
where common law marriages are recognized. The court based its
decision on the law of Pennsylvania, the domicile of Gomez, and held
that common law marriages being valid in Pennsylvania, marriages
by proxy were also valid there. In this case the marriage was con

tracted in Portugal, since by the weight of authority a marriage by
mail is governed by the law of the domicile of the woman, inasmuch
as she accepts the offer of marriage. The contract is, therefore,
governed by the law of the place of acceptance, the status of mar

riage being added thereto either by that law or that of the wife's
domicile.

VALIDITY OF RABBINICAL DIVORCES

A Rabbinical divorce having its inception in New York and per
fected in Russia and recognized by Russian law has just recently
been held invalid in the case of Chertok vs. Chertok, 203 N. Y. S.
163. In this case Eva Chertok, the plaintiff, sought an annullment
of her marriage with Morris Chertok, the defendant, alleging that
his prior marriage in Russia to Anna Rubenstein was in full force
and effect. In September, 1910, the defendant married Anna Ruben
stein in Russia. In 1912 he came to the United States and settled
in New York, where he has resided ever since. In November, 1917,
Anna Rubenstein, defendant's first wife, commenced a proceeding
for an absolute divorce, according to the Rabbinical laws, at the

suggestion of her father, Jacob Rubenstein, who was then residing
in New York. Jacob Rubenstein, together with the defendant, went
to a Rabbi in Brooklyn, N. Y., and proceeded to procure a Rabbini
cal divorce, which divorce was finally consummated in Russia ac

cording to Rabbinical laws. The divorce being valid in Russia,
according to the defendant's contention, his marriage with Anna
Rubenstein was thereby dissolved.
The court in holding this divorce invalid based its decision on that

provision of the constitution of the State of New York (Art. I, 139)
which provides "Nor shall any divorce be granted otherwise than

by due judicial proceedings."
From the language of the court it would seem that if the divorce

had not had its inception by the paper issued by the Brooklyn Rabbi
that it might have been construed as a divorce obtained in Russia
and, therefore, valid in this country.
There is no question but what the case turned on the provision of

the construction and had it not been against the Constitution of the
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State of New York and a misdemeanor by the penal code this case

might have been decided differently.
In Cyr vs. Walker, 29 Okla. 281, a foreigner born in Canada

removed to the United States and was adopted by the Potawatamie
tribe of Indians. While a member of this tribe he married a woman

who was not a member. While living with the tribe on its reser

vation as a member and while the tribe was under the general super
vision of the federal authorities, he was divorced from this wife

according to the customs and usages of the tribe. It was held that

the divorce recognized by the tribe as valid under its customs and

usages would be recognized and treated as valid by the courts of

the states.
On the other hand we find that the "Church Divorce" of the Mor

mon Church, whereby parties who have been sealed as husband and

wife under the Mormon Sealing Ordinance and under the authority
and which the consent of the Church to dissolve their marital rela

tions is not a valid divorce. Hilton vs. Roylance, 25 Utah 129.

Every sovereign State may determine the status of those having
their domicile within its territory, and the law of the domicile of

the parties governs the divorce. Kapigian vs. Menassian 212 Mass.

412. Marriage is more than a mere civil contract, it creates a

status. It is the foundation of all society and is necessary for the

well being of the people and, therefore, it is a matter of public inter
est and controlled by the sovereign will for the benefit of the com

munity at large and can not be dissolved by the mere consent of

the parties. The state must, therefore, be an implied party to all

divorce suits, and these should be granted by the state only or under

its supervision, since it is the duty of the state to see that public
morals and the welfare of the entire community are protected.



NECESSARIES FOR INFANTS

Johnson vs. Newberry

Commission of Appeals of Texas, 267, S. W. 476 (December, 1924).

On September 27, 1921, Newberry attained his majority, but prior
to this date and prior to the date that the original action was brought
he was an infant. During his infancy, though married, he entered
into a contract with the plaintiff for the purchase of a house to be
used by him as a dwelling, on which he paid part of the contract

price in cash and gave two vendor's lien notes for the remainder.
This action was brought to foreclose the vendor's lien. The defend
ant pleaded infancy and further pleaded that he elected to disaffirm
the contract of purchase and prayed for the cancellation of the
notes and the recovery from the plaintiff of the cash paid on the
house. It was not denied that if the house was a necessary it was

consistent with the station in life occupied by the infant and his
wife. The jury in the trial court rendered a verdict and the court

judgment for the plaintiff; this was reversed by the Court of Civil

Appeals, 248 S. W. 456; on proper application the Supreme Court

granted a writ of error and the case was referred to the Commis
sion of Appeals for consideration and recommendation. Judgment
of Court of Civil Appeals reversed and remanded.
What constitutes a necessary is a mixed question of law and fact;

it is a question for the court to decide whether certain subjects of

expenditure are necessaries and what classes or general description
of articles are necessaries; and it is for the jury to determine
whether the particular articles, etc., fall within any of these classes,
and whether they were actually necessary and suitable to the estate
and condition of the infant, and were furnished under such circum
stances as to authorize a recovery. The quantity, quality, and
value of what was furnished is, of course, a question for the jury.
In actions of this nature the question always arises covering the

meaning of necessaries. As a general rule an infant may avoid
his contracts of every kind, whether beneficial to him or not, and
whether executed or executory. (Riley vs. Mallory, 33 Conn. 201.)
It is universally held that an infant's contract wholly executory can

be avoided whether for necessaries and that no recovery that can

be had against an infant except of a quasi-contractural nature, and
hence there can be no liability for something not received or enjoyed.
In the case of Gregory vs. Lee, 64 Conn. 407; 30 Alt. 53 (1894),

an unmarried infant, a student at Yale, rented a room for 40 weeks,
the duration of the school year, occupied it for a short time, paid
for that time, and moved elsewhere. He was held not liable for the
remainder of the time. The room was conceded to be necessary but
the infant was only held liable for the reasonable value of the nec

essary actually received.
In Tupper vs. Cadwell, 12 Met. (Mass.) 559; 46 Am. Dec. 704 an

action was brought for repairing the infant's house and it was held
416
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that the same did not fall within the term necessaries, for the rea

son that necessaries are personal and are either those for the body
as food, clothing, lodging or those necessary for the proper cultiva
tion of the mind. If an infant has real estate which may require
supervision and may need repairs, a guardian must be appointed,
through whose agency such repairs may be made.
It was decided in I71suram.ce Co. vs. Noyes, 321 N. H. 345 (1855),

that an action on notes for the premium on insurance on stock in
trade was not a necessary and could not be maintained because
matters which pertain only to the preservation, protection, or secur

ity of the infant's property are included from the list of necessaries,
however beneficial.
An infant, seriously contemplating marriage and being engaged

at the time, was the owner of a lot and contracted to have a house
built thereon. An action was brought on the contract and it was

ruled that the term necessaries are personal such as food, drink
and lodging. (Allen vs. Lardner, 29 N. Y. Sup. 213.) (1894.)
In Price vs. Sanders, 60 Ind. 310 (1878), an action was brought

on a note for materials furnished to build a barn and other build
ings on a married infant's land, it was held that necessaries mean

such things as are necessary for the support, use or comfort of the

person of the infant as food, raiment, lodging, medical attendance
and such personal comforts as comport with his condition and cir-
circumstances in life, including a common school education.

The reason for the rule is to safeguard and protect the infant
because of inexperience and credulity against the wiles and machi
nations of designing men.

In reversing the decision of the Court of Civil Appeals in the
instant case the Commission of Civil Appeals deemed their decision
consistent with the public policy of the state as declared in their
State Constitution which exempts from certain contractural liens
or forced sale the homestead of a family. If a home is not to be
classed as a necessary, then we would be compelled to say that the
Constitution has thrown greater safeguards around a thing unnec

essary and inappropriate for a married man than it has about almost

any other subject of human rights. It cannot be successfully denied
that the home-owning by the citizens of a Commonwealth or of a

nation is conducive to national well being, peace and prosperity but

still it is not deemed that that fact or circumstance makes the same

a necessary.
In the case of Peck vs. Cain, 27 Tex. Civ. App. 38, 63 S. W. 177,

on which the Court of Civil Appeals solely based their decision in

the instant case, a married infant entered into a contract for the
lease of an apartment for two years. It was occupied by him for a

short time and then vacated. The Court ruled him not liable under

the contract. From the nature of the decision above cited it is

shown conclusively . that, regardless of the time that the contract

specified, the infant was liable only for the reasonable rental for the
time occupied. The case of Peck vs. Cain and the instant case were
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distinguished by the Commission of Appeals on the difference
between contract of lease and a contract of purchase. If then New

berry had contracted for the purchase of the home on the install
ment basis, paying a certain sum each month as rent which would

apply to the purchase price, the contract could have been avoided.
Can these two cases be reconciled? Clearly the decision by the
Court of Civil Appeals is the more consistent and practical rule to

follow.

If, then, a married infant is liable on a contract of purchase for
a house in which to live, it necessarily follows that he would also be
liable for insurance premiums, repairs, and rebuilding of same,
which items have specifically been deemed not necessaries in Ins.
Co. vs. Noyes, 32 N. H. 345 Tupper vs. Cadwell, 12 Met. (Mass.) 559,
and Freeman vs. Bridger, 67 Am. Dec. 258, respectively, and the rea

son for the rule, which is to protect him because of inexperience is
nullified to a considerable extent.
It may, therefore, be concluded that this decision is contra to the

weight of authority and opens the way to a very serious enlarge
ment of the actions maintainable against infants which cannot be
avoided by him.

E. D. L.



RECENT CASES
ATTORNEY AND CLIENT�(1) Attorney held not subject to dis

barment for refusal to abide by court order fixing fee. (2) Attorney
may be disbarred only on clear proof of misconduct and fraudulent or
dishonest motives. (3) Belligerent attitude, temper and disposition
of attorney not cause for disbarment.

People ex rel. Chicago Bar Ass'n v. A'Brunswick. (Supreme
Court of Illinois. Feb. 17, 1925.) (146 N. E. 483.)

The above recent case decided in the highest court of Illinois is
an interesting case dealing with the power of a court to disbar an

attorney from practice.
The information for disbarment was filed by leave of court by

the Chicago Bar Association against the respondent. The report
of the commissioner to whom the matter was reported recommended
suspension from the practice of law for the period of one year. Re
spondent files exceptions to the report, and the Bar Association
asked that the rule to disbar be made absolute.
The first specification cited in the information as a ground for

disbarment was the refusal of the attorney to remit the sum received
in settlement of his client's claim until hisi fees were paid. The
evidence produced as to this charge showed that the respondent
devoted much time and effort to his client's case, and the commis
sioner stated the services were worth the amount claimed. Hence
the evidence given was held not to show fraudulent or dishonest
motives.
The second specification set forth the refusal of the respondent

to abide by the court order fixing his fee. In this instance the
attorney objected to the dismissal of his client's action until his fees
were fixed. The judge took testimony of the respective parties in
reference to the matter and set the fee at $150. This was done over

the protest of the respondent, who thereafter declined to abide by
this decision, but sought to obtain the amount which he claimed was

justly due him�an amount greatly in excess of that fixed by the

judge.
For such conduct, the commissioner recommended suspension,

stating in his report that the respondent should have shown due

respect to the court by abiding by its decree, but that because of
his temper, and belligerent and headstrong manner, he refused to

do so, and acting in violation of the ethics of his profession pro
ceeded to impose an attorney's lien on the money due his client.

This court, however, declared that these findings were not in

accordance with the evidence; that the judge was without jurisdic
tion in the premises and his order as to the fee a nullity. There

fore the respondent was not subject to disbarment for his refusal

to abide by the court order.
From the facts in the case it did not appear that the fees charged

were not the usual and reasonable fees made by other attorneys of
419
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the city for similar services, and while needless controversy or liti

gation by attorneys with their clients over fees is contrary to the
ethics of the profession, yet the court laid down the emphatic prin
ciple that "where an attorney performs services for a client and

charges no more than such services are reasonably worth, he has
a legal right, the same as a man in any other business or profession,
to insist upon being paid and to take whatever legal steps are nec

essary to enforce such payment."
The power of a court to disbar an attorney on proper grounds is

based on the fact that attorneys are officers of the court in which

they are admitted to practice. This power of disbarment, however,
is not an arbitrary or despotic one, to be exercised at the pleasure
of the court. A lawyer cannot be deprived of the right to practice
law except for legal cause�and then only in the manner pointed
out by law.
This court stressed the fact that this power is to be used in mod

eration and only on clear proof of the misconduct charged and
fraudulent or dishonest motives. No such required clear proof was
produced in the case at bar, but, on the other hand, it appeared that
the respondent believed he was acting in his own rights and was

justified in his conduct.
As to the reference in the report to the temper and belligerent

manner of the respondent, the court observed that "while such atti

tude, temper and disposition on the part of an attorney are to be
greatly deplored, such are not of themselves cause for disbarment."

J. T. K.

Ziang Sung Wan vs. United States, 45 Sup. Ct. 1.

CRIMINAL LAW�Confession not voluntary merely because not
induced by promise or threat; it must in fact have been voluntarily
made.
CRIMINAL LAW�Confession obtained by compulsion excluded,

regardless of the character of the compulsion.
CRIMINAL LAW�Confession made while ill and in custody of

police held not voluntary.

On Certiorari to the Court of Appeals of the District of Columbia.

Wan was convicted of murder in the first degree, and to review a

judgment of the Court of Appeals of the District of Columbia, he
brings certiorari.
On January 31, 1919, the police department of the District of

Columbia, learning that three murders had been committed in the
house occupied by the Chinese Educational Mission, started an

investigation. From Li, a student, it was learned that Wan, a resi
dent of New York City, had been at the Mission and had returned
to New York. Detectives took Li with then\ to New York and
found Wan in bed at his rooming house; they took Wan back to
Washington on the first of February, he was formally arrested on

the ninth of February, and was later indicted, tried and convicted
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of murder in the first degree; the Court of Appeals of the District
of Columbia affirmed the judgment and he was granted a writ of
certiorari. (263 U. S. 693.)
The main question for decision in this court is whether the trial

court erred in admitting a confession of the accused in evidence,
which was objected to on the grounds that the government had failed
to prove it to had been voluntarily given. The confessions, four
oral statements and a stenographic report, were all given by the
accused after he had been interrogated by police officers for seven

days, had been forced to go without food (on account of his physi
cal condition) and had been kept up all night on one occasion for

interrogation in the house where the murders were committed, while
all the supposed instruments of the crime were placed before him.

During this time the accused was suffering from stomach trouble
that was torturous, he being unable to eat a thing and being de

prived of medical attention. The chief medical officer of the jail
testified that when he was called in attendance on the defendant, he
found the defendant lying in the bunk of his cell in an emaciated

condition, complaining of abdominal pains; that he analyzed the
defendant's condition from X-rays taken of the stomach, as spastic
colitis, involving contraction of parts of the stomach, causing severe

pain. The medical officer also testified that the defendant or any

patient in such condition from suffering would do anything to have
the torture stopped.
Justice Brandeis in delivering the opinion of the Supreme Court

said that the Court of Appeals of the District acted on the assump
tion that a confession made by one competent to act is to be deemed

to have been voluntarily made, in the absence of evidence that it

was induced by threats and promises. In the Federal Courts, the
requisite of voluntariness is not satisfied by establishing merely that
the confession was not induced by a promise or a threat. A con

fession is voluntary in law if it was, in fact, voluntarily made.

Hopt vs. Utah, 110 U. S. 574; Sparf and Hansen vs. U. S., 156 U.

S.51, Bram vs. U. S., 168 U. S. 532, holding that a confession may

have been voluntarily made though made to police officers while in

custody and during an examination for that purpose. The undisputed
facts show that the confession of Wan was not voluntarily made by
him, but that it was the result of a seven-day gruelling, which must

be deemed compulsion to take away his free agency. Compulsion of

any form or character vitiates a confession as evidence. Reversed.

HUSBAND AND WIFE�Rights of wife in realty held with hus

band as tenants by the entirety on husband's death.

Geldart vs. Bank of New York and Trust Company�209 App.

Div. 581 (Supreme Court, Appellate Div., Second Department�
June 6, 1924).

This action was originally brought by the present plaintiff against
the Bank of New York and Trust Company as executor of the will
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of Richard W. Geldart, deceased, to recover $10,000, representing
amount paid and required to pay off mortgage on property held by
the plaintiff and Richard W. Geldart, her deceased husband, as ten
ants by the entirety.
In August, 1921, the husband contracted to buy a house from one

Christian Meyer. The purchase price was $23,000, of which $2,000
was paid at the time of signing the contract and $11,000 upon clos

ing of the title and it provided for the execution and delivery by
the husband to Meyer of a bond and mortgage for $10,000, payable
in three years. When the deed was delivered on September 1, 1921,
it ran to Mr. and Mrs. Geldart as tenants by the entirety and the
bond and mortgage mentioned was signed by both husband and wife.
Mr. Meyer at the time the deed was delivered, stated that Mr. Gel
dart said he had $10,000 more with him and would like to pay the
full purchase price in cash, but after some conversation, the title
was closed and as originally agreed the bond and mortgage were

delivered. Mr. Geldart paid the interest on the bond to September
1, 1922.

He died November 9, 1922, leaving a last will and testament,
which was duly admitted to probate. The executor paid the interest
from September 1, 1922, to the time of Mr. Geldart's death and after
his death Mrs. Geldart paid the next semi-annual interest due on

March 1, 1923. Soon after that she sold the house which had been

occupied as her home and the new purchaser assumed payment of
the $10,000 mortgage. An agreement was entered into between Mr.

Meyer and the new purchaser whereby time of payment of the bond
and mortgage was extended for two (2) years.
It was contended by Mrs. Geldart that when she conveyed the

property after her husband's death, that since she sold it for $22,000
and $10,000 on this purchase price represented by the mortgage
was assumed by the new purchaser, she paid the $10,000 as alleged
in the complaint.
In the Court below judgment was entered for the defendant and

from an order denying the plaintiff's motion for a new trial, plain
tiff appeals.
The question to be decided is whether the $10,000 represented by

the bond and mortgage was solely the debt of the husband and not
her primary debt, and whether she did in fact mortgage her prop
erty to secure the debt of her husband. The court states that the
difficulty with the plaintiff's entire argument is that it rests upon
the erroneous assumption that the bond and mortgage represented
solely the husband's debt. The presumption arising from the instru
ments themselves is to the contrary and not rebutted by the mere

fact that before the conveyance the husband alone had been liable
under the contract, nor by the fact he paid the interest and expressed
his intention of paying off the mortgage. The mortgage secured a

part of the consideration paid for the property and when the plain
tiff executed the bond, she became indebted therefor to the same

extent as her husband. The mortgage was an encumbrance on the
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property and was her debt as well as her husband's and upon his
death it was no longer upon his estate in the land for he had no

estate therein, but continued as an encumbrance on her estate. If

during their joint lives a right of contribution existed in her favor
upon paying off the mortgage, this right ceased upon his death
because his estate terminated and could not possibly derive any bene
fit from the payment.
The right to contribution, exoneration or reimbursement rests

upon the liability of the person unjustly enriched to return or re

fund all or part of the enrichment. In this case the personal estate
of the testator has not been benefited or enriched and any liability
on the bond relating to his estate has been removed by the extension

agreement with the new purchaser.
Judgment affirmed with costs.

E. A. B.

1. ADULTERY�If injured spouse relents and refuses to prosecute,
case must be dismissed.

2. Prosecution should be dismissed when injured spouse files affi
davit praying that prosecution be dismissed.

Taylor vs. State (Criminal Court of Appeals of Oklahoma,
February 12, 1925) (232 Pac. Rep. 963.)

This case was a prosecution for adultery, the defendants, John

Taylor and Ruby Allen, having committed the crime in question. The

original complaint in the case was sworn to by John Allen, husband
of Ruby Allen; but before the case was called for trial, the prose

cuting witness filed an affidavit in which he stated that he was then

living with the said Ruby Allen, as her husband, and prayed that the

prosecution be dismissed. A severance was granted, and on his trial
John Taylor was found guilty and sentenced to a term of one year in
the penitentiary, it being provided in Oklahoma by statute that:
"Prosecution for adultery can be commenced and carried on against
either of the parties to the crime only by his or her own husband or

wife, as the case may be, or by the husband or wife of the other

party to the crime." (Comp. Stats., 1921, Chapter 1852.) Taylor
appealed from this conviction and asked to have it set aside on the

ground that the prosecuting witness having refused to carry on the

prosecution and not having appeared in the case as a witness, the

state acted outside their jurisdiction in continuing the prosecution
and therefore the judgment of conviction should be reversed.

Held, That judgment should be set aside because the requirements
of the statutes being mandatory, the prosecution for adultery, com

menced on complaint of the injured spouse, should be dismissed when

he or she filed an affidavit stating that the offense has been condoned

and praying that the prosecution be dismissed.
The court in reviewing the law on the subject admitted that there

was some conflict of authority. In the case of State vs. Astin, 101

Wash. 336, it was held that the wronged spouse, under a statute
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similar to the one in question, cannot discontinue a prosecution once

begun, citing State vs. Leek, 152 Iowa 12. The holding in these cases

was upon the theory that while adultery is an offense against the

injured party, and primarily a private concern, after the complaint
is filed it is no longer a matter of private concern but has partaken
of all the attributes of a public offense, relieving the injured spouse of
further right to control the proceedings by repenting and demanding
a dismissal. Chief Justice Chadwick in his dissenting opinion, how
ever, attacks this theory upon the ground that the premise is wrong
in that it gives to adultery the status of a crime at common law. He

says that adultery has only been made a crime by statute and where
so made a crime the prosecution is put in the keeping of the injured
spouse, and that consequently a charge of adultery never ceases to be
a matter of private concern.

The Oklahoma Court of Appeals in reversing the judgment of the
District Court in conclusion said: "Evidently the legislature intended
to place a limitation upon prosecutions for this offense, and to take
the procedure out of the operation of the general criminal law. The

legislature had full power to deal with the subject, and evidently
regarding the commission of this particular act as an offense against
the husband or wife personally, rather than as an offense against
society, provided that the prosecution could be commenced and carried
on only by the injured spouse, leaving the injured spouse at liberty
to condone the offense if he or she desired so to do, unembarrassed
by the publicity incident to prosecution commenced and carried on by
the officers of the state. The legislature no doubt deemed it wise

public policy to take this duty or privilege from the prosecuting
attorney and confer it upon the injured spouse, and upon questions
of public policy its will is supreme."

C. J. A.

Branan vs. Wimsatt, Court of Appeals of District of Columbia,
298 Fed. Rep. 833 (Decided May 5, 1924)

2. Negligence: Care Required as to Children.�That children had
for a long time played in a lumber yard does not impose on owner

duty of making it safe for use as playground.
5. Negligence: Children Held Mere Licensees.�Children who enter

a lumber yard by implied permission stand in no better relation to
owner than that of mere licensees, to whom owner owed no duty other
than that of not willfully causing them harm, and of not exposing
them to hidden perils which could not be avoided by exercising due
care.

6. Negligence: Care Required as to Licensees.�Where licensees
enter premises of another for their own interest, convenience or

gratification, they assume risk of unconcealed dangers which are

natural to the place and which can be avoided by proper care.
7. Negligence: Licensee Distinguished from Invitee.�Permission to

enter premises, whether expressed or implied, is not an invitation to
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enter, and establishes no higher relation than that of mere licensor
and licensee.

10. Negligence: Care Required as to Children Impliedly Invited.�
Owner of lumber yard owes children impliedly invited to enter thereon
no duty, except that of maintaining his premises in a condition which
would not unnecessarily or unreasonably expose them to danger.

12. Negligence: Attractive Nuisance Doctrine Held Inapplicable.�
Doctrine of attractive nuisance held not to apply to children of such
age as to know the risk that they assume when they play in a lumber
yard; that doctrine being inapplicable to property not per se dan
gerous, or peculiarly alluring or attractive to children, and excluding
minors who have reached the age of discretion, or who, knowing the

hazard, assume the risk of doing that which will imperil their lives or

limbs.

From the evidence in the above-entitled action it seems that
Catherine G. Branan, a minor, 12% years of age, was injured while
at play, when she attempted to climb a pile of lumbers stored in the
yards of the defendant. During the struggle of the children to reach
the top of the pile, a number of boards were displaced and fell on

Catherine, severely injuring her. It was established by the evidence
that the yard was defendant's private property, and that his office
was directly across the street from the yards. The children had been
in the habit of using the yards as a playground after school hours,
and they all testified that they realized the danger in connection with
such play. There was no evidence that the lumber was piled in a

dangerous or negligent manner. A verdict was returned in favor of
the defendant in the lower court, and this finding was sustained on

appeal. The lower court sustained an objection by the defendant's
counsel to a question raised by the plaintiff, the object of which was

to bring out the fact that such a pile of lumber as the plaintiff fell
from was not a safe place for a child to play upon, and the plaintiff's
counsel noted an exception to the court's ruling.
The court, in giving its opinion, said that the fact that the children

had played on the lumber for some time did not give them a legal
status not possessed by trespassers, and imposed no duty upon the
owner to make his lumber yard a safe place for use as a playground.
The children stood in no better position than mere licensees, and the
owner owed them no duty other than not to wilfully cause them harm
or exposing them to hidden perils. Licensees enter premises for their
own convenience and gratification, and therefore assume the risk of

unconcealed dangers. Nor can an invitation to enter the premises be

implied from the entrance of the user, but the most that can be implied
is a bare permission, which establishes the relationship of licensor and

licensee. The owner of the yard owed the children no other duty than

to maintain his premises in such a state as not to expose them to

unnecessary or unreasonable danger.
The court also declared that the doctrine of attractive nuisance did

not apply in the instant case, as the agency causing the injury is not

per se dangerous, or attractive to children, and the children them-
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selves in this case had either reached the age of discretion or fully
appreciated the hazards connected with their activities. The court
cited the case of United Zinc Company vs. Britt, 258 U. S. 268, where
a pool containing a strong solution of acid was held not to be an

attractive nuisance, and in that case the court held that the doctrine
laid down in Railway Company vs. Stout needed careful statement
not to make it an unjust and impracticable requirement.

A. R, P., 3d.

Jerome H. Remick and Company vs. American Automobile Acces

sories Company, 298 Fed. Rep. 628, District Court S. D.
Ohio (W. D. April 23, 1924)

1. Copyrights�Broadcasting copyrighted musical compositions by
radio held not "public performance."

2. Copyrights�Protection wholly statutory.
3. Act fixing minimum recovery strictly construed.
4. Copyrights�Protection should not be extended beyond express

language of statute.
5. Statutes�Construed according to natural import of words used.
6. Statutes�No intent not expressed in words.
7. Copyrights�Purpose of amendment to act stated.
This is an action that should be of interest not only to lawyers but

also to laymen, as it deals with one of the most talked of inventions
of modern times, but settles a much disputed point in regard to copy
right law. The plaintiffs are music publishers, and bring this bill in
equity, claiming that the defendants have violated the provision of
the copyright law that prohibits the performance for profit of a copy

righted work. The alleged violation consists of the rendition of the

popular song "Dreamy Melody," broadcasted by the defendants from
their studio in Cincinnati on the evening of October 22, 1923.

"Dreamy Melody" is a copyrighted number in the song catalog of the
plaintiffs.
In rendering a decision in the above-entitled action the court said

that the rights of the plaintiff were entirely dependent upon statute,
and as the sum being an arbitrary penal sum, the statute should
receive strict construction. The court were of the opinion that the

protection should not be extended beyond the express language of the

statute, nor a property right created which was clearly not within
the mind of Congress when the act was passed. The court cited the
case of White-Smith Company vs. Apollo Company, 209 U. S. 1, and
that of Thompson vs. Hubbard, 131 U. S. 123, both of these decisions

showing that the courts were unwilling to extend the scope of the act.
The defendants in this case benefited indirectly by the broadcasting,

as they manufactured the receiving sets by the aid of which people
were enabled to listen in. The court held that the broadcasting was

not a public performance for profit, despite the fact that the defend
ants received this indirect aid. "We simply feel," the learned judge
said, "that the rendition of a copyrighted piece of music in the studio
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of a broadcasting station, where the public are not admitted and
cannot come, but where the sound waves are converted into radio
frequency waves, and thus transmitted over thousands of miles of
space, to be at last reconverted into sound waves in the homes of the
owners of receiving sets is no more a public performance in the

studio, within the intent of Congress, than the perforated music roll
which enables the reproduction of copyrighted music, by one without
musical education, is a copy of such music." The court pointed out
the fact that the auditors at the various cities could not be said to
have attended a performance in the city of Cincinnati where the

broadcasting took place. The court declared that Congress had clearly
in mind a place of performance where the public was admitted, and
congregated together for the purpose of attending such a perform
ance, and the payment for the entertainment provided.

A. R. P., 3d.
[Note.�Since going to press an appeal has been taken in the above-

entitled action, with the result that the decision noted above has been
reversed. The higher court's opinion was directly opposite that of the
lower body on every point of the case. Broadcasting is therefore con

sidered as a public performance, and the broadcasting of copyrighted
numbers, without permission, is an infringement of the copyright
laws.]

LANDLORD AND TENANT�1. Sublease for purpose not contem

plated by original lease is void and sublessee's use without right.
2. Damages for injury to land is difference in market value before

and after injury.

Ritchie et ux. vs. State Board of Agriculture et al., 266 S. W.

Rep. 492 (Kansas City Court of Appeals, Missouri,
December 1, 1924)

Action for trespass by defendant upon land of plaintiffs. From a

judgment and verdict for $500 in favor of plaintiffs, both parties
appealed.
The plaintiffs, husband and wife, owners of a 40-acre tract of land,

leased the land to one Culp and wife. The lease did not in express
terms recite that it was for farm purposes, but it was designated as

a "Farm Lease." The provisions of the lease restricted the crops

which the lessee might plant and provided compensation for the crops

in case of sale by the landlord.
The defendant, in order to obtain the land in question for state fair

purposes, commenced condemnation proceedings against the plaintiffs,
who refused to permit the use of the land for such purposes. Later,
on advice of counsel that the Culps under their lease had the right to
sublet the premises for the desired purposes, the defendant obtained
a sublease from the lessees.
The defendant took possession of the land, removed part of the

fencing, graded a road through the tract, erected tents, stations, and
other structures. After the celebration had ended, the defendant



428 GEORGETOWN LAW JOURNAL

attempted to restore the land to its original condition, but the evidence
of plaintiffs showed that the effort was not successful.
The petition of plaintiff alleged that the defendant entered the

land without any right, and had no right or interest in the premises.
The defendant's appeal was based on the claim that it had a valid

sublease, and thereby acquired a right to take possession; that the
original entry being lawful, injury thereafter to the land constituted
waste.
The question as to the validity of the sublease depended on the

interpretation of the lease between plaintiffs and the Culps. The
court recited the well-established rule that in construing a lease the
intention of the parties at the time the lease is given governs rather
than particular words used in expressing it. The circumstances in
this case clearly showed that the intention of the parties was that
the land be used for farm purposes only. Hence the Culps had no

right to sublease the land for such purposes as state fair grounds or

the like, for the reason that such purposes were not contemplated in
the original lease. The sublease was therefore held void and the
defendant's use without right.
To maintain this action of trespass it was not necessary to allege

and prove that the plaintiff was in possession, for, as it was pointed
out by the court, it is well settled that notwithstanding the possession
by the lessee, the landlord may sue in trespass for injuries to the
freehold by a third party.
The instruction given by the lower court to the jury that "the

defendant is liable for the reasonable value of the damage done to

the soil of said land" was held to be erroneous, and for this reason

the judgment was reversed and the cause remanded.
The true measure of damages in a case of this kind, the higher court

decided, is the difference between the market value of the land imme

diately before and immediately after the injury.
The case of Doty vs. Quincy O. & K. C. Railroad Co., decided in

Missouri in 1909, was cited as authority for this method of ascer

taining damage. In that case it was determined that for the injury
and destroying by fire of apple trees and apples thereon, the measure

of damage is the difference between the market value of the apples
just before and after the fire, added to the difference between the
market value of the land immediately before and after the injury,
treating the apples as personality.

J. T. K.

BURWELL ET UX VS. SOUTH CAROLINA TAX COMMISSION ET AL.

(Supreme Court of South Carolina, December 31,
1924. 126 S. C. 29.)

Original proceeding by Ernest Burwell and wife against the South
Carolina Tax Commission for injunction. Injunction granted.
Petitioner and wife live in city of Spartanburg, county of Spartan

burg, State of South Carolina.



RECENT CASES 429

During year 1923, said petitioner conducted an automobile sales
business in city of Spartanburg. The petitioner Ernest Burwell made
an oral contract before marriage with the petitioner Faith C. Burwell,
that if she should marry him he would give her half of his property,
including a half interest in the capital invested in his automobile sales
business. That upon said understanding and agreement they were

married. Ernest Burwell immediately thereafter consigned to Faith
C. Burwell a lot in the city of Spartanburg, on which to build their
home, and in compliance with said antenuptial agreement, one-half
of the capital invested in his automobile sales business in the city of
Spartanburg was treated as the property of his wife, Faith C. Bur
well, and each of said petitioners received one-half of the net earn

ings of said automobile business. The petitioner Faith C. Burwell
during the year 1923 collected as the building progressed and used her
part of said earnings in building a home on the lot conveyed to her
by her husband, Ernest Burwell, same being the home the petitioners
now occupy.
The petitioners filed their income tax returns with respondent, show

ing total income of said automobile business and at same time filed
their separate individual returns, reporting therein one-half each the
net income from said automobile business, and paid tax in accord
ance with the statements contained in said separate returns.
Prior to the making of said returns but subsequent to the period

for which same were made, said automobile sales business was duly
incorporated under the laws of State of South Carolina, under cor

porate name of Ernest Burwell, Inc. That in consideration of prop
erty belonging to said automobile business being transferred to said
corporation, petitioner Ernest Burwell had issued to him, as his in
terest in said business 51 percent of capital stock, and Faith C. Bur
well received 49 percent of capital stock in said corporation.
The South Carolina tax commission, in so far as the income from

said automobile business is concerned, disallowed the returns made

upon the theory that the petitioners were partners for the year 1923,
and have charged that the entire net income from said automobile
business against the petitioner Ernest Burwell, individually, thereby
creating a greater liability for surtax under the terms of said act

than would be the case by division of profits between the petitioner
herein and separate returns for one-half thereof. The said tax com

mission disallowed the separate returns as copartners and the entire

profits of said automobile sales business have been charged to the

petitioner Ernest Burwell. The rulings of the tax commission herein

are based upon the provisions of Section 5516, Vol. 3, Code of Laws of
1923, and the ruling of the United States Treasury Department.
Eespondents contend that said ruling of United States Treasury De

partment is binding on respondents and petitioners until the legal
status of a married woman to contract partnership with her husband

is judicially determined by the courts of this state.

The petitioners desire a writ of injunction by the Supreme Court in

its original jurisdiction, permanently restraining the respondents from
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assessing and enforcing collection from petitioner Ernest Burwell, the
said additional tax by reason of disallowing said co-partnership, and
the separate returns of the petitioners as co-partners constituting said
copartnership.

DePass and Wrightson, of Spartanburg,
DePass and DePass, of Columbia,
Nettles and Oxner, of Greenville,

For Petitioners.
J. Fraser Lyon, of Columbia,

For Respondent.
Marion, J.
The tax commission disallowed returns of petitioners who are hus

band and wife, made upon the theory that they were partners in an

automobile sales business during 1923 and charged entire income from
said business against the petitioner Ernest Burwell, the husband.
Their ruling is rested upon two grounds.
First. That under the laws of South Carolina the petitioner Faith

C. Burwell, a married woman, was without legal capacity to enter
into a contract of partnership with her husband, Ernest Burwell.

Second. That the parol promises of the petitioner, Ernest Burwell,
in consideration of marriage, to give his future wife one-half of his

property, was within the statute of frauds and void and hence the

postnuptial settlement or partnership contract in conformity thereto
was voluntary as to creditors, and of no effect.

Upon the first ground assigned respondent's ruling cannot be
sustained. Under the provisions of the present Constitution (Con
stitution 1895, Art. 179) a married woman has power to enter into
a contract of partnership with her husband.
If the effect of the provision aforesaid of the Constitution of 1895

was to free a married woman from all the common-law disabilities of
coverture as to prosperity rights, and to confer an unlimited power
to contract, as we think it was, we know no valid reason which would

justify the courts in withholding the power or in denying the right of
a married woman to enter into a contract of partnership with her
husband.
The tax commissioner's second position that the partnership agree

ment was rendered ineffective by reason of the invalidity of the
antenuptial contract under the statute of frauds is, we think, like
wise untenable. If after her marriage Faith C. Burwell had power
as a married woman to enter into contract of partnership with her
husband, it would seem to be wholly immaterial in so far as the tax
commission's rights are concerned whether the agreement made be
fore and in consideration of the marriage was within the statute of
frauds and void, or not. The admitted facts do not establish that it
was a transfer or conveyance in fraud of the state rights as a tax
creditor or otherwise. Nor does it appear that the transfer was

actually made until fraudulent intent to evade the payment of taxes
to accrue in the future. We know no basis in reason or authority
for the position that, because transfer of property, not otherwise in-
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valid, results in a yield of less taxes from the transference than
would have resulted if the property had remained the property of the
transferer, such result of itself should entitle the State to impeach
the transfer as fraudulent, and treat it as nonexistent for the pur
pose of levying taxes.
It fs accordingly ordered and decreed that the prayer of the peti

tioners be granted, and the respondents be and are hereby restrained
from enforcing collection from the petitioner Ernest Burwell, of the
additional tax claimed by reason of disallowing the partnership re

turn and the separate returns of the petitioners as copartners con

stituting said partnership.
Injunction granted.
Watts, Fraser and Cothran, J. J., concur.

J. S. S.

Lamb et al vs. Commonwealth. (Supreme Court of Appeals of Vir
ginia, January 15, 1925. 126 S. E. Rep. 3.)

Haywood Lamb and Ira Lamb were convicted of unlawful wound
ing, with intent to maim, disable and kill one C. P. Deane and sen

tenced to jail for six months and to pay a fine of $250 each. They
are here on a writ of error to that judgment.
Will A. Cook, of Madison, for plaintiffs in error.

John R. Saunders, Attorney General, for the Commonwealth.
Judge West presiding.
Haywood and Ira Lamb and C. P. Deane attended a public sale at

the home of one C. B. Jarrell in Madison County. Deane had been
informed that Haywood Lamb had a stick in his hand and had said
he was going to "knock him in the head" with it. Deane was standing
near the crier who was selling a horse. As he turned his head he
saw Haywood Lamb and Ira Lamb with sticks in their hands. Hay
wood Lamb came toward him with his club uplifted in both hands
and struck at Deane, who warded off the blow with his left arm.

Lamb raised his stick and struck at Deane the second time. Deane
warded off this blow and struck Lamb in the face with his fist and

they clinched and engaged in a mutual combat.
Thereupon Ira Lamb, a cousin of Haywood Lamb, struck Deane in

the head with a stick. The blow dazed Deane, and as they were

pulled apart he discovered that he was bleeding freely from a head
wound and his lower lip, which Haywood Lamb had bitten off.

The defendants claim they acted in necessary defense of Haywood
Lamb.
Haywood Lamb admitted that he had said he was going to knock

Deane in the head with a stick and that he "got him first." A de

fendant accused of crime cannot avail himself of a plea of self-defense
when he himself was the aggressor and brought on the necessity for
the assault made. Having provoked the difficulty it makes no dif

ference what prior threats were made by the party assaulted.

Sims vs. Commonwealth, 134 Va. 736, 761; 115 S. C. 382.
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Ira Lamb testified that he struck Dearie in defense of Haywood
Lamb and not of himself. Since the plea of self-defense was un

avoidable to Haywood, it was likewise unavoidable to Ira Lamb.
It sufficiently appears that Ira Lamb was present during the whole

affray and knew that Haywood Lamb, whose cause he espoused, was
the aggressor and brought on the difficulty.
Under such circumstances the authorities are unanimous in holding

that the relative who strikes in defense of one who provokes a dif
ficulty will be bound by the wrong of the relative defended, and can

avail himself of the doctrine of self-defense only where the party
defended had a right to strike in his own defense.
In Wharton on Homicide (3rd Ed.) 332, where the author is dis

cussing the right of a son, who strikes in defense of his father, to
rely on the plea of self-defense we find this:
"And the son cannot rely on his own freedom from fault in bring

ing on the difficulty, as a defense, where he knew the father had
provoked the attack."
In 13 R. C. L., title "Homicide," 142, p. 839, it is said:
"Of course, it appears that the accused knew the person defended to

have been the aggressor, he is not excusable for his homicidal act."
To the same effect is Ross vs. Commonwealth (Ky.), 55 S. W. 4;

State vs. Greer, 22 W. Va. 800.
Under the evidence in the case and the law applicable to such proved

facts, we find no reversible error in the judgment complained of, and
it will be affirmed. Affirmed.

J. S. S.
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