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ABSTRACT 

 

 At the end of 2007, Argentina’s Congress passed a forest law intended to provide 

a national floor of environmental protection for the country’s remaining native forests.  

The law was a response to the environmental problems and social conflicts that have 

accompanied the high rate of deforestation over the past several decades, which was the 

result of the conversion of native forests into agricultural and pasture land. 

This thesis will show how the northern provinces have accomplished the lowering 

of the law’s protection floor, using the province of Salta as an in-depth case study.  It will 

argue that the Argentina’s Secretary of the Environment and Sustainable Development 

(SAyDS) has allowed this to happen because President Cristina Kirchner (2007-the 

present) has appointed environmental secretaries who favor the province’s control of 

their natural resources over the national government’s constitutional obligation to provide 

its citizens with a safe environment.  The President has appointed such secretaries 

because environmental protection has never been a policy priority for her or her husband, 

the late President Nestor Kirchner (2003-2007), and enforcing the law’s protection floor 

would require that the SAyDS challenge economic priorities of both governors and the 

national government.  This could have political costs, as almost all northern governors 

have been close allies of the Kirchners since at least 2007, and it could also limit the 
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growth of agricultural exports, which have been the anchor of macroeconomic stability in 

Argentina since its default and ensuing crisis in 2001. This attitude toward environmental 

protection has not been uniform in the state. A Supreme Court ruling improved Salta’s 

implementation of the law, but the province still managed to lower the law’s protection 

floor significantly. This suggests that the national government will have to take a more 

active role in environmental policy and its enforcement if legislation like the Ley de 

Bosques is to achieve its objectives.   
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Introduction: 

 

 

 At the end of 2007, Argentina’s Congress passed the Ley de Bosques, a minimum 

standards of environmental protection law designed to provide a national floor of 

environmental protection for the country’s remaining native forests
1
.  The law was a 

response to the environmental problems and social conflicts that have accompanied the 

high rate of deforestation over the past several decades, which were the result of a 

combination of new agricultural techniques, increased rainfall and sustained international 

demand for grains and animal proteins that has led investors and producers out of the 

country’s traditional agricultural region (the Pampas) and into the less favorable soils and 

climates of the northern provinces (Di Paola: 2011; Grau and Gasparri: 2005; Manuel-

Navarette et al.: 2005; SAyDS: 2008).  These provinces, which are home to around 80% 

of Argentina’s remaining forests, are attempting to lower the law’s protection floor, and 

the Secretary of Environment and Sustainable Development (SAyDS), the national 

authority of application for the law, has allowed the provinces to effectively lower it.    

This thesis will show how the provinces have accomplished the lowering of the 

law’s protection floor, using the province of Salta as an in-depth case study.  It will argue 

that the SAyDS has allowed this to happen because President Cristina Kirchner (2007-the 

present) has appointed environmental secretaries who favor the province’s control of 

their natural resources over the national government’s constitutional obligation to provide 

                                                        
1
Native forests are distinguished from plantations.  Argentina has a law, 25.080, designed to promote the 

latter. 
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its citizens with a safe environment.  These secretaries have, in turn, made limited and 

inconsistent use of the law’s relatively weak enforcement tools. The President has 

appointed such secretaries because environmental protection has never been a policy 

priority for her or her husband, the late President Nestor Kirchner (2003-2007), and 

enforcing the law’s protection floor would require that the SAyDS challenge economic 

priorities of both governors and the national government.  This could have political costs, 

as almost all northern governors have been close allies of the Kirchners since at least 

2007, and it could also limit the growth of agricultural exports, which have been the 

anchor of macroeconomic stability in Argentina since its default and ensuing crisis in 

2001 (Levy-Yeyati and Valenzuela: 2007; Hornbeck: 2013).  Although the dollars 

provided by such exports, along with the debt restructuring in 2005, have allowed 

Argentina to avoid currency crises like that of 2001, the national government has found 

itself in a dollar crunch again.  In this context, increasing exports represents one of the 

easier ways to increase the supply of dollars, and expanding the agricultural frontier is 

one of the easiest ways to achieve this.  

 The argument of this thesis must contend with the fact that the Kirchners have 

presided over some of the most important pieces of environmental legislation in 

Argentina’s history, and that the Ley de Bosques came from an aligned Congressman.  

When they have faced strong civil society pressure for environmental legislation, the 

Kirchners have allowed it to pass, but they have managed to soften the impact of such 

legislation by impeding its proper enforcement. However, this attitude towards 

environmental protection has not been uniform throughout the state.  The Supreme Court, 

for instance, has ruled on the protection of native forests in Salta, and that ruling forced it 
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to improve its implementation of law 26.331.  In spite of this improvement, the province 

has still managed to significantly lower law 26.331’s protection floor.  This suggests that 

the national government will have to take a more active role in environmental policy and 

its enforcement if environmental legislation like the Ley de Bosques is to achieve its 

objectives.   

 

Environmental Legislation in the Context of Argentina’s Federalism: 

 

 Environmental legislation affecting natural resources in Argentina must be 

understood in the context of the country’s federalism. Article 124 of Argentina’s 

Constitution grants the provinces dominion over their natural resources, while Article 41 

requires that the state provide a safe environment for all of its citizens.  When Congress 

has debated minimum standards of environmental protection bills that would limit 

provincial control over natural resources—such as the Forest Law and the recently passed 

Glacier Law—provincial representatives have argued that such legislation would violate 

their constitutional rights, and thus, the legal precedence of article 124.  Daniel Sabsay 

and Maria E. Di Paola, renowned environmentalist lawyers and the former a 

constitutionalist as well, have argued that the state’s constitutional obligation to provide a 

safe environment for its citizens must necessarily trump the province’s dominion over 

their natural resources, for the nation would be unable to provide a safe environment if 

the provinces were able to deplete their natural resources—a right which would fall under 

complete dominion over them (Sabsay and Di Paola: 2008).    
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And in a series of environmental laws, Supreme Court rulings, and executive 

reglamentations (reglamentaciones) of those laws, Argentina’s Congress, Judiciary and 

Executive have usually affirmed the precedence of article 41.  These include the General 

Environment Law (LGA from now on) from 2002, the Ley de Bosques and the Ley de 

Glaciares of 2010, which prohibits economic development in glacial areas.  The LGA is 

a framework law for environmental legislation in Argentina.  It establishes that Argentina 

will use the principle of precaution when there is uncertainty over the effects certain 

actions could have upon the environment, and it defines a minimum standards of 

environmental protection law as one that establishes a uniform floor of environmental 

protection for the entire nation.  Minimum standards laws must impose the conditions 

necessary to guarantee the recharge and survival of ecosystems (ibid).  A province can 

raise such a law’s protection floor, but it cannot lower it.  It is also worth noting that 

article 121 of the National Constitution establishes that national power in Argentina is 

exceptional; the national government can only assume powers over the provinces if those 

powers are explicitly transferred to it.  Given the power over their natural resources 

article 124 concedes to the provinces, minimum standards of environmental protection 

laws imply the transfer of power to the national government in order to achieve their 

goals. 

As such a law, the Ley de Bosques is supposed to establish and guarantee a 

uniform floor of environmental protection for the nation’s native forests.  The provinces 

are in charge of implementing the law and enforcing certain aspects of it.   Each province 

must elaborate a territorial ordering of its forests (OTBN). Using ten criteria, they must 

classify their forests, according to their conservation value, into three land-use categories.  
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The SAyDS is the national authority of implementation.  It evaluates these OTBNs to 

verify that each one properly incorporates all of the law’s criteria, and that the provinces 

have properly categorized their forests.  If it finds that an OTBN conforms to the national 

law, the SAyDS will accredit it, which enables that province to access the fund that 

provides monetary compensation for landowners who will see their property rights 

restricted by the law.  To varying degrees, almost every province has been attempting to 

lower the law’s protection floor, and the northern provinces, particularly Salta, Formosa, 

Chaco, Córdoba and Corrientes, have been making an onslaught against it.    

This thesis will focus almost exclusively on these northern provinces, and on their 

lowering of the law’s protection floor.  It will focus on them for several reasons: they 

possess around 80% of Argentina’s remaining forests, almost all of the deforestation in 

the past couple of decades has occurred there, and most of their remaining forests are still 

under pressure (SAyDS: 2008).  And we will focus on those provinces’ lowering of the 

law’s protection floor, in part, because it is still too early for an in-depth evaluation of the 

effectiveness of the law in limiting illegal deforestation.  As this thesis was being 

completed, Argentina’s Dirección de Bosques, the agency within the SAyDS in charge of 

evaluating the legal and technical aspects of the law, released an updated forest 

inventory.  While that information will be considered, enforcement of the approved 

protection floors, which has been extremely weak, is only one part of the equation.  This 

thesis argues that the provinces with forests that have agricultural potential, with the 

interesting exception of Santiago del Estero, have been lowering law 26.331’s protection 

floor, and that they have done so with the tacit approval of the SAyDS.  As a result, a 

province’s compliance with its own OTBN does not necessarily mean that it has upheld 
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the national law’s protection floor; it might have lowered it, but legally.  This possibility 

will become clearer in later sections when we examine the OTBNs of several provinces.  

As a quick illustration of the point, Salta’s OTBN determined that 1.6 million ha of 

forests could be deforested in the future.  However, an earlier OTBN commissioned by 

the same governor had determined that around 600,000 ha could be deforested.  The more 

permissive OTBN failed to justify how the extra one million ha it opened to deforestation 

complied with the national law’s conservation criteria whereas the original one had 

(Defensoría del Pueblo: 2011; Somma: 2011; Interview with Eduardo Manghi: 2011-

2013).  As Salta’s permissive OTBN was passed into provincial law and then accredited 

by the SAyDS, the province can simultaneously access the national fund, which is 

dependent on accreditation, and lower its protection floor because it passed into law a 

compromised protection floor.  

 

Explaining No-Action: 

 

Our task, then, is to explain why the SAyDS has not enforced law 26.331’s 

protection floor properly. This undertaking is similar to Crenson’s investigations into the 

regulation of air pollution in two neighboring Midwestern cities with similar industrial 

profiles in the mid-20
th

 century (Crenson: 1971).  However, whereas Crenson attempted 

to explain why one steel town, in a time prior to the existence of federal clean air laws, 

chose to regulate air pollution while the other chose not to, we must account for why a 

national agency has decided not to enforce a new federal environmental law; why it has 

chosen not to use the power it recently acquired.   
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 Harrison’s study of what explains when Canada’s national government has chosen 

to strictly enforce environmental legislation in Canada, Passing the Buck, offers 

considerable similarities to the case of Argentina.  Both are federal countries in which the 

provinces have control over their natural resources, and both have experienced periods 

during which important environmental legislation was passed at the national level, only 

to then go largely unenforced by the national government.  Canada, however, has also 

experienced a period during which the national government pursued strict enforcement of 

environmental legislation.  Investigating what caused the national government to pursue 

strict enforcement of environmental legislation when it did, Harrison concluded that the 

presence of electoral incentives were the determining factor; “the absence of electoral 

incentives, rather than constitutional constraints or provincial opposition, may explain 

why the federal government did not pursue a larger role in environmental protection…the 

reality may be closer to a federal surrender than a provincial victory (Harrison: 1996, 5)”.   

 Like much of the environmental legislation examined in the Canadian case, 

Argentina’s Ley de Bosques was passed during a propitious moment for such legislation 

in Argentina, which could lead one to think that electoral incentives have existed for the 

Kirchners to pursue strict implementation and enforcement of that legislation.  The Ley 

de Bosques was passed in the wake of a much-publicized environmental conflict between 

Argentina and Uruguay over the latter’s construction of pulp mills along a shared river in 

violation of a treaty between the two countries.  That conflict launched NGO’s onto the 

front pages of national newspapers, led Nestor Kirchner to raise the status of the 

country’s environmental authority, and landed an environmentalist lawyer and activist, 

Romina Picolotti, in the newly created SAyDS (Estrada Oyuela: 2007; Gutiérrez and 
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Almeira: 2011).   When environmental NGO’s began to think that the Argentine Senate 

was delaying the debate of the bill for the Forest Law, they launched a signature 

campaign in favor of the bill; and in two months, gathered over one million on-line 

signatures, which were then presented to the Senate (La Nación: Oct. 9
th

, 2007).     

In 2008, the Supreme Court, responding to a class-action suit presented by a 

group of citizens living in the basin of the Matanza-Riachuelo, Argentina’s most polluted 

river, ruled that the national government, the government of the province of Buenos 

Aires, and that of the Autonomous City of Buenos Aires had to clean up the river.  They 

based their decision on the right to a clean environment, established in article 41 of the 

National Constitution. And in late 2010, Cristina Kirchner signed into law the Glacier 

Law, intended to protect glaciers and the fresh water they hold from mining activities.  

Andean provinces courting large mining projects have challenged the law and tried to 

obstruct its implementation by recurring to amparos (an amparo is a legal recourse that 

citizens can use to halt an action by a private or public authority that the citizens believe 

is violating one of their constitutional rights) and advertising campaigns.  However, 

Argentina’s Supreme Court recently upheld the law, thereby overruling all such amparos; 

and there have been numerous large protests demanding the proper enforcement of the 

law.   

This thesis will attempt to show that environmental policy has not formed part of 

the Kirchners’ priorities, but that civil society pressure, popular legislative projects from 

progressive legislators, and Supreme Court rulings have forced them to take positions on 

a variety of environmental issues.  They have accompanied some of these conflicts, 

raised the status of the national environmental authority, and eventually allowed popular 



 9 

legislation to pass, but have kept an ambivalent attitude toward environmental policy.  

They have also been willing to challenge popular environmental legislation when it could 

potentially affect relations with allied governors, economic development or 

macroeconomic factors.  More importantly for this thesis, they have not extended support 

to questions of the proper implementation and enforcement of environmental legislation.   

The national government’s no-action fits in largely with the structuralist theory of 

environmental regulation in a capitalist system put forward by Barnett in his study of 

Superfund cleanup programs in the United States.  Barnett argues that the state will avoid 

strict environmental protection because the “absorption of [regulation] costs impairs 

capital accumulation, [which is] the engine of growth in a capitalist system”.  However, 

as the state would lose legitimacy if it failed to address environmental problems that 

could affect its citizens, it must “resolve the conflict between the promotion of capital 

accumulation and [the] maintenance of social harmony” (Barnett: 1994, 44-48).  Barnett 

argues that, in this struggle, the state will favor economic interests because 

 

“[t]he need to promote capital accumulation makes the interests of capital 

coincident with the needs of the system, thereby enhancing industry’s 

leverage…[but] in the presence of a strong environmental movement, regulatory 

agencies must be given limited autonomy to punish some powerful corporations 

as a means to maintain social harmony” (ibid, 46-48).   

 

Barnett was writing about the United State’s Superfund programs, which are 

designed to clean up contaminated industrial sites, but the theory can be tailored to 
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Argentina’s circumstances.  Argentina depends heavily on its agricultural sector for the 

availability of foreign exchange, as well as for economic and revenue growth, and along 

with this dependence, the national government has been promoting agricultural and 

energy policies that imply an aggressive expansion of the country’s agricultural frontier 

(Levy-Yeyati and Valenzuela: 2007; MAGyP: 2012; BCRA: 2006-2013).  These policies 

and macroeconomic concerns help explain the national government’s no-action, but the 

more immediate cause is political: governors possess considerable influence in Argentine 

national politics, and almost all northern governors have been aligned with the Kirchner’s 

Frente para Victoria since at least 2007 (Tomassi et al.: 2010; Jones 2008; Jones and 

Hwang: 2005; Calvo and Tow: 2009).  As we will see in the following chapters, 

upholding the law’s protection floor would involve the SAyDS confronting governors 

who have long been aligned with the Kirchner’s party Frente para la Victoria over an 

issue that has never figured among the Kirchners’ priorities.  

The pressure from these governors and the national government’s need for 

increased foreign exchange and tax revenue have been constant since Miguel Bonasso 

first introduced the bill for the Forest Law in 2006.  The northern governors attempted, 

first, to kill the bill, and later, to lower the law’s protection floor.  Concomitantly, 

throughout this period, the national government’s dependence on agricultural exports for 

macroeconomic stability has only grown.  Civil society groups pressured Congress to 

debate and pass the Ley de Bosques, but since then, they have largely shifted their focus 

to glaciers and urban environmental problems.  Those that have stayed focused on native 

forests, have focused their energies on provincial OTBNs, but have overlooked the 

national government’s role in allowing the provinces to pass dubious OTBNs.  Critiques 
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of the national government’s enforcement of the Ley de Bosques have largely been 

limited to how it has administered the law’s compensation fund. 

Thus, since the law was passed, the pressure to weaken the Ley de Bosques has 

been constant while pressure to guarantee its proper implementation and enforcement has 

only existed at the provincial level.  In this context, the national government has found it 

easy to ignore the questions of enforcement for which it is responsible.   Cristina 

Kirchner has never had to challenge law 26.331 directly, as she did with the first Glacier 

Bill.  She has guaranteed weak enforcement of it via indirect methods.  Since the 

provinces have begun to present their OTBNs to the SAyDS for accreditation, Cristina 

Kirchner has appointed secretaries to the SAyDS who either firmly believe that the 

provinces should play the principal role in providing environmental protection in 

Argentina, or who lack prior experience in environmental policy; in other words, 

secretaries disinclined to confront the provinces about improper categorization of native 

forests in their OTBNs.  

  

No-Action by All? 

 

 While the proper enforcement of 26.331’s has not been a priority for the President 

or the environmental secretaries she has appointed, that attitude has not been uniform 

across the national state, or even within the SAyDS.  As a minimum standards law, the 

Ley de Bosques asserts the precedence of article 41 over article 124; however, the 

SAyDS’s limited enforcement of the Ley de Bosques has been a tacit affirmation of the 

precedence of article 124.  Other state institutions, however, have attempted to defend or 
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reassert the law’s protection floor, and thus, have challenged this silent affirmation of the 

province’s dominion over their natural resources.  This thesis will follow the approach 

that views the state as a “contradictory legal system combining conflicting rights and 

principles” (Gutiérrez and Christel: 2012, 11).    

  The Dirección de Bosques (DB), the agency within the SAyDS in charge of 

carrying out the technical evaluations of the provinces’ OTBNs, has written numerous 

reports calling attention to their attempts to lower 26.331’s protection floor.  However, 

the DB rests on the lowest rung of an already weak and uninterested SAyDS, and it can 

only make recommendations to the Secretary; it lacks power of decision.  The 

Environmental Office of the National Ombudsman has solicited numerous files from the 

SAyDS and the Chief of Staff regarding potential problems in the OTBNs of several 

northern provinces.  These files, which are available to the public, contain considerable 

information from the DB and the SAyDS on provincial OTNBs, and were it not for them, 

it would be difficult to know of the DB’s disagreement with the province’s OTNBs.  

Despite the availability of this information, there is scant public awareness of the 

problem.  None of the national newspapers have written on the issue, and while the editor 

of La Nación, Argentina’s second most-widely read daily, has written numerous 

editorials drawing attention to the national government’s failure to properly finance the 

compensation fund, critiques of the law’s implementation and enforcement have been 

limited to this (La Nación: Nov. 1
st
, /2010).   

 The most important examples of disagreement within the nation have been found 

in the judicial system.  In Latin America and in Argentina in particular, judicial systems 

have assumed an important role in trying to guarantee environmental rights (Gutiérrez 
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and Christel: ibid).  The paradigmatic example in Argentina has become the cleanup of 

Argentina’s most contaminated river, the Matanza-Riachuelo, in the Causa Mendoza of 

2008.  Responding to a lawsuit presented by affected citizens against the national 

government, the provincial government of Buenos Aires, and the government of the City 

of Buenos Aires, the Supreme Court has intervened to guarantee those citizens’ 

constitutional right to a clean environment.   The Court justified its intervention by 

reference to article 41, and it has forced the three jurisdictions to develop a plan to 

cleanup the river, and even brought sanctions against them for failure to proceed with the 

cleanup (Gutiérrez and Christel: ibid). 

 The Supreme Court has yet to hear any cases on the Ley de Bosques, but it has  

heard and ruled on a case related to a flood of deforestation permits issued by the 

northwest province of Salta as the Forest bill was being debated in Argentina’s Congress.  

In early 2009, responding to a request for an amparo by indigenous and peasant 

communities from four administrative departments that would have been affected by 

435,000 ha of deforestation permits issued in Salta in the year prior to law 26.331’s 

passing, the Supreme Court of the Nation (CSJN) suspended all permits in those 

departments and placed a ban on all future deforestation permits there until both the 

province and the SAyDS had carried out an environmental impact assessment of the 

accumulative effect those permits and past deforestation would have.  The CSJN ruling 

occurred as Salta’s government was preparing to pass into law its OTBN, and indirectly, 

forced Salta to improve its OTBN, and thus, effectively offer greater environmental 

protection than it had initially planned.   
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 Along with examining the law’s implementation at the national level, this thesis 

will analyze Salta’s implementation of 26.331 in detail because, by virtue of being both a 

representative and exceptional case, it will allow us to better understand this no-action on 

the part of the national government.   Salta is representative of the provinces this law is 

aimed at because it possesses a significant amount of forests that are under intense 

pressure to be converted into agricultural or pasture land.  It is exceptional because it 

possesses in great quantity all the criteria that the law aims to protect:  according to 

accredited OTBNs, Salta possesses the most amount of forested area in Argentina; it has 

both Chaqueño and Yungas, and thus, significant biodiversity; and Salta has one of the 

largest population of indigenous communities, whose land the law is supposed to protect, 

in Argentina. 

 Salta’s implementation of the law has also been representative of that of the other 

northwest and north provinces in that it has attempted to lower 26.331’s protection floor 

via an OTBN of dubious methodology.  However, Salta did not begin its OTBN with the 

idea of lowering the protection floor.  The first technical team hired by Salta’s 

government carried out a sound work that incorporated all of the law’s criteria, and even 

received the approval of the Dirección de Bosques.  When Governor Urtubey realized the 

limited amount of land that OTBN would allow for, he chose to ignore its results, and 

hire a new team with the explicit goal of guaranteeing around two million ha of land for 

agriculture.  However, as the first technical team published its methodology and results, 

the case of Salta allows us to examine how a proper OTBN is carried out, as well as 

measure how a province has been lowering the law’s protection floor.   
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 Finally, Salta’s implementation merits attention because the Supreme Court, with 

its annulment of the 435,000 ha or permits in Salta, has indirectly intervened in it, and 

that intervention is noteworthy for several reasons.  First, although it was not directly 

related to 26.331, it shows a national authority demanding that a province provide better 

protection of its forests, in keeping with environmental laws in effect at the time, and the 

province obeyed.   Salta cancelled the permits that it had defended before the Court’s 

ruling, and it then released an OTBN that prioritized the protection of land claimed by 

peasant and indigenous groups in those departments.   However, Salta’s response to the 

CSJN’s intervention also reveals certain limits of judicial intervention in correcting flaws 

in the implementation of environmental laws.  As the CSJN responded to a claim 

presented by indigenous and peasant communities about land rights in four administrative 

departments of Salta, its authority was limited geographically to those four departments; 

along with this, its principal concern was with the plaintiffs’ demands.  An examination 

of Salta’s OTBN shows that the province understood both the geographical limitations of 

the Court’s power and that its ruling pertained to the communities.   Salta guaranteed all 

land claims in those four departments, and was solicitous of environmental protection of 

native forests there, but it opened up vast tracts of land in other departments to future 

deforestation without technical justifications; and it is implementing an ambitious re-

categorization plan that will allow it to convert considerably more land into production. 

 The fight over the protection floor is taking place largely at the provincial level, 

and its outcome is being determined by a variety of factors in each province—opposition 

parties, civil society, NGO’s, links between indigenous communities and human rights 

lawyers in Buenos Aires, and the Supreme Court, among others.  Most governors 
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presented OTBNs that attempted to lower the law’s environmental protection floor, and 

although the above-mentioned actors have managed to improve some OTBNs, they are 

still far from being in line with the criteria of 26.331.   

 

Structure of the Thesis: 

 

 The second chapter will describe the causes, geographical location and dynamics 

of deforestation in Argentina in the decades before law 26.331 was passed, as well as 

how the bill was proposed, finally became law, and was improved by the executive 

reglamentation of it.  The third chapter will summarize the attempts by various northern 

provinces to lower the protection floor set by the law, and then describe how and why the 

national authority of implementation has not countered these attempts.  The fourth 

chapter will recount in detail the process of Salta’s OTBN, with a focus on the Supreme 

Court ruling related to the deforestation permits issued in the months before the Ley de 

Bosques was passed.  The conclusion, along with providing some final comments, will 

discuss future threats to Argentina’s native forests with agricultural potential, and offer 

several policy suggestions for improving their protection in the current political context.  

 As almost no academic works have been written on the law, research depended 

heavily upon primary sources and interviews.  I have consulted and cited the OTBNs of 

provinces, as well as the Congressional debates about them; government reports on 

expansion of the agricultural frontier and biofuels in Argentina. Thirty-two interviews 

were conducted in total.  From Salta, key actors in the province’s OTBNs, former 

Ministry of Environment, INTA, private agronomists, NGO leaders, and peasant 
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community leaders were interviewed.  These were complemented by interviews in 

Buenos Aires with officials from the SAyDS, including a few former Secretaries of the 

Environment, as well as agronomists, climate scientists, and an economist. 
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Chapter II: The Problem, the Bill,  

and its Reglamentation 
 

 

 

 Argentina’s Congress passed the Ley de Bosques on November 28
th

 of 2007.   The 

law requires that each province carry out a territorial ordering (OTBN in Spanish) of its 

native forests within one year, and established that, as long as a province is still in the 

process of elaborating its OTBN, a moratorium on all new deforestation and forestry 

permits will reign there.  A province will be allowed to issue new permits only once it has 

passed it has an OTBN, whether that be via a governor decree or a congressional law.  

Based upon conservation value, the law created three categories according to which 

native forests are to be classified: category I (or the red category) corresponds to forests 

that harbor high levels of biodiversity, are necessary for the survival of certain plant and 

animal ecosystems, protect or are vital for watershed maintenance, or constitute territory 

used by indigenous communities or campesinos criollos.
2
  Excluding those activities 

carried out by the last two groups, only scientific research and some sustainable tourism 

are to be allowed in this category of native forests.  Category II (yellow) groups together 

forests of medium conservation value, and is open to sustainable development (although 

the law lacks a clear definition for this term, it does include silvo-pastoral systems), 

tourism, and scientific research.  Category III (green) corresponds to forests of low 

conservation value.  They can be transformed partially or totally via deforestation, as 

                                                        
2
 These criteria come from the UN Convention on Biodiversity, which was ratified in Argentina by law 

24.375 (Di Paola: 2011).  The term campesinos criollos would translate as creole peasants.  
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long as this is done according to deforestation requirements present in the law, ie. 

accompanied by environmental impact studies and public hearings. The law’s annex 

establishes ten criteria to be used to establish the conservation value of forests, and thus, 

the conservation category they belong to
3
.   

 In order to compensate both the provinces and private landowners who could see 

their land-use rights restricted by the law, a fund was created to provide financial 

compensation to those who implement conservation or sustainable management projects 

on properties with land-use restrictions.  The fund is to be financed by 0.3% of the annual 

national budget, 2% of the total value of export taxes on primary and secondary raw 

materials, along with other, as of now, minor revenue sources, such as international aid 

                                                        
3 These are the criteria (the translation was taken from Lucas Seghezzo’s essay on the topic): 
“1)  Area and habitat: Minimum habitat required to ensure the survival of plant  and animal 
communities.  Especially relevant for large herbivores and carnivores. 
2)  Ecological links: Links of forest patches with other natural communities in order to preserve 
connectivity and ecological gradients.  Important to take into account the varied use of habitats of 
many species of birds and mammals during different seasons of the year. 
3)  Regional integration: Links of forest patches with existing national or provincial protected areas 
and natural monuments.  Complementarities between different types of landscapes and the 
maintenance of ecological corridors. 
4) Outstanding value: Existence of rare or unique natural or biological elements that may confer a 
particular site a high conservation value 
5)  Connectivity: Connectivity: between different eco-regions has to be guaranteed by forest or 
riparian corridors to allow the free movement of some species. 
6)  Conservation state: Assessment of the current condition of forest patches by analyzing past land 
use changes, disturbances, fire events, existing biodiversity, and present consequences for inhabiting 
communities. 
7)  Forest potential: Current availability of forest products and potential forest productivity. This 
criterion is related to past interventions in the area.  Includes forest inventories, impact assessments, 
and information provided by authorities and private actors. 
8)  Agricultural potential: Assessment of the potential for long-term economically sustainable 
agricultural activities per area after deforestation. 
9)  Hydrological basins: Indicates the existence of areas with a high potential for the preservation of 
river basins or wetlands and the protection of superficial or subterranean water sources. Steep 
areas (slope greater than 5%) fall under this criterion. 
10 Cultural aspects: Value given by indigenous communities and small scale farmers to forests and 
surrounding areas. Assessment of survival and cultural uses of the forests and the extraction of non-
timber forest products.”  (Seghezzo et al: 2011).   
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and private donations
4
.   In the law that left Congress, 70% of the fund is intended as 

compensation for landowners of private or public lands, and the remaining 30% is to be 

destined to the authorities of implementation at the provincial level.  To be able to access 

the fund, a province’s OTBN must be passed into law—it cannot be the result of a 

governor decree—and accredited by the SAyDS. 

 It is important to note that this fund is not meant to provide exact compensation 

for the opportunity costs of no longer being able to clear the native forests and then plant 

crops on one’s land, nor is it meant to provide exact compensation for the environmental 

services that the native forests on a property provide.   Although the law mentions that 

the fund will compensate the provinces and private landowners for the environmental 

services that their native forests provide, it includes no mechanism for the pricing of 

those environmental services, and the formula by which the fund is to be financed bears 

no relation to the pricing of such services—as mentioned above, it is to receive 

mandatory budget allocations that reflect the size of the national budget and the value 

export sales of raw materials.  The fund is better understood as the political compromise 

that was necessary in order to pass the law in the Senate.  The Senate debates, where the 

idea of such a fund was finally agreed upon, make this point clear; although various fund 

options were discussed, the emphasis was always on how much money could be 

obtained; attempts to link payments to environmental services never went beyond the 

simple idea of providing higher compensation to landowners with properties in Category 

1 (Cámara de Diputados: Nov. 21st, 2007).   

 Implementation of the law is entrusted to the environmental authorities of each 

province.  They are to contract technical teams to carry out the OTBNs, and based on 

                                                        
4
 Since 2002, Argentina has taxed most exports, and agricultural ones heavily. 
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their work, the governor is to present an OTBN as a bill to the provincial congress for 

approval.  As they appoint their environmental authorities and they can amend the 

OTBNs produced by the technical teams, governors posses considerable power over the 

final result of the OTBN at the provincial level.  The SAyDS is to review each OTBN 

and to decide whether or not a province is in conditions to receive money from the 

compensation fund.  Its responsibilities versus those of the provincial authorities will be 

dealt with more extensively later in this chapter.  Before entering into those details, 

however, it is important to briefly review the dynamics of deforestation in Argentina over 

the past decades, as well as look at how the bill became law.  The former will allow us to 

understand the nature of the problem, and thus, judge the aptness of the response, while 

the latter will let us establish the principal actors in this conflict. 

 

The Nature of the Problem: 

 

 The high levels of deforestation in Argentina over the past two decades are the 

result of the conversion of native forests into agricultural and pasture land.  Argentina’s 

First National Forest Inventory, which was undertaken by the Secretary of Natural 

Resources and Human Environment (Argentina’s national environmental authority at the 

time) in 1998 and managed to survive the country’s economic and financial crisis of 2001 

to publish results in 2002 and 2005, provided the first concrete data on the extent of 
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native forest lost at the national level
5
.  It found that Argentina had possessed 37,535,308 

million ha of native forest in 1937; 35,180,000 ha in 1985, shortly after the expansion out 

of the Pampas began; 33,190,442 ha in 1998; and 31,443,873 ha in 2005 (SAyDS: 2005).   

In 2008, shortly after the Ley de Bosques had been passed, SAyDS expanded upon the 

forest inventory with a short report on deforestation as a result of the expansion of the 

agricultural frontier.  The report focused on the period from 1998-2006, and provided a 

geographical breakdown of deforestation according to province.  Over that period, 2.29 

million ha of native forest were cut down; of that, slightly over two million occurred in 

northwest and northern provinces for agricultural production (SAyDS: 2008)
6
.  

  The 2008 SAyDS report also provided statistics on the geographic distribution of 

the remaining forests.  If the northeastern province of Corrientes (for which no 

information was provided) is excluded, twenty million of the remaining thirty-one million 

ha are Chaqueño Forest, and an additional five million ha are Yungas—a humid forest 

located along the Andes in Salta, Jujuy, and Tucuman, between the highlands and the dry 

Chaqueño forest.   Thus, around 80% of Argentina’s remaining native forests are located 

in northern and northwestern provinces.  The report estimated that Salta has 4.8 million 

ha of Chaco and 2.3 million ha of Yungas for a total of 7.1 million ha; Santiago del 

Estero has 6.2 million ha of Chaco; and the province of Chaco has 4.5 million ha.  Those 

provinces also lost most of their forests to agriculture and pasture over the past decades 

(ibid).   

                                                        
5
Direccion de Bosques was the agency within the national environmental secretariat that carried out the 

First National Inventory of Native Forests.  It is currently in charge of all technical issues related to law 

26.331, and will carry out future inventories.  
6
 This report was commissioned during Romina Picolotti’s time as Secretary of the SAyDS. 
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 The rapid expansion of the agricultural frontier into these provinces over the past 

several decades is the result of a combination of factors:  increased rainfall in the far 

northwest, the result of long-term climactic changes; new agricultural technologies and 

techniques that have allowed for increased soil humidity retention and soil preservation, 

and thus, have enabled producers to grow crops on what were once marginal soils; and 

strong international demand for grains, oilseeds and meat.  The latter factor has pushed 

up prices, which has had two effects:  first, it has pushed a significant part of Argentina’s 

cattle production out of the Pampas, as many producers there have discontinued the 

traditional cycle of rotating several years of cereals and oilseeds with several years of 

cattle grazing, opting instead to focus solely on grains and oilseeds; and second, high 

international prices combined with new agricultural technologies and low land prices in 

marginal lands, have encouraged producers to develop lands outside of the Pampas (Grau 

and Gasparri: 2005; Manuel-Navarette et al: 2005). 

 In an essay that focused on the northwest provinces of Salta and Tucuman, H.R. 

Grau identified rainfall and international commodity prices as the principal determinants 

of land-use change in northwest Argentina (Grau and Gasparri: 2005).  Until recently, 

most of the region had lacked adequate rainfall for crops like soy, corn and wheat—

which is placed at around 600mm/year, due to the high levels of evotranspiration there.  

Since the early 1970’s, however, average rainfall in Argentina’s northwest has been 

increasing as a result of regional climate changes (ibid).   At first, this opened up 

possibilities for corn and black beans in Salta in the 1970’s; however, the introduction of 

genetically modified soybean seeds in the mid-1990’s combined with zero-tillage 

techniques increased soil humidity retention and significantly reduced production costs.  
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Thus, soy became both viable and profitable in the region.  As a result of this change, 

agricultural producers began converting forests that met minimum rainfall requirements 

(and not infrequently those that did not) into agricultural land.  At the time of his study, 

Grau found that 80% of the remaining native forests in the three departments of Salta 

studied (2.4 million hectares) were in rainfall- or rainfall and soil-limited areas
7
.   

 Grau’s study also highlights two statistics as a portent of things to come.  

Focusing on three administrative departments in Salta—Orán, Anta, and San Martin—he 

found that soil limitations for agricultural production did not deter producers from 

deforesting, and that rainfall limitations were often ignored.  While areas without rainfall 

limitations had suffered from more deforestation, he found that 46% of the total 

deforestation in those departments had occurred on lands that received less than 600 mm 

of rain per year.   In other words, inadequate rainfall has not acted as a strict limit upon 

the expansion of agricultural or ranching activity.  This is becoming more relevant as 

precision agriculture develops new ways to retain soil humidity and drought-resistant 

seeds are developed and improved.  Seed companies devote considerable space at 

Argentina’s annual ExpoAgro to demonstrations of new soy, corn, wheat, and sorghum 

strands that can withstand the heat of the north and northwest; and irrigation systems are 

also beginning to occupy more interest in Argentina.
8
In the words of a prominent private 

agronomist in Salta: “Not only will there be cattle production in Rivadavia (a semi-arid 

department in east Salta), within ten years there will be agriculture” (Interview with a 

prominent Argentine agronomist from the private sector: May 15
th

, 2011). 

                                                        
7Grau views Tucuman, a much smaller province with greater rainfall, as a cautionary tale: soy 
cultivation began in the 1970’s, and almost all of its forested land that did not have rainfall 
limitations was quickly felled and brought into production (ibid).   
8
 A note in La Nación’s weekly agricultural supplement reported that irrigation systems occupied 

considerable space at Salta’s agricultural expo in 2012 (La Nación: Sept. 15
th

, 2012) 
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 While Grau’s work focused on deforestation in the more remote northwest, a 

result largely of new agricultural techniques combined with a gradual increase in rainfall, 

the “cerealization” and “soyazation” of the Pampas has put pressure upon forests in the 

less remote parts of the North and Northwest.  90% of Argentina’s soy production occurs 

in the Pampas, and the extreme profitability of the legume has pushed part of the region’s 

cattle production, first, into the pockets of the Pampas unsuitable for agriculture, and 

when that option has been unavailable, into the north (Barsky and Gelman: 2009, 506).  

The traditional land-use cycle of alternating several years of crop cultivation with several 

years of cattle grazing to restore the soil’s fertility is being abandoned in the face of high 

international grain and soy prices and fluctuating export controls for beef (Manuel-

Navarrete et al: 2005).  Northeastern provinces, like Entre Ríos and Corrientes, have 

captured a significant percentage of the cattle production that has been displaced by 

increased soy cultivation in the Pampas; and northwestern provinces have also been 

increasing their percentage of cattle production (they are also entering all stages of 

production), and are widely seen as having the highest potential for growth (Rearte: 

2007).  In the Northwest, provinces like Santiago del Estero, Chaco and parts of Salta 

have been particularly attractive for cattle production, as much of their land is presently 

unsuitable for agricultural production (due to inadequate rainfall or marginal soils) and 

land prices there have tended to be significantly lower than those in the more central 

regions. 
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The Environmental Risks of Indiscriminate Deforestation in the North and  

 Northwest 

 

 There are several environmental risks connected with unregulated deforestation in 

Argentina’s north and northwest. The first is that the increased rainfall that has allowed 

crops to be grown in parts of the north might not be permanent, and if rainfall returns to 

old levels, recently deforested lands would no longer be able to support crops and could 

suffer desertification processes. The source of the increased rainfall in northwest 

Argentina over the last forty years, which has been one of the principal factors in the 

expansion of the agricultural frontier there, is still unknown, and thus, its permanence is 

uncertain.  While the increased rainfall is characteristic of the positive phase, El Niño, of 

the ENSO cycle, an ENSO cycle usually lasts only two to eight years.  Consequently, 

researchers have looked to inter-decadal atmospheric patterns and increased CO2 

concentrations as potential causes of this prolonged wet period.  One possible explanation 

considers that a warm phase of the Pacific Decadal Oscillation (PDO), which is a “long-

lived El Niño-like pattern of Pacific climate variability” has been the cause 

(Compagnucci and Agosta: 2008; Grau: ibid).  The PDO alternates between warm and 

cold phases, with each one lasting about 20-30 years.  Warm phases involve increased sea 

surface temperatures in the Pacific, which result in more frequent and enhanced El Niño 

events in South America.  Inversely, the PDO’s cold phase involves a drop in sea surface 

temperatures in the Pacific, which leads to an increase in the frequency of La Niña events 

and increased chances of drought in Argentina.  There have been two confirmed cold 

phases since the end of the 19
th

 century, and both lasted at least thirty years (University of 
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Washington: 2013). During recent years, the positive rainfall trend appears to have 

diminished or reversed, although it is still too early to confirm or reject this possibility 

(Interview with Dr. Hugo Berbery: Feb, 2013).  

The risk of salinization of soils is somewhat particular to geographical regions 

like the Chaco that harbor dry forests, which are defined as those receiving between 400 

and 800 millimeters of rainfall per year.  Because the Chaco’s dry forests use most of the 

precipitation they receive, very little rainwater drains through its soils and into the 

aquifers below.  The replacement of these forests by crops changes this dynamic 

drastically.  As the forests no longer take in the majority of the rainfall and the region’s 

flat surfaces permit little runoff, more water drains through the soils to the aquifers, 

carrying with it salts that have accumulated over millennia in the soils just below the 

surface.  After decades of this process, the aquifers may rise enough that they reach the 

surface, flooding the soils with saline water, and causing a salinization of soils.  In 

drawing attention to this risk, Esteban Jobbágy has pointed out that Australia has lost 

60,000 km2 (one km2 equals 100 hectares) of agricultural land to this process.  This 

process has occurred in three regions of the world that, unlike the Chaco, were 

experiencing constant or decreasing annual precipitation, which suggests that land-use 

changes, as opposed to climate changes, were the cause of salinization (Jobbágy: 2011). 

 Another concern related to soils in the north and northwest is that they are not apt 

for long-term agricultural production: various factors—such as the effect of the high 

temperatures and humidity upon organic material and carbon content, or the low 

rainfall—will cause yields to drop quickly, which will lead to increased fertilizer use, and 

thus, increased production costs.  Eventually, production costs will grow too high to 



 28 

make farming recently deforested lands profitable, and they will be abandoned in a state 

of desertification.  Unfortunately, this topic has not been investigated much, and there is 

very little information on the long-term yields of soils in the north and northwest.  Dr. 

Estéban Jobbagy is currently directing a CONICET project to study yields in the 

Chaqueño forest, and an observation station exists in Las Lajitas, Salta, which is located 

in the southeast part of the province, where annual rainfall is between 550-600 mm 

annually.  Cristián Campos runs the station, and uses satellite images of fields in Anta 

and Oran to measure their normalized difference of vegetation index.  This is an indicator 

of biomass, from which he can estimate yields. 

Although the project is far from its conclusion, it has produced some early 

observations. One thing that is clear is that the soils are not exhausted after several years 

of production, but there are some early signs of falling yields after longer periods of use 

for certain crops. The fields under study in Anta were converted from forests twenty to 

thirty years ago, and have been planted with soy.  They show no reductions in yields so 

far.  However, fields further to the north, near the city of Tartagal, do show signs of 

losses.  Those fields also began to be cultivated twenty to thirty years old, but with black 

beans.  No fields in Tartagal have been abandoned, which shows that producers there 

have responded to decreasing yields by changing crops (usually to soybeans), and 

probably, by adding fertilizers (Interview with Cristian Campos: March 7
th

, 2013).  

Although this project represents an advance in information on soil yields, it is still 

somewhat hamstrung by a lack of information.  Based on satellite images, researchers 

know when forests were converted into agricultural or pasture land, but they lack precise 

information on how producers have managed those fields.  Thus, it is hard to determine if 
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the decreased yields near Tartagal are the result of certain crop rotations or climatic 

features.   

 Finally, deforestation can affect both the local and regional climate, and by 

emitting CO2 held in soils, the global climate as well.   Several studies have shown that 

diurnal surface temperatures in converted croplands in the Chaco region are around 2.5 C 

degrees higher than those in dry forests.  This can affect the water balance of soils and 

lead to dustier and drier climates during the winter (Canziani and Benítez: 2011; 

Jobbágy: 2012). Deforestation in sub-tropical regions appears to affect rainfall in the 

deforested areas, although the effects outside of those areas remain unclear.   

Regarding effects on the global climate, there has been concern over the amount 

of CO2 emitted by deforestation in Argentina.  CO2 released by deforestation has been 

significant in Argentina, and it is estimated that from 1996-2005, deforestation in the dry 

forest Chaco represented 0.9-2.7% of global carbon emissions from deforestation 

(Gasparri, et al: 2008).  Recent studies suggest that the biogeochemical effects of 

deforestation in semi-arid regions might be partially compensated for by the strong 

biophysical effects on the energy budget.  Research on the latter is still emergent, but 

recent studies suggest that the cooling or warming effects of deforestation depend upon 

what type of forests are razed and their location.  Some models suggest that boreal 

deforestation has “significant cooling outcomes because the biophysical effects, mediated 

by a large albedo increase, are higher than biogeochemical ones” (Jobbágy: 2012).  This 

is not the case for tropical forests, but appears to be the case for temperate dry forests, 

like those in Argentina’s Chaco.  Jobbágy’s study focused on San Luis, La Pampa, and 

part of Córdoba.  The climate there is more arid than it is in Formosa, much of Chaco and 
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Salta, meaning that the results might not transferable to those provinces whose forests are 

under the greatest pressure to be converted into crop and pasture land.  The authors of 

this study also note that the release of CO2 remains a concern, regardless of its 

greenhouse because oceans and land surfaces currently absorb almost half of emitted 

CO2. 

Along with the above, indiscriminate deforestation also puts biodiversity of flora 

and fauna at risk, and as will be seen in the following chapters, it has pushed many 

indigenous communities and peasant farmers off of land that they have long used but for 

which they have never received titles.  These environmental risks may be manageable if 

information about them exists, provincial governments incorporate that information into 

their OTBNs, and producers adopt the practices necessary to reduce, eliminate or avoid 

them.   Proper zoning and enforcement of that zoning could prevent deforestation of 

lands where a drop in summer rains could render them uncultivable.  In other cases, 

irrigation, switching crops or to pasture land, and of course, new seed technology might 

reduce some of the risks.  Salinization of the soils of deforested dry forests is not to be 

taken lightly, but it occurs after a long period of negligence; and more importantly, with 

good practices (ie, planting trees to absorb rainfall, proper crop selection, etc.), that risk 

can probably be controlled (Interview with Dr. Jobbágy: Feb. 14
th

, 2013; Interview with 

Dr. Paruelo: Feb. 27
th

, 2013).  Further study of longer-term production in the northwest, 

along with gradual advances into areas where even less information exists (such as 

Formosa) could help reduce the risks of exhausting soils. As these risks are investigated 

further, researchers might determine that they are largely manageable in many parts of 
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the north and northwest.  In that case, it might be possible to expand the agricultural 

frontier beyond what the Forest Law, properly enforced, would currently permit. 

However, for the time being, there remains a serious lack of information 

regarding the sustainability of agricultural expansion in the north and northwest; and 

more importantly, as this thesis will attempt to show, both provincial governments and 

the private sector have been unwilling to incorporate caution or best practices in the 

expansion of the agricultural frontier.  Argentina currently lacks an effective law to 

regulate soil use; and so far, the limited attempts by the national government to regulate 

this process have been met with anger and disregard. This has turned potentially 

manageable risks into serious ones.   

 

The Road to Congress: 

 

 Although it is difficult to pinpoint the exact origin of the Ley de Bosques, we can 

identify several factors and events that led up to the presentation of the bill, including the 

First National Inventory of Native Forests, social conflicts resulting from the forced 

removal of peasants and indigenous communities from their forests by agricultural 

producers (and often underwritten by local courts) in provinces like Santiago del Estero 

(where a quite complex provincial forest law was actually passed before the national one) 

and Salta, NGO lobbying and participation in those conflicts, deforestation moratoriums 

in several provinces in the first years of the new millennium, and finally, numerous 

legislative proposals that finally resulted in Miguel Bonasso’s bill to address the issue at a 

national level. 
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 A 1948 Forest Law required regular inventories of Argentina’s native forests, but 

had never been implemented.  As mentioned earlier, in 1998, with the financial assistance 

of international cooperation, the then functioning environmental secretariat undertook the 

first inventory of native forests in Argentina.  The rampant deforestation that had allowed 

for much of Argentina’s agricultural expansion over the past couple of decades had been 

accompanied by social protest, by both small local actors, such as peasant groups, and 

national NGO’s.  The inventory provided data at a national level that provided clearer 

view of the magnitude of the issue.  

 In late 2003, after researchers at the Universidad Nacional de Entre Ríos had 

reported that recent agricultural expansion had left Entre Ríos with barely one million ha 

of monte, the northeastern province declared a moratorium on all new land use change 

permits (Fiorotto: Oct. 1
st
, 2003).  Entre Ríos, which does not form part of the Pampas 

nucleus but has long been a cattle center with some agriculture and considerable citrus 

production, had considerably boosted its cattle as the Pampas cerealized, and had also 

boosted its soy production and eucalyptus plantations significantly since the 1990’s.  The 

province’s Secretary of Agriculture sided with the moratorium, stating that four million 

ha of land were at risk of erosion, and that the conversion of monte to soy or cattle 

production was overwhelming (ibid). 

 In Santiago del Estero, which had seen the highest levels of deforestation in the 

90’s, small peasant groups aligned with Greenpeace, and eventually pushed the province 

to declare a moratorium on all deforestation permits until a provincial territorial ordering 

was undertaken and a provincial forest law passed (La Nación: August 17
th

, 2004; 

SAyDS: 2008).  The moratorium was declared in 2004 and the law passed in 2006.  The 



 33 

circumstances that led to the moratorium in Santiago del Estero were quite different from 

those in Entre Ríos.  Santiago del Estero’s moratorium was declared during the federal 

intervention of the province in 2004.  The province was intervened after several murders 

were connected to then-Governor and long-time caudillo, Carlos Juárez.  The 

investigation revealed the existence of an extensive network of state espionage and 

violence.  The intervention began in April of 2004, and in June of that year, peasant 

groups staged various marches in front of the office of the federal interventor, Pablo 

Lanusse, demanding a moratorium on deforestation permits until the issue was addressed.  

Lanusse agreed, and declared several 180-day moratoriums.  He also pushed the province 

to start working on a forest law with input from all affected sectors.  It passed an 

extremely detailed provincial forest law in 2006, which was considered to be a good law 

because it was the product of several years of discussions and negotiations that 

incorporated the interests of different sectors of society (Interview with Lorenzo 

Langbehn: June 14
th

, 2011).  It is important to emphasize that the emergence of a forest 

law in Santiago del Estero is inextricably connected to the federal intervention; in other 

words, to national authority overriding provincial authority.   

As the above was occurring, legislators from various political parties were 

developing bills and projects to address the issue.  The first legislative projects date back 

to 2000, and were presented by Congressmen from the Radical Party (UCR) in Chaco.  

Ramon Romero presented several projects until he lost his seat in 2005.   Around 2004, 

Alfredo Atanasof, a Congressman from Buenos Aires belonging to the Justicialista party, 

began presenting projects as well (Cámara de Diputados de la Nación Argentina: 2000, 

2006).  Miguel Bonasso, a national Congressman from the City of Buenos Aires, aligned 
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with Frente para la Victoria at the time, began promoting national legislation to address 

the issue
9
.  In August of 2004, he submitted a legislative project requesting that the 

executive, then Néstor Kirchner, declare a forest emergency until a law could be crafted 

to address the problem at a national level (La Nación: August 13
th

, 2004).  And in May of 

2005, Bonasso managed to get the House to approve a request for the declaration of a 

Forest Emergency (La Nación: May 7
th

, 2005).   

Neither project prospered, but Bonasso continued in his efforts.  The case of the 

Pizarro Reserve in Salta appears to have provided the spark that finally allowed 

Bonasso’s initiatives to prosper.  In February of 2004, Salta’s Congress began to privatize 

a provincial reserve it had created for a community of Wichii families in 1995.  The 

privatized reserve was sold to agricultural producers, some of whom were connected to 

then Governor Juan Carlos Romero’s administration.  The affected indigenous 

communities protested, and with the assistance of local, national and international NGO’s 

and the University of Salta, they managed to capture the national spotlight (Ochoa: Oct. 

15
th

, 2005).  The conflict eventually attracted significant celebrity support—Diego 

Maradona and Ricardo Darín (Argentina’s premier actor) publicly requested that 

President Néstor Kirchner intervene.  Shortly afterwards, Kirchner agreed to meet with 

the community and Greenpeace Argentina—marking his first meeting with 

Greenpeace—and decided that Argentine National Parks (APN) would buy the reserve, 

thus, converting it into a national park (Himitian: May 3
rd

, 2005). Both Greenpeace 

Argentina and the Foundation for the Environment and Natural Resources (FARN) view 

the Pizarro incident as the spark that provided the context in which national forest 

                                                        
9
Frente para la Victoria is a Peronist political party and alliance that was founded by former President 

Nestor Kirchner for the 2003 presidential elections.   
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legislation might prosper.  Shortly after the event, they, along with Vida Silvestre, 

approached Bonasso, and asked to contribute to the bill he was working on, which was 

presented in mid-May of 2006 (Interview with Hernán Giardini: March 26
th

, 2011; 

Interview with Ana Di Pangracio: June 5
th

, 2011) 

 Bonasso’s bill began to be debated in the House on November 19
th

, 2006.  The 

level of debate there was low, and centered almost entirely on the conflict between 

articles 41 and 124 of the National Constitution.  Opposition to the bill was concentrated 

among the representatives of northern and northwestern provinces—principally, Salta, 

Misiones, Jujuy and Formosa—whose representatives argued that Bonasso’s bill, if 

passed into law, would violate the province’s dominion over their natural resources, 

guaranteed by article 124 of the National Constitution.  The bill’s opponents did not 

address article 41 into their argument, choosing instead to rail against the hypocrisy of 

“dirty” Buenos Aires telling the provinces how to protect their environment; and to 

summon the specter of more impoverished peasants forced to further crowd the 

Conurbano if the law were passed.  This latter image arose from the argument that the 

law would halt economic growth in north and northwest provinces, and thus, the poor 

there would lose jobs, and be forced to relocate to the slums of Buenos Aires to look for 

work (Cámara de Diputados de la Nación Argentina: 2007). 

 No Congressman from a northern or northwestern province spoke in favor of the 

bill, and it is worth noting that Federico Pinedo, a representative of the city of Buenos 

Aires for the center-right party PRO, argued repeatedly against it (ibid).  The City of 

Buenos Aires has no forests beyond an ecological reserve without agricultural potential, 

but it is home to many business groups that invest heavily in large cattle and agricultural 
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operations throughout the country
10

.  Nonetheless, opponents of the bill in the House 

were unable to garner the necessary number of votes to force any changes beyond minor 

ones of wording or clarification as Bonasso rode a coalition composed primarily of the 

“metropolitan provinces” and a small group of Congressmen from southern provinces 

(Calvo and Tow: 2009, 38).  Congressmen from the northeast province of Misiones 

presented a proposal for a compensation fund during the House debate, but it was 

rejected by Bonasso.  

 The bill left the House in the middle of March 2007, and upon entering the 

Senate, was sent to six commissions.  It was not officially debated until November 14
th

 of 

that year.  In an interview from October of that year, then president of the Senate and 

member of Frente para la Victoria, Miguel Pichetto, claimed that the Senate was not 

stalling the debate, but that it had needed time to refine the bill (Ruhl: Oct. 17
th

, 2007).  

Argentina’s most prominent environmental NGO’s, who had participated in the bill’s 

original drafting, thought otherwise, and in August of 2007, launched a major signature 

drive in Argentina to put pressure on the Senate to finally debate and pass the bill.  In two 

months, the NGO’s, led by Greenpeace, managed to collect over one million electronic 

signatures, which they presented to the Senate on October 9
th

 (La Nación: Oct. 09
th

, 

2007).  Several weeks later, the Senate debated and passed a revised version of the bill, 

which was promptly approved by the House. The Senate cleaned up aspects of the bill’s 

language, making it a slightly tighter legal document, but as mentioned above, the only 

major changes it made to the bill were the addition of the compensation fund and a 

                                                        
10

  As a political party, PRO is attempting to establish itself beyond the City of Buenos Aires. In Salta’s 

2011 gubernatorial election, it formed an alliance with Alfredo Olmedo, the son of a producer from Salta 

who is rumored to own over 100,000 ha of productive land in the northwest. 
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provision that allows indigenous communities and peasant farmers to deforest up to ten 

ha without a permit.   

 

Reglamentation of the Law: Decree 91/09 

 

 By not acting upon the bill within ten days of having received it, President 

Cristina Kirchner effectively allowed it to pass into law.  She was supposed to have 

issued its reglamentation within ninety days—reglamentation is a constitutional tool 

Congress can transfer to the executive so that the latter establishes how a law will be 

administered—but she did not issue one until February 14
th

, 2009, a year after the 

original deadline, and a few days after the Tartagal River had overflowed in northern 

Salta, killing two people and causing significant damage to the city of Tartagal.  

Environmental NGOs and media outlets claimed that the flooding was the result of 

reckless deforestation in Salta.  The government denied the connection, but must have 

understood its symbolic importance, because it issued the long-delayed reglamentation a 

few days later (Página 12: Feb. 13
th

, 2009).   

In spite of this delay, executive Decree 91/09 improved the original law, and in 

many ways, turned it into a viable piece of legislation.  It did so by clearly designating 

the responsibilities of the national authority of implementation (the SAyDS), defining 

what constitutes violations of the law, and by attempting to incorporate the Federal 

Council of the Environment (COFEMA) in a constructive way, one that in theory, 
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suggests the “federalism of coordination” that Daniel Sabsay has referred to (Sabsay and 

Di Paola: 2008)
11

. 

 The bill that left Congress had not clearly stated the responsibilities of the 

SAyDS, nor had it stipulated precise tools according to which the implementation of law 

26.331 could be evaluated.  Article 11 of Decree 91/09 partially fills this gap by requiring 

that the SAyDS update the National Inventory of Native Forests every five years, thus 

providing one way to measure the effectiveness of the law.  It also requires that the 

SAyDS develop monitoring systems to verify that the provinces monitor land use plans 

within their territory; and it encourages the SAyDS to develop partnerships with 

universities, NGO’s, municipal governments, unions, professional associations, etc. in the 

establishing of these monitoring systems.  Article 6 requires that the OTBNs be updated 

every five years, in accordance with the guidelines established by SAyDS. Regarding 

violations of the law and corresponding sanctions, the law that left said very little beyond 

establishing a range for fines and that provincial authorities would be in charge of 

assessing fines.  Article 29 of Decree 91/91 offers precise definitions of infractions, 

which should help simplify future legal processes involving them.   

 The reglamentation also managed to involve COFEMA, which had been absent 

until then, in a potentially meaningful way.  Article 6 states that the SAyDS must work 

with COFEMA to achieve a level of coherence in the conservation categories of 

neighboring provinces.  This is meant to avoid situations in which provinces might place 

forests that are divided by a political border into different categories.  Articles 10 and 11 

require that the SAyDS “articulate” with COFEMA in the “elaboration” of the 

                                                        
11

 COFEMA is a federal council that is to help with the coordination and elaboration of environmental 

policy between the national and the provincial governments.  It is made up of the environmental authority 

of each province and the secretary of the SAyDS (Rezk: 2005). 
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compensation fund, and that they work together to establish how the fund will be 

distributed.  Article 5 states that the two work together to establish uniform prices for 

environmental services.  This article is intended to guarantee that similar conservation 

projects receive similar compensation regardless of the province. 

 Decree 91/09 also guarantees funding for SAyDS, an issue that had not been 

addressed explicitly in the law.  Although Bonasso’s law had designated 30% of the 

compensation fund for the authorities of implementation of each jurisdiction, it made no 

mention what percentage the SAyDS would receive.  Decree 91/09 addresses this issue 

by prohibiting that administrative costs at the national level exceed 10% of the fund’s 

value.  In theory, this guarantees funding for the SAyDS to hire new employees and buy 

new equipment necessary for the law’s implementation. 

 As a final point, it is worth mentioning that Decree 91/09 requires that technical 

and financial assistance programs connected to the law be extended to indigenous and 

peasant communities.  As will be seen later, these communities were one of the principal 

victims of the rampant deforestation over the past decades, and provincial governments in 

the north and northwest have often disregarded their land claims or basic rights.  Our 

investigation will now look at the implementation of the law.   
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Chapter III:  The Lowering of the Protection Floor and 

the  National Authority’s Response: 
 

 

 

 

In May of 2011, at the request of the National Ombudsman’s Environmental 

Office, the SAyDS sent a report on the progress of the implementation of the Ley de 

Bosques.  The report included a summary of the flaws in the OTBNs of all the provinces, 

which revealed that every province that has presented an OTBN to the SAyDS has 

neglected some of the conservation criteria in 26.331.  The report stated that the results of 

forest categorizations in Chaco often differ from those that the methodology used should 

have yielded.  Salta, whose case will be considered in greater detail in the following 

chapter, did not provide information on the threshold for land use changes for each water 

basin, and most of the forests it placed in category I already had protected status as 

provincial or national parks.  Santiago del Estero’s OTBN, which has met with approval 

for the most part from the Dirección de Bosques, allows category II properties to be re-

classified as category III if irrigation systems appear there (Defensoría del Pueblo: May 

23
rd

, 2011).    

           The province of Córdoba originally possessed twelve million ha of native forests.  

However, by 2008 the province, which has long been one of Argentina’s top three 

agricultural provinces, had only 800,000 ha of native forests left (Defensoría del Pueblo: 

2011); and the SAyDS’s 2008 report on the expansion of the agricultural frontier 

revealed that from 1998 to 2006, the province lost 216,728 ha of forests, placing it behind 
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only Santiago del Estero, Salta, and Chaco in terms of forest loss over that period 

(SAyDS: 2008).  Despite these statistics, Córdoba’s Congress approved an OTBN that 

flagrantly contradicts various articles of 26.331.  Article 5 of Córdoba’s OTBN allows for 

sustainable development in native forests classified as category I, and article 37 allows 

for mining activities in category II forests, justifying this by referring to the “transitory 

character” of mining.   Both of these articles violate 26.331, article 9 of which clearly 

states that no development can occur in category I forests; and although article 14 of the 

Ley de Bosque’s reglamentation allows for certain exceptions to the ban on activity in 

category I forests, mining is not listed as one
12

.  Finally, article 41 of Córdoba’s OTBN 

makes the calling of a public hearing prior to an EIA for a deforestation permit optional 

(the text reads, “one can be called”), even though article 26 of the national law clearly 

states that such hearings are required (Defensoría del Pueblo: May 23
rd

, 2011). 

         Córdoba’s attempts to lower 26.331’s protection floor are noteworthy not only 

because the province still possesses around one million ha of forests, but also because it 

cannot claim, as other provinces have done, that it needs agriculture to develop its 

economy (Cámara de Diputados de la Nación Argentina: March 14
th

, 2007).  With a GDP 

in 2009 near $28 billion, Córdoba is the fourth largest provincial economy in Argentina.  

Aside from being an agricultural power—it accounted for a quarter of the country’s soy 

production, slightly under 30% of corn, and a reasonable percentage of Argentina’s 

cattle—it has a relatively well-developed industrial base:  it was responsible for almost 

30% of national automobile manufacturing, as well as a considerable percentage of agro-

industrial products, like vegetable oils (Mecon: 2012a).  That Córdoba has a relatively 

                                                        
12

 Decree 91/09 allows for exceptions to the ban on development within zone I forests in the case of public 

works.   
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diversified economy and extensive agricultural and cattle production is interesting 

because it sheds further doubt on the ability of provinces with agricultural potential and 

forests to adequately protect the latter.  Most north and northwest provinces hope to 

imitate Córdoba’s economic development, yet the latter’s provincial government is still 

pressuring to cut down the relatively little amount of forests that remain there.  

            The far north province of Corrientes, which presently has little land suitable for 

grains or soy but has attracted considerable investment in cattle, rice, fruits and implanted 

forests, initially hired a group of professionals from various institutions, including INTA, 

to carry out its OTBN (El Cronista Commercial: 2011; INTA: 2013b).  However, during 

the process, INTA disassociated itself from the technical team due to disagreements over 

forest categorizations.  The OTBN that was passed by Corrientes’ Congress has drawn 

heavy criticism from environmental NGO’s, the INTA team that initially helped with the 

project but then disassociated itself from it, and the prominent constitutional lawyer and 

environmentalist Daniel Sabsay (Sabsay and Parera: 2011).  The main critique is that the 

OTBN places part of a forest in category I and another part of the same forest in category 

III.  The part placed in category III coincides with a dam project that would flood 8,000 

ha of Espinal to provide irrigation for another 20,000 ha that would be converted into rice 

fields.  In total, the project would affect 70,000 ha of (Sabsay and Parera: 2011).
13

 

                                                        
13 The national government has actually intervened to halt the rice project, but for reasons unrelated 
to the Ley de Bosques.  In 2010, Chief of Staff Aníbal Fernández and the Chancellor of Foreign Affairs 
expressed concern that the dam could affect the flow of the Uruguay River.  Argentina and Uruguay 
have a bilateral treaty regarding use of the Uruguay River, and Argentina has been in an extended 
legal conflict with Uruguay over the latter’s violation of that treaty (La Nación: Aug. 20th, 2010).    The 
national government’s intervention in the project might have a political tint to it.  The rice project 
was to be financed by Adeco Agro (the agricultural arm of the Soros Group) and Copra S.A., which is 
owned by the vice president of Grupo Clarín, Argentina’s largest media group, and since 2007, 
President Cristina Kirchner’s public enemy number one.  
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              The map of Formosa’s OTBN is painted almost entirely green, and the 

introduction, perhaps even more surprising, claims that Formosa’s OTBN is unique 

because, along with fulfilling the requirements of law 26.331, it aims to achieve a sharp 

increase in the amount of land under cultivation in the province, introduce a solid natural 

resource conservation policy, strengthen small and indigenous producers, and establish 

clear rules that will provide judicial security (presumably for investments) in the province 

(Gobierno de la Provincia de Formosa: 2010).  The latter three goals fit within the 

objectives of the national law, but the first clearly has the potential to be in conflict with 

it because it. 

Formosa’s OTBN was directed by Jorge Adamoli, an agronomist and biologist 

who teaches at the University of Buenos Aires’ Department of Ecology and has written 

on land-use changes in the Chaqueño Forest, with a particular focus on Formosa.  The 

OTBN he directed employs a methodology that divides the province into three 

geographical categories:  west (980,274 ha), center-east (3,775, 961 ha), and corridors 

(2,819,607 ha).   The west region is defined as having severe pluviometric restrictions, 

little agricultural activity (under 4,000 ha were in production as of 2008), a small total 

population but a significant indigenous population, and large public land holdings.  The 

corridors also have little land under cultivation, no urban population, and harbor 

biodiversity hotspots.  The center-east, on the other hand, is described as having 

favorable conditions for agricultural development (ibid). 

            Properties in the west and the corridors can have up to 20% of their forests 

converted into agricultural land, as long as that 20% meets certain conditions; central-east 

properties, however, can have up to 60% of their forests cut down.  Combining the three  
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zones, Formosa’s OTBN would allow the province to bring around 2,620,000 ha into 

production.  On top of that, the OTBN includes a Programa de Interés Estratégico, 

which allows for an additional 302,055 ha of forests in “strategic areas” to be converted 

into agricultural land, but the criteria according to which certain properties enter into that 

program are unclear.  In total, Formosa’s OTBN will allow it to go from its current 

400,000 ha of cultivated land to 3.32 million ha.  Framed differently, Formosa’s OTBN 

will allow its percentage of cultivated land to jump from 5% to 43%.   
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          Although the SAyDS accredited Formosa’s OTBN in late 2011, its technical 

reports found many problems with it, and as late as May of 2011, the SAyDS wrote the 

National Ombudsman (Defensoría del Pueblo: May 23
rd

, 2011) saying that Formosa’s 

OTBN was “very deficient.”  It noted that the province did not include almost 900,000 ha 

of palm forests in its definition of forests; its center-east production region is very 

imprecise; and it includes large bodies of waters in one of its wetlands as forest (ibid).  

Although Formosa claimed that its OTBN would both comply with 26.331 and sharply 

increase the province’s cultivated land, it is clear that the latter consideration trumped the 

former.    

             The above examples and the case of Salta, which will be analyzed in detail in the 

following chapter, show that the provinces are using a variety of OTBN methodologies to 

lower law 26.331’s protection floor.  How they have done so varies in degree of 

sophistication—from the crude approach of Córdoba to the detailed, if surprising, 

calculations of Formosa—but the goal is the same:  guarantee that more land is available 

for economic development than the law’s criteria would most likely permit.
14

  The Ley de 

Bosques does not provide a standard methodology according to which the provinces must 

carry out their OTBNs, but it does provide clear criteria that must be incorporated within 

them.  As will be seen in the case of Salta, a technical team was able to elaborate an 

OTBN that was faithful to the spirit of these criteria.  The OTBNs described above 

represent attempts to renegotiate the law’s protection floor; they are attempts to turn what 

was supposed to be largely a technical process into a political process in which 

                                                        
14

 The next chapter will cover the re-categorization options that several provinces—Salta, Santiago del 

Estero, Formosa—have added to their OTBNs. 
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governors, provincial Congresses and economic interests establish the environmental 

protection floor for the nation’s forests.   

 

The SAyDS’s Response: 

 

 Faced with these varied attempts to lower 26.331’s protection floor, the national 

authority of implementation (the SAyDS) has done little to reaffirm it.  To date, its most 

significant sanction has been to deny accreditation to the OTBNs of Corrientes and 

Córdoba, meaning that those two provinces are unable to access the compensation fund 

(SAyDS: 2013).  Formosa’s OTBN was denied accreditation in 2010 and for most of 

2011, but despite receiving no significant changes, it was finally accredited in late 2011.
15

  

While this sanction carries some weight, by virtue of having passed their OTBNs into 

provincial law, both Córdoba and Corrientes are still able to issue deforestation permits.  

A few other factors should be considered as well:  the disputed areas in Córdoba’s and 

Corrientes’ OTBNs add up to around one million ha of forests.  Other north and 

northwest provinces are threatening many more hectares of forests than that, and as of 

now, with impunity.  It is true that the flaws in the OTBNs of Córdoba and Corrientes are 

egregious, which makes them harder to overlook.  A simple reading of Córdoba’s OTBN 

reveals that it violates the law, and the illegality of Corrientes’ use of different categories 

for the same forest is also quite obvious.  The flaws in Salta’s, Formosa’s and Chaco’s 

OTBNs are subtler, but they will allow for significantly more deforestation than 

Córdoba’s and Corrientes’ flagrant violations.  

                                                        
15

 Provinces that have yet to pass an OTBN are, obviously, also unqualified to access the compensation 

fund.    
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Why has the SAyDS done relatively little to reaffirm 26.331’s protection floor? 

To answer this question, we will work from the ground up, providing first a description 

of the SAyDS—its organizational structure, focusing on the agencies involved in the 

enforcement of 26.331, as well as on who makes the final decisions about enforcement—

and then address both how and why it has not fully enforced the law’s protection floor.  

We will start by analyzing the official reason given by the secretary of the SAyDS for its 

no-action, and as it is found to be unconvincing, we will offer a hypothesis regarding why 

the SAyDS has chosen to intervene only in a limited way. 

The Secretary of the SAyDS oversees four sub-secretaries and is the president of 

ACUMAR
16

.  The Dirección de Bosques (DB), which is located under the Sub-Secretary 

of Planning and Environmental Policy, and thus on the lowest rung of the SAyDS, is in 

charge of the law’s technical aspects.  Along with updating the Forest Inventory every 

five years, establishing node stations throughout the country to monitor deforestation, and 

helping to administer the compensation fund—the DB reviews all OTBNs to verify that 

they do not contradict the law.  It sends technical reports to the Sub-Secretary of Planning 

and often consults directly with the provinces, but has no power of decision or 

intervention.  The secretary of the SAyDS decides whether to accredit an OTBN.  As 

mentioned in the introduction, reports sent by the SAyDS to the National Ombudsman 

show that the DB does not support many of the accreditations made by the Secretary.   

In early 2012, the SAyDS offered the National Ombudsman an explanation for 

the discrepancy between the abundance of flaws it has found in most provinces’ OTBNs 

and the limited action it has taken to correct them.  At the beginning of the report, 

                                                        
16

 ACUMAR is an inter-jurisdictional entity created by law 26.138 to carry out the cleanup of the Matanza-

Riachuelo.  It is presided over by the Secretary of the SAyDS. 
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Secretary Juan Jose Mussi explains that the SAyDS has chosen not to enforce the law 

strictly because many provinces lack the necessary data on their forests (geography, 

hydrology, climate, etc.) to elaborate an adequate OTBN.  Under these circumstances, if 

the SAyDS were to enforce all the law’s criteria, few provincial OTBNs would be in 

conditions to receive accreditation, which could threaten the long-term success of the law 

(Defensoría del Pueblo: March 16
th

, 2012).   

With this explanation, the SAyDS appears to be arguing, albeit indirectly, that 

strict enforcement could prevent the law from getting off the ground, and in such a 

scenario, 26.331 would run the risk of becoming a dead law—much like the Forest Law 

of 1948.  However, Secretary Mussi’s official explanation contradicts the essence of both 

Argentina’s General Environmental Law (LGA) and the Forest Law.  The LGA 

establishes the principal of precaution as a guiding principle of environmental legislation 

and policy in Argentina, meaning that in the face of uncertainty over the environmental 

effects certain actions might cause, environmental legislation, policy and its enforcement 

must error on the side of caution.  This principle can cause conflicts between defenders of 

environmental protection and those of economic development because, in theory, it 

requires irrefutable scientific evidence that economic development will not irreversibly 

damage the environment, and often the scientific knowledge or breakthrough necessary to 

prove either side is lacking.  The classic case is that of GMO seeds (Patterson and 

Josling: 2002).  However, in the case of law 26.331, the necessary data could be obtained 

by further government surveying of forests.  The data is lacking because that process has 

yet to be fully carried out; it is not a matter of waiting for scientific breakthroughs.   
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Further, the executive reglamentation of the Ley de Bosques turned it into an 

evolutive law that requires that each province’s OTBN be updated and, if necessary, 

revised every five years to allow for changes in forest categorization that new 

information may make possible; and the SAyDS must provide the provincial authorities 

of implementation with funds to carry out an OTBN every five years, hire forest 

engineers for their respective environmental agencies, and set up monitoring units 

throughout the country
17

.  Thus, the law is financing the development of institutions and 

processes that will allow information on Argentina’s forests to increase rapidly.  Given 

this, it makes little sense from a technical standpoint for the SAyDS to allow provinces to 

overshoot the mark with category III due to a lack of information about their forests.  

While a lack of information about their forests may exist, it cannot explain the attempt to 

place so much land in category III by provincial governments. 

It should also be noted that some provinces with questionable OTBNs are not 

planning to convert their entire green zone into agricultural lands before the first revision 

of their OTBN, scheduled for five years after the executive reglamentation, which would 

be 2014.  Formosa is currently working on irrigation plans to facilitate agricultural 

endeavors there, and it has been attracting cattle operations pushed out of more central 

regions by soy and grains.  Nevertheless, the province’s near term development goal is to 

have a total of 700,000 ha in production by 2015 (Longoni: Oct. 10
th

, 2011).  That 

number is quite shy of the almost 3.3 million ha it placed in Zone III.  If that is the 

                                                        
17  Along with these efforts, Columbia University’s International Research Institute for Climate and 
Society, whose climate data is used by INTA, is carrying out a research program into the expansion of 
the agricultural frontier in the Southern Cone.  The program aims “[to] analyze possible climate 
scenarios [in the region] for the next 10-30 years [and] to assess soil carbon balances as indicators of 
the sustainability of the production systems of existing and expanding crops” (IRI: 2013).  The 
research projects being led by Esteban Jobbágy, which were mentioned in Chapter II, are also 
gathering information on the sustainability of agricultural expansion in the north.  
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province’s development goal and the SAyDS believes that it lacks sufficient information 

to approve Formosa’s current OTBN, Formosa is attempting (successfully, so far) to 

guarantee that it, and not the nation, draws the line between environmental protection of 

its forests and agricultural development.  Chaco’s Director of Forests recently stated that 

the province will issue only 25,000-30,000 ha of deforestation permits in the green zone 

each year, and as we will see in greater detail in the next chapter, Salta is doing 

something similar (Diario Norte: Nov. 1
st
, 2012).  In an attempt to mark a break with the 

reckless deforestation that the state had allowed pre-2007 (when it was not uncommon 

for 10,000 ha and even 30,000 ha properties to be deforested at once), its current 

governor passed a decree limiting the number of hectares that can be deforested on a 

property at a time to 1,500 ha for agricultural endeavors and 3,000 ha for cattle ranching 

(Gobierno de la Provincia de Salta: 2010).  

More importantly, however, Secretary Mussi’s explanation of why the SAyDS 

has not enforced 26.331’s protection floor more strictly is unconvincing because it fails to 

address the real motive behind the north and northwest provinces attempts to lower the 

law’s protection floor.  It is not because of a lack of information about their forests, but 

because they want to secure more land for development.  They are attempting to assert 

the precedence of article 124 over article 41.   Formosa and Chaco have placed more 

forests in category III than their medium-term development plans will require, and Salta 

has placed about one million ha more than it could deforest in five years (when the law 

requires that it update its OTBN) even if it issues permits at the accelerated rate it did 

from 2004-2007, which was about 118,000 ha per year.  These provinces are doing this 
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because they want to maintain unimpeded control over their natural resources. They are 

reaffirming article 124 in the face of a law that is supposed to affirm article 41.   

 

What Enforcing the Law’s Real Protection Floor would Require: 

 

 As mentioned in the introduction, the law’s implementation is to be carried out by 

the provinces, and is largely controlled by the governors.  The technical team that carries 

out the OTBN is chosen by the province’s environmental authority (who is appointed by 

the governor), and it is the governor who presents the OTBN, along with any changes he 

has added, as a bill to the provincial congress.  The SAyDS’s designation as the national 

authority of application would suggest that it has an enforcement role, and guaranteeing 

law 26.331’s protection floor would require that the SAyDS correct the errors in the 

above-mentioned OTBNs so that they fully incorporate all of the law’s criteria. For 

example, the SAyDS would have to force Córdoba to eliminate the articles in its OTBN 

related to mining and economic development in category I forests; it would have to 

require that Salta fully take into account the threshold for land-use changes according to 

watershed; and it would have to force Formosa to employ an acceptable methodology for 

its OTBN.  

However, a close reading of the law and its reglamentation shows that the SAyDS 

lacks the authority to intervene directly in a provincial OTBN. The law that left Congress 

makes no mention of what the SAyDS may do in the case that a province’s OTBN fails to 

fully incorporate the law’s conservation criteria (it does not even consider this 

possibility), and it does not transfer intervention powers to the SAyDS. The 
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reglamentation states that each OTBN must be updated every five years in accordance 

with guidelines set by the national (SAyDS) and local (provincial environmental 

authority) authorities of application; and under the SAyDS’s responsibilities, it includes 

that the SAyDS must “approve” OTBNs.  While the article on guidelines hints at the 

possibility that the SAyDS might have some authority over OTBNs, the sharp split 

between articles 41 and 124 of the national constitution, combined with the exceptional 

nature of national authority in Argentina, suggests that the SAyDS currently lacks this 

power of intervention because it was not explicitly transferred to the Secretariat. 

 Further, although a province’s OTBN must be accredited by the SAyDS in order 

for the former to access the law’s fund, the moratorium on deforestation permits in a 

province ends once that province has an OTBN, whether that be by provincial law or 

governor decree.  Even if a province’s OTBN ignores criteria from the national law, and 

thus, effectively lowered its protection floor, the province can issue deforestation permits 

(Interviews with Eduardo Manghi: 2011-2013).  In other words, a province does not need 

the SAyDS’s approval to continue expanding its agricultural frontier; it only needs 

SAyDS approval of its OTBN if it wants to access the compensation fund (for this, its 

OTBN must be approved by its congress as well). Thus, accreditation (the term for this 

approval) is the principal tool with which the SAyDS can attempt to improve a province’s 

OTBN if it determines that the latter fails to fully incorporate the law’s criteria.  The 

SAyDS, or any citizen, could also attempt to improve a province’s OTBN via a judicial 

route, by attempting to get an amparo. While this is technically possible, it is unlikely 

that the Secretary of the SAyDS would initiate a judicial process against a province 

because of the political conflict that would cause.  Essentially, the national government 



 53 

would be taking a provincial government to court, and in the case of provinces like 

Formosa, Salta, and Chaco, it would be taking political allies to court.   

 In theory, accreditation is an interesting enforcement tool because it potentially 

represents a way to bridge the gap between articles 41 and 124 of the Constitution.  If a 

province wishes to access the fund, it must submit its OTBN to evaluation by the national 

authority of application.  Thus, the provinces would be agreeing to surrender the 

unchecked dominion over their natural resources they believe article 124 grants them in 

return for financial compensation for the land-use restrictions the national law would 

impose.  This might have been the compromise that the national government reached 

with the provincial governments during the reglamentation process.  Homero Bibiloni, 

who was the Secretary of the SAyDS at the time, claimed that the law’s reglamentation 

had been held up because his predecessor, Romina Picolotti, had approached it with an 

extremely “unitario” attitude
18

.  He said that the process began to gather speed once he 

“presented himself” at COFEMA meetings in December of 2008, and showed the 

“political will” necessary to arrive at an agreement.  After that, it took several more 

meetings to reach an agreement that satisfied all twenty-four provinces (Página 12: Feb. 

13
th

, 2009).  And upon issuing the reglamentation of 26.331, Cristina Kirchner said that it 

had required a “great effort of coordination…for a truly federal law” (Página 12: Feb. 

14
th

, 2009).  Their emphasis on the federal nature of the law and the necessity of 

coordination with COFEMA to get the reglamentation issued stands in sharp contrast to 

how Bonasso pushed the bill through the House over the objections of northern 
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 “Unitario” refers to the liberal party that was strong in Argentina in the first half of the 19
th

 century, and 

which sought to establish a centralized government in Argentina.    
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legislators, and how attempts to bog it down in the Senate were overcome by civil society 

pressure.   

While accreditation might be an interesting attempt to convince the provinces to 

surrender, in practice, some control over their natural resources, its effectiveness as a 

policy tool to guarantee the soundness of an OTBN remains ambiguous at best.  On one 

hand, provinces like Salta, Formosa, Chaco, Santiago del Estero and Córdoba have avidly 

sought accreditation from the SAyDS, which shows that the provinces this law was aimed 

at find the fund attractive enough to submit their OTNBs to an evaluation in order to 

access it.  However, excluding Santiago del Estero, they submitted for accreditation 

OTBNs that did not fully incorporate the law’s criteria; and those provinces that have 

been denied accreditation have been unwilling to make changes in order to receive it.  

Despite their OTBNs being unaccredited to date, the governments of Corrientes and 

Córdoba still have not backtracked on the articles of their OTBNs that clearly violate the 

national law.  

The effectiveness of accreditation as a policy tool is unclear also because the 

SAyDS has not used it in a consistent fashion.  The Dirección de Bosques found serious 

problems with the OTBNs of both Salta and Chaco, but the SAyDS never denied 

accreditation to either. It initially denied accreditation to Formosa, and in its report to the 

National Ombudsman, classified Formosa’s attitudes towards making the necessary 

corrections “intransigent”.  Nonetheless, although Formosa made no significant changes 

to its OTBN, the SAyDs accredited it in late 2011 (Defensoría del Pueblo: 2010).  The 

provincial governments have not viewed accreditation as a process through which their 

OTBN’s compliance with the national law is guaranteed.  In other words, provincial 
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governments have found the fund attractive but not the land-use restrictions that it is 

supposed to compensate.  

Even though the SAyDS has not used accreditation in a consistent fashion, the 

refusal of provinces to make changes to their OTBNs when denied access to the law’s 

fund suggests that the Secretariat will need more policy tools or greater authority if it 

plans to enforce the law’s protection floor; or perhaps, it will need political support from 

the national government when it deals with provincial governors.  This thesis argues that 

proper enforcement of 26.331’s protection floor would require a SAyDS sufficiently 

strong to convince or force the provinces to improve their OTBNs; that the President 

appoint a Secretary who believes in the law’s mandate and the precedence of article 41 of 

the Constitution over article 124; and finally, given the recalcitrance of many provinces 

to make changes even when denied accreditation, the President would most likely have to 

throw her support behind the SAyDS and the law’s proper enforcement.  Unfortunately, 

none of these conditions exist.  The SAyDS is a young and politically weak institution, 

dependent upon the Chief of the Cabinet of Ministers; President Cristina Kirchner has 

appointed secretaries who either lack experience with environmental policy or believe 

that inter-provincial institutions (such as COFEMA) are best equipped to handle 

environmental protection; and environmental policy and legislation has never formed a 

part of the Kirchners’ priorities.  This is not to say that they have entirely neglected 

environmental issues.  They have accompanied some environmental conflicts and signed 

two major environmental laws—Forests and Glaciers—but those bills came from 

progressive Congressmen who either never belonged to FPV or who eventually left it; 
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and when such legislation has threatened other priorities, the Kirchners have challenged it 

directly or indirectly. 

 

Environmental Protection and Institutions under the Kirchners: 

 

 Argentina’s environmental authority was raised to secretary status only in 2006, 

and its history before that is equally short.  Although Juan Peron had created a secretary 

of environment under the Ministry of Economy in 1973, it was dissolved by the military 

dictatorship in 1976, and the country remained without a national environmental 

authority until 1991, when President Menem (1989-99) created the National 

Environmental Secretariat, which reported directly to him.  Menem’s successor, President 

De La Rua (1999-2001), “effectively lowered” the institution’s status by placing it under 

the Ministry of Social Development in 1999 (Hochstetler: 2003).  It remained there until 

2006, when in the midst of the Argentine province of Entre Ríos’ conflict with Uruguay 

over the latter’s construction of several pulp mills along the shared Uruguay river, 

President Nestor Kirchner raised it to the Secretary of Environment and Sustainable 

Development, placed it directly under the Chief of the Cabinet of Ministers, and 

appointed Romina Picolotti, a lawyer who had helped lead the movement against the 

paper mills. 

 Prior to her appointment as secretary, Romina Picolotti had been serving as the 

President of CEDHA (Center for Human Rights and Environment) and offering legal 

advice to both the province of Entre Ríos and the Gualeguaychú Asamblea, which was 

protesting against the construction of the pulp mills.  Picolotti favored minimum 
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standards of environmental protection laws, and doubted the ability and commitment of 

provincial governments and inter-provincial institutions, like COFEMA, to provide 

adequate environmental protection (Rey: 2011).  However, it would be wrong to assume 

that Nestor Kirchner’s appointment of her as secretary and his elevation of that 

institution’s status was the result of a shift in his thinking about environmental protection.  

Gutiérrez and Almeira have argued that Picolotti’s appointment and the elevation of 

Argentina’s environmental authority obeyed two strategic reasons related to the conflict 

with Uruguay:  “to neutralize and appease the Entre Ríos protestors and to prepare the 

national government for the legal battles to be fought in different international arenas”; 

and that the government’s temporary adoption of the protestors’ position was the result of 

both Uruguay’s reluctance to reach any compromise and the weakness of Argentina’s 

environmental institutions, along with the government’s general lack of an environmental 

policy (Gutiérrez and Almeira: 2011, p. 242-45).  The elevation of the SAyDS and the 

appointment of a secretary with conservationist leanings were then the result of a 

particular political circumstance and Nestor Kirchner’s lack of an environmental policy 

rather than an affinity with Picolotti’s views on the President’s part.  Gutiérrez and 

Almeira support this argument by pointing out that Nestor Kirchner only began to search 

for an environmental policy for the issue after protests had gained considerable national 

attention.  The former President had originally ignored a report by the Argentine National 

Water Institute in 2004 that had concluded that the mills would have a “’considerable’ 

environmental impact”, and he had ordered Argentina’s Ministry of Foreign Affairs to 

make an agreement with its Uruguayan counterpart to allow for monitoring of the water, 

but to avoid an actual project evaluation. 
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 Picolotti was forced to resign in late 2008, about a year after Cristina Kirchner 

had taken office.  President Cristina Kirchner’s handling of the environment, particularly 

what would become the Glacier Law, and her secretary appointments (Homero Bibiloni 

in 2008 and Juan José Mussi in 2010) have verified that environmental protection does 

not occupy an important place in her agenda, but they might also reveal the emergence of 

a policy approach toward protection: Gutierrez’s and Almeira’s claim that Nestor 

Kirchner lacked an environmental policy might have to be modified to apply to his wife’s 

administration, as she has been developing policies that suggest an unannounced support 

of article 124 over 41.   

The Forest Law and the Glacier Law are the two landmark pieces of 

environmental legislation that have been passed during the Kirchners’ terms.  Both were 

signed into law by Cristina Kirchner but their implementation and enforcement have been 

hindered by or with the help of the national government.  The President signed the 

Glacier Law in late 2010, but only after having vetoed the original bill in November of 

2008.  That bill came from Marta Maffei, who belonged to Bloque Solidaridad y 

Igualidad, a small progressive party that was opposed to the Kircher’s Frente Para la 

Victoria
19

. Like Maffei’s original bill, the law that was finally passed aims to protect 

Argentina’s glaciers and the fresh water they supply by prohibiting economic activity, 

principally mining, where glaciers exist.  The national government is in charge of both 

the implementation and the enforcement of the Glacier Law.  According to the law, the 

Argentine Institute of Glaciology and Environmental Sciences (IANIGLA), a research 

agency under Argentina’s National Scientific and Technical Research Council 

                                                        
19

Bloque Igualidad y Solidaridad was formed by a small group of politicians who had belonged to ARI 

(Afirmación para una República Igualitaria).  They broke off from Coalición Cívica, after the 2007 

elections, claiming that the party was moving toward the right.   
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(CONICET) is to carry out a comprehensive inventory of Argentina’s glaciers
20

.  The law 

stipulates that IANIGLA present a schedule for carrying out the inventory within sixty 

days of the law being passed; and as Argentina has been on the verge of a mining boom, 

with several large open-pit projects in the Andes having recently entered into production, 

the law also stipulated that the inventory be completed where projects are in development 

within 180 days of the law being passed (El Senado y Cámara de Diputados de 

Argentina: 2010).  

Maffei’s bill was an early response to Argentina’s emerging mining boom, an 

attempt to provide a national floor of environmental protection for its glaciers before the 

boom took off. Until recently, mining had not played an important role in Argentina’s 

economy. The passing of several mining laws in 1993 that both removed barriers to and 

offered a variety of incentives for investment in the sector, along with the rise of 

international mineral prices in the new millennium, has attracted international mining 

companies, which have begun to make large investments in Argentine provinces whose 

territories include part of the Andes, particularly in San Juan, Catamarca, and La Rioja, 

but currently extending into Salta, Mendoza, Chubut, and Santa Cruz (El Inversor 

Energético y Minero: 2011-2013). 

Despite having considerable public support, Maffei’s bill was vetoed by the 

President in late 2008.  It was Cristina Kirchner’s first total veto, and she justified it by 

recurring to legal and pro-economic development arguments.  The President wrote that 

minimum standards of environmental protection laws are not meant to prohibit entire 

activities, but rather to establish the parameters within which they can be carried out.  She 
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  CONICET is a government agency that directs, coordinates and finances most of the scientific and 

technical research done in Argentina.   
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also argued that the law would limit the economic development of the provinces along 

the Andes (Presidencia de la Nación Argentina: 2008).  

Maffei lost her legislative seat in the 2009 elections, but her bill was picked up by 

Miguel Bonasso, author of the Ley de Bosques, and the FPV Senator Daniel Filmus.  In 

2010, as the Glacier Bill was being debated the second time round, the Speaker for FPV 

in the House, Agustín Rossi, stated publicly that CFK would sign into law whatever bill 

the Congress presented her, and added that the President had vetoed the original version 

in 2008 at the request of numerous governors whose provinces include part of the Andes 

(Página 12: July 15
th

, 2010).  Long-stagnant provinces like San Juan and Catamarca, 

where large-scale gold and copper projects are in production, have seen their GDP’s and 

government budgets rise sharply and their unemployment rates drop precipitously since 

major gold and copper mining projects have begun (Mecon: 2012d).  And provinces like 

Mendoza, Salta, La Rioja, and Santa Cruz are courting multi-billion dollar mining 

projects for phosphate, lithium, copper, gold, and silver (El Inversor Energético y 

Minero: 2011-2013).   

However, the positive effects of those investments have not been limited to the 

provinces, which are legally allowed to claim only 3% of the sale price of minerals as 

royalties
21

.  The national government has also benefited from the development of mining 

projects, and it stands to benefit considerably in the future as a result of taxes on the 

sector and the liquidation of dollars from mineral export sales with the Central Bank.  

According to the Argentina-based consultancy group abeceb.com, the mining sector 

provided 5.6 billion pesos in revenue to the public sector in 2010, and after accounting 
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  This limit was established in article 22 of law 24.196.  Several provinces are currently debating raising 

it. 
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for co-participation transfers to the provinces, the national government received 58% of 

that.  In 2007, the government rescinded exemptions from export taxes for the mining 

sector, and in the midst of dollar shortages in late 2011, it ended the sector’s privileged 

exemption from having to liquidate its dollars from export sales with the Central Bank 

(abeceb.com: 2011; BCRA: 2011-2012)
22

.  The webpage for the national secretary of 

mining displays a speech by Nestor Kirchner from 2004 that declares the promotion of 

the mining sector as a state policy;it also includes several reports boasting the number of 

projects signed throughout the country, as well as predictions about the sector’s growth in 

the future.  Its report Proyecciones 2015 predicts that by 2025, the sector’s production 

will be worth $26 billion per year—with $23 billion in exports—and it will sustain 

380,000 direct jobs and almost three times as many indirect jobs (Secretaría de Minería 

de la Nación Argentina: 2013).  These are government predictions, and should be taken 

with a grain of salt, but it is true that a considerable number of multi-billion dollar 

projects are underway in numerous provinces, as are large exploration projects.  Such 

investment would create jobs (even if not as many as the government is predicting), and 

provide a steady and significant source of both tax revenue in dollars and foreign 

exchange for the national government. 

When the bill reappeared on Cristina Kirchner’s desk in early October 2010, the 

President allowed it to pass.  Since then the greatest impediment to the law’s proper 

implementation and enforcement came from the Andean province of San Juan.  A 

provincial judge there had issued several medidas cautelares (these are similar to 
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 Almost all exports have been taxed to since 2002, and agricultural producers have had to liquidate dollars 

earned from exports with the Central Bank since.  Mining was exempted from the former until 2007, when 

it began to be taxed at 10%, and it lost its second privilege in late 2011 in the midst of increasing 

restrictions on dollar purchases in Argentina.   
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injunctions) that suspended several of the law’s articles for being unconstitutional.  These 

medidas cautelares had prevented IANIGLA from carrying out the inventory there—

which is where it should have begun, since several major mining projects were being 

developed there at the time.  In mid-2012, Argentina’s Supreme Court overruled the 

injunctions, arguing that the provincial judge’s reasoning was contradictory: he had 

declared several of the law’s articles unconstitutional because they created an uncertain 

future for businesses investing in the province.  The Supreme Court argued that said 

uncertainty would remain as long as the inventory was delayed; in other words, the 

inventory, by delimiting where mining projects can and cannot be developed, would 

provide the judicial security concern for which had led the provincial judge to issue the 

injunctions (Hauser: July 4
th

, 2012). 

Although the injunctions from San Juan caused the greatest delay to the start of 

the inventory, the national government has also helped stall its progress.   Like the Ley de 

Bosques, the Glacier Law includes a clause requiring that the executive reglamentation of 

the law occur within ninety days of its passing; it contains another clause that the 

inventory begin within 180 days of its passing and in provinces where major mining 

projects are in production or under development.  It took the President five months to 

issue the law’s reglamentation, and another eight months after that to release the funds 

for IANIGLA, which was ready, to begin the inventory.  The inventory can only be 

carried out during summer months, because snow and other weather issues leave most 

glaciers inaccessible during the rest of the year.  Thus, these delays by the executive 

effectively postponed the start of the inventory by two years (Veneranda: Oct. 29
th

, 

2011).  According to the director of IANIGLA, the agency was unable to work in San 
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Juan until 2012, when the Supreme Court overruled the medidas cautelares (Diario Uno: 

Sept. 13
th

, 2012).  The province of San Juan undertook that legal action on its own, but it 

is interesting to note, as we will see in the next section, that Cristina Kirchner’s Secretary 

of the SAyDS, Homero Bibiloni, agreed with such cautelares.   

Further, since late 2011, protests against mining projects in Andean provinces 

have captured national headlines, but rather than attempt to capitalize on the popularity of 

environmental issues, as Néstor Kirchner had done with the Entre Ríos protesters in 

2006, Cristina Kirchner has launched national pro-mining advertising campaigns.  Thus, 

despite the popularity of environmental protection of glaciers in Argentina, she vetoed 

the original bill, stalled the inventory, and has launched an advertising campaign for 

mining.  While the issue’s sustained popularity led Cristina to allow the second bill pass, 

she has neither embraced the issue nor attempted to earn political points with its 

enforcement.  Instead, she has continued to promote the benefits of mining. 

  Returning to the Ley de Bosques, it has received little public attention at the 

national level since becoming law.  Cristina Kirchner has never challenged it directly as 

she did with the Glacier Law, and although law 26.331’s reglamentation took over a year, 

there was never a threat of her, or her husband, vetoing it.  Nevertheless, her government 

has helped guarantee that provinces can lower the law’s protection floor, but by way of 

indirect methods.  Since around the time when provinces began presenting OTBNs to the 

SAyDS for accreditation, Cristina Kirchner has appointed secretaries to the SAyDS who 

either firmly believe that the inter-provincial institutions should play the principal role in 

providing environmental protection for Argentina’s natural resources, or who lack prior 
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experience in environmental policy; in other words, secretaries who are disinclined to 

confront the provinces about errors in their OTBNs. 

 

The Secretaries: 

 

On December 2
nd

 of 2008, then Chief of the Cabinet of Ministers Sergio Massa 

asked Romina Picolotti for her resignation as secretary.  Although mismanagement of the 

SAyDS’s budget and nepotism in hiring practices were the reasons given for her forced 

resignation, both the opposition newspaper La Nación and the pro-government paper 

Página 12 wrote that Picolotti’s support for the recently-vetoed Glacier bill had also 

played an important role in her exit (Ybarra: Dec. 4
th

, 2008, Miguez: Dec. 3
rd

, 2008).  

Such claims cannot be proven, but the timing of her exit and the stark contrast between 

Picolotti’s ideas on environmental protection and those of her successor suggest that 

Cristina Kirchner’s problems with Picolotti went beyond accusations of corruption.  

Massa appointed as secretary Homero Bibiloni, a lawyer who specializes in urban 

environmental cases (particularly those of Greater Buenos Aires) and who had been the 

sub-secretary of natural resources when Atilio Savino headed the Secretariat, which was 

under the Ministry of Social Development then (2003-2006).  This appointment signaled 

a 180 degree ideological shift regarding environmental protection.  In an interview for 

Página 12 toward the end of 2008, weeks after having assumed his new post as 

Secretary, Bibiloni explained his approach to environmental protection in Argentina.  

Bibiloni opened the interview by stating that if Argentina were to neglect to use its 

natural resources, it would be unable to develop.  Adding that the balance between 
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development and environmental protection is a delicate one, he stated that the 

environmental and development issues related to mining and the expansion of the 

agricultural frontier should be addressed within the forums of COFEMA and the Consejo 

Federal Agropecuario
23

.  When asked about the state of the executive reglamentation of 

the Ley de Bosques, Bibiloni answered that its delay was Picollotti’s fault: a result of her 

excessive centralization of the question.  He then added that the national government’s 

intervention in the management of natural resources is unconstitutional, and that the 

provinces could have obtained a medida cautelar against the national government for 

that, which is what the province of San Juan did when the Glacier Law was finally passed 

(Lipcovich: Dec. 14
th

, 2008).   

 The extreme environmental federalism of that last thought and veiled 

recommendation coming from the secretary of the SAyDS one year after Congress had 

passed the Ley de Bosques and as it was attempting to pass the Glacier Law is 

breathtaking.  Breathtaking not only because the nation’s constitutional duty to provide a 

safe environment for all its citizens would be, as Daniel Sabsay has argued, senseless if it 

were unable to regulate, to some degree, the country’s natural resources; but more 

importantly, because it overlooks the complete failure of the northern provinces to 

develop their natural resources responsibly according to national environmental 

legislation (Sabsay and Di Paola: 2008).  

 As secretary, Bibiloni also addressed the particular case of Formosa’s forests on 

several occasions.  In the interview cited above, without being asked, he pointed out that 

95% of that province’s territory is undeveloped, and added that if certain interests want 
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  The Consejo Federal Agropecuario is a federal organism that works in coordination with the Ministry of 

Agriculture, offering advice on agricultural issues to the executive branch.  Governors appoint 

representatives to both it and COFEMA.   
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the province to remain that way, they must pay for that.  When the interviewer replied 

that the law’s compensation fund exists precisely for that purpose, Bibiloni responded 

that there are many “unfunded” environmental funds in Argentina, and that bureaucratic 

red tape often renders them too complex to use (Lipcovich: Dec. 14
th

, 2008).  At a 

conference in Corrientes in June of 2010, Bibiloni praised the OTBN of Formosa, 

claiming that it went beyond merely complying with the Ley de Bosques to offer a vision 

that combines protection and production, which he called “a sign of the future”.  At the 

same conference, Formosa’s long-time Governor, Gildo Insfran, made Bibiloni an 

honorary guest of Formosa (El Diaro Online.com: June 6
th

, 2010.  However, in late 

December of 2010, the forest engineer Bibiloni had appointed sub-secretary of planning, 

Sergio La Rocca, responded to questions from the Ombudsman about Formosa’s OTBN 

with a letter in which he stated that there exists no up-to-date data on the state of 

Formosa’s forests, and that based upon a report from the Dirección de Bosques, he could 

not say that the province’s OTBN faithfully incorporates law 26.331’s criteria 

(Defensoría del Pueblo: Dec. 29
th

, 2010).   

  Bibiloni was asked to resign as secretary at the end of 2010.  His replacement, 

Juan José Mussi, was the long-time mayor of Berazategui, a municipality in Greater 

Buenos Aires that lies along the Matanza-Riachuelo River.  His lack of experience in 

environmental policy combined with his long history as mayor of a municipality in the 

Matanza-Riachuelo basin suggest that his appointment was related to the Causa 

Mendoza, which has put pressure upon the national government to expedite the cleanup 

of the Matanza-Riachuelo River (Vales: Dec. 29
th

, 2010).  Although Mussi has not been 

vocal in his praise of OTBNs from provinces like Formosa, he has maintained the course 
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set by his predecessor.  The SAyDS reports mentioned in the beginning of this chapter 

were sent to the Ombudsman under Mussi’s watch, and the justification of its lax 

enforcement of the law’s conservation criteria was his.  Further, Formosa’s OTBN was 

finally accredited under Mussi, not Bibiloni. 

 As it is the secretary who decides whether to accredit an OTBN, one who enters 

office, like Bibiloni did, criticizing recent environmental legislation for overstepping the 

boundary between national and provincial regulation of natural resources, and who also 

praises the work of one of the more controversial OTBNs, is unlikely to attempt to 

enforce law 26.331’s protection floor strictly.  The sharp ideological reversal that 

Bibiloni’s appointment as secretary meant, and that such a change occurred under the 

same President and one year into her administration strongly suggests that Picolotti’s 

forced resignation was the result of something more than corruption charges or poor 

administration.  To be precise, the appointment of Bibiloni represented less a policy 

reversal than a return.  Picolotti was a departure from the secretaries the Kirchners had 

appointed before her and those they would appoint after her.  With the exception of 

lawyer from Córdoba, the Kirchners have appointed secretaries who favor article 124 

over 41, tend to focus on one policy issue, and lack a vision of environmental policy in 

Argentina.   

When Néstor Kirchner took office in May of 2003, he replaced Carlos Merenson 

as Secretary of Sustainable Development and Environmental Policy (at that time still 

located under the Ministry of Social Development) with Jorge Amaya, a veterinarian.  

Amaya resigned after two months to become president of Argentina’s National Food 

Safety and Quality Service (SENASA), and Kirchner replaced him with Atilio Savino, 
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who lasted until Picolotti was appointed in 2006 (Estrada Oyuela: 2007).  Carlos 

Merenson, who was appointed by Eduardo Duhalde in January of 2002, is a forest 

engineer and environmentalist, and he has been working to establish a Green Party in 

Argentina over the past few years (Crettaz: April 18
th

, 2012).  In an interview a few 

weeks after having been appointed secretary, Merenson set forth an ambitious agenda 

that included raising the institutional hierarchy of the Secretariat and the reincorporation 

of the National Park System (APN), the Forestry sector and the National Fishery Institute 

(which evaluates fish stocks) under the Secretariat’s control.  He also spoke of the 

importance of the Ley General de Ambiente, which at that time was pending in the 

Senate, and he referred to minimum standards of environmental protection laws as a debt 

owed to Argentine society (Santana: Feb. 11
th

, 2002). 

The appointment of Atilio Savino was a policy reversal comparable to Romina 

Picolotti’s replacement with Homero Bibiloni.  Savino is an accountant who had 

previously held a top position at the state-owned Metropolitan Area Ecological 

Coordination (CEAMSE), which is in charge of transporting and disposing the solid 

waste of the Buenos Aires metropolitan area.  He brought a limited approach to 

environmental policy.  Unlike Merenson, Savino was not a proponent of minimum 

standards of environmental protection laws and preferred to work with COFEMA (Rey: 

2011). He focused primarily on municipal solid waste issues, to the point that he even 

earned harsh criticism from one of the Kirchner’s long-time supporters, the journalist 

Mario Wainfeld.  In an article entitled, “The Environmental Debt”, Wainfeld wrote that 

Savino was “so passive that it would have required a habeas corpus to discover his 
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whereabouts [while Secretary]” (Wainfeld: June 2
nd

, 2006).   It is worth recalling that 

Homero Bibiloni was the secretary of natural resources during Savino’s tenure. 

Picolotti, on the other hand, was a lawyer from the NGO sector, where she had 

focused on environmental rights.  Ideologically, she represented the primacy of article 41 

over article 124, of the nation’s requirement to provide a safe environment for its citizens.  

She was a strong and public proponent of minimum standards of environmental 

protection laws because “environmental questions lack jurisdictional limits, and 

[because] the provinces [think] short-term” about them.  Consequently, she minimized 

the role of COFEMA in environmental protection, published reports on deforestation as a 

result of the expansion of the agricultural frontier, and supported the original Glacier Bill 

(Rey: 2011).  She worked with Miguel Bonasso to write the Ley de Bosques, and when its 

debate was being held up in the House, she published an article in Página 12 explaining 

the magnitude of the problem, and placing the bill within the struggle to provide a safe 

environment and reduce poverty in the north (Picolotti: Dec. 6
th

, 2006). 

What Picolotti shared with Bibiloni and Mussi is that she, too, was appointed 

secretary to handle a specific policy issue that had captured national headlines.  But it 

appears that, in appointing her to deal with the pulp mill conflict, the Kirchners had not 

considered how her approach to environmental policy beyond that issue could come into 

conflict with their economic goals and their relationships with governors. This was a 

miscalculation the Kirchners would not repeat.  The appointment of Homero Bibiloni as 

Picolotti’s replacement signified a reaffirmation of article 124 over 41. The cleanup of 

the Matanza-Riachuelo might have been the principal reason for the selection of Bibiloni 

as secretary, but there must have existed a professional who had experience with Greater 
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Buenos Aires’ environmental problems yet also believed in the precedence of article 41.  

The appointments of Bibiloni and then Mussi show that, after Picolotti, the Kirchners 

took greater care to guarantee that no environmental secretary would promote a policy 

agenda that conflicted with their priorities.  The result is an apparent paradox: the 

Kirchners have signed into law Argentina’s most progressive environmental legislation, 

but have simultaneously appointed secretaries who either lack relevant experience or 

whose inaction has amounted to a defense of article 124 over article 41.   

 

The Low Institutional Hierarchy of the SAyDS and its Dirección de Bosques: 

 

The Ley de Bosques transferred considerable new responsibilities and resources to 

the SAyDS and the Dirección de Bosques, which handles the law’s technical and legal 

questions.  These include the evaluation of provincial OTBNs and conservation and use 

plans, as well as the monitoring of the enforcement of those OTBNs and plans.  While the 

law presented an opportunity for the President or the Chief of Ministers to facilitate the 

SAyDS’s ability to handle these new responsibilities and resources, both did the opposite 

for the first four years of the law.  In the first days of February, 2009, less than two weeks 

before President Cristina Kirchner reglamented 26.331 and, thus, created the law’s 

compensation fund, then Chief of Ministers Sergio Massa seized control of the SAyDS’s 

Financial Administration System (SAF).  A SAF allows a secretary or ministry to begin 

the process for purchasing equipment without the approval of a higher authority.  In the 

case of the SAyDS, a SAF allowed it to initiate equipment bidding processes without 

having to wait for the Chief of Minister’s signature.  As bidding processes take many 
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months and a purchase or hire must be approved and completed before the end of the 

fiscal year, having control over the submission for a bid is an institutional asset.  Most 

ministries have one, and Romina Picolotti had managed to obtain one for the SAyDS 

during her tenure.  With this seizure, Bibiloni and the SAyDS lost ultimate control over 

SAyDS’s budget:  every expenditure since then has had to be approved by the Chief of 

Ministers as well, in effect adding more bureaucratic red tape at the SAyDS (La Politica 

Online: Feb. 5
th

, 2009).  

 Along with this, the Dirección de Bosques had serious difficulties hiring 

professionals to its permanent staff until 2012.  Because it lies on the lowest wrung of the 

SAyDS’s institutional structure, any hiring requests had to be approved by four superiors 

within the SAyDS and then by the Chief of Ministers.  While the DB found a way to 

speed up some approval mechanisms within the SAyDS, obtaining final approval from 

the Chief of Ministers was a more cumbersome process because of the latter’s large array 

of responsibilities and priorities.  Along with being the President’s liaison with Congress 

and the press, the Chief of Ministers oversees four secretaries, one of which, the 

Secretary of Communications, has been a major priority of Cristina Kirchner, whereas 

environment has not been.  Hiring requests from the Dirección de Bosques were rarely 

approved before the end of the fiscal year, at which point they were annulled.  The result 

of this was that it was unable to administer its budget and hire new personal to help with 

the new responsibilities the law had transferred it.  In 2010, the DB had around thirty 

million pesos at its disposal, but was only able to spend about 10% of that; and as late as 

July of 2011—three-and-a-half years after the law was passed, and two-and-a-half years 

after provinces like Santiago del Estero and Salta had presented their first OTBNs)—it 
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had made almost no new hires to its permanent staff, and had only one or two agents able 

to dedicate themselves to the law full-time (Interviews with Eduardo Manghi and 

Sebastián Bessonart: 2011-2013). The emerging node stations that the DB has been 

developing in the various forest regions of Argentina also suffered from these problems.  

These stations, which are to be established in every forest region of Argentina, have the 

task of collecting information on the state of the country’s forests, and developing tools 

that will facilitate the formulation of policies geared toward their restoration, 

conservation and sustainable use.  A presentation on the development of the node stations 

in April of 2011 listed the following as weaknesses: the hiring and training of staff, lack 

of budget and time for proper monitoring, and administrative timeframes (Dirección de 

Bosques: 2011).   

 Bureaucratic red tape is not unique to the Dirección de Bosques, and the agency 

found several ways to compensate somewhat for the lack of new hires. The updated 

National Forest Inventory it had to present at the end of 2012 was not as difficult of a task 

as the original one, as the DB established mechanisms during the first inventory to 

facilitate the elaboration of future inventories.  Unidad de Manejo de Sistema de 

Evaulación Forestal (UMSEF), the agency within DB that collects and analyzes data on 

Argentina’s forests, has worked with provincial universities and institutions to facilitate 

the creation of node stations.  The SAyDS pays for hardware and software purchases, as 

well as for a vehicle for work in the field, and it covers the node coordinator’s salary; the 

participating institution, such as the University of Santiago del Estero, provides the 

physical space and a technical team.  This arrangement serves the double purpose of 
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allowing provincial institutions to gain further experience in forest monitoring and access 

to technology, and it reduces the human resources demands on the DB (ibid).   

Despite its best efforts, the Dirección de Bosques was bogged down by red tape 

until a major breakthrough occurred in 2012 that has allowed DB to finally overcome 

these budgetary impediments.  The DB hired the UNDP to act as a project 

implementation unit.  This means that the money that law 26.331 sets aside for the DB is 

now transferred to the UNDP, which then spends it according to the needs of the DB 

without having to wait for the approval of numerous superiors.  As a result of this, the 

bureaucratic red tape that had been preventing it from administering its budget has ceased 

to be a problem.  The Dirección de Bosques recently hired ten professionals who will 

monitor provincial compliance with the law, silvo-pastoral systems, conservation and use 

plans, as well as the effects of these plans on forests.  The results of this last idea should 

provide indicators for which types of plans achieve the best results related to 

conservation or production. This team will have an office space and vehicles so that it can 

do field investigations.  This agreement with the UNDP has also made the budgetary 

problems of the node stations a thing of the past (Interview with Eduardo Manghi: March 

7
th

, 2013). 

 Although the DB’s budget administration problems appear to have been 

overcome, it still lacks power of decision within the SAyDS on questions related to 

26.331.  The DB’s low level of authority and its lack of power of decision regarding 

accreditation have forced it to be creative in its attempts to improve the law’s protection 

floor.  So far, its principal strategies have been to collect extensive data on the state of 

Argentina’s forests and provincial compliance with their OTBNs.  The other strategy has 
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been to work with COFEMA in order to gain provincial support for improved and 

uniform methodologies for elaborating future OTBNs.   

The DB has released several reports recently on the state of Argentina’s forests 

and the implementation of law 26.331.  In June of 2012, UMSEF released a report on 

deforestation in Argentina from 2006 until 2011.  The report breaks down deforestation 

by province and into several periods: from when the bill began to be debated until it 

became a law in late 2007; from then until the date when each province passed its 

individual OTBN; and finally, since each province has had its OTBN until the end of 

2011.  The reports results show that deforestation remains a serious problem in 

Argentina.  575,000 ha of native forests were lost as the bill was being debated, with 

Salta and Santiago del Estero accounting for over 400,000 ha of that.  During the 

moratorium on deforestation that reigned while each individual province was elaborating 

its OTBN, 475,000 ha were deforested.  Salta and Santiago del Estero represented around 

half of that total, but Chaco and Formosa combined for 145,000 ha.  From the time when 

each individual province had passed into law an OTBN until 2011, 485,000 ha have been 

cut.   Unlike during the moratorium, in this last period there could be legal deforestation.  

Provinces with OTBNs were able to issue deforestation permits in their green zones, as 

well as permits for silvo-pastoral systems in their yellow zones.  While forests in the 

green zone could have been deforested during that time (with a permit), 50% of 

deforestation has occurred in the yellow zone, where such deforestations are prohibited, 

and 3% in the red zone.  The report clarifies that an area had to contain under 10% of 

forests to be considered deforested.  This means that the deforestations in yellow zones 

could not have been silvo-pastoral systems (SAyDS: 2012). 



 75 

This report makes evident that enforcement of OTBN zoning remains very 

deficient.  Although the DB is in the process of improving its ground presence, it is the 

provincial environmental authorities that are supposed to assume that role.  While the 

provinces have been receiving funds with which to improve these authorities, many have 

made insufficient progress. DB reports on the institutional capacity of provincial 

environmental authorities show that most provinces with significant forests still have 

very few agents available to control forested territory.  As of 2011, Formosa had on 

average .37 forest agents per 100,000 ha of forests, and lacked a building and services for 

them; Jujuy had .65 per 100,000 ha; Salta had .63 agents per 100,000 ha and few trucks 

(SAyDS: 2010). 

 The Direccion de Bosques has also been working with COFEMA, as required by 

decree 91/09, to establish clear guidelines for future OTBN methodologies.  COFEMA 

recently passed two resolutions designed to improve the updated OTBNs that each 

province will have to carry out in 2014.  The improvements are focused on the definition 

of what a forest is.  COFEMA has provided a more precise definition of what qualifies as 

a forest, revised some methodologies for identifying forests, and agreed to exclude non-

forest vegetation from future OTBNs.  It also recommended that the SAyDS consider 

these new guidelines when it begins the accreditation process for the 2014 OTBNs 

(COFEMA: 2012-2013).  These new guidelines represent advances, but two doubts 

remain: they do not address the question of improper zoning of forests, and will the 

provinces actually incorporate them in the next revision if agricultural sectors and 

provincial ministers of economy lobby governors? 
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The “Problem” with the Law’s Implementation:  The Fund 

 

 Although this thesis argues that the SAyDS’s relatively weak enforcement tools 

and the President’s appointment of secretaries who favor economic development over 

environmental protection are the principal impediments to the Ley de Bosque’s success, 

the public discussion of the law in Argentina has almost never touched upon these points.  

In general, both proponents and opponents of the law have argued that the incomplete 

constitution of the compensation fund is the greatest threat to the law’s successful 

implementation, and thus, to the conservation of the nation’s forests.   

 Since the days when Greenpeace and other NGO’s pressured the Argentine 

Congress into finally debating and passing Bonasso’s bill, the Ley de Bosques has largely 

disappeared from the national public debate.  It reappeared on the national radar briefly in 

early 2009 after the tragedy in Tartagal, but for the most part, it has been lost in a country 

that has been focused on its economic recovery amidst the world financial crisis, a 

political fight between the government and the country’s principal media group, and on 

the environmental front, the struggle over the glacier law and the cleanup of the Matanza-

Riachuelo River.  Although the Ley de Bosques remains a candescent topic in the 

provincial newspapers of northwest Argentina, but it has largely disappeared from the 

national debate.  The editor of La Nación, Argentina’s second largest newspaper by 

circulation, has written several editorials reminding his readers that the national 

government has yet to properly finance the law’s compensation fund, but his critiques 

have focused mostly on this issue (La Nación: Feb, 15
th

, 2011; La Nación: Oct. 19
th

, 

2011). 
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 As mentioned in the section on the bill’s debate, the compensation fund is 

supposed to automatically receive a minimum of 0.3 % of the national budget and 2% of 

the revenue collected from national export taxes on primary and secondary materials.  As 

of the beginning of 2013, the fund has yet to receive an annual allocation that approaches 

what the law mandates it should receive.   For the first two years of the law, this was not 

a problem. In 2008, the provinces were required to elaborate their OTBNs, and received 

national funding with which to do so.  As a result, there was no need for a fund in 2008.  

Various provinces passed their OTBNs into provincial law throughout 2009, but the 

number was limited, and those passed were often surrounded by conflicts.  In this 

context, the SAyDS decided to release $90 million pesos, via Resolution 256/2009, to 

finance pilot projects.  These pilot projects had to be implemented by provincial 

institutions—private landowners were not allowed to receive such funding—and they 

provided an opportunity for provincial authorities of implementation to gain experience 

with the implementation of conservation plans (SAyDS: 2009).   

 By 2010, enough provinces had passed OTBNs into law to require the fund be 

created.  Although individual calculations vary slightly, both environmental NGOs and 

agricultural lobby groups calculated that the fund should have received around $1.6 

billion Argentine pesos that year.  After significant delay, the Chief of Staff (who 

controls the SAyDS’s budget, as mentioned earlier) approved slightly less than $300 

million pesos for 2010, or about 18% of what the law states the fund should have 

received. The numbers for 2011 and 2012 are similar once adjusted for inflation (Di 

Paola: 2011).   
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 The fund, unfortunately, has come to represent both the symbolic and the real 

political compromise between the nation and the provinces that allowed 26.331 to 

become law.  Thus, in the eyes of the many of the law’s proponents, its complete 

constitution has become the measuring stick of the nation’s commitment to the law, while 

for its opponents and the affected provinces (who tend to be one in the same), it has 

become the measuring stick of the nation’s respect for the provinces.   

 There are several problems with using the fund as the principal measuring stick of 

the law’s success.  The most important is that while the fund might be a necessary 

condition for that success, it is by no means the sufficient condition.  The OTBNs of 

provinces like Formosa, Salta and Chaco prove this.  They have been accredited even 

though they failed to incorporate many of the law’s conservation criteria.  The second 

problem is that, so far, there has been no need to fully constitute the fund.  According to 

the OTBNs of the twenty provinces that have passed them into law as of 2012, Argentina 

has 48.8 million ha of forests.  As of the end of 2012, conservation and use plans had 

been presented for only five million hectares of forests, which represents slightly over 

10% of the land that has been declared by the provinces as native forests and 18% of 

what was calculated by the first national inventory of native forests.  This lack of plans 

becomes more alarming when we look at the provincial level.  Salta currently has plans 

covering about 11% of its forests, Santiago del Estero for 4%, Chaco for 3%, and 

Formosa for 8%.  The four provinces with the most amount of forests and that have 

suffered the most deforestation in the past decades are nowhere near having enough 

conservation and use plans to require the fund be fully constituted.  On the other hand, 

Mendoza and Rio Negro have plans for around 46% of their forests, even though neither 
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province has suffered serious deforestation over the past couple of decades nor has great 

agricultural potential (SAyDS: 2013).  Thus, provinces that did not have considerable 

amounts of forests according to the First Inventory of Native Forests and that have not 

suffered considerable deforestation over the past decades are accessing large sums of 

money.  This is entirely legal, and those provincial governments are intelligent for doing 

so, but this is not an ideal use of the fund. The recently passed COFEMA resolutions 

discussed in chapter III might be able to fix this perverse outcome.   

 

Why the Ley de Bosques Conflicts with Executive Priorities: 

 

Although Harrison’s study of the national government’s enforcement of 

environmental legislation in Canada provides a useful framework for analyzing the issue 

in Argentina, its conclusions are not entirely transferable.  The northern governors push 

to lower the Ley de Bosques’ protection floor and the national government’s no-action 

against this shows that there has been a federal surrender of environmental policy and 

enforcement, but unlike in the Canadian case, this surrender has occurred in spite of the 

recent popularity of environmental issues.  The success that civil society has had in 

pushing for the Glacier and Forest Laws suggests that there are electoral incentives in 

Argentina for the national government to align itself with the cause of environmental 

legislation, but rather than attempt to capitalize on those electoral incentives, the 

Kirchners have only acquiesced to environmental demands when faced with intense civil 

society pressure, popular legislative projects, and Supreme Court rulings.  When 

pressured by any one of these three sets of actors, the Kirchners have made some 
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concessions, but their attitude has always been ambivalent and, often, defiant.  They have 

challenged popular legislative projects at times, and with one exception they came to 

regret, have appointed secretaries who lack policy vision and who have pursued weak 

enforcement of environmental legislation.  

Their ambivalence can be attributed partially to the fact that environmental policy 

has a short history in Argentina, and more importantly, that it has never figured among 

the Kirchners’ priorities.  Yet, as we have seen, they have not been entirely deaf to 

demands for greater environmental protection either; they have responded, but never by 

attempting to enforce environmental legislation properly.  In fact, the appointments of 

Bibiloni and Mussi were signs of a federal surrender to the provincial claims over their 

natural resources.  The Kirchner’s willingness to challenge popular legislation must mean 

that they have calculated that the political costs of strict enforcement of environmental 

legislation would be greater than the electoral gains.  This makes sense when we consider 

that demands for greater environmental protection during their time in office have been 

countered by demands for weak enforcement from governors in provinces that would see 

control over their natural resources limited and by the national government’s need for 

economic growth and macroeconomic stability.  When civil society groups have 

mobilized around an issue or reached legislators or the Supreme Court, they have often 

achieved significant victories.  However, they have usually focused their efforts on one or 

two issues at a time; they have been unable to lobby and protest with equal and sustained 

strength for enforcement of the Glacier Law, the Forest Law, the cleanup of contaminated 

rivers, and legislation to regulate electronic waste.  The counter demands to such 

legislation and projects might not be as powerful when it has to face the full force of civil 
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society mobilization.  But it has been constant and powerful enough, and thus, it has often 

won when civil society has let its guard down. 

In the case of the Ley de Bosques, those pressures have come from northern 

governors, almost all of whom have long been aligned with Frente para la Victoria, and 

the national government’s continued dependence on the agricultural sector for 

macroeconomic stability and revenue growth.  Northern governors, who face pressure 

from provincial agricultural lobby groups and who view agricultural expansion as a pillar 

of economic growth, attempted to delay and kill the bill, but civil society pressure and 

committed legislators were able to overcome their opposition.  However, since the law 

has been passed, this pressure has largely disappeared from the national public agenda, 

and the little attention it has received in national newspapers or in national NGO 

campaigns and literature has focused on the issue of the fund.  The national 

environmental NGO’s have turned their attention to other pressing environmental issues 

or to provincial OTBN processes, and when they have criticized the national 

government’s handling of the Ley de Bosques, they have mostly spoken about the fund.  

This turn to the provincial OTBN processes was wise and necessary.  Governor control 

over the OTBN technical team meant that the first battle over the law’s protection floor 

would occur in each province.  However, there has been almost no mention of the 

SAyDS’s role in allowing the provinces to lower the law’s protection floor.  Facing 

considerable political and economic pressure to lower the law’s protection floor, and 

unpressured to enforce it properly, the Kirchners have been able to wash their hands 

clean of the issue.  They have been able to favor the requests of northern governors and 

their dependence on agricultural exports for macroeconomic stability and revenue 
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growth.  This section will examine in greater detail the various pressures the Kirchners 

have faced to lower the law to show why the Kirchners have abandoned its enforcement. 

 

The Governors: 

 

When he presented the bill in 2006, Miguel Bonasso was the lone representative 

of a small, left-wing party based in the City of Buenos Aires.  He did not belong to 

Frente para la Victoria, but was aligned with it, and had become president of the House 

Commission on Natural Resources.  As mentioned in Chapter II, his forest bill was 

challenged by Congressmen from the northern provinces, many of whom belonged to 

FPV.  They tried to introduce changes, particularly the inclusion of a compensation fund, 

the removal of the moratorium on deforestation, and a measure to guarantee that the 

provinces would be in charge of establishing the law’s protection floor.  Riding a 

coalition made up of the metropolitan provinces and a small group of Congressmen from 

the southern provinces, Bonasso was able to reject all of those proposals in the House.  

While representatives of the northern provinces were unable to secure major changes to 

the bill in the House, they requested to vote on twenty articles individually to show their 

dissent.  In that vote, 20-40% of the majority bloc, FPV, that was present voted against 

the most contentious articles (Calvo and Tow: 2009). 

After Cristina Kirchner vetoed the first Glaciar Bill, Bonasso broke ties with the 

FPV, and since then, he has become a vocal critic of the President, particularly of her 

environmental policy.  He left Congress in 2011, but has continued his attacks.  In the 

same year, he published a book on the Kirchner’s relationship with Barrick Gold, a 
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Canadian gold-mining corportation with major projects in San Juan, under the 

unambiguous title “El Mal”, which translates as “Evil”.  Whereas the law’s author left 

FPV because of the latter’s weak commitment to environmental protection, governors in 

the north have stayed aligned with the President.  In 2007, the only northern governor 

who did not belong to or was not affiliated with FPV was that of Corrientes.  The 2011 

election of De la Sota brought Córdoba into that group as well, but the rest have remained 

aligned
24

.  

The preponderance of FPV-aligned governors in the north is important because 

governors have considerable influence over national politics in Argentina, and Cristina 

Kirchner has shown herself willing to challenge popular environmental legislation at their 

request.  Agustín Rossi’s claim, quoted earlier in this chapter, that Cristina Kirchner 

vetoed the first Glacier bill at the request of governors who were aligned with her party is 

a practical example of their influence, which is derived from several sources.  Governors 

are able to set the dates of provincial legislative elections, and recent investigations show 

that “gubernatorial coattails are almost twice as strong as those of presidents for the 

election of national deputies” (Tomassi et al: 2010, 8).  Along with this, they have 

considerable control over who become national congressmen, as well as the political 

careers of national congressmen from their party.  National deputies are chosen from 

closed party lists elaborated at the provincial level, and Jones has shown that, excluding 

rare exceptions, if a party possesses the governorship of a province, the governor is the 

party boss, and although there are several ways to elaborate the legislative lists, the party 

boss has considerable control over it.  Jones has also shown that a large percentage of 

                                                        
24

While it might be nothing more than coincidence, the two provinces whose OTBNs have not been 

accredited are also the only two provinces whose governors are not aligned with the President. 
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national deputies begin and end their political careers at the provincial level, which 

makes them more dependent upon provincial political bosses (Jones: 2008). 

 Once in Congress, legislators tend to obey the national party leadership, and 

governors tend to focus on provincial matters, but the latter might pressure legislators 

from his province in order to get something from the executive (Jones and Hwang: 2005).  

Bonasso’s coalition was strong enough to overcome the opposition of northern deputies, 

but the governors and their deputies clearly tried to make their voices heard, particularly 

with the article-by-article vote to show their dissent from the majority bloc (Calvo and 

Tow: 2009).  Cristina Kirchner’s claim, after she issued the law’s reglamentation, that 

26.331 was a truly federal law, along with Bibiloni’s claim that the reglamentation 

gathered momentum once he began attending COFEMA meetings, suggest that governors 

attempted to secure through informal negotiations what their legislators were unable to 

obtain in Congress. 

 Along with the power of governors, malapportionment in Argentina’s Senate 

means that the national government must think twice before pushing policies that could 

go against the interests of a regional bloc of provinces.  Argentina’s Senate, where each 

province has three senators, ranks as one of the world’s most malapportioned chambers 

(Tomassi et al: ibid).  The eight provinces that stood to be most affected by the law—

Chaco, Corrientes, Formosa, Jujuy, Misiones, Salta, Santiago del Estero, and Tucuman—

have twenty-four senators, or one-third of the Senate.  If Córdoba is included, the group 

represents over one-third of the Senate.  Tomassi has claimed that this malapportionment 

means that “no national winning electoral coalition could be put together without the 

support of the regional structures of power in the overrepresented provinces” (ibid, 11)).  
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The bill’s opponents in the Senate had more success slowing down its approval than its 

counterpart in the House had; and the Senate was able to secure the compensation fund 

that Bonasso had rejected.  Considering the importance of agricultural expansion for 

northern governors, most of whom have long been aligned with FPV, and the Kirchners’ 

lack of attachment to the law or environmental policy, it is unsurprising that Cristina 

Kirchner has avoided strict enforcement of the law.  

 

Macroeconomic Factors: 

 

Cristina Kirchner’s reasons for not enforcing the law’s protection floor go beyond 

that doing so would involve going against the interests of political allies.  Her 

government has several macroeconomic priorities and economic and agricultural policies 

that are potentially incompatible with 26.331’s protection floor.  The economic model 

that emerged after Argentina’s economic crisis 2001 was based on a high dollar, fiscal 

solvency and financial autonomy.  A tax on financial transactions and most exports, the 

debt restructuring in 2005 and a measure that forced most exporters (the principal 

exceptions were for the oil and the mining industries—the latter was infant at the time) to 

liquidate dollars earned from exports with the Central Bank.  The commercial surplus 

generated by this model left dollars available for debt servicing, and the export taxes 

deposited two thirds of those dollars directly into the government’s current account. The 

economist Eduardo Levy-Yeyati has pointed out that Argentina’s 2001 crisis was 

essentially a currency crisis—the government had considerable dollar-denominated debts 

but was unable to secure the necessary dollars to service them—and these measures 
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dispelled the specter of such crises occurring in the future (Levy-Yeyati and Valenzuela: 

2007).  The commercial surplus also permitted Argentina’s Central Bank to accumulate 

significant international reserves, which is a practice that most developing countries 

adopted after the emerging market crises of the 90’s and early 2000’s to protect 

themselves against international shocks without having to recur to multi-lateral 

institutions like the IMF for help  (Feldstein: 1999; Redrado et al: 2006; Rodrick: 2006). 

 On the back of these measures and a favorable international context, From 2003 

to 2008, Argentina grew at an average annual rate of 8.5%, which helped it maintain a 

2.8% primary surplus (this is the fiscal surplus before debt expenditures are considered, 

and thus, serves as a measure of a country’s ability to pay its debts).  This surplus was 

crucial for Argentina because, due to litigation initiated by holdout creditors from the 

original debt swap in 2005, it has been “effectively preclude[d] from international capital 

markets” since its default.  As a result of this surplus, Argentina was able to pay its 

foreign creditors out of its budget, and thus avoid having to return to international capital 

markets (Hornbeck: 2013, 4). 

Agricultural exports have played the leading role in this model as a source of 

foreign exchange, and export taxes on them have provided significant tax revenue for the 

national government. Since 2007, exports of cereals, oilseeds and their derivatives have 

accounted for between 35-40% of total exports, with primary products (excluding fuels) 

accounting for another 16% (BCRA: 2006-2012)
25

.  In 2011, AFIP collected slightly over 

54 billion pesos from export taxes, which represented about 10% of total central 

government revenue for that year.  And agricultural-based exports were, far and away, 

the leading contributor, accounting for around 37 billion of export taxes that year (mining 
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 These calculations were made by the author, using data from the cited BCRA reports.   



 87 

export taxes, which include petroleum products in AFIP’s statistics, were the next closest 

contributor, providing 11 billion pesos. It must be remembered, however, that before 

2008, the mining sector exported relatively little) (AFIP: 2012).  A significant increase in 

grain and oilseed production would signify a concomitant increase in both central 

government revenue and the availability of foreign exchange. 

 Early on, this economic model resembled the East Asian export model used by 

countries like South Korea and Taiwan to industrialize and diversify their economies, but 

the high dollar did not result in exports or the substitution of imports becoming the 

motors of Argentina’s economic recovery.  Instead, that role was played by private 

consumption which was spurred on by the post-crisis devaluation and measures by the 

government—salary increases, energy price controls and tax reductions—to promote 

private consumption (Levy-Yeyati and Valenzuela: 2007, 296-97).  Thus, Argentina has 

remained largely dependent on agricultural exports to maintain its current account 

balance and to accumulate reserves. Their importance for Argentina’s macroeconomic 

stability has only increased. 

 While this model worked well for several years, a combination of factors has 

hindered its smooth functioning, and has put Argentina in a dollar crunch.  In 2009, the 

global financial crisis cut the fiscal surplus in half, complicating debt servicing. 

Argentina made an attempt to return to international capital markets to resolve the 

problem, but was unable to get all holdout creditors with attachment ordersagainst it to 

accept the terms. Still shut out from international credit markets, the government 

launched a political fight in order to be able to use Central Bank reserves to service 

foreign debt payments (Hornbeck: 2010).  Around the same time, the government began 
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to face other dollar pressures, the result of an import boom, particularly energy, rising 

debt payments as restructured bonds began to mature, and most importantly, increasing 

levels of capital flight due to high inflation and a lack of peso-denominated savings 

instruments with positive yields (Levy-Yeyati: 2011a).  

Electricity prices have been capped in Argentina since 2002, which has led to an 

increase in energy consumption without concomitant increases in investment.  The result 

is that, since 2004, Argentina has had to gradually import increasing amounts of natural 

gas, first via pipelines from Bolivia and then via costly LNG shipments.  The state-owned 

enterprise ENARSA has had to secure the dollars necessary for these imports, and it has 

had to cover the difference between the domestic price and that of imports.  The first 

subsidies began in 2006, and have grown sharply since, with the exception of 2009 

(Mancino: 2011).  Central Bank reports show a sharp increase in the amount of dollars 

required for energy imports since 2010, and Argentina’s energy balance has gone from 

surplus to deficit.   From 2006 to 2009, Argentina exported, depending on the year, at 

least $2.3billion more than it imported.  This trend was reversed in 2011.  In that year 

Argentina imported over $8.14 billion in energy, but only exported around $4.95 billion.  

In 2012, it imported $10.67 billion in energy, and exported $6.6 billion (BCRA: 2006-

2012)
26

.  

The government might have been able to meet its rising dollar obligations without 

difficulties and without causing a major drop in reserves, but in a context of high capital 
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 The Argentine consultancy firm Ecolatina, which is run by Néstor Kirchner’s former economic minister 

Roberto Lavagna, has predicted that Argentina’s energy deficit will increase in 2013, but that it expects a 

better agricultural harvest to offset increased energy imports (Clarín: Jan. 6
th

, 2013).  One of Goldman 

Sachs’ senior economists for Latin America also estimated that a better harvest in 2013 should allow the 

government to handle increasing energy imports, and noted that Argentina is the “only country in the world 

with a trade surplus target rather than an inflation one” (Raszewski and Gonzalez: April 12
th

, 2013).  While 

these are just predictions, it is interesting to note that analysts and consultants are using Argentina’s harvest 

as the indicator of macroeconomic stability.   
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flight, this became impossible.  Capital flight has been a constant since Argentina’s 

default, even in the years of high growth. Despite receiving some foreign direct 

investment, the country’s capital account has been negative every year since the default 

except for 2007 (when it eked out a small positive balance, which was wiped out the 

following year by the global financial crisis and then domestic inflation) (BCRA: 2013, 

Anexo).  However, the above-mentioned policies and high commodity prices had created 

current account surpluses—the result of wide positive trade balances and manageable 

debt servicing—that were large enough tostill allow the BCRA to accumulate reserves.  

This trend slowed down in 2010 as the current account surplus shrunk, and was reversed 

in 2011.  Although the government managed to maintain a commercial surplus of $15 

billion in 2011, due to increased debt payments, its total current account balance was only 

$4.4 billion.  This surplus was wiped out by a negative $10.5 billion in its capital account 

(with capital flight reached $21 billion), which sapped $6 billion in reserves (ibid). 

Capital flight had taken off in the months prior to the 2011 presidential election. 

Savers had “turned to the dollar in a of context of high inflation and peso savings 

instruments with negative real interest rates that no longer yielded attractive dollar 

returns”. Making matters worse for the government, the “flight to the dollar [threatened] 

bank liquidity”, which tightened lending and had started affecting the real economy 

(Levy-Yeyati: 2011b).  After Cristina Kirchner won presidential election in October of 

2011, the national government implemented a series of measures—including severe 

restrictions on foreign currency purchases, import restrictions, and prohibitions on the 

repatriation of profits—destined to stop capital flight, guarantee the availability of dollars 
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for necessary imports and debt payments, and to protect Central Bank reserves (BCRA: 

2011) 

Attacking this dollar problem via measures to improve the capital account would 

probably be more effective, but doing that would also involve implementing policies that 

the government finds either too costly politically or unacceptable ideologically.  Capital 

flight could be handled by addressing double-digit inflation, offering peso-denominated 

savings instruments with yields above inflation, and with signals of an economic policy 

that is friendlier to investors.  A deal with the holdouts from the debt restructurings would 

allow Argentina to issue bonds in international capital markets again, which would allow 

it to avoid maintaining a hefty fiscal primary surplus or tapping Central Bank reserves in 

order to service international creditors.  An agreement to pay back the Paris Club would 

help facilitate large foreign direct investment, and would perhaps induce China to finally 

release promised loans for major infrastructure projects.  And if successful, Argentina’s 

attempts to attract international oil companies to invest in its large shale oil and gas 

reserves would gradually reverse its negative energy balance, and potentially turn it into a 

significant energy exporter. A combination of such measures could help slow down or 

even revert capital flight, allow the government to access dollars in international capital 

markets at low interest rates, and spur a foreign direct investment boom in sectors like 

infrastructure or mining
27

.  

 The outcome of Argentina’s energy deficit, its disputes with the Paris Club and 

the vulture funds that have kept it out of international capital markets, its deleveraging in 

dollar-denominated bonds, YPF’s investment plan, and dollar restrictions are unknowns.  
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 I am indebted to Dr. Eduardo Ganapolsky for this section.  He explained and help me understand why the 

government implemented these measures, what the government could do to get out of this bind, and how 

increasing exports becomes important in such a context. 
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The government might resolve some or all of these issues, which would allow for an 

influx of dollars, access to international capital markets, increased energy production, and 

thus, obviate this current dollar impasse.  Nonetheless, the outcomes of these struggles 

are all unknowns and several would take a few years for their positive effects to be felt.  

For this thesis, the important things to note are that several government priorities involve 

the availability of dollars; the government has gone to great lengths over the past several 

years to ensure their availability debt servicing, energy imports or capital goods imports; 

and that most of measures necessary to attract more dollars would not have an over-night 

effect.   

 In order to use Central Bank reserves to pay international debt in 2009, Cristina 

Kirchner issued a decree of urgency and necessity to create the Bicentennial Fund, which 

was to transfer $6.56 billion dollars of Central Bank (BCRA) reserves to the Treasury.  

The idea was to use reserves for debt servicing, which would free up money in the budget 

for other expenditures, which would allow the government to avoid implementing budget 

cuts. Then President of the BCRA, Martin Redrado, refused to make the transfer, arguing 

that only Congress has the authority to change reserve policy and that the government 

was using this decree to cover current account deficits.  Although the President of the 

BCRA has sole power over the use of reserves and can only be removed by Congress, the 

struggle ended with Redrado’s forced resignation and the creation of the same fund under 

a different name: The Deleveraging Fund (Hornbeck: 2010).   

The government was able to avoid the future occurrence of similar scenes when 

the FPV-dominated Congress passed a law reforming the Central Bank’s charter in early 

2012.  Among other measures, the new charter loosens the definition of reserve 
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requirements so that more are available for the government, and its final article states that 

the Deleveraging Fund will remain open until its purpose has been fulfilled (Ley 26.739: 

2012).  And toward the end of 2011, a few months before the BCRA reform and shortly 

after having won the 2011 Presidential election, Cristina Kirchner’s government began 

implementing foreign-exchange controls that have grown in strictness and complexity 

since.  Measures have included revoking the mining and oil sectors privilege of not 

having to liquidate export dollars with the BCRA, severe limitations on the purchase of 

foreign exchange by citizens, and prohibiting the repatriation of profits.  As the 

economist Eduardo Levy-Yeyati has noted, these dollar restrictions exist with an 

estimated 25-30% inflation in pesos, and without the availability of peso-denominated 

savings instruments with interest rates above inflation (Levy-Yeyati: June 6
th

, 2012).  

Thus, the government has chosen to impose an inescapable inflation tax on its population 

in order to protect reserves and guarantee the availability of dollars for debt servicing, 

energy imports, and the importation of other capital goods.     

These restrictions have been relatively successful so far in stemming reserve 

losses and guaranteeing dollars for debt servicing and necessary imports, but their 

efficacy will have a limit if other actions to attract dollars are not taken.  While the 

government might be able to restrict elastic imports, there are others, namely capital 

goods and energy, that are necessary for the economy to function.  If the government is 

unable to revert the deteriorating energy balance, it will have to import more energy, and 

thus guarantee more dollars.  As the amount of imports it can limit without causing too 

much damage to the economy or employment decreases, it will have to increase exports 

to maintain its current account surplus.  Large-scale export-oriented mining projects and 
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the expansion of the agricultural frontier are two of the easiest ways for Argentina to 

generate new dollars for reserves and new tax revenue in dollars, via export taxes
28

.  

Cristina Kirchner’s government has shown itself willing to take strong macroeconomic 

measures to guarantee the availability of dollars, and she has been willing to fight the 

Glacier Law, despite its popularity.  If environmental protection was not a priority for 

CFK before, it is doubtful that it will become one now for a law like 26,331 that can be 

perceived as a threat to a source of fresh foreign exchange at a time of dollar scarcities.   

 

National Agricultural Policies: 

 

Macroeconomic conditions that make it unlikely that Cristina Kirchner will 

spearhead the proper enforcement of 26.331 are compounded by several policies the 

executive and Congress have been promoting that could be in conflict with guaranteeing 

26.331’s protection floor.  In particular, its Plan Estratégico Agroalimentario 2020 and 

the 2007 law to promote biofuel production in Argentina.  The President and ministers of 

agriculture have frequently referred to the former since 2009.  The official document is 

theoretical, and offers very few details, but the goal is clearly stated:  raise Argentina’s 

grain production from its present 100 million tons to 160 million tons by 2020.  This goal 

could be achieved by incorporating more technology into already existing productive 

lands—for example, very little of the Pampas is irrigated—by incorporating new lands, or 

by a combination of both (Manuel-Navarette et al: 2005, 17-20).  However, the ambitious 
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 Considering that mining projects involve large investments by single companies, it is probable that 

expanding agriculture remains the easiest export option.  The recent conflict with the Brazilian mining 

company Vale over its multi-billion dollar potassium project in Mendoza has shown the difficulty of 

guaranteeing large-scale mining projects in Argentina. 
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goal of increasing grain and oilseed production by 50%, combined with a lack of details 

regarding how this will happen suggests that the national government is unconcerned 

with balancing its development goals with 26.331’s protection floor.  The plan’s claim 

that it will increase the amount of cultivated land in Argentina from the current 33 

million ha to 42 million ha by 2020 only adds to those doubts (MAGyP: 2010; Página 

12: Sept. 5
th

, 2011).  The green zones of the OTBNs passed by Salta, Formosa, Chaco, 

Santiago del Estero, Corrientes, and Jujuy add up to the project’s prediction for cultivated 

land by 2020
29

. 

 Argentina’s national government and Congress have also been promoting the 

rapid development of the country’s soy-based biodiesel industry, and more recently, 

sugar and corn-based ethanol.  In 2007, Argentina’s Congress passed a law to promote 

bio-diesel production.  The law established a 5% mix of biodiesel by2010, which was 

raised to 7% in 2010; and in 2008, a law was passed to promote ethanol production from 

sugarcane (Di Paola: 2011; USDA Foreign Agriculture Service: 2011).  The domestic 

consumption requirement combined with export opportunities has attracted considerable 

private investment.  Production of biodiesel, which is almost entirely soy-based, grew 

from twenty million liters in 2006 to 3 billion liters in 2012 (USDA Foreign Agricultural 

Service: 2012).  Although the law cites environmental protection as one of its goals, the 

other two—energy diversification and the development of rural areas—are the more 

important ones.  Argentina consumes two liters of diesel for every liter of gasoline, and 

production of the latter has not kept up with rising domestic demand.  In 2010, Argentina 

produced thirteen million liters of diesel, but consumed sixteen million.  The difference 

                                                        
29

 I obtained these numbers by adding up the hectares in the green zone of those provinces’ OTBNs. 
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was made up with costly imports that used scarce dollars, and this situation has continued 

(USDA: 2011). 

 The law’s benefits do not extend tax breaks to exporters, but the national 

government has promoted soy-based biodiesel exports by setting the product’s export 

taxes significantly below those for soy-based cooking oil, which competes for soybean 

oil.  Currently, soy-based biodiesel exports are taxed at around 15% while soy-based 

cooking oil exports are taxed at 32% (USDA: ibid).  The National Government has also 

supported the industry in the face of a trade threat from the European Union, which was 

the destination of 87% of Argentina’s soy-based biodiesel exports in 2011.  The industry 

is threatened by a ruling by the EU’s Climate and Energy Package which plans to block 

soy-based biofuels because they do not lower greenhouse gas emissions by 35% 

compared to oil.  Argentina’s biofuel industry is preparing a defense of soy-based 

biodiesel’s GHG emissions reductions, and it has been helped by INTA (ibid).  

Argentina’s biofuel mandate does not include any requirements about the 

feedstock, but it has been accompanied by some state-sponsored research on non-food 

competing biofuels.  Under the National Bioenergy Program, INTA has been developing 

an Atlas of Bioenergy Resource, and it has published a report on the potential of various 

eco-regions for sustainable biofuel production and electricity with biomass.  Although 

considerable hopes have been attached to the jatropha plant throughout the world as an 

alternative to food crops, the report found several obstacles to extensive planting of it in 

Argentina.  First, it would compete with areas that are already dedicated to other food 

crops, and second, as the jatropha is a tropical plant and very sensitive to freezes, it 

would only be safe in the far northeast province of Misiones, which already suffers from 
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an invasion of exotic pines for pulp and timber production (Carballo et. al: 2009).  The 

report found that no land has a high aptitude for jatropha, only 2.8 million ha are of 

normal aptitude for the plant, and 1.7 million ha with marginal aptitude.   

In contrast to the findings on jatropha and other non-food competing sources, the 

report found that 33.7 million ha are of high aptitude for soy, 18.5 million ha are above 

normal, and 33 million ha are of marginal aptitude.  For sugar cane, it found that 2.5 

million ha are of high aptitude, 5.2 million ha are of normal aptitude, 7.4 million ha are of 

less than normal, and 4. 7 million ha are of marginal aptitude.  Excluding the Yungas in 

Tucuman and Salta, where considerable amounts of forests have already been converted 

to sugarcane plantations, INTA found significant areas in Corrientes, Formosa, Chaco 

and Misiones that could support sugar cane production, particularly land that runs along 

rivers (ibid).  

 The combination of a rapidly growing negative energy balancing that is damaging 

macroeconomic variables, government policies to promote the domestic consumption and 

export of biofuels, the lack of a non-food crop as a viable feed source, and the 

government's plans to increase the industrialization of the country's agricultural 

production suggests that Argentina will not abandon soy-based biodiesel or sugar- and 

corn-based ethanol of its own accord.  EU restrictions based on environmental standards, 

excessive taxation of the industry, or the auto-industry’s inability to manufacture engines 

capable of running on higher blends could act as a limit, but the government has shown 

no signs so far of limiting the use of first-generation biofuels out of concern for 

environmental damage or the effects they could have on international food prices.  
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 One last indication of Cristina Kirchner’s attitude toward the Ley de Bosques is 

key appointments.  At the end of 2011, Luis Basterra left his post as vice-president of 

INTA to become a national Congressman for Formosa, and was named President of the 

House’s Agricultural Commission.  Basterra’s tenure at INTA and as Formosa’s Minister 

of Production means that he is clearly qualified for the post, but his appointment is also a 

an indication that FPV will push to expand Argentina’s agricultural frontier aggressively: 

Basterra hired the technical team that produced Formosa’s OTBN.   
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Chapter IV:  The Case of Salta 

 

 

Background: 

 

 Salta is located in the northwest corner of Argentina, bordering Chile to the west, 

Bolivia and Paraguay to the north, the province of Jujuy to the northwest, Formosa, 

Chaco and Santiago del Estero to the east, and Tucuman and Catamarca to the south.  The 

province has a population of around one million.  Like the rest of the northwest, its 

poverty indicators are well above and its employment indicators are well below the 

national average (Mecon: 2012c).  As the National Inventory of Native Forests and both 

of Salta’s OTBNs show, the province is rich in forests.  Until the early 1970’s, 
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agricultural production in Salta had been limited.  Cotton, sugar, and tobacco were grown 

there, but the amount of land used for these crops was relatively small, and its sugarcane 

industry never approached the size of Tucuman’s, the country’s principal sugar-

producing province (Barsky and Gelman: 2009).  Salta’s agricultural production began to 

expand and its profile to change in the 1970’s, as land at the base of the Yungas and 

south of the capital was incorporated for the cultivation of corn and black beans, the latter 

being destined primarily for the Brazilian market.    

Salta’s OTBN includes an analysis of land use change there since 1975.  It found 

that only 4% (300,000 ha) of forests had been transformed into agricultural or pasture 

land by 1975, and that almost all of that transformation had occurred in or around the 

Yungas.  By 1986, 9% (721,000 ha) of forests had been transformed.  The rate of 

deforestation over this eleven-year period was 38,389 ha/year, and during it land-use 

changes began to spread east into the department of San Martin and southeast into the 

large flat department of Anta.  From 1986 to 1998, the rate of deforestation slowed 

slightly to 34,579 ha/year, and by 1998, 13% of Salta’s native forests had been 

transformed into crop or pasture lands.  The pace of deforestations droppedto19,000 ha 

per year from 1998-2004, but this drop did not last.  From 2004-07, an average of 

155,869 ha of native forests were cut down each year (Gobierno de la Provincia de Salta: 

2009).   2007 should be considered apart from the other years in this series, as it is an 

outlier.  Salta’s government issued permits for 435,000 ha in 2007, but all of that forested 

land has not been converted.   

 Reviewing this data, we can see that Salta experienced a relatively steady rate of 

deforestation from 1975 to 1998 that almost halved over 1998-2004, only to explode over 
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the four subsequent years.  The significantly lower rate of deforestation during those six 

years might be related to the recession and following economic crisis that Argentina 

suffered from 1998 until 2003.  The rate for 2004-07 is distorted by the 435,000 ha of 

permits issued in 2007, but even if that year is taken out of the data set, an average of 

118,000 ha of native forests were deforested annually from 2004-2006.  That is 3.2 times 

above the amount of land that was annually deforested in the periods before.  During this 

latter period, international prices for agricultural commodities like soy, corn and beef 

began to rise gradually in the early years of the new millennium, and skyrocketed toward 

2007 (FAO: 2011).  At the same time, production costs in Argentina had dropped 

significantly since 2001, as a result of the devaluation, and land in areas like Salta was, 

and remains, significantly cheaper than that in the Pampas (Barsky and Gelman: 2009).  

These factors clearly played a role in the expansion of Salta’s agricultural frontier, but the 

provincial government played a crucial role as well. 

 Juan Carlos Romero, who was governor from 1995 until the end of 2007 and 

currently represents the province in the National Senate, presided over the greatest period 

of agricultural expansion in the province’s history, and is responsible for the flood of 

deforestation permits issued in the years before 26.331 was passed.  Romero is the son of 

a former governor of Salta, owns El Tribuno (Salta’s most widely circulated newspaper), 

and land throughout the province.  He has long been aligned with the right wing of the 

Peronist party, and was Carlos Menem’s running mate in the 2003 presidential elections.   

 Romero’s website highlights that, under his tenure as governor, Salta’s economy 

grew at an annual rate above that of the nation, and data from Argentina’s Ministry of 

Economy verifies this claim (Romero: 2012).  Starting in 1993, and excluding 2000-03, 
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when the country was in recession and then crisis, Salta showed steady economic growth, 

which finally took off in 2004.  Throughout the 90’s, its GDP grew from around $2 

billion to slightly under $3 billion, where it stayed until 2003.  From 2003 to 2008 (the 

Ministry of Economy does not offer data after that year) it jumped to almost $4 billion.  

That growth was driven largely by oil and gas, tourism and agricultural expansion.  The 

production of most agricultural products has grown since 2003, with soy leading the way: 

Salta went from producing 743,000 tons of the legume in 2003 to 1.77 million tons in the 

2010/2011 harvest, and production of wheat, corn, and citrus products have grown as 

well (Mecon: 2012c; MAGyP: 2013).   

  

Juan Carlos Romero’s Environmental Record: 

 

 Romero passed a general environmental law for Salta in 1998, several years 

before Argentina’s Congress passed the national General Environmental Law (LGA). 

Law 7070 was meant to serve as the province’s framework environmental law.  It 

incorporates the principles of precaution, gradualism, participation, cooperation and 

sustainability; calls for a territorial ordering of the entire territory, not just of its native 

forests; and recognizes article 41 of the National Constitution. However, law 7070 turned 

out to be a paper tiger.  Although based on noble principles, it lacked teeth, and many key 

aspects of it were never implemented.  The scholar Ernesto Rezk, who in general, has 

argued in favor of more provincial involvement in environmental protection in Argentina, 

notes that the structures of fines in 7070 are inadequate:  the fines are too low to actually 
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dissuade potential violators, and as the amounts were set by law, it would be impossible 

to raise them without passing a new law (Rezk: 2005, 75).   

 Whatever the reason for the law’s low fines may be, the clearest indicators of 

Romero’s lack of interest in providing adequate environmental protection for Salta’s 

forests and for the land rights of indigenous and criollo communities were his actions.  

The territorial ordering that 7070 called for was never carried out.  In 2003, Romero 

placed Ana Maria Pontussi at the head of Salta’s environmental protection agency 

(SEMADES), which was then located under the Ministry of Production.  Pontussi (who 

passed away a few years ago) would later become one of the fiercest critics of Bonasso’s 

bill (Sociedad Rural Salteña: 2003).  During the national debate, she created 

FUNDESNOA, which grouped together the largest business groups with interests in 

Salta.  Members were organized according to their level of financial contributions, and 

included a variety of petroleum companies, including PanAmerican Energy and Pampas 

Energia; large agricultural groups like Cresud; and mining companies (Fundesnoa: 

2012)
30

.  And after Salta passed into law its OTBN, she published an article attacking 

Salta’s current Governor, Juan Manuel Urtubey, for prohibiting the issuing of 

deforestation permits where a conflict over land ownership involving indigenous or 

peasant communities exists (Pontussi: July 18
th

, 2009).  The previously mentioned case 

of the Pizarro Reserve revealed Romero’s disregard for the indigenous and peasant 

communities of Salta, as well as for provincial legislation for protected areas.  However, 

the most glaring evidence of Romero’s disregard for environmental protection is the 
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 Cresud is the agricultural arm of Grupo IRSA, and according to its website, currently farms slightly over 

900,000 ha of farmland throughout Mercosur, and has over 300,000 ha in reserve in Argentina.  The 

reserves are most located on marginal soils (Cresud: 2013; Clarín: June 23
rd

, 2011).  PanAmerican is one of 

Argentina’s largest energy companies.   
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435,000 ha of deforestation permits hurriedly issued by his administration in 2007.  

Romero and Salta’s agricultural lobby clearly saw that a national law was in the works, 

and in turn, decided to approve as many land use changes as possible in the time that 

remained.  

 

Salta Changes Course? 

 

 Romero won three consecutive gubernatorial elections and currently represents 

the province in the national Senate, but his vice-governor and chosen successor, Walter 

Wayar, narrowly lost the 2007 gubernatorial election to Juan Manuel Urtubey.  Urtubey 

had entered politics in Romero’s cabinet, and became a national Congressman for Salta in 

1999.  However, he eventually chose to distance himself from Romero, and to align with 

Nestor Kirchner’s Frente para la Victoria. As President of the Commission of 

Constitutional Affairs, Urtubey helped Cristina Kirchner, then a Senator, push through 

the reform of Argentina’s Consejo de la Magistratura (Meyer: Feb. 2
nd

, 2006)
31

.  In 

2007, he ran for governor on a coalition that combined Frente para la Victoria and the 

conservative provincial party Partido Renovador de Salta.  Urtubey campaigned on 

changing course from Romero, and upon winning the election, one of the ways he 

signaled this change was by incorporating some of Romero’s fiercest critics, professors 

from the University of Salta (UNSA) into his government.  Members of the university’s 

faculty of natural sciences and anthropology had helped denounce the Pizarro Case and 

other examples of Romero’s disregard for laws meant to protect the environment and to 
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 The Consejo de la Magistratura is a judicial body unique to Argentina.  It nominates candidates to 

become federal judges, and can also remove judges.   
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guarantee indigenous and peasant land claims (Rofi: Oct. 23
rd

, 2004).  Upon assuming 

office, Urtubey elevated SEMADES to a ministry, and appointed three UNSA professors 

to its top posts:  biologist Julio Nasser as minister, the renowned anthropologist and 

Wichi scholar Catalina Buliubasich as coordinator of environmental policy, and the 

investigator of silvo-pastoral systems, Cristina Camardelli below her
32

.   

 As Urtubey assumed office, Salta’s indigenous and peasant communities, who 

were still reeling from the onslaught of permits that Romero had issued in 2007, began 

preparing, with the help of the local NGO Asociana, a request to have the new Ministry 

of Environment review eighteen of those permits to make sure that their approval was in 

accordance with all prevailing legislation at the time of their approval.  Thus, as 2008 

commenced, Salta found itself with a new governor, who had promised to chart a new 

course for the province in terms of environmental protection and indigenous and peasant 

land rights.  His new Ministry of Environment, meant to be a symbol of that change, had 

to hire a technical team to carry out its OTBN, and was soon going to be forced to make a 

decision on the request to review permits issued by Romero in the months leading up to 

26.331’s approval.  For the first time since its agricultural expansion had taken off, the 

province’s environmental authority was sympathetic, and potentially favorable, to both 

the concepts of sustainable development and to the land claims of indigenous and peasant 

communities.   

 

Star-Crossed Processes: the OTBN and the Review of Romero’s

 Deforestation Permits in 2007 
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 As coordinator of Salta’s Ministry of Environment, Catalina Buliubasich was in 

charge of contracting a technical team to carry out the province’s OTBN.  Buliubasich 

was aware that there were private consultants capable of conducting an OTBN, but opted 

to use state agencies.  She contracted a technical team that included national 

institutions—INTA, APN (Argentina’s national park service), Salta’s public university—

and provincial ones—Tierras Fiscales, Propiedades Rurales, Áreas Indígenas—and 

hired Daniel Somma, an agronomist from APN, with experience at INTA as well, to 

direct the project. 

 In an interview, Buliubasich explained that she chose to use state institutions 

because they already possessed the data on soils, forests, land ownership, hydrology, and 

climate necessary for an OTBN; they had qualified staff; and most importantly, because 

she wanted to create synergies between state institutions.  Buliubasich had long been 

disheartened by the dispersion of related information across various state institutions, the 

overlapping of tasks without coordination, and the tendency within Argentine state 

institutions to always start from zero, rather than build upon pre-existing work done by 

other institutions.  Buliubasich was hoping to use the OTBN as a way to implement a 

vision of the state (Interview with Catalina Buliubasich: April, 26
th

, 2011). 

 Before examining the OTBN produced by this team, it is important to mention 

how the team was contracted.  Daniel Somma agreed to direct the technical team (this 

meant that he had final say regarding what would go into the OTBN report), but under 

the condition that he be hired by a tri-partite commission made up of the government of 

Salta, APN, and INTA—he would represent APN.  The reasoning behind his request was 
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two-fold: on the one hand, it would guarantee the representation of a local vision (the 

Province of Salta), a conservationist vision (APN), and that of the productive sector 

(INTA).  This arrangement also guaranteed that the province of Salta would be unable to 

remove him if it disagreed with the direction of his OTBN; as Somma would also be an 

employee of APN and INTA, all three institutions would have to agree for him to be 

removed.  Urtubey could choose to ignore the OTBN produced by Somma’s team, but he 

would be unable to replace him as the director of that project, restructure the team, or 

prevent the report’s completion (Interview with Daniel Somma:  May 20
th

, 2011).  

 As Buliubasich was putting together the OTBN’s technical team, Asociana, a 

local NGO that assists indigenous communities in gaining titles to their lands, was 

preparing a report demanding the review of some of the permits issued by Romero in the 

final months of 2007.  Rather than request that all 71 permits from 2007 be reviewed, 

Asociana and the affected communities chose to focus on 18 permits that they considered 

to be egregiously flawed.  Although their ultimate hope was that the permits would be 

revoked, they were not demanding their annulment, rather that they be reviewed to verify 

that they were in keeping with the national and provincial laws, as well as international 

treaties, that were in effect at the time the permits were issued.  These included national 

law 26.160, intended to facilitate the process of granting land titles to indigenous 

communities; Salta’s 7070, and Argentina’s subscription to the International Labor 

Organization’s Convention 169, which protects the livelihood of indigenous and peasant 

communities.   As 26.331 became law after the permits had been granted, it would not 

figure in the review (Interview with Ana Álvarez: May 20
th

, 2011). 
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 In order to illustrate how the permits infringed upon the land of indigenous 

communities, Asociana created census maps that illustrated where communities lived, as 

well as the land they used for fishing, hunting, gathering fruits, beekeeping, and so forth 

(Leake and De Ecónomo: 2008).  With this information, Asociana presented, on behalf of 

the communities, a request to Salta’s Ministry of Environment in February of 2008 to 

have eighteen permits reviewed.  On March 27, after a month of consideration, 

Buliubasich issued a precautionary closure and immediate paralization (clausura 

preventiva y paralizacion inmediata) of all land-use change activities on the ranch “El 

Álamo”, a property of 30,000 ha in the semi-arid northeastern department of Rivadavia, 

and two other properties (Danda: June 30
th

, 2008).  Buliubasich explained that her 

decision was based on the principle of precaution, established in both Argentina’s LGA 

and Salta’s 7070.  After having studied the request filed by the Wichi community El 

Traslado in February, she concluded that the community found itself in a critical state due 

to physical isolation, which was the result of climate changes, the fencing-off of lands, 

and conflicts with the landowners.  She also concluded that the community depended 

upon that land for its survival.   

 El Álamo is owned by Quebracho Colorado S.A., a holding company that is 

owned by two brothers from Texas, Paul and David Kent Gable.  They had hired the local 

lawyer Sergio Federico Usivandaras to advise them on the purchase of land in Salta, as 

well as to help them obtain deforestation permits for that land.  With his help, the Gable 

brothers had secured deforestation permits on November 26, 2007, one day before 26.331 

was approved by Argentina’s Congress.  It is worth noting that Usivandaras was also part 

of the team that helped Urtubey in the transition from Romero, and once Urtubey had 
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taken over, he was named head of the Department of Justice of Salta (Clarin: May 31
st
, 

2008).
33

 

 At the end of May, two months after El Álamo’s deforestation permit had been 

temporarily suspended, Minister Nasser asked Catalina Buliubasich to resign from the 

post of Coordinator of Environmental Policy, offering her a new position within the 

Ministry.  Nasser stated publicly that he had asked for Catalina Buliubasich’s resignation 

because she lacked the necessary qualifications for certain technical aspects of her 

position (ibid; Danda: June 30
th

, 2008).  Catalina Buliubasich did not accept the new post, 

and in a radio interview from February of 2009, said that, to the best of her knowledge, 

she was asked to resign because of the Álamo case, that the province had argued that it 

must respect the judicial security of businesses (Interview with Catalina Buliubasich: 

April 26
th

, 2011). 

 Buliubasich is an anthropologist, not a forest engineer, an agronomist or a 

hydrologist.  However, both Urtubey and Nasser were aware of her professional 

background and of the tasks an OTBN would involve when they hired her in late 2007.  

Further, she managed to hire qualified professionals to carry out Salta’s OTBN, and as 

will be seen later, the OTBN they produced was technically sounder than the ones that 

were commissioned by Buliubasich’s replacement, Catalina Camardelli, and later, by 

Urtubey.   

 

The Discarded OTBN: 

 

                                                        
33  The article also mentions that Usivandaras was also one of the investors who bought land in the 
Pizarro Reserve after Romero partially privatized it. 
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After Buliubasich’s resignation, Urtubey lost confidence in that team’s work, and 

asked Buliubasich’s replacement, Cristina Camardelli, to elaborate a separate OTB, 

which he ended up presenting to Salta’s Congress.  Although Governor Urtubey did not 

use the zoning recommendations from Somma’s report for his OTBN, it was technically 

sound document that strove to conform to the spirit of law 26.331, and the national 

Dirección de Bosques considered it to be so as well (Interviews with Eduardo Manghi: 

2011-2013). An analysis of it will allow us to measure how Salta’s final OTBN conforms 

to 26.331.  The national law requires that the provinces incorporate ten conservation 

criteria in their OTBN, but does not provide a methodology for how they should 

accomplish this.  To overcome this difficulty, Somma made use of multi-criteria 

decision-making theories, employing the hierarchical analytic process (HAP).
34

  The 

hierarchical analytic process requires that the technical team first create a hierarchy of the 

criteria they propose to use, and afterwards, insert data from various sources into 

equations and geographic information systems (GIS) that search for the most relevant 

types of relationships connecting them.  Somma and his team incorporated data from a 

variety of sources: satellite images of Salta, conservation biology, hydrology, geology, 

hydrogeology, agro-ecology, soil science, rural economy, forestry, and information from 

the local NGO’s Asociana and Fundapaz on land used by indigenous and peasant 

communities (Somma: 2011).   

 The team condensed the law’s ten criteria into five for the HAP: watershed 

conservation, conservation of biodiversity, potential for agricultural development 

(excluding land used by indigenous or peasant communities), potential for community 

                                                        
34 So that he and the other technicians could get a firmer grip upon this process, Somma invited Keith 
Reynolds, an expert in the methodology, from the United State’s Forest Service to give a workshop on 
it.   
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development, and forestry potential.
35

  Based upon this hierarchy of criteria, Somma’s 

team concluded that Salta should place 537,528 ha in Category III (ibid).  

 

The Second OTBN: 

 

 Under Urtubey’s orders, Cristina Camardelli began elaborating a new OTBN. 

According to interviews with relevant actors, INTA denied her the information that it had 

provided Somma, as it did not want its name connected to an OTBN it did not approve 

of
36

.  As a result, Camardelli had to use satellite images from UNSA (Interview with 

Cristina Camardelli: June 6
th

, 2011).  This OTBN, for reasons explained in the following 

paragraphs, was never released in its original form, with the corresponding map of forest 

categorizations.  Transcripts of the debates in Salta’s House show that this OTBN would 

have placed around 1.7 million hectares in Category III, and thus, it looked like an 

attempt by Urtubey to negotiate a green zone somewhere between the one required by the 

law and the one desired by provincial Senator Alfredo Olmedo
37

.  This official OTBN 

was presented to Salta’s Senate in the first days of December, 2008, but without the 

corresponding map.  It is difficult to determine how this first OTBN proposal classified 

Salta’s native forests because Governor Urtubey delivered it to the provincial Senate 

without a map, and further, because once there, Senator Alfredo Olmedo, of the Partido 

Propuesta Salteña, made changes to several articles that, had they been kept in the final 

                                                        
35

 This final criteria was left out due to inadequate data (Somma: 2011). 
36

 Something similar occurred in Corrientes, where an INTA team that was working on the province’s 

OTBN formally disassociated itself from the work when it realized that the Governor was planning to alter 

forest zonings without technical justifications (Sabsay and Parera: 2011). 
37

 I owe this insight to Dr. Lucas Seghezzo and Dr. Juan José Sauad, who are members of UNSA’s Natural 

Science department.   
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OTBN, would have placed around up to 3-5 million ha in the green zone (Cámara de 

Diputados de la Provincia de Salta: 2008, 37-38).  Now a national Congressman, Olmedo 

is the son of a Salta businessman who is rumored to own over 100,000 ha of productive 

lands in the northwest, and is often referred to as the king of soy (Bertello: Nov. 18
th

, 

2006).  The son placed second in Salta’s 2011 gubernatorial election, with around 30% of 

the vote. 

 The OTBN without a map was immediately denounced by two members of 

Salta’s House of Representatives—Pablo López of the Worker’s Party and Virginia 

Cornejo of Olmedo’s own party.  Nasser and Urtubey replied by saying that the map 

would be made available once the law was reglamented.  In other words, if Salta’s 

Congress approved 2 million ha in the green zone, the location of those 2 million ha 

would be made public only once Urtubey himself issued the law’s reglamention (Ibid; 

Interview with Pablo López; April 15
th

, 2011).  The Senate acted upon the bill submitted 

by Urtubey without the corresponding map.  As mentioned above, Senator Olmedo 

modified the Urtubey’s project so that the primary criteria for determining the category of 

conservation was slope, and then argued that anything below 15 degrees could enter the 

green zone, despite the fact that 26.331 declared that anything over 5 degrees was too 

risky.  Along with this, he shortened the coverage curtain along bodies of water.  The 

Senate approved the bill with Olmedo’s changes unanimously.  The House debates show 

that the map still did not exist when it arrived there (Cámara de Diputados de la Provincia 

Salta: ibid).  A few Congressmen spoke against the bill’s serious flaws, but it was passed 

with only three votes against it.
38

 

                                                        
38

 Those votes came from Pablo Lopez, the sole representative of the Worker’s Party, Carlos Morella, the 

sole representative for the leftist Proyecto Sur, and Diego Mariño of the UCR in Cafayate.  It is worth 
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The March to the Supreme Court: 

 

 Once Salta’s Congress had passed the bill, according to provincial law, Urtubey 

had sixty days to reglament it.  What Urtubey planned to do at that point—what he 

planned to do regarding Olmedo’s amendments and the layout of the final map—will 

probably remain a mystery because events intervened to make using that OTBN 

politically impossible.  Changing tactics after they had realized that Urtubey’s 

government was unsympathetic to their demands, in late August of 2008, indigenous 

communities from four northern departments in Salta, with the assistance of Asociana, 

Fundapaz and national level environmental NGOs, began working with several 

prominent human rights lawyers in Buenos Aires, preparing to bring their case to 

Argentina’s Supreme Court.   

 The indigenous communities from the northern administrative departments of 

Orán, San Martín, Rivadavia, and Victoria formed the Mesa de la Tierra in August of 

2008 as a way to address the permits.  While Salta’s Congress debated the OTBN in 

December, they marched through the provincial capital, demanding an audience with 

Urtubey about Romero’s final permits in their departments, which Urtubey ignored.  On 

December 17
th

, they presented an amparo to Argentina’s Supreme Court, and on 

December 29
th

, days after Salta’s Congress had passed Urtubey’s OTBN, the Supreme 

Court declared a temporary suspension of all deforestation permits issued in the last four 

months of 2007 in the four departments of Orán, Santa Victoria, San Martín, and 

                                                                                                                                                                     
noting that Virginia Cornejo, who denounced the lack of a map when Urtubey presented the bill to the 

Senate, voted in favor of the mapless bill. 



 113 

Rivadavia, where the plaintiffs came from (Interview with Ana Álvarez: May 20
th

, 2011).  

It cited the plaintiff, the Mesa de Tierra, and the defendant, the government of Salta,to 

make their arguments in what would be called the Dino Salas case in Buenos Aires on 

February 18
th

 (January is the Court’s recess, meaning that the February date was 

relatively quick).  It also summoned the SAyDS to the hearing (CSJN: Dec. 29
th

, 2008). 

In between the Court’s preliminary ruling and February 18
th

, the Tartagal River in 

northern Salta overflowed, causing two deaths and major damage to the city of Tartagal.  

Although it is doubtful that deforestation related to the agriculture frontier led to the 

overflowing, this was the explanation that won the day, and Tartagal quickly became a 

symbol of the dangers of unchecked deforestation
39

.  The National Government 

attempted to discredit this explanation, but it also understood the symbolic importance of 

Tartagal.  Two days after the tragedy, it finally reglamented 26.331 via executive decree 

91—the law was supposed to have been reglamented within 90 days of having being 

passed, ie. late February of 2008.  The landslides in Tartagal were also on the minds of 

the justices at the February hearing.  Several asked if they had been the result of 

deforestations in the area (Centro de Información Judicial: Feb. 18
th

, 2009).   

At the hearing on February 18
th

, 2009, the province of Salta, represented by 

Minister Nasser, requested that the Court lift the temporary suspension of the permits of 

late 2007, arguing that articles 5 and 7 of the National Constitution guaranteed the 

legitimacy of the province’s legislation and, thus, of the permits as well.  On March 26
th

, 

after a month of a deliberation, the Supreme Court sided with the plaintiffs.  It annulled 

all the permits that had been issued in the final months of 2007, and extended the ban on 

                                                        
39

 Interviews with agricultural lobbyists in Salta and forest engineers at the Dirección de Bosques 

confirmed that expansion of the agricultural frontier had not caused the flooding in Tartagal.  The area has 

experienced little deforestation, but has steep slopes and is prone to landslides.   
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all forestry-related activities in the four departments until both the provincial government 

and the SAyDS had carried out a satisfactory environmental impact assessments of the 

accumulative effect past deforestations and the new permits would have on the 

environment and the communities of the four departments (CSJN: March 26
th

, 2009).  

Responding to Salta’s argument that articles 5 and 7 of the National Constitution 

guaranteed the legitimacy of its provincial legislation, and thus, of the permits in 

question, the Court wrote that the Nation has the power to limit provincial autonomy if it 

can justify such an intervention.  It went on to justify its intervention in Salta by referring 

to the principal of precaution, established in the fourth article of the LGA.  While 

recognizing that the approval processes for each individual permit had been conducted in 

accordance with existing national and provincial laws and international treaties, the 

Supreme Court argued that the province had never considered the accumulative effect 

those permits would have on the environment.  It expressed doubt that one million 

hectares of deforestation could be harmless for the environment, and justified this doubt 

by citing testimony from SAyDS secretary Homero Bibiloni, who when questioned about 

the matter at the February hearing, had said that the combined effect of past 

deforestations and the 2007 permits upon the environment and the communities living 

there would be negative (ibid).  In its ruling, the Court made little mention of 26.331, but 

did point out that several of the permits were for land that had recently been classified as 

being of high conservation value in Salta’s OTBN, which would suggest that its 

conversion into agricultural land would have negative effects upon the environment.   

 The SAyDS and Salta’s government were given ninety days to carry out this 

accumulative study, which would have to consider the effect of the planned 
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deforestations on:  the climate, landscape, general environmental, and the quality of the 

life of the populations there; it would also have to provide solutions that could 

“harmonize” development and the conservation of the environmental services provided 

by those forests (ibid).  This ban on deforestation in the four departments lasted until 

December of 2011, when recognizing efforts by Salta to better protect its forests, the 

Supreme Court declared itself unable to intervene any longer.  

 It is important to linger over what the Court demanded of both the province and 

the SAyDS:  an EIA to establish the cumulative effects of the 2007 permits is very 

similar to an OTBN, albeit on a smaller scale—in this case, it was limited to four 

administrative departments in the province.  Although the Supreme Court did not require 

that Salta use the ten criteria established in 26.331’s annex to determine the potential 

environmental effects of the deforestation permits, the criteria it required—climate, 

landscape, general environment, and indigenous communities—are quite similar.  It is 

almost as if the CSJN had asked Salta to carry out another OTBN for those four 

departments. 

Having noted the similarities between law 26.331 and the EIA demanded by the 

Court, the differences between the Dino Salas ruling and law 26.331 must now be 

emphasized:  the Ley de Bosques aims to protect Argentina’s forests from indiscriminate 

deforestation, and it is to be enforced by the SAyDS, which possesses a technical agency 

capable of evaluating the environmental protection measures of the provinces.  It includes 

a mandate to protect the forests inhabited by indigenous and peasant communities, but 

that is only one of many criteria that are supposed to possess equal weight.  The Dino 

Salas ruling, on the other hand, is the Supreme Court’s response to a legal claim brought 
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forward by indigenous and peasant communities within four departments of Salta, and 

although it deals with questions of environmental protection, it is, first and foremost, a 

response to a land dispute that predates the Ley de Bosques.  The Dino Salas ruling 

addressed the issue of deforestation, required an accumulative environmental impact 

assessment for those departments, and tried to promote improved environmental 

protection, but ultimately, it was the Supreme Court’s response to a claim put forward by 

groups concerned with their land rights.  Further, the CSJN justices lack the technical 

capacity to evaluate an OTBN or an EIA adequately; its justices must rely upon the 

technical expertise of others to make their decision. 

 

Urtubey’s Response to the Court: 

 

 The province’s initial response to the ruling was to question it.  Days after it was 

given, Minister Nasser stated publicly that the Court had overstepped its boundaries.  

However, this approach was quickly discarded in favor of a conciliatory one.  On June 

30
th

, Urtubey issued executive decree 2785/09, which reglamented 7,543, and with it, he 

finally released a map that corresponded to Salta’s OTBN.   

 Although there is no public version of the map for the original OTBN submitted 

by Urtubey in December of 2008, it is doubtful that it resembled the map that was 

released with decree 2785/09.   This decree reglamented provincial law 7,543, and was 

the province’s third OTBN.  For this final OTBN, Urtubey hired a new technical team, 

Fundacion ProYungas, an environmental NGO based in Salta that, unlike Greenpeace 

and the other conservationist NGOs that had lobbied for law 26.331, specializes in 
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resolving conflicts between development and conservation.  It has carried out a territorial 

ordering for Ledesma, the paper and sugar giant with significant land holdings in Jujuy 

and Salta, and it helped develop the plans for the NorAndino gas pipeline’s route through 

the Yungas (Gobierno de la Provincia Jujuy and Fundación ProYungas: 2007; Brown and 

Malizia: 2007). 

The OTBN that came into effect with decree 2785/09 places 1.6 million ha of 

forests in category III.  When decree 2785/09’s map is examined, one sees that all the 

land claimed by indigenous and peasant communities in the Dino Salas case has been 

placed in category II (yellow), including the land with the controversial permits of late 

2007. Shortly after having issued decree 2785/09, Urtubey issued decree 2789/09, which 

establishes that no deforestation permits can be approved where there is a pre-existing 

conflict over land ownership, and it includes a map marking the locations of such 

conflicts.  Essentially, this map was part of the yellow zone (Category II forests) of the 

map that was released with decree 2785/09.   

  Decrees 2785/09 and 2789/09 were Urtubey’s answer to the Court, his message 

that Salta would protect the land claims of the plaintiffs in the Dino Salas case.  The 

Supreme Court’s power explains why Governor Urtubey suddenly respected the land  

claims of indigenous and peasant communities, which are guaranteed by 26.331 and by 

other laws predating it.  Not only do they respect the Court’s annulment of the  
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deforestation permits issued in 2007 that indigenous and peasants communities had 

protested against, they also incorporated the land use maps elaborated by Asociana and 

Fundapaz, and consequently, placed in Zone II all the land these communities claimed to 

use.  How else could Urtubey’s change in course be explained?  Prior to the Dino Salas 

ruling, Urtubey had fired his environmental coordinator for having suspended one of 

Romero’s permits that had been approved the day before law 26.331 was passed, and he 

had refused to meet with the indigenous and peasant communities in December of 2008.   

As Urtubey had not released a final map when the CSJN intervened, we cannot 

know how he had planned to address the demands of the indigenous and peasant 

communities, but his firing of Buliubasich for having revoked one such permit, his 

refusal to meet with the Mesa de la Tierra, and Camardelli’s two million ha green zone 

suggest that he was favoring the province’s large agricultural interests.   And yet, after 

the Supreme Court had declared an indefinite ban on all land use changes in the four 

northern departments, the Governor ceded on every land claim made by the Mesa de la 

Tierra in those four departments and even issued a separate decree guaranteeing that no 

permits would be issued where a conflict over land ownership exists.  

 

Limits of the Court's Ruling and the Agricultural Sector's Response to Urtubey: 

 

The enforcement of law 26.331 in Salta, as in all northern provinces, remains 

deficient, but Urtubey’s government has respected the Court’s ruling as far as zoning is 

concerned, and it has taken clear measures to guarantee that no deforestation permits 

would be issued where land is claimed by the plaintiffs of the case (Aranda: Nov. 12
th

, 
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2012).  However, the Supreme Court was able to declare a deforestation moratorium in 

only four departments in Salta.  As it did not receive cases from other departments, the 

Supreme Court’s power was limited geographically.  And while Salta’s government has 

respected the Supreme Court’s ruling, it has also taken note of both the limits of the 

Court’s power and what it was asking for.  In turn, Salta’s government has been very 

conscientious in its application of law 26.331 where the Court’s moratorium was in 

effect, but in other departments, it has lowered and continues to lower 26.331’s protection 

floor.   One way to gauge this is by comparing Daniel Somma’s OTBN to the one finally 

decreed into law by Governor Urtubey.  The OTBN produced by Somma’s team placed 

537,000 ha in category III, and included the possibility of incorporating parts of a 

700,000 ha irregular watershed, located mostly in the southeast department of Anta, once 

its qualities are better understood.  Thus, Salta’s approved OTBN placed one million ha 

of forests more in Zone III than Somma’s did.  Urtubey was not required to use Somma’s 

OTBN nor his methodology, but a one million ha difference in zoning should be 

accompanied by technical justifications.  However, decree 2785/09 has been widely 

criticized precisely because it does not justify the 1.6 million ha in category III.  Most of 

this expanded green zone is the result of placing in category III the whole of the irregular 

watershed that Somma’s work claimed needed to be better studied—that watershed is 

considered irregular because it has an inland drainage basin.  The rest of the additions to 

category III zones are found in the southern departments of Rosario de la Frontera, Metán 

and Salta Capital (Interview with Daniel Somma: ibid).   

Salta’s lowering of law 26.331’s protection floor did not end with decree 2785/09.  

Besides being heavily criticized by UNSA scientists who argued that its categorizations 
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ignored the law’s criteria, Salta’s various agricultural business and lobby groups attacked 

the OTBN.  The agricultural groups ProGrano, Sociedad Rural de Salta, and the 

Association of Legumes Producers of the NOA published an article in El Tribuno de 

Salta, where they expressed their “energetic rejection” of the OTBN because it painted 

Rivadavia, San Martín and Orán—three of the departments where the CSJN’s forestry 

ban reigned—in red and yellow.  They lamented the changes the decree made to the 

OTBN that had been approved by Congress, which they praised as an example of “civic 

maturity”, a work of “consensus between those who govern and the governed” working 

for the general good.  The article’s principal contention was that the decree will severely 

limit the province’s economic growth, and by way of evidence, claimed that Salta has 

five-and-a-half million hectares of land that could be used for agriculture or cattle (El 

Tribuno de Salta: July 11
th

, 2009). 

Ana Maria Pontussi, Romero’s former secretary of the environment, also 

published a scathing critique of Urtubey’s newly decreed OTBN.  She criticized 

ProYungas for having used information from the NGO’s Asociana and Fundapaz for the 

maps, and disparaged Minister Nasser for having referred to as decree 2785/09’s “social 

yellow” (this is the yellow that corresponds to land claimed by indigenous and peasant 

communities).  Pontussi expressed her outrage at the use of a “non-technical criteria” to 

determine the future of the province’s agricultural expansion (Pontussi: July 18
th

, 2009).  

It is interesting to note that neither article mentioned the CSJN’s ruling in Salta.  Both 

laid the blame for what they considered to be an unnecessarily limited green zone 

squarely on the shoulders of Governor Urtubey. 
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The Second Lowering of the Protection Floor: 

 

On August, 25
th

 of 2009, Urtubey responded to the complaints of the agricultural 

sector with executive decree 3676/09 which declared law 7,543 (Salta’s OTBN) to be a 

work-in-progress, and established an advisory committee under the Ministry of Economic 

Development that is to meet regularly to discuss how to “improve” Salta’s OTBN; and on 

May 28
th

 of 2010, he issued decree 2211/10, which established the legal framework 

according to which the owner of a property with forests classified in Zones I or II can 

petition to have part of that property re-categorized in Zone III.  Decree 2211/10 also 

established that the newly-created Advisory Committee will suggest zones for re-

categorization to the Ministry of Environment. 

 Decree 3676/09, whose language frequently refers to sustainable development and 

expresses concern for the future generations of Salteños, opens by citing articles nine and 

ten of Argentina’s General Environmental Law (LGA), which establish an environmental 

territorial ordering (which is different from a territorial ordering of native forests, and has 

never been carried out) as one of the fundamental instruments of environmental policy 

and management at the national level.  The decree then refers to article nine of the LGA, 

which states that the development of the national territory requires that the various 

sectors of society and public administration must coordinate amongst each other (Decree 

3676/09: 2009).  It then states that Salta’s territorial ordering (although it does not refer to 

it as Salta’s territorial ordering of native forests, which it is) did not end with decree 

2785/09, and further, that in order to advance the planning process, the province will 
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need an institution that allows for participation from invested sectors, who represent the 

social dynamic and the productive structure.  

 The institution that decree 3676/09 created for this purpose is the Advisory 

Committee.  It is a permanent committee that is to meet monthly to create consensus 

about the progressive evolution of Salta’s OTBN (decree 3676/09 refers to the territorial 

ordering of native forests explicitly here for the first time, as opposed to the territorial 

ordering at the national level referred to in the LGA).  In its final introductory 

paragraphs, it states that this committee will be distinct from Salta’s Social Economic 

Committee, which has more ample community participation.   

 Article 2 of the decree names the members of the Advisory Committee.  There are 

fourteen in all, with seven of them hailing from various provincial ministries and 

secretaries, and the other seven from the private sector.  Article 3 requires that Salta’s 

Environmental Ministry, its authority of implementation for 26.331, consult with the 

Committee, and consider its decisions.  Article 4 explains the Committee’s protocol:  it 

will meet at least once a month, and in order for a meeting to commence, two-thirds of 

the members must be present.  In the case of a tie when voting, the Minister of Economic 

Development will cast the deciding vote.   

 Before moving on to decree 2211/10, which explains what the Advisory 

Committee will actually do, it is important to analyze Salta’s justification for such a 

committee, and to examine the members of its Advisory Committee.  Decree 3676/09’s 

introduction refers to both a territorial ordering and to Salta’s territorial ordering of its 

native forests (OTBN).  The former is required at the national level by Argentina’s LGA, 

but has never been carried out and does not necessarily include a territorial ordering of 
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native forests.  Salta’s 7070 requires a territorial ordering at the provincial level, but this 

has also never been carried out.  Nonetheless, decree 3676/09 justifies the idea of an 

Advisory Committee for its OTBN by referring to a clause in Argentina’s LGA that states 

that all sectors of society must participate in the national territorial ordering.  Aside from 

the specious reasoning, the composition of the Advisory Committee makes it clear that 

decree 3676/09 is not meant to improve the representation of all of society’s sectors in 

the law.  Despite having several paragraphs that explain the need for more ample 

participation from Salta’s society in its OTBN, the committee is composed of seven 

government agencies and the province’s major agricultural lobby groups.  Further, the 

decree refers to a non-existent national territorial ordering to justify this committee, and 

only refers to the OTBN of 26.331 after having already justified the creation of the 

Committee with the territorial ordering  (OT in Spanish) of the LGA. 

Representing the government are the Ministry of Economy and Development, the 

Ministry of the Environment and its Coordinator of Environmental Policy, the Legal and 

Technical Secretary, the Secretary of Agricultural Affairs, the Secretary of Industry, 

Commerce, and Services, and finally, the Secretary of Public Revenue.  The other seven 

members are the Regional Chamber of Production, Sociedad Rural Salteña, 

PROGRANO, the Northwest Association of Legumes, APROFICSA, the Northern 

Workers’ Central, and the Association of Users of Public Water in Salta.  The Workers’ 

Central is a union of lumberjacks in the north of Salta, and the rest, excluding the water 

association, are lobby groups for large agricultural producers.  From the government, 

three of the representatives work with the productive sectors, and the only two who might 
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be expected to represent the goals of law 26.331 are the Minister of the Environment and 

the Coordinator of Environmental Policy: two out of fourteen.   

 Decree 2211/10, issued nine months after decree 3676/09, complements it by 

introducing the possibility of re-categorizing parts of native forests, and opening them up 

for land use changes if the owner of the property can prove they are of low conservation 

value.   The Advisory Committee will meet once a month to consider such requests, and 

to then make recommendations to what is, since 2012, the Ministry of Sustainable 

Development. 

The idea of re-categorization is not categorically bad.  Santiago del Estero was the 

first province to make use of it, and in that case, the national Dirección de Bosques has 

found it to be an “elegant solution” to the conflicts created when landowners discovered 

they would not be able to convert their forests into agricultural lands.  Santiago del 

Estero’s OTBN placed one million ha in category I, 5.65 million ha in category II, and 

952,493 in category III (Gobierno de la Provincia de Santiago del Estero: 2008).  Its map 

is covered in yellow, but scattered throughout the yellow are green dots of a varying 

smallness: the dots represent the possibility of re-categorizing a maximum of 10% of a 

property as category III if the owner can prove that part of the forests on his land are of 

low conservation value.  If a landowner has already deforested part of his property, he 

cannot request re-categorization (Interviews with Eduardo Manghi: 2011-2013). 

 In an interview, a former forest engineer at the national Dirección de Bosques 

explained that the agency has looked upon Santiago del Estero’s re-categorization 

concept with approval because the burden of proof falls upon the landowner, and because  
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the possibility of re-categorization has strict limits that, if properly enforced, will allow 

landowners to bring part of their land into production without risking the slicing up of the 

province’s forests.  DB was taken aback when it first saw the green dots scattered across 

the map for Santiago del Estero’s OTBN, but the province made a considerable effort to 

explain the methodology behind the concept to the DB, which eventually put the 

agency’s concerns to rest.  The Dirección de Bosque’s principal concern with Santiago 

del Estero’s OTBN has now become enforcement.  Given that Santiago del Estero has 

had one of the highest rates of deforestation in the country over the past two decades (it 

still has a high rate of illegal deforestation, and as its OTBN’s recategorization provisions 

are highly detailed, enforcement is not a minor concern).  In the words of a former agent 

of the Dirección de Bosques, “I’m supposed to believe that Santiago del Estero, a 

province that never complied with anything related to forest laws, is suddenly going to 

implement a highly detailed forest law?” (Interview with a former forest engineer: 

January, 2012).  The UMSEF report on deforestation since the law has shown that this is 

not a minor concern, as illegal deforestation remains a serious problem in the province.   

It has also led to continued social tension and violence (La Nación: Nov. 22
nd

, 2011).  

Despite, this, having an OTBN that respects the law’s conservation criteria is a step 

forward compared to other provinces whose OTBNs actually lower the protection floor 

and also face enforcement problems. 

 Salta’s re-categorization decree, however, lacks the self-restraint of Santiago del 

Estero’s.  Decree 2211/10 sets re-categorization limits, firstly, in accordance  

with the slope of a property, and secondly, according to the size of that property.  For 

properties with a slope between seven and fifteen degrees, 50% of forests must remain.  
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Of the other 50% that could potentially be transformed, most would have to be used for 

fruit trees or tropical crops (which tend to be grown along slopes), with some land for 

silvo-pastoral cattle systems.  For properties under 1,000 ha with a slope between five 

and seven degrees, 40% of forests must be maintained; 40% can be selectively cut for 

silvo-pastoral systems, and 20% can be totally deforested for agricultural purposes (this 

should be upon the parts of the property with the lowest slope).  Properties over 1,000 ha 

with a slope between five and seven degrees must keep 45% of their forest cover, can use 

40% for silvo-pastoral systems, and 15% for agricultural purposes.   

 Lands without slope limitations, which according to 2211/10 would be lands with 

a slope under five degrees, have the fewest restrictions.  On properties under 1,000 ha, 

only 30% of forests must remain.  On properties over 1,000 ha, 40% of forests must 

remain, so long as that 40% allows a landowner to convert 700 ha into agricultural land.   

 The decree requires that a landowner planning to convert forests to agricultural or 

pasture land deforest at a “gradual” rate: no more than 1,500 ha per year for agricultural 

land, and 3,000 ha per year for pastureland.  2211/10 requires landowners requesting re-

categorization to provide detailed information about their property:  its flora and fauna, 

all relevant information about surface and ground water, detailed information on the 

climate history of the property, soil information, and so on. 

 Decree 3676/09 and 2211/10 represent Salta’s second attempt to lower 26.331’s 

protection floor.  The Advisory Committee established in 3676/09, which mostly 

represents the province’s large-scale agricultural and cattle producers, will consider 

requests for re-categorization, and if they approve of them, the Ministry of Environment 



 129 

in Salta will evaluate them to decide if they conform to Salta’s OTBN, which now 

includes decree 2211/10.   

 If decree 2211/10 is implemented in its present form, Salta runs the risk of 

deforesting considerably more than the 1.6 million ha permitted in its OTBN, and of 

doing so in a way that seriously threatens the connectivity of forests and eco-regions.   

The first threat is clearly the large percentage of deforestation that is allowed on a 

property without serious slope limitations.  Such properties are also allowed to employ 

silvo-pastroral systems upon much of the remaining property.  

 Further, decree 2211/10’s division of properties into those with less and more 

than 1,000 ha is not representative of land ownership patterns in Salta.  A simple analysis 

of the deforestation permits issued between 2004 and 2007, when permits for 800,000 ha 

were approved for deforestation, proves this point:  The average permit was for 3,789 ha.  

If we exclude 2007, which had an average of 6,132 ha, the lowest annual average was 

still 2,772 ha.  An examination of individual permit size reveals that 18 of the 71 were for 

over 10,000 ha, and five were for over 30,000 ha.  In a province with properties of such 

grand extensions, it makes little sense for 1,000 hectares to be the sole dividing line for 

deforestation limitations.    

 Salta has justified decrees 3676/09 and 2211/10 by calling its OTBN a “work-in-

progress”, by placing them in the context of the LGA, and stating the need to incorporate 

the interests of “other sectors” in the law.  However, considering how decree 3676/09’s 

language selectively switches between the OT demanded by Argentina’s LGA and the 

OTBN demanded by the Ley de Bosques in decree 3676/10 to suit its purposes, that its 

Advisory Committee is composed largely by the business groups that criticized decree 
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2785/09, and the permissiveness of 2211/10, it is more probable that the decrees 

represent the reassertion of Salta’s powerful agricultural interests-Urtubey’s answer to 

their complaints about decrees 2785/09 and 2789/09, and part of his plan for economic 

growth.  

 

Where Things Stand: 

  

The OTBN, along with its accompanying decrees, that was finally passed into law 

by Salta and accredited by the SAyDS is a series of political compromises that offers an 

incoherent vision of environmental protection.  Its green zone is one million hectares 

larger than that of Daniel Somma’s OTBN, but this extra million hectares lacks technical 

justifications.  However, despite this lowering of the protection floor, Salta’s OTBN has, 

as a result of the Supreme Court’s intervention, so far provided legal protection for the 

land claims of indigenous and peasant communities in four departments of the province 

with significant agricultural and ranching potential.  Environmental protection of the 

forests in the southeast department of Anta, where the CJSN's ruling did not apply, 

appears to have been the sacrifice Salta’s government exacted for the protection of 

indigenous and peasant land in the four affected departments—almost all of Anta, where 

a considerable amount of forests have already been cut and converted into agricultural 

land, was placed in green.  Unhappy with the land-use restrictions in the above-

mentioned departments, the agricultural groups in the province complained, and 

Governor Urtubey responded by adding re-categorization decrees that open up 

considerably more land to agriculture and silvo-pastoral ranching.  It has, for the moment, 
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protected indigenous and peasant land claims, but as those claims have yet to receive land 

titles, they are not entirely secure.   

 In this process, Gov. Urtubey has acted as a mediator between the law’s mandate, 

which would have been fulfilled with Somma’s OTBN, and the demands of Salta’s 

agricultural lobby groups, which he has favored.  He negotiated down Olmedo’s 

excesses, but also appeared to have initially marginalized or excluded the interests of 

indigenous and peasant communities, which are protected under the law.  However, when 

the CSJN intervened to guarantee them, he respected national authority, and 

consequently, gave the communities what they had requested.  The result of Urtubye’s 

mediation is a law that will potentially respect indigenous and peasant land rights in four 

departments in the future, yet significantly lowers the national law's actual protection 

floor.  

However, critiques of Urtubey’s lowering of law 26.331 should keep in mind 

several considerations: Urtubey did not run on a green platform in 2007, and in order to 

compete with Romero’s candidate, he formed an alliance with the conservative Partido 

Renovador de Salta, and one of its star figures, Julio César Loutaiff, became his Minister 

of Economy.  Further, it would have been difficult for the new governor to push a green 

platform even if he had wanted to because Salta's agricultural sector is very powerful.  

Two facts provide an indication of that power and the sector’s single-minded focus on 

expansion of the agricultural frontier:  even without the accompanying map and after 

amendments had radically altered it, both Houses of Congress approved the first OTBN 

bill.  There were three dissenting votes, and two came from the sole representatives of 

two separate left-wing parties.  The second fact is that the various agricultural lobbys’ 
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attacks on decree 2785 failed or refused to recognize both that it had effectively lowered 

the national law’s protection floor and that it was a response to the CSJN’s ruling.  They 

had failed to understand that the CSJN had forced Urtubey’s hand, or did not find it 

expedient to recognize so much.  On top of being very powerful, Salta’s agricultural 

sector represents one of the province’s principal motors of economic growth. 

What is striking about Salta’s OTBN process is that it began under such 

auspicious conditions.  Governor Urtubey originally appointed as the province’s 

environmental authorities UNSA professor who had long fought for the protection of the 

environment and the land rights of indigenous and peasant communities in Salta.  

Catalina Buliubasich, in particular, attempted to follow the letter and the spirit of both 

provincial and national environmental laws. Her suspension of a few of the most 

egregious permits from Romero’s final days in office was a mild correction compared to 

what the CSJN would do later, but it angered Salta’s agricultural lobby groups enough to 

get her fired.  Along with this, the OTBN she had commissioned was discarded for not 

guaranteeing enough land for agriculture.  Her fate as coordinator shows that Salta’s 

government is currently incapable of, politically speaking, or unwilling to properly 

implement and enforce 26,331 on its own.  

Consequently, the environmental protection floor of a national law is being 

negotiated at the provincial level largely by the very interests that law was meant to 

check, and that the governor is acting as the arbitrator of that process.  In this fight over 

the protection floor for Salta’s forests, the SAyDS has been conspicuously absent, and 

this has been true not only for Salta.  This has been the case in Chaco and Formosa as 
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well, and although Corrientes and Córdoba have not received accreditation for their 

OTBNs. 

The case of Formosa has already been looked at in Chapter III.  Toward the end 

of 2008, Chaco’s Govenor Capitanich originally presented an OTBN for which soil 

aptitude for agriculture appeared to be the principal criteria used.  That OTBN would 

have placed 271,438 ha of forests in red (most of which already had protected status as a 

national or provincial park), 2.27 million ha in yellow, and 2.37 million ha in green 

(Greenpeace: 2009).  Greenpeace was able to work with the provincial congressmen from 

the Radical Party, which had long pushed for legislation to protect forests at the national 

level and possessed, at the time, a majority in the provincial Congress, to improve 

Chaco’s OTBN (Interview with Hernán Giardini of Greenpeace Argentina: March 2011).  

The final bill approved placed 294,643 ha in category I, 3.1 million ha in category II, and 

1.53 million ha in green.  It was an improvement on the Governor’s first proposal, but 

still fell short of what the law requires. As mentioned in Chapter III, the SAyDS’s report 

to the National Ombudsman still found problems with it, and a glance at its zoning 

suggests that rainfall and soil quality were still the principal determinants used, as the 

entire semi-arid Chaqueño forest in the eastern part of the province was put in yellow. 

 Chaco, Formosa and Salta are only three provinces, but according to their 

OTBNs, together they possess 17.5 million ha of forests, which is over half of 

Argentina's remaining forests, and into where the agricultural frontier can most easily 

expand.  When Santiago del Estero is added to that group, the total is around twenty-four 

million ha.  These are the provinces that have suffered the most deforestation, and whose 

remaining forests are under the most pressure to be converted into agricultural or pasture 
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land. However, Santiago del Estero, as mentioned earlier, has been an exception to this 

lowering of 26.331’s protection floor.  Its OTBN has met with the approval of the 

national Dirección de Bosques, and while enforcement remains a serious problem there, 

its established protection floor is not.  A year before 26,331, the province passed a 

detailed forest law, which was the result of a long and conflictive process that received 

momentum with the national intervention of the province in 2004.  The intervening 

authority, Pablo Lanusse, declared the first moratoriums on deforestation in the province, 

and pushed it toward working on a provincial forest law. The national government played 

the key role in creating the conditions for an acceptable forest law. 

 The OTBN methodologies of the NW provinces have varied, but almost all have 

lowered the law’s floor protection floor.  Governors and agricultural interests have not 

been able to set the protection floor in their respective provinces exactly as they wish.  

They have had to deal with a variety of civil society actors—at the local and national 

level—who have worked with political parties or state institutions that have fought to 

improve their respective provinces' OTBNs.  These efforts have improved the OTBNs of 

some provinces, but despite this, Salta’s government has still lowered law 26.331’s 

protection floor, as has Chaco’s.  The SAyDS has noted this, but it has done little to 

revert the situation, and its absence from these processes is the real issue, not that the 

provinces have been attempting to lower the law’s protection floor.  It was to be expected 

that the north and northwest provinces that had been deforesting with little criteria in 

order to expand their agricultural production would attempt to water down such a law.  It 

would have been more surprising if the very provinces that had fought tooth and nail to 
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bury the bill suddenly implemented it perfectly, without any push from the national 

authority, once it had become law.   
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Chapter V:  Conclusion 

 

 

This thesis has attempted to show that Argentina’s northern provinces have been 

lowering law 26.331’s protection floor by using dubious zoning methodologies that favor 

agricultural expansion at the expense of environmental protection, and that excluding 

denying accreditation to Corrientes and Córdoba, the SAyDS has done little to revert this 

situation. The law and its reglamentation have several requirements intended to guarantee 

adequate OTBNs, but their success has been limited.  The law established that the OTBN 

have participatory processes, but even if this requirement was fulfilled, northern 

governors have largely ignored their results.  The reglamentation also states that a 

province’s OTBN be passed by provincial law and accredited by the SAyDS in order to 

access the national fund.   In theory, the former requirement might help guarantee that an 

OTBN reflect more than just the priorities a governor has deemed important; it provides 

the elected representatives of each province an opportunity to incorporate their 

constituents’ interests into it.  In practice, it allowed the UCR and Greenpeace to improve 

what was a bad OTBN in Chaco.  However, the Congresses of Salta, Formosa, Corrientes 

and Córdoba approved whatever OTBN was sent to them, thus putting into doubt the 

ability of provincial congresses to play a constructive role in this law. 

Although accreditation is the principal tool of enforcement available to the 

SAyDS, it has made limited, inconsistent, and potentially political use of it.  It has taken 

this hands-off approach because pursuing strict enforcement might conflict with several 
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political and macroeconomic priorities of the national government.  The executive’s 

appointment of secretaries who .  However, even if a secretary wanted to fully enforce 

the law, she would have a hard time doing so because the law transferred it relatively 

weak enforcement tools.  The unwillingness of the provinces who have been denied 

accreditation to make changes to their OTBNs suggests that neither the law that left 

Congress nor the executive reglamentation gave the SAyDS the necessary power to 

guarantee the law (which is another way of saying the province’s considerable de facto 

power over their natural resources). 

In the absence of a national enforcement authority, the protection floor in each 

province has depended on who wins the political fight to set it.  Governors, economic 

groups and provincial congresses in the north have tried to pass OTBNs that favor the 

long-term expansion of their agricultural sector, and have had considerable success in this 

endeavor, but they have not been able to do exactly as they have pleased.  When they 

have been stopped, however, it has rarely been because of the SAyDS, but rather because 

of the mobilization of a wide variety of civil society actors that have been able to team up 

with powerful political or state actors. Local and national NGO’s, universities, members 

of INTA, and indigenous and peasant groups have fought to improve OTBNs with 

varying degrees of success, teaming up with each other, and often attempting to create 

ties or alliances with political actors or national institutions.   

In Chaco, one of the world’s most prominent environmental NGOs was able to 

work with a political party that held a majority in Congress.  Because of that majority and 

its interest in environmental protection, the UCR was able to force changes upon the 

governor, who needed congressional approval to access the national fund.  In Salta, 



 138 

neglected indigenous and peasant communities, with the help of local and national 

NGOs, were able to team up with prominent human rights lawyers in Buenos Aires, who 

in turn, helped them reach the Supreme Court, which is led by a judge trained in 

environmental law.  And in Santiago del Estero, the lawyer in charge of the national 

intervention of that province in 2004 had pushed the provincial Congress to work on a 

forest law that would consider environmental protection and the interest of all actors in 

the province.  The province modified that law to fit the requirements of law 26.331.   

 These cases suggest that improving an OTBN in the north depends on the strength 

of the civil society actors and their ability to team up with a political or state actor who 

can force changes upon the province’s governor.  The law’s national authority of 

application, the SAyDS, has rarely been one of these actors, and this is problematic for 

several reasons.  What happens if the opponents of a dubious OTBN are relatively weak 

or fail to gain an ally who can force changes upon the governor of a province?  Will the 

protection floor of their province suffer because of that? Further, although civil society 

actors working with political or state actors have managed to improve the OTBNs of 

some provinces, none have been able to achieve the establishment of the law’s actual 

protection floor or to bring about acceptable enforcement of those OTBNs. Even the Dino 

Salas ruling was unable to achieve that, and for all its virtues, the Court’s ruling also 

showed that it is not the proper body to enforce the Ley de Bosques.  It misunderstood the 

real meaning of decree 3676/09, which created Salta’s Advisory Committee, considering 

it to be a sign of Salta’s commitment to sustainable development.  

The limited success of civil society groups and the Court is in line with what 

Barnett predicted would occur in such conflicts.  Skeptical of the liberal theory that 
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“counterbalancing forces [would eventually reach a] workable compromise” between the 

needs for capital accumulation and environmental protection, Barnett argues that the 

more likely outcome of such conflicts is an incoherent and contradictory regulatory 

framework (Barnett: 1994, 46-48).  The OTBNs of Salta, Chaco, Formosa verify 

Barnett’s claim, and the OTBN of Santiago del Estero is an exception whose importance 

has been mitigated by the provincial and the national government’s extremely deficient 

enforcement of it.  However, the evidence from this thesis does not suggest that this is an 

inevitable outcome.  This is because, so far, the national government has surrendered the 

opportunity to develop and enforce an environmental policy that could simultaneously 

protect a considerable amount of Argentina’s native forests and allow for agricultural 

expansion.  The national government has been forfeiting the chance to articulate a policy 

that could combine the protection of native forests, according to criteria established in the 

law, and the expansion of the agricultural frontier.  Northern governors and agricultural 

lobby groups have tried to frame the law as a black and white conflict between growth 

and stagnation, between provincial rights and excessive national intervention, and so far, 

the national government has bought the argument.   It has appointed secretaries who 

agree with the position of the provincial governors, and as a result, it has outsourced the 

conflict to the provincial level.  Consequently, the national government has yet to explore 

the grey area of environmental policy, to test the policy tools at its disposal.  

While the secretaries of the SAyDS since late 2008 have not shown a 

commitment to the law’s protection floor, other agencies within the SAyDS and other 

branches of the state have.  Despite having been institutionally hamstrung for the first 

four years of the law, the Dirección de Bosques has worked around obstacles to collect 
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detailed information on the state of Argentina’s forests.  Lacking both power of decision 

within the SAyDS and power of sanction over the provinces, it has tried to improve the 

law’s protection floor by collecting data that reveals the deficiencies in both provincial 

OTBNs and enforcement; it has also worked with COFEMA so that the provinces agree 

to improved standards for their future OTBNs.   

 The irony of this situation is that the lowest rung of an already weak secretariat is 

trying to enforce a minimum standards of environmental protection law passed over four 

years ago by convincing the provinces to accept it.  This state of affairs exists in spite of 

copious evidence that many provinces passed OTBNs that do not incorporate the law’s 

conservation criteria, made zoning decisions without sufficient information, and since 

then, have largely disregarded enforcement of that floor.  Provincial governments and the 

agricultural sectors of the north and northwest have complained loudly and frequently 

about the national government’s encroachment upon their constitutional rights, but the 

evidence points to provincial flouting of the law and a clear lack of national intervention. 

This lack of respect for the law and the SAyDS is what has made the Dino Salas 

case in Salta particularly interesting.  First, because the Supreme Court, a national body, 

acted with great power to limit provincial dominion over their natural resources, 

suspending all land-use changes in four departments with considerable agricultural 

potential; and secondly, because the province complied with the Court’s requests.  The 

Supreme Court’s ruling offers some hope for future battles, as it justified that there was 

insufficient information on the global effect of so many permits to justify their being 

issued.  The National Ombudsman possesses reports signed by the Secretary of the 

SAyDS stating that insufficient information exists on the forests of several northwest 
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provinces to accredit their OTBNs.  Perhaps this ruling could serve as a legal basis for 

future attempts to improve OTBNs.  

The shortcomings of the Court’s intervention have already been described in 

chapter IV; and most likely, a heavy-handed approach to the enforcement of law 26.331 

is impossible for both constitutional and political reasons, but the SAyDS must find a 

way to approach the effectiveness of the CSJN’s actions in Salta because the pressure to 

convert these forests into cropland is only going to grow, and the provincial governments 

are currently incapable of and unwilling to regulate this expansion. The FAO/OECD’s 

Agricultural Outlook Report for 2011 to 2020 estimates that by 2020 international cereals 

and oilseed prices will be 20% higher than the historically high prices that prevailed 

during the last decade, and that meat prices will increase by 30%.  For biofuels, it 

calculates that 13% of coarse grain production, 15% of vegetable oil production and 30% 

of sugar production will go toward biofuel production.  While rising prices should spur 

on more investment, the agency sees agricultural production growing more slowly over 

the next decade than it did in the last one.  This is due, in part, because of rising energy 

costs and economic policies in some countries, but also because land availability in 

traditional production zones is becoming scarce (OECD-FAO: 2011).      

In this context of rising prices and land constraints, converting forests in the 

Brazilian Amazon and Cerrado and northern Argentina—along with, to a lesser degree, 

forests in Paraguay and Bolivia—into cropland remains one of the quickest answers to 

rising international demand for grains and animal proteins.  The International Research 

Institute for Climate and Society has calculated that the Southern Cone is one of the “few 
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temperate and sub-tropical regions of the world with the largest cultivable soils in the 

world” (IRI: 2013).   

The lack of easy options for increasing global agricultural production and the rise 

in prices over the past decade has represented both a tremendous opportunity and 

daunting challenge for Argentina. Despite the Ley de Bosques, it is becoming hard to 

ignore the sense that this sustained increase in world demand for agricultural products is 

being understood by the vast majority of Argentina’s political and business class only as 

an opportunity.  Barely a day passes without an article or opinion piece in the country’s 

principal newspapers excitedly citing FAO estimates and producing ever-higher 

predictions of Argentina’s future agricultural production capacity.  The economist, ex-

Minister of Education, and right-leaning Radical Juan Llach has been one of the more 

articulate proponents of this policy push.  He has published several articles in La Nación 

arguing that Argentina could grow at 7.2% annually and double its GDP if it fulfills the 

goals of Plan AgroAlimentario 2020, versus 4.6% if it fails to do so.  He goes further than 

that goal, and citing a report written by himself and Fundación Producir Conservando, a 

consultancy group highly respected within the agricultural sector, claims that Argentina 

could reach 200 million tons by the end of the decade (Llach: July 11
th

 2012).  Along 

with this, seed companies have been devoting considerable space to drought-resistant 

seeds for north and northwest climate at national AgroExpos.   

The expansion and industrialization of the country’s agricultural output is a 

general goal that unites Argentina’s entire political spectrum.  The government’s Plan 

Estratégico Agroalimentario 2020 is a testament to its commitment to this goal, and the 

prospect has solicited grandiose predictions from the government.  Argentina’s principal 
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opposition parties, which have been seriously splintered since 2001, are united on this 

issue as well.  In the lead-up to the 2011 presidential election, the leading figures from 

PRO, the Radical Party, Coalición Cívica and Peronismo Federal signed a policy 

document penned by the center-right PRO that listed several state policies and goals they 

would work to implement if elected (Pertot: April 2
nd

, 2011).  Under the heading of 

“employment”, it set out several goals that mirror those of the government’s PEA 2020: 

produce 150 million tons of grains annually by 2020 and of have a stock of 70 million 

heads of cattle—Argentina had 55 million as of 2011 (PRO: 2011). The Socialist Frente 

Amplio Progresista, whose candidate received 16.7% of the vote, did not sign the 

document.   

  A series of infrastructure projects that would lower transport costs for agricultural 

and mineral products in the north and northwest and Cuyo region is another policy 

objective that has united the country’s political spectrum. The projects that stand out for 

both their ambition and the potential effects they could have on the expansion of the 

agricultural frontier are the renovation of the Belgrano Cargas railroad, which used to 

link the north and northwest with country’s principal ports, the Corredor Bi-Oceánico 

Norte and the renovation, expansion or building of ports in Chaco, Formosa, and Salta. 

 The Belgrano Cargas is 3,200 km of rail that used to connect the northwest and 

the north with the country’s central ports.  It is currently in disrepair, and according to a 

report by Fundación Producir Conservando, only transports around one million tons of 

goods per year—and that at slow speeds.  The goal is to reach ten million tons per year 

(López and Oliverio: 2012).  As of now, securing financing has been the principal 

impediment to the project.  Argentina has signed three loan agreements with China since 
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2006 according to which the latter’s Development Bank would finance 85% of the 

project’s costs, but it has yet to receive any imbursement, probably due to China’s 

concerns over judicial security (De Santis: June 26
th

, 2012; Valli: July 3
rd

, 2012).   

 The Belgrano Cargas renovation plan is complimented by projects at the 

provincial level to renovate, expand or construct ports that will link up with the Belgrano 

Cargas.  This type of modern inter-modal logistics system would reduce transportation 

costs significantly in the North and Northwest.  Chaco’s Governor Capitanich has 

presented a plan for the port of Barranqueras that has as a short-term goal the handling 

five million tons of cargo by 2015, up from the two million tons it handled in 2011.  The 

governor’s long-term goal is to turn Barranqueras into the country’s second port after that 

of Rosario (Derewicki: Feb. 22
nd

, 2011; Galli: Aug. 30
th

, 2011; Gobierno de la Provincia 

de Chaco: 2011).  Barranqueras is connected to the Belgrano Cargas, and would allow 

northern producers to ship their goods down the River instead of by truck, which would 

lower transportation costs significantly.  If such projects are completed and manage to 

lower transport costs enough, they will create even more incentive to cut down forests in 

northern Argentina. For the moment, the Ley de Bosques is the tool that Argentina’s 

government has to regulate these expectations, to make sure that in the rush for growth 

and profits, Argentina’s private sector and provincial governments do not cause great 

environmental damage or dispossess indigenous and peasant communities of more land.  

Although this thesis has focused on the problems in the implementation and 

enforcement of law 26.331, the law has had its benefits as well.  It marks the first 

significant zoning of rural property in Argentina, where historically, the agricultural 

sector has been powerful.  It has also created a context in which provincial actions can be 
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measured and brought to light.  The excesses of Salta’s agricultural sector and the power 

it has over the provincial political process were brought into greater focus when it was 

forced to zone its forests; and that sector’s disregard for indigenous communities and 

national legislation was put under the microscope, so to speak, during the Dino Salas 

case.  The limited interest or ability of northern provinces to protect their natural 

resources has become clearer as a result of the UMSEF reports on deforestation since 

2006
40

.   

 Along with the above, as a result of the law’s mandates and the funding it has 

provided to provincial governments, their environmental institutions are being built or 

improved, and they have often been hiring qualified professionals.  Salta hired two agents 

from the national Dirección de Bosques to its new Agencia Forestal, and after a 

corruption charge against the original director of that agency, one of those new agents 

took over as the Director of Forests in Salta
41

. The law’s compensation fund could have 

the indirect effect of improving the administration of Argentina’s national parks.  The 

long under-financed APN is able to present conservation projects, which have allowed it 

to increase its funding, and thus, offer better protection.  In 2010, the APN had four 

projects in Salta: three in protected areas, and another on state lands which it is proposing 

to turn into a national park.   

These benefits are welcomed news, but they cannot make up for the lowering of 

law 26.331’s protection floor or for the SAyDS’s limited attempts to enforce it.  OTBNs 

are to be revised every five years.  Considering that the SAyDS has done very little to 

correct errors it has recognized in many OTBNs the first time around, is there reason to 

                                                        
40

Dr. Jose Paruelo drew my attention to these benefits of the law.   
41

The author was present at the Congressional hearing in Salta in April of 2011, when the former Director 

Forests was questioned about the mishandling of public funds.   
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believe it would surrender the issue again if revised OTBNs in 2014 or 2019 attempt to 

lower protection floors even further?  If infrastructure projects like the Belgrano Cargas 

and the Barranquera port are completed and consequently lower transport costs enough to 

make it profitable to deforest and plant crops on marginal soils in eastern Salta, it is quite 

probable that agricultural lobby groups and governors would try to revise their OTBNs so 

that more forests could be converted into cropland or pasture land.  Would the SAyDS 

prevent such an attempt? Or would it again take a hands-off approach, and let the issue be 

fought out at the provincial level by different interest groups?  These questions are not 

hypothetical, as one can already see ranching and agricultural projects pushing into the 

semi-arid department of Rivadavia, in east Salta, and Chaco’s OTBN opens up most of its 

semi-arid western region to silvo-pastoral ranching systems. 

 

Policy Suggestions:  

 

 Any policy suggestions must have three goals:  reestablish the law’s actual 

protection floor, which will require significant revisions of several OTBNs so that they 

comply with all of the law’s conservation criteria; guarantee the necessary personal, at 

both the national and provincial level, to enforce the law; increase research and 

investigation into the expansion of the agricultural frontier so that future decisions are 

evidence-based. These goals should be accompanied by policies to promote equitable 

economic growth in the north. 

 There are formidable obstacles to achieving these goals: first and foremost, 

provincial governments have been opposed to regulation of their national resources by 
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the national government, and they have defended themselves by jealously hold on to 

control over their natural resources. This attitude is shared by the agricultural sector in 

those provinces, and so far, the national government has shown little interest in 

challenging this attitude. Compounding provincial resistance is the fact that the SAyDS 

does not possess the explicit authority to intervene in provincial OTBNs.  It would have 

to present an amparo in the judicial system, which is unlikely, or convince COFEMA to 

act on the matter. On top of this, the national government benefits from the current 

situation: agricultural expansion will provide it with increased revenue and foreign 

exchange, and almost all north and northwest governors are political allies of the 

government.  

 Achieving these goals despite the above-mentioned obstacles will be difficult.  

Nonetheless, there are several options.  At a macro level, the government should consider 

improving both the hierarchy and the leadership of the SAyDS.  Raising the latter to 

ministerial status and turning the Direccion de Bosques into a Secretariat would send a 

signal to the provinces that environmental protection and sustainable development are 

important to the national government, and it would help both when negotiating with 

provincial governments and COFEMA.  The President should consider appointing a new 

Secretary who believes in article 41 of the Constitution.  This Secretary should not come 

from the NGO sector, and it would be beneficial if he had a scientific background.  He 

must be diplomatic, detail-oriented, and committed to economic development as well as 

environmental protection.  It would also be helpful to create forums in which the 

Secretary of the SAyDS could meet with the Minister of Economy, Minister of Planning 
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and the Minister of Agriculture so that infrastructure and agriculture policies could be 

coordinated with environmental protection.   

Starting with the relatively easier goal of improving enforcement, the national 

government could simultaneously beef up enforcement and begin to improve relations 

with the provincial governments about the law by addressing the incomplete 

compensation fund more directly.  As mentioned in the previous section, the most public 

complaint from both advocates and opponents of the law has been the national 

government’s failure to fully constitute the fund.  However, this is not actually a problem.  

The national government does not need to transfer the entire amount established by the 

law to the compensation fund yet—the provinces are far from presenting enough plans to 

require that—but it must do a better job of explaining why it has been transferring only a 

fraction of the required amount to the fund.  

While the current shortage of plans for conservation or sustainable development 

mean that the entire fund need not be constituted, the national government should 

consider transferring additional funding to the environmental authorities at the national 

and provincial level now.  UMSEF’s report on deforestation from 2006 until 2011 shows 

that enforcement remains extremely deficient in the north and northwest, even with their 

current permissive OTBNs.  The law states that only 30% of the fund can go toward 

institutional strengthening, but until there are enough plans to necessitate the fund’s full 

constitution, the Chief of Ministers should increase the percentage of funds received by 

the national and provincial enforcement agencies.  High, and rising, international 

agricultural prices, along with improved infrastructure, will place even greater pressure 
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upon the forests there in the near future.  As a result, it is important to develop capable 

enforcement agencies now so that they are ready for current and future challenges.   

This would allow them to hire the necessary personnel and purchase the necessary 

equipment to properly monitor zoning, silvo-pastoral systems and land-use plans.  If the 

national government does this, it should not simply transfer extra money to the provincial 

authorities without receiving some kind of guarantee in return.  As many provinces have 

been slow to strengthen their environmental authorities, the SAyDS should make 

transfers dependent upon measures of accountability from those authorities.  These could 

include number of forest agents hired or the construction of a physical space for them to 

work.   

 This could generate some good will between the provincial governments and 

private landowners with forests and the national government.  And by taking away one of 

the principal criticisms of the law, it would allow more valid criticisms—for example, 

those related to implementation and enforcement—to take center stage.    

 The government might also consider using some of the fund to purchase forests 

now, and then transfer them to the control of APN.  Such a policy would depend upon 

land prices, APN conservation priorities, and the national government’s willingness to 

transfer more resources to the law’s fund before the number of provincial conservation 

and use plans necessitate such a transfer.   The law’s compensation fund is an opportunity 

for Argentina to expand its national park system and to strengthen protection of existing 

national and provincial protected areas.  This would also serve as a protection measure.  

A national park might suffer degradation from illegal cutting or cattle grazing, but it is 
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very unlikely that anyone would attempt to convert part of it into crop or pasture land, as 

they would lack a legal title.   

 Although it is very important to improve enforcement capabilities, even if that is 

achieved, the current OTBNs of provinces like Salta, Chaco and Formosa have already 

lowered the law’s protection floor. This leaves us with the most difficult task:  improving 

the OTBNs of provinces like Salta, Formosa, and Chaco so that they fully incorporate the 

law’s criteria of conservation.  This will be difficult for several reasons: first, the OTBNs 

were passed into provincial law, and then accredited by the SAyDS.  In other words, the 

SAyDS has already said that they comply with the national law.  Second, the protection 

floors of Chaco and Salta are considered improvements compared to the original 

proposals, which means that raising them further will be difficult at best.  Third, it 

appears that the green categories of the north and northwest provinces have been 

incorporated into the Plan Estrategico Agroalimentario 2020.   

 Ironically, infrastructure projects like the Belgrano Cargas and port construction 

in Chaco and Formosa provide an opportunity to improve the protection floors of many 

OTBNs.  If the national government eventually receives funding from China’s 

Development Bank for the northern railroad, it should make renovation of tracks in each 

province dependent upon several conditions:  the province improve its OTBN (if 

necessary) and adequately staff its enforcement agencies so that they can fulfill their 

duty.   The same set of conditions could be applied to national funding for port 

construction or renovation in provinces like Formosa and Chaco.   

 This combination of carrot and stick could be presented as a progressive attempt 

to combine development and environmental protection.  Besides being true, such a claim 
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could galvanize significant public support for the measures.   These infrastructure 

projects have been a priority of the north and northwest provinces for a long time, and it 

is doubtful that they will accept such a deal right away.  The SAyDS and the national 

government will have to work to make the pill more palatable.  One of the first areas to 

work on is communication of the plan.  Increased funding for the DB will allow it to have 

a greater presence and direct dialogue with its provincial counterparts.  It will have to 

work to convince provincial politicians of the risks involved with indiscriminate 

deforestation.  BICE is another institution that can help here.  If China’s Development 

Bank grants Argentina the loan, the infant development bank will most likely administer 

it (Valli: July 3
rd

, 2012).   In that case, the President should arrange for BICE officials to 

meet with the Dirección de Bosques and scientists specialized in the soils, hydrology, and 

climate of the north and northwest so that BICE officials can communicate the risks of 

unchecked development to provincial governments.  By virtue of being bankers, BICE’s 

representatives might have a better chance of getting the formers’ ears.  Further, it has 

experience funding projects in the north and northwest, and its webpage has a section 

devoted to the environment, which suggests some level of concern.  In the case that 

President Kirchner neglects to arrange such meetings between BICE and DB, the latter 

and other specialists might consider contacting BICE directly. 

 Getting the provincial governments to accept such a deal will not be easy, and 

getting the national government to adopt such a plan is far from guaranteed as well.  The 

latter should consider that improved OTBNs will not affect agricultural expansion, and 

thus economic growth, in the short or medium-term.  26.331 does not prohibit the 

expansion of the agricultural frontier, and the example of Daniel Somma’s OTBN in 
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Salta illustrates this point. The grain and oilseed production goals of Plan Agro 2020 

could potentially be met with a combination of land expansion and improved productivity 

on existing croplands (Manuel-Navarette et al: ibid).  Very little of Argentina’s 

agricultural production incorporates irrigation.   

Finally, indiscriminate deforestation could end up costing the national government 

money.  If proper practices are not incorporated and salinization of soils becomes a 

problem, the national government will probably be asked to pay for the infrastructure 

projects to recover saline soils.  Such problems and costs could be avoided by improving 

OTBNs, the enforcement of them, and the incorporation of good practices, perhaps via a 

national soil law.   

 In making its case to the provinces, the SAyDS or the national government should 

start by pointing out that the use of national fiscal resources for major provincial 

infrastructure projects justifies a commitment by those provinces to certain environmental 

practices.  It should point out that the salinization of soils would be very costly to both 

the national and provincial governments, but that the former would probably have to foot 

the bill. An early indication of was seen during the drought that affected Argentina in the 

2012/2013 agricultural campaign.  In February of 2013, national Congressman Alfredo 

Olmedo (the same politician mentioned in the chapter IV) presented a project requesting 

that the executive branch declare an agricultural emergency in Salta.  Olmedo cited the 

province’s historical water shortage and claimed that was suffering its worst drought in 

50 years (El Intransigente: 2/15/2013).  If declared an emergency, Salta’s agricultural 

producers would be able to access the benefits and funding that the national agricultural 

emergency law provides, and which are financed by general budget allocations (Ley 
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26.509: 8/27/2009).  The forests that Olmedo and his father converted into crops receive 

just enough water to support crops.  They took that risk, but when disaster strikes, they 

turn to the national government for assistance.  The national government has the right to 

demand proper planning and land-use regulation in return. 

The national government should also use the province’s own development plans 

when making its case.  No northwest province plans to convert the entirety of its green 

zone into crop or pasture land in the medium term.  Consequently, their economic plans 

would not be affected by adequate OTBNs. Formosa published a development plan in 

2005 entitled “Formosa 2015”.  The province expected to have 365,000 ha under 

cultivation by 2015, but the results outpaced its optimistic predictions, and in 2011, it 

stated that it was hoping for 700,000 ha by 2015.  This is still a far cry from the 3.2 

million ha its OTBN made available for deforestation.  Plan Formosa 2015 also included 

estimates related to the amount of goods that would be transported by barge and railroad.  

It hoped to have 200,000 tons handled at Puerto Formosa by 2015, and by rail, up to 

150,000 tons originating in Formosa and 500,000 tons from east Salta (Gobierno de la 

Provincia de Formosa: 2011).  These numbers can be easily achieved with an OTBN that 

properly incorporates law 26.331’s criteria.  

 Chaco also has a plan for 2015, by which time it plans to have four million heads 

of cattle and five million tons of cotton, cereals, and oilseed production.  It hopes to have 

four million heads of cattle and five million tons of grains and oilseeds (Gobierno de la 

Provincia de Chaco: 2011). Data from the Ministry of Agriculture shows that Chaco 

produced around 3.5 million tons of cotton, grains and oilseeds in 2011, meaning that it is 

not far from its goal.  Along with this, the provincial government has been attempting to 
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moderate its rate of deforestation.  Its Director of Forests, Miguel Angeli, recently said 

that the province will not issue deforestation permits for more than 25,000-30,000 ha of 

forests in its green zone per year (Diario Norte: Nov. 1
st
, 2012).  If it stays close to this 

promise, an improved OTBN would not affect its agricultural development plans.  Salta’s 

government has not published a similar production plan, but as shown in chapter IV has 

stated, at least publicly, the need to slow down the pace of deforestation permits.  Of 

course, it is possible that the private sector continues to charge ahead in all three 

provinces, and as a result, they outstrip their production goals.   This is another reason 

why the national government must emphasize that the provinces can meet their medium-

term growth plans with adequate OTBNs in place.   

 Although environmental policy has not been a priority for Cristina Kirchner, the 

national government could adopt these policy suggestions and still fulfill its medium-

term growth projections.  Without an infusion of political will by the governing party, 

however, it is doubtful that the SAyDS will be able to reassert 26.331’s, and it is unclear 

that it will even be able to guarantee the current, compromised floor.  
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