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TT is proposed in this paper to present a detailed discus-
sion of the legal philosophy applied by Edward Douglass

White in his interpretation of the Constitution, as expressed
in the opinions written by him while a member of the
Supreme Court of the United States. By way of introduc
tion, it may be of interest to set forth a few of the more

important facts of his life. This would be unnecessary with
most men who have achieved high public office, but it i&

singular that no adequate biography of White, indeed not-
even a biographical sketch of any considerable length, has,
yet appeared.1 Perhaps this is due in part to the fact that
for thirty years he led the comparatively uneventful life of
a judge ;

2
no doubt, too, his unaffected modesty was a con-

1 1 am indebted for some of this biographical material to Lewis.
C. Cassidy, Esquire, of the Pennsylvania Bar, who is writing a

biography of White. Biographical information is also found in the
volume containing the addresses delivered at the proceedings in

memory of White in the Supreme Court of the United State, Decem
ber 17, 1921, edited by Hon. Wm. R. Stansbury, Clerk of the

Supreme Court of the United States. John W. Davis, Esquire, pub
lished an article on White in the American Bar Association Journal,
Vol. VII, August, 1921, at p. 377. Rev. John Cavanagh, formerly
President of Notre Dame University, wrote a sympathetic sketch of

White in Volume 38, (1921), Annals of Our Lady of Lourdes. The

following may also be consulted: Green Bag, Vol. XXIII, No. 2,
Feb., 1911, p. 102; Review of Reviews, Jan., 1911, No. 1; World's Work,
April, 1914, Vol. 27, p. 629; Outlook, Dec, 1910, Vol. 96, p. 894; In

dependent, June 4, 1921, p. 589.
2 "In the nature of things the labors of a judge do not attract out

side the legal profession the recognition afforded to the more showy
displays of the forum or the executive chair; but the words he chisels
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tributing cause. The production of judicial biography is a

deliberate process.
I.

Edward Douglas White, ninth Chief Justice of the United
States, was born on his father's plantation, near the town
of Thibodeaux, Lafourche Parish, Louisiana, November 3,
1845. His father, the first Edward Douglass White, was

born in Nashville, Tennessee; he was graduated from the
State University of Tennessee, and, returning to Louisiana,
became a practicing attorney. He served three consecu

tive terms in Congress, from December 7, 1829, to Novem
ber 15, 1834. He was Governor of Louisiana from 1834 to

1838, and then served a second time in Congress, from De

cember 2, 1839, to March 3, 1843. The mother of the Chief
Justice was Miss Catherine Sidney Lee Ringgold, daughter
of Tench Ringgold, at one time Marshal of the District of
Columbia. She was, says Mr. Hampton L. Carson,3 "the
sister of Major Ringgold, whose heroic conduct in the
handling of his battery at the battles of Palo Alto and
Buena Vista in the Mexican War, found responsive recogni
tion in lines of that song which never fails to touch the
hearts of Americans, whether north or south, east or west :
'Maryland, My Maryland'." James White, the grandfather,
"was educated in St. Omer's in Northern France, graduating
there in the same class with Daniel O'Connell. He was a

soldier in the Revolutionary War; moved to North Caro
lina after the peace came, and thence to Nashville, Ten
nessee, and became the first delegate to Congress from that

territory. He was one of the active agencies in framing the
Tennessee Constitution. After the State's admission, how
ever, while Louisiana was a Spanish Territory, he removed
there and was living when the cession to the United States
came. He became a Judge of what was known as the At-
takapas Region, died as the incumbent of that office, and

in the living rock long outlive the work of other artisans. It is not

too much to say that no man of his generation left behind him a

memorial more lasting than did Chief Justice White, nor made deeper
his personal mark upon the future of the nation." John W. Davis,
in Vol. VII, American Bar Assn. Journal, August, 1921, p. 382.

3 Speech of Hampton L. Carson, Esq., in memory of White, Vol.

XLVI, Am. Bar Assn. Rept., (1921), p. 27.
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was buried in St. Martinsburg, in Western Louisiana, where
he lies." 4 That the grandfather of White should have stud
ied at St. Omer's with O'Connell is a curious, remote link be
tween the Chief Justice, whose effort was always to sus

tain consistent legislative action, and the Great Liberator,
who was never so happy as when he could drive a coach
and six through an Act of Parliament. A much more direct
influence upon White's choice of the law as a career and

upon his aptitude for judicial work, is the fact that both
his father and his grandfather served for a considerable
time upon the bench. "The great grandfather White was

an Irishman, an only child and immigrated to Pennsylvania
long before the Revolution, and there lived and died. He
was one of the founders of the first Catholic Church in

Philadelphia,�St. Mary's, and is buried in that church

yard." 5 He married Anne Willcox, whose father, a paper
manufacturer in Delaware County, Pennsylvania, made all
the paper money for the Continental Congress, under the
Articles of Confederation and the Constitution of 1787.

In his eloquent speech at the memorial exercises in the

Supreme Court of the "United States, upon the death of

White, Henry Planche Dart, of the Louisiana Bar, described
the birthplace of White as "that region hallowed in litera
ture as the home of Evangeline, a country watered by
bayous, drifting gulfward between the Teche and the Mis

sissippi, the land of Acadia." Like the compatriots of

Evangeline in Acadia, Edward Douglass White, as a boy,
grew into the inheritance of the Catholic Faith, which he

kept throughout his life. "It was then and for a century had
been a center of taste and cultivation, an old civilization dat

ing from the first migration of the French to Louisiana.
Within its wide boundaries lay proud St. Martinville, the
'little Paris' of the old French colony, and the village of

Thibodeaux, with a cluster of sugar plantations supporting
it, among them the birth place of the Chief Justice, that

4 Extract from a letter of Chief Justice White to Paul Bakewell,

Esq., Dean, St. Louis Law School.
"Extract from a letter from Chief Justice White to Paul Bakewell,

Esq., Dean, St. Louis Law School.
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spread its broad acres westward from the banks of Bayou
Lafourche." *

The father of the Chief Justice died when he was three
years old, and his mother sent him to the Jesuit College of
the Immaculate Conception on Baronne Street, in New
Orleans. Having finished the course there, he was enrolled,
with his brother James, at Mount St. Mary's College, Em-
mitsburg, Maryland. In the fall of 1858, young White
matriculated at Georgetown College, where he laid the foun
dations of his sound ethical and classical knowledge. It
was at Georgetown, too, under the Jesuit system of teach
ing, that he learned so thoroughly the spirit and method
of scholastic philosophy, which he applied to the solution of
his legal problems, later, as a member of the Supreme
Court of the United States. His first taste of soldiering
came in the College cadet corps. He was later to be a

soldier in grim earnest, when, at the outbreak of the Civil
War, then a boy of sixteen, he left Georgetown College, and
enlisted in the Confederate Army. He entered the Army
as a private and later served on the staff of General BeahY
Upon the fall of Port Hudson, below Vicksburg, he was

taken prisoner, paroled and, sick at heart and stricken with
fever, began a long, painful journey across the country to
his home in Louisiana. Worn out by hardship and lack of
food, the boy fell by the side of the road and "made his
peace with God, as the end hovered nigh," " but he managed
to reach Thibodeaux. Fifty years later, Chief Justice
White related to the Alumni of Princeton, the day before
Commencement, in May, 1912, how he was released from
prison in Thibodeaux. On that occasion, Princeton con

ferred upon White, and other distinguished men, the
honorary degree of Doctor of Laws. He said, speaking at
the Alumni luncheon :

"Like everybody else in my environment, as a little
boy I went into the army on the side that didn't win. I
know I did myself more harm than I did harm to any
body else. I was taken prisoner, and carried to the

6 Memorial Volume, page 14.
7 Law Notes, Vol. X, January, 1911, p. 184.
8 Memorial Volume, page 15.
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town where I lived, and my mother went to the officer
in charge of the prison and asked permission to come

in to see me. He said it could not be done. Many of
our relatives had been officers of the regular army. She
said, 'Is there an officer of the regular army here? I
would like to see him.' He said 'Yes' and a gentleman
came out. And she said 'You have a boy in prison and
I want to see him.'
" 'Madam, I am very sorry. My orders do not allow

me to give you the permission. Where do you live?'
She gave the address. On the next morning, I had
a prison number, and my number was called out, and I
was marched by the corporal of the guard along the
dead line, where if a man tries to cross, he is shot. I
was taken out into the guardroom, and there stood a

gentleman. He asked my name, and he said, 'Come

along with me,' and we passed out into the street. I
noticed the sentries bringing up their arms and the of
ficers saluting, and when we got out into the street�

it was a cold February day�there stood a hansom.
There was an orderly holding the horse, and the gentle
man said, 'My boy,'�and he looked at me�he said,
'You have no coat on.' I had nothing on but a thin
flannel shirt. I said 'Yes, that is so.' But he said,
'Go back and get your coat.' I said I cannot go back
and get what I have not got.' 'Oh,' he said, and putting
up his hand to the long heavy blue braided coat which

kept the cold from his vitals, he unbuttoned it, button
by button, took it off his own shoulders and said, 'My
boy, I am more warmly clad than you are. Put on my
coat'." 9

In 1865, White began the study of law in the office of
Edward Bermudez of Louisiana, one of the most eminent

lawyers of the South. Bermudez was to be Chief Justice
of Louisiana, though not before his young associate, White,
had served nearly two years as Associate Justice on the

Supreme Court of the State. "Bermudez," says Mr. Dart,
"was a great Civilian. He was a master in that system;

9 The Princeton Alumni Weekly, Vol. XII, No. 32, page 526, May 15,
1912.
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he knew its sources, the Jus Civile, the Legislation of Jus

tinian, the Custom of Paris, the Partidas of Alphonse, the
Recopilation of Castile and the Nueva Recopilation of the

Indies, the Code Napoleon, knew these things even as

you know your Magna Charta, the Common Law, the Consti
tution. He breathed and moved and constructed in the at

mosphere of that system even as you do in the atmosphere
of Anglo Saxon ideas.""
It is proof of the power and versatility of his mind that,

notwithstanding his early training in the Civil Law, and
the strong impetus such an enthusiast as Bermudez gave
to his study of that system, White yet achieved his great
est success in the field of the Common Law. Then, too,
it is noteworthy that his, opinions, as Associate Justice of
the Supreme Court of the United States and as Chief Jus
tice, make no references to the authorities of the Civil Law,
except in a few cases, such as Geer vs. Connecticut, 161 U. S.
519, 522, 526, (1895), where a consideration of Civil Law
authorities was essential to a broad treatment of the actual
issue. While a student in the office of Bermudez, White
took courses in law at the University of Louisiana, then
situated in New Orleans. These were happy days for the
young student. Bermudez had a keen eye for merit in
young men, and he liked to associate with them and to en

courage them. There were several fellow students in the
office with White, and the rivalry of fine, ardent young na-

tui'es must have been most stimulating. The office was in
the Vieux Carre, the heart of Old New Orleans, on the Rue
Royale, "just around the corner from the Cabildo, where
the Supreme Court of Louisiana held its sessions in the Salle
Capitulaire, the Audience Chamber of the Governors of
Spanish Louisiana." "

His first chance came shortly after he was admitted to the
bar in 1868. Bermudez turned over to young White the

papers in a case afterwards to be famous as a cause celebre
in Louisiana, with the remark : "This is a forlorn hope, but
you may win your spurs with it." The Police Jury, the
governing body of Jefferson Parish, Louisiana, sued a

10 Memorial Volume, page 16.
11 Memorial Volume, Address of Henry P. Dart, pp. 16, 17. 18.
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riparian proprietor of land on the Mississippi River, to re

cover his proportionate share of the cost of constructing
and maintaining a levee, to protect the land from floods.
Under the old law of Louisiana, the burden of constructing
and maintaining levees was upon the riparian proprietor.
White contended that social conditions had changed, and,
in changing, had changed the rule of law, and that the duty
of doing such work had shifted from the citizen to the
State�that the obligation was no longer private, but public.
Every riparian proprietor along the innumerable bayous
and rivers of the State was interested at once in the young

lawyer's contention. With characteristic clearness, force
and industry, White convinced the Supreme Court of Louisi
ana, and not only won the case for his client, but marked
out the broad lines of legislative policy in respect to assess

ments for levee construction and maintenance, and attracted
that favorable attention from the Bench and Bar, so neces

sary to his growth and so sweet withal to the young attor

ney. The case is reported sub nom. Police Jury vs. Tardos,
22 La. Ann., 58 (1870).
His interest in public affairs was wider than that of the

lawyer.
"In that period every son of Louisiana was taking

sides in the fierce and unremitting fight to redeem the
State from negro rule, and White was an ardent demo
crat and always in the forefront. In September, 1874,
the Kellogg government was overthrown by the white
people in a pitched battle on the levee at New Orleans,
but it was restored by President Grant. White was

active in this affair and, it was said, was a private in
one of the military companies which took part in the
battle. At the election, in November, 1874, he was re

turned from New Orleans to the State Senate, but he
declined to participate in the organization of that body
in January, 1875, and cast his fortunes with the mem

bers of the Legislature who had been excluded by the
Returning Board. In March, 1875, a compromise was

effected by the Hoar Congressional Committee, and
thereunder on March 2, White, with seven other Sena
tors, took his seat in the Senate, which under the com-
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promise returned a Republican majority, with Caesar
C. Antoine, the Negro Lieutenant Governor, as presi
dent thereof. The House of Representatives was re

organized at a special session called in April, 1875, in
which the Democrats held a majority of the member

ship. White's term of office ended in April, 1878, but
he was in the councils of Governor Francis T. Nicholls,
who was elected in November, 1876, and was a valued
adviser in all the complicated negotiations which ended
in the triumph of the Nicholls' government after the
decision of the Hayes-Tilden controversy." 12

In 1878, when he was but 33 years of age, White was

appointed Associate Justice of the Supreme Court of Louisi
ana. He was not the youngest man ever to have received
such an appointment in the State, but he was the junior of
all his colleagues. He served from January 11, 1879, to
April 5, 1880." In 1880, a new constitution was adopted by
the people of Louisiana, which expressly terminated the
tenure of office of all the Supreme Court Justices then upon
the bench.
White's opinions, while an Associate Justice of the Su

preme Court of Louisiana, are found in Volumes Thirty-one
^nd Thirty-two of the Louisiana Annual Reports. His first

opinion is Charpaux vs. Bellocq, 31 La. Ann., 164, February,
1879. It contains many references to French and other con
tinental jurists, and bears the marks of learning and indus

try, characteristic of his later work while a member of the
Supreme Court of the United States. But his opinions were
inever overloaded with citations. Mr. Carson says: "We all
know that he ascended the heights of jurisprudence with
out the aid of a balustrade of cases ; . . ." 14 In the first case
in which White spoke, in a matter of importance, for the
Supreme Court of Louisiana, Louisiana Levee Company vs.

12 Henry P. Dart, address before the Louisiana Bar Association, Oc

tober 3, 1921, Memorial Volume, p. 91.
" Statement of Hon. Paul E. Mortimer, Clerk, Supreme Court of

Louisiana, July 14, 1925, to the writer. Apparently, the statement in

Warren, "The Supreme Court of United States History," Volume Three,
page 441, that White served as Associate Justice of the Supreme Court
.of Louisiana from 1876 to 1879, is an error.

"Vol. XLVI, Am. Bar Assn. Reports (1921), p. 29.
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Louisiana, 31 La. Ann., 250, March, 1879, there are but five

-citations to precedent in an opinion approximating 4,000
words. This case involved a claim against the State, for
work done in constructing and repairing levees, and the

question was whether it should be paid generally, by the

State, or specially, out of a particular fund, known as "The

Levee Construction Fund." It was natural that he should
he called on to write this opinion, because he was familiar
with the legal problems connected with levee construction
and maintenance, as counsel in Police Jury vs. Tardos, the
first reported case, in which he appeared as counsel before
the Supreme Court of Louisiana. In Louisiana Levee Com

pany vs. Louisiana, an opinion of the Supreme Court of the
United States, Board vs. McComb, 2 Otto, 536, was pressed
upon his attention ; it was argued that the Supreme Court of
the United States had construed the Levee Acts contrary to
the interpretation he was placing upon those Acts in the case

then before the Court. He met this by two characteristic

replies. He said, in effect, first, even if the Supreme Court
ot the United States did construe the Levee Acts contrary
to our construction of those statutes, that construction
"*'would not command our attention," " because the Supreme
Court of Louisiana had previously construed those statutes

to the contrary, and the Supreme Court of the United States
can not disregard the construction of a state statute by a

state supreme court of last resort. But, he said, in the sec

ond place, the opinion of the Supreme Court of the United
States can be distinguished. Certainly, if he was prompt
to sustain the power of the State, in its proper field, in this

case, he was equally ready, as Associate Justice and Chief
Justice of the Supreme Court of the United States, to sup

port the corresponding power of the Federal Government.
His opinions during this period cover a wide range, and

his good sense, clearness of mind and easy grasp of principle
are increasingly apparent. A good example of his judicial
style is found in Miltenberger vs. Weems, 31 La. Ann., 259,
1879, dealing with the liability of heirs for the debts of their
-ancestor. New Orleans vs. St. Ann's Asylum, 31 La. Ann.,
,292, 1879, discusses the liability of a charitable corpora-

" 31 La. Ann. 256.
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tion for taxes. This is a leading Louisiana case, and White
made a full review of the authorities. In State vs. Simon
Ste. Gene, 31 La. Ann., 302, 1879, he treats the difficult

question of antecedent threats as provocation in man

slaughter. Wintz vs. Girardez, 31 La. Ann., 381, 1879,
he sustained the constitutionality of a State tax on goods
sold at public auction. In the opening sentences of the

opinion, he sets forth the problem in every tax case, with
his usual clearness:

"When a law imposing taxation is attacked on the

ground of unconstitutionality, the tribunal to whom the
issue is submitted for decision is apparently placed in
the dilemma of violating one of two elementary rules
of construction: The first, that every rule of reason
able construction by which a law is saved from con

stitutional inhibition is to be sought after and adopted ;
the second, that laws imposing revenue are to be in

terpreted in favor of the taxpayer." (31 La. Ann. 382).
Further he remarks :

"Excise we are told is odious and not in harmony
with free institutions. Courts can not look to the
odiousness of a law for the purpose of defeating the
legislative will. C. C. 20." (31 La. Ann. 385).

In Louisiana Cotton Manufacturing Co. vs. New Orleans,
31 La. Ann., 440, 1879, another leading Louisiana decision
on taxation, White wrote the opinion on rehearing. (31 La.
Ann., p. 442.) One sentence from this opinion deserves
recollection, summarizing, as it does, the guiding principle
of taxation, and exhibiting the learning of the lawyer as
well as of the statesman, in a young mind. After discuss
ing the foundation and the limits of the taxing power in
government, he remarked :

". . . the very essence of sovereignty and of all just
government," is "a uniform, equal and unexempted
bearing of the public burdens." (31 La. Ann. 446) .

McConnell vs. Pasley, 31 La. Ann., 532, 1879, is note
worthy as one of the very rare instances of his judicial
severity, though apparently, it was not unfairly applied in
this case. It was an action to recover a sum of money,
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growing out of a long, involved series of financial trans

actions between the plaintiff and the defendant. No regu

lar accounts were kept and the case turned on oral testi

mony, "as confused and unsatisfactory as it can well be."

(P. 532.) And he adds: ". . . the case has been tried with

a looseness which passes description, and puts powers of

analysis to the blush." (P. 532.) In Interdiction of Scott
Watson, 31 La. Ann., 757, 1879, he dissented. The ma

jority held that the alleged incompetent should not have

been interdicted. White and Spencer, JJ., dissented on the

ground that it was not entirely clear that the guardianship
of the law would not be best for the alleged incompetent.
In New Orleans Insurance Association vs. LaBrunche, 31

La. Ann., 839, 1879, the validity of a tax sale was involved.
White's opinion is a scholarly review of the old French law

of mortgages, applied to the modern instance before the
court. His elaborate discussion of authorities, particularly
those of Continental Europe, on the subject of priority of

liens, is found in Pickens vs. Webster, 31La. Ann., 870, 1880.
Diboll vs. Ins. Co., 32 La. Ann., 179, 1880, involved a ques
tion of insurance law which plagued lawyers and judges
for years in the Federal courts. In that case one Lotspeich
insured his own life, for his own benefit and that of his

estate, or legal representatives, and later sold the policy
bona fide to one Diboll, who was to pay the premiums. On
the death of Lotspeich, the question arose whether Diboll
could recover, because, for lack of insurable interest, he
could not have insured the life of Lotspeich upon his own

initiative. In other words, the question was, must the bona
fide assignee of a life insurance policy have an insurable
interest in the life which is the subject of the insurance.
White held that the policy had lapsed because of failure
to pay premiums, but it is clear that he considered the
policy otherwise valid and enforceable in the hands of
Diboll, and hence he must have concluded that a bona fide
assignee of a life insurance policy need not have an insur
able interest in the life which is the subject of the policy.
This decision is in marked contrast with the uncertainty in
the position of the Federal Courts upon the same question.
From the time when Warnock vs. Davis, 104 U. S., 775, was
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decided in 1881, until the position of the Supreme Court of
the United States was made clear in Grigsby vs. Russell,
222 U. S., 149, thirty years later, the Bar was in doubt as
to the meaning of the Court." In Citizens Savings Bank vs.

Hart, 32 La. Ann., 22, January, 1880, White's dissenting
opinion sums up, in brief compass, the essentials of Agency,
and was apparently delivered memoriter, forshadowing his

later feats of memory, when he delivered opinions of the

Supreme Court of the United States extempore, referring
to numerous precedents, but without the use of notes. His
last opinion as Associate Justice of the Supreme Court of
Louisiana is Successions of Edwards and Wilson, 32 La.

Ann., 457, March, 1880.

He had been at the Bar but eleven years when he received
his appointment to the Supreme Court of Louisiana, and his
term of service there was only fifteen months�but little
more than a year. The Court labored under the handicap
of an accumulation of work and an unusual pressure
of current business. In 1914, Chief Justice White himself
said "that the toll of cases decided by those judges in
1879-1880, listed in the reported and unreported cases in
31 and 32 La. Ann. Reports, would probably show 'the
heaviest work ever done by a court of last resort in the
United States, composed of only five judges.' " 17 This is in
contrast with what we are told of the work of the Supreme
Court of New Hampshire, for example. Professor Hening
has told us

18 "how one of the chief factors of Judge Doe's
successful judicial career was the fact that he was a country
judge of one of the smaller states, with ample opportunity
for legal investigation." And further, that "Though he did

15 See Russell vs. Grigsby, 168 Fed., 577, 582, where the court cites
Warnock vs. Davis as one of the decisions of the Supreme Court of
the United States, relied upon by counsel for the plaintiff and for the
defendant to sustain their contentions. See "Conflicts of Opinion in
the Law of Insurance," Georgetown Law Journal, Vol. V, No. 2, June,
1917, page 1, et seq. In Grigsby vs. Russell, the Supreme Court of the
United States decided in accordance with the conclusion of Justice
White in Diboll vs. Ins. Co.
"Memorial Volume, page 94.
a Great American Lawyers, Vol. VIII, page 243, Prof. Crawford D.

Hening.
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not delay in giving judgments, for a period of twenty years,
he delayed the publication of the official reports of his
State from five to seven years, to give himself time to pur
sue his legal studies and researches." 18

A careful study of Justice White's opinions during this

period will show that his strength already lay, as his later

judicial work proved, chiefly as a judicial statesman in the
solution of problems of constitutional government. He
brought to that difficult task a mind formed not merely by
books, but in affairs. The sharp discipline and hardships
of the Army matured him while he was yet a boy in years,
and natural powers and unremitting study completed his

equipment.20 It was no mere accident that his first success
at the Bar was won in a case involving an apparent conflict
between the duty of the State and of the citizen; or, that
his best opinions as Associate Justice of the Supreme Court
of Louisiana deal with problems of taxation. Even at
this early period of his life, he was solving problems of

constitutional law not only as a lawyer, but in the authen
tic method of the statesman, exhibiting a judicial aptitude,
peculiar to American constitutional theory, which makes
it possible for the judge to govern as a legislator, by evolv
ing principles of constitutional government in a legal at
mosphere.21
Upon his retirement from the Supreme Court of Louisi

ana, he returned to practice with William B. Spencer, his
associate on the bench, and later with Eugene D. Saunders
and Charles Parlange. During this period he performed
an important piece of work for higher education in Louisi
ana. Professor Richard Henry James, of the University
of Missouri, relates 22 how in 1882, Paul Tulane of New

Jersey, gave to seventeen administrators, of whom White

19 Ibid., p. 244.
20 Speaking of White's industry while at the Bar, Mr. Dart says: "He

was primarily a student and being a bachelor his office was his abiding
place. Indeed, it used to be said that it was one of the places where the

appearance of night made no change in the occupation of its inhabi
tants. It was currently believed that the light never went out there
until put out by the rising sun." Memorial Volume, page 97.

21 Compare Woodrow Wilson, "Mere Literature," page 192 et seq.
22 American Law Review, May-June, 1911, Vol. XLV, p. 322.
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was one, a considerable property "to promote higher educa
tion in New Orleans." For a season, it was feared that the

gift might be lost, but White and others finally proposed
that the State give to the Tulane administrators all that

it had accumulated in the University of Louisiana. This

plan was finally adoped and the State of Louisiana gained,
in the establishment of Tulane University, one of the best

equipped universities in the South. Chief Justice White
retained his interest in education. For a number of years
he was president of the Alumni Association of Georgetown
University, and he was a frequent visitor at Georgetown.
Usually he was present on Commencement Day, an impres
sive figure in academic cap, gown and hood. He keenly
scrutinized the young graduates as they advanced to the

platform to receive their diplomas, particularly the Law

School men.

He received academic honors in full measure. George
town conferred the degree of Doctor of Laws upon White in
1892. In 1905, Harvard bestowed the degree of Doctor of
Laws. The salutation accompanying this degree reads as

follows :

"EDWARD DOUGLASS WHITE, a Confederate

soldier, a Catholic by education and conviction, state
senator and United States Senator, Associate Justice
of the Supreme Court of Louisiana, and of the Supreme
Court of the Nation, jurist and publicist."

In May, 1912, Princeton conferred upon Chief Justice
White the honorary degree of Doctor of Laws. In pre
senting the Chief Justice for the degree, Dean West of the
Graduate School, said:

"Mr. President, I have the rare honor of presenting
for the degree of Doctor of Laws, honoris causa, Ed
ward Douglass White, the Chief Justice of the United

States, nominated by President Cleveland to the Court
and by President Taft to be the Chief Justice thereof,
a profound jurist of comprehensive learning, energetic
power, habitual courtesy and a controlling love for

justice; primus inter pares in the court of first im

portance in the world.
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"In his presence and in this place where were trained
so many of the framers of the Constitution, the second
Chief Justice and other members of the Court down
to the latest appointment, we affirm anew our loyalty
to the Supreme Court of our land�the expounder of
our rights under the Constitution made and obeyed
by the will of the people, guardian of the hard-won
treasures of our Anglo-Saxon liberty, asserter of the
solemn privilege we hold of using our full energies as a

free nation.

'To make this world of changing circumstance,
In changing, chime with never-changing Law.' "

Repeating the usual Latin formula, President Hibben
then conferred upon the Chief Justice the honorary
degree of Doctor of Laws, Professor William Libbey
'77 investing the recipient with the Princeton hood of
the degree. The Chief Justice turned to the audience
and said, speaking with evident emotion:
"It is of course a great privilege for me to be here

today ; and I feel a sense of exaltation and of satisfac
tion at the kindness and the honor which this great
and learned body has conferred upon me. But the
sense of pride which comes is wholly devoid of person
ality. Because I know that the thought which has in

spired the invitation for me to come today and take
the degree of this University, is a thought of love of

country, of reverence, and of respect for that great
office of which I happen simply to be the temporary
occupant, and which represents the permanence and

stability and the perpetuation of our free institutions

(applause) . I could not but think as I sat in this chair
today, and discounted somewhate the inaccuracy shown
t>y the learned gentleman who introduced me (laughter)
in his words of praise�I could not but in my mind
push aside all the audience on this platform, and sum

mon in their stead the great and noble men whom this
institution necessarily recalls, the founders of our

country. I could not but see those portals open and
see the father of our institutions walk up and fill the
�chair which his able successor fills today (applause).
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"I could not but think that if they were here today�

as, thanks be to God, they may be, invisibly to us�

that joy would fill their hearts as they saw this evi

dence of love of country, of respect for its institutions,
which the presence of the President, and the invita

tion, not to me personally, but to the Chief Justice, to
be here today, and which these ceremonies mark (ap
plause), and I could see them here, Washington and

those who founded our institutions, and hear them say,

'Behold, we have not lived in vain. The love of the

country which we founded remains. The institutions
which we established of freedom are not passing off

the face of the earth, but safe in the hearts of their

countrymen, the mighty nation, which stretches from

ocean to ocean, will preserve them, to transmit them
to those who are to come, as a priceless blessing for

the maintenance of the freedom and the liberty of

mankind." (Loud applause and cheers).23
It is interesting to note that the second paragraph of this

address of the Chief Justice has been inscribed on a bronze

tablet on the steps of Nassau Hall.

On November 27, 1914, the University of Notre Dame

bestowed upon the Chief Justice, the Laetare Medal,
awarded annually to a Catholic layman distinguished for
eminent service to our Country. In the salutation, read
when the medal was awarded, it was said that "Your blame
less life, your wholesome example, your fidelity in the dis

charge of all your duties to God and man, have made you a

conspicuous model of public and private virtue to the youth
of America."

In the fall of 1890, after a vigorous campaign, White was

elected United States Senator from Louisiana, and took his
seat March 4, 1891, at the opening of the 51st Congress.
He first attracted attention in the Senate by his speeches
against the "Option Bill" (H. R. 7845), which sought to
impose special taxes on dealers in "options" and "futures,"
requiring them to obtain licenses from the Federal Gov
ernment. It was contended that the purpose behind the bill

23 Princeton Alumni Weekly, Vol. 12, No. 32, May, 1912, p. 522.
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was to do away with the purchase and sale principally of
cotton and of wheat on "futures" and to regulate exchanges
where cotton and wheat were sold. As the representative of
a large cotton-growing section, Senator White was in
terested in the bill. He delivered three speeches against
the bill, on July 21 and 22, 1892, on January 4, 19 and 23,
1893, and on January 30, 1893.24 These speeches extended
through four or five days, and in dignity, breadth and ex-

haustiveness of discussion, clearness and classical allusion,
recall some of the best efforts, of the Parliamentary orators
of the age of Gladstone and Disraeli. He attacked the bill
because it sought to give Federal officers powers not war
ranted by the Constitution. The control over "option"
contracts was sought to be justified on the ground that the
bill was primarily a revenue measure. Senator White an

alyzed the bill, section by section, discussed the nature of
Federal as contrasted with State taxing power, referred
to leading opinions of the Supreme Court of the United

States, and to writers on taxation. In the course of his first
speech he made an eloquent reference to the Civil War :

"Mr. President, I think we ought to be entitled to
discuss this measure without sneer, without gibe,
without reaching out the hand to stir up�I was going
to say the smouldering ashes of past conflicts; but,
thank God, even the ashes of that conflict have

passed away; I know the American people have for

gotten it, except for the lessons which it has taught
us all, that within the walls of the Constitution and

by adherence and respect for it, united in a common

brotherhood lie alone our future hope of happiness and

protection."
He drew the distinction between the levy of an im

post and a levy for revenue purposes, "internal taxation,"
pointed out that the bill was riot properly classified as a

taxing measure, and as an attempt to create an impost, it
would be an abuse of the power of the Federal government.
In the course of his argument, he made a significant refer-

24 Cong. Record, 52nd Cong. 1st Sess., V. 23, pt. 7, p. 6513-6520, 6560-

6582, Jan. 4, 19, 23, 1893, Cong. Rec, 52nd Cong. 2nd Sess., v. 24, pt. 1,
p. 312, 315, 701, 778, 780, 781; also Cong. Rec. 52nd Cong. 2nd Sess., v.
24, pt. 2, p. 930-951.



18 GEORGETOWN LAW JOURNAL

ence to the Louisiana Lottery, and proved that he was not

afraid to adhere to the Constitution, even where such action

was unpopular with his constituents :

"When my people were clamoring for its suppres
sion and crowding upon me petition after petition to

introduce a bill suppressing the Louisiana Lottery by
the exercise of the power of Federal taxation, I said

to them: 'Great as is this evil, there is an evil yet
greater, and that is the disruption and the destruction
of all the great principles of our Government, by call

ing upon the Federal Government to do an illegal and
unconstitutional thing."

In urging that the bill should not pass because it would

destroy dealing by way of contracts for future delivery
which was a form of contract largely used in the com

mercial world, he remarked, in a sentence worthy of Burke :

"Commerce is a creation of the aggregate common-

sense of mankind, and nothing ever obtains univer

sally in commerce that has not been founded upon the

rock of things practical."
His speech of July 22, 1892, is devoted to a consideration

of the effect of the proposed legislation upon commercial

interests, and he showed an intimate acquaintance with
the details of the cotton industry of the South. Though
these speeches of Senator White were delivered over thirty
years ago, they are of modern value because they are re

printed in Circular 159, of the Office of the Secretary, TJ.
S. Department of 25 Agriculture, issued in 1922. The views
of Senator White prevailed and the bill failed of passage.
On March 1, 1893, he delivered a eulogy upon Senator

Gibson of Louisiana, who had just died.K One reference
to Gibson in this speech might have been spoken in refer
ence to White himself. He said Senator Gibson had :

"... gentleness to draw around him the kindness
and affection of those with whom he dealt, and thus
lead them to aid and cooperate with him in the per
formance of the work which he had undertaken."

25 Cong. Record, 62nd Cong. 2nd Sess., p. 1035, 2352.
� Cong. Record, 52nd Cong. 2nd Sess., March 1, 1893, p. 2341, 2344.



EDWARD DOUGLASS WHITE 19

While Senator White was serving in the Senate, Presi
dent Cleveland was in the hottest part of the conflict over
the "sugar sections" of the Wilson Bill. The President
desired to appoint to the vacancy on the Supreme Court,
William B. Hornblower, but this was impossible, because of

Senatorial difficulties. It had been reported to Mr. Cleve
land that Senator Chandler, of New Hampshire, boasted
that the President could not name a man whom the Senate
would confirm. Mr. Cleveland is said to have remarked:
"I'll name a man tomorrow whom the Senate will unan

imously confirm, and for whom that pestiferous wasp will
himself be compelled to vote." 27 Professor McElroy, in his
authorized Life of Grover Cleveland (1923), describes the
conditions surrounding the nomination of Senator White
for the vacancy on the Supreme Court of the United States :

"To those who watched the sugar debate in the

Senate, few names would have seemed less likely to be
thus employed than that of Edward Douglass White,
Senator from Louisiana. Mr. White was a member

of the Gorman-Brice alliance, and through it was seek

ing to restore duties upon sugar, iron ore, coal and
other raw materials which the House had put on the

free list. His standing before the country, however,
was not shaken by his activities in the interest of his

constituency, and it would have been hard to find a rep
resentative man in any party ready to credit against
him the charge, so effective against others, of being
"Senator from Havemeyer."
"Although, of course, conscious of the high regard

in which he was held, Senator White did not suspect
that the President, whose cherished plans he was so

effectively opposing, was considering him in connec

tion with the much discussed vacant Associate-Justice

ship. Indeed it is said that when he received a request
to call at the White House, he remarked to a friend that
this would probably be his last call upon President
Cleveland. To his astonishment, instead of reproaches

" Grover Cleveland, The Man and the Statesman, by Robert McElroy
(An Authorized Biography), 1923, Vol. II, p. 134.
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for his anti-administration activities, he was offered
the vacant seat upon the Supreme Bench, and at once

accepted. The Senate unanimously confirmed the ap

pointment, on February 19, 1894, without even the

formality of a reference to a Committee, and America
witnessed the remarkable sight of a soldier of the lost

cause, a man who had raised his hand against the

Stars and Stripes, first sitting with the Court in whose
hands lies the interpretation of the Constitution, and

later presiding over it as the universally loved, honored
and trusted Chief Justice." 28

"The year 1894, which brought him the seat in the Su

preme Court, brought also into his life the blessed happiness
of a perfect marriage. Leita Montgomery Kent was that
rare combination, a woman of the great world, and a gentle,
thoughtful homekeeper. Those who enjoyed the hospitality
of that, household will always remember the grace and

beauty of their domestic relation. The tender consideration,
the natural and simple faith in each other, the mutual at
tention to their common interests, made the wife of the
Chief Justice a tower of strength of his fife." 28

He took the oath of office as Associate Justice of the
Supreme Court of the United States, March 12, 1894, and

immediately assumed his seat upon the Bench. He was

then 49 years of age, in the prime of fife and intellectual

vigor. Upon the death of Chief Justice Fuller, President
Taft nominated White to be Chief Justice of the United
States on December 12, 1910 ; he was immediately confirmed
by the Senate, and took his seat as Chief Justice December

19, 1910. It is thus the fact that Edward Douglass White
was appointed to the Supreme Court by a President whose
political programme he was opposing, and he was promoted
to be Chief Justice of the United States by a President of
the opposite political faith. There was general comment on
the fact that several considerations were unfavorable to his
appointment as Chief Justice ; he was a Democrat, a South
erner, an ex-Confederate soldier, and no Associate Justice of

18 Grover Cleveland, The Man and the Statesman, by Robert McElroy,
Vol. II, p. 135.
a Memorial Volume, p. 102.
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the Supreme Court had ever been promoted to be Chief Jus
tice. Yet the comment from all groups of opinion was favor

able.30 Chief Justice White appeared in court for the last
time on May 2, 1921, announcing his dissenting opinion in

Newberry vs. United States, 256 U. S. 232, 258. It is said that
he was ill at the time, but there was no feebleness of mind or

expression noticeable. After a short illness, he died on May
19, 1921. His death was a distinct shock to the Nation. In
brief compass, no finer eulogy could be pronounced upon
Chief Justice White than that of Justice McKenna, his
friend and associate upon the Bench :

"I make full admission in assured prophecy of the

ability of those who will succeed him, yet considering
his qualities, their variety and degree, and estimating
them, I dare to say that he will forever keep a distinct
eminence among the Chief Justices of the United
States." (256 U. S., VII.)

(To be Continued.)

30 "The President's change of plan was accepted with expressions of

approval so hearty and unanimous, that Mr. Taft's surprise must have

been as great as that which he had given the country in making the

appointment." Review of Reviews, Jan., 1911, No. 1, Vol. XLIII.
"The appointment was confirmed at once by the Senate, and is ap

proved by the country, so far as we have observed, without exception."
Outlook, Dec. 24, 1910, Vol. 96, p. 894.
The Green Bag, Feb., 1911, Vol. XXIII, No. 2, quotes Senator Borah

as follows: "If you were called upon to name the first ten of the men

who have sat upon the Supreme Court Bench since its creation, you

would have to include White's name in the list; otherwise, the list

would be incorrect."
"When his name was presented to the Senate by the President, it

made an exception to its rule of referring names of appointees to com

mittee. It immediately went into executive session; in fifteen minutes
it had taken favorable and unanimous action. Such a compliment
would have silenced the critics of the nomination, had there been any,

of a man whose name as a synonym of intellectual integrity and

capacity, may rank with the first dozen members of the Supreme Court
since its creation." The Outlook, Vol. 97, Jan. 28, 1911, p. 156.



CODIFICATION OF AMERICAN INTER
NATIONAL LAW

By THOMAS H. HEALY, A. M., IAj. B.

(This is the second of two articles on this subject. The first was

printed in March, 1925, 13 Georgetown Law Journal 205.)

rT",HE Nations of the World today, after travelling for
centuries along the broad highway of wars, conquests,

disorder and disaster, have arrived at the crossroads. Be

fore them is a solemn indicator, carved out of everlasting
granite. One of its arms point to the left�to the continua
tion of the previous road toward more wars, disorders and
disaster. The other arm points toward the right�in the
direction of peace, order and happiness. Which will the fifty
nations of the world take? What direction will the United
States of North America, and our sister republics of Latin
America follow?
A recent press report gave information on the results

achieved by a committee appointed by one of the largest
universities in the world to determine what progress mod
ern civilization has made over ancient civilization. Much
to the surprise of most Americans, the committee announced
as its final conclusion that modern civilization had not only
not made any progress over ancient civilization in the things
that really count, but that we had retrogressed consider

ably! This is nowhere more evident than among nations
in their conduct of international affairs. As one world
expert recently put it, nations are still in the baby stage,
and like babies they still reach out for toys, whether they
belong to them or not, and they are not affected by the
reason that would appeal to an averagely intelligent adult.
The lack of law and order has been a tremendous expense
to modern nations in their international affairs and a ter
rible drain on the property and happiness of their citizens.
In our first article on this subject we stated that a new

era in world affairs has just been opened when, for the
first time in history, at the request of a number of nations,
a code of international law has been prepared and submitted
to these nations for their action. This is the code prepared

22
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at the request of the Governing Board of the Pan Ameri
can Union for the consideration of the 21 American Repub
lics. It is now in the hands of the governments of these
nations and will be discussed first by a group of jurists
representing them, in Brazil, starting August 2, 1926, and
brought up for final action at the sixth Pan American Con
ference which will be held in Havana, Cuba, starting Janu
ary 16, 1928. It would seem that at least the 21 American

Republics have grown up and that they are taking the road
to the right, leading to peace, order and happiness. In our

first article we gave a brief sketch of the history of the

development of the codification of international law, fol
lowed by a discussion of what is international law, what
are its sources, what are its proper bases and a detailed
refutation of the oft-heard statement that international
law is not really law. It was shown that the basis of inter
national law and of any code of international law must be
a recognition of the legal equalities of all nations. Since
our previous article was printed, there have been a number
of developments in relation to codification of international
law that are worth mention here. Afterwards we shall take

up an analysis of the code of American International Law
as now under consideration by the 21 American Republics..
We may state here that since the publication of our

original article (which came to the press almost immedi
ately after the projected code of international law was pub
lished), there has been an unusual amount of interest
stirred up in the subject all over the world. While some of
the Europeans have looked askance at any code of law which
is labeled American, as a whole, the comments have been

very favorable. In a limited way a Commission on the Codi
fication of International Law, appointed by the League of

Nations, has made certain progress since this time. Its
first meeting was held after the American code appeared
in print.
It may be well to restate here that the general question

of codification, as recommended by the Advisory Committee
of Jurists, which, at the request of the League of Nations,
drafted the plan for the Permanent Court of International
Justice of the Hague, was acted upon unfavorably by the
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League. This action was taken by the Assembly on Decem
ber 19, 1920, largely because of the objections of the British
Representative, Lord Robert Cecil, who stated that he "did
not think that the stage had yet been reached in interna
tional relations at which it was desirable to attempt the
�codification of international law."

As explained before, since this time the League of Na
tions has had a change of heart. As its commission is now

working toward codification, a formal request was sent, in
the name of the League of Nations, to the American Society
of International Law, asking its assistance. At the last
meeting of this Society a special committee was appointed
by the president of the Society to cooperate with the League
of Nations. This committee is composed of:

Jesse S. Reeves, of the University of Michigan, Chairman �

Edwin M. Borchard, of Yale University;
Philip Marshall Brown, of Princeton University ;
Charles G. Fenwick, of Bryn Mawr College ;
Arthur K. Kuhn, of the New York Bar ;
Ellery C. Stowell, of American University ; and
Quincy Wright, of the University of Chicago.
The American Society of International Law, for many

years back, has been very active in preparing the way for
possible codification of International Law. Careful surveys
have been made of many of the most important controver
sial points of international law. The records of the Society
furnish much valuable material along these lines for any
commission that is working toward codification.
Apparently it is not the intention of the League Commis

sion to attempt any general restatement or general codifica
tion, but it expects to limit its efforts at present to a few
phases of international law that it thinks should be codified
a this time. The American representative on the Commis
sion of the League of Nations is Mr. George W. Wicker-
sham, former United States Attorney General. The work
of the League of Nations Commission is still in its infancy,
as is indicated by the plan that was adopted recently to
allocate one of the topics to some one named member of
the Commission, with the understanding that he bring in
later a complete exposition of the international law on that
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topic. The press reports indicate that the Commission has
authority to take up questions of territorial waters, double
nationality and no nationality, a law to be applied to ships
which are owned or managed by governments and the gen
eral problem of extradition. In view of the American Pro
hibition Laws, necessitating to some extent the search of
vessels entering American waters and the further fact that
the United States Shipping Board (an agent of the Ameri
can Government) is operating a large number of ships,
makes the topics up for discussion of particular interest to
the United States. Then, too, the recent United States Citi
zenship Act of 1922, changing all previous rules and (with
certain exceptions) continuing to married women the same

nationality as before marriage, makes our practice run

counter to the practice of most of the other nations of the
world, with resulting dual nationality in some cases and
no nationality in other cases. Numerous grave complica
tions have arisen in this respect, not only as to nationality
and its attendant protection of American citizens while
abroad, but also because it affects their property rights. It
is interesting to note in this connection that during the
-discussions of the League Commission some of the most
influential members urged that the Commission follow the
American precedent and concentrate on the law of peace
and not on the law of war.

The proposed Pan-American Code has interested some of
the greatest minds in America and many of them have made
pronouncements on the subject within the last few months.
Notable among these are Elihu Root and Charles Evans

Hughes. The matter was brought up officially before the
American Society of International Law at its last regular
meeting held from April 23 to 25, 1925. It was also brought
xip at the International Conference of the Inter-Parliamen
tary Union held at Washington, D. C, from October 1
to October 7 of this year. The movement for the United
States to join the World Court in one form or another has
gained tremendous impetus during the past few months.
Numerous associations throughout the United States and
individuals of prominence have urged that the United
States must join such a court, though many of them insist
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on modifications in the Court as established at present. It
is believed that the question of adherence of the United
States to the World Court will be one of the most important
problems to be brought up before the United States Con

gress when it convenes within the next few days. Many
persons who have gone carefully into this subject feel that
the question of adherence of the United States to the World
Court is bound up inextricably with the question of codifica
tion of international law. As explained in our previous
article, the League of Nations Commission that originally
drew up the plan for the World Court urged that such a

court, in order to be effective, must have an accepted code
of international law to be applied in cases coming up before
it. This part of the recommendation of the drafting com

mittee was not accepted at the time, and hence the World
Court, as at present constituted, is, in the estimation of

many, much handicapped by the lack of a general system
of laws to be applied by it. As at present constituted, the
Hague Court is scarcely more than an Arbitration Tri
bunal. The American advocates of adherence to the World
Court have looked carefully into the matter and feel that
ordinary common sense and logic require that a general
code be adopted and used by any world court of which the
United States may be a member. In the minds of many
of these publicists, of the two questions�namely, adherence
to the World Court and codification of international law�

the latter is far more important. The American leaders
who have urged favorable action on the proposed American
Code have not allowed themselves to be carried away with
irrational enthusiasm. They realize the difficulties in the
way of such a code and particularly in the way of this first
code. They know that human affairs can not be controlled
at all times according to the strict rules of justice; political
considerations are bound to enter into the solutions of many
problems which theoretically should be legal. Any code
that does not take into consideration these political factors
is doomed to failure. It is felt that a preliminary code must
necessarily be rather general and that it will furnish merely
the frame work for future development. Nations are super-
cautious in reference to binding themselves to any rules.
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The hope is that the code as mapped out will work so well
that the nations will gain confidence and will be willing to
extend its field of operation to all questions that can be set
tled in a legal way. To any student of international affairs
and international treaties, one thing probably stands out
more than any other, namely, that nations, in almost every
case, except from the operation of their agreements, every
thing they consider to be their vital and national interests.

Nations, in making these exceptions, insist that these ques
tions are not properly judicial ones, but that they fall wholly
within the field of politics and diplomacy. A really close
and intelligent student of the question will soon see the

fallacy of such statement. The United States itself, and
its Supreme Court, are living reputations of this argument.
As is well shown by Dr. James Brown Scott in his monu

mental work on "The United States, a Study in Interna
tional Organization" (Oxford University Press, New York

City, 1920), the United States Supreme Court, at almost
every session, passes in a legal way on questions between
the sovereign states of the American Union, which ques

tions, according to the present practice of the nations of the

world, could not possibly be legal but must remain within the
political field. Thus, for example, one of the questions
which, above all others, nations have insisted is political,
is the question of boundaries; and yet our Supreme Court
has passed a number of times on such questions between
the states of the American Union, and its decision has been

accepted in every case.

Mr. Hughes, President of the American Society of Inter
national Law, in addressing that organization at its last
meeting said among other things, "Would it not be helpful,
not merely in the interest of clarification and formal
arrangement, but in educating peoples� now under preva
lent democratic institutions more largely interested in

foreign relations�with respect to the extent of their re

ciprocal obligations and in cultivating the sense of responsi
bility, if the representatives of the nations could assemble
and reassert the principles and rules of the law considered
to be binding; if they would deliberately retrace the old
and somewhat overgrown paths of justice; if they would
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explore the uncertain areas in order to ascertain how far
accord upon principle and rule is possible; if obstacles
raised by purely selfish interests were exposed; if some

thing definite were attempted upon which the organs of

public opinion could concentrate, and the real difficulties
which stand in the way of establishing the supremacy of
law should be appreciated more clearly; if at least to some

extent we could fix attention on what was deemed to be
right and not simply upon what might be expedient."
Mr. Elihu Root, in a letter to the Director General of the

Pan American Union, dated May 1, 1925, stated in reference
to the draft code, "I think this will be very useful in two

ways; first, because the discussion of the present condition
of international law has been going on so long that I think
it has reached a point where further progress requires that
something be put into print as a basis for further consid
eration. The other is, that this draft has been the product
of real and effective cooperation between representative
men of North and South America, and everthing of that
kind is very valuable as compared with mere talk."
President Coolidge has already indicated his interest in,

and support of, efforts toward codification of international
law. In his message to Congress, December 3, 1924, he
stated: "Our country should also support efforts which are

being made toward the codification of international law.
We can look more hopefully, in the first instance, for
research and studies that are likely to be productive of
results, to a cooperation among representatives of the bar
and members of international law institutes and societies,
than to conferences of those who are technically representa
tive of their respective governments, although, when proj
ects have been developed, they must go to the governments
for their approval. These expert professional studies are

going on in certain quarters and should have our constant
encouragement and approval."
Let us now proceed to an examination of the thirty proj

ects in the proposed code. The report, as submitted to the
Pan American Union for transmittal to the twenty-one
American Republics, was signed at Havana, Cuba, February
25, 1925, by the Committee of the American Institute of
International Law, for the codification of American Inter-
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national Law, as designated at the meeting in Lima, Peru.
The members of the committee were as follows :

James Brown Scott (United States of North America).
Alejandro Alvarez (Chile).
Luis Anderson (Costa Rica).
Pierre Hudicourt (Haiti).
Jose Matos (Guatemala).
Rodrigo Octavio (Brazil).
Antonio Sanchez de Bustamante (Cuba) .

Project No. 1 of the Code, in the form of a preamble,
gives a very interesting statement of the reasons for codi
fication and for the particular methods used in the projected
code:

"Since the World War a new era has dawned in inter
national life, an era marked by the eagnerness of all Na
tions to insure the maintenance of a stable peace and to
foster the spirit of mutual trust and cooperation which
should exist between them ;

"Now, more than ever, the American Republics recognize
two great duties: To cooperate with the other Nations of
the world toward the realization of the above-mentioned

objects, and to strengthen the bonds of solidarity between
them which nature and history have happily established ;
"The American Republics are of the opinion that to pre

serve the peace it is necessary to study carefully the causes

of war in order to prevent its possible outbreak; to base
international relations upon justice while gradually extend

ing the domain of law, and in every case peaceably to settle
the disputes which may arise between Nations always with
due respect to their independence, their liberty and their

legal equality;
"International law originated and developed on the

European Continent and has thence been extended to all the
Nations of the world, but outside of Europe certain rules
or principles have been modified in conformity with the

special conditions prevailing in certain regions ;

"During the nineteenth century, and especially since the
World War, considerable changes have taken place in the
life of the peoples, which have had a natural reaction upon
international relations ;
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"It is therefore necessary to state clearly the principles
and rules of international law in force, and to indicate their
lacunae and divergences in order thereupon to frame rules
and regulations supplying the omissions and correcting the
divergences, bringing both principles and rules into har

mony with the new conditions of international life and the

requirements of public opinion. To attain this end such
rules and regulations must be based upon the idea of coop
eration, international duty, and the common interests ;
"After this work of examination and reconstruction of

international law, it is necessary to undertake its codifica
tion, but in a gradual and progressive manner, and in such
a form as not to impede the free development of the law ;
"In view of the importance of the American Republics,

there should exist in future a closer cooperation between
them and the Nations of the world, for the purpose of deter
mining the principles and rules of universal international

law; but it is incumbent upon the American Republics to
determine among themselves alone the rules which shall
regulate simply their reciprocal relations ;
"The American Republics are more interested in regu

lations concerning the peaceful relations of the Nations and

neutrality than in those concerning war, in the hope that
the latter has happily and forever vanished from the Amer
ican Continent;
"In accordance with the preceding considerations, the

American Republics desire to undertake the codification of
international law resolved upon at the Pan American con

ferences."
This preamble is a brief, admirable, common-sense state

ment, radiating good-will and confidence. One of the things
to which we would like particularly to invite the attention
of our readers is the intelligent and scientific way in which
this projected code is presented by laying, first, the neces

sary foundation on which to build specific technical rules
of international law. Any student who goes deeply into
the question of the present status of international law can

not help from being impressed by the necessity of a clear-
cut agreement on the bases of international law. Many of
the complicated and technical rules of international law
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flow naturally and easily from these bases, once they have
been agreed upon. Lack of acknowledgment of these bases
and an understanding of them, has often been the under
lying reason for failure to make progress in the codifying
of international law. Being the product of carefully trained
lawyers and statesmen, this code avoids this error that has
been so characteristic of other attempts. The code pro
ceeds always on sound basic principles of justice and
equality, and it states these understandings in clear cut and

unequivocal terms. A reader of the projected code has no

doubt as to what it means. The first two projects are

taken up with these preliminary matters so that there will
be no misunderstanding as to the purpose and contents of
the code. For example, project No. 2, which is headed
""General Declarations," makes clear what is meant by the
codification of American International Law. While acknowl

edging that in general, the American Republics are mem

bers of the Society of Nations and naturally subscribe to
the rules of international law as agreed upon by all the
civilized nations, at the same time they have always re

served the right to reject any of these rules which they
thought were not just, and furthermore they have always
felt free to add rules which may be more in harmony with
the special conditions existing on the American Continent.
In the sense of this project "by American International
Law is understood all of the institutions, principles, rules,
doctrines, conventions, customs, and practices which, in the
domain of international relations, are proper to the Repub
lics of the New World.

"The existence of this law is due to the geographical,
economic and political conditions of the American Conti

nent, to the manner in which the new Republics were

formed and have entered the international community, and
to the solidarity existing between them.

"American International Law thus understood in no way
tends to create an international system resulting in the

separation of the Republics of this hemisphere from the
world concert."

As there has been considerable criticism and comment
on this project, it may be well to add a few remarks to
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justify the position taken by the jurists in drawing up a

so-called code of American International Law. As was

stated by the first Pan-American Scientific Congress, called
at Santiago on the 31st of December, 1908, "There are on

this Continent problems which are sui generis and of clearly
American character; the states of this hemisphere have-
regulated, by means of more or less general agreements,
matters which interest these states only, or which, if of
universal interest, have not been found susceptible of world

agreement, thus incorporating principles of American

origin in international law. These topics taken together
constitute what may be called 'American situations and
problems in international law.' "

When this project was brought up at Lima, Peru, in
December, 1924, Doctor Matos, one of the members of the
Committee that drafted the code, and also Professor of
International Law at the University of Guatemala, pre
sented an explanatory report, from which the following i&
an extract:

"There is no doubt that the American States maintained
from the dawn of their independence and maintain today,
certain principles framed to protect their sovereignty and
to guarantee their primary interests, often in open oppo
sition to the rules and principles dominant in Europe, on

certain historical occasions, adopting in effect, formulas and
particular applications in their political and juridical rela
tions with the European States, which gradually have been
incorporated in international law. Nor can it be denied
that America has contributed in a notable way and with
noble ideals and generous conceptions, to the development
of those juridical standards which should regulate inter
national relations, without necessarily signifying the crea

tion of a special or different system of law."
No American publicist of today would be unwise enough

to claim that America can set up a system of international
law of its own. However, any student of the history of
the twenty-one American Republics can not help from
realizing that there are many special situations on this side
of the Atlantic that are not found on the other side. In
many ways our interests are different, in many ways our
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political ideas are different. Hence, as a natural conse

quence, while the twenty-one American Republics adopt as
a whole the world-wide system of international law, at the
same time they feel that there should be additional pro
visions to take care of their special circumstances.
Project No. 3, giving a declaration of Pan-American

unity, cooperation, and lack of desire of conquest, was

treated at some length in our first article, so no further
reference will be made to it here.

Project No. 4 gets down to the immediate business at
hand and gives a clear-cut statement of the fundamental
bases of international law. It covers the nature and extent
of international law, the elements of general international
law, the sources, the obligatory force in America of inter
national rules, customs and practices, abrogation of these

rules, the development and interpretation of these rules in

America, the value of national laws, diplomatic precedents,
arbitral awards, and opinions of publicists, and the sanc

tions of international rules in America.

Article 3 of this fourth project is an interesting one,.

making, as it does, international law to form part of the
national legislation of every country. It states that "in
matters which pertain to it it should therefore be applied
by the national authorities as the law of the land." As

explained in the first article of this series, this is entirely
in accordance with the laws of the United States which,
from the very beginning, have insisted that international
law is a part of the law of the land and as of much effect
as any other municipal law. Our Supreme Court, and all
the courts of this country, are bound to apply international
law wherever there is a case for its application. England
has the same system. Germany, by its new Constitution,
has incorporated a constitutional provision to this effect.
Austria has done likewise. It is becoming to be more and
more recognized throughout the world that international
law should not be considered as a thing apart, but that it
is actually part of the national law of each country.
This gives food for thought to those who say that inter

national law is not really law because it has no sanction.
Even if international law has not an international sanction
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of force, present practice gives it a national sanction. Be
cause in a large number of cases questions as to the appli
cation of international law apply to individuals and not to

states, and therefore come up before national courts. When
these questions come up before a national court, whose rules
incorporate international law, the national sanction is back
of the court's decision just as much as if there had been

question of application of a municipal law.
The last three articles of project 4, covering the sanctions

of international rules in America, should command special
interest. According to them "the observance of interna
tional law rests principally upon the honor of the Ameri
can Republics under the sanction of public opinion. The
American Republics have the right to protest against viola
tion of international law, even if those violations do not

directly effect them." The last clause of this article�

"even if those violations do not directly affect them"�

shows the attitude the American Republics take toward
international law as a whole, as being a heritage of all the
civilized nations, and that any one of them has a right to
protest a violation of it, even though not directly affecting
itself. This right has been used by many nations many
times. Thus Austria, France and Prussia protested against
the action of the United States Federal Government, in
removing from the British Steamer "Trent" Messrs. Mason
and Slidell, who were agents of the Confederate States on

their way to Great Britain. England claimed, and right
fully so, that the "Trent" was a neutral ship on the high
seas on a voyage between two neutral ports, and that the
Federal American authorities had no right to stop it.
Austria, France and Prussia were justified in joining in
the protest.
Unlike the covenant of the League of Nations, the sanc

tion back of American international law does not contem
plate either force or threat of force. Thus Article 22 of
project 4 states that "American Republics directly injured
by a violation of international law may address themselves
to the Pan American Union in order that it may bring
about an exchange of views on the matter. They may also
have recourse to moral sanctions, such as an appeal to pub-
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lie opinion, the publication of the official correspondence
showing wherein the Nation was at fault, a request for
arbitration, the severance of diplomatic relations."
As is well stated by Doctor James Brown Scott, Chairman

of the Committee that presented this project, "There is no

permanent guarantee of material security in force expressed
in terms of armies, navies, and economic pressure. The

only permanent guarantee is justice expressed in terms
of law."

A definition of the term "Nation," and a statement that
all Nations are legally equal, is the matter covered in the
the next project.
Project No. 6 occupies itself with a matter that has been

the subject of much confusion among students of inter
national law, namely, the question of recognition of new
nations as distinguished from the recognition of new gov
ernments. It states that:
"The recognition of a Nation by an American Republic

has for its object to accept its personality with all the rights
and all the duties established by international law.
"The recognition of the Government of a Nation has

merely for its object to enter into diplomatic relations with
the said Nation, or to continue the relations existing.
"The political existence of a Nation is independent of

any recognition. It has consequently the enjoyment of the
fundamental rights, and it is bound by the fundamental
obligations mentioned in the 'Declaration of the Rights and
Duties of Nations.'
"Every legally constituted Government has the right to

be recognized. Refusal of recognition by one of the Repub
lics may be considered an unfriendly act.

"Every abnormally constituted Government may be rec

ognized if it is capable of maintaining order and tranquility
and is disposed to fulfill the international obligations of the
Nation."

The last sentence is of particular interest as it goes a

long way toward explaining the attitude of the United
States Government in refusing to recognize the Russian
Soviet Government ; namely, on the ground that the Soviet
Government has not manifested the intention to fulfill its
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international obligations toward other nations and the citi
zens of other nations. This project gives the traditional

policy of the United States Government, though there have
been several departures from it. One was the case of Sec

retary of State Seward, who refused to recognize one of the

revolutionary governments in Latin America during the
Civil War in the United States, mainly because he feared
for the effects it might have toward encouraging other gov
ernments to recognize the Confederate States. The other
case was when President Wilson refused to recognize the
recent revolutionary government in Mexico because it was

revolutionary. In view of the history of the United States,
it is hard to understand how any American administration
can refuse to recognize a government merely because it
results from revolution. Our own government sprang from
revolution ; in spite of that fact it claimed very vigorously
that it was entitled to the recognition of other nations, and
as a matter of fact did gain the recognition, first of France,
then of Holland, and then of the other European countries.

The "Declaration of the Rights and Duties of Nations" as

included under project No. 7, has already been covered in
the first article of this series. It needs no further mention
here.

One of the most interesting of all the projects is No. 8,
which Americanizes the Monroe Doctrine. The "hands-
off" policy embodied in the Monroe Doctrine, was announced
by the North American Republic and although it affects
the interest of all the American Republics, the United
States has at all times assumed responsibility for its appli
cation. With the rapid rise in power of many of our Latin
American neighbors, there has been considerable criticism
of the attitude of the United States Government in assum

ing what some are pleased to call a "paternal attitude."
Nations such as the Argentine, Brazil, Chile, and the other
Latin-American nations, feel that they are more than com

petent to take care of themselves, and that any intimation
of a protectorate from any nation can not be tolerated by
them. For this reason on several occasions some of the
Latin-American Nations have intimated that they would
prefer to have a joint Declaration embodying in substance
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the principles of the Monroe Doctrine, but as a joint affair
of all of the American Republics. Up to date the United
States of North America has not seen fit to approve such

suggestions. Secretary of State Hughes gave an interest

ing statement in reference to this in January, 1925, when
he stated that "Pan American cooperation rests upon the
conviction that there are primary and mutual interests
which are peculiar to the Republics of this hemisphere, and
that these can best be conserved by taking council together
and by devising appropriate means of collaboration"; that
the Monroe Doctrine is "designed to thwart measures of

aggression" and that "it is opposed (1) to any non-Ameri
can action encroaching upon the political independence of
American States under any guise, and (2) to the acquisi
tion in any manner of the control of additional territory
in this hemisphere by any non-American power." He went
further to state that "it was not intended to give cover

to any aggression by any new world power at the expense
of any other." He said that the United States did not
claim any over-lordship over the Latin-American Nations,
and that in particular reference to the Monroe Doctrine
that there was no reason why every one of our sister Re
publics should not have and formulate a similar principle
as a part of its own foreign policy. If the Latin-American
Nations ratify this project they will have put into effect
the suggestion embodied in the remarks of Secretary
Hughes.
Project No. 8, Americanizing the Monroe Doctrine, states

that:

"The following principles are declared to constitute Amer
ican Public Law and shall be applied and respected in
America by all Nations :

"1. The American Republics, equal before international
law, have the rights inherent in complete independence,
liberty, and sovereignty. Such rights can in no way be
restricted to the profit of another Nation, even with the
consent of the interested American Republics.
"2. No American Republic can cede any part whatever

of its territory to a non-American Nation, even if it con

sents to do so.
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"3. No Nation shall hereafter, for any reason whatso

ever, directly or indirectly, occupy even temporarily any

portion of the territory of an American Republic in order
to exercise sovereignty therein, even with the consent of
the said Republic.
"4. No Nation has a right to interfere in the internal

or foreign affairs of an American Republic against the will
of that Republic. The sole lawful intervention is friendly
and conciliatory action without any character of coercion."
The last half of this project is characteristic of the en

tire code, in as much as it never threatens to use force to

make effective the provisions of the code.

Article 2, of project No. 8, states that:
"In case of violation of the provisions of the preceding

articles by one or more Nations; or, in general, in case of
menace, offense, or acts of violence, individual or collective,
committed by those Nations with respect to an American
Republic, the continental solidarity will be affected thereby,
and any American Republic may address the Pan American
Union with the object of bringing about an exchange of
views on the subject."
A careful study of the Monroe Doctrine and its applica

tion since its original pronouncement, over a hundred years
ago, shows that the only real sanction back of it up to date
has been force, and mainly the force of the United States.
For example, when the United States Government was in
volved in a life and death struggle with the Confederate
States, several of the European Nations promptly took ad
vantage of the situation to violate the Monroe Doctrine.
With the aid of France the ill-starred Emperor Maximillian,
was installed as ruler of Mexico. Spain took advantage of
the opportunity to go into Santo Domingo. As soon as the
Federal Government won the war and had sufficient force
at its disposal to cope with these violations, it promptly
threatened the use of force, which was sufficient to cause

France to withdraw its support of Maximillian, who was

killed soon after. Spain did not wait for the hint, but

promptly evacuated Santo Domingo.
Another violation of the Monroe Doctrine, scarcely ever

mentioned, is the occupation of Belize (or British Hon-
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duras) by the British Government. This occupation took

place after the proclamation of the Monroe Doctrine and
has been continued to date. If the new project, making
the Monroe Doctrine a Pan-American Doctrine, is finally
adopted, it will make it practically impossible for any
European nation to take advantage of the temporary em

barrassment of any American nation to violate this doc
trine, as the other American Republics would be on hand
to defend it.

The scope and importance of the Pan-American Union
is much enhanced by project No. 9. This organization,
which at present is housed in one of the most beautiful
buildings in the world, has been doing very valuable work
ever since its institution a few years ago. The project
announces that "the Pan-American Union is a permanent
organ of conciliation and cooperation between the Republics
of the New World. All the American Republics have the
right to be represented in this Union on the basis of

equality."
In past times the governing board of the Union was-

composed of the diplomatic representatives of the American
Republics,' accredited to the Government of the United
States at Washington, together with the Secretary of State
of the United States. On several occasions in the past it
has happened that a government was not recognized by the
United States and had no representative at Washington
and hence had no representation in the Pan-American

Union. The project remedies this defect by saying, that
where for any reason an American Republic may not have
a diplomatic representative accredited to the Government
of the United States, it may appoint a special representa
tive to the Board of the Union. Under the able leadership
of Dr. L. S. Rowe, the Pan-American Union has been ren

dering invaluable services to the cause of Pan-Americanism
and the general prosperity of the twenty-one American

Republics. This new article by increasing the scope of the
work of the Union can do much toward making its work
broader and more effective.

The tenth project deals with the extent of national do
main, control over territorial seas, straits, bays, canals,
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lakes, etc. The committee of the American Institute of
International Law preferred to draw up articles covering
this without putting in the definite number of miles. This
leaves it open for future discussion. When the matter

was being discussed there seemed to be considerable senti
ment in favor of extending the jurisdiction of American

Republics beyond the traditional three-mile limit.

The rights and duties of nations in territories of dispute
on the question of boundaries are covered by project No. 11.
The questions of jurisdiction of territory, persons, com

mercial vessels, warships, etc., are covered under the

general heading of jurisdiction by project No. 12. In this
connection some of the members of the committee have

thought that there should be a project on nationality and
naturalization, as they frequently affect jurisdiction. How

ever, objections were raised by some that these matters
were covered by the constitutional laws of the various Re

publics, and that they could not be adequately dealt with
in conventions. Latin-American laws are to a large extent
derived from the European Law, or Civil Code. The Euro

peans to a large extent consider questions of nationality
as not being a part of Public International Law, but more
properly falling under the heading of Private International
Law (usually called Conflict of Laws in the United States) .

Therefore some members of the committee felt that na

tionality and naturalization were not proper subjects for a

code on public international law. One of the members of
the committee urged also a project to cover the succession
of states, and also plebiscites. The one on succession was

omitted as not being timely ; and the one on plebiscites was

also omitted because the Tacna-Arica incident made de
tached judgment on this question rather difficult.
The international rights of natural and juridical persons

(corporations, etc.) are given in project No. 13. Among
others they include freedom of the press, freedom of con
science, freedom of worship, freedom of commerce, naviga
tion, and industry, of the right to fair trial, etc. The right
of every Republic to determine what persons it shall permit
to enter its territory and to whom it may eventually concede
nationality is given by project No. 14 on immigration.
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Though very brief, this article is of the highest importance,
as immigration is one of the gravest problems facing a

number of the American Republics today. It has always
been the contention of the United States that such ques
tions are exclusively within the discretion of the Nation
in question; this project would confirm this right.

The responsibility of Governments is fixed by project
15, which obliges each Government to maintain on its own

territory, the internal order and governmental stability in

dispensable to the fulfillment of international duties.

Diplomatic protection of the nationals of one Republic in
the territory of another is the subject matter of project
No. 16. The general tenor of this project is to place for

eigners and citizens on approximately the same basis, as

far as protection goes.
The subject of extradition is covered in great detail by

project No. 17, which is almost identical with the project
drawn up by a previous commission of jurists meeting at
Rio de Janeiro in 1912, on a recommendation adopted by the
Third Pan-American Conference. It is recommended that

anyone interested in the subject of extradition read care

fully all of the articles contained on the five pages allotted
to the subject of extradition in the projected code. The
whole subject is stated clearly and concisely, but completely.
It makes extradition obligatory, with certain limitations.
A nation which refuses to deliver up one of its own citizens
shall be obliged to prosecute and try him on its own ter
ritory. A person extradited for a crime can be tried in
general only for the crime for which he was originally
extradited.
Freedom of transit is covered by Project No. 18, which

is adapted, to a large extent, from the convention on this
subject drafted at Barcelona, in 1921, under the auspices
of the League of Nations and to which many countries are

parties.
Navigation of international rivers is taken up in project

No. 19, and a later development of modern civilization,
aerial navigation, is taken up in project No. 20. This
latter project is adapted from the convention for the regu
lation of aerial navigation signed at Paris, October 13, 1919.
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It recognizes that every nation has complete and exclusive
sovereignty over the air space above its territory. Free
transit is allowed under certain limitations. No American

Republic shall, except by special and temporary authoriza
tion, permit the flight above its territory of an aircraft
which does not possess the nationality of an American
Republic.
Project 21, on the general subject of treaties, states

among other things that as a general rule the right of
ratification is understood to be reserved. Treaties must be
executed in good faith and cannot be modified except by
an amicable agreement of the parties which have signed
them. This last provision brings to mind that according
to the municipal law of the United States, our Congress
can always pass laws which supersede or violate previous
treaty provisions. Such enactments of Congress are bind
ing on all the courts of this country, though of course, they
do not absolve the United States from its international
obligations. Where a citizen of a foreign country would
be injured by such an act of Congress in violation of a

treaty, he would have no recourse in the courts of the
United States, but he could take up the matter through
diplomatic channels.

One of the oldest branches of international law is the one

covering the rights and duties of diplomatic agents. This
is stated in detail in project No. 22. In general it follows
the usually accepted rules on this subject, though there
are some provisions that furnish new and special interest.
For example, according to Article 9 a national of the coun

try in which his functions are to be exercised, cannot be
appointed a diplomatic agent without the consent of his
government. Students of international affairs will remem
ber in this connection the famous case of Anson Bur-
lingame, a former diplomat of the United States to China,
who was so successful in Chinese affairs that later on the
Chinese Emperor appointed him ns Minister Plenipotentiary
to negotiate in his name a treaty with the United States.
This is the famous treaty of 1868. Though a citizen of the
United States, Mr. Burlingame was entirely persona grata
to the United States and was very successful in his negotia-
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tions with the United States on behalf of China. As a

general rule nations object to having their own citizens

represent foreign governments in negotiations with them.
Article 10 of this project stipulates that no nation may

appoint a diplomatic representative to another nation with
out previously obtaining the approval of the latter. The
nation objecting to proposed persons is not obliged to
state the reasons for its objections. Members of mixed
commissions, arbitrators, etc., have the same immunitv as

regular diplomatic agents. An interesting provision is
contained in Article 27 to the effect that a diplomatic agent
shall not be exempt from local jurisdiction even during the
exercise of his function in the following cases: "1, for real
actions including possessory actions, relative to immovable

property situated in the territory where the agent is ac

credited, and which is neither the house he occupies nor

that of the legation,
"2, for actions connected with his capacity as heir or

legatee of an estate settled on the territory of the coun

try to which the diplomatic agent is accredited,
"3, for actions resulting from contracts executed by the

diplomatic agents which do not refer to the seat or fur
nishings of the legation, if it has been expressly stipulated
that the obligation must be fulfilled in the country where
the agent is accredited,
"4, in case of waiver of diplomatic immunity, which,

however, cannot occur without the consent of the govern
ment which the agent represents." Article 28 specifies that
the diplomatic agent may refuse to appear as a witness
before the courts of the country to which he is accredited.

Immunity given to diplomats in transit to a third country
to which they are duly accredited is the subject covered
in Article 29.

Project 23, treating of Consuls, makes no provision for im
munities for them unless it is by custom or special con

vention between the respective countries. In order to
stimulate intellectual cooperation between the countries
projects 24 and 25 provide for exchange of publications and
of professors and students.
The twenty-one American Republics have so frequently

occupied the role of neutral in the various wars that have
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been menacing civilization during the past century, that it
is fitting they should draw up a clear and complete state
ment of the rules of maritime neutrality in project No. 26.
For example, it states that a merchant ship must not be
rendered unseaworthy until the crew and passengers have
been first placed in safety. In view of the last war, and the
contentions of Germany, it states explicitly that belligerent
submarines are not under any circumstances exempt from
these rules. If submarines cannot capture merchant ves
sels in conformity with these rules, existing international

law requires it to desist from attack and seizure and to

permit the latter to continue on its way. Following the
usual policy of the United States, article 13 of project 26
states that a careful distinction must be drawn between
acts of assistance on the part of neutral nations and com

mercial acts on the part of the individual. The first only
are contrary to neutrality. In accordance with the theory
laid down by our government in the Alabama claims case,

Article 18 states that the governments of neutral American
Republics are bound to employ the means at their disposal
to prevent the fitting out or arming of any vessel within
their jurisdiction, which they have reason to believe is in
tended to engage in hostile operations against a power
with which they are at peace. They are also bound to

display the same vigilance to prevent the departure from
their jurisdiction of any vessel intended to engage in hostile
operations and which may have been wholly or partially
adapted for use in war within the said jurisdiction. How
ever, according to Article 19, no neutral American Republic
is bound to prevent the export or transit, for the use of
either belligerent, of arms, ammunition, or in general any
thing that may be of use to an army or fleet. Attached to
this project are a number of voeux (wishes) one of which
is so unusual that it is worthy of quotation. It states "that
it is to be formally forbidden to maintain a commercial
blockade in any manner whatsoever of the ports of belliger
ents and the maritime zones bathing their coasts." To the
writer there seems to be small chance that any group of
nations would agree to such a provision, as a commercial
blockade has often proved one of the most effective means
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for nations to obtain redress. However, this wish is not
one of the formal articles of the code but is merely the ex

pression of a hope.
The Hague Convention of 1907, for the Pacific Settlement

of International Disputes, is reproduced to a large extent in

Project No. 27, covering good offices, mediations, commis
sions of inquiry, conciliations, friendly compositions, and
arbitrations.

Project No. 28 provides for a Pan-American Court of
Justice modeled to a large extent after the project of the
Commission of Jurists at the Hague, who originally drew
the draft for the Permanent Court of International Justice
of the Hague. It is well to note in this connection that a
number of the recommendations of the Commission of
Jurists were not adopted by the League of Nations, and
hence are not in effect in connection with the present Court
at the Hague. It is well to note also that the draft of the
Permanent Court now sitting at the Hague is largely the
work of two famous Americans, Elihu Root and James
Brown Scott. Dr. Scott is also chairman of the committee
that drafted the present proposed code of international law.
Project 27 permits the parties in conflict to submit their

disputes of a legal nature to the Permanent Court of Inter
national Justice at the Hague if they desire.
Project 28 furnishes them with a strictly American Court

if they care to use that. Appearance before either court is
entirely voluntary. A project for a Pan-American Court of
Justice was submitted at the Fifth Pan-American Confer
ence by Costa Rica. Eleven of the eighteen Republics pres
ent at the last Pan-American Conference approved the mo

tion of Costa Rica for the establishment of such a court.
It is not surprising that the present proposal for a Pan-
American Court came from one of the Central American
countries. As a result of the Central American Peace Con
ference, held in Washington in 1907, a Central American
Court of Justice was established, with headquarters in the

City of Cartago, in the Republic of Costa Rica. This aroused
such interest in the United States that Andrew Carnegie
provided the funds for the erection of a beautiful court
house. By the original agreement, the court was to operate
for a period of ten years after the last ratification. Un-
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fortunately the convention was not renewed at the con

clusion of the original period. There has been a strong
feeling for some time among prominent statesmen among

the different American Republics that complete cooperation
between the twenty-one Republics can not be assured unless

there is some tribunal for the interpretation of agreements
and conventions between the American Republics. In many

ways the project of the Pan-American Court of Justice has

carried the logical development much farther than the court
at the Hague. An interesting feature of the new court is

that it provides both a Court of First Instance and a Court
of Appeals. There are twenty-one American Republics, and
each of them is to have one member on the court. A unique
provision of this project is that a Canadian jurisconsult is
to be requested to serve on the court. This would bring the
total membership up to twenty-two persons, or eleven for

each court. The designation to each of the courts will be
made by lot, except that the representatives from the United
States and Canada will not sit on the same court. The pur
pose of this ingenious arrangement is to insure that on both
courts there will be a representative of the Anglo-American
system of common law, as all of the other Republics follow
substantially the continental civil law. The court is to be
established in the City of Havana, Cuba. As is done in the
United States Supreme Court, all questions are to be decided

by a majority of the votes of the members present at the
hearing. A right of appeal to the upper court is allowed.
The decision of the court of appeal shall be final. It is felt
that the establishment of this court would be the final link
in the chain to form a real union between the American

Republics. The legislative end is already being taken care

of by the regular Pan-American Conferences, the executive
end will be taken care of by the Pan-American Union, and
the court would furnish the judicial end. It is well to note
that this Union would have only the power to recommend
and not to command. To a large extent the rule would be

unanimity rather than majority.
Project 29 takes up measures of repression short of war,

such as severance of diplomatic relations, pacific embargo,
non-intercourse, retortion, reprisal, hostile embargo, pacific
blockades. We can not do better here than quote from a
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recent address of Dr. James Brown Scott, chairman of the

drafting committee, to the following effect : "The Executive
and the members of the institute do not look with favor

upon the exercise of those so-called peaceful measures.

There can be no objections to the severance of diplomatic
relations when a country is of the opinion that it is useless
to attempt further negotiation. A country undoubtedly has
a right to prevent its citizens from trading, but it must be
said that the exercise of either is the evidence of unfriendli
ness. The suspension of intercourse is a step further, and is

distinctly unfriendly. As regards the balance of the reme

dies, it can only be said that they involve force, but that
force, confined within certain limits recognized by inter

national law, is not to be considered as war. It is to be
feared that this is an inaccurate, or at least misleading
statement, as a large nation would not be inclined to allow
the exercise of any of these so-called pacific remedies

against itself and its interests without a declaration of war.

They are war-like acts, which, if committed by the Great
Powers, are endured by small nations. It is believed that

no small nation would seek to apply any of the remedies
contained in the second group to a Great Power; certainly
there is no instance of a pacific blockade of the ports of a

great nation by one of the smaller countries. Remedies

which are the prerogative of the great and incapable of

heing used by the small should not be considered just, and
the rules regulating their exercise as derived from justice.
However, they have been included in a project of convention,
with a preamble denouncing their employment, and neither
the Executive Committee nor the members of the Institute

present at Lima would have recognized them even to this

extent, had it not been that the small states of America
have been on more than one occasion their victims. A step
beyond those so-called pacific remedies would be war under

international law."
The shortest and last of all the projects is by far the

most important. Under the heading of Conquest, it states
that:
"The American Republics * * * animated by the desire

of preserving the peace and prosperity of the continent, for
-which it is indispensable that their mutual relations be
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based upon principles of justice and upon respect for law,.
solemnly declare as a fundamental concept of American

international law that, without criticising territorial acquisi
tions effected in the past, and without reference to existing
controversies�

"In the future territorial acquisitions obtained by means

of war or under the menace of war or in presence of an

armed force, to the detriment of any American Republic,.
shall not be lawful ; and that

"Consequently territorial acquisitions effected in the

future by these means can not be invoked as conferring
title; and that
"Those obtained in the future by such means shall be con

sidered null in fact and in law."
Curiously enough this project is strictly a peace proposal

and does not intimate in any way that force should be used
to insure its operation. It means simply that none of the

contracting nations will recognize any territory gained by
conquest. If safes did not contain valuables, robbers would
not try to open them. Many of the world wars would never

have been fought if the nations engaging in them had not

hoped to gain territory by them.
Article 30, of the proposed new code, takes away the in

centive for war. This is the American method of outlawing
war. As one well-known American writer put it, this is an

American Article 10. The famous Article 10 of the League
of Nations Covenant provides that the members of the

League shall respect and preserve as against external ag
gressions the territorial integrity and existing political inde
pendence of all members of the League. In case of threat or
danger of such aggression the Council of the League shall
advise what the members of the League shall do. The
United States refused to accept this covenant. Experience
has shown us that the members of the League of Nations
themselves are not carrying out in practice this clause,
though they have agreed to it. The new American Article
10 leaves out all mention of force. Many of our greatest
American statesmen, from the very beginning, have argued
against the right of conquest. Thomas Jefferson, as Secre
tary of State, insisted that conquest was inconsistent with
the principles of American Government. A famous sue-
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cessor to Thomas Jefferson, Mr. James G. Blaine, also
favored the idea of non-recognition of the right of conquest.
He was head of the first international conference of the

Americas, held in 1890, which conference passed as a recom

mendation "that the principle of conquest shall not, during
the continuance of the treaty of arbitration, be recognized
as admissible under American public law." Another great
American Secretary of State, Charles Evans Hughes, has

recently taken the same stand. It is well to note that this

project states specifically that it does not criticise territorial
acquisition affected in the past. The nations are to start
with a clean slate.
The proposers of this new code do not contend that it is

perfect, or that it is by any means complete. They do say,
and with reason, that it represents an honest effort to pre
sent a working basis to be used by the twenty-one American

Republics to solve their international differences and to in

sure fruitful cooperation between them. It is the work of
some of the greatest international lawyers and statesmen
of modern times, and it represents ideas that have been
considered most carefully and debated back and forth,
not only from the point of view of theory, but from the

point of view of practical experience, so that the best
possible plan could be proposed. Whether the code is

adopted as a whole, or in part, or not at all, it will have been
a great contribution to modern civilization as affording, for
the first time, a practical code drawn up by practical men as

the basis of practical discussion between twenty-one of the
most enlightened nations on the face of the globe. A code
drawn up at the request of nations who have always been
animated by the highest respect for justice and peace, whose
international records have been unusually clear of stain
that has been found on the records of so many nations in

past history ; drawn up by nations that are young, enthusi

astic, prosperous and peaceful, nations that have been
favored by nature itself�what better background could we

hope for in a successful code than that which is furnished
in this case ? In any event, the code should furnish much
ground for fruitful discussion of a progressive kind toward
clarifying and improving the rules which govern the con

duct of nations between themselves.



THE LEGAL SETTING OF RADIUM
AND X-RAYS

By F. REGIS NOEL, LL. B., Ph. D., of the District of Columbia Bar.

rT,HE generous outpouring of American tribute to Madame
Curie on her recent visit displayed a cross-section re

sulting from utility of her discovery and its development�
the gratitude and utmost appreciation of well-minded and

properly disposed humanity; but there is another phase of
the use of radium and its sister remedy, the Rontgen
X-rays, which is morbid, regrettable and probably known
only to operators of the methods, lawyers and insurance
companies. Radium and X-rays may be typified by Phaeton
of old. The Sun is undoubtedly the most beneficent of
nature's endowments, but, in the hands of an amateur
became a blight not only to humans, but to the gods, and
called forth Jupiter's thunder. Strikingly similar as the
radiation of radium and X-rays may be to the effects of the
glowing splendor of the sun, the simile is further enhanced
when it is considered that these benefactions often become
the instruments for harm in the possession of quacks,
empirics and incompetents, indeed, they have become the
perverted tools of commerce in the hands of hairdressers
and masseurs. There is always in the medical profession
a group of ill-equipped adventurers and self-exploiters, who
make all sorts of fraudulent and ridiculous assertions, per
haps perform reckless operations, for the purpose of obtain
ing notoriety and fortune or the exploitation of some

panacea which will ring the cash register at the expense
of a gullible and confiding public. The members of this
group are among the most detestable of men. On a plane
not quite so low in the profession there is a class of pseudo-
scientists composed of men who occupy a quasi-reputable
position and seek by every means to aggrandize a falsely
founded career, even resorting to deliberate falsification of
their observations or proclaiming discoveries in pathology
or therapeutics which they know to be false, but which
they hope may escape scrutiny and condemnation for a time
because of the obscurity of scientific data or the intricacy

50



THE LEGAL SETTING OF RADIUM AND X-RAYS 51

of the problem which they pretend to have solved. Far
above these sordid groups is the great body of real workers
in the field of medical science, men filled with eager enthu
siasm to be helpful to sick human beings and burning love
for truth and their profession which often leads them to
immolate themselves on the altar of human progress. Even
the iconoclast Voltaire recognized the outstanding virtues
of these men when he wrote the following tribute: "But
nothing is more estimable than a physician who, having
studied nature from his youth, knows the properties of the
human body, the diseases which assail it, the remedies
which will benefit it, exercises his art with caution, and pays
equal attention to the rich and to the poor." 1 It may be
stated confidently that the members of the two former
classes deserve little recognition of their rights or protec
tion before the courts. On the other hand, the members
of the last class merit every indulgence that justice will
afford. We shall limit the discussion to them, for the whole
stream of legal authority in which we are interested con

templates them, alone. It was fitting that the very first
Court decision relating to the use of X-ray, Smith vs. Grant
in 1896,2 one year after Rontgen announced his process, rec

ognized the value of true medical science to humanity and
announced the attitude of the law toward its development,
the Court saying: "During the last decade no science has
made such rapid strides forward as surgery. It is mani

festly a scientific profession, alike interesting to the
learned and unlearned. It makes use of all science and
learning. It has been of inestimable value to mankind. It
must not be said of the law that it is wedded to precedent ;
that it will not lend a helping hand. Rather let the Courts
throw open the door to all well-considered scientific dis
coveries. Modern science has made it possible to look be
neath the tissues of the human body and has aided surgery
in telling of the hidden mysteries. We believe it to be our

duty in this case to be the first, if you please so to consider
it, to admit in evidence a process known and acknowledged
as a determinate in science."

1 Philosophical Dictionary.
2 Chicago Legal News, 1896, Vol. XXIX, p. 145.
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A recent decision in the Supreme Court of the District of
Columbia, Mullen vs. Hazen and Eichenlaub, awarding a

verdict for $20,000 for the plaintiff, fortunately later set

aside, has caused turmoil among the members of the medi
cal profession, has shocked the sense of justice of the legal
profession, has scared the insurance companies, has brought
to public attention most forcefully the morbid and regret
table side of the use of radium and X-rays, and, finally,
made an article on the legal aspects of the use of radium
and X-rays timely.
As this article will probably be read by more law stu

dents than practitioners, it will not be presumptuous to
review, briefly, the history of the development of these two

processes and to give a general account of the methods by
which they are used.
The X-rays were discovered in November, 1896, by Wil-

helm Conrad Rontgen, Professor of Physics at the Royal
University of Wiirzburg. The discovery was the result of

many years of experimentation, during which Sir Wm.
Crookes, Lenard and Herz, among others, made notable con

tributions. In outline, the apparatus is simple, consisting
of a more or less exhausted vacuum tube, actuated by an

electric current, causing the rays, which must then be
focused or directed. Rontgen was exciting one of the tubes
designed by Sir Wm. Crookes, with a concave cathode, when
he noticed that some crystals of platinocyanide of barium,
lying at a distance, fluoresced. He concluded, hastily, that
the light from the tube produced some chemical reaction
on the barium salt, placed various objects between the
source of the radiation and the salt and ascertained that
the mysterious, invisible radiation would penetrate any
opaque material .in ratio, roughly, with its density. Being
able to distinguish these rays from those announced by
Crookes, Lenard and Herz, but being unable to determine
their exact nature, he termed them X-rays, suggested by
the indefinite "x" in methematical formulae. Excluding
ordinary light, Rontgen was able to obtain shadowgraphs
of various opaque objects on photographic plates, including
an image of his own hand with a silhouette of the bones.
Thus arose one of the principal uses of X-rays in medicine�
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the skiagraph. A little later, Rontgen coated a piece of

cardboard with an emulsion of barium platinocyanide and
used it as a fluorescing screen or fluoroscope, the first crude
step in fluoroscopy. The advantage of the discovery was

instantaneously recognized throughout the world, and phy
sicists, electrical engineers and practical physicians greatly
improved the method after intensive and widespread ex

periment. In an incredibly brief period operators were mak
ing routine examinations with X-rays for fractures, dislo
cations and foreign bodies.

During this period of development, many experimentors,
notably Shiff and Freund, noticed that persons exposed to
the X-rays developed an erythema of the skin. In some

instances a dermatitis or even a deep ulceration resulted.
These were recognized as X-ray reactions, and it was only
a few months after Rontgen's original announcement that
the use of the method was suggested in the external treat
ment of diseases. The fact that the new agent seemed to
have a beneficent effect on malignant tissues led immedi

ately to the belief that there was at last a cure for this
disease. It was promised as a cure for tuberculosis, nevus,
hypertrichosis and cancer. Unfortunately, all of these

prognoses have not been accomplished, but, after many dis

appointments and refinements, the X-ray has come to be
recognized as of great value in the treatment of many skin
and tissue ailments, thus constituting its second principal
use in the field of surgery.
The therapeutic value of radium is limited to the latter

principal use of X-rays, only, although its utility in that
field is, perhaps, more extensive than the rays, that is, it
sometimes accomplishes results not obtainable by the rays
in the treatment of ailing tissues.
Radium is not found in a pure state in nature, but is com

bined with chlorine and bromine as radium chloride and ra

dium bromide. The commercial source is pitchblende, after
uranium has been extracted. The phenomenon of radio-ac
tivity was first observed by Professor A. Becquerel, of

Paris, in 1896, during a study of uranium. Madame Sklodow-
ski Curie took up the study of uranium as a doctor's thesis
on radio-activity and found that the element thorium demon-
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strated similar properties to those of uranium. She pro-
ceded to test natural minerals containing uranium and
thorium in an effort to ascertain which of the two produced
the greater radio-activity. Some of the minerals examined
were found to be more radioactive than pure uranium or

thorium and the uranium minerals displayed four or five
times the radio-activity to be expected from the percentage
of uranium present. It was readily concluded that there
was present some radio-active element, previously unknown
and unaccounted for, which was far more active than either
uranium or thorium. Mme. Curie obtained the grant of a
ton of uranium residues from the State Manufactory at

Joachimsthal, Bohemia, and proceeded to separate the un

known, active substance. She found that two very active
and previously unknown elements were present in the
uranium residues. One, separated with bismuth, she called

polonium, in honor of the country of her birth ; the other,
combined with barium, she called radium. The radio

activity of the latter substance, in its pure state, is at least
two million times as great as uranium. Any adequate de

scription of the segregation, study, and continued mystery
of the rays emanating from pure radium would fill volumes.

Shortly after M. and Mme. Curie announced their dis

covery to the French Academy, in 1898, Professor E. Ruth
erford noted that thorium emitted a gaseous radio-active
substance which was called an emanation. In the course

of a short time it was determined that there was a similar
but much stronger emanation from radium. However,
radium therapy arose from an accidental burn suffered by
Doctor Becquerel. In 1901, he carried a tube of radium in
his waistcoat pocket for several hours. About two weeks
later, a severe inflammation appeared beneath the pocket.
Although radium was expensive and difficult to obtain, ex
periments were conducted which conclusively proved that
radium emanations were capable of producing an inflamma
tory reaction in normal skin, and Besnier suggested the use

of radium as a therapeutic agent.
Unlike the X-rays, which are produced mechanically, the

rays of radium are spontaneous. Heat and light are con

tinuously given off without any apparent deterioration of
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the mass, which maintains a temperature of 1.5 degrees
Centigrade, above its surroundings. In practice, the two
methods are differently applied, of course. It is generally
known that the sound parts of the anatomy are protected
and the X-rays are trained, for a period and at a distance
predetermined by the operator, on the defective portion.
Naturally, all this must be done while the patient is present.
On the other hand, the application of radium is prepared in
advance, and many a patient has been disappointed, indeed
suspicious, because he did not actually see a bit of metal
more precious than diamonds. The radium is kept in a

properly constructed safe or container which conserves the
emanations and serves as part of the apparatus. By a series
of actions, reactions, combinations and separations within
the apparatus, the emanation is finally condensed in needle

applicators which, suitable protecting filters of lead, silver
or aluminum having been adjusted both for the purpose of
avoiding dosage to the healthful portion and retarding the
more active rays of the emanation, are applied to the lesion.
The retarding quality of the filter and the length of inten
sity of the dosage are determined by the skill and discre
tion of the surgeon.
The specific manner in which these two applications affect

a lesion may be briefly described to the layman, as follows :

They initiate a reaction. First, the infected cells are

atrophied by the burning of the rays, the infection is nat

urally eliminated, and, if the exposure has not been severe,

new, healthful growth replaces it in course of time, just as
a cut or burn heals in normal skin or tissue. "The exact

mode of action of X-rays is not definitely known; it seems
to be mainly on the nucleus, particularly on the chromatin
material and especially during the division of the cell. Its
action is not specific, but seems to inhibit growth so that
the cell dies from exhaustion or old age. It is assumed
further that undifferentiated and young cells are more

easily killed. A peculiar feature of the X-ray effect is the
latent period, which varies with different types of cells,
being short in the case of leukocytes and longer in epithelial
cells of the skin. The reason for this latent period has
not been satisfactorily explained.
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"The basis of X-ray therapy is the assumption (not ac
cepted by everyone) that tumor tissue is more susceptible
than normal tissue. Loeb explains this vulnerability by the
rapidity of growth, the generally unfavorable environment
and the lack of sufficient paraplasmic substance. The ques
tion of selective action has become of greater importance
with high-voltage X-ray applied to deep-seated tumors, be
cause of the normal tissue traversed by the ray and the cir
culating blood through the area treated, so that the effect
of the X-rays on different tissues becomes a matter of great
importance.
"The reaction of tumor tissue to X-ray and radium is

quite specific, but varies with the dosage, the nature of the
tumor and the susceptibility of the individual. After radia
tion of squamous cell carcinoma of the cervix, hyperemia is
the first change ; edema is noted in the stroma on the third
day, followed by exudation of lymphocytes and leukocytes.
During the second week nuclear changes in the cells occur,
the nuclei becoming swollen, homogeneous and hyperchro-
matic. The cell bodies are loosened and may fuse into giant
cells ; tumor aveoli begin to disintegrate ; there is abundant
leukocytic infiltration and mitosis no longer occurs. Dur
ing the third week after a single treatment, tumor cells
become necrotic and liquified, cell clusters are broken up or

compressed by lymphocytes. After four or five weeks, pyc-
notic nuclear fragments and agglutinated masses of chro
matin may be all that is left of the tumor masses, and cap
illaries and fibroblasts proliferate, forming granulation
tissue to replace the tumor tissue. If the dose is exactly
adjusted, the healing occurs without scarring. If dosage
is too great, vessels are destroyed and a dense hyaline scar

results, which prevents the reaction of the normal tissue.
"In X-ray therapy two cellular reactions occur, one a de

structive one on the tumor cells and the other a stimulative
one on the natural body defenses. For optimum effect, the
dose needs to be nicely adjusted. There is no such thing as

a "fixed carcinoma dose." The roentgenologist has three
biological variants and one stable factor. He is sure only
of the X-ray dosage, and has the individual patient, the
location of the tumor and the nature of the tumor as vari-



THE LEGAL SETTING OF RADIUM AND X-RAYS 67

ants. Radiological judgment, therefore, is more complex
and difficult than surgical judgment and demands more

fundamental knowledge of physics, chemistry, biology and

pathology." 3

It is at this point, when the patient is being subjected to

X-ray or radium treatments or exposures, that the ques
tion of legal liability arises. Obviously, from the above

general description, these two methods, so recently devised,
have not reached a stage too far beyond the experimental.
Much in regard to them still lies within the domain of "the
million acres of our ignorance." Until very few years ago the

operator had no absolute control or direction of the X-rays.
His control was largely an indirect one. No variety of tube
had been developed in which the current produced by gen

erators, induction coils or otherwise was constant in its
effect. Hence, from his X-ray apparatus, itself, an operator
could not know with precision how much dosage he had
given. It was necessary to resort to an indirect method for
�determination of the quality or penetrability of the rays.
In 1902 Holzknecht presented the first instrument for meas
urement of quantity, called the chromoradiometer. It con
sisted of a capsule containing a liquod of secret formula,
which, when exposed to the rays, near the part being
treated, changed color. By comparing it with a graduated
color index, the dose could be determined more or less ac

curately. This was the first of a long series of indirect
standards, perhaps, the most popular and reliable having
l>een the pastel system, along the same lines as those pre
sented by Holzknecht. It has been only recently, since the
invention of the interrupterless transformer and the Cool-

idge electron tube, two discoveries which revolutionized

rontgentherapy, that an operator of X-ray apparatus could

adjust and control his machine. With knowledge of the
troublous history of the development of the X-rays unob-

literated, conservative members of the medical profession
are hesitant to evaluate radium and predict its future. The

results, while encouraging, do not realize the exaggerated
reports of some of the earlier writers. Thus, while it must
be kept in mind constantly that these two processes are

* H. R. Wahl, Mo. St. Med. Assn. Jour., June, 1924, p. 173.
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not completely understood and fully explored, it must, at
the same time always be realized that they are employed in
the treatment of a class of human ailments which are

hazardous, chronic in relation to other treatments, critical
and very often in extreme stages of incurability. Hippoc
rates' observation among his "Aphorisms," most fittingly
applies: "Extreme remedies are very appropriate for ex

treme diseases." Another recognition of the true situation
was made by Butler, in "Hudibras" :

" 'Tis not amiss, ere ye're given o'er,
To try one desp'rate med'cine more;
For where your case can be no worse,

The desp'rat'st is the wisest course."

The number of claims for damages alleging malpractice
has been increasing and was greatly accelerated because
of the publicity recently given to several suits. It has

always been realized that there are many inherent dangers,
both to the operator and the patient, in the high tension
current and in the use of the X-ray for radiographs, fluoro
scopic work, and both X-ray and radium therapy. These
several suits seem to have started a stampede for the Courts
in many unmerited cases. Before looking at the law which
is applied in these cases, it may be worth while to examine
the factors which cause these suits.
The first great cause is undoubtedly the nature of the ail

ments treated. Being critical cases they are pregnant with
trouble for anyone who touches them. The physician who
treats such a case goes miles to seek trouble, yet, it seems,
he can not do otherwise. A practitioner owes it to him
self and to his profession, to be entirely frank with such a

case, to require the patient to execute a proper waiver to the
effect that he is assuming the risk and waiving suit or dam
ages for the result. This will be complete protection for
the careful, well-equipped and skillful operator. It will not
as a matter of law relieve the practitioner from liability in
damages for proven ignorance or neglect.
Secondly, in practically every reported case a claim is set

up that the doctor promised a cure�just the opposite to
what he should do. It is undoubted but that promises are

too often made as an inducement ; but the doctor who does
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so sticks his head in the lion's mouth. How does he know
that the patient whom he sees an hour or so during a month
is following his directions the other seven hundred hours,
that he is not doing something, wittingly or unwittingly,
detrimental to a cure, indeed, that he is not applying home
or quack remedies to subdue an itch! The psychological
reaction to the patient, his friends and associates when
brought face to face with a bad result, if "anything at all
exaggerative may have been said by the practitioner, leads
the plaintiff to swear to things which never were said, on
the side of the controversy which remembers and exagger
ates every detail of his own case, while the defendant, on
the other side has had his mind engaged on a multitude
of cases and does not know, positively, what details hap
pened in regard to any one case. Any physician, in a haz
ardous case, who does not take advantage of an adequate
precaution must be characterized by the word "fool." There
is no other word which applies. A complete record of every
case should be completed and preserved at least during the

period covered by the statute of limitations, counting the
start of the period from the last treatment. The records
must be kept longer if the patient is a minor, for the statute
of limitations does not commence to run in the case of a

minor until majority has been attained. Every patient
should be required to state the complete history of his com

plaint or malady. This should include other treatments,
both medication and radio-therapy. As to the latter, the
record should show the amount of exposure, the locus of it,
the result, and the date. If at all practicable, it would not
be unwise to call the prior attendant on the telephone and
check this information, for the patient may not be able to

give a full account. After the history statement has been
made up, it should be carefully read and explained to the

patient, who should be asked to sign it. If a suit arises,
such a signed statement becomes admissable in evidence to
rebut conflicting charges, and knowledge of its existence
tends to discourage litigation conducted by shysters.
Next, a physician who is responsible for the result should

make it equally his duty with the proper treatment of his
case to protect himself by keeping accurate, detailed rec-
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ords. This should include his diagnosis, prognosis, com

putation of dose, filter, distance, time, etc., and the rea

sons for his conclusions. If technicians are assigned to
the case, careful and constant supervision must be exercised,
the treatment card should be signed by the technician in

charge of the case, and should be countersigned on each
occasion by the chief physician to insure that the patient
and he have been in contact.
In all cases, but particularly in hospital work, lack of

complete data, history of dosage, records of the technician,
and all of the details of record mentioned in the preceding
paragraph render a court defense difficult. There are no

exceptions in the matter of liability in charity cases, in
private hospitals or in offices or laboratories.
The importance of accurate records of treatment was

exemplified in the case of Hunter vs. Burroughs, a Virginia
Supreme Court of Appeals case, reported in 96 S. E. 360, the
part of the opinion bearing on this point, being as follows:

"It is deemed sufficient to mention only the follow
ing details of such evidence: There was evidence in
the case to the effect that the defendant did not keep
an accurate record of the X-ray treatment or any record
of the exact dose of X-rays applied in the several treat
ments therewith; that if the standard dose only had
been applied, it was extremely improbable that any
bad results would have been caused. . . . The cross-

examination of the defendant tended to show that his
memory of the dose applied by him in the several treat
ments was not to be relied upon. There were incon
sistent statements made by the defendant at different
times as to his opinion of the causes of the bad results ;
and there was other evidence to support a conclusion
of the jury that the dose in fact applied was not in ac

cordance with the mechanical standard fixed by the ex

pert testimony of the defendant himself. It was true
that such testimony did not show that the bad result
might not have happened without the fault of the de
fendant, but there was sufficient of such evidence, the
credibility and weight of which was for the jury,
tending to show that the bad result was more probably
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due to negligence or lack of skill on the part of the de
fendant as charged. This degree of proof is all that
is required of a plaintiff in a civil case. He is not

required to exclude by his proof the possibility of the
result complained of having been due to causes for
which the defendant is not responsible. . . . The cause

of the injury being the X-rays was, however, but one
element of fact in the case. ... It was correct to say
that the standard which made it the duty of the de
fendant to make preliminary tests and examinations
before subjecting the patient to X-ray treatment had
to be tested by ascertaining if other like specialists in
good standing, in the same or similar localities as the
defendant, would have been guilty of the omission to
make such preliminary tests and examinations, which
test had to be applied by measuring the evidence, as it
might be introduced in the trial by the standard fixed
by the testimony of experts on the subject, since the
standard mentioned involved a highly specialized art
of treatment. Failure to warn of the danger in the
treatment was not per se negligence."

No one should realize better than a physician the defects
of human testimony, and the importance of guarding
against it by permanent records. He knows, too well, per
haps, that the senses are imperfect�"those narrow and
dim avenues through which we gain all our knowledge of
the outside world." They, like the mental and nervous

system of all of us are more or less faulty and erratic. The

absolutely unerring eye and the invariably unfailing ear,
touch or nose are theoretic. Psychologists have determined

by positive tests that the same occurence often produces
quite dissimilar impressions on different observers, and
that no two persons will agree in every detail as to what
occurred. I recall observing an actual test in experimental
psychology which completely proves this. A score or more

persons, of both sexes, to be fair, who were interested in

practical psychology, were gathered together for the os

tensible purpose of measuring the personal equation on the
basis of the organ of smell. Their anxiety and suspense
were aroused by various ruses of the operator who pre-
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tended to have, in a small case composed of many compart
ments, one within the other, a substance having an ex

tremely ancient, rare and pungent odor. Slips of paper
were passed around and stop watches, as many as there
were. Of course, there were many purposeful interruptions
and explanations by the operator who demeaned himself in
a cold, scientific and serious manner. The subjects were

instructed to start their stop watches when they saw the

operator release the odor by raising the cork, to raise their
hands when they perceived the odor, to stop their watches
when they smelled it and to describe the odor on the slips
of paper before anyone spoke. The hands went up from
the front of the room to the back in a wave, the time was

recorded, and the odor described. When the descriptions
were read there was a riot of contradictions. The experi
menter stopped the hubbub and dissension, with difficulty,
and was under the necessity of stating three times, before
the thought registered, that he could not understand why
there should be such lack of agreement in regard to the
smell of distilled water! All of the subjects had made up
their minds to smell something different than they had
ever smelled before, doubtless a combination of prior sen

sations, using the suggestions of the operator and their
own imaginations. If the denouement had not been made
that night and they had gone into Court the following
morning in the matter, no doubt they would have sworn

to what they concluded the night before. If this is true
when individuals are unbiased, honest and sincere, how
much greater is the danger when the party testifying has
a personal motive! Indeed, tests have been made which
prove that a person may start out by telling something
which he knows to be false, but, by repetition, he comes, at

last, honestly to believe himself. A familiar example is
the veteran of the Civil War who decorated himself with
many medals, described himself as having engaged in prac
tically all the battles of the war, but never applied for a

pension because he was too patriotic. He really came to
believe himself and earned the confidence and regard of
his community, where he was very successful in business.
But�when he died and an effort was made to bury him in
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a national cemetery, upon investigating the records the ap

plication was refused his relatives on the ground that the
time he had not spent in Libbey Prison was spent in steal

ing mules from and selling them back to the Union Army.
A few words may be sandwiched in here about insurance

and compromise. At present, it seems, insurance companies
are considering radiologists poor risks because of the epi
demic of unwarranted suits. It is well to carry insurance.
A doctor should carry it and carry the cost of it further,
that is, into his fees. The profession seems to regard a

compromise as an admission of guilt. If a settlement is

advantageous it is a good business adjustment, saving
time, attorneys' fees, witness fees and other expenses, as

well as avoiding the hazard of a verdict from a jury. There
is another side to the matter of compromise, however. If
doctors cultivate the habit of compromise with patients who
offer suit when an attempt is made to collect for services,
it makes it all the harder for the profession, generally.
Every suit filed or claim compromised generates and stim
ulates others against the same member or other members
of the profession. If a compromise is agreed upon, a proper
release should be prepared by an attorney. In case of
minors or persons non compos mentis, certain formal court
action is advisable. Although the charge may be made
that it is an effort to steer business to law offices, it seems

likely that a good method to stop the present onslaught on
physicians would be to contest every claim in the courts.

As will hereinafter attempt to be shown, in most cases a

verdict should be obtained for the defendant.
What is generally considered the leading law case on the

subject of radiology arose in 1905 in the District of Colum
bia 4 and went to the Supreme Court of the United States.
On the facts and law involved it is controlling. Anne

Sweeney claimed she was injured by a railway company.
Her general physician treated her for a fractured rib. The

railway company denied that there was a fracture and re

quested that the claimant submit to an X-ray diagnosis
by the defendant who was a specialist in that line. A frac
ture was not disclosed by the first exposure and three or

4 Sweeney v. Erring, 35 App. D. C, 57.
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four others were arranged. At the last one, the plaintiff
expressed a feeling of faintness and requested the defend
ant to stop the treatment. She testified, that night her

back was red and itchy, and two weeks later, finding her
back burned, she returned to the defendant who treated
her for some time. She further testified that at the first

exposure, she had asked the defendant whether there was

any danger, that he had said there was no more danger to
her than to himself, and that, in the thousand or more ex

posures made by him, he had experienced no accident. The
defendant testified that he had never had a prior bad result ;
but that it was impossible, by the use of any degree of care,
to prevent occasional X-ray burns. Six physicians skilled
in the use of X-ray machines testified that the defendant
had used the apparatus in accordance with the then prac
tice of prudent and careful operators.
The Court of Appeals of the District of Columbia cited

Eiving vs. Goode; 5 "If the maxim res ipsa loquitur were
applicable to a case like this, and a failure to cure were

held to be evidence, however slight of negligence on the

part of the physician or surgeon causing the bad result,
few would be courageous enough to practice the healing
art, for they would have to assume financial liability for

nearly all 'the ills that flesh is heir to'," and decided that
the degree of learning and skill which a physician or sur

geon is required to possess and exercise is that possessed
and exercised by the members of his profession in the same

line of practice in the locality, and the rule is applicable to
a physician who operates an X-ray apparatus by whose al
leged negligence it is claimed that a patient was burned by
the rays ; that no inference of negligence can ordinarily be
drawn from the result of treatment by a physician or sur

geon; and even in exceptional cases, where a prima facie
case is made out by proof of treatment and resultant injury,
the doctrine of res ipsa loquitur does not relieve the plain
tiff from the burden of proving his case by a preponder
ance of the evidence, and, finally, that where a patient is
sent by a surgeon of recognized professional ability, by
whom she has been treated, for the purpose of locating a

"78 Federal Reporter, 442.
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fractured rib, and her condition does not show that she
would be peculiarly liable to injuries by the rays, the X-ray
operator is justified in accepting the judgment of the sur

geon, that use of the rays is the proper course.

The Court of Appeals noticed one of the few cases at

variance with this doctrine, Shockley vs. Tucker," an Iowa

case, in which X-rays were used in treating appendicitis,
with a resulting burn, and the Court decided that such
treatment was, of itself, evidence of improper treatment,
and said: "This conclusion is, we think, in conflict with the

rule of other jurisdictions."
In the United States Supreme Court,7 the judgment was

affirmed and the ruling of the Court of Appeals approved,
the kernel of the decision being in the following words :

"As will be seen, this contention includes two propo
sitions: the first, that the case is a proper one for the

application of the doctrine, res ipsa loquitur; the second,
that the application of this doctrine relieves the plain
tiff from the burden of proof and imposes that burden
upon the defendant. ... In the view we take of the

matter, it is not necessary to pass on the question
whether the evidence presented a case for the applica
tion of the rule, res ipsa loquitur; for the reason that,
in cases where that rule does apply, it has not the effect
of shifting the burden of proof."

The case of Henslin vs. Wheaton, reported in 91 Minne
sota Reports, at page 219, recognized the commercial fea
ture of the X-ray and the mooted doctrine of idiosyncracy.
The plaintiff, believing that a crown of a tooth had lodged
in his lung solicited the defendant, a physician, to explore
for the purpose of locating the crown. A burn resulted.
The plaintiff offered as an expert witness at the trial a pro
fessor of physics, who qualified as being proficient with the

method, and who offered to testify that the injury was the
result of the defendant's negligence in placing the bulb too
close to the plaintiff's chest. The defendant offered testi

mony tending to show that burns sometimes follow X-ray
� 103 N. W., 360.
7 228 U. S. 233.
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exposures independently of the nearness of the source of
the rays, that some individuals have hypersensitive skin
more susceptible to burns than others, and that it is im

possible to determine in advance the likelihood of a burn.
The court, over the objection and exception of the plaintiff,
excluded the testimony of the physicist on authority of an
earlier decision in Minnesota, Martin vs. Courtney' which
had held that in an action against a physician or surgeon
for negligence in treating a patient, the propriety of his
methods must be judged by the testimony of physicians
of the same general school, and the physicist, not being a

physician at all, his testimony was not admissable to prove
the propriety or impropriety of the defendant's methods.
But the Supreme Court of Minnesota held that the ex

clusion of this testimony was error because the applica
tion of the X-rays in the case was not for medication but
for the purpose of locating a foreign substance in the body,
the Court saying:

"While it, perhaps, may in some instances be used as

a remedial agent, it was not so employed in this case.

The X-ray has been in general use by electricians, pro
fessors of physics, and many others, for a number of

years. It is a scientific and mechanical appliance . . .

It may be applied by any person possessing the requis
ite scientific knowledge of its properties, and there
would seem to be no reason why its application to the
human body may not be explained by any person who
understands it."

However, the Court applied the usual rule as to care

required of the defendant as applies in other cases of treat
ment by physicians: "The legal obligation of the physician
to his patient, where his conduct is questioned in an action
of this character, demands of him no more than the ex

ercise of such reasonable care and skill as is usually given
by physicians and surgeons in good standing," and thus the
plaintiff failed to recover. Without intending to reflect on
legal counsel in the case, for the reason that records and
reports do not disclose all of the details of the trial, it would

8 87 Minn. 197.
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seem to have been the proper thing to counter the testi

mony of the physicist with testimony of scientific phy
sicians who knew both the apparatus and its effect on the
human body, permitting the physicist's testimony to go in
for the little that it was worth in comparison with the
latter class of evidence.

Runyan vs. Goodrum was decided in Arkansas, in 1921."
The defendant physicians were partners in practice owning
and operating St. Luke's Hospital. A technician made an

exposure of the plaintiff for the purpose of fluoroscopic ex

amination. It was alleged that the screen used was old
and defective, necessitating a dangerous amount of current
and an excessive length of exposure, resulting in a bad burn.
The Court held that the technician, being an expert in a

line in which she used her judgment and discretion, was

not a servant of the defendants.

"The relation of master and servant can not exist

between physicians and surgeons who are not specialists
themselves, and the X-ray specialist or roentgenologist
whom they employ to assist them in the diagnosis and

treatment of diseases.
"The doctrine of res ipsa loquitur does not apply in

such cases, because one person of a certain type and

temperament would be susceptible to a burn while
another person of a different type under the same cir

cumstance would not be burned . . . However, it is
shown that burns do occasionally occur, in the ordi

nary course of the exposure, in spite of the highest
diligence and skill to prevent them."

Natural or acquired idiosyncracy or hypersensitiveness of
the subject is frequently urged as a defense. If no neg

ligence is proven, it is a complete defense. If negligence
is proven, it may mitigate the amount of damage. In
Hamilton vs. Harris,10 tried in 1918, the plaintiff patient
claimed that the physician was negligent in administering
X-ray treatments in an effort to alleviate eczema, alleging
that the method was known to be dangerous, that the de-

9 228 S. W. Rep. 397.
10 204 S. W. Rep. 450 (Texas).
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fendant improperly applied the rays, that the opening in the
screen was too large, that the current was too powerful, and
applied for too long a time, and that he left the room during
the exposure whereas he should have remained there at all

times, resulting in a burn. The defense was that the injury
was due to hypersensitiveness of the plaintiff's skin to the
effects of the X-rays and that this could not have been
known prior to the treatment. Although there was expert
testimony to this effect, the judge refused to instruct the

jury to take this into consideration. From a verdict for the

plaintiff, the defendant appealed assigning as error the
refusal of the trial judge so to instruct the jury. The Court
of Appeals reversing the decision, said : "The defense of the
defendant, i. e., that hypersensitiveness of the skin of the

plaintiff to the X-rays was the proximate cause of the in

jury, was both pleaded and supported by evidence. A phy
sician is not required to take precaution against a peculiar
temperament or an abnormal indiosyncracy of which he has
no knowledge and for detecting which there is no means.

The evidence shows that the defendant did not know of the

plaintiff's hypersensitiveness and that there is no way to
ascertain such a peculiarity prior to treatment. The testi

mony of the defendant's expert witnesses as well as the
testimony of the plaintiff's own expert witnesses, is suffi
cient to authorize a finding by the jury that the plaintiff
did have a hypersensitive skin and that this peculiarity
was the proximate cause of the injury. We think that the
jury should have been instructed, that if they believed that
the proximate cause of the plaintiff's injury was his abnor
mal hypersensitiveness but for which the injury would not
have occurred, then the verdict should be for the defend
ant. Judgment of the lower court reversed and case re

manded." In this case there was another noteworthy as

signment of error, as to the assumption of risk by the
patient, which the court rejected: "There is no evidence
that appellee knew or ought to have known the X-ray treat
ment was dangerous; dangerous because powerful and in
sidious."
In the case of Antoivill vs. Friedmann, adjudicated in

New York State, in 1921," the plaintiff was alleged to have
11 188 N. Y. Supp. 777.
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been suffering from pruritis vulvae et ani, for which it was
testified X-ray applications were well known and accepted
as a remedy. The defendant, a physician of considerable

experience, applied the treatment, and, according to the

plaintiff's testimony, denied by the defendant, symptoms
of a burn, namely, redness of the dermis and falling out of
the hair, appeared about four days after the first treatment
and were present at the time of the second treatment, one
week later.

Experts for the plaintiff testified that if these symptoms
were present, they were a certain sign that too intense
treatment had been administered, whether the plaintiff was
abnormally or normally sensitive to the radiation, and the
second treatment, under these circumstances, was strong
evidence of negligence. The Appellate Court expressed its

opinion that the trial Court should have submitted the con

flicting evidence to the jury, as presenting an issue of spe
cific negligence, and reversed the judgment for this error

in the charge to the jury, saying, in this connection: "There
are a few people, probably not more than one out of every
two hundred to three hundred, who are supersensitive to

X-ray treatment, and apparently that disposition of the

patient can not be known in advance of the test of the actual
treatment and its results. Such cases are so rare that evi
dently physician and patient have to take that risk�the
one in administering, and the other in receiving the treat
ment. ... It having been proven that the specific result
might come from proper treatment without negligence on

the part of the physician�that is, in a case of a hypersen
sitive person�the mere fact that the result did follow the
treatment in this case was in itself no evidence of negli
gence. ... It would be a work of supererogation to cite
authorities upon this point, as the doctrine may now be
regarded as elementary, being supported by reason as well
as by abundant decisions."
In spite of the fact that the difficult subject of idiosyn

crasy has been greatly discussed for many years by all the
leaders in rontgenology, there is no unanimity of opinion.
Seven of thirteen leading European authorities, including
Bergonie, Bodier and Noire, were of opinion that idiosyn-
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crasy does exist ; while six, among whom were Belot, Bordet,
Darier. Guilleminot and Kienbock. were of the opposite
opinion. In 1908, of twelve leading American rontgenolo
gists consulted, most were thoroughly convinced that true

idiosyncrasy of a pronounced degree is of fairly common

occurrence, only a few, including Piffard and Caldwell, were

beginning to think that idiosyncrasy is largely a matter of
technic rather than biological condition. In 1920 the

opinion of thirty-two leading American rontgenologists and

dermatologists disclosed that variations in cutaneous sus

ceptibility to X-rays and radium due to known causes are

of common occurrence; that these variations may be well

marked, but they can not be regarded as examples of true

idiosyncrasy. It was further reported that variations in

susceptibility of unknown and undiscoverable cause are not

uncommon and that variations of this class may be con

sidered as examples of true idiosyncrasy. Although in

stances of true idiosyncrasy of severe type are admitted,
the cases were shown to be quite rare in which it is encount
ered. Individual peculiarities in pigmentation, defluvium,
telangiectasia, atrophy, etc., were reported as common and

probably might be regarded as examples of idiosyncrasy.
It will be seen from this unsettled state of opinion among

those best qualified to discuss the subject that suscepti
bility or idiosyncrasy of the individual may result in a burn
from irradiation of a certain intensity while the rank and
file of patients would sustain a far greater application with
out injury. Indeed, cases are reported in the medical liter

ature in which patients have suffered a burn from the very
first application when the physician had planned to admin
ister three applications, the usual dose in such cases. Thus,
this phenomenon may be set up as a true, proper and ade

quate defense in many damage suits.
In Stemons vs. Turner, decided by the Supreme Court of

Pennsylvania, in 1922," the defendant was an osteopath,
who, in diagnosing plaintiff's ailment, took X-ray shadow

graphs of his back. Burns developed. The plaintiff merely
stated, in his declaration, that, "contrary to his duty in the

premises, the defendant, in exposing plaintiff's person and

" 117 Atl. 822.
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hip to the X-ray, did so in such a negligent, careless or

reprehensibly ignorant manner that the plaintiff was

severely injured and burned by the X-rays." Thus, no

specific act or acts of negligence were alleged. Experts testi
fied that, by following a certain well-recognized formula
used by the profession generally, no burns could have oc

curred. The lower Court charged, as follows : "The defend
ant says that he used a formula of even less intensity than
that. Obviously, therefore, if the defendant did use the
formula which he says he did, then his application of the

X-ray did not cause an X-ray burn of the plaintiff's groin.
However, if you find as a fact that the plaintiff did sustain
an X-ray burn of the groin, and that this defendant was
the only person who ever X-rayed the plaintiff's groin, then
you would be justified in concluding that, while the defend
ant told you that he used the X-ray according to a harm
less formula, he was not telling you the truth, and that, on
the other hand, the formula that he did actually use was a

negligent and improper formula under the circumstances."
This was tantamount to applying the doctrine of res ipsa
loquitur with a vengeance, for the charge, in effect, states
not that the jury might infer negligence from the mere fact
of the injuiy, but that it must find negligence in these cir

cumstances, if it was determined that the injury was the
result of the treatment. Of course, the jury soaked the

osteopath, but the Court of Appeals righted the matter in
the following words: "The rule announced leaves out of
account the idiosyncrasy of certain persons to the X-ray.
That there is such an idiosyncrasy, and that it can not be
known until after the X-ray has been used, was shown at
the trial," quoting Runyan vs. Goodrum, supra: "The doc
trine of res ipsa loquitur does not apply in such cases,
because the testimony shows that, on account of the idio

syncrasies of the X-ray machine, one person of a certain

type and temperament would be susceptible to a burn, while
another person of a different type, under the same circum

stances, would not be burned. Moreover, it is shown that
burns do occasionally occur in the ordinary course of the

exposure, in spite of the highest diligence and skill to pre
vent them.
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"A person undertaking to use X-rays is held only to the
same measure of responsibility as in administering other
forms of medical treatment. It was error in the trial Court
to charge that a 'high' degree of care was required of the
defendant, and to stress the fact that the X-ray is a dan
gerous instrumentality. So is a surgeon's knife. If human
ills are to be cured, such instrumentalities must be used."
Nixon vs. Pfahler came up before the same Court in 1924."

The wife of the plaintiff, while having X-ray shadowgraphs
of her teeth made in defendant's office was struck by an

electric spark which jumped from the service wire to the

apparatus. The plaintiff offered no direct proof of negli
gence, but rested his case on proof of injury. The Court
ruled that there could be no recovery without direct proof
of negligence. "It is well settled that an action against a
physician for malpractice can be sustained only by proof of
his negligence, and that the burden of such proof rests

upon him who asserts it.
"That this is not changed because the practitioner uses

an X-ray instrument is expressly decided in a very recent
case of Stemons vs. Turner, 274 Pa. 228, 117 Atl. 922.
"The X-ray machine is indispensable to the healing art,

and the mere happening of an accident from its use creates
no presumption against the instrument or its operation. It
is necessary for those engaged in the medical profession to
constantly employ dangerous agencies, like electricity,
radium, surgical instruments, poison, anaesthetics, etc., and
if prima facie liability attaches for an accident resulting
from the use of one, logically it should from the use of any
other, and the practitioner employing such would be prac
tically an insurer of the safety of his patients, which the
law declares he is not."
There are several jurisdictions which have declined to

follow the general trend, and it may be well to notice them
here. The first case is Shockley vs. Tucker, decided in Iowa,
in 1905." The defendant physician undertook to treat the
plaintiff for appendicitis with X-rays. Serious burns re

sulted. Physicians of a differing school than the defendant
13 124 Atl. 130.
� 103 N. W. 360.
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testified that the X-ray was not an approved remedy for

appendicitis. This was assigned as error before the Court
of Appeals, which held that, although it was improperly
admitted, still it did not prejudice the cause of the defend
ant, because the verdict for the plaintiff was based, not upon
negligence in employing X-rays for the treatment of ap

pendicitis, but upon negligence in the manner of administer
ing the rays.
The Court applied the doctrine of res ipsa loquitur, in the

following passage: "It is contended that there was no evi
dence to show negligence on the part of the defendant,
in the use of the X-ray machine ; but the witnesses familiar
with the results of the use of X-rays on the human body
testified that the form of treatment might be such as to
be injurious or not, depending on the length of time of

application and the proximity of the machine to the body.
We think the fact that the plaintiff was severely burned
is some evidence in itself that the treatment was improper,
and it can not be said that the verdict lacks support in this

respect in the evidence." The Court cited no authority in

applying the doctrine of res ipsa loquitur, doubtless because
it did not know of any. Eastern physicians,, at least, need
not be alarmed by these Western decisions. One very re

cent authoritative slant at the general condition of Western
law is that it is in about he same condition as the laws of

Hammurabi, 2300 years before Christ. However, the judg
ment in Shockley va. Tucker was reversed because of the
admission of testimony of a physician who stated that he
had performed skin-grafting on two of the defendant's

patients who were suffering from burns.
The decision in the case of George vs. Shannon" a Kansas

case, is another one which recognized no precedents. The

plaintiff, believing that he suffered from kidney trouble,
went to the defendant, a general practitioner, who made a

radiograph, the exposure resulting in a burn. The declara
tion alleged excessive exposure, that he had not been suffi

ciently protected, and other specific acts of negligence. The
doctor defended on the ground that any injury suffered was

due to the peculiar susceptibility of the plaintiff which
could not have been ascertained in advance; also, that the

15 142 Pac. 967 (1914) .
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plaintiff was guilty of contributory negligence in that he
had failed to return to the defendant for treatment, after
the injury, as he had been instructed to do.
As to the second defense, the Court said : "The mere fact

of discharging a physician or quitting his care and employ
ing another physician, by a patient who believes that he has
been injured by the negligence of the former physician is
not in itself evidence of contributory negligence."
As to the first ground of defense, the Court of Appeals

approved the instruction of the trial Court, saying: "The
effect of the instruction is, that if the jury believed from
the evidence that it was proper for the purpose of diagnosis
for the physician to use an X-ray machine for the purpose
of taking pictures, and when proper instrumentalities and

proper care are used, that the burning of the patient is not
a necessary result of such taking, then the fact that the

patient was severely burned may be considered by the jury
in determining whether or not appellant's use of the X-ray
was negligent, careless or unskillful. Reduced to a sentence,
it is this: If the taking of such pictures in a proper and
careful manner does not necessarily result in injury, then
the fact that injury did result is some evidence (which may
be rebutted) that proper care and skill were not exercised.
We find no error in the instruction." In this Western case,

too, no authorities were cited.
A Missouri case, Gross vs. Robinson, is also au con-

traire to the predominating rule of law.18 In 1920 the
plaintiff, having suffered a broken rib, went to the defend
ant, a reputable physician, to secure X-ray pictures to be
used as evidence in a damage suit. It appeared that the
machine used had no filters. The defendant tried several
times to obtain a picture; the agent who sold the machine
tried, and failed, and another physician was called in who
tried and failed. Then the defendant tried again, with the
same result. Subsequently, serious and extensive burns
appeared on the plaintiff's abdomen. The declaration
alleged excessive current during an excessive length of time
and that the machine was dangerously defective because it
lacked a filter or screen. The Court held that it was negli-
"218 s. W. 924.
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gence to use a machine without a filter ; that the defendant
was liable for the associate physician's acts in making addi
tional exposures, if the jury should find that the defendant
had adopted his efforts, saying: "Defendant's continuance
of the exposures with the knowledge of what Donaldson
had done, tended to show an adoption of the latter's effort."
(Although the doctrine respondeat superior is inapplicable
as between two physicians.) The same reasoning was ap
plied to the acts of the agent, especially since he was not a

physician.
To the defendant's claim that he had warned the plaintiff

that more than two or three exposures in a given time were

dangerous, but that the plaintiff, in his anxiety to secure

a good picture has assented to more, the Court said : "But,
while the plaintiff may have assented to more than the two
or three exposures, yet, of course, he did not assent to a

careless exposure with a machine that was out of order."
It is unnecessary to conclude, in writing, that the plaintiff
secured a verdict.
In Missouri, a year later, Evans vs. Clapp," was a suit

against a director and principal stockholder of a hospital.
The plaintiff suffered from sick headaches and the defend
ant subjected her to X-ray exposures to obtain fluorscopic
views. Plaintiff's evidence showed that she was exposed
twenty times during eight days; that not all of these ex

posures were for the benefit of the plaintiff, for the defend
ant ascertained that she suffered from a fallen stomach
after only a few exposures; that some of the exposures
were made for the purpose of showing the condition to other
doctors and nurses; that the effect of radiation is cumu

lative, and that the plaintiff had suffered during two years
from the burns which had caused an adhesion likely to be
permanent.
The Court of Appeals, in sustaining a verdict for the

plaintiff in the lower Court, said: "Examinations, when
carefully and properly made, do not produce burns; hence
when a burn is produced, this fact is, of itself, some evi
dence from which the jury may find that the degree of care
and skill ordinarily exercised by persons of like profession
" 231 S. W. 79.
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and using such agencies was not exercised in that particular
case," citing George vs. Shannon and Shockley vs. Tucker,
supra.
In the course of its opinion, the Court of Appeals some

what leaned away from its erroneous precedents, for its
statement hereafter quoted implies that it would not have

applied the doctrine of res ipsa loquitur in regard to an

honest mistake in treatment. "As hereinbefore stated, the
X-ray was not applied in this case for the purpose of treat

ment, but merely to ascertain the case of plaintiff's head

aches, and this was disclosed at the first examination.
There is no room, therefore, for the application of any

theory of mere honest mistake in the careful application of
a treatment intended to be applied in the accomplishment
of a result similar to the one produced, but not to the extent
thereof."
The latest decision, published November 24, 1925, (North

eastern Reporter Advance Sheet) , Withington vs. Jennings,
brings the law down to date and displays no divergence
from the steady, main current of authority.
The plaintiff, upon the advice of her family physician,

went to a charitable hospital to have her tonsils removed by
the X-ray methods. The defendant, Dr. Jennings, was in

charge of the X-ray department of the hospital, his compen
sation being one-half of the fees and charges collected by
the institution for X-Ray or similar work. The plaintiff was
introduced to the technician who was not a regularly licensed

physician, but a third-year medical student, employed by the
hospital for X-ray work. While administering the third

treatment, the technician failed to use a filter, and, as a

result, the plaintiff suffered the damage for which she filed

suit. The testimony was that the plaintiff never came in
touch with the defendant on any of her visits ; that he spe
cialized in X-ray work ; that he prescribed such treatments
but never administered them or took X-ray pictures; that
this work was always done by the Medical student above re
ferred to, employed by the hospital for this and other work ;
that plaintiff gave the student directions for the X-ray
treatment of tonsils ; that the state of the art as practiced
in the community at the time of the treatment called for a
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standardized dosage without examination of the patient;
that it was not customary for physicians to administer X-ray
treatments or to take X-ray pictures; that such work was

customarily done by technicians having practical experience
in such work, and that he understood that the operator, in
this case, had considerable experience before coming to the

hospital.
The Court held that the technician was not the employee

of the defendant, his agent or servant ; that they were fellow
employees of the hospital; that the defendant was not re

sponsible for the neglect in administering the treatment,
which was entirely under the control of the operator, saying :

"The evidence does not show any negligent act of the
defendant contributing to the plaintiff's damage ; he did
not participate in the operation, and was not liable for
her injury. . . . The evidence offered by the plaintiff
and excluded by the trial judge, that the defendant's
high reputation as an X-ray expert influenced her de
cision to take the X-ray treatments in his department,
was not material and was rightly excluded."

A resume of these Court decisions demonstrates that the
United States Supreme Court, the Federal Courts, the Court
of Appeals of the District of Columbia, the Courts of New
York State, Massachusetts, Pennsylvania, Minnesota, Ar
kansas and Texas recognize that physicians and surgeons

using the X-ray, radium or similar methods of treatment,
and using the X-ray for skiagraphs, are exempted from the

rigors of the doctrine of res ipsa loquitur, and they also

recognize and admit in evidence as a defense the theory of

idiosyncrasy.
On the other side of the question, there are a few scat

tered and unsupported decisions, mostly in the unconquered
West. Shockley vs. Tucker was known and noticed by all
of the later Courts. The Court of Appeals of the District
of Columbia, sustained by the United States Supreme Court,
said that it was in conflict with the rule of other jurisdic
tions. In George vs. Shannon and Gross vs. Robinson, the
other two varying decisions, the suits were not the result
of treatments but exposures for the purpose of obtaining
pictures, and, in the last-mentioned case, the Court at least
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intimated that a different attitude would be taken if it were
a case of treatment. If all of these adverse cases are read
in their entirety, I think it can be concluded that the de
fendant physicians deserved some punishment, as a matter
of retribution for what was inflicted on their patients.
Something should be done to eliminate from practice a doc
tor who tries to remove an appendix with X-rays, as hap
pened in the Shockley case, or used his patient as a target
at which he and two others took twenty shots, in one after
noon, without having any filter in the machine, as in the
Gross case. In the Evans case, the defendant's experts
testified that a dose of 80 milliampere minutes, at a dis
tance of twelve inches, would be about as much as could be
given safely within a period of three weeks; while the

plaintiff's evidence, which seemed to have appealed to and
been accepted by the jury, was to the effect that more than
204 milliampere minutes of exposure had been administered
in that time. As law students know, even the Supreme
Court of the United States has been accused of departing
from the law and following discretion. Perhaps in these
cases to have followed the law would have allowed a culprit
to escape, and the Courts resorted to the use of the equitable
yard-stick.
As falling within the general field of this article and

noticed slightly because it does so and because knowledge of
it may be useful to law students, mention must be made of
the use of X-ray shadowgraphs as a matter of evidence.
Without reviewing the authorities on the subject of admit
ting them in evidence, it is sufficient to say that they are

generally admitted for what they are worth. There is dan
ger in submitting them to juries without careful explana
tion, for, when the method of procuring them is known it
will be understood that they are not real photographs but
merely photographs of shadows. A familiar example of
the same thing is the rabbit, fox, etc., shadows made on the
walls for the amusement of children, and the contortion
there obtained is just as .likely in the skiagraph. A me

chanical change of relation between the object and the light
alters the outlines of the shadow which is photographed.
Radiographs have been offered in evidence to show what
appeared to be fractures when it was practically demon-
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strable that no fracture, existed; teeth supposed to have
lodged in the esophagus, according to an X-ray examination,
upon an operation being performed, turned out to be cal
careous plagues in the aorta, the mistake, costing the

patient's life, being caused by a peculiar angle of the ma

chine; and Hoffmeiater, in 1918, demonstrated to the Ger
man Surgical Society radiographs of a normal adult pelvis
displaying numerous false appearances caused by altering
the position of the tube and plate. It is the unanimous
opinion of the best legal and medical authorities that radio

graphs should be made by skilled operators and their inter
pretation should be by a witness who has had practical
experience in radiographic work.
While there are undoubtedly other authorities on the legal

control of radium and X-ray therapy, both reported and

unreported, the trend of opinion is unanimous that a phy
sician or surgeon is required to possess and exercise only
that degree of skill and learning ordinarily possessed and
exercised by the members of his profession in good stand

ing, practicing in similar localities, that it is his duty to
use reasonable care and diligence in the exercise of his
skill and the application of his learning, and to act accord

ing to his best judgment, and that a specialist will be held
to the special degree of skill and knowledge possessed by
physicians who are specialists in the disease in which he

specializes, regard being had to the state of medical science
^t the time. Hester vs. California Hospital Company� is

generally cited as expressing the law on this point. The

Court, in that case, saying that a physician is "bound to

keep abreast of the times," said, further: "A physician and

�surgeon by taking charge of a case, impliedly represents
that he possesses and the law places upon him the duty of

possessing, that reasonable degree of learning and skill that
is ordinarily possessed by physicians and surgeons in the

locality where he practices, and which is ordinarily regarded
by those conversant with the employment as necessary to

qualify him to engage in the business of practising medi
cine and surgery. Upon consenting to treat a patient, it
becomes his duty to use reasonable care and diligence in

18 174 Pac. 654.
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the exercise of his skill and the application of his learning
to accomplish the purpose for which he was employed. He
is under the further obligation to use his best judgment in
exercising his skill and applying his knowledge. 'The diffi
culties and uncertainties in the practice of medicine and

surgery are such that no practitioner can be required to

guarantee results, and all the law demands is that he bring
and apply to the case in hand that degree of skill, care,

knowledge and attention ordinarily possessed and exercised

by practitioners of the medical profession under like cir

cumstances.' " 13

The underlying principle of the law is that the welfare of
the citizens of the state demands that those licensed and

indulged to practice medicine or surgery, being recognized
as possessing knowledge and skill above the ordinary as the
basis thereof, are answerable if they do not meet the obliga
tion which they have assumed. The state must take steps
to protect the lives and health of its citizens. This rule is

elementary, but it has the further, more obvious purpose,

particularly to protect the weak and credulous, the wary
or unwary, from unskillful, careless or negligent charlatans.
And this obligation continues as long as the relation of

patient and attendant exists. "It is the duty of the surgeon
to exercise due diligence, care and ordinary skill, not only
in performing an operation, but also in the subsequent nec
essary treatment following such operation, unless the terms
of employment otherwise limit the service, or the patient
gives the surgeon notice that he will not or can not afford
the subsequent treatment." 20

Gore vs. Brockmana was a suit for malpractice for alleged
"negligent, rash, unprofessional, unskillful and ignorant
X-ray treatment" of a liver. The case is referred to here
not as a X-ray case but because it is often cited on the
doctrine of honest mistake, a subjective qualification or

limitation on the above rule. If there was ever an honest
mistake, it was the one aired in this case. Ehminating
many other contentions of the patient plaintiff, the Court

"Pike v. Honsinger, 155 N. Y. 209.
20 Gillette v. Tucker, 67 Ohio St. 106.
21 138 Mo. App. 231.
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said : "A physician might be fully equipped in learning, skill
and care to use the X-rays and yet use them in a case where

a prudent physician would not have adopted them as a

remedy. A physician is not to be held for an honest error
of judgment. He is only required to give his patient his
diligent attention and best thought and on prescribing,
administering or applying treatment, to use that care, skill

and prudence that an ordinary capable doctor would use in

the same or like situation and condition or circumstances.
It is also certain that the defendant is not an insurer of the
success of any kind of treatment which he may prescribe in
the absence of a contract to the contrary."
We might notice a few cases in which either prior con

dition or subsequent conduct of the patient, although the

physician was negligent in his treatment, mitigated the

damages recoverable. There have been a number of cases
in which ladies seeking to have hair or other blemishes
removed from their faces suffered injuries which made their
"last state worse than the first." 22 "If any act of the pa
tient had been shown by the evidence to have caused an

aggravation of the injury, such evidence would probably
have been pertinent in mitigation of damages." 23 "If a

patient should disobey the instructions of a physician and

such disobedience should serve merely to enchance or aggra
vate the injury caused by the physician originally, then the

amount of damages recoverable would be reduced." 24

In the case of Sowers vs. Smith25 an X-ray burn on the

foot was aggravated by an ointment not prescribed by the

attendant. From a judgment for the defendant physician,
the plaintiff appealed, and the Court of Appeals held that

"it would be a harsh doctrine to say that if a patient by a

subsequent or independent negligent act increases or aug

ments the injury caused by the negligent or incompetent
physician, that then she can not recover. Such is not the

law. It is proper that such aggravation on the part of a

22 Buddie v. Paine, 86 Pa. 297; Carpenter v. Blake, 46 Ore. 424; Du

Bois v. Decker, 75 N. Y. 12.
23 George v. Shannon, 92 Kans. 801.
21 21 R. C. L. 402.
26 49 Wash. 557.
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patient be shown in mitigation of damages, but it does not
relieve against the primary liability."
Even such a superficial study of the state of the law on

so recent discoveries as radium and X-ray as was made in
the preparation of this article stimulates enthusiasm for
the old Common Law which is ever young. After all,, the
Common Law is only crystallized common sense, and is it
not common sense to take the attitude outlined above to
ward physicians and surgeons? When a case is presented
in Court, the law regards not only the present but retro
spects and sees many martyrs to the cause of science who
made the supreme sacrifice of themselves. In regard to
radium and X-ray, it is remembered that Caldwell, Leonard,
Kassabian, Dodd and Bergonie had faith and sacrificed their
lives not because they knew all the properties of that with
which they dealt, but because they wanted to fathom mys
teries for the benefit of mankind, just as many of their
followers are doing now at the same slow, conscious and
fatalistic cost. These men are not frauds. Humanity, in all
its institutions, owes them an immense debt. This is one

avenue along which the law looks at a specific case. The
other is well expressed by Byron, in "Don Juan" :

"But although we sneer

In health�when ill, we call them to attend us,

Without the least propensity to jeer."



A PROBLEM INUNFAIR COMPETITION

Legal and Economic Aspects of Later-Granted Franchises
to Competing Transportation Interests

By RICHARD S. HARVEY

QRDERLY presentation of our subject leads us into dif
ferent but related fields. As with a coin, opposite sides

present dissimilar pictures to the mind. Here those phases
consist of treatment from the economic and legal view
points. Let us proceed to deal with those divisions of our
topic in the order mentioned above.

I

FROM THE ECONOMIC VIEWPOINT

In one of the outstanding public utterances of modern
times, the late Charles P. Steinmetz declared "engineer
ing is the employment of science in the service of mankind."
Assuming this definition is correct, transportation is per

haps the department where engineering most vitally affects
our every-day interests and is, therefore, the "service"
which is its most valuable contribution to the welfare of
the human race. Let us now, as a preliminary to grasping
present-day conditions, scan the history and development
of the means of communication, as it has progressed from
colonial times to the age of electric transit and the auto
mobile.
At first, our ancestors depended mainly upon coasting

from point to point in sail crafts, or in barges and flat-boats
rowed or poled upon the inland channels of such unimproved
and uncertain streams as the Connecticut, the Mohawk and
the Delaware. Even the birch-bark canoe of the Indian
tribes was utilized for the transportation of furs and of
food and clothing and other necessary supplies. As set
tlements were opened up and homes established in districts
remote from tide water or navigable streams, this means
of communication was of necessity no longer a dependable
quantity, and bridle paths and crude wagon roads came
into use, as connecting links in the limited commerce and
travel of those times.

83
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In the period of the War of 1812, the sea was under Eng
lish control, and better means must be devised to further

exchange of commodities by inland routes, and to convey the
families and belongings of settlers even then seeking homes
in the fertile regions west of the Allegheny Mountains. To

insure an outlet for the crops of Western New York and
to facilitate travel by emigrant groups bound to the Ohio

Valley and beyond, the energetic population of the Empire
State executed a feat in engineering unequalled at that
time�the construction of the Erie Canal.
The result justified the effort involved; and Governor

Clinton could point to fourfold enhancement of farm lands
and the construction of 1,500 houses in Manhattan during
the ensuing year as the fruit of this provision of improved
means of transportation at the strategic moment when the
commerce of a continent was the prize contended for. The
investment of $15,000,000 was likewise justified, for the
tolls collected soon reimbursed the State treasury for the
entire outlay; and ultimately that waterway, improved and

enlarged, was thrown open to public use, without any charge
whatsoever, and such it remains today.
Indian tribes had always selected water routes in their

travel to remote points; and this instinct for utilizing nat
ural lines of communication was followed to advantage not

only by the construction of the Erie Canal, but by numerous
States, in competition with New York.
In an effort to revive the waning trade of Philadelphia, a

network of canals were soon under construction in Penn
sylvania; and to overcome the impediment of the Al-

leghenies, the headwaters of the Susquehanna River were
harnessed to the Ohio by a system of cradle roads that
transported boats overland across those heights and
launched them upon the opposite sides of that divide.
But no ingenuity of engineering skill could prevent the

result of inclement frosts and wintry winds; and even the
most ardent advocate of water communication was com

pelled to admit that a system of canals that lay dormant
during the winter months could not adequately supply the
transportation facilities which the trade of a great and rap
idly expanding nation demanded as its means of transporting
wares to market. Some all-year expedient must be devised.
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It was at this critical moment in the affairs of the
American nation that a band of merchants, loyal to the
interests of their city, decided that Baltimore must enter

the race for Western trade; and the Baltimore and Ohio

railway had its inception at that epoch-making conference.
Backing the enterprise with guarantees equalling the taxable

property at its disposal, Baltimore had the satisfaction of

completing the first railroad which connected the Ohio

valley with the Atlantic coast ; and the ensuing commerce,
as in the case of the Erie waterway, justified this adoption
of modern engineering methods to accomplish a laudable
advantage in the bid for a fair share in the trade of a con

tinent.
In the space at our disposal, we shall not presume to trace

the evolution of the modern railway, as it has developed
from the early days of 1830. Suffice it to say that the cen

tenary of American railroading will disclose systems which
extend from the Pacific to the Atlantic oceans, and trans

port day by day passengers and freight to an extent not

equalled elsewhere, the world around.
Such a development has not proceeded without involving

vast outlays of capital, and the employment of many thou
sands of skilled and highly paid workers, both in executive

positions and in the humbler ranks of the force necessary
to secure efficiency in operation. All this is obvious, and
would appear trite, were it not for the conclusion that the

governments of the States which have granted the charters
under which this investment was made and this managing
and operating force built up, are now dealing unfairly with
the agency which has become such an important element
in the creation of the unprecedented flow of commerce

within and beyond the confines of the individual States.

Regardless of the implied promise to protect the rights of
the owners of these enterprises and of the men who have
become identified with their maintenance, there has grown

up by acquiescence and tacit consent, and in some in
stances by active participation and assistance, a system
of competition that is imperilling the existence of the very
railroads to which were granted chartered rights, at the
inception of their several careers.
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Let us assume an instance�so common that any intel

ligent citizen can localize it by a name, if he so desires.

A railroad is proposed between two cities, with manufac

tures and commodities which can be exchanged to mutual

advantage, if only transit facilities are provided. A charter

for its construction is obtained. Lured by the hope of ade

quate returns, investors in sufficient numbers subscribe to

the stocks and bonds and with the purchase of real estate

necessary for the roadbed and terminal yards, and the con

struction of bridges and tunnels and the acquirement of
rolling stock, the road is opened for business.
If the judgment of the originators has been good, the

road becomes self-supporting, and in time a profitable busi
ness is created, and the wealth and material prosperity and
comfort of the two communities thus connected and served

and of the intervening territory is greatly enhanced. After

the lapse of time, the original investors die and the securities

pass into the hands of executors and trustees, as representa
tives of families, who depend in a large measure upon the

dividends for their support.
Parallelling the railroad are public highways, constructed

by taxes, of which the railroad pays its aliquot share. They
are potential feeders of the railroad, and platforms at

crossings afford convenient means for shipment of milk,
and country produce of numerous kinds. The railway is
the artery by which the life-blood of commerce is trans

ported to the palpitating heart located in the market of
the terminal city. All this is normal; and the railroad

proceeds along lines of legitimate success, because its pros

perity represents the advancement of the common interest.
At this point, however, an adverse element enters in;

and a storm-cloud obscures the otherwise fair horizon. The

prosperity of the railroad has not passed unobserved; and
its success is its own undoing. Promoters of an electric
railway employ influence in the State capitol; and a charter
is secured for a competing road constructed mainly upon
the highways the railroad has in part paid for by taxation.
Driven to desperation by this attack on the part of the

very power which granted the original franchise, the rail
road engages in ruinous competition, with a depletion of
earnings and a lessened power for service; and in the end
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buys out its competitor, with the result that with inflated

capital the railroad must conduct two transportation lines
where only one is required in the public interest.
Nor is this all. With a further disregard of the rights

of capital invested by the implied invitation of the State
through a duly authenticated franchise, and in aggravation
of the neo-duplicity that has saddled it with a needless

enlargement of the initial cost of adequate construction and
equipment, a motor-bus and truck line is permitted to
solicit trade along parallel lines, operating exclusively upon
the public highways.
This is the disease, which like the chestnut blight, is

drying up and destroying railroad service in numerous sec

tions of the United States. It is not enough for friendly
interests to describe it as the natural result of progress
in transit facilities. The disease goes far deeper in its

consequences, for it undermines confidence in government,
when legislatures are seen taking advantage of helpless
investors, and confiscating in the succeeding decade property
which was welcomed and invited to come in, a few short

years before.
The remedy is neither difficult nor remote ; but it is doubt

ful whether our political leaders will have the courage and

sagacity to apply it before irreparable damage has ensued.
New charters should not be granted excepting where new

territory demands service, or where a condition of inade
quate service is convincingly shown ; and trucking business
should pay into the Treasury a toll which will compensate
liberally for its use of the highways. Adoption of the
latter expedient is only just, and will tend to equalize their
cost of transportation with that by railroads which operate
economically under their charters. Any other method is
"unfair competition," such as the Supreme Court has held
in numerous rulings will not be permitted in mercantile

dealings. Should not the same rule of equality in business
transactions be applied to legislation which affects and

jeopardizes the interests of every railroad investor? Surely
the State as a sovereign power is not superior to the rule
of conduct laid down by sacred authority as controlling
the very Deity�"Should not the Judge of All the World do
right?"
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If our state legislatures continue thus to juggle with
the invested capital of our railways, there may be only one

way out. The jurisdiction of the Interstate Commerce
Commission has already been extended to cover intra-state
rates of transportation where they materially affect the
flow of commerce between the states. This jurisdiction by
a further enlargement might be extended to cover super
vision of all traffic conditions where unfair transit com

petition is disclosed. Duplication of transportation facil
ities by steam, electricity or motor vehicles would thus be

scrutinized; and when unfairness was shown, economic
waste by such duplication could be enjoined. Even aerial

transportation could be covered; and future problems of
that description could be solved, as they arose.

If centralization of power should be charged by the in
terests opposed to such salutary supervision, the answer

would be that confiscation by means of duplication of ser
vice is no less confiscation because conducted under a mis
taken legislative policy. Confiscation spells tyranny ; and an

enlarged federal authority is the least of the two evils.
Legislative tyranny, masquerading as the right to permit

unfair competition in traffic service, is abroad in our land:

"Oh what strong arm can hold his swift foot back?"

Perhaps the suggestion of relief is contained in these
remarks. The foregoing statement contains the symptoms
of the disease, and the history of the case ; if the diagnosis
:is not correct and some other treatment should be pre
scribed, will not the constructive critic make himself known
and point out the proper course ? If it is a practical sugges
tion, tens of thousands of railway investors will call him
blessed; their legal advisers, too, will join in the chorus of

grateful appreciation,
II

FROM THE LEGAL VIEWPOINT

Upon the strictly legal side of the transportation problem,
not much can be said in way of restraining the State from
despoiling its citizens by the medium of later-granted fran
chises conferred upon competing interests. Where there
is no actual contract which binds the State and restrains
it from diminishing the value of the original grant, no
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vested right in a monopoly of traffic privileges will be im

plied. The case of Charles River Bridge vs. Warren Bridge,
11 Pet. 582, 9 L. Ed. 773, settled that point; and perhaps
nothing is more firmly established in American law than
is the rule that grants of privileges from the State will be
-strictly construed. This ruling (if confirmation is required)
lias been followed and applied in North Michigan Water
�Co. vs. Escanaba, 199 Mich. 301, 302, 165 N. W. 852, where
it was held a privately owned franchise would not preclude
.a city from constructing its own waterworks; and it was
-also held in Win field vs. Public Service Commission, 187
Ind. 61, 118 N. E. 533, that the State possesses an inherent
right to regulate public utilities, and may delegate that au
thority to a commission or board.
It follows that a state law which adversely affects a trans

portation or other public service corporation by divesting it
of its prior exclusive rights does not necessarily impair the
�obligation of contracts ; it is only when legislation impinges
upon some distinct and mutually binding compact as dis
tinguished from vested right that the Federal Constitution
is infringed.
In the absence of such a mutually binding contract con

ferring exclusive rights, the power to create an incorporated
body implies the right to change or regulate. Satterlee vs.

Malthcwson, 2 Pet. 413.
But notwithstanding the law is opposed to the proposition

of protecting investors in transportation companies by
shielding them from distructive competition, the equities
are surely with the original investor; and some means for

providing a reasonable measure of relief should be found
and applied.
If that relief does not exist in the form of an enlargement

-of the powers of the Interstate Commerce Commission, and
in conferring upon that body the measure of authority
requisite to restraining or compensating where destructive

-competition is shown or threatened�in what quarter should
i;he remedy be sought? In the words of the great Lord
Chancellor�"Where there is a wrong there must be a

remedy." It has been our purpose and privilege to point
out the only quarter where, as it appears to us, remedial
aid may be sought.
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CASES IN EQUITY PLEADING, with summaries of doctrine upon

several heads of that subject, by Charles A. Keigwin. The

Lawyers Co-operative Publishing Co., Rochester, New York.

This case-book by Professor Keigwin is something more

than a case-book. The principal difficulty most students
have with case-books is the fact that the cases selected
are unconnected one with the other by any sort of explana
tory text, with the result that the student must rely en

tirely upon his recollection of the Professor's explanation
to make the cases intelligible and a connected whole. One
can not read a certain well-known case-book "five years
after" and make any great amount of sense out of it. Each
case, it is true, illustrates a given point of law, and the
student may understand the point in question, but some

thing more than this is required to make up a knowledge
of the subject. In a sense, knowledge of the whole of

any legal subject is greater than the knowledge of the sum

of its parts. It is only when a branch of the law is grasped
as a whole that it is really understood by the student, and
this understanding must ordinarily come from something
more than the bare reading of cases. The tenuous thread
of reason connecting point with point, branch with branch,
linking them in a more or less organic whole, must be
pointed out by the Professor if it is to be perceived at all.
The student can not get the thread without some explana
tion. The point is: If the explanation is of any value at

all, it ought to be printed in the case-book.
Professor Keigwin has done this. Instead of a series

of cases, apparently unconnected, there are able summaries
or introductions to the cases covering the various branches
of Equity Pleading, such as the Bill, the Composition of
Pleadings, the Demurrer, the Plea, etc. These summaries
or introductions explain the cases which follow and which
illustrate the points discussed. The result is a case-book
which is many times more intelligible and helpful than
usual.
A further point of value is illustrated by this book. It

has always been our opinion that the cases to be selected
90
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for case-books are not necessarily cases of the highest
courts, or cases of historic importance, merely because they
constitute first decisions upon any given subject, and not

even, necessarily, the best reasoned cases. Clearness, of
course, and logical discussion of the point involved are

essentials, but it has always seemed to us that something
more should be sought for. The best cases for a student's
case-book are striking and unusual cases, primarily cases

whose facts are sufficiently out of the ordinary to impress
themselves upon the student's memory. The principles of
law most firmly grasped are those which have been taught
through the medium of striking cases. Who, for instance,
could forget the principle in Torts illustrated by the "Fire
cracker" case, or the point in Negligence involving an

"Attractive Nuisance." Do we have any trouble remem

bering the Steamboat Case (Gibbons vs. Ogden), or the
Dartmouth College Case? The reason is that these cases,
and the principles of law they enunciate, were driven home
to us and burnt upon our memories by the interesting col
locations of facts involved. While certain instructors may
be inclined to discount the value of the point here discussed
on the ground that a competent lawyer must be capable
of appreciating the legal concept without recourse to mem

ory of this sort, this is not the whole of the matter. The
broad view is taken that nothing can be made too clear
for the student, or too easy for him to understand and to
remember. Things clearly understood are longest carried
in mind, and a striking case is always more clearly under
stood than the usual humdrum legal illustration, if for no

other reason than that the student, his attention aroused,
devotes all his energies to the matter in hand. It is a

pleasure to note that Professor Keigwin, contrary to the
eminent example set by other hallowed case-book writers,
whose cases are seemingly selected with a view to intoler
able monotony, and a care that as little human interest as

possible should enter into them, has assembled a series of
cases which not only illustrate the various doctrines of
Equity Pleading, but illustrate them better because they
were chosen with something of an artist's eye to color and
interest.

WILLIAM J. HUGHES.
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MENTAL DISORDER AND THE CRIMINAL LAW�A Study In

Medico-Sociological Jurisprudence, by S. Sheldon Glueck,
LL. M., Ph. D., Member of the Bar of the State of New York;
Instructor, Criminology and Penology, Department of Social

Ethics, Harvard University, 69 3 pp. Little, Brown & Co.. Bos

ton, 1925. Price $7.

The author aptly describes this book as "A Study in

Medico-Sociological Jurisprudence." The text of the study
is supplemented and supported by an extensive bibliog
raphy, tables of cases and statutes cited, and an appendix
setting forth the statutory provisions in force in the United
States, governing the trial, commitment, and discharge of

persons accused of crime and believed to be insane. There
are many and extensive footnotes. The results of the study,
as far as the author is concerned, are set forth in a "Sum
mary, Conclusions, and Recommendations," covering sev

enty-seven pages.
The title of the book has a certain appeal : "Mental Dis

order and the Criminal Law." It raises the hope that the
author is going to resolve for us, into simpler and more

exact terms, that word of many and more or less vague con

notations, "insanity." Unfortunately he does not do so, for
he defines�at least for the purposes of this volume�mental
disorder and insanity as merely different names for the
same state, saying:

"We may say tentatively that insanity (in psychi
atric terminology, mental disorder) is a general con
cept used to embrace a number of types of mental un
soundness which, though different, tend, however, to
fall into more or less clearly circumscribed groups of
typical psychological (as well as physical) symptoms;
and which express themselves in certain modes of so

cially inadequate conduct."

As the author understands and uses the term, "mental
disorder" is, then, merely a technical substitute for "in
sanity." And "insanity" is mental unsoundness expressed
in socially inadequate conduct. Obviously this does not
clarify the situation; it merely throws us back of the de
termination of the point at which mental soundness ends
and mental unsoundness begins and of the boundaries mark-
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ing the line beyond which social conduct ceases to be

"adequate."
As the result of his studies, the author proposes that we

substitute for the verdicts, "guilty," "not guilty because of
insanity," and "not guilty," three new verdicts: "Sane and

responsible offender," "insane and irresponsible offender,"
and "non-offender," respectively, and that an additional ver
dict be permitted, "partially insane and semi-responsible
offender." To enable the jury properly to classify defend
ants in these four groups, the author proposes that the

judge give certain instructions, supplying copies of them
to be taken into the jury room. A draft of such instruc
tions is submitted. That the author recognizes the diffi
culty that a jury would encounter in undertaking to classify
a defendant is clear from these suggested instructions, but
it is by no means clear that such instructions would im

prove the situation. What aid would the average jury get
from the following, for instance ?

"Every illegal act, in order to make its perpetrator
criminally responsible for it, requires that it shall have
been committed with a "guilty" (or "criminal") intent.
For a mind to be able in the contemplation of the law,
to have this necessary "guilty intent," it must be
sound, in the sense that the minds of most men are

sound. The mental soundness of most men presupposes
a normally healthy functioning of the mind's activities
of knowing and reasoning, willing and restraining one's

impulses to act, and feeling. But you are instructed

that, because of the recognized interdependence of
mental processes, a serious disorder of any of these

principal mental activities, raises a strong presumption
that the mind as a whole is disordered."

The advantage of substituting the proposed "offender"
verdicts for the verdicts of "guilty" and "not guilty," is not
made clear. If it be intended thereby to get away from
the offensive connotations of the word, "guilty," it must be
borne in mind that the very same connotations would in all

probability attach to the word, "offender," as soon as a few
of the "offenders" had passed out in the electric chair or at
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the end of the noose. The purpose of introducing the pro
posed new verdict, "Partially insane and semi-responsible
offender," is obvious; but why would not a verdict of

"partly insane and partly guilty" answer equally well?

Obviously, a permissible verdict of "partially insane and

semi-responsible offender" would afford a new meeting place
for disagreeing jurymen. Among groups holding out for

"non-offender," for "sane and responsible offender," for1
"insane and irresponsible offender," and "partially insane
and semi-responsible offender," a compromise might pos
sibly be more easily reached on the last than on any of the
others ; but whether this would be in the interest of justice
and of public safety is quite another question. On the
other hand, with an increase in the number of possible ver

dicts from three to four would come an increased likelihood
in the chances of misunderstanding and disagreement in the

jury room, and possibly thereby a corresponding increase
in the frequency of hung juries. Certainly the likelihood
of hung juries would be increased by the subtleties involved
in determining, as juries would have to under the proposed
order of things, not only the line where sanity shaded off
into partial insanity, but also the line where partial insanity
shaded off into total insanity. And what elegant oppor
tunities for hair-splitting expert and pseudo-expert testi
mony this added line of demarkation would afford�and for
the confounding of the jury.
The author's alternative recommendation for a "Socio-

Penal Commission after Conviction," to determine the treat
ment to be meted out to each convicted offender of any of
the various grades named, and his endorsement of the ex

pert testimony bill of the Committee of the Institute of
Criminology and Criminal Law, possibly find better support
in the context than do his recommendations regarding
changes in the forms of verdicts. Both seem to presume,
however, the sufficiency of our present knowledge of psy
chology and sociology, normal and abnormal, to permit the
exact ascertainment of a defendant's mental, emotional,
and volitional capacities, and to permit generally the pre
scribing of treatment necessary to fit him into the social
order of the community, with benefit to himself and with
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safety to the community. The proposed limitation of the
right of an insane or partly insane offender to apply for a
writ of habeas corpus to two-year periods corresponds with
known facts of mental disorder. The fact that some such
persons may too frequently file such petitions seems hardly
to justify the denial to all persons of the right to file such
petitions within the two years immediately following their
commitment, regardless of the nature of the disorders from
which they were suffering and regardless of improvement
in their mental state.
But whether we agree or disagree with the conclusions

at which the author has arrived, we must recognize the
prodigious amount of labor he has put into this volume. He
has made it a veritable mine of information, historical,
legal, and psychological, to which any worker in this field
will be glad to have access. The efforts of the author have
been well supplemented by those of the publishers, and the
book work is above criticism. The frequent use of italics
for purposes of emphasis, and of parenthetical clauses
within the body of sentences for the purpose of modifying
or explaining the sense, add greatly to the difficulty of the
reader and should be avoided by recasting the text when
a new edition of this book is issued.

W. C. WOODWARD.
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Georgetown Law School was doubly honored in its Faculty, October
22, 1925, when one of its best-known teachers, Daniel W. O'Donoghue,
who is also president of the District of Columbia Bar Association, paid
the following tribute to the late Chief Justice of the Court of Appeals of

the District of Columbia, Constantine J. Smyth, formerly Professor of

Associations and Wills in the Law School, on the occasion of the pre
sentation of an oil painting of the deceased jurist to the Court by
members of the District Bar Association. A portrait of Chief Justice
Smyth also hangs in the Law School Library, the gift of the Class of

1924, and an appreciation of his life and work, written by Assistant
Dean Hugh J. Fegan, appeared in 12 Georgetown Law Journal 228.

MR. O'DONOGHUE : May it please the court, it has been
the custom of the Bar Association of the District of

Columbia to honor its distinguished members who have
achieved success at the bar. Likewise it has been the cus

tom of the Bar Association to honor the members of this
bench and of the Supreme Court of the District of Columbia
because of their faithful performance of work in a fear
less and just manner. This is only fitting. Yet, if we go
back in history, and even in this country, we find that
while often the members of the other branches of the gov
ernment are honored, that the public sounds their praises,
the judiciary too frequently do not receive that tribute to
which they are justly entitled.
Going back through history we find the Pharoahs have

their pyramids, Napoleon his tomb, Washington his shaft,
Lincoln his temple; but if we walk through the parks and
streets of this city, the Capital of the Nation, we do not

find, outside of one statue to the great Marshall, a memorial
to any of the distinguished jurists who have played so im

portant a part in the administration of justice in this coun

try. But stranger still, while the Executive of this Nation
has his mansion in which to dwell, while the legislative
branch has that beautiful Capitol on the hill yonder in
which to conduct their proceedings, yet the Supreme Court
of the United States, the highest branch of the judiciary,
is and has been a tenant at sufferance in rooms allotted to
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it by another branch of the government. Yet it may be
that this is well. The judiciary is the backbone of this
Nation. The judiciary is the last hope of this government,
and I say it may be well that that branch of the govern
ment should be kept in retirement, and even in humility,
because humility is the basis of all virtue, and nowhere
does worth and virtue shine so brightly as in the judge.

So we have gathered here today to do honor to a mem

ber of the judiciary. It is among those who knew him
well and loved him dearly. The occasion has taken the
form of reproducing his countenance, in order that it may
linger with us always.
Now, it is strange that in the human mind the power to

forget generally surpasses the power to remember, and so

we find man from the earliest ages fighting against this
unequal contest, endeavoring, first by pictures on walls,
later by molding forms in plaster, and then in marble, and
finally by reproducing in oils the portraits of those that
have been great or those that have been good, to make

memory excel forgetfulness. So the Bar Association has
taken this form of paying tribute and honor to the former
Chief Justice of this Court, Constantine J. Smyth. He was

a remarkable man. Born in Ireland, he came to this coun

try in his teens, and by his perseverance and self-denial
he gained a good education, and for a third of a century was
a successful and honored member of the bar of the State of
Nebraska. He adopted this country for his own, and he
served it faithfully and well. His own State honored him
with one of the highest positions a lawyer can occupy�the

representative of the people in enforcing the laws of that
State. I say they honored him in conferring upon him the

position of Attorney General of the State of Nebraska. But
his fame was not to be confined to a State. The govern
ment of the United States drafted him into service as an

assistant to the Attorney General, and later that wonderful
career of his was crowned by the appointment bestowed
upon him of Chief Justice of the Court of Appeals, the
highest court administering justice to the people of the
District of Columbia, the Capital of this great Nation.
It is not for me to speak of that wonderful monument

that Chief Justice Smyth erected in the opinions that he
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wrote and in the important cases that he decided during the
seven years he presided over this court. They stand there,
a lasting memorial to his high sense of justice and his great
wisdom. But take the man himself. He was every inch a

loyal and faithful American citizen. He was one of the
most successful practitioners at the bar of his State. As
Attorney General of his State and as assistant to the United
States Attorney General, he served faithfully and well, and
as judge we found him just, learned and fearless in the
administration of justice. Surely, then, we can do nothing
better than endeavor to preserve his memory by this por
trait which the artist has so faithfully executed, and we

beg the court to accept this portrait from the Bar Associa
tion of the District of Columbia and that it may adorn the
walls of this Temple of Justice, as our humble tribute to his
memory and as a mark of our esteem for this honorable
court. May it serve here as an inspiration to us and to
those who will come after us so that we may mold our lives
after his, spending them in unselfish service of our fellow
man, our country and God.

REVISION OF THE RULES OF THE SUPREME COURT
OF THE UNITED STATES

The revised rules of the Supreme Court of the United States which
went into effect on July 1, 1925, contain many important changes of

interest to the Bar in general. The revision was made as a result of an
Act of Congress passed on February 13, 1925, amending the statutes
relating to the appellate jurisdiction of the Supreme Court and of the
Circuit Courts of Appeals of the United States.
This Act was passed by Congress after the members of the Supreme

Court bench called the attention of the legislative body to the fact that
the amount of litigation coming before that court was increasing
beyond its capacity and that the hearing of a case after date of filing
could not be had for an extended length of time, in most cases beyond
a year, unless said case was taken out of its regular order.
To meet the necessity of relieving the court from its heavy burden,

the Act of Congress abolished most of the direct appeals to the Supreme
Court from the District Courts, and made the decisions of the Circuit
Courts of Appeals final in most ceases. Consequently most of the cases

before the Supreme Court in the future will come to it on writ of
certiorari to the Circuit Courts of Appeals. Many cases, therefore,
which the Supreme Court would heretofore be obliged to hear on appeal
of writ of error are now transferred to its discretionary jurisdiction.
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To accord with, this Act, the Supreme Court, in its revised rules

(Rule 35, Par. 5), has stated in general terms the classes of cases in

which the writ of certiorari will be granted, in accordance with its

discretion. The court at first sees fit to declare that the writ of

certiorari is not a matter of right, but of sound judicial discretion, and
will be granted only where there exist important and special reasons
for doing so. The new rules then set out in three divisions the char

acter of reasons which will be considered, though it is expressly stated
that such reasons neither control nor fully measure the court's

discretion:

(a) Where a state court has decided a Federal question of sub

stance not theretofore determined by this court, or has decided it

in a way probably not in accord with applicable decisions of this

court.

(b) Where a Circuit Court of Appeals has rendered a decision in

conflict with the decision of another Circuit Court of Appeals on

the same matter; or has decided an important question of local

law in a way probably in conflict with applicable local decision;
or has decided an important question of general law in a way

probably untenable or in conflict with the.weight of authority; or

has decided an important question of Federal law which has not

been, nor should be, settled by this court; or has decided a Federal

question in a way probably in conflict with applicable decisions of

this court; or has so far departed from the accepted and usual
course of judicial proceedings, or so far sanctioned such a de

parture by a lower court, as to call for an exercise of this court's

power of supervision.
(c) Where the Court of Appeals of the District of Columbia has

decided a question of general importance, or a question of sub

stance relating to the construction or application of the Constitu

tion, or a treaty or statute, of the United States, which has not

been, but should be, settled by this court; or where that court has

not given proper effect to an applicable decision of this court.

(Division (c) has special reference to the Court of Appeals of the

District of Columbia because the Act of Congress of February 13, 1925,
abolished review of cases from that court to the Supreme Court of the

United States by appeal or writ of error.)
The purpose of the above provisions of the new rules is to lessen

the number of applications for writs of certiorari and in this way to

reduce the work of the court. In the past years there have been a

very great number of applications for certiorari, and the majority of

such applications seem to have been without merit. Whether the re

vised rules will accomplish the result intended remains to be estab

lished, and members of the legal profession will watch the operation
of the rules with interest. J. T. K.



NOTES ON RECENT CASES
AGENCY�When Knowledge of the General Agent Is Imputable to

the Principal.
Where the principal authorizes his general agent to act in a business

capacity the knowledge of the general agent as to anything relevant to

the transactions executed by him in conformance with his authority
is imputable to the principal. Therefore, if such knowledge is of a

binding nature it necessarily binds the principal. American Express
Co. vs. People's Savings Bank, 205 N. W. 1, decided by the Supreme
Court of Iowa, September 22, 1925.
The plaintiff express company by its agent at Cedar Rapids, Iowa,

sold and delivered to one Crozer a draft drawn upon the plaintiff at
its Chicago office, in the sum of $1,975, payable to the order of "Western

Evergreen." The draft was indorsed by the said Crozer, "Western

Evergreen Co., M. S. Crozer," and by him deposited to his account at

the defendant bank, which thereafter collected the face of the said
draft through its correspondent in Chicago. A number of other similar
drafts were also involved.

Crozer told the defendant bank when he opened an account there that

he was an employee of the plaintiff express company, and for various

reasons did not wish to use his real name or the name of the express

company. He thereupon opened an account under 'the name "West

Coast Company, Darbee." The defendant bank asked the general agent
of the plaintiff company at Cedar Rapids if what Crozer had said was

true, and he replied that it was.

Held, that since the general agent of the plaintiff express company
knew that Crozer was using a trade or fictitious name in handling his

business at the bank, such knowledge was imputable to the plaintiff
as principal of such agent, and the plaintiff with such knowledge could

not now demand the proceeds of the drafts on the ground that the

indorsement of the payees was without authority, and that the posses

sion of, and title to said drafts by the defendant bank was obtained

by and through unauthorized or forged indorsements.
The court in deciding this case called into application the familiar

rule that the knowledge of the agent is the knowledge of the prin
cipal, or, as it is sometimes put, that notice to the agent is notice to

the principal. The rule is founded partly on fact and partly on fiction.

It is the duty of ithe agent to disclose to his principal all material
facts coming to his knowledge, and it is presumed as matter of fact

that he has discharged that duty. The fictional reason is the legal
identity of principal and agent.
But supposing, for instance, that the general agent in this case had

appointed a sub-agent without authority, and that such sub-agent had
the knowledge in question, would it then have been chargeable to
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principal, the express company? Clearly it would not, for the primary
agent was not authorized to make such appointment. Then again, as
brought ouit in a West Virginia case, where on the trial of an issue

as to whether an act done by an agent is within the scope of his

actual or apparent authority there is notice to the agent of facts re

lating to or growing out of the act in question, such notice is not

notice to the principal. Thompson vs. Murphy, 53 S. E. 908; 60 W. Va.

42; 6 L. R. A. (N. S.) 311. Moreover, notice to one agent in a trans

action which he does not conduct to a termination and which is com

pleted by another agent does not affect the principal. Irvine vs. Grady,
85 Texas 120; 120 S. W. 1028. But it is otherwise if the principal
comes forward and completes the transaction in person without the

agent participating in the last stage of the transaction. Again, where
an agent acts merely in a ministerial capacity, it would seem thai

the rule is inapplicable, because when so acting the agent does not act

as the substitute for the principal, nor is there imposed upon the agent
the duty of communicating to his principal the knowledge thus ac

quired. Royle Mining Co. vs. Netc York Fidelity Co., 161 Mo. A. 185,

198; 142 S. W. 438.

Thus we have seen that there are exceptional cases in which the

reason for the rule, namely, the duty of the agent to communicate

knowledge of matters acquired by him to his principal, is lacking, and

applying the maxim "cesset ratione, eesset lex," the rule has been cor

rectly deemed inapplicable in those cases.

For the rule to apply it is necessary that it be the agent's duty to

communicate his knowledge to the principal. Where it is not the

agent's duty to do so, as when the knowledge has been acquired con

fidentially, as an attorney for another client, in a prior transaction,
the principal will not be bound by his agent's secret and confidential
information. Harrington vs. U. 8., 11 Wall. 356; 20 L. Ed. 167. Com

munications to an agent during the time of his agency must be made

when an act or transaction of agency is pending, and must likewise

have reference to the principal or to his business; otherwise such
communications will not constitute notice to the principal of the facts

communicated. Patterson vs. Irvin, 38 So. 121; 142 Ala. 401.
As to knowledge acquired previous to an agency, there is a conflict

of decision. In a Maryland case which it is submitted exemplifies the

more logical view and the one followed by the weight of authority, it
was ruled that the actual knowledge of an agent of a vendee in the

purchase of personalty of liens thereon is imputed to the principal if
such knowledge is present in the mind of the agent at the time of the

sale, though it was acquired prior to the transaction. Schwind vs.

Boyee, 51 A. 45; 94 Md. 510. The knowledge must be present in the

mind of the agent; he must have a clear recollection of the material

facts acquired previous to his agency at the time he executes the par
ticular transaction to which those facts are relevant.

Knowledge of a fact acquired while the agent is acting for himself,
cannot be imputed to the principal. But the fact that an agent also
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acts as an agent for a party adversely interested in a transaction does
not prevent his principal from being bound by notice to or knowledge
acquired by such- agent where the principal consents to such adverse

agency. Pine Mountain Iron cC- Coal Co. vs. Bailey, 94 Fed. 258; 36 C.
C. A. 229.
But if an agent is guilty of an independent fraud for his own benefit,

and to communicate it would prevent the accomplishment of his fraud
ulent design, the principal cannot of course be charged with notice

of his misconduct. Nor is notice to an agent notice to his principal
where the party seeking to benefit by the notice conspires with the
agent to conceal the facts from the principal and to defraud him.
Cowan vs. Curran, 75 N. E. 322; 216 111. 598. V. J. C.

CONSTITUTIONAL LAW�Reviving Causes of Action Barred By
Lapse of Time.

In Levy vs. Wardell, 258 U. S. 542, a commissioner of internal rev
enue enforced payment of a transfer tax under the act of 1916 on

shares of stock which had been transferred in 1907. The Supreme
Court of the United States stated that, there having been at the time
of the transfers no law imposing a transfer tax, the act of Congress,
in order to be applicable, would have to be construed retroactive; and
it would then be in violation of the Constitution in that it would take

the property of the plaintiffs without due process of law, in violation
of the Fifth Amendment.
That a retrospective meaning or effect ought not to be given a statute

if the language reasonably admits of another construction, is well

settled.
Once the statutory bar to a cause of action has become complete,

that bar cannot be removed by the legislature, according to the gen

erally accepted rule. Where the state allowed the statutory period of

six years to pass without enforcing its right of action against a

railroad for unpaid license fees and a subsequent statute extended

the period to 10 years, the court held that at the end of six years

the cause of action was as effectually extinguished as if it had been
satisfied by actual payment; and that the right created by this bar

constituted property of which the state could not deprive the party by
legislative action enlarging the period of limitations. State vs. Chicago
& N. W. Ry. Co., 112 N. W. 515. Eberhart vs United States, 204 Fed.

Rep. 884, was an action against sureties on a bond one of the condi

tions of which was that suit should be brought within a year. A

subsequent act of Congress did away with this limitation. This en

largement of the sureties' liability on the bond, it was decided, was

not permissible, Congress having no right to remove the statutory bar

after it had attached.

The distinction is made in several jurisdictions between a statutory
bar operating to invest persons with title to property and a bar con

stituting merely a defense to a personal demand; so that in contract
actions and in actions where a party does not become invested with
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title to property by statutes of limitation, the legislature may restore

the remedy and divest (the other party of the statutory bar even after

the right is barred. In Jackson Hill Coal Co. vs. Board of Com'rs,
104 N. E. 497, an act permitting recovery of erroneously assessed taxes

after the bar of the statute of limitations in force at the passage of the

act had attached, was declared not in violation of the due process
clause of the fourteenth amendment, a statute of limitations being con

sidered merely remedial and not extinguishing the debt and the legis
lature being regarded as having the power to take away any right it
has bestowed, except where vested rights in real or personal property
would be affected.
All jurisdictions are in accord, however, on the doctrine that where

a title has been acquired through the operation of statutes of limita

tion, the bar of the statute may not be removed, and that where one's

property is freed from a lien by the running of the statute of limita

tions, the lien cannot be re-created without his consent. Thus as in

Howell vs. Rowe, 147 N. Y. 482, the repeal by a tax law of limitation
statutes fixing a limitation for the purpose of vacating a tax sale, did
not interfere with the rights which had become vested and fixed by the

repealed statutes. The statute, by denying all remedy as to land, prac
tically denies the right. The lapse of time limited by such statute,
therefore, not only bars the remedy, but extinguishes the right as well,
and vests a perfect title in the adverse holder. Davis vs. Mills, 194

U. S. 451.

It has been held in some cases that a later act may remove a bar
already complete under a statute which merely limited a right existing
at common law; but otherwise where the statute as it originally stood

conferred a right not existing at common law. In The Harrisburg, 119
TJ. S. 199, suit was brought on death by wrongful act nearly five years

after the death, whereas the state statute giving the right of action pro
vided that it should be brought within one year. In refusing recovery

the court declared: "The statute created a new legal liability with the

right to a suit for its enforcement provided the suit is brought within
^twelve months, and not otherwise. The time within which the suit must
be brought operates as a limitation of the liability itself as created,
and not of the remedy alone. It is a condition attached to the right
to sue at all. It matters not that no rights of innocent parties have

attached during the delay. Time has been made of the essence of the

Tight and the right is lost if the time is disregarded. The liability
and the remedy are created by the same statute, and the limitations

of the remedy are therefore to be regarded as limitations of the right."
Similarly, in actions for death under the Federal Employers' Liability
Act and for refund of freight overcharges under the Interstate Com
merce Act, the opinion was rendered that the lapse of the two-year
period provided by the act for bringing suit thereunder not only
barred the remedy but also destroyed the right, the act having set that
limit to the obligation it created (Phillips vs. Grand Trunk Ry., 236 U.
S. 6G2;Central Vermont Ry. Co. vs. White. 238 U. S. 507;; Atlantic
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Coast Line R. R. vs. Burnette, 239 U. S. 199; Kans. City So. Ry. vs.

Wolf, 261 U. S. 133). "With regard to the Interstate Commerce Act, it
was decided that the two-year period was not a mere statute of lim

itation but was jurisdictional and marked a limit set to the power of

the Commission, rather than a rule for its guidance. Louisville Cement

Co. vs. Interstate Commerce Commission, 246 U. S. 638. In the language
of the court in Eannellos vs. Great Northern Ry. Co., 186 N. W. 389, a
suit under the Federal Employers' Liability Act for injury caused by
�defendant's negligence: ,

"Where a statute gives a new right of action not existing at com

mon law and prescribes the time within which it may be enforced,
the time so prescribed is a condition to its enforcement and an

element in the right itself, and the right falls with the failure to

apply for relief within the allotted time. The rule as stated is

of general application and is distinguished from the rule applied
to statutes limiting the remedy and not the right."

Campbell vs. Holt, 115 U. S. 620, is a leading case on the subject.
This was a suit to recover damages for the violation of an implied
�contract to pay money. After the statute of limitations had run

against the filing of the suit, another statute was passed removing the

bar, whereupon this action was brought. The substance of the decision
was that a debtor was not deprived of his property in violation of the

Fourteenth Amendment to the Constitution by the repeal of a statute
of limitation of actions on personal debts after the right of action

against him had already been barred. The learned judge expressed
the majority opinion as follows:

"It may very well be held that in an action to recover real or per
sonal property where the question is as to the removal of the bar

of the statute of limitations by legislative act passed after the bar

has become perfect, such act deprives the party of his property
without due process of law. The reason is that by the law in exist

ence before the repealing act the property had become the de

fendant's. Both the legal title and the real ownership had become
vested in him, and to give the act an effect of transferring this

title to plaintiff would be to deprive him of his property without
due process of law. To remove the bar which the statute of lim

itations enables a debtor to interpose to prevent the payment of

his debt, stands upon a very .different ground. We certainly do not

understand that a right to defeat a just debt by the statute of limita
tions is a vested right so as to be beyond legislative power in a

proper case. We can see no right which the promisor has in the
law which permits him to plead lapse of time instead of payment,
which shall prevent the legislature from repealing that law because
its effect is to make him fulfill his honest obligations."

In Jones vs. D. L. & W. R. R. Co., 96 N. J. L. 197, a locomotive fire

man brought action in May, 1920, under the Federal Employers' Liabil
ity Act to recover damages for injury received by him in April, 1916.

The right of action, by the provisions of that Act, became barred in
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April, 1918. The Transportation Act of February 28, 1920, declared

that: "The period of federal control shall not be computed as a part
of the periods of limitation in actions against carriers or in claims

for reparation to the Commission for causes of action arising prior to
Federal control" ; seeming to revive the cause of action, Federal control
having lasted from December 31, 1917, to February 28, 1920. It was

held, however, that the limitation here constituted a part of the defini

tion and the extent of the cause of action itself and of the liability,
and that no action ever existed unless it was brought within time.

The court pointed out, furthermore, that no reason existed for so

construing the act of February 28, 1920, as to extend to actions under

the Federal Employers' Liability Act, since the party was free to bring
suit under Federal control; and that this provision of the Transpor
tation Act was for the benefit of those who had been deprived by
moratory laws of a period during which they could bring actions.

Danzer <� Co. vs. Gulf <�- S. I. R. Co., 45 S. Ot. 612, decided June 8,
1925, was a case similar to the preceding. Plaintiff, in August, 1917,
suffered damages in consequence of defendant's misrouting a carload

of lath. The Interstate Commerce Act provided that actions for the

recovery of damages were to be brought within two years from the

accrual of the cause of action, but the plaintiff delayed until after the

passage of the Transportation Act of February 28, 1920, supra. The

decision was against recovery, the court declaring that the limitation

fixing the time within which suits were to be brought was a part of
the definition of the cause of action created by another provision and

operated as a limitation upon liability; and that on the expiration ot

the two-year period it was as if the liability had never existed.
It would seem that where by an existing statute of limitations the

lapse of time has caused an action to be barred, that statute may in

general be subsequently repealed and the bar thus removed, provided
the statute is merely remedial as to personal debts: but that the bar

cannot be removed by a subsequent legislative act where title to prop
erty has vested through the operation of the statute or where the lim

itation as to time of bringing suit is a part of the definition of the
cause of action created by the statute.

F. W.

CONTRACTS�What Constitutes an Anticipatory Breach.

DAMAGES�Recovery of Prospective Profits.

College Point Boat Corporation vs. United States, 267 U. S. 12, was
one of the most important cases to confront the Supreme Court during
its last term. It involved a claim for loss of profits anticipated under
a contract with the United States, performance of which was stopped
by the Government.

On October 25, 1918, the College Point Boat Corporation agreed to
manufacture for the Navy Department 2,000 collision mats, for Which
the United States agreed to pay and to supply the required canvas.

Soon after the Armistice was signed, the Navy Department, wishing
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to avoid economic waste, suggested to the corporation that it stop
operations and asked it to submit a proposition for cancellation of the

contract. As negotiations for settlement were unsuccessful, the Gov

ernment, without prejudice to the rights of either party, made a

partial adjustment by taking over at cost raw materials which the

corporation had purchased.
In November, 1919, the claimant instituted proceedings in the Court

of Claims for the recovery of prospective profits on its contract. The
Court of Claims ruled that no part of the prospective profits was re

coverable, but rendered judgment for the claimant covering expendi
tures and services rendered, which aggregated $5,112.42. From this

judgment the case came on appeal to the Supreme Court.
Mr. Justice Brandeis, after reviewing the facts, pointed out that

while the contract did not contain any clause authorizing cancellation

other than for default by the plaintiffs, the United States actually did
have an unconditional right of cancellation by virtue of the Act of

June 15, 1917, citing Russel Motor Co. vs. United States, 261 U. S. 514,
and judgment was affirmed.
The court noted that as the efforts of the Navy Department to procure

the consent of the corporation to cancel the contract proved futile,
stopping the work constituted an anticipatory breach, but added: "A

party to a contract who is sued for its breach may ordinarily defend

on the ground that there existed at the time, a legal excuse for no

performance by him, although he was then ignorant of the fact. H. D.

Williams Cooperage Co. vs. Schofield, 115 Fed. 119, 121; Trinidad Asphalt
Manufacturing Co. vs. Trinidad Asphalt Refining Co., 119 Fed. 134, 138.
This continuing right of cancellation, which was assented later in

court, operated to curtail the damages recoverable. It limited the value
of the plaintiff's right to require performance and hence the amount

and character of the loss for which compensation must be made.

Prospective profits were not recoverable."
To the claimant's contention that the Government had broken its

agreement even prior to its notification to stop preparations for the

performance of the contract, and that a party in default can not exer

cise a right to cancel, the court held there is no such rule of general
application and that the default on the part of the Government was not

substantial and did not render inequitable the delayed exercise of its

right to cancel the contract.
The Act of June 15, 1917, empowered the President within the limits

of amounts appropriated "to modify, suspend, cancel, or requisition any

existing or future contract for the building, production, or purchase of

ships or material." It further provided that "Whenever the United

States shall cancel, modify, suspend or requisition any contract * * *

it shall make just compensation therefor, to be determined by the

President, and if the amount thereof is unsatisfactory to the person
entitled to receive the same, such person shall be paid seventy-five per

centum of the amount so determined by the President and shall be

entitled to sue the United States to recover such further sum as, added
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to said seventy-five per centum, will make up such amount as will be

just compensation therefor.
In Russel Motor Co. vs. United States, 261 U. S. 514, where the cir

cumstances were somewhat similar to those in the case under dis

cussion, the company claimed (1) that the above provision in the Act

of June 15, 1917, applied only to private contracts and afforded no

authority for the cancellation by the Government of its own contracts;
(2) that even if such action on the part of the Government were

warranted by the statute, the company was entitled to have included

as just compensation, its anticipated profits.
The court rejected the first contention in unequivocal terms, holding

that the power "To modify, suspend, cancel or requisition" any contract

extended to the cancellation of the Government's own contracts. In

disposing of the second contention the court pointed out that in fixing
just compensation, it must consider the value of the contract at the

time of its cancellation, not what it would have produced by way of

profits for the car company if it had been fully performed. The con

tract was entered into with the prospect of its cancellation in view,
since the statute was binding and must be read into the contract. The

possible loss of profit, therefore, must be regarded as within the con

templation of the parties.
As the court held in 267 U. S. 12 that stoppage of performance by

the Government constituted an anticipatory breach, it may be well to

note incidentally to what extent actions upon an anticipatory breach

may be brought both in England and in this country. In England it is
held that where a day is fixed for performance, if one of the parties
declares he will not perform, such declaration gives the other a right
to sue at once, although the day of performance has not arrived.
Hochester vs. De La Tour, 2 El. and B. 678. In this country that case
has been followed in many jurisdictions, but is repudiated in others.
In Daniels vs. Newton, 114 Mass. 630, it was held that where a de

fendant notifies the plaintiff that he will not perform a contract by
which he is bound to take a conveyance of land on a future day, such
notice can not be a breach of the contract giving an immediate right
of action before the time set for performance has arrived.
In Roehm vs. Horst, 178 U. S. 1, the court, after reviewing the Eng

lish and American cases, held that upon such breach the other party
may consider himself absolved from any future performance, and may
either sue immediately, or wait till the time when the act was to be

done, still holding the contract as prospectively binding for the exer

cise of his option.
It is pointed out in Leake on Contracts, at page 639, that an antici

patory breach will operate as a present breach only if accepted and
acted upon by the other party, who may disregard it and await the

appointed day. If not accepted by the other party, the renunciation

may be withdrawn before performance is due, but if not withdrawn it
is evidence of a continued intention to that effect. It operates as a

continued waiver of all conditions precedent to the liability for per
formance. S. T.
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CORPORATIONS�Non-Cumulative Preferred Stock.
Adjustment of the relationships between the holders of the various

types of corporate securities has always been a delicate and difficult
task for the courts and as the corporate form of organization has

become dominant in industry, this task of the courts has constantly
become more difficult. Moreover, the increasing complexity of our

economic life has added new complications to capital structures, which
have in turn led to an increasing number of decisions defining the

rights and duties of the holders of the innumerable classes of securi

ties. Viewed with regard to the sums involved in these cases and

with regard also to their effect on the nation's business, their im

portance can hardly be exaggerated.
From the Supreme Court of Errors and Appeals of New Jersey last

year came one of the most interesting of these cases�that of Day vs.

U. S. Cast Iron Pipe & Foundry Co., 126 A. 302. The case created a vast

amount of interest in the financial world by reason of the clarity and

deflniteness with which it disposed of an extremely important, and

somewhat complicated point involving considerations of law, account
ing, and finance.

The capital structure of the Pipe Company consisted of $15,000,000
"non-cumulative preferred stock," and $15,000,000 of common stock.
The charter provided that "the preferred stock shall be entitled out

of any and all surplus net profits, whenever declared by the board of

directors, to non-cumulative dividends at a rate not to exceed seven

per cent per annum . . . for each and every fiscal year . . . payable
in preference and priority to any payment of any dividend on the
common stock for such fiscal year." For several years prior to 1922

the company earned a net profit sufficient to pay the preferred dividend.
But this profit was carried to a "working capital reserve" account by
the board of directors, and no dividend for those years was paid on

the preferred stock. In 1922 a dividend of 7 per centum was paid upon
the preferred, and the board then proceeded to declare a dividend on

the common stock, to be paid from the "working capital reserve."

Day, a preferred shareholder, brought this suit in equity to enjoin
such payment to the common shareholders so long as preferred divi
dends which had been earned and available in past years were not

paid. An injunction was granted in the Court of Chancery, and an

appeal taken by the company. The decree below was affirmed by a

divided court.

Judge White, quoting a former decision of the court in a similar case,
said: "On the one hand, a corporation has no right to accumulate a

reserve fund from earnings which would otherwise be paid out as

dividends to the holders of the common stock, and afterward use it to

pay dividends to the preferred stockholders, when the net profits of

the year for which the dividend is declared are not sufficient for that

purpose. On the other hand, when the reserve fund is accumulated

in whole or in part by the cutting down of dividends which would
otherwise have been paid to preferred shareholders, that fund, so far
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as it represents moneys retained, is available for the payment of sub
sequent dividends upon the preferred stock." To hold otherwise, the

opinion intimated, would be to permit the directors of the corpora

tion to defraud the holders of the preferred for the benefit of the

common stockholders.
The legislature, in its general incorporation act, provided that cor

porations might issue preferred stock, "and the corporation shall be

bound to pay thereon a fixed yearly dividend, to be expressed in the

certificate . . . before any dividend shall be set apart or paid on the

common stock." This provision, said the court, was obviously de

signed "to assist business enterprises by encouraging the investment

therein of capital at a limited and contingent-upon-profits rate. This

being so, if the policy of the legislature is to be defeated ... by the

language of the preference clause of the articles of incorporation, that
purpose must be indicated in language so clear and challenging that

it can be neither misunderstood nor overlooked." The language of

the charter in question does not meet that requirement. "It nowhere

says that dividends to common shareholders shall be paid, while

earned and available, but withheld, dividends upon the preferred stock
for previous years remain undistributed in the surplus of the corpora

tion. . . . Such a provision would be in conflict with the secured

priority idea underlying the legislative scheme or policy. It would

. . . contradict the designation 'preferred' which the corporation used

without qualification." It is plain that no capital would have been

invested in this preferred stock had the charter expressly stated that

earned dividends might be withheld from the preferred stock, and paid
in a later year to the common. "We think, therefore, that the cor

poration's charter and by-laws do not authorize the payment to the

common shareholders of the proposed dividend while earned, available,
and unpaid dividends on the preferred stock remain undistributed."
The court recognized the familiar principle that it could not be said

that the dividend was actually earned and available, until fixed and

ascertained by the Board of Directors. Not until such ascertainment

could the right here sought to be enforced vest in the preferred share

holders. This has been done, said the court:

(1) By the act of the Board of Directors in taking these earnings
out of the profit and loss accounts for those years, and placing them

in "working capital reserve," and

(2) By the declaration of a dividend on the common stock, to be

paid out of this account.

These acts by the board were ample recognition by them of the

availability of these funds for dividend purposes. It follows that the

appropriation of these funds rightfully belonging to the preferred
shareholders to the common shareholders, was sufficient to entitle the
former to seek their remedy in equity against the attempted violation

of their claim on these undistributed earnings.
It will be seen that this decision is based in part on the New Jersey

incorporation statute. The fact, however, that New Jersey is "the
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mother of corporations," makes the case one of general interest. In

addition, it seems to have met with general approval, both by the

courts and by business; and it can not be doubted that it is in accord
with reason and justice. The fact that preferred shareholders lack
both the remedies of creditors, and the control of common stock

holders (in most cases), makes it essential that the courts accord these

investors protection against abuses by the controlling interests of

their companies.
In connection with this case, it is, of course, to be noticed that the

directors always retain their right to expend money on reasonably
necessary improvements, etc., instead of declaring a dividend on the

preferred stock. (N. Y., etc., R. R. vs. Nickals, 119 U. S. 296.)
"Holders of non-cumulaitive preferred stock are not entitled to any

dividend when the Board of Directors determines that it is for the

interest of the corporation to expend the profits in the enlargement,
extension, and increase of its works and business, instead of in declar

ing dividends" (McLean vs. Pittsburgh Plate Glass Co., 159 Pa. 112).
But the board may not withhold dividends on preferred stock, when

earned, in order to amortize the company's funded debt, except in

compliance with contracts made with the bondholders at the time the

money was lent. (Haseltine vs. Belfast, etc., R. R. Co., 79 Me. 411.)
�Chief Justice Peters in this case forcefully points out the injustice
which would result if this practice were allowed. He says that such
a rule would result, in the case of most American railroads, in the
indefinite withholding of dividends from the preferred shareholders,
since the amortization charges on the heavy funded debt of many oi

our roads would eat up the surplus available for preferred dividends.

Adequate reserves for maintenance of the company's property ana

equipment may be set aside out of earnings, before dividends are

paid on the preferred stock; but the directors may not deprive pre
ferred shareholders of their dividends in order to make good sums

which in previous years should have been set aside for maintenance,
repairs, etc., but which have been improperly applied in the payment
of common dividends in the previous years. (Dent vs. London Tram

ways Co., 16 Chan. Div. 344.) However, a corporation may incur new

obligations, which will place a new fixed charge ahead of the pre
ferred dividend, and no rights of the preferred stockholders will

thereby be violated. (Warren vs. King, 108 U. S. 389.)
It will be seen that holders of non-cumulative preferred stock will

have a definite right to a distribution out of "net earnings or profit"
of the company available for dividends for any particular year, before

any distribution to common stockholders IN THAT OR IN ANY SUB

SEQUENT YEAR. "That means," according to Sir George Jessel,
M. R., in Dent vs. London Tramways Co., supra, "that the preference
shareholders only take a dividend if there are profits for that year
sufficient to pay their dividend. . . . They can only look to the profits
of that year. Profits for the year, of course, mean the surplus in

Teceipts after paying the expenses and restoring the capital to the
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position it was in on the first day of January of that year."
Note.�It is interesting to observe that DAY v. UNITED STATES

CAST IRON PIPE & FOUNDRY CO. is being relied on by the plaintiff
stockholders in an analogous case now pending in the courts of Vir

ginia, involving one of our large railway systems.
H. L. W.

FEDERAL COURTS�Injunctive Power Over Lincoln Highway.

United States vs. Babcock, 6 Fed. (2nd) 160, District Court, District
of Indiana, Ft. Wayne Division, July 13, 1925, was a suit brought by
the United States to obtain a permanent injunction against J. P. Bab
cock and the other defendants named, to restrain them from cutting
through the Lincoln Highway between the city of Fort Wayne, Ind.,
and the Ohio line. Babcock had entered into a contract, authorized

by the county court, to construct a large ditch for certain land owners

who had petitioned for drainage. This contract provided that the
ditch should cross the Lincoln Highway, but that, before cutting
through the road, the contractor should prepare a temporary wooden

bridge to accommodate traffic while the work was in progress; but no

provision whatever was made for restoration of the highway after

the ditch was completed, either by Babcock or by any county, town
ship, state, or government department.
The Lincoln Highway, as the court pointed out, had for a long time

been a national trunk highway, connecting the city of Washington,
D. C, with the city of San Francisco, and accommodating a great
volume of interstate traffic. It was, in addition, a rural post road,
capable of being used by the United States government for military
purposes; and the Federal government had in fact contributed $161,-
594.44 for the construction of the concrete pavement between Fort

Wayne and the Ohio line.

Although the State Highway Act of Indiana forbade the tearing up
or disturbing of any state highway without written permission of the
state highway director, and provided that the persons so obtaining
permission to disturb the highway, or those actually doing the work,
should be liable to pay the costs of replacing the road in its former

condition, a decision of the Supreme Court of the state had estab
lished that such permission need not be obtained where the person
proposing to cut across the highway had a right to do so. The
defendants had not obtained permission.
The principal ground urged by the defendants for refusing the

injunction was a provision of section 265 of the Judicial Code, to the

effect that no injunction should be granted by a federal court to stay
proceedings in a state court, except in bankruptcy cases. They fur
ther argued that the United States had no proprietary interest in the
Lincoln Highway, because the sum expended on the construction of
the road was merely a voluntary contribution by the Federal gov
ernment.
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With regard to the provision of the Judicial Code cited by the de

fendants, the court was of opinion that the rule had no application
to proceedings in which the United States was an interested party,
basing its decision upon Section 2, Article 3, of the Constitution of

the United States, providing that the jurisdiction of the Federal courts
shall extend to all cases, in law and equity, arising under the Con

stitution, laws, and treaties of the United States, and to all contro

versies to which the United States shall be a party.
The court, in granting the injunction, observed that the impotence

of the state to prevent the intended cutting of the highway was shown

by the decision of the highest court of that state that no permission
need be obtained to cut through the highway by any person having
the right so to do. It summed up the situation in the following
words: "It is a fair inference that in due course, perhaps three, four,
or five years hence, some decision will be made fixing the respon

sibility of replacing this pavement upon some one, either the defend

ant Babcock, the state highway commission, the county commissioners,
the township trustee, or the persons whose land will be beneficially
affected by the drain. But in the meantime the travelers on the

highway, persons traveling from the city of Washington, in the Dis

trict of Columbia, to the city of San Francisco, in the state of Cali

fornia, mail carriers, and every person desiring and entitled to use

this road, will be compelled to detour around this open gap over a

temporary wooden structure."
The court then proceeded to lay down, in no uncertain terms, the

proposition that the Federal government has the power to remove

obstructions from highways used in interstate commerce, and an equal
power to prevent such obstruction in the first instance, through action

of the Federal courts, which have jurisdiction in such a case, the said

power extending to natural and artificial highways alike. It quoted
the following passage from the opinion of the Supreme Court in the

case of In re Dels, 158 U. S. 564:
"The government of the United States is one having jurisdiction

over every foot of soil within its territory, and acting directly upon
each citizen, * * * to which is committed power over interstate

commerce and the transmission of the mail. The powers thus con

ferred upon the national government are not dormant, but have been

assumed and put into practical exercise by the legislation of Congress.
In the exercise of those powers, it is competent for the nation to

remove all obstructions upon highways, natural or artificial, to the

passage of interstate commerce or the carrying of the mail. It is

said that the jurisdiction heretofore exercised by the national gov
ernment over highways has been in respect to waterways, the natural

highways of the country, and not over artificial highways, su?.h as

railroads; * * * but the basis upon which rests its jurisdiction
over artificial highways is the same as that which supports it over

the natural highways. Both spring from the power to regulate com

merce."
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United States vs. Babcock is apparently the first case in which the

power of the Federal government to remove or prevent obstructions
to its highways has been extended to an interstate automobile high
way. The Debs case had sustained an injunction granted in a Federal

court to restrain strikers from interfering with the operation of rail
roads acting as interstate carriers, and transporting United States

mails, the decision resting upon the ground stated in the passage

quoted above. No previous case had, so far as is known, applied the

principle to artificial highways of any sort, although cases abounded
in which the jurisdiction and power of the United States and its

courts, to remove or prevent obstructions to navigable waterways, had
been asserted.
In Gilman vs. Philadelphia, 3 Wall. 713, 724, it was said, "The power

to regulate commerce comprehends the control for that purpose, and
to the extent necessary, of all the navigable waters of the United

States which are accessible from a state other than those in which

they lie." City of Georgetown vs. Alexandria Canal Co., 12 Pet. 91, 98,
although denying an injunction upon the facts of the case, affirmed

the jurisdiction of the Supreme Court over the proposed erection of an

aqueduct across the Potomac, a navigable river, and the power of the
Court to restrain such erection, if the aqueduct were proved to be an

obstruction. Likewise, in State of Pennsylvania vs. Wheeling Bridge
Co., 13 How. 518, such jurisdiction and power were asserted, where
the defendant, pursuant to an act of the legislature of Virginia, pro
posed to erect a bridge across the Ohio River. The fact that the
eastern channel of the Ohio, over which the bridge was to be built,
was wholly within the territorial limits of Virginia (now West Vir
ginia), had no effect except to make the alleged offense a private
nuisance as against the complainant. The court said in this connec

tion: "The Ohio being a navigable stream, subject to the commercial

power of Congress, and over which that power has been exerted, if
the river be within the State of Virginia, the commerce upon it, which
extends to other states, is not within its jurisdiction; consequently,
if the act of Virginia authorized the building of the bridge, so as to

obstruct navigation, it could afford no justification to the bridge
company."
The extension of the power of the Federal Courts to enjoin the ob

struction of highways, so as to include artificial highways such as

railroads and interstate automobile roads, would appear to be a well
warranted application of the power vested in the Federal Government.
The paucity of cases supporting this modern application, and the in
herent reasonableness of it, are well explained in the following pas
sage from the prolific opinion in In Re Debs:

"Up to a recent date commerce, both interstate and international,
was mainly by water, and it is not strange that both the legislation
of Congress and the cases in the courts have been principally con

cerned therewith. The fact that in recent years interstate com

merce has come mainly to be carried on by railroads and over ar-
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tificial highways has in no manner narrowed the scope of the con

stitutional provision, or abridged the power of Congress over such
commerce. On the contrary, the same fullness of control exists in

the one case as in the other, and the same power to remove ob
structions from the one as from the other."

B. F.

INSURANCE�New Jersey Doctrine of Insurable Interest.

Contrasting the law as it existed in England in 1847 with its con

dition in 1889, Lord Coleridge remarked that the unconscionable tech

nicality and rigor of the common law which thrived during the time

of Baron Parke had gradually been discarded, "and with these men

the system under which they flourished has gone to rest too" ; that the

ghost of the past stringency of the common law "finds no refuge upon
the habitable globe, except as I believe, in the State of New Jersey in

America."

The New Jersey courts are firm in holding that at common law no

insurable interest was necessary to validate a contract of life insur

ance; and that since the common law, as it existed prior to the revolu

tion, is a part of the law of New Jersey, such contracts are enforceable.

In Howard vs. Benefit Association, 118 Atl. 449, decided in New Jersey
in 1922, the court, affirming the principle of precedent cases in the

State, said: "No insurable interest is necessary in this State." The

first case pronouncing this doctrine was Trenton Life Insurance Com

pany vs. Johnson, 24 N. J. L., 576, decided in 1854. After review of

authorities, the grounds of decision were stated as these: (1) Life in

surance in which the applicant has no insurable interest in the life

insured is not a contract of indemnity, but a wager, and consequently
needs no insurable interest to support it; (2) It was a wager valid at

common law prior to 14 Geo. 3, and is not void because repugnant to

public policy; (3) The statute of 14 Geo. 3, c. 48, was not adopted in

New Jersey, and there is no express statute in the State making such
contracts illegal; (4) The common law as it existed prior to the
Revolution is a part of the law of the State, and in the absence of any
statute prohibiting wagering contracts on human life, they must be

declared legal and enforceable, and not void either as prohibited by
statute or by public policy.
The court stated in reference to the statute of 14 Geo. 3, c. 48, which

made interest in the life insured necessary, that "no such statute
exists in this State. . . . Our act to prevent gaming (Rev. Stat. 572),
does not in terms or by implication prohibit all wagers, but only
particular kinds of gaming. Until the Legislature shall think proper
to interfere, the courts can only adhere to the common law as they
find it established." Subsequent cases uphold this doctrine. Landrum

vs. Knowles, 22 N. J. Eq. 594; De Ronge vs. Elliott, 23 N. J. Eq. 486;
Vivar vs. Knights of Pythias, 52 N. J. L. 455, in which the court said:
"In New Jersey the tendency of judicial opinion seems to be in favor

of the proposition that the assured need not have an interest in the
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life insured, in order to support the contract of insurance. . . . Else

where, contracts of insurance without such an interest are generally
condemned, as being contrary to public policy." Also in point are the
cases of Travelers Insurance Company vs. Grant, 54 N. J. Eq. 208, and
Meyers vs. Schumann, 54 N. J. Eq. 414, in the latter of which the court

stated: "In this state, a policy of insurance taken out by one upon the

life of another, in whose life the policy-holder has no insurable interest,
will not be void either as prohibited by our laws or as opposed to

public policy." Sun Insurance Office vs. Merz, 63 N. J. L. 365; MarzulU
vs. Metropolitan Life Insurance Company, 81 N. J. L. 166, and Thomas
vs. National Benefit Association, 84 N. J. L. 281, support the foregoing
principle which was emphatically approved and followed in Howard, vs.

Benefit Association, supra, decided in New Jersey in 1922. New Jersey
stands practically alone in maintaining this view in the United States.
In Grisby vs. Russell, 222 U. S. 149, Mr. Justice Holmes stated the

majority view thus: "A contract of insurance upon a life in which the

insured has no interest is a pure wager that gives the insured a sin

ister counter interest in having the life come to an end. And although
that counter interest always exists . . . the chance that in some cases

it may prove sufficient motive for crime is greatly enhanced if the
whole world of the unscrupulous are free to bet on what life they
choose." This position is sustained by the authorities and text writers.

Insurance Company vs. Schaefer, 94 U. S. 457; Insurance Co. vs. Bailey,
13 "Wall 616; collected notes in 14 Am. Rep. 414; Lord vs. Dall, 12

Mass. 115; Dalby vs. India & London Life Insurance Company, 15 C. B.

365; May on Insurance, sections 103 to 111; Vance on Insurance, p. 150
et seq.; Cooley's Briefs on Insurance, Vol. 1, p. 262 et seq.; Elliott on

Insurance, sections 55 to 70. By abundance of American authorities,
it is settled, that a life insurance contract not supported by insurable
interest is void, independent of statute, as against public policy.
Elliott on Insurance, p. 20 et seq.; May on Insurance, sections 108
to 111.

But let us look to the merits of the minority contention and consider
seriatim the points set forth in Trenton Life Insurance Company vs.

Johnson, supra. (1) The New Jersey opinion admits with the weight
of authority of the present day that an insurance contract on human
life is not a contract of indemnity; it also concedes that presence of
insurable interest in the life insured will take the contract out of the
class of wagering contracts ; but argues that in the absence of insurable
interest the contract becomes one of wager, which requires no such
interest to support it. (2) At common law a contract of life insurance
was admittedly a wager. But was it, as the New Jersey court claims,
valid? Some cases have held that 14 Geo. 3, c. 48, was merely declara
tory of the common law. Insurance Company vs. Bailey, supra; Cronin
vs. Vermont Life Insurance Company, 40 Atl. 497, (R. I.) ; Ruse vs.

Mutual Benefit Life Insurance Company, 23 N. Y. 516; Reynolds on In
surance, p. 39. But the better view is that the statute was not declara
tory of the common law and that life insurance wagers, interest or
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no interest, were legal and not invalid. Bmerigon on Insurance, 159;
Assievedo vs. Cambridge, 10 Mod. 77 (1710) ; Depaba vs. Ludlow, 1

Comyn 361 (1721); Dean vs. Dicker, 2 Strange 1250 (1746); Dalby vs.

India, etc., Assurance Company, 15 C. B. 365; British Com. Insurance

Company vs. Magec, Coo. & Alt. 182; Shannon vs. Nugent, Hayes 536;
Cousins vs. Nautes, 3 Taunton 513; Lucena vs. Craufurd, 2 Bos. & Pul.
N. R. 269; Elliott on Insurance, sections 55 to 58. From the review
of adjudications upon this point, the New Jersey ruling is shown to

be not unfounded but in harmony with the prevailing doctrine. Un

doubtedly, life insurance wagers were not void at common law. (3)
The statute of 14 Geo. 3, c. 48, was not adopted in New Jersey, and it
can safely be said that it is not recognized in the United States. As

to the New Jersey statute, Comp. Stat. p. 2623, sec. 1, which states "all

wagers made to depend upon any lot, chance, casualty, or unknown or

contingent event . . . shall be unlawful," the case of Howard vs.

Benefit Association, supra, by affirming the rule that insurable interest
does not affect the validity of a life insurance contract, necessarily im

plied that such wagers did not come within the purview of the statute
so as to taint them with illegality. (4) The conclusion, then, that such
contracts were valid by the laws of England which have been adopted
in New Jersey, and that the statute of that state does not prohibit
them, is not attributable to any megalomania which that State may

hold for the common law of England, but is based on sound judicial
reasoning.
But let us analyze the reason why such wagers are held illegal as

contrary to public policy. Death is the risk assumed by the insurer in
a life insurance contract. Continued payment of the premium is the

risk of the insured, dependent upon his longevity. Under such a con

tract, when the assured has no interest in prolonging the life of the

insured, he might be tempted to hasten the event which would not only
erase his obligation, but result in his enrichment. And, as Chan
cellor Kent has declared, "A wager contract is void if it be against the
principles of public policy equally as if it contravened a positive law."

Many courts, however, sustain a life insurance contract in behalf ot

one not having any insurable interest when he has received it by as

signment from one who had. The ground of holding is that insurable
interest must exist at the time of the birth of the contract, but that it
need not continue to exist during the life of the policy. The require
ment of interest is merely to prevent condemnation by statute or public
policy of wager contracts, and if the contract is originally valid it is
deemed not to be affected by the mere loss of interest, unless such is

the express provision of the policy. Insurance Company vs. Bailey,
13 Wall. 616; Connecticut Insurance Company vs. Schaefer, 94 U. S. 457.
English authorities also affirm this contention. See Dalby vs. India

etc., Assurance Company, supra.
It is undoubtedly an anomaly that even in jurisdictions requiring in

surable interest, persons having only the interest of pecuniary benefits
accruing from the death of the insured can enforce the terms of the
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policy as assignees. As said by Mr. Justice Field: "If there be any

sound reason for holding a policy invalid when taken out by a party
who has no interest In the life of the assured, it is difficult to see why
that interest is not as cogent and operative against a party taking out

an assignment of a policy upon the life of a person in which he has no

interest. The same ground which invalidates the one should invalidate

the other ..." Warnock vs. Davis, 104 U. S. 775.

The reason for this seeming inconsistency is that the construction of

a life insurance policy has been perverted somewhat from the es

tablished doctrine that it is fundamentally a wager, only requiring a

tint of insurable interest, at least sufficient for judicial prejudice, to
take the policy out of the class of agreements contrary to public policy.
True, a life policy without insurable interest was a gaming agreement,
but judicial opinion, infatuated by the business of insurance as it exists

today, says that what was once a wager is not a wager. The policy
of life insurance today is not thought of so much as a wager as it is
a chose in action having mercantile value. And as a chose it is capa
ble of assignment. Furthermore, the policy is a valid pledge for a

debt. It has cash surrender value. It is an asset in the hands of an

assignee in bankruptcy. In short, an insurance contract on life has

been thought of as an investment. "The tendency in business life
has been to liberalize the rules governing life insurance and thus
broaden its scope. It was found desirable that life insurance policies
should pass freely by transfer and assignment, and so long as this was

with the consent of the parties it was felt that the objections on the

ground of public policy were largely illusory. . . . This doctrine seems

to be supported by the weight of authority, but it must be noted that
under either rule the essential fact is that the transaction must be

bona fide and not a mere cover for a wagering or speculative insurance
or device to evade the law." Elliott on Insurance, section 63. See
Curtiss vs. Aetna, etc., Insurance Comapny, 90 Cal. 245; Sheets vs.

Sheets, 4 Colo. App. 450; Union Fraternal League vs. Walton, 109 Ga. 1;
Martin vs. Stubbings, 126 111. 387; Prudential Insurance Company vs.

Hunn, 21 Ind. App. 525; Clogg vs. McDaniel, 89 Md. 416; Dixon vs. Na
tional Life Insurance Company, 168 Mass. 48; Murphy vs. Red, 64 Miss.
614; Sabin vs. Phinney, 134 N. Y. 423; Eckel vs. Renner, 41 Ohio St.
232; Cronin vs. Vermont Life Insurance Company, 20 R. I. 570; Fair-
child vs. Northeastern Mutual Life Association, 51 Vt. 613; Strike vs.

Wisconsin, etc., Insurance Company, 95 Wis. 583; Crosswell vs. Con
necticut Association, 51 S. C. 103; Ashley vs. Ashley, 3 Sim. 149
(English case) ; North American Life Assurance Company vs. Craigen,
13 Can. S. C. 278.
Such seems to be the growth of the law, and peculiarly enough, the

New Jersey holding is the only one in the United States which does
not appear inconsistent. The trend of English authority is remarkably
toward the doctrine of the New Jersey decisions. In Williams vs.

Baltic Insurance Association, 131 L. T. Rep. (N. S.) 671, a recent case
decided in 1924, Roche, J., of the King's Bench Division, said: "If the
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policy is not within the statute (referring to the statute of 14 Geo. 3)
there need not be, at common law, any insurable initerest. ... It is

sufficient to say, as was stated long ago, that unless prohibited by
some act, there is nothing in the common law of England which pro
hibits an insurance even though no interest exists." The difference lies
in the fact that New Jersey calls a wager by its right name and
allows its validity; the weight of authority in the United States calls
it by a synonym. But the result is practically the same.

The reason of the New Jersey rule is well stated by Elmer, J., in
Trenton Life Insurance Company vs. Johnson, supra, as follows:

"Modem experience has proved the value of insurance upon the

insurer's own life, or upon the life of another, upon whom the in

surer may be dependent, or in whose life he has a real or supposed
interest. And it is worthy of notice, that even in England since
the statute of 14 Geo. 3, so great is the injustice of requiring
the continued subsistence of an insurable interest, that in prac
tice it is disregarded, and the offices find it to their interest, and
are in the common practice of paying without any inquinty as to

the interest. . . . Life insurance is a contract to pay a certain spe

cific sum on the happening of a particular event, which may or

may not occasion a pecuniary loss. Where that event is the death
of the insured himself, there is nothing like an indemnity against
loss to him, for he can never receive the money. In such a case,

the object is to provide for some relative or friend, or creditor,
and this person who is to be benefited by his death has, in many

cases, the same motive to desire it, as in the case where the

premium is paid and the insurance obtained by a third person.

Upon view of the whole matter, I think it admits of great doubt
whether the English statute, by throwing impediments in the way
of life insurance, and by raising questions often of difficult solution
as to the nature and amount of the required interest, can be re

garded as wise and salutory. At all events, in the absence of any
such legislation here, I see no solid ground upon which we can

safely depart from the doctrine of the common law, and upon rea

sons of doubtful expediency, hold a policy of life insurance to be

something different from what it purports to be ... "

G. Y.

MORTGAGES�When Deed Absolute on Its Face Will Be Held to
Be a Mortgage.

It is a settled principle of Equity that the form of a transaction will

never preclude inquiry into its real nature, but in all cases the inten

tion of the parties must control. It therefore follows that a deed ab

solute on its face, purporting to be an unconditional conveyance, but
intended and understood to be merely a security for the payment of a
debt or the performance of some other condition, will be construed and

regarded in Equity as a mortgage, and nothing more. Therefore in

whatever form the conveyance is made or whatever cover may be used
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to disguise the transaction and hide its real character from others,
as between the parties and as to all persons who have notice that
the property is held merely as collateral security, it will be treated as

a mortgage. It follows that an instrument, though in form an absolute

deed, if intended merely as security for the payment of a debt, is a

mortgage according to the intention of the parties at the time of its

creation.

In the case of Conway's Executors and Devisees vs. Alexander, 7

Cranch 218, decided in 1812, the Court affirmed the principle that the
true inquiry is whether the instrument was intended as a sale, or a

security for a debt, and that extrinsic evidence, as well as the terms of

the deed, must be examined to determine the question. The Court in

that case held the transaction a sale, not a mortgage. It declared
that the fact that the sum paid bears no proportion to the real value

of the land is entitled to great weight upon the question whether a

conditional sale is intended.
In the case of Wasliman vs. Merrill, 1 Day 139, decided in Con

necticut in 1803, where the defendant in error to secure his notes gave
a deed to the plaintiff which was intended by the parties to be a

mortgage but which was subsequently discovered to be an absolute

deed, the Court held that A might redeem the land on paying his notes

with interest and the costs of the suit.
In Harrison vs. Moury, decided by the Supreme Court of Alabama in

1908, a deed of conveyance absolute in form from the complainants to

the respondents was intended by them to operate only as security for
a debt. It was held that an absolute deed may operate as a mortgage
if the parties so intend, and such intent may rest in parol or may be

Indicated by a separate writing.
In Bryan vs. Boyd, 100 S. C. 397, 1915, the Court said, "A conveyance

intended as a security for a debt is a mortgage, whatever may be its
form."

The case of Campbell vs. Dearborn, 109 Mass. 130, 12 Amer. R. 671,
Is authority for the proposition that where one who, having bought
property with money borrowed from another, conveys it to such other

by deed absolute on its face, with the understanding that it is to be
Iheld as security only, the deed can have operation only as a mortgage.
Every deed, therefore, whether absolute or conditional on its face,

and whether made to a trustee or not, if made for the sole purpose of
securing a debt, is a mortgage, and can be enforced only as such.
Further, a deed from a debtor to a third person, if made to secure

payment of money, is as much a mortgage as if made to the creditor
himself for the same purpose.
One of the latest cases on the subject of absolute deeds given as se

curity or mortgages is that of Einch vs. Pierson, 223 Pac. 144, handed
down by the Supreme Court of Oklahoma in 1924. The action in that
case was brought by Polly Pierson, widow and heir of Frank Pierson,
against Mattie Kinch, as administratrix of her husband's estate. On
February 4, 1914, the plaintiff and her husband were owners of real
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�state and by an instrument in tbe form of a warranty conveyed the

premises in question to Frank Kinch. Thereafter both male parties
died. On March 14, 1922, the widow commenced her action to have the

deed declared a mortgage. The plaintiff alleged that the deed was not

In fact a conveyance but was executed and delivered to secure the pay
ment of a loan from Kinch to the plaintiff and her husband. The in
strument was during the lifetime of Kinch treated as a mortgage by
the latter and interest at the rate of 10 per cent per year was paid on

the loan. The plaintiff also alleged that she and her husband remained
at all times in possession of the property. The Court held that a deed
absolute on its face, given as security for payment of money, consti
tuted a mortgage and was governed by the law in relation to mort

gages, and, further, that the agreement that it is executed as security
may be in parol and may be shown by parol evidence.
Where the land of a debtor has been sold under execution and he is

onable to redeem from the sale but confesses judgment in favor of an

other creditor upon a prior existing indebtedness and afterwards exe

cutes a mortgage on the same premises to such judgment creditor with
the express understanding that the latter should redeem from such

�sale and gave the debtor one year to pay the original debt, redemption
money, interest, and all costs, it was held in the case of Smith vs.

Doyle, 46 111. 451, that such a transaction should be treated as a loan

rather than a sale, although the debtor had yielded peaceful possession
of the premises under the belief that he had no legal remedy.
It therefore follows that the rule which converts an absolute deed

Into a mortgage in accordance with the intention of the parties that

It should be held only as a security applies not only to conveyances

voluntarily made by the grantor but also to deeds received by pur
chasers at judicial sales when the purchase is made under an agree

ment or arrangement with the debtor that the title should be held only
as security for a debt or loan, and should be defeasible on payment
�off money due.

The court in Libby vs. Clark, 88 Me. 32, 33 Atl. 657, said that so long
as a deed absolute in form is held as security the borrower or his

privies have a right to redeem on payment of the loan.

In the case of Hyndman vs. Hyndman, 19 Vt. 9, 46 Am. Dec. 171, the
orator, being indebted to the defendant, executed to him an absolute

deed of his farm, taking back a writing of defeasance. The orator re

ceived from the defendant further advances, until the sum due

amounted to about $600. The parties then agreed that the defendant

should have the farm for $800 and, upon the defendant's giving his

note to the orator for the difference between that sum and the

amount due upon the mortgage, the orator surrendered his writing of

defeasance, but it was agreed verbally between the parties that the

defendant should sell the farm and that the orator should have what

lie received over $800 after paying the defendant for his time and

trouble. It was held that the contract must, in Equity, still be con

sidered as a mortgage with a power of sale in the mortgagee and that
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the orator should be allowed to redeem the premises upon a bill brought
for that purpose, notwithstanding the defendant had in pursuance of

his power of sale caused the premises to be sold at auction and had
become himself the purchaser.
From 'the above authorities, it appears that, whether the deed ab

solute on its face was intended as a mortgage depends on the Inten
tion of the parties as determined by a consideration of the circum

stances, such as the pecuniary relation of the parties, their previous
negotiations, their contemporaneous acts and declarations, and their

subsequent acts and admissions. The authorities are agreed that the

burden of proving that an absolute conveyance, unaccompanied by any

written stipulation for re-conveyance, was intended to operate as a

mortgage, rests on the party alleging that intention. He must es

tablish that intention by clear and convincing evidence.
Since it is only on principles of equity that a deed absolute on its

face may be declared a mortgage, it is held by the weight of authority
�that the equitable rules as to laches and stale demands are applicable
to a suit to secure such relief, this doctrine being based on the maxim
that equity aids the vigilant, not the slothful, and on the considera
tion that evidence produced a considerable time after the execution of
a deed cannot generally be complete and reliable enough to justify the
court in acting. Notes L. R. A. 19.

R. J. R.

NEGLIGENCE�Guest in Automobile Presumed Free From Con

tributory Negligence.
In the late case of Day vs. Isaacson, 130 Atlantic 212, decided in

Maine in 1925, the question of the plaintiffs decedent having been guilty
of contributory negligence was sought to be raised. The plaintiff's de

cedent had been riding in a car as a guest of the defendant, who

although not driving the car himself, was legally responsible as an

alter ego for the actual driver. The accident occurred at night while
driving through the country at such a high rate of speed as to constitute

negligence. The machine went off the road and smashed into a pole.
The plaintiff's decedent died shortly afterwards from the injuries re

ceived. The defense of contributory negligence was not pleaded, and so

the court upon this point said, "Our statute prescribes that in such a

case as this the deceased is presumed to be free from contributory
negligence."
The decision here comes well within prior decisions under this stalute

which is to 'the effect that "a person for whose death or injury the
action shall be brought shall be presumed to have been in the exercise
of due care at the time, and if contributory negligence be relied upon

as a defense, it shall be pleaded and proved by the defendant." A con

struction of this statute by the same court held that contributory neg

ligence to be brought to issue must be pleaded. It is interesting to
note that the original statute upon this point which was enacted in
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Maine was to the effect that the plaintiff in his declaration must nega

tive contributory negligence if he will charge the defendant with neg

ligence. The present statute is more in accord with the general trend
throughout the country.
It would seem to be the well settled rule in practically all jurisdic

tions, state and Federal, that the negligence of a driver of a public
vehicle is not imputed to the passenger and it is so held in the leading
case upon this point, Little vs. Hackett, 116 TJ. S. 366, in the Supreme
Court of the United States. The rule has been extended in the Federal

courts, as well as in most state courts, by the case of Union Pacific R.

R. Co. vs. Lapsley, 51 Fed. 174, in which it was held that the negligence
of the driver is not imputed to a guest or person who accepts a gratu
itous invitation of the owner or driver to ride with him. In Lygo vs.

Newbold, 23 Law Journal Exch. N. S. 108-110, Baron Parke, in a case

where a carrier was conveying a person, said, "No doubt a person
who undertakes to provide for the conveyance of another is responsible
although he does so gratuitously."
If this negligence of the driver is not imputed to the guest in a

litigation between the guest and third parties, then it follows as a

logical consequence that it will not be imputed to the guest when the

litigation is between the guest and the driver. A quotation from 194

Ala. 265, Perkins vs. Galloway, an Alabama case, summarizes: "The

doctrine is well settled that contributory negligence is not imputable
to a guest In respect to a third person, and so likewise is not imputable
to a guest by reason of the driver's act when the guest has no control

over the driver."
None of these cases, of course, hold that the contributory negligence

of the guest cannot be shown. Lynn vs. Goodwin, 170 Cal. 112, held

that where a guest was riding with a drunken owner whose reckless

driving was the immediate cause of an accident, the guest was guilty
of an independent negligence aside from that of the driver and was

so precluded from recovery from a third person. The guest's neg

ligence is the failure to change his position.
A. M. H.

TAXATION�Tax on Salary of a Federal Judge.
The United States Supreme Court on June 1, 1925, rendered a decision

in Miles vs. Graham, U. S. Supreme Court Advance Sheets No. 53, which
interprets the Revenue Act of 1918, in which net income is defined as

gross income less certain specified deductions and credits. Section 213

states that gross income:

(a) "Includes gain, profits, and income derived from salaries,
wages, or compensation for personal (including in the case of the

President of the United States, the judges of the Supreme and
inferior courts of the United States, and all other officers and em

ployees, whether elected or appointed, of the United States, Hawaii,
or any political subdivision thereof, or the District of Columbia,
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the compensation received as such), of whatever kind and in what

ever form paid, or from professions, vocations, trades, businesses,
commerce, or sales, or dealings in property, whether real or per
sonal, growing out of the ownership or use of or interest in such

property; also from interest, rent, dividends, securities, or the

transaction of any business carried on for gain or profit, or gains
or profits and income derived from any source whatever * * *."

Subsequent to the passage of this Act the defendant in error was ap

pointed a Federal judge and the question arose whether his salary
was subject to the provision of this Act.

Two important provisions of the United States Constitution were

involved. They are Article III, Section 1:

"The judicial power of the United States shall be vested in one

Supreme Court, and in such inferior courts as the Congress may

from time to time ordain and establish. The judges, both of the

Supreme and inferior courts, shall hold their offices during good
behavior, and shall, at stated times, receive for their services a

compensation, which shall not be diminished during their con

tinuance in office."

and Amendment XVI:

"The Congress shall have power to lay and collect taxes on in

comes from whatever source derived, without apportionment among
the several States, and without regard to any census or enumera

tion."

Inquiry into the reasons for the incorporation in the Constitution

of the clause "shall receive for their services a compensation, which
shall not be diminished during their continuance in office," is necessary
to an adequate conception of the problem. The Virginia plan was that

the compensation for their services should neither be increased or

diminished, so as to affect the persons actually in office at the time of

such Increase or diminution. This was later changed by striking out

the words "no increase." The provisions of this article were ably
debated pro and con. The purpose was that all judges should not be

influenced by what the Congress could or might do if an opinion con

trary to the wishes of the majority of Congress were handed down.
The idea of the framers of the Constitution was, as nearly as possible,

to create three distinct branches, neither of which was to be dependent
on any other. The authority of each must necessarily be independent,
and to accomplish this end it was finally decided to state the terms

covering this provision as it now stands, "which shall not be diminished
during their continuance in office."
The next question is whether, if it was intended that Congress should

be rendered powerless to diminish the salaries of the judges, the pro-
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vision applies to all exactions that Congress might make or only to a

decrease in compensation made as such.
At the time the Revenue Act in question was passed the Government

was laboring under enormous financial burdens. In the three months
immediately prior to the enactment, disbursements were running at

the rate of two billion dollars per month and it was necessary that
taxes be laid wherever possible within the power of taxation. It can

not be doubted that it was the express intention of Congress to tax the

salaries of the President and the Federal judges as stated in the

statute, if constitutionally possible.
When this particular section of the Act was being considered by the

House of Representatives, the chairman of the committee said: "I
wish to say that while there is considerable doubt as to the constitu

tionality of taxing * * * Federal judges' or the President's salaries
* * * we can not settle it; we have not the power to settle it. No

power in the world can settle it except the Supreme Court of the United
States. Let us raise it, as we have done, and let it be tested, and it can
only be done by someone protesting his tax and taking an appeal to
the Supreme Court." And again: "I think really that every man who

has a doubt about this can very well vote for it and take the advice of

the gentleman from Pennsylvania (Mr. Graham), which was sound

then and is sound now, that this question ought to be raised by Con

gress, the only power that can raise it, in order that it may be tested

in the Supreme Court, the only power that can decide it."
The Sixteenth Amendment gave Congress power to lay and collect

taxes on income from whatever source derived and without regard to

any census or enumeration. Did this amendment carry with it the

power to tax the compensation of the President and the judges of the
Federal courts? It certainly can not be so construed because it is

conceded that this amendment did not render anything taxable as

income that was not taxable before, but was the result of a prior
Revenue Act, that of August 27, 1894, having been declared unconstitu
tional for the reason that it was in conflict with Article I, Section 9,
relative to direct taxes. Pollock vs. Farmers', etc., Co., 157 U. S. 573.

In the case of Evans vs. Gore, 253 U.. S. 245, it was decided that an

income tax on the salary of a Federal judge appointed prior to the

passage of the Revenue Act of 1918, would be in violation of the

provisions of Article III, Section 1, of the Constitution. Mr. Justice

Holmes rendered a dissenting opinion, in which Mr. Justice Brandeis

concurred, saying: "The decision below against the tax seems to me

to have been right for two distinct reasons: That this tax would have

been valid under the original Constitution, and that, if not so, it was

made lawful by the Sixteenth Amendment * * *. The exemption
of salaries from diminution is intended to secure independence of the

judges on the ground, as it was put by Hamilton, in the Federalist

(No. 79), that "A power over a man's subsistence amounts to a power
over his will." That is a very good reason for preventing attempts to

deal with a judge's salary as such, but it seems to me no reason for
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exonerating him from the ordinary duties of a citizen, which he shares
with all others. To require a man to pay the taxes that all other men
have to pay cannot possibly be made an instrument to attack his inde

pendence as a judge. I see nothing in the purpose of this clause of the
Constitution to indicate that the judges were to be a privileged class,
free from bearing their share of the cost of the institutions upon which

their well being, if not their life, depends. * * * "

In William E. Peck vs. Lowe, 247 U. S. 165, more than two-thirds of

the plaintiff's income was received from exports and he contended that

to impose a tax would be a tax on exports prohibited by Article I, Sec
tion 9. It was held unanimously that such was not the case. The tax

is levied after the recipient of the income is free to use it as he chooses.
There have been some attempts to liken the provisions of Article III,

Section 1, "Diminution of Salary Clause," to Article I, Section 10,
"Impairment of Obligation of Contract Clause.'' In Ogden vs. Saunders,
12 Wheaton 213, the parties entered into a contract in 1806. Prior to

that time New York had passed a statute for the relief of insolvent

debtors, there being no Federal Bankruptcy Act in force at the time.

The defense offered by Saunders was that he had obtained his discharge
under the provisions of the Insolvency Act. Was the Act repugnant to
the Constitution? Mr. Justice Thompson said: "Any contract not

sanctioned by existing laws creates no civil obligations; and any con

tract discharged in the mode and manner provided by the existing
law where it was made cannot, upon any just principles of reasoning,
be said to be impaired by such law."

By deduction it is contended that the Federal Judges appointed
subsequent to the passage of a Revenue Act accepted the appointment
subject to the existing Revenue Act.
Since It has been decided that the salary of a Federal judge, who

was appointed prior to the passage of the Income Tax Act, Evans vs.

Gore, supra, and the salary of one appointed subsequent to the pas
sage of the Income Tax Act, Miles vs. Graham, is not subject to the

provisions of such Act, it might be apropos to inquire how far these
decisions are to be carried.
If they are not subject to any Federal statute which would tend to

diminish their compensation during their continuance in office would
it not be possible for each of them to record during the taxable year
all Federal taxes paid during that period, such as the tax on theatre

tickets, cigars, cigarettes, automobiles, tires, and numerous other taxes.
Can it be contended that the tax paid should be refunded when con

sideration is given to the purpose of the tax?
It is difficult to foresee to what extreme this compensation provision

might be carried, but, applying the plain terms of the clause in ques

tion, any tax either Federal, State or of any political subdivision, is
unconstitutional.

E. D. L.
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TAXATION�"Capital Stock" Construed.
The case of Ray Consolidated Copper Company, Appellant, vs. 17. S.,

69 L. Ed. (Adv.) 629, decided May 25, 1925, in the Supreme Court of the
United States, arose on appeal from a judgment of the Court of Claims

in favor of the defendant in a proceeding to secure the refund of a

�corporation excise tax alleged to have been wrongfully exacted.
The Revenue Act of 1918, February 24, 1918, provides that "Every

domestic corporation shall pay annually a special excise tax with

respect to carrying on or doing business, equivalent to $1 for each

$1,000 of so much of the fair average value of its capital stock for the
preceding year ending June 30, as is in excess of $5,000. In estimating
the value of the capital stock, the surplus and undivided profits shall
be Included."

Ray Consolidated Copper Company under the above provision filed
on July 30, 1920, with the appropriate collector of internal revenue, a
return for the special tax for the year ending June 30, 1921, in which
it reported that the fair average value of its capital stock for the pre

ceding year was $34,803,608.99. The value so reported was arrived at

by finding the average selling price of the stock on the New York
Stock Exchange during the calendar year 1919 and multiplying the

price so found�about $22 a share�by the number of shares out

standing.
The Commissioner of Internal Revenue refused to accept the company's

valuation, and took into consideration for the purpose of estimating
the value of the capital stock among other things, the value of the

mining property theretofore established in connection with other

Federal taxes; concluded that the fair value of the capital stock, con
sidered as a whole, was not materially less than the net fair value of

the assets; fixed the value of the capital stock higher than the com

pany had reported and exacted an additional tax. Refund being
denied, this suit was brought before the Court of Claims to recover

the additional amount paid. The Court upheld the assessment and the

�case was taken to the Supreme Court on appeal.
The company insists that the term "fair average value of its capital

stock" means fair average value of the aggregate shares of its stock
and not the value of the corporate assets, that the aggregate value of

the shares so determined by the fair average selling price of the in-

�dividual shares must be adopted as the single standard for determining
the value of the capital stock, that such determination cannot law

fully be modified by any consideration of the value of the corporation's
assets.
The Court held, however, that as the term capital stock has no

�fixed significance, it must be construed in a particular statute by refer
ence to the context, the nature and purpose of the statute, its history
and other aids to construction. "We think," says the Court, "that as

nere used it means the entire potentiality of the corporation to profit
by the exercise of its corporate franchise. As the method to be pur
sued in ascertaining the value is not prescribed, we think that it was
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left to the sound judgment and discretion of the Commissioner, sub

ject only to the obligation to take into consideration every relevant

fact. The capital stock of a corporation, its net assets and its shares of

stock are entirely different things. The value of one bears no fixed or

necessary relation to the value of the other. The net fair value of tie

assets was clearly a relevant fact bearing upon the value of the capital
stock. It does not appear that the Commissioner refused to consider

the selling price of the shares or other factors. He may have con

cluded that, under the conditions, the average price at which relatively
small lots were sold on the stock exchange was not a fair indication

of the value of the capital stock."
The distinction which the United States Supreme Court makes in

this case, between capital stock and shares of stock, as intended by tax

statutes, is well supported by the authorities.

Cook, in his "Treatise on the Law of Stock and Stockholders," says,

"Especially is it important to distinguish a tax on shares of stock from
a tax on the capital stock. The latter is always taxed against the cor

poration, and is based on a valuation which does not depend on the

value of the shares of stock." Cooley, in his work on "The Law of

Taxation," cites as authority in this connection the case of Dupuy vs.

Johns, 261 Pa. 40, in which it is held that "a tax on capital stock is,
in effect, a tax on the property represented by the capital"�which is

quite a different thing from the shares of stock.

In his opinion delivered in the case of Hecht vs. Malley,1 265 U. S.

144, 162, 163, Justice Sanford says, first quoting from Cook on "Cor

porations" :
" 'It is true that, generally speaking in the technical sense,

the capital stock of a corporation is a sum fixed by its corporate char

ter as the amount paid or to be paid in by the stockholders for the

prosecution of the business of the corporation and the benefit of its
creditors'.3 However, in statutes relating to taxation, sometimes drawn
without regard to the technical meaning of the words, the courts will

construe 'capital stock' to mean the actual property of the corpora

tion, when necessary to carry out the intent of the statute." '

Justice Sanford concludes that, with regard to the Revenue Act of

1918 (the same act involved in the case of Ray Company vs. U. B.},
the clear intention of the statute as shown by the whole context is t�

apply the term capital stock to "the capital invested in the business,*"
that is, the "net value of the property owned by the association and

used in its business."
The case of People vs. Coleman, 126 N. Y. 433, is the one most often

cited by authorities as the leading case on this subject. It construes
the words "capital stock" as used in the New York tax laws to mean

1 See also 111. C. R. R. Co. v. Greene, 244 U. S. 555, 562.
1 1 Cook on Corporations, 7th Ed. 38, and cases cited in note 2.
8 See also Powers v. Detroit R. R. Co., 201 U. S. 543; Wright

Georgia R. & Bkg. Co., 216 U. S. 420; Security Co v. Hartford, 61 Conn.

89, 101; Henderson Bridge Co. v. Commonweath, 99 Ky. 623, 641.
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actual property and not share capital, and declares that assessors have
no discretion to take the value of the shares of stock of a corporation
as that of its capital stock, where they know the value of the latter.
The rule thus expressed is well established in the state of New York."
In Pennsylvania, the construction of the tax statute of 1891 was ruled

upon shortly after its enactment, in the case of Commonwealth vs.

Philadelphia, etc., R. R., 145 Pa. St. 74. The language of the decision
is perfectly clear; it leaves no room for further controversy: "The
statute of 1891 in Pennsylvania for taxing corporations according to

the value of their capital stock is a tax on the property, franchises,
bonds, money and assets of the corporation, all of which are considered
in arriving at the tax, and the indebtedness should also be con

sidered." 5

The Illinois courts have repeatedly held that "capital stock" as used
in tax statutes is not synonymous with shares of stock. In Porter vs.

Rockford, Rock Island and St. Louis R. R. Co., 76 111. 565, the court
said: "The legislature did not, by the use therein, that is, in the
Revenue Act, of the words 'capital stock' mean 'shares of stock' either

separately or in the aggregate, but they intended to designate thereby
the property of the corporation." A similar opinion was expressed in

Pacific Hotel Co. vs. Lieb, 83 111. 602, where the court said, "All that
belongs to the corporation as its property, whether tangible or in

tangible, and of whatever nature or kind, should be valued, under this
designation 'capital stock', for the purpose of taxation." 6

Although all the authorities thus far cited agree substantially with
the decision of the Supreme Court in this case of Ray Consolidated

Copper Company vs. U. S. in distinguishing between capital stock
of a corporation as understood in tax statutes and the shares of stock

themselves, yet many decisions in conflict may be found. Capital stock
has been held, for instance, to be equivalent to the "market value" of
the stock,7 or equivalent to "the aggregate of the individual shares." 8

A tax levied according to the value of the capital stock has been
assessed on a basis of the "value of the individual shares." 3

4 People v. Wemple, 150 N. Y. 46, 50; People v. Knight, 173 N. Y.

255 ; People v. Dederick, 41 N. Y. App. Div. 617 ; People v. Tax Com'rs, 4

N. Y. Suppl. 45.
5 See also Commissioner v. Manor Coal Co., 188 Pa. St. 195, 41 Atl. 605,

and Commissioner v. Darby First National Bank, 2 Dauph Co. Rep.
(Pa.) 88.

5 See also Central 111. Pub. Service Co. v. Swartz, 119 N. E. 990;
Keokuk, etc., Bridge Co. v. People, 161 111. 132; Ohio, etc., R. B.. v.

Weber, 96 111. 443.
7 State v. Duluth Gas and Water Co. 78 N. W. 1032 (Minn.) ; Panola

County v. C. M. Carrier and Son (Miss.).
"American Glue Co. v. Conn., 81 N. E. 302.
0 Planters Crescent Co. v. The Assessors of the Parish of Jefferson,

6 So. 809 (La.).
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In conclusion, it is interesting to note, for the purpose of compari
son, the provision in this same Revenue Act of 1918 with reference to

the excise tax on a foreign association. This provision expressly
fixes the tax upon the value of "the capital actually invested in the

transaction of its business in the United States." It is not unreason

able to infer from this clause that the intention of Congress was to im

pose the tax in the same manner in the case of domestic corporations,
that is, upon the value of the capital actually invested in the business
as distinguished from that of the mere shares. Courts have, in fact,
drawn this conclusion in construing this particular statute.

L. L. D.
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