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THE PREAMBLE OP THE
CONSTITUTION

By JAMES M. BECK.

"VTO symptom in our public life is of greater interest and
promise than the revived interest of the masses in the

Constitution. Twenty-five years ago�even ten years ago�

few men, even of the educated classes, had any adequate
knowledge of its history or of its essential political phil
osophy. Today, over a million school children are busily
preparing their essays in the annual competition for hon
ors in the study of the Constitution.
It is to be regretted that this revived interest in the form

of our Government has not reached the higher institutions
of learning. Every American college and university should
make the study of the Constitution an essential course, and,
in my judgment, no student should be permitted to grad
uate, or at least to take a degree, no matter in what depart
ment he may be studying, unless he can pass a real exami
nation on the Constitution.
The text of the Constitution naturally does not provoke

interest, except to the profession of the law. On its face, it
is as dry as a problem in mathematics or a manual of par

liamentary law. If, however, the student has a little imagi
nation and studies the Constitution from the background
of its history, it then becomes one of the most absorbing
chapters in the history of the world. It was the first and

has been the most successful effort of men in any period of

time to sit down and calmly map out in writing the form

and character of their Government. No nation ever at

tempted this task before, and none has done it more suc

cessfully since.
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To illustrate the great interest of the subject, if the stu
dent has a little imagination he need only take the pre
amble. There is a noble dignity about it, and, as with the

"purple passages" of Shakespeare, or the lofty truths of

Scripture, the more one reads it, the more one is impressed
with its majesty.
In this simple declaration of fifty-two words, the epic

story of America reveals itself to the eye of the imagination.
It gave to our Republic its name, and each sentence, when
read from the background of history, suggests some vital

chapter in the history of the American Commonwealth.

WE THE PEOPLE of the United States, in order to
form a more perfect union, establish Justice, insure
Domestic Tranquility, provide for the common defense,
promote the general welfare, and secure the Blessings
of Liberty to ourselves and our Posterity, do ordain and
establish this Constitution of the United States of
America.

"We the people." It does not say the peoples of various
independent States, or refer to them as constituent States,
but speaks collectively of a new nation�which it calls the
"United States"�and1 a single people. We were a people
before the Constitution was framed, and would remain a

people if the Constitution were destroyed tomorrow. Peo

ples create Governments, and not Governments peoples.
This year America will celebrate the one hundred and

fiftieth anniversary of the Declaration of Independence, and
it is our habit of mind to regard that as the natal day of our
nation. This misleading conception lessens the dignity of
what is now the greatest nation in the world. Peoples are

entities, and while their Constitutions and forms of Gov
ernment may be chapters in their career, yet, as historic

entities, they exist wholly independent of such events. The
French people was a great people before it put an end to

tyranny and commenced its life as a free nation in 1789.

Vainly the National Convention attempted for a little while
to regard the overthrow of the monarchy as the year "One"
for the French nation. If Canada tomorrow were to sever

the only remaining governmental bond which unites it with
the British Commonwealth of nations, neither the Canadian
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nation nor the Canadian people would then come into ex

istence.

Similarly, the American Commonwealth existed before
our present Constitution was adopted, and began when the
first English-speaking Colonists landed on the shores of
Virginia, nearly 320 years ago, and formed a Government.
The foundation of the American Commonwealth was the
work of the "spacious days" of Queen Elizabeth, and as

such it was a part of the culminating phase of that revival
of the human mind which is called the "Renaissance."
In my recent book, "The Constitution of the United

States," I hazarded the speculation that Shakespeare had
America in mind when he wrote his lovely sea idyl, "The
Tempest." In any. event, it is certain that America was

born of the same mighty cultural movement of mankind
as the British Empire, and it shares the glory of an age
which produced Sidney and Spenser, Shakespeare and

Bacon, Drake and Raleigh and Probisher, and later, the
elder Chatham, William Penn, Franklin, and the finest
of the English-speaking race, George Washington.
WThen regard is thus had to the mighty spirit that

breathes through the preamble of the Constitution, and to

the unmeasurable consequences of the formation of the
most powerful Republic of all time, this solemn declaration
that "We the People of the United States * * * do ordain
and establish this Constitution for the United States of
America" has a noble simplicity and dignity.
I must not be understood as suggesting that all this was

in the minds of the draftsman of the Preamble�whoever

he may have been, and we do not know who he was. I am

prepared to concede that its framers were not attempting
any grandiloquent pose, but were simply giving a formal

enacting clause to the Constitution by an assertion, in sim

plest language, of who its creators were and what its

mighty purposes.
Prior to the formation of the Constitution, the American

people had become conscious of their unity as a people,
even though they were scattered over a large area of ter

ritory and the means of intercommunication were, until
the nineteenth century, small indeed. From the beginning,
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however, they were groping toward that organic unity
which found its noblest and most lasting expression in the
Constitution.

Nearly a century and a half before it was adopted, four
of the New England colonies�Massachusetts, Plymouth,
Connecticut and New Haven�had united in a league and
remained a political unit for nearly forty years. Ninety
years before the Constitution, William Penn made the first

suggestion for a union of all the colonies. More than thirty
years before the Constitution, Franklin had submitted at
the Council of Albany a written draft of such a union of
the colonies.

The first Continental Congress became such a union,
informal as it was, and with the Second Continental Con

gress came the Declaration of Independence, which did not
constitute us a people, but simply severed the political
bonds which had united us to England. Long before the
Constitution was even dreamed of, the unity of the Ameri
can people was recognized by a term familiarly used by all
the great men of the colonies and which remains dear to
this day, namely, "The Union." Again and again, in Wash

ington's letters he speaks of "The Union," even as the great
est of his successors, when the Union was threatened in the
Civil War, generally referred to the nation not by its formal
title of the "United States," but as "The Union."

"We the People" is therefore descriptive of a great com
monwealth, which in three and a half centuries has become

potentially, if not actually, the greatest power in the world.
When the Constitutional Convention met in 1787, Gov

ernor Randolph of Virginia submitted for the consideration
of the members fifteen points, as we would now call them,
which were to be the basic principles of the new Constitu
tion. They were abstract propositions and were to be dis
cussed and decided before the proposed form of Govern
ment was put into concrete form. They were discussed
for many weeks and gradually grew by additions and
modifications until they numbered twenty-one.
When these were finally accepted by the Committee of

the Whole, on the 16th day of July, 1787, it was felt that
the time had now come to reduce it into concrete form, and
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for this purpose a Committee on Detail was appointed to
make the final draft.

Twenty-one days later the committee reported, and it
began with the following preamble:

We the People of the States of New Hampshire,
Massachusetts, Rhode Island and Providence Planta
tions, Connecticut, New York, New Jersey, Pennsyl
vania, Delaware, Maryland, Virginia, North Carolina,
South Carolina and Georgia, do ordain, declare and
establish, the following Constitution for the govern
ment of ourselves and our posterity:�Article 1. The
style of the Government shall be "The United States of
America."

This was the first mention of the name which the new

Government was to have. It is significant that it uses, as
did the later Preamble, the word "Constitution," for this
word was not used in the Articles of Confederation. The
Preamble to that instrument read:

Articles of Confederation and Perpetual Union be
tween the States of (naming the States).

and the third of the Articles of Confederation stated that�

The said States hereby severally enter into a firm

league of friendship with each other, for their com

mon defense * * *

It was merely an offensive and defensive political alliance
of sovereign States. The expression was an old one, for the
second Article of the New England Confederation of 1643.
the oldest Confederation in American history, said :

The said United Colonies, for themselves and their

posterities, do jointly and severally, hereby enter into
a firm and perpetual league of friendship and amytie,
for offence and defence, etc.

The work of the Committee on Detail was then debated
for thirty-one days, but apparently the preamble gave rise
to little, if any, discussion. It was probably regarded as a

mere formal ordaining clause. The Constitution, as thus
drafted by the Committee on Detail, was then, with the
meticulous care with which everything was done in the
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great convention, referred to a Committee on Style. This
committee consisted of Dr. William Samuel Johnson, Alex
ander Hamilton, Gouverneur Morris, James Madison and
Rufus King, and four days later they reported the Constitu
tion in its present form.
It is noteworthy that the Preamble had been changed.

The names of the States were omitted and the great objec
tives of the Constitution were, for the first time, inserted.
The omission of the States is probably due to an important
change which arose out of the necessities of the situation.
Under the Articles of Confederation, which the Conven

tion was appointed to revise, it was provided that it could
not be changed except with the unanimous consent of all
of the States. It was quite plain to the Convention that no
such unanimous consent could be secured, for apart from
the differences of opinion, Rhode Island had refused to
enter into the Convention. Therefore, they decided, in vio
lation of the Articles of Confederation, that if nine States
should ratify the Constitution it should then become opera
tive and supplant the existing government, even though
these nine States were obliged to part company with the
other four.
It was not then clear which of the nine States would ratify

and, indeed, it was doubtful until the very last whether
the ratification of the nine States could be secured. Prob

ably this was the principal reason why the Committee on

Style omitted the States and contented themselves with the

general statement, "We the People."
It does not follow, however, that this practical considera

tion was the only reason. The Convention had already
determined that the new government should neither be the
creation of the existing government, nor of the constituent
States�it was to be the act of the American people. This
was clearly indicated by the form of ratification. It was
not to be submitted to the States as existing political enti
ties, to accept or reject in accordance with their govern
mental powers, but it was intended that in each State,
although under its auspices, a new convention should be
selected by a popular election to accept or reject the new

government. Although the machinery of the States was to
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be utilized to bring these conventions into existence, yet
when they met they were to speak with the authority of the
people of such States and not with the authority of the
State governments.
Motley, the historian, in a letter to the London Times dur

ing the Civil War, has thus forcefully stated this theory :

The Constitution was not drawn up by the States, it
was not promulgated in the name of the States, it was
not ratified by the States. The States never acceeded
to it, and possess no power to secede from it. It was
"ordained and established" over the States by a power
superior to the States�by the people of the whole land
in their aggregate capacity, acting through conventions
of delegates expressly chosen for the purpose within
each State, independently of the State Governments,
after the project had been framed.

"In order to form a more perfect union." The tragedy of
the early development of the American Commonwealth is
in those words. The people had an inchoate union, in
effective for its purpose, for it lacked that without which
no government is possible, the sanction of authority. The
old union was an alliance�a league of nations�of thirteen

colonies, each of which had become, on July 4, 1776, an
independent and sovereign State. The only authority which
the union had over these States was that of influence, and,
as Washington pithily said, "influence is not government."
The evil of a Government which could ask but could not

command resulted in the division of the Colonies, and it

found its darkest chapter in that terrible winter at Valley
Forge, when the little remnant of Washington's army could
be tracked over the snow by the blood from the unshod
feet of the soldiers.
After the treaty of peace the authority of the impotent

confederation had been reduced to a shadow. Government
was gone and social chaos prevailed everywhere. The
infant nation was, as a new-born child, gasping for breath
and struggling for the light. Hence the poignant sig
nificance of the words, "in order to form a more perfect
union."
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"To establish justice." In these three words the political
philosopher can see much more than the establishment of
a Federal judiciary and the ordinary administration of

justice between man and man, although that alone would
have been no mean contribution to the development of the
American people. "To establish justice" was to prescribe
the just limits of the State and to preserve to a people,
whose vital spirit was that of individualism, inalienable
rights which the State could not destroy.
It is possible that the draftsmen of the Preamble did not

see the full significance of the expression. As all master

builders, they "builded better than they knew." The fact
remains that the "justice" which the Constitution was to
establish was not merely the ordered regulation of human
conduct as between man and man, which we commonly
call law. It proclaimed a higher law than that of govern
ment. It was the negation of full sovereignty, either in the
State which they were creating or even in the people. It

again affirmed1 the great abstraction of the Declaration of

Independence that each man has certain inalienable rights
which the State may not justly transgress.
To vindicate that principle the Constitution was to make

a unique contribution to the science of government. No

longer should executives and legislators be the judges of
their own power, for when they are their power is poten
tially unlimited, and the rights of the individual exist only
by sufferance. The Constitution was to establish an inde

pendent judiciary as the final governmental conscience of
the nation in matters of constitutional morality. Beyond
that the only appeal was to the people under the Constitu
tion's power of amendment.
"To establish justice" therefore meant more than a simi

lar term had ever meant in the annals of statecraft. A

Supreme Court was to be constituted, which would be, so
far as practicable, independent of the executive and the

legislature, and it should establish, by judicial decisions,
the fundamental verities of liberty as guaranteed by the
Constitution.
"To establish justice" therefore recalls the whole history

of mankind against the tyrannous excesses of government.
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The age-long struggle for freedom was latent in those
words, and the Constitution was destined to give, in estab
lishing justice, the noblest solution of the problem of the
Man versus the State, which the wit of man has yet devised.
"Provide for the common defense, promote the general

welfare." In these words, again, was latent the mighty
economic and moral development of a great people. Even
before the railroad, steamship and the telegraph, it was

realized that all progress must depend upon cooperation and
that there were many things that the several States and the
people thereof could not do separately and independently.
The infant nation must needs defend itself against the rest
of the world; hence, the necessity of a common defense.
The economic development of the American people would,
as all civilization in the last analysis does, depend upon the
construction of roads and other facilities of communica
tion, and these could only be secured by cooperative enter

prise. Hence the great objective of the "general welfare."
Apart from these general considerations, the suggestion

of the "general welfare" as one of the great objectives of the
Constitution had a significance which, at this late day, is
scarcely appreciated. We are apt to think of the American
Colonies as constituting a homogeneous people. The fact
was otherwise. The political ties that bound them together
were extremely slight and fragile. They were those of
sentiment and interest; the great sentimental tie had been
their common allegiance to the British Grown, and the prac
tical tie was the apprehension of a common danger from
the Spaniard, the French and the Indian.

As against these unifying tendencies were profound dis
similarities of many kinds. The Colonies were diverse in

class�some were aristocratic and others of democratic
tendencies. They were diverse in race, for while the Eng
lish were predominant there was a considerable mixture
of Dutch, Swiss, Swedes, German, French and Spanish.
They were diverse in religion and religion then had a

portentous and destructive influence upon unity. Their
forms of government differed�some were charter govern
ments, some proprietory governments, and some Crown
colonies.
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Their economic differences were profound and far-reach

ing, for the industrial interests of the West and South were

not the interests of the East. This had led to the conflicting
regulations of commerce which had resulted in a state of

economic chaos. Indeed, it was the evils of this piratical
warfare, in which each State, by oppressive customs regu

lations, tried to injure other States to its own advantage,
that finally influenced all the States when confronted with

destruction, to yield commercial power to the new Govern
ment. Even in cultural development there were marked

differences, for naturally there was scant sympathy between
the comparatively well-developed Eastern States, which

measurably reproduced the social culture of Europe and

�the pioneers on the frontier, who were living almost in a

state of nature.

All these diversities of interests, creeds, classes, forms
of government and social trends tended toward disintegra
tion rather than to integration. While to us the "general
welfare" as the great objective of government is of such

undisputed beneficence that we accept it as the air we

breathe, without being conscious of the blessing, yet this
conception had little influence with the colonies in the early
period of their development.
The greatest achievement of the Constitution is that it

has made the "general welfare" the dominating and unify
ing influence in our American life. Today it would be
unthinkable that each State should have the power to con

trol its exports and imports, or that the citizens of any one

State, when crossing its frontier into another State, should
find themselves aliens.
The same postage stamp carries a letter from New York

to San Francisco; the American citizen travels as of right
across the Continent without a passport and without being
required to comply, as he passes through State after State,
with emigration laws or customs regulations. If he enters
the courts of a State, of which he is not a resident, he find's

that, by the beneficent flat of the Constitution, he is every
where entitled to equal privileges, immunities and liberties
with the citizens of that State.
It is hard for us to realize that the time was, and within
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two lifetimes, when not only was there no such conception
of the "general welfare," but when the peoples of the States
were extremely hostile to it and1 did not reckon with it as a

possibility.
The Constitution was in no sense the voluntary creation

of the American people. As was said by one of its framers,
it was literally extorted from them by their grinding neces

sities.
The Congress of the old Confederation could ask the

States to contribute money, but they made the contributions
as and when they pleased and with diminishing regularity
and generosity. The Government�if so feeble an alliance
could be called a "government"�was a mere shadow, and
yet the Constitution was the work of a few men.

It was with the very greatest difficulty that the people
were induced, through nominating conventions, to accept
it, and they only did so as an alternative to anarchy. Even
the members of the convention had so little conception of
the "general welfare" as a great ideal, that after debating
for four long months, few, if any, at first took satisfaction
in the incomparable result of their labors.

However, they did succeed in writing a Constitution and

they were induced by the sheer pressure of necessity and

by the lessons of the very dear school of experience to write
into the Preamble, as one of the great objectives of the

Constitution, the "general welfare," and that has been alike
the dominating and the unifying influence of America from
that day to this and has made it the most powerful nation
of the world.
"Do ordain and establish this Constitution." The sub

sequent history of the Republic for a century was to turn

upon the full significance of these words. To "ordain" was
to announce by authority, and to "establish" was to make
firm and permanent, not only for the generation that cre
ated the Constitution, but as it said, for our posterity to the
remotest generation.
Saving only the power of amendment in the prescribed

way and by a largely preponderating vote, the people estab
lished the Constitution as something that could not be dis
solved at will. And yet, from the time of the Virginia and
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Kentucky Resolutions and' later the Hartford1 Convention
and finally the fratricidal Civil War, the significance of the

words, "ordain and establish," remained an open question.
It was left to Abraham Lincoln to vindicate the mighty im
port of these words.

Thus the history of America from the founding of James
town to this year of grace, 1926, is mirrored in the words of
the Preamble. In it can be seen Jamestown and Plymouth
Rock; the meeting of the First Continental Congress; the
Declaration of Independence; the Articles of Confedera

tion; the Treaty of Peace; the Constitution of the United

States; the War of 1812, to preserve our liberties on the

high seas; the expansion of the continent to the Pacific

Coast; the Civil War; our expansion into a world power
in 1898; the defense of human liberty in the greatest of
world wars. And behind this Preamble stand the mighty
shades of the master builders of the Republic�-of Raleigh
and Winthrop, of Penn and Franklin, of Washington and

Madison, Jefferson and Hamilton, of Marshall and Webster,
Jackson and Lincoln, of McKinley, Roosevelt and Wilson.

Read from its historic background and remembering all
the treasure of the property and blood that contributed to
this great consummation, the Preamble is as sonorous as a

trumpet. A trumpet blast it was to all mankind, for from
that day to this there has never been a constitution framed

by any people that has not been influenced by the Constitu
tion of the United States. It is the classic model of the
Federated State. It has more profoundly influenced the

political life of mankind than any single document in the
annals of statecraft. It is today the oldest comprehensive
written form of government. In all the great changes of
the remarkable age that was ushered in by the steamship
and the telegraph, it has stood like the Rock of Gibraltar.
In the annals of history there is no such swift progres

sion from an infant nation to a giant world power as marks
the growth of our nation under the Constitution. The
potent and beneficent influence of that nation will last as

long as "we the people of the United States" maintain the
Constitution that was "ordained and established" 139 years
ago next September.



SOME EFFECTS OF THE DISTRICT CODE
PROVISIONS DISPENSING WITH

WORDS OF INHERITANCE
By CLARENCE MILTON UPDEGRAFF *

rule was better known to the lawyers of the time
of Blackstone than that which required the use of

words of inheritance in the alienation of a fee simple
inter vivos. When this rule had outlived the atmosphere
which called it into being, it properly came to be con

sidered a mere technicality, and in most, if not all, of the
jurisdictions applying the statutorily modified common

law today, legislative acts have done away with it. Such

statutes, however, have a most treacherous air of simplicity
about them, and indeed, if it is intended only to transfer
a present interest in fee, the effect of these laws should be

easily understood. On the other hand, when a series of
successive interests is created which deals with present
and future, and perhaps with contingent as well as vested,
estates in the property involved, the lack of words of in
heritance as a sure guide to the measure of the estate

intended, may create great difficulties.
The statute dispensing with the requirement of words

of inheritance in the creation of a fee simple first appeared
in the .law of the District in the code approved March 3rd,
1901, and it has appeared as section 502 in the subsequent
editions of that code with no change from the original
form. In the discussion following, the decisions of New
York and Illinois will be principally relied on when Dis
trict decisions are lacking, for the reason that New York
was a pioneer in the field of codification in America, while
Illinois, like New York, has a wealth of decisions under its
statute. That there is a similarity in the texts of the re

spective statutes which justifies this use of the decisions

* George Washington University Law School. The writer expects
to reprint the above as part of a forthcoming monograph on D. C.

property laws.
229
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under them seems to be shown by comparison. The words
of the respective acts are :

D. G. Code, section 502. "Interpretation.�No words
of inheritance shall be necessary in deed or will to
create a fee simple estate; but every conveyance or de
vise of real estate shall be construed and held to pass a

fee simple estate or other entire estate of the grantor or
testator, unless a contrary intention shall appear by
express terms or be necessarily implied therein."
N. Y. Revised Statutes, Real Property, Title V, sec

tion 1.�"The term 'heirs', or other words of inheri
tance, shall not be requisite to create or convey an es

tate in fee ; and every grant or devise of real estate or

any interest therein, hereafter to be executed, shall
pass all of the estate or interest of the grantor or tes
tator, unless the intent to pass a less estate or interest
shall appear by express terms, or be necessarily im

plied in the terms of such grant." 1

Illinois Revised Statutes (1845), Chapter 24, sec

tion 13.�"Every estate in lands which shall be granted,
conveyed or devised, although other words heretofore
necessary to transfer an estate of inheritance be not

added, shall be deemed a fee simple estate of inheri
tance, if a less estate be not limited by express words,
or do not appear to have been granted, conveyed, or
devised by construction or operation of law."

Under a literal interpretation of any of these statutes,
all conveyances and devises are prima facie creations or

transfers of fees simple. It should be noted that this
changes the former rule that words of inheritance were

not necessary for the creation of a fee simple by devise.1
The statutes provide, not only that words of inheritance
are not necessary, but also that in the absence of such

1 In the N. Y. Laws of 1909, Ch. 52, sec. 240, paragraph 1, the text
of this act was changed to read, "The term 'heirs' or other words of
inheritance, are not requisite to create or convey an estate in fee."
Most of the cases cited from New York, however, were decided under
the statute as it appears in the text above.

�Kales, Estates Future Interests, (2nd ed.) sec. 154.
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words, it shall be presumed and held that the estate in
tended to be granted is a fee simple unless a contrary in
tention otherwise appears. It seems clear that this statu

tory presumption that a fee is conveyed, ordinarily would
be strengthened by the use of words which would have
created a fee at common law,* while on the other hand, a

conveyance without such words might pass a lesser estate,
if "express terms" or implication seems to require such
result. This resolves the doubtful cases into problems of
construction in which absolute certainty is difficult, if not
impossible to attain. It is submitted, however, that many
of the situations in which the statute in question may be

important can be assigned to places in a classification from
which fairly standardized conclusions may be drawn. It
is the purpose of this paper to discuss some of these situ
ations.

CASES WHERE THE CONVEYANCE WAS TO a, SIMPLICITER, BUT
WHERE UNDER THE STATUTE HE TAKES A PEE.

The first statement of the Court of Appeals of the District
of Columbia upon the subject of limitation of the fee with
out use of words of inheritance, following the effective
date of the District Code, was in the case of Atkins v. Best

(1906).4 There the court said, "The ancient rule prevailed
in the District of Columbia when this will took effect, that,
where a devise contains no words of limitation or descrip
tion of the estate passed, the devisee takes for life only,
unless from an examination of the language of the entire
will it shall appear with reasonable certainty that the real
intention of the testator was to create a greater estate . . .

"This rule reflected the policy of the English law, which
favored the heir, and would not suffer him to be disin
herited save upon the plain expression of that intention by
unmistakably conferring the whole of the estate upon an

other. The policy of the law has undergone a change in
this country .... Consequently, and for the reason that
the real intentions of testators, who commonly act as

�But in the case of Lynch v. Lynch, which is discussed herein, a

seemingly contrary result was reached. See note 31, infra.
* 27 App. D. C. 148, 153.
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their own scriveners, are believed to have been very often
thwarted by the strict application of this artificial rule,
the tendency of the latest decisions, .... seems to be to
search the entire will closely for a sufficient indication of
an intention that will rescue it from its operation."
While these words are not to be though of as construing

the statute, since the will bore date of the year 1894, and
was probably not admitted to probate before January 1,
1902,5 the court was no doubt influenced by the presence
of the new code provision. The same may be said of the
case of Wells v. Brown ' which was decided by the District

Supreme Court in 1916. Certainly these cases show a de

parture from the previously accepted local rule that simple
devises with no words of limitation create life estates only,'
unless on a search of the whole will it appears that the
devisor intended the fee simple to pass.8
It is to be regretted that in McGuigan v. Jaeger" the first

case which offered an unquestionable opportunity for con
struction of the statute in connection with a will executed
and effective after the District Code went into force, the
court seemed to adopt the point of view that controlled
in the pre-code cases indicated above. Thus it said, "an
examination of the whole will convinces us that it was the
intent of this testatrix to give her entire estate to her hus
band." In accordance with the statute it might better have
said, "This is to be construed to pass a fee simple estate
unless a 'contrary intention' appears. No such contrary

5 In either case it appears that the statute should not apply. The

District of Columbia seems to have no authority upon this point, but
New York holds that the statute does not apply either to a situation
where a will was made and became effective before the statute, Van-
derzee v. Vanderzee, 36 N. Y. 231, or where the will was made before
the effective date of the statute but the testator died after such date,
Campbell v. Rawdon, 19 Barb. 494.
"44 W. L. R. 214.
'McAleer v. Schneider, 2 App. D. C. 461, 467; Long v. Gloyd, 25

W. L. R. 50.
"White v. Crenshaw, 5 Mackey, 113; Young v. Norris Peters Co.,

27 App. D. C. 140, 147. For the law of New York before their statute
see Olmstead v. Harvey, 1 Barb. 102.

8 36 App. D. C. 227, 39 W. L. R. 85.
10 36 App. D. C. 227, 230.
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intention is disclosed; therefore the devisee takes a fee

simple." It is true that the result would have been the
same, but a situation clearly within the statute might well
be expeced to show its clear application. Without doubt
the code is open to the construction that so far as transfer

by will is concerned, realty and personalty are now upon
the same basis, and in connection with the latter it was
held long ago that a bequest without words of limitation
passed an absolute estate unless a contrary intention clearly
appeared," and the same may be said concerning equitable
interests.12 It might be added that a somewhat liberal at
titude with regard to words of limitation was shown in this

jurisdiction several years ago when French v. Campbell"
it was held that an estate in fee was passed by a general
devise over without words of limitation after the creation
of a life estate. To a certain extent this tendency was for
tified by the case of Robey v. Prout" which as early as 1870
held that a lease for years renewable forever, with a right
of purchase in the lessee or her heirs was not a chattel.
This suggests, of course, that it must have been some

greater estate, though assuredly it was not created by use

of words which would have created a freehold at common
law.

These District of Columbia authorities seeming to leave
the subject far from completed, we may extend the discus
sion by borrowing illustrations from the decisions of New
York under a similar statute. There, it has been repeatedly
held that where the estate conveyed is unqualified, the
effect is to create a fee simple." In some cases the courts
have expressed the conclusion that whereas at common

"Snyder v. Baker, 5 Mackey, 443.
u Sims v. Georgetown College, 1 App. D. C. 72, 21 W. L. R. 595.

"13 D. C. (2 Mackey) 321.
M 7 D. C. 81.

"Guernsey v. Guernsey, 36 N. Y. 267, 268; Terry v. Wiggins, 47 N.

Y. 512 (In the matter of the first gift to the wife) ; Crain v. Wright,
114 N. Y. 307; Thurber v. Chambers, 4 Hun. 721, 725; Penfleld v.

Clark, 62 Barb. 584, 590; Hilliker v. Bast, 64 App. Div. 552; Mee v.

Gordon, 104 App. Div. 42fl, reversed 187 N. Y. 400; Schaefer v. Thomp
son, 116 App. Div. 775. For the law of N. Y. before the statute see

Olmstea'd v. Harvey, supra, note 7.
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law the presumption was in favor of the lesser estate pass
ing under any conveyance which omitted words of limita

tion, under the statute the grantor or devisor is presumed
to pass his entire interest, and if he had it, the fee simple
will have passed in the absence of restrictive words."

Specific applications of the above rules are seen where
a devise "To my faithful wife Gh. R. my homestead farm"
is held to pass a fee simple," and where a gift to "the chil
dren of P. in equal shares" passes a fee." Conveyances to

corporations which formerly were limited in law so that
lands so granted reverted to the grantor upon the dissolu
tion of the corporation are now held to be conveyances of
the fee," even though the corporation is chartered but for

fifty years.20 A conveyance to a corporation sole which

formerly passed but an estate for the life of the person
then invested with the corporate character now passes a

fee simple.21
It has been said that the statute is mainly declaratory

of the common law,22 but this seems scarcely true even in
connection with devises. It is quite obvious that a neces

sary consequence of the statute is the admission of evidence
for the purpose of explaining an ambiguous deed,2* but in
this it cannot be said that the statute has changed the com

mon law. Rather, it created another situation for the ap
plication of a rule already settled.

CASES WHERE LESS THAN A PEE SIMPLE IS LIMITED

BY EXPRESS WORDS.

The simple case where clear explicit words are used, is
easy to dispose of, e. g., a gift "to A for and during her

"Williams v. Williams (1853), 8 N. Y. 525, 539; Nichols v. N. Y.
&' E. R. R. Co. (1854), 12 N. Y. 121, 128; Heath v. Barmore (1872),
50 N. Y. 302, 306; Moore v. Pitts, 53 N. Y. 85, 89.

17 King v. Rundle, 15 Barb. 139.
18 Trezoning v. Trezoning, 15 N. Y. S. 171. Cf. Bowman v. Tallman,

2 Robt. 385, 402 where a gift over to "survivors" carried a fee to them

though no words of inheritance were used.
" Heath v. Barmore, 50 N. Y. 302.
"Nichols v. N. Y. & E. R. R. Co. (1854), 12 N. Y. 121.
a Bank of Havana et al, 16 How. Pr. R. 97, 99.
aMoore v. Pitts, 53 N. Y. 85, 89.

aKingsland v. Chittenden, 6 Lans. 15, 19.
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natural life and at her death to the heir or heirs of her body
her surviving" gives A a life estate with a contingent
remainder over.24 Again, a deed "to A for life, and after
his death, then to his heirs and assigns forever," creates
a life estate in A with vested future interests in his chil
dren.25 Similarly when a grant was to A "to have and to
hold .... from and after" a future day "for his natural
life with remainder" from his decease to his lawful issue
who survive him, A took a life estate and his wife was not
entitled to dower.26 In any case, then, where in clear and

unambiguous language less than a fee is given, the statute
will not enlarge the estate conveyed to a fee simple, and
that is true even though a personal charge is afterwards

imposed upon the devisee for the payment of the testa
tor's debts.2'
Such examples as those offered above, when approached

under the Distriut statute, supra, which provides "that

every conveyance . . . shall . . . pass a fee simple . . .

unless a contrary intention shall appear by express terms
or be necessarily implied therein," seem too clear for fur
ther elaboration.28

CASES WHERE THE PRIMARY EFFECT OP THE STATUTE TO CREATE

A PEE SIMPLE WAS CONFIRMED BY WORDS WHICH WOULD

HAVE CREATED A FEE SIMPLE AT COMMON LAW .

The reaction to this title is that since the statute has made
the use of words of inheritance superfluous, their addition
would tend to make it all the more certain that a fee is con

veyed. In such cases it is usually assumed that a fee

passes ;
24
as Professor Kales put it, "If words are used which

were sufficient to create a fee at common law in a convey-
M Hall v. LaFrance Fire Engine Co., 158 N. Y. 570, affirmed 8 App.

Dir. 616.
25 Sheridan v. House, 4 Abb. Ct. App. Dec. 218.
* Harriot v. Harriot, 49 N. Y. S. 447.
" Ketcham v. Ketcham, 22 N. Y. S. 8.
M See Thaw v. Ritchie, 15 D. C. (4 Mackey) 347, where a gift to a

wife "during her natural" life in trust for herself and her two chil

dren was held to give her a life estate. It is not probable that this

result would be affected by the statute.

"See Constantine v. Van Winkle, 6 Hill, 177; Saunders v. Haines.
44 N. Y. 353; City of Brooklyn v. Seaman, 62 N. Y. S. 601.
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ance inter vivos a fee is certainly limited under the statute.
The fact that there is a gift over is not the least effective
to cut down to a life estate the fee expressly limited." M

Seemingly contra to this, an unusual result has been

reached in the Supreme Court of the District of Columbia
in a case dealing with a devise." The will gave the real
estate of the devisor to the surviving wife "in fee simple
to her and her heirs and assigns" with full power of aliena
tion and with a gift over to charities in case she failed to
alienate. The court held that the wife took only a life

estate, collateral facts such as the devisor's non-acquaint
ance with the wife's heirs having been taken into consider
ation as bearing upon his probable intention to give her
no more than a life estate. It is true that the will was
drawn by one having no technical training, but if such
fact gives warrant to construe away the well settled effect
of clearly deflined technical words, it becomes more difficult
for even a trained draughtsman to attain a satisfactory
degree of certainty. In other words this decision opens a

breach in the certainty of legal results at a point where
it is particularly necessary to have definite rules, i. e.,
where those rules secure property. This seems unfortunate
and certainly should not be extended."2
It is also held that where one named as devisee dies

before the testator the fact that the devise was to him "and
his heirs" will not be sufficient to save the gift so that his
"heirs" will take. In other words the statute furnishing
the subject of this discussion will not prevent the lapsing
of a devise under such circumstances, and does not lead
to the conclusion that the word "heirs" as used herein,
being unnecessary as a word of limitation, becomes a word
of purchase."

M Kales, "Estates Future Interests" (2nd ed.) sec. 158.
a Lynch v. Lynch, 37 W. L. R. 11. For a somewhat similar case,

see Siddons v. Cockerel, (1890) 131 111. 653.
32 In this case the court seemed to find a general intention to dis

pose of the estate and of the remainder after the death of the wife
which was inconsistent with the special intention to give a fee to the
wife. It was then concluded that such general intent should control.
But as to this matter of intent generally, see 1 111. L. R. 8-9.
"Rhodes v. June, 15 Weekly Digest, 326, affd. 27 Hun. 614; Mount
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CASES WHERE THE PRIMARY EFFECT OF THE STATUTE TO CREATE

A FEE SIMPLE WAS CONFIRMED BY THE USE OF WORDS

OTHER THAN WOULD HAVE CREATED A FEE AT COM

MON LAW.

It has been asserted above that under the statute any con

veyance by one having a fee simple should be presumed
to transfer such estate, and that such should be its effect
unless express words or necessary implication appear to
the contrary. Such presumption obviously gains strength
from certain words or certain contemporaneously created
situations. For example, where a devise was to one "ab

solutely and forever" he took a fee simple, despite the fact
that the words "during his lifetime" were added." The same

result was reached where a devise was "to vest" in A "in
fee" upon a certain event,35 and where the devise to a sur

viving wife gave her all of testator's property to be used
"as she may see fit and proper." s" Similar results have
been reached where their effect was to defeat gifts over."
And likewise, the intention to transfer a fee also has been
confirmed by the imposition of a personal charge upon
the devisee ;

38 this result being reached where the charge
equalled one-half of the value of the land,39 and also where
it totalled approximately eight years rent.10 But to cause

this result the charge must be upon the devisee personally ;
a charge upon the property devised, even though it might
defeat the devise, will not imply a fee.41 From such au

thorities it seems proper to generalize that any context suf
ficient at common law to indicate a devise in fee was in

tended, may be relied on to add strength to the statutory

v. Mount, 3 N. Y. S. 190; see Kales "Estates Future Interests" (2nd.
ed.) Sec. 158.
" Dearden v. Bludorn, (1917) 150 N. Y. S. 1082, affd. 22 N. Y. 739.
�5 Lewis v. Hope, 72 N. Y. S. 851, affd. 174 N. Y. 340.

"In re Crowfoot's Will, (1912) 137 N. Y. S. 430.

"Jackson v. Babcock (1815) 12 Johns. 389; Stewart v. Stewart, 186

111. 60.

"McCaffrey v. Manogue, 22 App. D. C. 385, 31 W. L. R. 454; Jack

son v. Merrill, 6 Johns. 185.
�� Fox v. Phelps, 20 Wend. 437.
"McLachlan v. McLachlan, (1842) 9 Paige, 534.
� Olmstead v. Olmstead, (1850) 4 N. Y. 56.
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presumption that the estate passed by an owner of the fee

simple was his entire interest."

CASES WHERE THE CONTEXT, INDEPENDENTLY OP GIFTS OVER,
TENDED TO INDICATE THAT LESS THAN A PEE WAS IN

TENDED, BUT WHERE SUCH CONTEXT WAS INSUFFICIENT

SO TO LIMIT THE ESTATE.

The few District of Columbia decisions upon the above

subject lead to the conclusion that when an interest is given
in one clause of a will, it cannot be cut down nor defeated

by raising a doubt from other clauses, but only by express
words or by a clear and undoubted implication.45 For that
reason it was proper to hold that the words "To my dear
husband all my real and personal property" passed a fee,
despite the addition of "to have and to hold as if I were
still living" which the court properly treated as surplus
age.44 In another illuminating situation there was a devise
to one grandson of one-half of a lot "to him and his heirs
forever" ; to the other grandson the testatrix gave the other
half of the lot without words of inheritance and charging
it with a legacy.45 The court held that the second devise

passed a fee; that the difference between it and the pre
ceding devise did not require a conclusion that it created
a lesser estate. It is to be noticed that the case referred to
was decided long before the statute under discussion was

passed, but may it not be said of any conveyance which
caused a fee to pass before the statute, a fortiori it should
have that effect afterwards? Likewise, it has been held
that a devise "with the hope and trust" that the devisee will
not diminish the estate to a greater extent than may be

necessary for his maintenance, gives him a fee simple ab
solute.4"

"Kales "Estates Future Interests" (2nd. ed.) 159.
43 Wills v. Maddox, (1915) 43 W. L. R. 499.
44 McGuigan v. Jaeger, (1910) 36 App. D. C. 227, 39 W. L. R. 85.
45 McCoun v. Lay, (1839) 5 Cr. C. C. 548. It is to be noticed that this

case was decided long before the passage of the statute under discus

sion, but it may be said of any conveyance which caused a fee to pass
before the statute, a fortiori it would have that effect under the
statute.

"Howard v. Carusi, (1884) 109 U. S. 725.
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Turning again to the New York decisions we find num

erous authorities for the rule stated at the beginning of the
last paragraph, i. e., that an ,estate given in one clause of a
will cannot be cut down by raising a doubt in another
clause, but only by express words or by clear and un

doubted implication.17 And it is held that an expression of
the purpose of the gift does not, as a rule, have such effect.
Examples of such ineffective words are found in an ex

planation that the testatrix intends the devisee to have "full
power to use" during his life with power of sale,48 or where
a devise gives a widow full power of disposition "in her
natural life," there being no gift over.49 In some cases even

stronger words have been held insufficient to reduce the gift
from a fee as, e. g., where land is devised to a surviving
wife "for her benefit and disposal as she shall necessarily
want."50 It is not uncommon to held that limitations
which directly modify certain gifts by construction, also
affect others as in House v. Raymond" where a bequest of
the use of twenty thousand dollars as "also" given "dur
ing her natural life" restricted a prior devise to the home
stead to a life interest though the latter had no direct limi
tation of its own. Since these decisions depend very
largely upon construction, however, cases which have
much in common may reach opposite results.52 The cure

for such species of ambiguity is to leave out of testamentary
documents the unnecessary, sentimental expressions of

purpose which while seeming desirable to the testator may
in the end, when given technical meaning, defeat his
wishes.

A frequently recurring field of difficulty, is met where

"Fuller v. Yates, 8 Paige, 325; Oothout v. Rogers, 13 N. Y. S. 120;
Freeman v. Coit, 96 N. Y. 63; Washbon v. Cope, 144 N. Y. 287; Benson
v. Corbin, 145 N. Y. 351; Clay v. Wood, 153 N. Y. 134; Thompson
v Hill, 155 N. Y. 677.

48 Haight v. Pine, 39 N. Y. S. 511.
48 Rood v. Watson, 7 N. Y. 212. See Matter of Williamson, 9 N. Y. S.

476.

"Charter v. Otis, 41 Barb. 525, 526. See Crain v. Wright, 114 N.

Y. 307.

"3 Hun. 44.
82 See Bidt v. Eidt, 203 N. Y. 325, 96 N. E. 729.
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a devise to a surviving spouse is coupled with words ex

pressing a desire that the property devised shall ultimately
benefit the off-spring or descendents of the marriage. The

question presented in such case is, does the surviving
spouse take a fee, or a life estate with remainder over to
the descendents? This, again, depends upon construction.
Where a widow is given property and requested or required
to "leave the same to the children of our marriage"5* a

power of disposal in her is assumed which necessarily
results in the conclusion that she is to have the fee. The
same reasoning applies where there is a provision that if

any of the estate is left upon the death of the widow it
shall go to her children,54 and where she is restrained from

disinheriting the children, but instructed to use the estate
as she thinks best for her and their benefit and to divide
it among them when, and in such proportions, as she shall
see fit.55 The same result obtains also where the gift is
to sisters or other collaterals of the devisor with a mere

"recommendation" that the unused balance of the property
be devised by them to the descendents of testator.58
It should be noticed that cases involving powers of dis

posal are affected in New York by statute so that creditors,
purchasers and incumbrancers may obtain a fee absolute
from one having a particular estate, for years or for life,
with an absolute power of disposal.57 The affect of this
upon a gift for life with right to use so much of the prin
cipal as the devisee saw fit, was to free him from any ac

countability to the heir.58 But independently of such
statute, a qualified power of sale to executors, if so limited

63 Bollintin v. Bollintin, 109 N. Y. S. 212.

"Farney v. Weirich, 103 N. Y. S. 38.
6S Parsons v. Best, (1873) 1 Thomp. & Cook, 211. Here the court

said, "It is not in the power of the courts to make consistent all the
terms of wills, drawn by a class of bungling scriveners, who seldom

express the intent of the testator, for want of knowledge of the use

of the terms they employ, but this is an evil that has no cure; and
courts must ever struggle with this condition of things." Bennett v.
McLaughlin, 109 N. Y. S. 63.
"Field v. Mayor of New York, 38 Hun. 590.
57 New York Consolidated Laws of 1909, Section 149.
H Ryder v. Lott, 108 N. Y. S. 46, affd. 199 N. Y. 543.
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by restrictions as to be practically inoperative, may be

wholly ignored and the estate treated as absolute.1"

CASES WHERE THE CONTEXT, INDEPENDENTLY OP GIFTS OVER,
TENDED TO INDICATE THAT LESS THAN A FEE WAS IN

TENDED, AND WHERE SUCH CONTEXT WAS SUFFICIENT SO

TO LIMIT THE ESTATE.

This heading embraces an idea that can be of little in
terest in the District of Columbia as long as the courts favor
the view that prima facie a conveyance without words of
inheritance transfers a life estate which may be enlarged
to a fee by the showing of an intention that such shall be
the result."' Consistently with our present attitude the
question would have to be, are the words sufficient to show
an intention to pass a fee? In the absence of words of

controlling effect to create an interest in fee, a lessor estate
would be held to pass. Words suggestive of restriction
upon the quantum of estate would certainly be given effect
and perhaps it might be said that such words would be

surplusage or that they confirm a presumption that only
the lesser estate was created. As indicated supra, this

clings to a holding which was quite justifiable before the
statute, but which is certainly inconsistent with it."
The case of Montgomery v. Brown (1905),62 seems to

have some bearing upon the point in question. That case
was decided upon facts which arose before the effective
date of the code, but it states as a general principle that
an interest or estate given by one clause of a will cannot
be taken away nor cut down by raising a doubt from
other clauses, but only by "express words of undoubted
meaning."" Of course, this leaves undecided the ques
tion, what estate passes by a devise without words of in
heritance or other words of limitation? But giving the
statute its literal interpretation that "every conveyance or

"Macy v. Sawyer, 66 How. Pr. 381 (1883). In this case, however,
the devisee was held to have but a life estate.

m See note 10, ante; and text above note 17 for the attitude of the
New York courts.

61 See text above notes 4, 6, and 7, supra.
112 25 App. D. C. 490, 33 W. L. R. 468.
a See D. C. case in note 43 and N. Y. cases in note 46.
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devise of real estate shall be construed and held to pass a

fee simple estate .... unless a contrary intention shall

appear the case suggests a very workable rule to

be used in conjunction therewith. Under the rule of con
struction thus suggested such a case as Wells v. Brown

(1916)" could have little authority. In that case a residuary
clause giving, "all the residue .... real, personal or

mixed" to the devisee was held to be restricted to a life es

tate in certain lands as to which a prior clause of the will
had given her "rents and profits" "during her natural life."
This result, causing partial intestacy, against the very terms
of the residuary devise seems hard to support under a

statute which furnishes a presumption of transfer in fee
with the burden upon anyone setting up the contrary posi
tion to establish it by "express terms" or "necessary" im
plication. It may be added that the result of the case might
well have been doubted even in the absence of the statute.

Again the New York cases offer a means of extending
our discussion. The decisions having to do with facts
which arose before the statute of that state was passed
(1830) reached substantially the same result as do ours,
i. e., they start with a presumption that only a life estate
is transferred by words without limitation and the search
of the will is for words indicating an intention to extend
the interest to a fee." But since the statute became effective,
their mode of decision is to assume that a fee has changed
hands, any search being directed toward finding evidence
of intention to cut down the interest.61 As showing how

promptly the New York court changed its position to con

form to the statute, we may turn to the first application of
the statutory rule in a situation such as is comprised in this

heading. This case involved a bequest of an annuity for

life, and a devise of a farm followed by an additional an

nuity to devisee to enable her to maintain the farm. It was
held that since the second annuity, like the first, was limited

64 D. C. Code, section 502.
45 44 W. L. R. 214.

"See Harvey v. Olmstead, 1 Barb. 102; Vanderzee v. Vanderzee, 36
N. Y. 231.

67 See cases in note 46, supra.
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to her for life, by implication the limitation for life also

applied to the farm upon which the annuity was to be ex

pended."8 The court avowedly searched the will for "evi
dence of an intent to limit the devise to the continuance of
her life merely" because "under the provisions of the re-

Vised statutes, the term heirs, or other words of inheritance,
are no longer necessary to pass a fee; but every grant or
devise of real estate, or any interest therein, passes all the
estate or interest of the testator in such lands," in the ab
sence of limitation."9

The broad principles of these assertions frequently have
been applied since that case, to require a showing of in
tention to cut down the estate, before such result is im

posed. Thus a devise sought to make devisee a trustee for
his own benefit with power of sale of the estate for his own
benefit, but with direction for the disposition of the prop
erty upon his death; here the court determined that the
direction for disposition at the death of devisee sufficiently
showed an intention to restrict his interest to a life estate
leaving an intestacy as to the reversion.� Again, where a

will gave all of testator's property to his widow with power
to collect rents and income, to repair, etc., with power
to sell with the consent of the executor and discretionary
power to make gifts to the testator's relatives, she was held
to take but a life estate, apparently because of the further

provision that if she should marry again she was to have
dower only." The requirement of the consent of the execu

tor before a sale can be made has been held sufficient to
restrict the interest of the devisee to a life estate 72

A number of cases may be grouped as following the idea
that where some lands are devised or granted in fee by
words having a clearly defined, technical import and, in
the same instrument, other lands are granted or devised
without such words, the omission of the technical terms

may be construed as showing an intention to create an

M Fuller v. Yates (1840), 8 Paige, 325.

mIdem, 331.
*> Rose v. Hatch, 125 N. Y. 427.
" Matter of Frothingham, 18 N. Y. S. 695.
72 Matter of McClure, 136 N. Y., 238.



244 GEORGETOWN LAW JOURNAL

estate less than a fee. This is upon the obvious line of

reasoning that the devisor or grantor, knowing the sig
nificance of such words as shown by their use in one part
of the instrument, may be presumed to have had a purpose
in mind when leaving them out of another part. Such

thought was brought into play where a devise which clearly
transferred a fee, even though without words of inheri

tance, was followed by another devise to the same party
"to her own personal and independent use" with full power
to sell or dispose of it. It seemed to be the opinion of the
court that the latter gift could not have been intended to

operate the same as the first because of the added qualifi
cations, and this was thought to be true despite the fact
that the operation of the added qualifications was intrinsic
ally extensive rather than restrictive." Another applica
tion of the same principle was based on facts where a

devise left one-fourth of an estate to each of three daugh
ters and to "her heirs forever" while another devise left the

remaining quarter of the estate to a son "to use during his
natural life and to his heirs." Here it was intimated that
the clarity of the devises to the daughters in giving them

fees could have been duplicated in the gift to the son, if
he had been intended to have the same quantum of estate.

Therefore, the court declared him entitled to a life estate

only.'4
Other cases of this group are bard to refer to a common

principle, yet when they are taken together they show in
a general way the attitude of the courts when confronted
with problems of construction of restrictive words. The
words "for so long as she remains my widow" which had
a definite meaning before the statute, was given the com

mon law effect of creating an estate on special limitation
for life, despite an added provision to the effect that the
estate was to be absolute, if the party remained unmarried

during her entire life.� Thus we see a well understood
technical phrase of the time preceding the statute taking
precedence over a less well understood phrase which alone

73 Terry v. Wiggins, (1872) 47 N. Y. 512.
74 City of Brooklyn v. Seaman, 62 N. Y. S. 601.

"Goodwin v. Ingraham, 29 Hun. 221.
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might have seemed sufficient to create an interest in fee
A similar result is found illustrated by a case where land
was conveyed for the purpose of road construction. At
common law this would have created a determinable or a

base fee. It was given the same result under the statute."
On the other hand, where there was no well defined limi

tation to guide the court, the greatest freedom has been
allowed in admitting evidence aliunde to limit an estate
which in the deed showed no limitation. A good example
of this may be seen in the case of Sheehan v. Hamilton,'1
in which the evidence was allowed in the form of proof
that the price which the grantee paid was very low and
that the land had been subject to a rent charge owned by
the grantor before he purchased the land. These facts
convinced the court that to hold there had been a merger
of ownership of the rent charge and the land would be in

equitable, and it was held that the grantor continued to be
entitled to the rent charge. Similarly, evidence that a deed,
absolute on its face, was intended and agreed to convey
only a life estate has been allowed to reduce the beneficial
interest of the grantee to such quantum.78

Gases involving the effect of charging legacies or an

nuities upon lands cannot be fully and properly discussed
under a heading not devoted to such topic. It is in point
to note here, however, that where lands are devised without
words of inheritance and charged with a legacy, only a

life estate passes to the devisee.79 If it were a personal
charge, however, accompanying the devise, the lands would
be presumed to have been transferred in fee.80

While gifts over generally are left for discussion in fol

lowing sections, it seems well to add here that gifts which
are absolute on their face are often held to be reduced to
lesser interests than fees when there are inconsistent gifts

� Bradley v. Crane, 201 N. Y. 14.
" 3 Abb. Pr. R. N. S. 197, 202.

"Collins v. Collins, 32 Hun. 156.
"See Olmstead v. Olmstead (1850) 4 N. Y. 56. Here the court was

construing a will of 1821. See also Jackson v. Bull, 10 Johns. 148;
Weiler v. O'Brien, 23 N. Y. S. 366.

80 Mesick v. New, 7 N. Y. 13.
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over, expressly or by implication, in the same document,"
or in separate codicils."

CASES WHERE THE ESTATE GRANTED, OR DEVISED IS MODIFIED

OR LIMITED BY A GIFT OVER.

In dealing with the measure of the estate taken by a

devisee or purchaser it is quite obvious that since the sum

of all the estates in given property can aggregate no more

than a fee under the Anglo-American conceptions, the

very creation of a gift over, bears directly upon the quan
tum of the present interest. In such case the future es

tate will be seen to limit the prior estate, or it may be con

cluded that what appeared prima facie to be a gift over
was an alternative to the first-mentioned interest, a shift

ing or springing use or executory devise. It may ultimately
appear that the subsequent limitation was to have no ef

fect, if the prior estate ever vested. Fixed rules for deter

mining the results in all cases are impossible, however,
because in this field we constantly deal with problems of

construction, and the contexts may vary as do the ideas
and vocabularies of the thousands who draw wills.

In the absence of a context giving clear expression to
the intention of the testator, however, reliance upon a

logical extension of the text of the deed or devise is neces

sary, and some situations have occurred with sufficient

frequency, or have such a clear logical trend, that the con

clusions from them would seem fairly certain. Some of
the more prominent of these may be treated under the fol

lowing classification :

I. Where a conveyance to purchaser or devisee is fol
lowed by a gift over "in case of his death" or other

expression which treats his death as a contingent event.
II. Where there is a devise to A, and if A dies without

iss^ to B.
III. Where there is a devise to X for life and then to A,

but if A dies, to B.

"Kurtz v. Wieohman, 77 N. Y. S. 964; Taggert v. Murray, 53 N.
Y. 233.

M Crozier v. Bray, 120 N. Y. 366.
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IV. Where there is a devise to X for life and then to A.
but if A dies without issue, to B.
The lack of decisions on the matters above in the Dis

trict courts, and the condition of the authorities in other
jurisdictions, particularly New York, make it desirable to
discuss them seriatim:

I. Where a conveyance to purchaser or devisee is fol
lowed by a gift over "in case of his death" or other
expression which treats his death as a contingent event:
a. Where there is a deed "to A, and if A dies, to B":

The District of Columbia and the" state of New York seem

to be without direct decisions upon this point, but sub
stantial authority exists for construing the gift over in
such case to be effective "when" the first taker dies." The
fact that the words, "if A dies" refer to an event sure to

happen, makes it desirable to substitute other words for
them or to refer the condition to some other event, if that
is logically permissible. It is obvious that if the first taker
is given a fee, the gift over will fail. Such result would

ordinarily do more violence to the will of the parties than
would construction of the conveyance to give A a life

estate, even though the latter result is to be reached only by
considerable changing in the sense of the words used.
Sometimes these cases are simplified by helpful contexts.
b. Where there is a devise "to A, and if A dies to B":

The District of Columbia has no decisions upon this situ

ation, but the New York Court of Appeals has said,'4 "It
may be regarded as a settled rule of construction that where
there is a devise to one person in fee, and in case of his
death to another, the contingency referred to is death of the
first named devisee during the lifetime of the testator, and
that if such devisee survives the testator, he takes an ab
solute fee; that the words of contingency do not create a

remainder over to take effect upon the death, at any time,
of the first taker, nor an executory devise, but are merely

"Kales "Estates Future Interests" (2nd. ed.) sec. 163. Here the
author cites Cover v. James, 217 111. 309.

M Matter of N. Y. L. & W. R. Co. (1887) 105 N. Y. 89, 92. See Matter
of Geissler, 76 N. Y. S. 100; Coon v. Coon, 78 N. Y. 245; Williams v.

Boul, 92 N. Y. S. 177 affd. 184 N. Y. 605.
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substitutionary and are used for the purpose of preventing
a lapse in case the devisee first named should not be living
at the time of the death of the testator.
"The reason assigned for this construction has been that

as death is a certain event, and the time only contingent,
the words of contingency in a devise of this description
can only be satisfied by referring them to a death before

some particular period, and no other being mentioned, the
time referred to must be presumed to have been the tes

tator's own death. It is also founded upon the principle
that in construing wills, effect should be given, if possible,
to all the words used by the testator, and that any other
construction than the one which has been adopted would in
every case reduce the estate of the first named devisee to an

estate for life; for his death at some time is certain, and
the words of inheritance attached to the devise to him

would in every case be inoperative." The same reasons ob

tain, of course, where by express words or by statutory pre

sumption the first named devisee is supposed to have in

tended to take a fee simple which is inconsistent with what

are apparently gifts over. The ideas in the above quotation
offer a good working basis for the solution of this as well
as of some of the other situations usually treated with it,85
and it should be added that the policy favoring the vesting
of interests also sustains this approach,86 whether the
devisee takes in his own interest or as trustee.8'
Since the above reasoning is restricted logically to where

the devisee may be intended to take a fee simple, any indi
cation that he was to receive but a life estate would ex

clude the case from the conclusion suggested. In such
case the gift over would not be defeated by the first taker

overliving the testator.88 Indeed, a rule of construction

85 Edwards v. Edwards, 15 Beavan 357. This case suggests all of

the above headings, but the result which it would apply to situation

IV, was overruled in O'Mahoney v. Burdett, L. R. 7 Eng. & Ir. Apps.
388.

84 See extensive note upon this general subject in 25 L. R. A. N. S.
1045 entitled, "Time to Which Contingency of Death of Legatee or

Devisee Without Child or Issue is Referred."
87 Hughes v. Stoutenberg, 154 N. Y. S. 65.
88 Black v. Williams, 4 N. Y. S. 243; Matter of Whitney, 124 N. Y. S.
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would always give way to language showing a contrary
intention of the testator.8* Thus, it has been held that
detailed instructions to the devisee taking the prior interest,
as to disposition of the estate upon her death, may restrict
her interest to a life estate.80

It should be noted that in some instances where the death
of the first taker logically could be referred to any one of
several periods, e. g., the lifetime of the testator or the

minority of the devisee, the rule above has been applied to
cause its reference to the death of the testator." Indeed, the
rule has been thought so universally applicable by some

that it has been discussed where no need for it appeared.
Thus, in a clear gift of a fee followed by ambiguous
recommendations that what was left on the death of the
first taker should go to B, it would seem that there was no

need to discuss the rule in question.92 Advertance to it
seems to be required only where the gift over is of suf

ficiently valid appearance to seem seriously repugnant to
the first limitation.
II. Where there is a devise to A, and if A dies without

issue to B: There seem to be at least three situations which
are sometimes confused here:

1. Where there is a devise "to A, and if A dies, to B" (the
situation discussed above) .

2. Where there is a devise "to A, and if A dies without

issue, to B" (the present heading).
3. Where there is a devise "to A, and if A dies without

issue, to B, and if he dies leaving issue, to the said issue."
In the case which is under discussion in this heading the

gifts over do not exhaust all of the possibilities upon A's
death as they do in situation 3, supra. At the same time it

909; Cromwell v. Cromwell, 66 N. Y. S. 1063 affd. 168 N. Y. 680. But
see Matter of Geissler, 76 N. Y. S. 100, where the rule was applied con

trary to an express limitation of a lesser estate to the first taker.

This seems to have been wholly unjustifiable.
89 Matter of Cramer, 170 N. Y. 271 affirming 69 N. Y. S. 299; Sear-

less v. Brace, 19 Abb. N. C. 10. See matter of Redmond, 100 N. Y. S.
347.

90 Sohmieg v. Kochersburger, 43 N. Y. S. 748.

"Kelly v. Kelly, 5 Lans. 443, 444.
82 Mersereau v. Camp, 86 N. Y. S. 568.
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contains a condition of A's death as does situation 1, supra,
but unlike that kind of case, it also contains an express
uncertainty to which that condition can be referred. It is

therefore readily distinguishable. In other words, the rule
discussed in the last section is adopted because otherwise
words which are conditional in their purport would be
referred to an event sure to happen, death, and therefore,
the first taker would never receive more than a life estate

despite words, or a presumption, of intention to give him

a greater interest. Here there is reason to question whether
the presumption of death without issue will or will not

happen, until the last moment of the life of the first taker;
it is therefore consistent to give him a fee subject to an

executory devise in favor of B which will vest upon the
death of A without issue. With varying degrees of cer

tainty in the statement of this distinction, the New York
courts have frequently supported it in their conclusions."

Sometimes, however, cases which properly fall into this
division have been discussed as if they belonged in class

one, and the courts have said that death without issue
meant death within the lifetime of the testator unless there
are "facts and circumstances which reasonably and fairly
show a different intention."94 Or again, the rule referring
death to the life time of the testator has been called a rule
of construction, which it is, and it is said to give way
where a "point of time is mentioned other than the date
of death of the testator, to which the contingency can be

referred";95 the time of death "without issue" is such a

time, but it seems that these "without issue" cases could be
decided without thus adverting to the matter of death in
the lifetime of the testator at all. Some cases intimate

however, that the basic rule assumes that a devise means

death within the lifetime of the testator, but that it yields
"'Nellis v. Nellis, 99 N. Y. 505, 513; Dumond v. Stringham, 26

Barb. 104, 116; Brown v. Evans, 34 Barb. 594; Matter of Kirk v. Rich

ardson, 32 Hun. 434. See Taggart v. Murray, 53 N. Y. 233 ; Culhane v.

Fitzgibbons, 86 N. Y. S. 710; Mull v. Mull, 100 N. Y. S. 523; Matter

of Ryder, 89 N. Y. S. 460; Gaylord v. Barnes, 113 N. Y. S. 605; Ray v.

Jaeger, 115 N. Y. S. 737.

MGragg v. Gragg, 94 N. Y. S. 53.
95 Matter of Denton, 137 N. Y. 428, 433.
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to "slight circumstances in the will" which "vary the con

struction and give effect to the language according to its
natural import." 88 The fact that the testator was very old
and the beneficiaries much younger and in good health
has been relied on as such a circumstance, and the pre
sumption of the court that death of the devisee meant
death in the lifetime of the testator, was accordingly said
to have been overcome.97
In dealing with this class of cases, where it has clearly

appeared that the first named devisee was to have but a

life estate, the courts, unavoidably it would seem, have
reached the same conclusion as that in the previous sec

tion. In such case the devise is held to refer to the devisee's
own death at any time.08
Situations which involve facts somewhat similar to

those of this group, but which differ in that all the possi
bilities of devolution upon the death of the first taker are
exhausted by gifts over, have been in part perhaps the
cause of confusion of the cases of this and the preceding
section. This occurs no doubt because the cases look some

what like those of this heading (there being in each a gift
over on failure of issue). They should be decided, for
other reasons, however, like the cases in the former sec

tion. That is, the death should be referred to the lifetime
of the testator.

Suppose the devise reads, "To A in fee simple, (or "to
A"), but if A dies without issue, to B, if he dies leaving
issue, to said issue." Here we have practically the same

dilemma which was presented in the preceding section.
An absolute devise of the fee is followed by gifts over

which if effective after A takes, necessarily reduce his in
terest to a life estate. The problem then is to reconcile the

provisions, and the only logical way to do so seems to be
to treat the gifts over as being merely in substitution of
the gift to the first mentioned devisee; the gifts over are

"Vanderzee v. Slingerland, 103 N. Y. 47; Matter of N. Y. L. & W.

R. Co., 105 N. Y. 89, 95
81 Lyon v. Weeks, 65 N. Y. S. 818

""Mullarkey v. Sullivan, 136 N. Y. 227; Baer v. Hendricks, 147 N.

Y. 348; Matter of Gordon, 81 N. Y. S. 605; Marsh v. Consumers Park

Brewing Co., 147 N. Y. S. 695.
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thus to be effective only in case A dies within the lifetime

of the testator and consequently never takes.9" The pos
sibility of confusion here is greatly increased when the

courts are willing to imply a gift over to the issue from the
existence of a gift over upon failure of issue.100 By this

process a typical case of situation 2, supra, is transferred
to 3 with the results mentioned immediately above.
In some cases the courts have ridden over the problems

of these various and often confused cases by simply saying
that an absolute gift (to the first taker) cannot be reduced
in quantum by vague and indefinite language.101 In other
cases we find the death of the first taker referred to death
in the lifetime of the testator where there is a gift over on
death without issue, but with no further gift over to exhaust
the possibilities. In such case the rule referring death to

the lifetime of the testator may be found stated in a man

ner indicating that it is a universal rule, a sort of panacea
furnishing a sure solution for all cases where the time of
death of a devisee seems obscure.102
III. Where there is a devise to X for life and then to A,

but if A dies, to B: The leading authority upon this situa
tion indicates that if A overlives the life tenant, X, he will
take a fee simple.103 Here the interest of A is created by
means of words indicating that he is to have a fee or ab
solute interest with a gift over, which, because the condi-

99 This construction favors testacy and early vesting. See Kales

"Estates Future Interests" (2nd. ed.) � � 165-168, 532. Bacon v. Sayre,
147 N. Y. S. 522, 526; Dearden v. Bluhdorn, 150 N. Y. S. 1082 affd. 22
N. Y. 739

100 See Matter of Moore, 152 N. Y. 602, 608.
101 See Mull v. Mull, 100 N. Y. S. 523 where many cases are cited on

this point. Hamilton v. Hamilton, 119 N. Y. S. 986; Re Crawford,
163 N. Y. S. 1107. See 5 L .R. A. (N. S.) 323 note.
lraSee matter of Tienken, 15 N. Y. S. 470 affd. 131 N. Y. 391; Nelson

v. Russell, 135 N. Y. 137; Washbon v. Cope, 144 N. Y. 287, 297; Hart
v. Shurtleff, 137 N. Y. S. 249; Matter of Peters, 74 N. Y. S. 1028; Chap
man v. Hall, 40 N. Y. S. 408; Newcomb v. Lush, 32 N. Y. S. 526, 155
N. Y. 687; Quackenbush v. Kingsland, 102 N. Y. 128. See also Metro

politan Trust Co. v. Rankin, 134 N. Y. S. 462; Matter of Disney, 190
N. Y. 128.

103 No New York or District of Columbia cases appear upon this

point, but see Edwards v. Edwards, 15 Beavan, 357, 363.
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tion of that gift, i. e., the death of A, is sure to happen,
would cut the interest of A to a life estate. This incon

sistency is solved much as is that of situation number I,
above, but here the death of A is construed to mean death
within the lifetime of the preceding life tenant, X. Under
such construction, all the contingencies of the devolution
are not provided for upon the death of A, and consistently
with B's interest recognition of a fee in A is possible.104
This, of course, is subject to the life estate in X, and subject
to be defeated by the death of A before X or the devisor.
Thus in such case we would preferably construe the limita
tion to B as an executory devise or shifting use depending
on, a condition subsequent on A's estate. This would sub

ject B's interest to the Rule against Perpetuities. In such
case it might be too remote under some conditions. It is

quite possible that the context will constrain the court to

say that A's interest does not vest until he overlives X, how
ever, (a condition precedent) and if he fails in that, the in
terest of B will vest. This would be a remainder on a con

tingency with a double aspect, which was destructible at
common law and so not subject to the Rule against Re
moteness. Which of these results will be reached, de

pends largely upon construction of the text of the will in
the particular case.105 But with contingent remainders in

destructible today, it is submitted that the rule against re
mote contingencies should be applied in either view of
the case.105
IV. Where there is a devise to X for life and then to A,

but if A dies without issue, to B: The relation of this case

104 Kales "Estates Future Interests" (2nd. ed.) sec. 532; Hawkins on

Wills, (2nd. ed.) by Sanger 309, 310.
10S See Fowler v. Ingersoll, 127 N. Y. 472 which seems to illustrate

this point, though it does not properly belong in this class of cases.

See also Kales "Estates Future Interests" (2nd. ed.) sec. 163; Rich

ardson v. Penicks, 1 App. D. C. 261.
106 The District Contingent Remainders act is section 1029 of the

D. C. Code. On the question whether the Rule against Remoteness

should be applied see, Kales "Estate Future Interests" (2nd. ed.)

sec. 662 and Gray "The Rule against Perpetuities" (3rd ed.) sees. 285-

286.

On whether there is a Rule against Remoteness applicable in the

District of Columbia see sections 1023, 1025 and 1028 of the D. C. Code
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to that in II above, is marked. In neither case are the

possibilities of devolution upon the death of A exhausted.

Therefore, there is no need to refer the time of his death
to any contingency other than the possibility of lack
of issue at the end of his own life. It would seem then,
that he takes a vested interest in fee simple subject to an

executory devise in B which becomes effective in case A

dies without issue.10'

Again, however, let us suppose the limitations over ex

haust all of the possibilities as, e. g., in a devise to X for life
and then to A, and if A dies without issue, to B, but if A
leaves issue, to the said issue. Here the gifts over are per
fectly sound, though contingent, if it is concluded that A
is to take a life estate. It might well be said, however,
that no "necessary implication" appears to constrain the
court to hold his interest less than a fee, since the contin

gencies which exhaust the possibilities might also be read
to include the death of A in the lifetime of X as, e. g., "if
A dies in the lifetime of X, without issue, to B, but if A
dying in the lifetime of X, leaves issue, to the said issue."

Thus, as in case III, A would take an absolute fee, if he
overlives X. Which of these results would be reached in a

given case would depend much upon the provisions of the
devise or deed, and perhaps somewhat upon extrinsic evi
dence bearing upon its interpretation. If the latter of the
above views is adopted, the rights of the parties become
fixed upon the death of X.10s Thus, when A dies leaving
issue, there is no difficulty in ascertaining the effect of the
limitations.109
The New York courts have not consistently stated these

and particularly, Wills v. Maddox (1916), 45 App. D. C. 128; Hazen v.

American Security & Trust Co., 49 App. D. C. 297 (1920) ; Washing
ton Loan & Trust Co. v. Hammond, 51 App. D. C. 260 (1922).

107 O'Mahoney v. Burdett, L. R. 7 Eng. & It. App. Cas. 388. See
Hawkins on Wills, (2nd ed., by Sanger) 309.

108 Kales, "Estates Future Interests," (2nd ed.) sees. 166, 167. Haw
kins on Wills, (2nd ed., by Sanger) 309. As furnishing an argument
that it should be on the death of X not the death of the testator for
the reason that this would give more complete effect to the will, see

Morris v. Beyea, infra, note 115.
109 U. S. Trust Co. v. Hogencamp, 191 N. Y. 281.
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results. To be sure, they have held in one case where the

possibilities were not exhausted upon the death of A, that
he takes a fee simple subject to its being later divested by
his death without issue."0 They have likewise decided A
does not take such fee simple where the context shows

clearly that he was intended to take but a life interest.1"
New York decisions are also found in cases where the de
vise was to A in fee with gifts over which exhausted all
the possibilities of devolution upon his death, that these
must be reconciled by referring the condition of death of
A without issue to death within the lifetime of the life
tenant."2 In what is perhaps the larger number of cases,
however, the courts of New York seem to have applied the
rule referring death, to death within the lifetime of the
testator without due analysis and without distinction
whether the condition of the will was "death" or "death
without issue.""3
It is obvious that this conclusion, if blindly followed and,

in effect, made a rule of substantive law rather than a rule
of construction, would often defeat the intention of the
testator. In cases of this fourth class the intention probably
would be defeated by referring the alternative conditions
to the time of testator's death rather than to the later time,
i. e., the time of the death of X, the life tenant. In cases

of the second class, supra, the executory devise to B is im

properly defeated when A is given an unqualified fee

simple by reason of his having overlived the testator. In
this connection the New York courts have sometimes ad
verted to a statute to the effect that, 114 "Where a remainder
shall be limited to take effect upon the death of any per
son without heirs, or heirs of his body, or without issue,

110 Stokes v. Weston, 24 N. Y. S. 26, 142 N. Y. 433.
111 Eagle Fire Ins. Co. v. Cammet, 2 Edw. Ch. 127; Cone v. Kent, 113

N. Y. S. 37. See Van Home v. Campbell, 100 N. Y. 287, 292.
I12Ketchum v. Ketchum, 91 N. Y. S. 801.
m Fowler v. Ingersoll, 127 N. Y. 472; Nelson v. Russell, 135 N. Y.

137; Matter of Farmers' Loan and Trust Co., 189 N. Y. 202; Galway
v. Bryce, 30 N. Y. S. 985; Pfister v. Writer, 68 N. Y. S. 976; Coon v.

Coon, 78 N. Y. S. 245
U4 Consolidated Laws of N�w York 1909, Chap. 50, sec. 48. The

District statute of similar effect is D. C. Code, sec. 504.
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the words 'heirs' or 'issue' shall be construed to mean heirs

or issue living at the death of the person named as an

cestor." This act, though passed for another purpose, has

certainly had some application in cases of this sort."5 Ad-

vertance to this statutory rule in cases discussed, supra,
under Glasses II and IV, where the remainders over exhaust

the possibilities of devolution upon the death of A would

seem to require a holding that the gift over to the issue give
way when A survives the testator or the life tenant, X, as the
case may be, thus allowing him to take a fee simple sub

ject only to the executory devise to B which is to become

effective only if, and at the time when, A dies "without"
issue. Though this statute has been upon the books of New
York for the entire period since the revision of 1829-

1830 "6
no case appears in which the effect of the statute has

been fully worked out in this connection. Some might
doubt the application of the act to this problem, however,
in view of its closer relation to the abolition of fees tail.
In conclusion the writer submits that the object of

simplifying the law pertaining to the limitations of estates
in lands and trusts has not been attained by the statute

dispensing with the use of words of inheritance. This end

is being diligently sought in most of the Anglo-American
jurisdictions, however, and bids fair to be realized in Eng
land through the several acts which went into effect on

January first of this year. It is to be hoped that Congress
will soon give the District property laws a similar thorough
overhauling.

115 Morris v. Beyea, 13 N. Y. 273; Matter of N. Y. L & W R. R. Co.,
105 N. Y. 89, 96; Matter of Moore, 152 N. Y. 602; Farmers L. & T. Co.

v. Ferris, 67 App. Div. 1.
1 Revised Statutes, 724, sec. 22. That act was succeeded by sec. 38

Real Property Law of 1896, Chap. XLVI, Genl. Laws, which in turn

was succeeded by the provision quoted in the text, supra.



THE CENTRALIZATION OF CONTROL
OF HIGHWAY TRAFFIC

(A resume of recent decisions indicating the tendency toward State
and Federal control of vehicular traffic on public highways.)

*"p HE regulation of vehicular traffic in cities and villages
by the State, either directly by statutory enactment or

by rules promulgated by duly constituted State commis
sions, has generally been held to deprive the municipality
of. any power it may have had to regulate traffic by ordi
nance and to effect the repeal of existing ordinances cover

ing the same field.1 The few early decisions to the contrary
were based upon the construction that the legislature had
not intended to occupy this field by the enactment of
statutes forbidding the municipalities from interfering with
the free use of the streets.2 The Oregon Courts, which in
the earlier decisions refused to follow the general rule on

the ground that this sphere of the police power was reserved
to the municipality under their constitutional charter mak

ing powers, later abandoned this ground and decided that
the Motor Vehicle Law of 1921 governed in all cases of
conflict with the local ordinances.3
This power of a municipal corporation is usually implied

or incidental to the exercise of some express power, and
therefore its express delegation by the State to some other

agency, .as a public utility commission, effects a repeal of
the implied power. This fundamental rule of statutory
construction may be carried to the point of holding that an

express power given to a city to pass ordinances regulating

�Ex parte Daniels (1920), 183 Cal. 636, 192 Pac. 442; City of Bara-

boo v. Dwyer (1917), 166 Wis. 372, 165 N. W. 297; Ex parte Wright
(1917), 82 Tex. Criim. Rep. 247, 199 S. W. 486.

"Billingham v. Crisna (1906), 44 Wash. 397, 87 Pac. 481; Christen-
sen v. Tate (1910), 87 Neb. 848, 128 N. W. 622.
'Kalich v. Knapp (1914), 72 Ore. 588, 142 Pac. 594, 73 Ore. 558, 145

Pac. 22; Dent v. Oregon City (1923) 106 Ore. 122, 211 Pac. 909; West
v. Jaloff (1925) 232 Pac. 642; Davison v. Walworth Mfg. Co. (1925)
5 Fed (2nd) 232.

By CHARLES W. TOOKE.
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the operation of railroads within the municipal limits nega
tives an implication of like authority to boroughs or vil

lages.4 The basis of these decisions is that the local police
power is delegated and may be< resumed at any time by the

legislature, and that even under the home rule charters

adopted by constitutional authorization in some States, this
principle is modified only to the extent, as stated by the

Supreme Court of California, that the legislature may not

deprive the municipality of its local police power except by
itself stepping in and occupying the field.5
A striking exception to the general rule has been estab

lished by a series of decisions of the Supreme Court of Ohio,
holding that under the constitution adopted in 1912 the

power to establish, open, improve, maintain, and repair
public streets and fully control the use of them is included
within the term "powers of local self-government." In

Lorain Street R. Co. v. Public Utilities Commission (1925),
the court reviews and reaffirms its previous decisions, hold
ing that the control of the streets is in the municipalities,
even to the extent of enacting any police regulations bind

ing upon public utilities which may be exercising powers
approved by the Public Service Commission so long as they
do not unreasonably interfere with the efficiency of the

public utility thus controlled.6
This general principle is not only based upon sound

constitutional construction, but its application to existing
traffic conditions is so necessary that outside of Ohio it is

being accepted as the uniform rule. An apparent exception,
however, may occasionally be noted. Thus the Supreme
Court of Oklahoma, in the recent case of Westlake v. Cole,7
in which the question of whether the defendant was guilty
of negligence per se in violating an ordinance of the city of
Enid requiring a vehicle to come to a full stop before cross

ing a boulevard, in view of the statute of the State giving
the right of way at intersecting streets to the car on the

4 Pennsylvania R. R. Co.'s Appeal, 213 Pa. 313.
5 Ex parte Daniels, supra; see also State v. Public Service Com

mission (1917) 270 Mo. 429.
� 148 N. E. 577.

'241 Pac. 809, Sept. 25, 1925; rehearing denied Dec. 1, 1925.
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right and regulating the speed to fifteen miles an hour, held
that the ordinance was valid without entering into the
question of the conflict of the statute with the ordinance,
evidently on the ground that the statute covered only a part
of the field of regulation and that, therefore, the ordinance
in question and the statute were not in conflict.
A similar question was raised in Hoosier Manufacturing

Co. v. Berry; decided by the Supreme Court of Indiana,
December 8, 1925, in which the plaintiff counted upon a

violation of an ordinance of the city of Indianapolis which
provided that :

"The driver of a vehicle overtaking a street car shall
not pass such car at a street intersection, and in case

such street car is stopped to take on or let off pas
sengers, the driver of the vehicle overtaking such car

shall wait until such car has started before proceed
ing. Passengers boarding or alighting from street cars
shall have the right of way over any vehicle until they
have had ample opportunity to board said car, or, after
leaving the same, to reach the sidewalk, upon which it
is their intention to depart from said crossing."

The instruction of the trial court that a violation of this
ordinance would be negligence per se was assigned as error

upon appeal from a judgment in favor of the plaintiff. A
statute of Indiana enacts certain rules applicable to the con

duct of the driver of a vehicle in passing a street car that
has stopped to allow passengers to alight or embark, and
declares invalid any ordinance "heretofore or hereafter"
made which would limit the use of motor vehicles. The

Supreme Court held that while the statute did not, as the

ordinance, cover the passing of a street car in motion,
nevertheless, as the intent of the legislature was to cover

the entire field of regulation of vehicular traffic, the ordi
nance was void and the instruction of the trial judge er

roneous, and reversed the judgment with an order to the
trial court to sustain the defendant's motion for a new

trial. When instead of acting directly by statute the State

delegates the general power of regulation of public utilities

' 149 N. E. 723.
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to a commission, the legal force of regulations promulgated
by it within the sphere of its power is superior to the im

plied authority of the municipality to legislate with regard
to the same subject matter."
Another decision which applies this principle quite as

drastically is that in the case of Northern Trust Co. v.

Chicago Rys. Co.,1' handed down by the Supreme Court
of Illinois, October 28, 1925. This was also a case involving
the question of negligence of the defendant in view of the
violation of an ordinance of the city passed in 1914, requir
ing that all street cars while being operated at night be

equipped with brightly lighted headlights. A copy of this
ordinance was admitted in evidence over the objection of
the defendant's counsel, and the question of reversible error

turned directly upon the correctness of the ruling of the
trial court. The Supreme Court in reversing the judgment
for the plaintiff, held that the enactment of the Public
Utilities Act of 1914 deprived the city of power to legislate
in reference to the subject matter and operated as a repeal
of any existing ordinances in force at that time. "The Pub
lic Utilities Act," says the court* "covered the whole subject
of public utility regulations. It was complete in itself, later
in point of time, and evidently was intended by the General

Assembly to abrogate the power to require street cars to be

equipped with headlights, theretofore exercised by muni

cipalities organized under the General Cities and Villages
Acts."
To the same effect was the decision of the Supreme Court

of Connecticut in Connecticut Co. v. New Haven," where
an ordinance of the city requiring two trainmen on each
street car on an inter-borough railroad operating within
the municipal limits was declared void. Although it did
not appear that the Public Utilities Commission had pro
mulgated any rules covering this particular matter, the
court held that the act of 1911, establishing the commission
indicated "a legislative intent to place the exclusive juris
diction over the operation of street railways, aside from

� Troy v. Union Traction Co. (1911) 202 N. Y. 333, 95 N. E. 959.
"149 N. E. 422.
" 130 Atl. 169, July 1925.
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mere local traffic regulations, on the Public Service Com
mission."
This rapidly growing development of legislative control

over intra-mural street traffic is no doubt justified by the
phenomenal increase of vehicular traffic which calls for
uniform regulations throughout the State. Its significance
can be better appreciated, however, when we are brought
to realize that there have alheady arisen many problems
connected with the streets which, under the legal restric
tions upon the exercise of the police power delegated to
the cities, cannot be adequately handled except by recourse

to the law-making power of the State itself. No municipal
ity may of its own motion enlarge the domain of its del-
gated police power to meet new conditions, but there is a

large field recognized both by the State and Federal Courts
in which the hazy boundaries of the police power may be

enlarged and defined by the State itself. This point may
be illustrated by a brief reference to some recent adjudica
tions upon the question of what constitutes a nuisance on

the streets.

The recent decision of the Court of Appeals of New York
in McCoy v. Jordan12 deserves especial attention upon this
point. The fundamental rule laid down a century ago by
an English court that "the King's highway cannot be used
as a stableyard" " was early applied in that State as a guid
ing principle to define the rights of the public in its streets
and highways. Beginning with the leading case of Calla
han v. Gilman in 1887" through a long line of decisions
down to People ex rel, Hefeller v. Buck in 1921,15 the New
York courts have held that the public is entitled to the free
and unobstructed use of the city streets and that any ob
struction of them for private use intereferes with public
rights, constitutes a nuisanse and may be removed at the
suit of any interested person. In Kahabka v. Schwab"

12 221 N. Y. 71, 148 N. E. 793.
M Rex v. Cross, 3 Camp. 229.
" 107 N. Y. 360, 14 N. E. 264.
" 230 N. Y. 608.
M 205 App. Div. 368, 199 N. Y. 595, 142 N. E. 298. To this same effect,

see the recent decisions of the Supreme Court of Washington: State
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the Appellate Division of the Fourth Department, in 1923
held that gasoline supply pumps in the streets were a

nuisance per se, and that any resident taxpayer might
maintain an action of mandamus to compel the officers of
a city to abate the nuisance, notwithstanding an ordinance
of the City of Buffalo authorizing their existence and their
erection under licenses granted thereunder, the charter hav

ing given the city full and exclusive control over its streets

and highways. This decision was unanimously approved
by the Court of Appeals.
In McCoy v. Jordan, the charter of the village of Peekskill

expressly conferred upon the village the power "to issue

permits for placing tanks and containers for storage of

gasoline
* * * within the bounds of the highway and

beneath the surface thereof and to permit arrangements
for drawing therefrom upon the curb line of such street."
In this instance a similar action was brought to require
the village authorities to abate the nuisance, but the court
held that the express grant of the specific power was a

legislative declaration of state policy and in effect made
that lawful which under Buffalo ordinance passed by
virtue of a grant of plenary power to regulate the streets
and highways was a public nuisance.
The court expressly disclaims holding that the legislature

could authorize similar encroachments in large cities where
the obstruction to traffic would be serious, but maintains
that in the particular instance it has not exceeded its con

stitutional authority in diverting property held subject to a

public trust to a private purpose. It is difficult to see, how

ever, how the two cases can be reconciled, or how the
court would find any ground for a different decision if the
pumps were licensed by a city under a similar specific
legislative authority, especially in view of the fact that
the Home Rule provisions of Article XII of the State Con

stitution, conferring upon cities the power to regulate the
use of their streets, expressly provides that such ordinances
shall not be inconsistent with the Constitution and laws
of the State.

t. Harris (July 1925), 237 Pac. 1004 and Garage Co v. Tacoma (Nov.
1925), 241 Pac. 16.
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The general principle that the declaration by the legisla
ture of a general policy of the State may within certain
limits enlarge or restrict the rights of the public or of
private individuals in the use of property and that this is
one of the characteristics of the police power, the exercise
of which by the legislature is necessary to the public wel
fare, is fundamental and is limited only by the rule that
such declaration must not impose restrictions that are un

reasonable." Undoubtedly within this sphere the legisla
ture may define what is or is not a public nuisance in
streets and highways, and, subject to the rule that private
property may not be taken except by due process of law,
it may assume the entire control over the streets of munici

palities. A rapid extension of such legislative control in
the interest of the public may be anticipated under existing
traffic conditions, and may even involve a modification of
the principle underlying the strict common law liability
of cities and villages for the care of the streets, which now

exists generally outside the New England States. No timely
solution of the question of the authorization of continuous

parking of vehicles which interferes with the movement of
traffic and often with the abutter's right of access, for ex
ample, can be expected by the slow process of judicial de
cision; and as progress in the regulation of smoke nui

sances, bill-boards, building lines, zoning and city planning
has been assured only by state legislative action, so we

must be prepared to solve many of our traffic problems in
the same way.
In this connection, a most striking phenomenon may be

anticipated in the gradual development of a degree of
federal control over all highways devoted to interstate

transportation. It is true that Congressional legislation
looking to the control of vehicular traffic has to the present
time been mainly confined to cooperation with the states
in the construction of roads under the Federal Highway
Act, but the Supreme Court has already been called upon to

assert the authority of Congress over the national highways
so far as their use in interstate commerce is concerned. In

17 Sawyer v. Davis (1884), 136 Mass. 239; Crossman v. Galveston

(1923), 112 Tex. 303, 247 S. W. 810.
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Hendrick v. Maryland" the Court made the guarded state
ment that "in the absence of national legislation covering
the subject, a State may rightfully prescribe uniform regu
lations necessary for public safety and order in respect to
the operation upon its highways of all motor vehicles�

those moving in interstate commerce as well as others ;" and
in Kane v. New Jersey," the Court, speaking through Mr.
Justice Brandeis, declared that "the power of the State to

regulate the use of motor vehicles on its highways extends
to non-residents as well as residents and includes the right
to exact reasonable compensation for special facilities

afforded, as well as reasonable provisions for safety. And
it is properly exercised in imposing a license fee."

Following these decisions came the policy of the federal

government to assist the States by contributions in the con

struction of arterial highways as well as rural post roads.
The movement for good roads within the States was greatly
stimulated by this policy, and in the wake of substantially
constructed highways followed their use by commercial

carriers, which soon required regulation by the States.
Practical experience dictated that such control would be
made effective only through subjecting such carriers to
the authority of the public service commissions by re

quiring them to obtain certificates of public convenience
and necessity and to submit to such necessary regulations
as the commission might from time to time promulgate.
Some thirty-eight of the States adopted this expedient to
control commercial traffic on their highways. The validity
of this legislation as affecting carriers in interstate com

merce was called in question in Liberty Highway Co. v.

Michigan Public Utilities Commission in 1923,20 in which
case the District Court upheld the Michigan law, except Sec
tion 3, which provided generally that it should apply to all
common carriers by motor vehicles on public highways and
Section 7 which required the carrier to take out insurance
and an indemnity bond for the protection of persons and

property.
u (1914), 235 U. S. 610.
u (1916), 242 U. S. 160.
20 294 Fed. 703.
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At the October term, 1924, the Supreme Court was called
upon to pass upon the Michigan statute in its relation to
interstate commerce.21 In this case, one Duke, who was

engaged in transporting automobile bodies under a con
tract from a point without to one within the State attacked
the validity of the Michigan law, which the State Commis
sion attempted to apply to him as a common carrier of
goods. In sustaining an injunction granted him against
the Commission the court placed its decision upon the
ground that his business was not that of a common carrier,
and that as to him the statute requiring a certificate of
convenience and necessity as a prerequisite to continued
interstate operation was inapplicable.
This decision was followed by two others,22 in each of

which the action was brought by a common carrier en

gaged in interstate commerce, and in each of which the sta
tutory requirement of a certificate of public convenience
and necessity was declared to be unconstitutional. The ef
fect of these decisions was practically to take away from
the States all control over any agencies using the highways
in interstate commerce, except that involved in such reason

able regulations as to safety in operation and reasonable re

muneration for their use as would not place any burden
upon interstate commerce. The Federal Highway Act of
1921 provides that "all highways constructed or recon

structed under this Act shall be free from tolls of all kinds" 23

and this provision, in connection with the inhibition of

any requirements which would place a burden upon inter
state commerce, left the State Commissions uncertain as

to the application of the statutes under which they were

operating.
That their control over interstate commerce is still un

questioned has been assumed by the Ohio Commission and

21 Michigan Public Service Commission v. Duke (Jan. 1925), 266 U.
S. 570.

21 Buck v. Kuykendall, Director of Public Works of the State of

Washington, 267 U. S. 307; Bush v. Maloy et al., constituting the
Public Service Commission of Maryland, 267 U. S. 317.

28 For an exhaustive list of authorities upon the construction of this
clause, see opinion of Cushman, D. J. in Cunningham v. Potts (Dec.
1925), 9 Fed. (2nd) 469.
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upheld by a decision of the Ohio Supreme Court," but this
power is to a large extent nullified by the impracticability
of enforcing statutory regulations which apply to only a

part of the traffic. So serious in the minds of the mem

bers of the various State Commissions has the situation
become that through their National Association they are

now sponsoring the enactment of legislation by Congress
which will provide for the uniform and effective regula
tion of all vehicles used as common carriers upon the in

terstate highways.25 While the proposed legislation is de

signed to place the administration of the measure primarily
in the hands of the several State Commissions, with a right
of appeal to the Interstate Commerce Commission, the bill
provides for requiring operators to obtain certificates of
convenience and necessity, for the regulation of rates and
of service and for insurance or bonds to secure the payment
of damages that may be incurred by the public. Whether
the decentralization of the administration of this proposed
law will prove successful in practice can only be deter
mined by experience, but in favor of such a plan is that
it forestalls the opposition that would be felt if the act

frankly called for the establishment of another federal bu
reau. Without such a bureau, in view of the overburdened
condition of the Interstate Commerce Commission, the plan
proposed to make use of the existing administrative

agencies of the States may be a practicable solution of the

problem.
The question may well arise, however, as to the further

incursion of the federal government into the field of regula
tion of interstate vehicular traffic. Section 18 of the
Federal Highway Act of 1921, which is still in force, im
poses upon the Secretary of Agriculture the duty of recom
mending to Congress and the State highway departments
such measures as he may deem necessary for preserving
and protecting the highways and insuring the safety of
traffic thereon. The Department has looked upon this func-

M Cannon Ball Transportation Co. v. Public Utilities Commission

(Dec. 1925), 149 N. E. 713.
25 Cummins Motor Vehicle Act, Senate Bill No. 1734 (introduced by

Senator Cummins "by request").
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tion as exclusively an engineering problem, to be met by
cooperation with the State highway officials in the matter
of adopting proper plans and requiring standard con

struction. But there can be no question that Congress may
legislate for the safety of all vehicles in interstate commerce
and for the protection of their passengers ; and some uni
form regulations upon the subject may soon prove not only
advisable, but necessary. The first step toward such
federal regulation came in the enactment of the National
Motor Vehicle Theft Act in 1919. When the validity of this
act was tested, it was unanimously upheld by the Supreme
Court,28 Chief Justice Taft using the following significant
language: "Congress can certainly regulate interstate com

merce to the extent of forbidding and punishing the use of
such commerce as an agency to promote immorality, dis
honesty or the spread of any evil or harm to the people of
the other States from the State of origin. In doing this, it
is merely exercising the police power for the benefit of the
public within the field of interstate commerce."
It may be noted in passing that several bills are now

pending before Congress for the continuance of the policy
inaugurated by the Federal Highway Act of 1916, the
amount of appropriations to be authorized running from

$75,000,000 to $125,000,000 per annum. The most ambi
tious program is incorporated in the Holaday Bill (H. R.

8769) which contemplates the building of a comprehen
sive system of post roads throughout the country and calls

for a bond issue of $3,000,000,000 to meet the expense of
the undertaking. While such an extensive program has
little chance of enactment at the present time, there are

certain features of the bill that command attention as in

dicating the trend of the nationalistic movement. It pro
vides that the Secretary of Agriculture may impose a

license fee ranging from $3 to $10 per annum upon each
vehicle traveling over these roads and also a tax of not less
than one-half of one per cent per gallon of gasoline or

other fuel used by such vehicles, the money thus collected
to be deemed an annual appropriation to the Department of

M Brooks v. United States (1924), 267 U. S. 432.
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Agriculture to carry out the provisions of the Act. Section

27 of the Act further provides :

"That said Secretary of Agriculture, acting with the

Secretary of War, the Postmaster General, and the Sec

retary of Commerce, be, and he is hereby, authorized,
empowered, and directed, with the approval of the

President, to prescribe rules of the road, for the pur
pose of regulating and controlling traffic and protect
ing travelers on said post roads, which said rules of the
road shall be uniform throughout the United States,
and to appoint and assign and compensate traffic
officers and to give such traffic officers power to

enforce such rules of the road on and along said

post roads, and to punish any persons who shall

violate any of the provisions of said rules of the road

by barring such persons from driving motor vehicles
on said post roads or by a fine not exceeding $1,000
or by imprisonment not exceeding one year, or by both
such fine and imprisonment, in the discretion of the
court. A sum of money not exceeding $1,000,000 is

hereby appropriated, out of any money in the Treasury
not otherwise appropriated, for the purpose of carry
ing out the provisions of this section of this Act."

The extent of federal control over the State highways to
which aid has been given, may be noted in the case of the
United States v. Babcock, which was decided in the District
Court of Indiana, July 13, 1925.27 In this case the defendant
was engaged in cutting a drainage ditch across the Lincoln

Highway under a contract with the county of Allen, which
had made no provision for the reconstruction of the high
way except by a clause in the contract requiring the de
fendant to erect a temporary wooden bridsre so that traffic
would not be impeded during construction. The defense
maintained that the court was without jurisdiction, that
the highway in question was part of the Indiana highway
system and that the money paid toward its construction
was a voluntary contribution by he federal government.
The court in granting the injunction, brushed aside the

6 Fed. (2nd) 160, affirmed 9 Fed. (2nd) 905.
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contention of the defendant on the ground that the only
basis of federal aid was under the commerce and postroad
clauses of the Constitution and that the acceptance of
federal aid by the state was an acknowledgement of that
fact.
As the Supreme Court in In re Debs 28 asserted that it is

competent for the federal government to remove all ob
structions upon highways, natural or artificial to the pas
sage of interurban commerce in the carrying of mail, and
has firmly established its regulatory power over railways
as well as waterways, a power which lay dormant so long
that the right to exercise it was thought by many to be

absent, so we may look forward to federal legislation
within the next decade to cope with many of the problems
of control of the great arterial highways, which the States

acting separately may be unable to solve. The problem
of the safety and convenience of the interstate traveler is

today quite as important as the regulation of rates to be

charged by the common carrier using the interstate high
ways; as experience has shown that the latter cannot be
left to the varying legislation of the several States, so the
former may soon call for the enactment of a federal statute
which will better secure these ends. If the proposed Cum
mins Highway Act becomes a law and its administration

through the State agencies turns out to be successful, we
shall have an object lesson in regulations established by
the Federal Government with such decentralization in ad
ministration as may meet the present prevailing sentiment

against the extension of federal jurisdiction. Whether the
method of administration provided for in the Cummins Act

shall be tried out, or the federal government be vested with
the plenary power of administrative control as proposed by
the Holaday Bill, is the main problem to be solved; the ex

tension of federal control of the national highways in the
near future must inevitably follow if the present policy
of federal aid is continued.

x 158 U. S. 564.
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AN OUTLINE OF COPYRIGHT LAW�by Ricbard C. DeWolf.

John W. Luce & Co., Boston, Mass. $3.50.

This volume is particularly interesting at this time when
bills are pending in Congress to put the protection now af
forded by the design patent laws under the copyright law
and to revise the entire copyright statute. The fact that the
author is in the office of the Register of Copyrights and that
there is an introduction by Mr. Thorvald Solberg, the pres
ent Register of Copyrights makes the volume semi-official
and so adds to its importance. That some authority is

necessary is shown by the frequent statements in the text
that the law is as stated but no court decisions have been
made on the point. After a chapter on the history of

copyright and another of definitions the author states in
detail how copyright may be obtained and how it may be
renewed and transferred. Then come chapters on the vari
ous subjects of copyright and the various rights granted,
including motion pictures. Infringement is considered; a

statement is made of International Copyright relations and
advice given to authors about various copyright questions
including forms and contents of contracts with publishers
and producers. The appendix reprints the Copyright
Statutes and Rules and various International conventions
and Proclamations.
The author suggests that copyrights "promote the pro

gress of science" while patents "promote the progress of
useful arts" as set out in the Constitution. "Express pro
vision is made for taking copies of entries from the record

books, but no provision for copies of deposits, which
therefore the Copyright Office only permits on written au

thorization from the copyright proprietor, or on order of
a court. It is obvious that any other copying of a copy
right deposit would be an infringement."
Especial emphasis is laid on the many court decisions

holding copyright protection lost by failure to follow with
meticulous care the instructions of the statute with respect
to marking and giving notice. The arguments for adher
ence of the United States to the International Copyright

270
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Union are set out forcefully and elaborately. The book
gives an excellent statement of the law as it now stands
and should be helpful to those who have only occasional
need for copyright activities.

Karl Fenning.

MATERIALS AND METHODS OF LEGAL RESEARCH�by Fred
erick C. Hicks. Lawyers' Co-Operative Publishing Co., 1923.

Frederick G. Hicks, Law Librarian of Columbia Univer
sity, published in 1923 a volume entitled "Materials and
Methods of Legal Research" which certainly deserves men

tion as one of the few illuminative volumes on the subject
of law books and their use.

In his interesting introduction Professor Hicks has
pointed out the great increase in the study of legal bibli
ography and the use of law books in the universities and
colleges throughout the country. Law schools all over the
United States have added instruction of this character to
their curriculum or have made such instruction in the

proper handling of law boks a regular part of their courses.
The great importance of manual training in the use of law

books, and by that expression the author means a practical
working knowledge of them�'Cannot be too strongly em

phasized.
The first chapter of this book is devoted to the "Art of

Legal Research." The author defines law and who is the
creator of law. He claims the State is the body which
creates law. A distinction then follows as to the judge's
task in the administration of the law and the lawyer's task.
The judge's task is "to render justice between the parties
and decide the particular case on principles." The lawyer's
task is "to master the facts of the case and ascertain the
law as applicable to those facts."
The next chapter is devoted to a comprehensive discus

sion of law books as a means of legal research. Law books,
according to the author, may be classified into four groups.
First are the source books which consist of the statute law
books and Law Reports. Second are the expositions of
law which comprise treatises, law periodicals, and appeal
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briefs in decided cases. Third come the compilations, com
posed of encyclopedias, digests, text books, and diction
aries. Lastly, we find the indexes, which are properly the
means of approach to the source books. Indexes usually
may be found to consist of four classes: citation books,
subject indexes, tables of cases and statutes, and parallel
reference tables.

The reader will find a classification of Statute law of
practical value, and the author has divided such a law
into eight grand heads: 1. Constitutions; 2. Treaties; 3.
Statutes proper ; 4. Rulings of Municipal Officer ; 5. Legisla
tion by local legislative bodies ; 6. Subordinate legislation ;
7. Executive Orders and Proclamations, and 8. Court Rules.

Being of the opinion that a student should understand
the component parts of a statute, Professor Hicks has out
lined them in this manner. First there is the title or cap
tion, which is nothing more than a short statement of the

subject matter. Second, there is the preamble, generally if
not universally preceded by the word "whereas" to make
clear the application the act is to have. Third, the enact

ing clause, introduced by the words, "Be it enacted."

Fourth, the body of the statute. Fifth, the repealing clause,
and sixth the clause of taking effect; i. e., specifying the
time when the act shall commence to have effect.
Statute law books furthermore may be said to consist

of either 1. bills, 2. slip laws, 3. Session laws or collection
of laws enacted by a legislature during a certain legisla
tive year.
After commenting on the value of a knowledge of these

classifications the author emphasizes the utility of Statute
law books as a means of legal research.
Professor Hicks next directs the reader to Case law and

Law Reports. Case law proper, he maintains, consists usu
ally of two kinds. First, Cases decided by regularly organ
ized courts of justice; i. e., either in a. courts of the first

instance, b. courts of intermediate appellate jurisdiction;
or c. courts of last resort. Second, subordinate case law,
which is found in a. Rulings of Boards and Commissions,
B. Rulings of Administrative Officers and c. Opinions of

Legal Officers of the Government.
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Too much stress cannot be laid on a thorough under

standing and acquaintance with the English law reports.
It is pointed out in the book that the practice of reporting
cases for professional use began about the year 1292. In
comparison, the practice of official reporting and publish
ing in the United States began as early as 1803.

A short study of the history of reporting cases in the
United States as set out in Professor Hicks' book shows
that we have at the present day,l. The federal reports, of
ficial and unofficial; 2. Official State Reports; 3 Annotated
reports system ; 4. National Reporter system, and 5. Reports
of the various American and State Bar Associations.

Adverting now to that part of the work which treats of
Briefs and Brief-making, the author stresses the value of
appeal papers as a means of accurate legal research. He

points out that they are the "most advanced kind of legal
work in the lawyer's ordinary field of activity." In the
United States printed arguments on appeal are generally
known as "appeal briefs." In Pennsylvania they are

known as "paper books," while iri New York they are

designated as "Cases and Points."
In speaking of briefs as they are framed in the United

States, we must name at least five which are most generally
employed in litigations of all kinds.
First we have the trial brief, which is used to embody

the lawyer's plan of campaign. Second, the court brief
which is an outline of the argument on points of law.

Third, the jury brief, which embodies questions of facts
to be eventually submitted to the jury. Fourth, the ap

peal brief, and fifth what is termed the sociological or

economic brief. The latter consists simply of extraneous
matter which is incorporated into such brief for the main

purpose of classification. Formerly courts were reluctant
to allow the use of such briefs, but under present day con

ditions they are permitted and have been found of very
great value in the final rendition of justice between liti

gants.
Professor Hicks next proceeds to classify treatises. First

there are the monographs, or treatises proper. Secondly,
the commentaries, which are expositions of the whole or a
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large part of the law of a country. Thirdly, the textbooks
and Students' Manuals. Fourthly, histories of the law, and
the legal institutions. Fifthly, studies in Jurisprudence,
which latter are of great value from the cultural point of
view. v

As legal periodicals form a most important means of

legal research, Professor Hicks has consumed several chap
ters in discussing them. In point of history he states that
the first legal periodical published in England was the

"Lawyer's Magazine," London, which ran from 1761 to
1762. The first American legal periodical was the "Amer
ican Law Journal" (Philadelphia) begun in 1808, which
reached six volumes when it ceased in 1817. In this coun

try law school periodicals first appeared in 1822 in a single
volume. Legal periodicals, says Professor Hicks, have five
distinctive functions which are; first, the promotion of the
aims of the Bar Associations: second, the publication of

Legal News; thirdly, for entertainment; fourthly, the re

cording and reviewing of past happenings ; and fifthly, for
criticism and research.
In passing, Professor Hicks explains the origin of the

idea out of which grew the valuable and indispensable
American Digest system. Such a work had long been

planned but seemingly definite arrangement of such a sys
tem could not be made. Finally after long and careful
thought, the men in whose brains such system was con

ceived, evolved a theorem which made it possible to de
termine into what .groups the digest paragraphs for the
vast volume of American case law should be divided. That
theorem was: "Law is the effort of society to protect per
sons in their rights and relations, to guard them in their
property, enforce their contracts, hold them to their liabil
ities for their torts, punish their crimes, by means of
remedies administered by the Government." From this
comprehensive theorem the law has been categorically
classified.
The author in his treatment of legal dictionaries men

tions in passing that the origin of the English dictionary
can be traced to the period between 600 and 700 A. D. In
this country up until 1839 no American law dictionary
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was published. John Bouvier, a lawyer and judge of Phila
delphia, published his dictionary in 1839. Today his dic
tionary is a never-ending and accurate source of informa
tion for students of the law and lawyers.
As to digests, the author mentions that the earliest printed

abridgment of case law has been attributed to Nicholas
Statham, Baron of the Exchequer in the time of Edward IV.
This book was printed about the year 1490.
In this country, publication of comprehensive American

digests, did not begin until the year 1840. The reader, for
purposes of information, should note that digests are com

pilations rather than source books.
The student should know of that class of books which

Professor Hicks aptly describes as "books which are not

books," namely search books. He has divided them into six

groups. First, the abbreviation books; secondly, tables
of cases; thirdly, tables of statutes; fourthly, parallel cita
tion tables; fifthly, citation books; sixthly, subject indexes.
As will be readily seen the search books are important
tools of the student and lawyer in manual training in the
successful use of law books.
At a later portion in this valuable book the author has

devoted considerable attention to law libraries, their in

estimable value and utility and how they should properly
be used.
The reader will note with delight that the author has ap

proached all the questions involved from the standpoint of
the practising lawyer.
Another feature of the work is a complete bibliography

of literature in English concerning Anglo-American law

books.
In conclusion, suffice it to say that Professor Hicks' book

is one which should be in every law student's and lawyer's
possession, because of its succinct and accurate treatment

and statement of the proper materials and methods of suc

cessful legal research.
William Grafton Elliott, Jr.
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TTENRY SHERMAN BOUTELL, formerly Professor of
Law in Georgetown University, died on March 12,

1926, at San Remo, Italy. Doctor Boutell was born March

14, 1856, at Boston. He was educated at Harvard and North
western Universities, receiving the degrees of Bachelor of

Arts, 1876, and Master of Arts, 1877, from Harvard, and the

degrees of Bachelor of Arts, 1874, and Master of Arts, 1879,
from Northwestern University. He was admitted to the
Bar of Illinois in 1879, and was in practice there until 1911.
He served five terms in Congress, as a Member from Illinois.
In 1911 he was appointed Envoy Extraordinary and Min

ister Plenipotentiary to Portugal. He later served in the
same capacity to Switzerland. President Taft offered him

the position of Chief Justice of the Court of Claims, in Janu

ary, 1913, but Doctor Boutell declined. He was chairman
of the Board of Arbitrators which settled the dispute be

tween the operatives and officers of the Chicago, Burlington
& Quincy Railroad Company. From 1914 to 1923, he was

Professor of Law in Georgetown University; he taught
Constitutional Law, International Law, and Interpretation
of Statutes, but his best work was done in the subject to
which he had devoted most of his study, Constitutional
Law. He also gave a short course of lectures to first year
men, serving as an introduction to the study of law. He

was deeply interested in the Georgetown Law Journal, writ
ing many valuable articles for it and securing many other

articles from legal scholars, among them a notable paper
from Professor Bollahd, of Cambridge, the Year Book and

Seld'en Society editor. Doctor Boutell spent the last years
of his life abroad investigating original sources of constitu
tional history and government. An appreciation of his

work will appear in the next number of the Journal.
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NOTES ON RECENT CASES

COMMON CARRIERS�Taxicab Company.

A common carrier is generally defined as one that holds itself out

to the public to carry persons or freight for hire. According to a

recent Maryland case decided January 14, 1926, a taxicab company

falls within the meaning of this definition. Stewart Taxi Service

Co. v. Spencer, Court of Appeals of Maryland, (No. 96).
The facts of that case show that the appellee, Minnie Spencer, the

plaintiff below, boarded a taxicab of the appellant company at the

boat wharf in the City of Baltimore, for the Union Railroad Station

in the same city. While on its way to the station, the taxicab, through
the negligence of the driver, collided with another automobile; and,
as a result, the appellee suffered personal injuries. It was held by
the court that a taxicab company is a common carrier, and the ap

pellant, being such, was liable.

The term common carrier has a peculiar interest. Like many terms

in the law, it has been extended by the courts to cover situations

not originally contemplated by it. At common law, the term did not

comprehend or embrace a carrier of passengers, and is ordinarily
limited to carriers of goods, as contradistinguished from common

carriers of passengers.
The first popular mode of vehicular transportation of passengers was

by stage coach. It was the forerunner of the present day omnibuses

and taxicabs, as well as of the railroad trains. The courts did not

speak of the proprietors of stage coaches as common carriers because

they conveyed passengers from one point to another, but because the

stage coaches carried baggage and goods, like any other common

carrier, for the public for hire. The liability of a common carrier

was not placed upon one who carried merely passengers for hire;
his liability was a different one, and contradistinguished from that

of a common carrier of goods. Christie v. Griggs, 2 Campbell, 79

(1809). But with the inception of railroads, the term common car

rier, to meet the changing conditions of the time, and by virtue of

the flexibility of common law principles, was extended to cases where
there was carriage of passengers. Although the term is now applied
by the courts to transportation of passengers, the liability of a com

mon carrier of goods is greater and much more severe than the liabil

ity of a common carrier of passengers. Stockton v. Frey, 4 Gill. 406;
45 Am. Dec. 138, (Md. 1846).
The holding out for hire must not be to a limited number of per

sons but to everyone�to the public in general. It is this distinguish
ing characteristic, namely, the holding out to the public in general
for hire, that determines whether or not a party is a common carrier.

In the case of Towers v. Wildason, 109 A. 471, Ind., an automobile
278
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owner who used his automobile to transport himself and five others
to and from work for a stipulated compensation from the other five
employees, but who transported no one in addition thereto, was not
required to obtain a permit from the Public Service Commission to
operate a car for the transportation of passengers for hire, a common

carrier only being required to obtain such permit. In other words,
such owner was not a common carrier. Another case in point on this
proposition is Duffy v. J. W. Bishop Co., 122 A. 121, Conn. There, a

general contractor, under a separate contract with his subcontractor,
agreed to furnish automobile transportation to the latter's employee
from the railroad station to his work. The general contractor* was
held to be a private carrier for hire, and charged with all the duties
pertaining to such persons. Though a person, who is in the general
transfer business, occasionally rents his motor trucks, apparently to
everybody, to carry passengers to and from picnic grounds on Sun
days and holidays, he is not a common carrier of passengers, but a

private carrier for hire. Gornstein v. Priver, 22 Pac. 396. (Cal. Ap
peal). Hence, it would seem that the holding out to the general pub
lic for hire must not be intermittent, but continuous.
There must be some outward manifestation of the holding out. It

must be ostensible. This is exemplified by the case of Atlantic City v.

Dehn, 69 N. J. L. 233; 54 A. 220, (1903), where it was held that

proof only that a person was the driver of a licensed bus in the city
does not show him to have been a common carrier and thus legally
bound to carry passengers.
The interesting question has often arisen whether or not one is

a common carrier who rents his automobile with a driver to another
to drive the party to whom rented and whomever he may have with
him, where he directs. It has been affirmatively held that such per
son is not a common carrier, but a private carrier for hire. Forbes v.

Reinman & Walfort, 166 S. W. 563; 112 Ark. 417; 51 L. R. A. (new
series) 1164. (1914); Dunne v. Boland, 199 111. App. 308. But in the
case of Burke v. Shore Transfer Co., 243 S. W., 449, Mo. App., where
a taxicab company sent a taxicab in charge of a chauffeur to carry

people for undertakers, and in so doing he was to some extent under

the direction of the funeral director but did not surrender complete
control, it was held that said taxicab company was a common carrier

as to passengers therein, and was liable for negligent injury to the

plaintiff, regardless of who paid for the service.

What seems to be the earliest American case to decide definitely
whether or not the proprietor of a vehicle used to transport passengers
was a common carrier of passengers is Parmerlee v. McNulty, 19 111.

(9 Peck.) 556 (1858), where it was held that the court is authorized
to assume that the owner of an omnibus line is a common carrier of

passengers, without proof of the fact. Since that case, the courts
have inclined, where it could be shown that there was a holding out

to the general public for hire, towards holding the owners of om

nibuses and omnibus lines common carriers of passengers, and es-
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pecially taxicab companies. In the case of Van Hoefen v. Columbia

Taxicab Co., 162 S. W. 694; 179 Mo. App. 591 (1913), it was held that

a taxicab company engaged in the business of transporting persons
for hire from one part of the city to another, and holding itself out

to carry one and all, is a common carrier of passengers. Even a

carrier engaged in the automobile rent business has been held to be a

common carrier. Gushing v. White, 172 Pac. 229 (Wash.). A jitney
bus owner, who carries all persons applying and paying fare, is a

common carrier. It was held in the case of Frick v. City of Gary,
135 N. E. 346 (Ind.), that one who operates a vehicle over a fixed
route along a city street, to the capacity of the vehicle, carries for
hire any persons who may hail him from the sidewalk and ask for

passage, is a common carrier of passengers.
Another case in which the question arose as to whether or not a

taxicab company was a common carrier of passengers is the Wis
consin case of Anderson v. Yellow Cab Co., 191 N. W. 748. There the

defendant owned 28 taxicabs used for conveying passengers in the

city, and had a general office from which they were dispatched to

convey passengers from one place to another, and which were op
erated pursuant to a regular rate applied to the number of miles

traveled, registered on taximeters. The defendant responded to the

plaintiff's request to the general office, and a taxicab was dispatchd
for her use from its stand at the railroad depot. The court there
held that public policy requires that the defendant be classed as a

common carrier. V. J. C.

CONSTITUTIONAL LAW�Railroad Valuation.

On March 1, 1913, Congress passed an Act which made more ef
fective the regulation of railroads by the Interstate Commerce Com
mission, which body was empowered and directed to prescribt rates,
fares, charges, rules, regulations, and practices which would be rea

sonable, non-discriminatory, and non-prejudicial. This Act added a

new section to the Interstate Commerce Act of 1887, which has be
come the famous "Section 19-A." This section directs the Inter
state Commerce Commission to "investigate, ascertain, and report the
value of all the property owned or used by every common carrier
subject to the provisions of this Act." Section 19-A goes on to enum

erate the elements of value to be ascertained by the Commission, the
chief ones being: "The original cost to date, the cost of reproduction
new, and the cost of reproduction less depreciation, as to each piece
of property owned or used by said common carrier for its puposes as

a common carrier."
On February 28, 1920, the Transportation Act was passed by Con

gress, making a general readjustment in the Interstate Commerce Act.
A new and highly important section was added, known as Section
15-A, the material part of which is as follows: "In the exercise of its
power to prescribe just and reasonable rates, the Commission shall
.... adjust such rates so that carriers .... will .... earn an ag-
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gregate annual net railway operating income equal, as nearly as may
be, to a fair return upon the aggregate value of the railway property
of such carriers held for and used in the service of transportation. . . .

The Commission shall from time to time determine and make public
what percentage of such aggregate property value constitutes a fair
return thereon .... The Commission may utilize the results of its

investigation under Sec. 19-A of this Act, in so far as deemed by it
available, and shall give due consideration to all the elements of value
recognized by the law of the land for rate making purposes . . . ."
From the foregoing enactments, it is obvious that Congress has in

tended to provide the means for the establishment of a scientific
basis for the regulation of railroads, which will provide adequate
compensation for the carriers and reasonable rates for the public.
The practical operation of the valuation section, however, has been
attended with profound difficulties, which must eventually be resolved

by the Supreme Court of the United States.

The test case has been presented in the final valuation of the Los

Angeles & Salt Lake Railroad. An order of the Interstate Commerce
Commission was entered on June 7, 1923, fixing the "final sum value"
of the road "for rate-making purposes" at $45,000,000 as of June 30,
1914. The Commission stated, in its report, that although Sec. 19-A
did not direct it to fix a sum total value of each carrier, yet, never
theless, for the practical carrying out of Sec. 15-A, this was neces

sary. The carrier contended, that in finding this single-sum value,
the value of the property is the same for all purposes, irrespective of

the use to be made of such valuation, and that there is no such thing
as "value for rate-making purposes" as distinguished from value for

condemnation or purchase, or for any other purpose. The Commis
sion's report fixes "value for rate-making purposes" as something
which may be and usually is different from other kinds of value. The

report set forth in detail the various elements of value as required
by Sec. 19-A, and then proceeded to deduce from this the "value for

rate-making purposes," as noted above.

The carrier thereupon filed a petition in the United States District

Court for the Southern District of California, for the purpose of ob

taining an annulment of the Commission's order. The carrier's con

tention was that the value of its property is the same for rate-making,
for condemnation, or for any other purpose, and on this basis, it as

serted, its value was $70,000,000 instead of $45,000,000 as found by
the Commission.
Circuit Judge Ross, speaking for the court, said, preliminary to the

decision: "No one, of course, contends or pretends that this Court is

charged with the duty or has any power to fix the value of the prop

erty of the railroad company upon which rates are authorized to be
fixed by the Interstate Commerce Commission. With both of these

duties the Commission alone is charged, the judicial power only being
conferred upon the Courts to suspend, enjoin, or annul its action in

proper cases."
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After stating that the evidence introduced by the carrier before the

Court conclusively showed that its value was greatly in excess of that

found by the Commission, the Court says: "The report of the Commis

sion we think clearly shows that its action was based upon the view

that the property of the railroad company in question has more than

one kind of value. And in our opinion that view constituted its fun

damental error, and consists in its failure to do what the statute in

express .... terms authorized and required it to do as the basis upon

which to fix rates to be charged by the company, that is to say, the

true actual value of all the property of the company at the time used

in its transportation business."

The opinion then points out that Sec. 15-A of the Transportation Act

specifically declares that "for rate-making purposes" the Commission

shall give due consideration to all the elements of value recognized
by the law of the land. The Court then referred to decision of the

Supreme Court as showing that "the true actual value of the property"
of a public utility company dedicated to public use, is the basis to be

used in fixing rates. In these decisions, no mention is made that

property can have two kinds of value. Therefore, said the Court, the
Commission in fixing a "value for rate-making purposes," as dis

tinguished from other kinds of value, was not complying with "the law

of the land," and so the order of the Commission was not in accord

ance with the mandate of the statute. Therefore, the order of the

Commission fixing a final valuation on the petitioning carrier was

annulled.

It is hard to over-emphasize the significance of this decision, if sus

tained on appeal. The importance of the issue involved is shown by
Commissioner Eastman's statement in his dissent from the Commis

sion's report: "This case deals with an issue of greater moment to

the country than any we have ever determined."

A clue to the Supreme Court's probable attitude may be gained from

a brief review of its previous decisions. The first instance in which

the court passed on the problem of public regulation of. rates, was in

The Granger Gases of 1876, when the Court upheld the right of state

legislatures to regulate railroad and warehouse rates, and decided

their action was not subject to judicial review. Then in Munn v.

Illinois, 94 TJ. S. 113, decided in 1877, Chief Justice Waite said: "We

know that this is a power which may be abused, but this is no argu

ment against its existence. For protection against abuses by legisla
tures, the people must resort to the polls, not to the courts."

It was not until ten years later that the Court qualified these state

ments and intimated that the state was prohibited by the Fourteenth

Amendment from fixing rates so low as to amount to confiscation.

Railroad Commission Cases, 116 U. S. 307. And it was not until 1898

that the Court attempted more definitely to mark the limit below

which public regulation of rates would amount to deprivation of

property without due process of law. This it did in the classic dictum

of Mr. Justice Harlan in Smyth v. Ames, 169 U. S. 466:
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"The basis of all calculation as to the reasonableness of rates
to be charged by a corporation maintaining a highway under

legislative sanction must be the fair value of the property used

by it for the convenience of the public. And in order to ascertain
that value, the original cost of construction, the amount ex

pended in permanent improvements, the amount and market value

of its bonds and stock, the present as compared with the original
cost of construction, the probable earning capacity of the property
under the particular rates prescribed by the statute, and the

sum required to meet operating expenses, are all matters for con

sideration, and are to be given such weight as may be just and
right in each case."

The two cases cited by the District Court in support of its posi
tion are San Diego Land & Town Co. v. National City, 174 U. S. 739,
and San Diego Land, & Town Co. v. Jasper, 189 U. S., 439. In the for

mer, Justice Harlan said: "What the company is entitled to demand,
in order that it may have just compensation, is a fair return upon the

reasonable value of the property at the time it is being used for the

public."
In the latter case, Mr. Justice Holmes stated that the actual, present,

fair value of a public utility plant being actually used in the service

of the public, was the value to be used in determining rates for ser

vice. Mr. Justice Moody, in City of Knoxville v. Knoxville Water Co.,
212 U. S. 17, stated: "In estimating for rate-fixing purposes the value

of a plant, cost of reproduction" is an element to be considered. He

also intimated that an allowance might be made for "going concern"

value. In Omaha v. Omaha Water Co., 218 U. S. 180, a condemna

tion case, the Court said, in reference to certain other cases: "Both

cases were rate cases, and did not concern the ascertainment of value

under contracts of sale." In Des Moines Gas Co. v. Des Moines, 238

U. S. 153, the word "value" or "valuation" is frequently qualified by
the words "for rate-making purposes," in Mr. Justice Day's opinion.
In Cedar Rapids Gas Co. v. Cedar Rapids, 223 U. S. 655, in discussing
the reasonableness of the valuation placed on a public utility property
for rate-making purposes, the Court said: "The value of the system
as completed earning a present income, is the criterion."

It is obvious that the Court has never determined the question pre

sented by this case, although there are intimations in two of the

opinions mentioned that there may be a distinction between the sev

eral kinds of value attaching to railroad or public utility property.
The final decision of the Court on this matter, will clarify a highly

complicated problem. H. W.

CONTRACTS�Claims Against United States for Damage Caused

by Delay in Performance.

A recent opinion of the Supreme Court of the United States, H. E.

Crook Co. v. United States, 70 L. ed. 209, 1926, is worthy of note in com-
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parison with the decision of the same case by the United States Court
of Claims which is sustained by the court, but on a different basis.
The action was to recover for damages arising during the course of per
formance of a contract. The H. E. Crook Company had contracted with
the United States to install heating systems in a number of buildings,
work to be completed within two hundred days from the date of de

livery of a copy of the contract by the Government. The Navy Depart
ment was to furnish outside flow and return pipes in a tunnel to the

building lines. The buildings themselves were being erected by the

Navy Department, but were not completed within the time contem

plated in the contract with the Crook Company. The United States
did not permit the plaintiff to commence until some months after the
work was to have been completed under the terms of the contract as

ascertained by the date of the delivery of the copy to the plaintiff.
The defendant having thus delayed the commencement of the plain
tiffs work, extended the time of performance by the plaintiff 387 days.
During the progress of the plaintiff's work at this later date, wages
paid to laborers increased, so that as a result of the delay, the plaintiff
was obliged to pay to laborers $6,000 more than he would have had to

pay had he been permitted to carry out the terms of the contract as it

first stood. This delay also necessitated the plaintiffs paying an ad

ditional premium to his bondsman in order to cover the cost of re

newal of his bond which did not run over the length of time which was

finally required to complete the work. Plaintiff went ahead, however,
completed the work, and was paid the contract price, making no de

mands at that time for losses occasioned by the defendant's default.

The case went into the United States Court of Claims. The court

practically said that the plaintiff had elected to perform the contract.

It had the right, if it so chose, to refuse to carry out the work, and
the fact that the rate of wages had risen gave the plaintiff no more

right to add these amounts to the contract price, than the defendant

would have had to deduct any amounts which might result to the plain
tiff because of a decrease in wages. Having waived the breach, the court
argues, it can not now be heard to ask for other terms, for the parties
are in the same position in which they were at the time the contract

was entered into.

The court is quite correct in its establishment of the status of the

parties at the time of the breach. "Where both parties have agreed
that something shall be done which can not effectually be done unless
both concur in the doing of it, the construction is that each agrees
to do all that is necessary to be done on his part for the carrying out

of that thing." 13 C. J. 649.
The decision in the Court of Claims would seem to be based entirely

upon the ground of waiver, effected when the plaintiff elected to con

tinue under the contract. There may, however, be some doubt as to

the soundness of this argument. When a contract is breached, one of

two rights may arise out of the breach at the election of the injured
party; namely, a right to treat the contract as nullified by the breach,



NOTES ON REGENT CASES 285

and a right to damages flowing from the breach. Even though the
party to a contract may waive the breach thereof, he still has a right
to claim damages for loss suffered in consequence of the breach.
Frankfurt-Barnett Go. v. William Fr*ym Co., 237 Fed. 21. There is no

question that the right to treat the contract rescinded was waived by
the election of the plaintiff to perform. There is to be considered this
second right to have damages for loss suffered as a result of the breach
of the subordinate promise.
Waiver may be of a right or condition existing at the time of the

waiver, and is an expression of the intention of the party. There is a

waiver where one party has acted in such a manner as to mislead
another and is estopped thereby. Waiver need not be express, but
may be shown by acts and conduct of parties, from which a waiver may
be reasonably inferred. If the waiver is of an existing contractual

obligation, it must be supported either by a deed or consideration, or
such acts of the parties as will constitute an estoppel. In Frankfurt-
Barnett Co. v. William Prym Co., supra, concerning the difference be
tween right of waiver to treat a breach as a discharge of the contract,
and right of waiver to discharge damages occasioned by the breach,
the court says: "The two rights are distinct and must not be confused.
In Page on Contracts, vol. 3, p. 1519, that writer correctly says that
waiver of the right to treat a breach of contract as a discharge of
contract liability may take place without a waiver of the right to main

tain an action for damages, and the weight of authority is that it is
not such a waiver."

As a further illustration of the doctrine the court cites the hypo
thetical case of a party not in default, who is of necessity obliged to

take under his contract what he can get. Applying this doctrine to the

present case, it might be doubtful whether the plaintiff waived his

right to damages for loss arising from the breach. Cf. also Williston

on Contracts, par. 699 et' seq. The only proper ground upon which

the Court of Claims could have sustained its doctrine of waiver of the

plaintiff's right to damages for the delay would seem to be the con

sideration of extension of time of performance granted by the de

fendant.

The plaintiff appealed from this decision to the Supreme Court of

the United States. Mr. Justice Holmes delivered the opinion of the

court, which sustained the conclusion of the lower court, but was based

on the instrument itself. The court said that the contract itself pro

vided liquidated damages for delays of the contractor, but delays
caused by the Government were to be considered unavoidable. Much

care had been taken to protect the interests of the Govrnment. Such

delays as this were within the contemplation of both parties when the

contract was entered into and were to be considered unavoidable. The

plaintiff agreed to accept the contract price less the amount deducted

because of any damages which the Government might suffer because

of his delays and subject to amounts allowed for changes as specified

by the Government. The court says: "Nothing more is allowed for
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damages, as to which the Government is master. It would be strange
if it were bound by matters presumably beyond its control." The

contract having specified that delays on the part of the Government

should not give rise to damages, the delays so occasioned were not a

breach, and the plaintiff is precluded from recovery.
A. M. H.

DAMAGES�Anticipated Profits.

MUNICIPAL CORPORATIONS� Liability for Trespass to Property.

The question of the recovery of anticipated profits as damages is

an interesting one, which is undergoing some change, doubtless be

cause of the changes in our economic structure. That which was for

merly remote, speculative and uncertain is now definite, certain and

capable of ascertainment. The original state of the law is pointed out

in the early American case of The Amiable Nancy, 3 Wheaton 546

(1818), in which Judge Story stated:

"Another item is $3,500 for the loss of the supposed profits of

the voyage on which The Amiable Nancy was bound. In the

opinion of the court, this item was properly rejected. The prob
able or possible benefits of a voyage, as yet in fieri, can never af

ford a safe rule by which to estimate damages in cases of a

marine trespass. There is so much uncertainty in the rule itself,

so many contingencies which may vary or extinguish its applica
tion, and so many difficulties in sustaining its legal correctness,

that the court cannot believe it proper to entertain it. In several

cases in this court the claim for profits has been expressly over

ruled."

The earlier decisions both in England and in this country gener

ally excluded profits althogether as an element recoverable in an

action of contract or in tort. Walcott v. Mount, 36 N. J. L. 262;
Coweta Falls Mfg. Co. v. Rogers, 19 Ga. 416; Note 69 L. R. A. 127.

In contrast with the case of The Amiable Nancy is that of Fletcher

v. Tayleur, 17 C. B. 21 (1855), an action against a ship-builder to re

cover damages for the non-delivery of an iron ship at the time stipu
lated in the contract. The ship was intended by the plaintiffs, and

from the nature of her fittings the defendant must have known she

was intended for a passenger ship in the Australian trade. The wit

nesses called on the part of the plaintiffs testified that the vessel

would, in all probability have obtained, if completed by the time

mentioned in the contract, at the then current rates, an outward

freight of about �7,000 and a gross freight at home of about �9,500,
and that allowing for the necessary outlay and expenses, the profits
would in all probability have been somewhat in excess of �7,000.
The amount of the freight received by the plaintiffs when the ship
sailed was �4,280. The court submitted the case to the jury to be de

cided by the rule laid down in Hartley v. Baxendale, infra, and the jury
returned a verdict in favor of the plaintiffs for �2,750, which was
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sustained. In commenting on this case, Sutherland, in his work on

Damages, Sec. 60, is of this opinion: "Under the peculiar circum
stances it is to he inferred that the data for ascertaining what the

ship would have earned if she had been finished at the proper time
were not purely conjectural but were nearly as reliable as is the

proof of market values."
This case is submitted as one of the transition cases to show that

whereas the rule as to recovery of damages has not changed, the

changing conditions in our economic world, the facts to which the
principle is applied, are so materially different as to justify the in
clusion of profits as a measure of damages provided those profits are

in conformity with the rule of certainty required to prove other kinds
of damages.
Profits which were originally not recoverable at all because they

were speculative, uncertain and remote are now recoverable by the
same rules as govern the recovery of other damages. Taylor Mfg. Co.
v. Hatcher Mfg Co., 39 Fed. 440; 3 L. R. A. 587.

In the recent case of City of Collinsville v. Brickey, 242 Pac. 249,
decided by the Supreme Court of Oklahoma on Nov. 3, 1925, the ques
tion of anticipated profits came before the court. The appellant was a

municipal corporation; the appellee, the owner of a dairy farm. The

appellant discharged sewage into a creek running through the ap

pellee's farm causing it to become foul and impregnated with noxious

and poisonous substances rendering it unfit for domestic or other
uses. The evidence showed that this creek was the only means the ap

pellee had for obtaining water for her herd. Judgment was given
for the appellee and the point was raised as to the recovery of antici

pated profits as damages. The evidence on this question showed that

the plaintiff was receiving about $400 per month from her dairy and

that, after deducting the amount expended by her for feed and for

hired help and other expenses, as testified by the plaintiff and her

husband, they were making a net profit of $200 per month; that she

had an established business that had been maintained from a small

beginning in the year 1910, and that because of the wrongful acts

of the appellant above referred to, she was compelled to quit her

dairy business. There was positive evidence of the gross amount

she was receiving from the sale of the milk and also as to expenses

which were deducted, leaving the net amount received by her as

profits in the sum of $200 per month.

In allowing this claim the court followed the case of Bokoshe Smoke

less Coal Co. v. Bray, 55 Okla. 446, quoting the exact language of that

case: "As a general rule, anticipated profits of a commercial or other

business are too remote, speculative and dependent upon uncertainties

and changing circumstances to warrant a judgment for their loss.

The exception to this rule is that the loss of profits from the destruc

tion or interruption of an established business may be recovered when

it is made reasonably certain by competent proof what the amount

of the loss actually is; and such damages must be established, not by
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guess-work, conjectures, uncertain estimates, or mere conclusions, but

by tangible facts from which actual damages may logically and

legally be shown or inferred."

It is to be borne in mind that the instant case is one based on tort

and not on contract. The rule as to recovery of profits when the ac

tion is based on contract is limited to those profits which might natur
ally be expected to follow the breach or those in the contemplation of

the parties at the time of making the contract. Hadley v. Baxenddle,
9 Exch. 341.

The rule as to recovery of profits is more liberal in actions purely
of tort and it may be stated as a general rule that, in actions of tort,
a recovery may be had for loss of profits, provided their loss is the

proximate result of the defendant's wrong and can be shown with

reasonable certainty. Kentucky Heating Co. v. Hood, 133 Ky. 383.
The modern rule as to recovery of profits in actions of tort is per

haps best exemplified in the leading case of Weinman v. Be Palma,
232 U. S. 571. In that case the damages claimed for the plaintiff re
sulted from an excavation along the side of a building occupied by
the plaintiffs as a retail drug store. Owing to the excavation, the

abutting wall of the store gave way, causing the building to crumble

and the contents to be destroyed. The plaintiffs were not the owners

of the real estate or the building but of the contents of the store which
were used in conducting the drug business. Plaintiffs claimed

damages for the prospective loss of profits, inasmuch as it became

necessary for them to move to another location, as well as the actual
loss of the property so destroyed. In deciding the case, Mr. Justice
Pitney stated: "Where a trespass results in the destruction of a

building, with consequent interruption of a going business, the loss
of future profits (these being reasonably certain and proved with
reasonable exactitude) forms a proper element for consideration in

awarding compensatory damages."
Weinman v. Be Palma, supra, was explained and applied in the

recent case of Sussex Land and Live Stock Oo. v. Midwest Refining
Co., 276 Fed. 932 (1922), where the court in deciding the question of
anticipated profits was of this opinion: "The conclusion of this court
is, therefore, that damage to a going business by another either on

account of negligence or the commission of a continuing trespass, may
be the loss of prospective profits providing they are proved with rea

sonable certainty so as to take them out of the realm of speculation,
uncertainty and remoteness."
It would seem, therefore, that the court in the case of City of Col-

linsville v. Brickey, supra, although correct in the result, was in error
as to its statement of the principle of law regarding anticipated profits
as damages. The court said that anticipated profits, as a general
rule were not recoverable because they were inherently remote and
speculative. The modern rule seems to be that anticipated profits of
a commercial or other business are not recoverable when they do not
measure up to the standard of certainty required to recover other
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damages and when they do measure up to that standard they are re

coverable like other damages. Taylor Mfg. Go. v. Hatcher Mfg. Co.,
39 Fed. 440; Kentucky Heating Co. v. Hood, 133 Ky. 383; Weinman
v. Be Palma, 232 U. S. 571; Sussex Land and Live Stock Co. v. Midwest
Refining Co., 276 Fed. 932. The court was apparently influenced by
the old rule existing in the time of The Amiable Nancy.
With reference to the liability of municipal corporations in case of

trespass to property, see the case of Ashley v. City of Port Huron, 35
Mich. 296 in which case Cooley, C. J., said: "It is very manifest from
this reference to authorities that they recognize in municipal corpora
tions no exemptions from responsibility where the injury an individual
has received is a direct injury accomplished by a corporate act which
is in the nature of a trespass upon him. The right of an individual
to the occupation and enjoyment of his premises is exclusive, and the
public authorities have no more liberty to trespass upon it than has
a private individual." See also note, page 1170, Tooke Cases on Mu

nicipal Corporations.
B. F. S.

DIVORCE�Recognition of Decrees of Other States.

With the wide diversity of divorce legislation, ranging from the
strictness of South Carolina, where no divorces are granted, to the
extreme liability of some of the Western States, what effect a divorce
in one State will be given in another is a question of no small im

portance. In Bean v. Bean, 241 N. Y. 241, 149 N. E. 844, recently de
cided, plaintiff and defendant were residents and citizens of Ontario,
Canada, and lived there together till February, 1919. The husband
left the matrimonial domicile, abandoned his wife and children, and
went to Pennsylvania. While domiciled there, he brought suit against
his wife for divorce in the courts of that State, charging her with
desertion. He procured a divorce in November, 1923, on an order for
service of process by publication, fraudulently representing that the
whereabouts of his wife were unknown to him. Later he came to

Buffalo, after having married again. The present plaintiff, his first

wife, did not appear in the Pennsylvania divorce suit, and did not
know that it was pending. She remained in Ontario until March,
1924, when she took up her home in Buffalo. She found her husband

living with the other woman, and sued him for divorce and support
for herself and children. The husband set up as a defense that he had

been divorced in the State of Pennsylvania.
The question arose: Should the State of New York accord recog

nition to a judgment of divorce so procured in Pennsylvania? The

court held that the full faith and credit clause of the Constitution of

the United States (Art. IV, sec. 1) does not command New York courts to

give recognition to a judgment of divorce in Pennsylvania obtained on

constructive service and cited Haddock v. Haddock, 201 U. S. 562. The

court pointed out that, as the wife had never subjected herself to the



290 GEORGETOWN LAW JOURNAL

jurisdiction of Pennsylvania, the State in which the husband had wrong

fully set up a domicile apart from her, New York would not recognize
the binding force of such a decree unless it would have been recog

nized as valid in Canada, where the wife was domiciled when the
decree was made. The court cited, in this connection, Ball v. Cross,
231 N. Y. 329, where it was held that the public policy of the State
where the wife is domiciled when the divorce is granted determines
the force and effect to be given to a foreign divorce. It was proved at
the trial that the decree granted in Pennsylvania would not be recog

nized by Canada. King v. Bririkley, 14 Ontario Rep. 434. The court

concluded as follows: "An abandoned and defrauded wife asks us

to maintain her status as it was fixed by the law of her domicile at the
date of the fraudulent decree. "We can not say that conceptions of

public policy and justice require us to change it."

The difficulties that inhere in this problem are many. In 1856, the
Supreme Court of Rhode Island decided in the case of Ditson v. Ditson,
4 R. I. 87, that a wife may obtain a new domicile and need not retain
her domicile in the State where she was last domiciled with her hus

band. This naturally raised the question whether the domicile of

either party could grant a divorce. Bishop, writing in 1891, said, "So
that of necessity, domicile gives the divorce jurisdiction a con

clusion inevitable in the framework of the law. . . . No court

of a State wherein neither of the parties has a bona fide
domicile has any jurisdiction over the marriage status." In 1879
the Court of Appeals of New York faced the problem in the
case of People v. Baker, 76 N. Y. 78. The wife left the husband in New
York and went to Ohio, where she became domiciled and later ob
tained a divorce upon constructive service of the husband. The hus
band in New York, believing himself free, married a second time and
was found guilty of bigamy. The New York court maintaining a posi
tion consistent with the strict statutory attitude of the State in mat
ters of divorce, held without qualification that a divorce granted in
another State against a defendant residing in New York, if he was

not served with process nor given actual notice and did not appear in
the foreign court, had no effect upon the marital status of the de
fendant.
It will be observed that in Dunham v. Dunham, 162 111. 589 (1896),

Carter, J., said of the last mentioned case: "The consequence was that
the wife was, and continued to be, a single woman (even on removing
to New York) ; while the husband was a married man, having for his
wife one who might at the same time become or be the lawful wife
of another. ... It would seem to be as logical to say that one of the
Siamese twins might have been severed from the other without that
other being severed from the one."

In Atherton v. Atherton, 155 N. Y. 129 (1898), the wife had left the
husband in Kentucky and moved to New York. The husband, remain
ing in Kentucky, obtained a divorce on constructive service of the
wife. When the divorce was questioned in New York, the local court
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found as a fact that the wife was justified in leaving her Kentucky
home and therefore she could acquire a domicile in New York. The

Appellate Division applied the same rule as in People v. Baker, supra,
and held that since Kentucky had not obtained personal jurisdiction
over the wife, New York would not respect the foreign decree.

In conflict with this doctrine is the rule followed by most States
that if the plaintiff was an actual resident of the State where the

divorce was granted, and if the suit was properly brought and judg
ment rendered according to the law of that State, whether or not

actual notice was given to the defendant, the plaintiff's residence

within the State which granted the divorce gave its courts jurisdic
tion over the plaintiff's status, and that by the dissolution of the mar

riage as to the plaintiff, it was necessarily dissolved as to the de

fendant.
These conflicting doctrines finally received the attention of the

Supreme Court of the United States, which, after having the cases

under consideration for sixteen months following the argument, ren
dered in 1901 a series of decisions which were supposed to have cleared

the atmosphere and settled satisfactorily the law as to the jurisdiction
of divorce actions.

The first of these was Atherton v. Atherton, 181 U. S. 155, which
reversed the decision of the New York Court of Appeals, supra, and

held that if an actual resident of a State brings a divorce action,
conducts it according to the law of that State, and obtains a decree

valid in that State, it dissolves the marriage relation of the other

party to the marriage, although she was a resident of another State,
and did not have personal service made upon her nor appear to defend

the divorce action. The court said in part: "The purpose and effect

of a decree of divorce from the bond of matrimony, by a court of

competent jurisdiction, are to change the existing status or domestic

relation of husband and wife, and to free them both from the bond.

The marriage tie, when severed as to one party, ceases to bind either.

A husband without a wife, or a wife without a husband, is unknown to

the law." This was followed by the cases of Bell v. Bell, 181 U. S. 175,
and Streitwolf v. Streitwolf, 181 U. S. 179, decided on the same day
and by Andrews v. Andrews, 188 U. S. 14, decided two years later.

In 1906 the whole question was reopened when Haddock v. Haddock,
supra, reached the Supreme Court. The husband and wife were domi

ciled in New York. Subsequently the husband deserted his wife,
wandered about for a time and after a lapse of years, acquired in good
faith a domicile in Connecticut. He obtained in accordance with its

laws a judgment of divorce based on constructive, not actual, service

of process on the wife, who meanwhile remained domiciled in New

York and never appeared in the action. Afterward, upon his going
to New York, his former"wife brought suit against him for a judicial
separation and for alimony, and obtained personal service in that

State on him. The husband pleaded the divorce obtained in the State

of Connecticut as conclusive. The Court of Appeals affirmed the judg-
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ment of the lower court in favor of the wife and refused to recognize
the Connecticut divorce because no direct service had been made upon
a non-resident libellee. The defendant brought the case to the United
States Supreme Court.

The Federal question involved was whether the lower court violated
the Constitution of the United States by refusing to give to the decree
of divorce rendered in the State of Connecticut the faith and credit
to which it was entitled? The Supreme Court by a vote of five to four,
sustained the New York courts in their refusal to recognize the Con
necticut divorce and held (1) without questioning the power of the
State of Connecticut to enforce the decree within its own borders, and
without intimating any doubt that the State of New York might give
it such degree of efficiency as it might be entitled to in view of the

public policy of the State, that the Connecticut decree, rendered as it

was without being based on personal service of the wife, was not
entitled to obligatory enforcement in the State of New York by virtue

of the full faith and credit clause, and (2) a suit for divorce brought
in a State other than that of domicile of matrimony against a wife
who is still domiciled there, is not a proceeding in rem justifying the

court to enter a decree as to the res, or marriage relation, entitled to

be enforced outside of the territorial jurisdiction of the court.

It will be observed that the controlling principle of the Haddock

Case is the supreme power of every State to regulate the status of

all persons residing within its jurisdiction. While the Supreme Court

recognizes the power of the courts of one State to declare the plaintiff
unmarried if he be a resident of that State, it holds that that power
can not diminish the power of another State to recognize the other

partner who resides in the latter State as still married. The

doctrine that every State is bound to give full faith to the judgments
of other States is subordinated to fhe power of every State to control
the status of its own citizens.

The exact state of things which had been suggested as an absurd

possibility occurred in the Haddock Case. The Supreme Court in effect

said that Haddock was the lawful husband of one woman in Connecti

cut, and of a different woman in New York, a wide departure from
the rule clearly defined by the same tribunal in Atherton v. Atherton,
supra, only five years before, that "a husband without a wife, or a

wife without a husband, is unknown to the law." S. T.

EVIDENCE�Admissibility of Statements as to Pain.

The case of Raymond and Whitcomb v. Ebsary, 9 Fed. (2nd) 889,
recently decided in the Circuit Court of Appeals for the Second Circuit,
presents several points illustrating the conflict of decisions as to the

admissibility of testimony of witnesses to complaints made by the

party plaintiff of his physical suffering.
Ebsary and his wife were passengers on defendant's Mediterranean

cruise. They were to take a side trip the starting time of which was
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announced for 8 o'clock the following morning. There was some delay
and Ebsary remarked about it to his wife, to which the cruise-manager
in charge replied, that if he heard any more out of him, he would put
him off the boat. Ebsary challenged his right to do so, whereupon
the manager said he could not take the trip and issued orders to that
effect. Ebsary was stopped by the purser while passing along the
gang-plank, while his fellow passengers stood by. Plaintiff sub
sequently became ill and claimed his condition was due to the episode
at Bayrouth. He had visited places of interest about one week
later at Jerusalem but became ill thereafter and required medical
treatment by the ship's doctor and also by a physician who was called
to his hotel in Paris. Mrs. Ebsary was allowed, over the objection of
defendants, to give in evidence statements made by her husband as

to his physical condition and what the attending physicians had said,
and what their diagnosis had been. Verdict and judgment were re

turned for the plaintiff and defendant sued in error upon exceptions
to such testimony.
The appellate court reversed the decision, saying "What transpired

days later on the boat, and again weeks later in Paris, was not part
of the res gestae. It was hearsay. Expressions of mental or bodily
injuries or mental feeling of an individual, jvhich are made at the
time of the injury, are admissible. Representations made by a sick

person of the nature and symptoms and effects of a malady, then

made, are admissible. A doctor's testimony as to such statements
which formed a part of the res gestae is competent evidence," citing
Northern Pacific Railroad Co. v. Vrlin, 158 U. S. 271, and Insurance
Co. v. Moseley, 8 Wall. 397.

From the facts it would seem that the statements were not to be
classed as being without res gestae, but could have been classed
as spontaneous statements expressing an internal physical condition.
It is difficult to apply the cases cited as supporting the doctrine laid
down by the court. Mr. Justice Shiras, in Northern Pacific Railroad

Go. v. Vrlin, supra, says, "Whenever the bodily or mental feelings of

an individual are material to be proved, the usual expressions of such

feelings, made at the time in question, are also original evidence. If

they were the natural language of the affection, whether of mind or

body, they furnish satisfactory evidence, and often the only proof
of its existence, and whether they be feigned or real is for the jury
to determine. So also, the representations by a sick person of the

nature, symptoms and effects of the malady under which he is suf

fering at the time, are original evidence. If made to a medical at

tendant, they are of greater weight as evidence, but if made to any

other person, they are not on that account rejected." This case is

clearly not in harmony with the doctrine for which it is cited.
In Insurance Co. v. Moseley, 8 Wallace, 397, it was held that "the

declarations of a party himself, to whomsoever made, are competent
evidence, when confined strictly to such complaints, expressions and

exclamations as furnish evidence of a present existing pain or malady,
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to prove his condition, ills, pains, and symptoms whether arising from

sickness or from an injury by accident or violence; that if made to

a medical attendant, they are of more weight than if made to an

other person.
Wigmore � 1714 says: "The use of such statements, made out of

court and under certain guarantees of trustworthiness, is a fair ne

cessity in the sense that there is no other equally satisfactory source

of evidence, either from the same person, or elsewhere. ... It follows

that death, insanity or non-residence of the declarant is not a condi

tion precedent."
"[It is] almost the only kind of evidence by which the condition

of body or mind can be ascertained." Biles v. Holmes, 11 Ired. 20.
"
.... all that courts can mean by the use of the phrase under

consideration ['from the necessity of the case'] is that necessity,
growing out of the inherent �difficulties connected with an inquiry into,
and the very nature of the proof required to show the mental and

physical condition of an individual. From the nature of the case,

that condition can only be known as it finds its expression in external

symptoms and in the common complaints of pain and distress . . . ."

Sanders v. Reister, 1 Dak. 173.

Yet this necessity, sp clearly stated above, has been the subject
of much confusion. The New York courts, which this case follows,
have declared such necessity to have arisen from the interest dis

qualification existing prior to the amendment of the code in 1869.

Mr. Justice Allen, in Reed v. Railroad Co, 45 N. Y. 578, says, "From
the necessity of the case the statements of parties who could not be

examined as witnesses in their own behalf as to bodily suffering
.... have been received in evidence .... But by the amendment

of the code in 1869 (� 368) there is no longer a necessity . . . and

the reason of the rule ceasing, the rule itself should cease." Cf.

also Roche v. Railroad Co., 105 N. Y. 294.

The restriction has not, even in New York, been confined to state

ments made to a physician, where the declarations could be classed

as spontaneous exclamations, and these may be testified to by third

persons not acting in the capacity of attending physicians. Such

spontaneous exclamations are not part of the res gestae but form a

genuine exception to the hearsay rule. The utterance in such form

is testimonial evidence that the facts asserted in it are true. It is

considered to have been made under such stress of nervous excite

ment and such spontaneous and sincere response to actual sensa

tions that self interest could not have been brought to bear by reasoned

reflection; wherefore the exclamation is taken as being particularly
trustworthy. In the presentation of such testimony the requirement
is simply that such exclamations be shown to be natural expressions
of a present physical condition and not feigned.
Conceding that the utterances of Ebsary are not within the classi

fication of spontaneous exclamations, it is nevertheless difficult to
see their exclusion because not part of the res gestae. It would seem
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they would he competent evidence as pain-statements. In the majority
of jurisdictions these are admissible and may be testified to, not only
by an attending physician but also by third persons, and admissibility
has been applied with extreme liberality. "Wigmore, � 1719 treats the
apparent anomaly at some length, showing in detail the inconsistency
of the New York limitation. Yet this doctrine has been followed in a

number of jurisdictions.
Under the facts it would seem that the statements made by Ebsary

are sufficiently < expressive of an internal condition of suffering, not
visible externally, and therefore competent on the ground of necessity.
His complaints were that the humiliation brought upon him by the
act of the cruise manager had made him nervous and that this
brought on the condition diagnosed by the ship's doctor as nervous

indigestion. When the question of admitting statements as to physical
suffering is in issue, it is clear that much depends on the facts of the
individual case. As said by Canty, J., dissenting in Williams v. Rail
road Co., 68 Minn. 55, 70 N. W. 860, "The expressions of suffering
may be one-half groans and one-half words, or nine-tenths of the for
mer and one-tenth of the latter, or vice versa. How can the law say
how much of the utterance shall consist of words and how much of
groans, sighs, exclamations, or that it may not all consist of words?
One person complains cheerfully, and even laughs and jokes when
he is suffering agony, while another complains most dolefully about
the slightest suffering.
It would seem that Ebsary's condition was aggravated, as in most

nervous troubles, by his brooding over the humiliation. It is an

adequate explanation of the delay in the appearance of actual physical
suffering.
As in all exception to the hearsay rule, there must be a necessity

and also certain guarantees of trustworthiness. His condition when

consulting the physician was a then-existing physical state and should

appear to have satisfied the necessity principle since his statements

were expressions showing the existence of pain or suffering and which

could not be shown in other ways. "In cases where the existence of

pain in a particular part of the body is in its very nature incapable
of proof except by declarations of the sufferer, his declarations of its

existence must, from necessity, be admitted as evidence of its exist

ence, if its existence at the time such declarations were made be a

material question." Phillips v. Pelly, 29 Ala. 628.

Whether his statements were such as would satisfy the second prin
ciple required of exceptions to the hearsay rule, namely, the circum

stantial guarantees of trustworthiness, is a question more difficult

to answer. The utterances differ in each case and the general require
ment is merely that the statements shall be spontaneous and natural

expressions of pain or suffering. This is applied with more or less

liberality.
The refusal to admit the testimony of Mrs. Ebsary is not in accord

with the weight of authority, though in agreement with the New York
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doctrine under which it was decided. Reed v. Railroad Co. 45 N. Y.

578; Roche v. Railroad Go. 105 N. Y. 294, 11 N. E. 630; Hagenlocker
v. Railroad Co. 99 N. Y. 136.

The New York decisions are based on a misconstruction of the de

cision of Bigelow, C. J., in Barter v. Merriam, 11 Atl. 322, where he

said, "
.... To the argument against their competency, founded on

the danger of deception and fraud, the answer is that such represen

tations are competent only when made to a person of science and

medical knowledge, who has the means and opportunity of observing
and ascertaining whether the statements and declarations correspond
with the condition and appearance of the persons making them, and
the present existing symptoms which the eye of experience and skill

may discover." But in Massachusetts, statements of past conditions

and symptoms of suffering are admitted when made to a physician
and the above case would seem to have been applied to such facts.

Even in Massachusetts the New York limitation requiring that all

statements be made to an attending physician is not applied.
The instant case further cites the case of Davidson v. Cornell, 132

N. Y. 228, in support of the proposition, that "an attending physician
may testify to complaints made to him when he attends a patient
for the purpose of treating him, but the testimony of a third person,
other than a physician, of complaints and statements is not admissible.

It is true that the New York court approved this doctrine in that

opinion but the case itself turned upon a different point. There a

medical witness was called a few days before the trial to examine the

plaintiff who had been injured more than a year previous. He was

called to testify as to statements made to him by the plaintiff but
was held incompetent, the court saying: "In the present case the

declarations of the plaintiff in question, were not instinctive nor were

they made to the physician with a view to medical treatment. They
consisted, not of exclamations of present pain or suffering but were

the plaintiff's statements, so far as called for by the doctor, of the
effect upon him of the injury, and the consequences which had fol

lowed in such respect from the time it occurred, a period of nearly
fifteen months. This was hearsay and is very different from that of a

medical witness as to expressions by a patient or person suffering from

injury or disease, indicating pain or distress or expressive of the

present state of his feelings in that respect."
The witness was called solely for testimony and not for medical

treatment and the sufferings were past events. There is no analogy
between that case and the one under discussion.
From the above cases it is readily seen that aside from the inherent

difficulties attending the use of evidence which is at best only ex

pressive of hidden conditions, the diversity of decisions has brought
about a state of the law in which it is difficult if not impossible to

reconcile the holdings.
L. J. G.
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EVIDENCE�Plea of Nolo Contendere as Affecting Credibility.

In the recent case of Fisher et al. v. United States, decided Novem
ber 16, 1925, by the Circuit Court of Appeals of the First Circuit, the
very interesting question arose whether, in order to affect the credi
bility of a defendant who had taken the witness stand, he might be
asked if he had not pleaded nolo contendere to a former indictment.

At the trial of Fisher and others for violation of the National Pro
hibition Act, Fitzpatrick, one of the defendants, testified for the de
fence. Upon his cross-examination, counsel for the Government put
to him the following question: "Are you the Peter E. Fitzpatrick who,
on December 12, 1923, in the United States District Court, Boston,
Massachusetts, paid a fine of $250, pleaded nolo contendere to an in
dictment charging you with conspiracy to import liquors into the
United States, and who on that same day was fined by Judge Mor
ton $250?" Objection was made to the competency of the question.
However, the United States Attorney having previously stated: "I have
a certified copy from the clerk in Boston of his conviction of con

spiracy to import liquor with two or three other people," and it being
understood both by the court and counsel of the defendants that the
United States Attorney had the record in his possession, the question
was admitted. Exceptions were then taken by the defendants. When
the case came before the Circuit Court of Appeals upon the writ of

error, the defendants urged not only their original objection to the

competency of the question, but also the further objection that the
record should have been introduced.

The court overruled the exceptions, holding the question as to the

plea of nolo contendere perfectly competent for the purpose for which
it was introduced, and ruling that no question could be raised con

cerning the failure to introduce the record upon an objection which
went merely to the competency of the evidence.

The ruling of the court upon the competency of the question is

well supported both by reason and by authority.
At common law, the commission of certain offences�felonies and

other crimes involving moral turpitude�had the effect of forever

disqualifying the offender to act as a witness in any legal proceed
ing. According to Greenleaf, the basis of this common law rule of the

disqualification of a witness was, that "infamous persons, i. e.,

persons convicted of heinous offences, (are) morally too corrupt to be

trusted to testify; so reckless of the distinction between truth and

falsehood and insensible to the restraining force of an oath as to

render it extremely improbable that . . . (they) will speak the truth
at all." Of these crimes that will render the perpetrator infamous,
Greenleaf says, "the usual and more general enumeration is, treason,
felony and the crimen falsi" ; and to this, he adds that the crimen

�falsi of the common law not only involves the charge of falsehood,
but also is one which may injuriously affect the administration of

justice by the introduction of falsehood and fraud." Misdemeanors,
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with a few exceptions, were not within this category, and did not at

common law constitute ground for disqualification.
But this strict rule of disqualification has been much relaxed and

altered, and, though the commission of crime still remains a stigma
upon the witness, it affects him in a different way. As was observed
in Benson v. U. S., 146 U. S. 325: "Today the tendency is to enlarge
the domain of competency, and to submit to the jury for their con

sideration as to the credibility of the witness those matters which
heretofore were ruled sufficient to justify his exclusion." That this is
a wise modification there can be no doubt. In innumerable cases, the

administration of justice will depend upon the testimony of persons
whose records are not without blemish. Under the old, inflexible rule,
the testimony of such persons was automatically excluded, however
reliable the circumstances of the case might show it to be; whereas
under the present rule, the nature of the witness' offences may be
presented to the jury along with his testimony, and the jury is allowed
to determine, from all the facts, just what degree of credit is due
that testimony. This modern rule is applied in Solomon v. United

States, 297 Fed. 82, where it was held that the record of the witness'
conviction for such a crime as would at common law have rendered
him incompetent, is competent evidence to affect his credibility.
In the Fisher Case, the question was, therefore, whether proof that

the witness had pleaded nolo contendere to a charge of conspiracy to

violate the National Prohibition Act and paid the fine imposed,
amounted to evidence of his conviction of such a crime as would have

disqualified him at common law.

The plea of nolo contendere (I am unwilling to contend) may be
entered only with leave of the court, in answer to a criminal prose
cution. Hawkins, in his "Pleas of the Crown," states that the entry
upon the record was, "non vult contendere cum domina regina, et

ponit se in gratiam curiae"�-"he will not dispute with his Lady, the
Queen, and he throws himself upon the mercy of the court." The effect
was that the defendant impliedly admitted his guilt for the purposes

of the trial, and conviction. The plea, once it was accepted by the

court, was equivalent to a plea of guilty, so far as proceedings on the

indictment were concerned: State v. Siddall, 103 Me. 144. Moreover, a
judgment founded on such a plea is conclusive as against a subse

quent criminal prosecution for the same offense: State v. Lang, 63

Me. 220. But nolo contendere is not in all respects the equivalent of a

plea of guilty. "The plea of nolo contendere, being an implied con

fession of guilt only, it cannot be used against the defendant as an

admission in any civil suit growing out of the same transaction":

White v. Creamer, 175 Mass. 567. And, in Commonwealth v. Horton,
9 Pick. 206, it was said: "The advantage which a party obtains by
such an answer (plea of nolo contendere), properly pleaded, is that he

is not estopped to plead not guilty to an action for the same facts,
as he would be upon a plea of guilty. . . . Another advantage of the

plea of nolo contendere was, that the party might be admitted to
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prove son assault upon the prosecutor, in mitigation of the fine."
As the New Hampshire court expressed it, in State v. La Rose, 52 Atl.
943: "The plea is in the nature of a compromise between the state
and the defendant�a matter not of right, but of favor. Various rea

sons may exist why a defendant conscious of innocence may be

willing to forego his right to make defense if he can be permitted to
do so without acknowledging his guilt. Whether in a particular case

he should be permitted to do so is for the court." It will thus be seen

that the admissive effect of the plea was strictly limited.

The question then arises, how can proof that a witness has pleaded
nolo contendere be admitted, as affecting his credibility? Is such a

usage consistent with the rule that nolo contendere is not to be used
as an admission of guilt outside the particular case? The answer

would appear to be that the rule forbidding the use of the plea as an

admission outside the particular case was designed merely to save

to the defendant his right to plead not guilty to any civil action

based upon the same facts, and that this rule in no sense guarantees
to the defendant that his reputation shall remain unaffected by the

fact that he has so pleaded. Nor, when the witness is sought to be

impeached by proof that he has pleaded nolo contendere, is that plea
used against him strictly as an admission, but only as a fact tending
strongly to show that he was guilty of the offense charged. The plea
of nolo contendere has a strong tendency to show guilt because, al

though such a thing might conceivably happen, the entering of this

plea by a defendant "conscious of innocence" would be an extremely
rare occurrence; as in practically every case the inclination and prac

tice of an innocent defendant is not to compromise the case upon im

position of a light punishment, but to deny his guilt and resist con

viction.

These considerations, based upon the nature of the plea, appear to

justify the ruling of the Circuit Court of Appeals in the Fisher case.

But that ruling is, in addition, supported by several authorities

directly in point.
State v. Henson, 66 N. J. L. 601, decided that, under a statute pro

viding that no person shall be disqualified as a witness because he

has been convicted of crime, but that such former conviction may

be shown upon cross-examination for the purpose of affecting his

credibility, a defendant testifying on his trial for homicide may be

asked whether he had pleaded nolo contendere to an indictment for

petit larceny.
Johnson v. Johnson, 78 N. J. Eq. 507, held that a plea of nolo con

tendere to an indictment for rape was evidence in a divorce suit to

affect defendant's credibility as a witness, where the rape laid in the

indictment was the adultery charged in the divorce proceeding.
State v. Herlihy, 66 Atl. 643, decided in 1906 by the Supreme Judicial

Court of Maine, is another authority in point. There, the defendant

took the stand during the course of his trial for a violation of the

liquor ordinance, and it was held that, under a statute providing that
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"no person is incompetent to testify in any court or legal proceeding,
in consequence of having been convicted of an offence; but such con

viction may be shown to affect his credibility," the fact that the de
fendant had pleaded nolo contendere to two former indictments and

had paid a fine of $100 in each instance was competent evidence to

affect his credibility. The plea of nolo contendere, accompanied by
payment of the fine Imposed was for this purpose equivalent to a con

viction.

Commonwealth v. Horton, 9 Pick. 206, while not in point, does lend

support to this line of decision by holding that a plea of nolo

contendere, followed by imposition of sentence, is equivalent to a

conviction for certain purposes outside the particular case. In that

case, Horton was surety for Lane, a licensed liquor dealer, upon a

bond given by the latter to insure adherence to the terms of his
license. In a suit by the Commonweath upon the recognizance, proof
that Lane had pleaded nolo contendere to an indictment for violation

of the liquor laws, and that sentence had been imposed, was held

equivalent to a conviction for such violation, and sufficient evidence

to fix the liability of the surety.
State v. Conway, 20 R. I. 270, is the only case noted which might

be construed as an authority to the contrary. At 41 L. R. A. 70,
it is cited under the proposition: "But where the accused has not

been sentenced on the plea, it cannot be used for the purpose of dis

crediting him as a witness." However, upon its facts, the case would

seem to go beyond that, and directly to oppose certain of the decisions
cited above. The defendant, Conway, being indicted for nuisance, took
the stand and was asked whether she had not pleaded nolo contendere
to a previous indictment for nuisance, and paid $100 and costs. It ap

peared that such a plea had been entered, and that the defendant had

paid the fine imposed, but as a condition for the entering of a nolle

prosequi. On these facts, can it be disputed that, whatever may have

been the understanding between the district attorney and the defend

ant, sentence was in fact imposed and executed? Yet the court said:

"The evidence shows that the defendant had neither been convicted
nor sentenced under the indictment referred to" The further language
of the court, in holding the question incompetent, will bear quotation:

"It is true, as said by the (trial) court, that a person may be

sentenced on a plea of nolo contendere, as well as on a conviction;
but, while for this purpose it has the same effect as a conviction

or a plea of guilty, yet as to the other proceedings it does not

have the same effect. As said by Shaw, C. J., in Com. v. Tilton,
8 Mete. 233, 'This plea, like a demurrer, admits, for the purposes
of the case, all the facts which are well stated, but it is not to be

used as an admission elsewhere.' .... Perhaps the only differ
ence between this plea, where it is received, and the plea of

guilty, is that while the latter is a solemn confession, which may

bind the defendant in other proceedings, the former is held to be

a confession only for the purposes of the particular case."
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Whether or not the decision in State v. Conway is reconcilable with
the holding in the Fisher case, the latter is amply supported by the
other authorities cited. It is to be noted that the offence for which
Fitzpatrick was indicted, and to which he entered the nolo contendere,
was a statutory felony; also, that the Rhode Island statute provided
that "conviction or sentence for any crime or misdemeanor may be
shown to affect his (a witness') credibility." Had the offence been
merely a misdemeanor, and had there been no such statute, the evi
dence would have been inadmissible, since, as stated in Solomon v.

United States, 297 Fed. 82, the record of the conviction of a witness
of a misdemeanor, which would not under the general common law
or the common law of the state have rendered him incompetent as a

witness, is not admissible to affect his credibility.
The second ruling of the court, as to objection concerning the fail

ure to put in the record of conviction, was perfectly sound. The only
objection made at the trial concerned the competency of the evidence.
It was understood both by the court and by defendant's counsel, as

already stated, that the record of the former proceeding was in the

possession of the United States Attorney; and, accordingly, no point
was made with regard to the necessity of putting in the record. Under

the circumstances, the failure so to do was a mere technical defect, not
reached by a general objection to the competency of the evidence.

The general rule that, in order to make a mere technical defect in the

presentation of evidence available upon a writ of error, specific ob

jection must have been made at the trial, clearly governs this case. No

objection having been taken, the point was waived, and obviously can

not be raised for the first time before the appellate tribunal.
B. F.

INTERNAL REVENLT3�Deduction of Reserves from Income.

Three decisions rendered by the United States Supreme Court dis

cuss what reserves are deducted from gross income, under the pro

visions of the Revenue Acts of 1909, 1913, and 1916. The provisions in

question of each act are here set forth:

Revenue Act of 1909, Sec. 38, Art. 3: "Net income shall be ascer

tained by deducting from the gross amount of the income ... in the

case of assessment insurance companies, the actual deposit of sums

with State or Territorial officers, pursuant to law as additions to

guaranty or reserve fund, shall be treated as being payments required
by law to reserve fund."
Revenue Act of 1913, Par. G (b): "Such net income shall be ascer

tained by deducting from the gross amount of the income of such cor

poration . . . and in case of insurance companies the net additions, if

any, required by law to be made within the year to reserve funds. . . ."

Revenue Act of 1916, Sec. 12 (a) Second (c) : "The net income shall

be ascertained by deducting from the gross amount of its income . . .

in the case of insurance companies, the net addition, if any, required
by law to be made within the year to reserve funds . . ."
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The most important provision of the Revenue Acts is that expenses

paid and all losses actually sustained during the year are deductible

from the gross income. But since there are statutes, rules and regu

lations peculiar to the business of insurance, Congress in enacting the

various revenue acts allowed a further deduction of certain "reserves"

required by law. These reserves are generally set up in three items,

loss reserve, unearned premium or reinsurance reserve, and reserve

for all other outstanding liabilities, due or accrued. The names of

these various accounts are immaterial, but the term "reserve" or

"reserves" has a special meaning in the law of insurance. While its

scope varies under different laws, in general it means a sum of money

variously computed or estimated, which, with accretions from interest,
is set aside as a fund with which to mature or liquidate, whether by

payment or reinsurance with other companies, future unaccrued and

contingent claims, and claims accrued, but contingent and indefinite as

to amount or time of payment.
The three "reserves" which the insurance companies are required to

set up are not all, strictly speaking, reserves, but the loss reserve

(if properly named) and the reserve for all other outstanding lia

bilities are liabilities and could properly be deducted from gross in

come under the provisions of the various Revenue Acts as losses not

compensated for by insurance or otherwise. The "reserve for un

earned premiums" is actually a reserve, and it is the result of the

practice of insurance companies issuing a policy which remains in

force for more than one year. As an illustration it is supposed that a

three-year policy has been issued for which a premium of $30 was

paid at the date of issue. Properly, there is earned by the company

each year $10, which will be reported as income, and at the end of

the first year the remainder of $20 will be carried in the reserve fund

for unearned premiums.
The first case in which the U. S. Supreme Court rendered a de

cision construing the reserve clause provisions of the Revenue Acts

was the Insurance Company of North America v. McCoach, collector
of internal revenue. The decision rendered by the Federal District

Court, 218 Fed. 915, was for the defendant. The State statute spe

cifically provided the manner in which the reserves should be computed,
but the insurance company added to the reserves amounts greater
than those required and deducted the same from gross income for

the year. The general insurance laws of the State provide for the

establishment of an Insurance Department under the control of a

commissioner upon whom has been conferred drastic powers of control
over all companies doing an insurance business in the State. Every
company is required to return, on a form prepared and furnished by
the commissioner, as liabilities all the obligations called for by such
form of returns. Among the obligations required to be returned as

liabilities is the net amount of the company's unpaid losses or claims
against it and the amount of the premium called for by its outstand
ing policies so far as they are then unearned. The policy obligations
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of an insurance company are unique in that they are contingent; to
treat them as absolute liabilities would doom every insurance com

pany to technical insolvency. They are none the less obligations and
the real question is as to what extent. In this case all losses for the

year had been paid or accrued and deducted from income and the
unearned premiums set up as a reserve and in addition there was

deducted from income a "loss reserve." This deduction the Federal
District Court held was not contemplated by Congress nor required by
the statutes of the State. The case was appealed to the Circuit Court
of Appeals, 224 Fed. 657, and reversed.

Woolley, J., rendered a dissenting opinion approving the judgment
below, but not concurring in the reasoning upon which it was entered.

The case then went to the United States Supreme Court, 244 U. S. 585,
on a writ of certiorari, where the judgment of the Circuit Court of

Appeals was reversed and that of the District Court affirmed.
In Maryland Casualty Go. v. V. S., 52 Ct. CI. 201, the next case aris

ing under the reserve clause of the Revenue Acts, the claimant con

tended that it was required to provide "reserves" for the payment of
the rejected items of liability as a condition of doing business in the
State of Pennsylvania, to keep on hand "assets as reserves" sufficient

to cover all claims against the company, "whether due or accrued";
because the department of New York required it to maintain "reserves
sufficient to meet all of its accrued but unpaid indebtedness in each

year"; and because the department of Wisconsin required it to carry

"sufficient reserves to cover all of its outstanding liabilities"; it was

held that the reserve for unearned premiums and the special reserve
for unpaid liability losses were proper deductions, but the loss claims

reserve was not a proper deduction. The judgment sustained the

Commissioner of Internal Revenue. This case then went to the United

States Supreme Court, 251 U. S. 342, where the judgment of the Court
of Claims was modified and it was held that the term "reserve funds"

as used in the Revenue Acts included an unearned premium reserve

to meet future liabilities and policies; a liability reserve to satisfy
claims indefinite in amount and as to time of payment; and a reserve

for loss claims accrued on other policies. Peculiarly, Insurance Co. v.

McCoach, supra, was not cited in the opinion of the Court of Claims

or of the United States Supreme Court.

The next and most recent case involving reserves of insurance

companies in which the court of last resort has rendered a decision is

Boston Insurance Co. v. V. S. This case went up on appeal from the

Court of Claims, 58 Ct. CI., 603, which said, "Mr. Justice Clark, in the

case of Maryland Casualty Co. v. U. S., defines the terms "reserve" and
"reserves" . . . and in that case and following the definition the Su

preme Court did include a loss claims item as part of the reserve re

quired by law to be maintained by the insurance company. It is true

that the insurance laws of New York did not expressly require that

such a reserve be maintained, but the regulations of the Superintend
ent of Insurance of that State, in pursuance of a most general and
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plenary authority so to do, did enact it, and disobedience of the in

surance laws precluded the conduct of any insurance business in the

State by a foreign insurance company."
This decision was based wholly on Maryland Casualty Co. v. U. 8.,

supra, and again the case of 2wswran.ce Company of North America v.

McCoach was not cited in the opinion.
On appeal to the United States Supreme Court, 46 Sup. Ct. 97, de

cided November 23, 1925, the former cases were reviewed and the Court

said: "The question is whether within the meaning of the acts of

Congress, reserve funds with annual or occasional additions are re

quired by law to be maintained by Are and marine insurance com

panies other than the unearned premium or reinsurance reserve known

to the general law of insurance."
In this ease the Insurance Commissioner required all companies to

return each year among their liabilities the net amount of unpaid
losses and claims, whether actually adjusted, in process of adjustment,
or resisted. The object was to exercise abundant caution to maintain

the companies in a secure financial position. The Revenue Act spe

cifically provides for deducting all losses actually sustained during
the year, but it does not necessarily include anything which may be

denominated "reserve fund" by a State statute or officer. The previous
case, Maryland Casualty Co. v. U. 8., was reviewed and it was said:

"Upon an examination of the record it becomes plain that we mis

apprehended the opinion and ruling of the lower court; also that the

reason advanced to support our conclusion is insufficient. The Court

of Claims, in a perplexing opinion, approved the Commissioner's

action. The finding that the insurance department, pursuant to statute,
had at all times required claimant to keep on hand, as a condition of

�doing business in the state assets as reserves sufficient to cover out

standing losses without more, was not sufficient to justify the deduc
tion of the reserve as one required by law to be maintained, within
the meaning of the Act of Congress. . . . The Maryland Casualty
Company's case involved many items of complicated returns and re

assessments. The record is confused, but the findings supply no ade

quate grounds for any holding contrary to the general doctrine which
we had heretofore approved."
The judgment of the Court of Claims was reversed and the ruling

made in Insurance Co. v. McCoach adhered to, whereby the only re

serve deductible from income is the "reserve for unearned premiums
or reinsurance." E. D. L.

INTERNAL REVENUE�Income Tax on Community Property.

Taxation on incomes under the Revenue Act of 1918, 40 Stat, at
L. 1057, and subsequent acts of like nature, gave rise to situations,
some of which, perhaps, were not contemplated at the time the acts
were passed. Section 223 of the Act of 1918 provided that returns

may be made either separately by the spouses or jointly in a single
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return. Later acts also contain the substance of this section with
slight modifications. See Revenue Act of 1926, Section 223.
When the amount of income is small, it is often preferable to file a

joint, rather than separate, return by the husband and wife. But
when the amount is large so as to involve the payment of surtaxes,
it is well known that by filing separate returns the tax on the same

income will be less than if computed by a single joint return. Many
people, unaware of this fact, paid income taxes based upon a single
joint return, and later, discovering their mistake, instituted suits
claiming refunds from the Treasury. The great numbers of these
claims have been embarrassing to the Federal authorities, especially
in those cases arising in the community property states, and partic
ularly in the State of California.

As a result, the Revenue Act of 1926, Section 1212, specifically pro
vides: "Income for any period before January 1, 1925, of a marital
community in the income of which the wife has a vested interest as

distinguished from an expectancy, shall be held to be correctly re

turned if returned by the spouse to whom the income belonged under
the state law applicable to such marital community for such period.
Any spouse who elected so to return such income shall not be en

titled to any credit or refund on the ground that such income should
have been returnd by the other spouse."
The case of United States v. Robbins, 70 L. ed. 183, decided by the

Supreme Court of the United States, January 4, 1926, particularly
shows the application of the Federal Income Tax Law only to citizens
of the state of California. R. D. Robbins and Sadie M. Robbins were

married in 1871 and continued to live as husband and wife until the

death of the husband in 1919. During those years, a large fortune
was accumulated. In 1918, Mr. and Mrs. Robbins attempted to file

returns, each for one half of the property thus jointly accumulated,
to which they thought they were entitled under the community
property law. The collector refused to accept these returns and in

sisted that the tax be assessed as if the income all belonged to the

husband. Accordingly the amount of tax paid was $11,079.46; whereas,
if each had made a separate return, Mr. Robbins would have been

compelled to pay only $4,291.43. This suit was instituted to recover

as a refund $6,788.03, the difference between the tax paid and the

amount which would have been paid had the returns been made

separately by the husband and wife. The entire income was from

the community property and the earnings of the husband. The

question presented was whether income from community property in

the state of California should be taxed to the husband alone, or

whether it may be taxed one-half to the husband and one-half to the

wife. It was admittedly a test case. If the income from the com

munity property were taxable one-half to the husband, and one-

half to the wife, the Treasury of the United States would be obliged
to refund to the citizens of the state of California alone a sum in

excess of $77,000,000. The Supreme Court held, revising the decision
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of the lower court, 5 Fed. (2nd Series) 690, that under the Revenue Act
of 1918 the whole income tax on community property is assessable

against the husband, in view of the fact that in California he has
the substantial control of the community property and the wife has

only the right of curtailing the husband's power of control and
disposition.
In all of the seven other community property states, Arizona, Idaho,

Louisiana, New Mexico, Nevada, Texas, and Washington, returns on

income from community property may be made either separately by
the spouses for their one-half interest therein, or jointly in a single
return. Treasury Decision 3138; Sec. 223, Revenue Acts of 1918 and

1926, respectively. This is due to the fact that in all the community
property states, with the exception of California, the interest of the
wife in property is relatively substantial, savoring of a legal vested
estate. Warburton v. White, 176 U. S. 484; Arnett v. Reade, 220 U. S.

311; Wardell v. Blum, 276 Fed. 226.

In California, the wife has no such vested rights. The California
court in Roberts v. Wehmeyer, 218 Pac. 22, 1923, stated: "During mar

riage the husband was the sole and exclusive owner of all the com

munity property, and the wife had no title therein, nor interest or

estate therein, other than a mere expectancy as heir, if she survive

him." Mr. Justice Holmes, in United States v. Robbins, supra, said:

"We can see no sufficient reason to doubt that the settled opinion of

the supreme court of California, at least with reference to the time

before the later statutes, is that the wife had a mere expectancy while
living with her husband."

The statutes of California vest in the husband the right of ownership
and control of the community property. Section 172, Chapter 583,
Civil Code of California, 1917, provides: "The husband has the manage

ment and control of the community personal property, with like power
of disposition, other than testamentary, as of his separate estate; pro
vided, however, that he cannot make a gift of such community personal
property, or dispose of the same without a valuable consideration, or
sell, convey, or incumber the furniture, furnishings, or fittings of the

home, or the clothing or wearing apparel of the wife or minor children
that is community, without the written consent of the wife."

Section 172a, Chapter 583, Civil Code of California, 1917, states in

reference to the management and control of the community real prop
erty: "The husband has the management and control of the com

munity real property but the wife must join with him in executing
any instrument by which such community real property or any in

terest therein is leased for a longer period than one year, or is sold,
conveyed or incumbered."
With slight differences, the statutes of the other community property

states are the same. (See Section 3850, Civil Code of Arizona; Sec
tion 4666, 4667, Comp. Stat., Idaho; Section 2404, Rev. Civil Code,
Louisiana; Section 2160, Rev. Laws, Nevada, 1912; Section 2766, Code,
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New Mexico, 1915; Section 4622, Rev. Stat., Texas; Section 6892,
Rev. Comp. Stat., Washington.)
Notwithstanding the similarity of the statutes, the California

courts have, for all practical purposes held contrary to the holdings
of other states that the wife has no legal, vested interest in the
ganancial property. Treasury decision 3138, dealing with this mat
ter, specifically makes exception to California; also Treasury Regula
tion 65, relating to the Income Tax under the Revenue Act of 1924,
art. 31, as to the matter of making returns under the Federal Income
Tax Law. In view of the action of the Treasury Department and the
prevailing law in California, the court in the Robbins case, supra,
declared that "if on the whole this notion seems to us to he adopted
by the California courts it is our duty to follow it .... In so doing
it accords with the intimations of earlier cases, and does no more than
embody the commonly prevailing understanding with regard to Cali
fornia law as shown by commentators and the action of the Treasury
Department . . . ."

Section 1212 of the Revenue Act of 1926, supra, supports and cor

roborates the Robbins case, but it also makes provision to curtail
litigation from all community property states, based on the same

theory as the foregoing case, seeking refund or credit of income
taxes returned by only one spouse.

G. Y.

REMOVAL OF CAUSES�Prohibition Agents.

Prohibition agents are entitled to remove to a Federal court State
prosecutions arising on account of acts done under Federal authority
while searching for and destroying a still.
State of Maryland v. Morris A. Soper, 70 L. ed. 218, was a petition by

the State of Maryland for a writ of mandamus against Morris A. Soper,
the United States District Judge for Maryland, directing him to remand
an indictment for murder against four prohibition officers and their

chauffeur, which cause had been removed to the United States District
Court under Section 33 of the Judicial Code, 39 Stat, at L. 532, c. 399.
The prohibition officers in their petition for the removal of the cause

from the State to the Federal court set out the following facts: That

they were directed by the Prohibition Director of Maryland to investi

gate the unlawful distillation of intoxicating liquor on a certain farm.
The agents found the farm and on it discovered several stills, a great
quantity of corn mash, and other materials used in the distillation of

liquor. In the act of investigating the still, they were attracted by the
approach of a number of men carrying a still, who fled when they saw

the agents. The officers gave pursuit, but failed to overtake a single
man. They returned, destroyed the still, and upon leaving the farm

to report the results of their investigation, discovered a man mortally
wounded, some four hundred yards from the still, in the direction in

which the men had fled. They carried the wounded man in their car
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to a neighboring town in an effort to procure medical attention, but

when examined by a doctor, he was pronounced dead. Thereafter,

they proceeded to a District Attorney's office to report the death of this

man. They related the above facts to the District Attorney, and after

telling him they were prohibition agents, were placed under arrest

and confined to jail. The following day they appeared before a

coroner's jury, related the facts freely and without reservation, and

stated that the acts complained of occurred while they were in the

official discharge of their duties as Federal prohibition officers.

There was a motion to quash this petition on the ground that it

failed to set out facts sufficient for removal under Section 33 of the

Judicial Code. Section 33 provides that when any prosecution is

commenced in a State court against a Federal officer for acts done

under the color of his office, or in the performance of his duty, he may

petition the District Court to have his cause removed to that court.

On behalf of the State of Maryland, it was contended that the facts

disclosed were not sufficient to bring it within Section 33, because the

petition did not show that the defendants committed the act of homi

cide upon which the indictment in the State court was founded.

Illinois v. Fletcher, 22 Fed. 776, held that a revenue officer can take

advantage of the statute and secure a trial in the Federal court only
by admitting that he did the act for which he is prosecuted. This

construction, however, is narrow. Cleveland C. C. & I. Ry. Co. v.

McClung, 119 U. S. 454, in which the court states "the prosecution to

be removed must have been instituted 'on account of acts done by the

Federal officer under color of his office or of the revenue or prohibition
law. . . . There must be a causal connection between what the officer
has done under asserted official authority and the State prosecution."
It must be clearly set out in the petition that the acts committed

were done by him under color of Federal authority and the petitioner
must by direct averment exclude the possibilities that it was based
on acts or conduct of his not justified by his Federal office.

The officer in invoking the protection of a trial of a State offence in
a Federal court must disclose in his petition for removal all circum
stances known to him out of which the prosecution arose. In the
instant case the court said: "The defence he is to make is that of his
immunity from punishment by the State because what he did was

justified by his duty under the Federal law and because he did nothing
else on which the prosecution could be based." Before he can have
his cause removed, he must fully and fairly establish his defence. It
is necessary for him to fully establish the case upon which he relies
so that the court may be fully advised and that the State may take
issue on the motion to remove. Virginia v. Rives, 100 TJ. S. 332;
Chesapeake & Ohio Ry. Co. v. Cockrell, 232 U. S. 146.
In their petition for removal the four agents and their chauffeur

were not sufficiently specific, to make out a case for removal under
Section 33 of the Judicial Code. They merely averred that they found
the deceased man mortally wounded and took him to a doctor who
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pronounced him dead. They say that this homicide was committed at
a time when they were in the official discharge of their duty. They
did not negative the possibility that they were doing other acts, nor
make it clear and specific that whatever was done by them leading to
the prosecution was done under color of their authority. They did not
tell how this man was wounded, whether by gunshot or otherwise,
or whether he was recognized as one of the men pursued. In the entire
narration of facts, they only brought out the fact of their nearness to
the place where the man was found mortally wounded. This alone is
not sufficient to take the case out of the hands of the State.
The ratio decidendi of the instant case is thus expressed in the

opinion of the court: "In order to justify so exceptional a procedure,
the person seeking the benefit of it should be candid, specific, and

positive in explaining his relation to the transaction growing out of
which he was indicted, and in showing his relation to the transaction

growing out of which he has been indicted and in showing that his
relation to it was confined to his acts as an officer."
In another case between the same parties the State charged the five

defendants with conspiring to obstruct justice, by withholding facts

concerning the crime, and falsely asserting ignorance thereof in order
to induce an erroneous verdict by the coroner's jury. They filed a

petition to have the cause removed to the Federal court, alleging that

the indictment was based on acts done under color of their authority
as prohibition agents. It was held, however, that when the agents
appeared before the coroner's jury they had to disclose fully all the

facts and circumstances they knew concerning the man's death. They
testified voluntarily, and when they did so they were not clothed

with the immunity of Federal officers, but stood there as any other

individual. Their act in not disclosing fully all the circumstances

they knew was one outside their authority as Federal officers.

A. W. J.

TRADE-MARKS�Unfair Competition�Trade-Names.

A recent trade-mark decision by the Supreme Court of the United
States (American Steel Foundries v. Simplex Heating Co., 312 O. G.

711, January 4, 1926) affords an occasion to review cursorily some

decisions in this subject that Mr. Justice Holmes has uniquely sum

marized in the statement that the word "property" as applied to trade

marks is "an unanalyzed expression of certain secondary consequences

of the primary fact that the law makes some rudimentary require
ments of good faith." Dupont v. Masland, 244 U. S. 100, 1917.

Where the plaintiff had since 1825 been mining coal on its lands in

the Lackawanna Valley and selling it as "Lackawanna coal" and

about 1852 defendant began to sell by the same name coal mined by
two other companies in the same region, a bill for an injunction was

dismissed, the court using the following often quoted language of
Canal Company v. Clark, 13 Wallace 311, 1871: "The office of a



310 GEORGETOWN LAW JOURNAL

trade-mark is to point out distinctively the origin or ownership of

the article to which it is affixed; or, in other words, to give notice who

was the producer. This may in many cases be done by a name, a

mark, or a device well-known but not previously applied to the same

article. No one can claim protection for the exclusive use of a trade
mark or trade-name which would practically give him a monopoly in

the sale of any goods other than those produced or made by himself.

Nor can a generic name or a name merely descriptive of an article of

trade, of its qualities, ingredients, or characteristics, be employed as

a trade-mark and the exclusive use of it be entitled to legal protection.
No one can apply the name of a district of country to a well-known

article of commerce and obtain thereby such an exclusive right to

the application as to prevent others inhabiting the district or dealing
in similar articles coming from the district from truthfully using the

same designation. It may be that the use by a second producer in
describing truthfully his product of a name or a combination of words

already in use by another may have the effect of causing the public
to mistake the origin or ownership of the product, but if it is just
as true in its application to his goods as it is to those of another

who first applied it and who claims an exclusive right to use it, there
is no legal or moral wrong done. Purchasers may be mistaken but

they are not deceived by false representations, and equity will not

enjoin against telling the truth."

In McLean v. Fleming, 96 U. S. 245, 1877, plaintiff's predecessors in
title began in 1847 to sell certain medicine in uniform boxes with red
seal bearing the words "Dr. C. MeLane's Liver Pills." In 1851 the

defendant, J. H. McLean, began to sell liver pills, using a red label
marked "Dr. J. H. McLean's Universal Pills." Against the use of the lat
ter words the court decreed a perpetual injunction on the ground that
the name of the defendant's pills, being idem sonans in the usual

pronunciation, was clearly of a character to mislead and deceive, par
ticularly in view of the like color of the label. It was declared
that "equity gives relief in such cases on the ground that one man

is not allowed to offer his goods for sale, representing them to be the

manufacture of another trader in the same commodity. No trader
can adopt a trade-mark so resembling that of another trader that

ordinary purchasers buying with ordinary caution are likely to be mis
led. Exact similitude is not required to constitute an infringement
or to entitle the complaining party to protection." Trade-marks,
furthermore, are not required to be new, and phrases or even words
in common use may be adopted for the purpose if at the time of their

adoption they were not employed by another to designate the same or

similar articles of production or sale. Nor is it necessary that a

specific trade-mark be infringed in order to give a right to an injunc
tion; it being sufficient that the court is satisfied that there was an

intent on the part of the respondent to palm off his goods as the goods
of the complainant and that he persists in so doing after being re

quested to desist. And though laches may bar an award of an account-



NOTES ON RECENT CASES 311

ing for past profits, the future wrongful use of a trade-mark may
nevertheless be restrained.
The common law origin of trade-mark rights was thus asserted in

the Trade-Mark Cases, 100 U. S. 82, 1879: "The right to adopt and
use a symbol or device to distinguish the goods or property made or

sold by a person whose mark it is, to the exclusion of the use of that

symbol by all other persons, has long been recognized by the common

law and chancery courts of England and of this country and by the
statutes of some of the States. It is a property right for which
damages may be recovered at law and the violation of which will be
enjoined by a court of equity with compensation for past infringe
ment. This property and the exclusive right to its use were not
created by the act of Congress (of July 8, 1870) and do not now depend
upon that act for their enforcement. The whole system of trade-mark

property and the civil remedies for its protection existed long an

terior to the act of Congress and remain in full force since its passage."
Injunction was denied where plaintiff manufactured ticking on

which it used a label printed in red with the name of the company
and the place of manufacture within a certain geometrical figure
having at its center the letters "A. C. A.", which indicated the high
est quality manufactured by the plaintiff; and defendant's labels also
bore the letters "A. C. A." but were otherwise dissimilar. Letters and

figures which, by the custom of traders or declaration of the manu

facturer of the goods to which they are attached, are used only to

denote quality, are, it was held, incapable of exclusive appropriation
but, like the adjectives of the language, are open to use by anyone.

Manufacturing Co. v. Trainer, 101 U. S. 51, 1879.

By the opinion in Columbia Mill Co. v. Alcorn, 150 U. S. 460, 1893,
the exclusive right to the use of a mark or a device claimed as a

trade-mark is founded on priority of appropriation; that is to say,
the claimant of the trade-mark must have been the first to use or

employ the same on like articles of production. Here the plaintiff
sought to restrain defendants from using the word "Columbia" in a

brand placed on flour sold by them, but the evidence established

that the word "Columbia" was in use as a brand upon sacks of flour

long before its appropriation by the plaintiff, whose bill was there

fore dismissed.

An interesting situation arose in United Drug Co. v. Rectanus, 248

TJ. S. 90, 1918. Since 1877 plaintiff and its predecessors had used the

word "Rex" on medicinal preparations sold in the New England
states and registered in the Patent Office under the act of 1881. Mean

while, about 1883, the defendant, a druggist in Louisville, built up a

considerable trade with a medicine of the same name, being entirely
ignorant of plaintiff's prior adoption of the word. Plaintiff, on ex

tending its business operations to Louisville, sought to enjoin de
fendant's use of "Rex." The Supreme Court of the United States

decreed dismissal of the bill. The court declared it was an error to

suppose that a trade-mark right was a right in gross or at large.
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"There is no such thing as property in a trade-mark except as a right
appurtenant to an established business or trade in connection with

which the mark is employed. The law of trade-marks is but a part of
the broader law of unfair competition; the right to a particular mark
grows out of its use, not its mere adoption; its function is simply
to designate the goods as the product of a particular trader and to

protect his good-will against the sale of another's product as his; and

it is not the subject of property except in connection with an exist

ing business. The owner of a trade-mark may not, like the pro

prietor of a patented invention, make a negative and merely pro
hibitive use of it as a monopoly." The title of a patentee, on the

other hand, is exclusive and so clearly within the constitutional pro
visions in respect to private property that he is neither bound to use

his discovery nor permit others to use it. Heaton-Peninsular Go v.

Eureka Specialty Go., 47 U. S. App. 146, 1896. In the ordinary case

of parties competing under the same mark in the same market, it
is correct to say that prior appropriation settles the question. But

where two parties independently are employing the same mark upon

goods of the same class but in separate markets wholly remote the

one from the other, the question of prior appropriation is legally in

significant unless at least it appear that the second adopter has se

lected the mark with some design inimical to the interests of the first

user, such as to take the benefit of the reputation of his goods, to fore

stall the extension of his trade, or the like." Hanover Milling Go. v.

Metcalf, 240 IT. S. 403, 1916.

In Warner & Go. v. Lilly & Co., 265 U. S. 526, 1924, plaintiff began
in 1899 to make and sell a preparation of quinine and chocolate under

the name of "Coco-Quinine." In 1906 defendant began to manufac

ture a preparation of substantially the same composition and to market

it under the name of "Quin-Coco," and defendant's salesmen suggested
to druggists the substitution of the latter product in prescriptions and

orders for the former. Plaintiff sued to prevent defendant from con

tinuing to manufacture the preparation and from using the name

"Quin-Coco," alleging that it was an infringement of the name "Coco-

Quinine." The court decided against the plaintiff on both grounds,
but granted injunction on the issue of unfair competition. The court

held that the two names were descriptive of the ingredients which

entered into the preparation. "A name which is merely descriptive of

the ingredients, qualities, or characteristics of an article of trade,
cannot be appropriated as a trade-mark and the exclusive use of it

afforded legal protection. The use of a similar name by another

truthfully to describe his own product does not constitute a legal
or moral wrong even if its effect be to cause the public to mistake
the origin or ownership of the product." It was also held that, al
though the plaintiff had no exclusive right to the use of its formula,
the imitator of another's goods must sell them as his own produc
tion. "He cannot lawfully palm them off on the public as the goods
of his competitor. The manufacturer or vendor is entitled to the
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reputation which his goods have acquired and the public to the means

of distinguishing between them and other goods; and protection is

accorded against unfair dealing, whether there be a technical trade

mark or not. The wrong is in the sale of the goods of one manufac

turer or vendor as those of another."

The matter of trade-names as well as trade-marks was involved in

Wall v. Rolls-Royce of America, 4 F. (2d) 333, 1925. Plaintiff, in

corporated in Delaware for the purpose of extending the business
of the British corporation Rolls Royce, Limited, was engaged in mak

ing automobiles, airplanes and parts thereof, and its name had be

come associated all over the world with the excellence of its products
and gave its owners an established, distinctive, and valuable business
asset. Defendant sold radio tubes under the name (in no wise war

ranted) "Rolls-Royce Tube Company," the tubes being labeled "Rolls-

Royce." Injunction was allowed, the court holding that this veiling
of defendant's business under the name "Rolls-Royce" "might and

indeed almost surely would injure the real Rolls-Royce industries

and substantially detract from their good-will and fair name."

Infringement was charged [Williamson v. Ucanco Candy Co., 3 F.

(2nd) 156, 1925] where plaintiff manufactured a chocolate-coated

candy bar sold under the name of "Oh Henry!" Defendant sold a

bar of similar ingredients, form, color, design, and wrapping, under

the name "Oh Johnnie!" The court in decreeing an injunction de

clared that it would be a strain upon human credulity to believe that

such and so many points of similarity as here found could innocently
exist. "A trader desiring to deceive but not versed in the mental

sciences or in the method of implanting in the human mind through
association of ideas or by suggestion, a desired impression or belief,
would probably use only such dress, marks, or names as would present
directly to the eye or ear a deceptive resemblance to the dress, mark,
or name of the trader having an established good-will. But the

trader, not more honest but more skilled in the methods and means

of confusing and deceiving the human mind, would probably resort

as well to less direct but not less successful ways of accomplishing his

aim. By such a person the power through suggestion to awaken the

imagination and direct the mind to a predetermined goal would not

be overlooked. But the law guards the good-will of a trader, and

thereby the public, against unlawful injury and with equal care

whether the method of deception by which the injury is brought about
is of the latter or of the former character."

When the American Steel Foundries sought to register the trade

mark "Simplex" on brake rigging and the like, registration was re

fused by the Commissioner of Patents on the ground that the mark

consisted merely in the name of a corporation, the Simplex Electric

Heating Company. American Steel Foundries v. Simplex Electric

Heating Company, supra. The devices on which the plaintiff had used

the trade-mark were different from those which the defendant manu
factured and sold. It was held that refusal to register was erroneous.
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"The effect of assuming a corporate name by a corporation under the

law of its creation is to exclusively appropriate that name. The

general doctrine is that equity not only will enjoin the appropriation
and use of a trade-mark or trade-name where it is completely identical
with the name of the corporation, but will enjoin such appropriation
and use where the resemblance is so close as to be likely to produce
confusion as to such identity, to the injury of the corporation to which

the name belongs. Where the appropriation of the corporate name is

complete, the rule of the statute (of February 20, 1905) by its own

terms is absolute and the proposed mark must be denied registration
without more. But where less than the whole name has been ap

propriated, the right of registration will turn upon whether it ap

pears that such partial appropriation is of such character and extent

that under the facts of the particular case it is calculated to deceive or

confuse the public to the injury of the -corporation to which the name

belongs." The decision in favor of registration was based on the facts

that the word "Simplex" is only a portion of the defendant's corporate
name; it is used by plaintiff upon articles of a kind never manu

factured or sold by the defendant; the word comprises the whole or a

part of sixty registrations by nearly as many parties upon many

classes of merchandise; and it forms part of the names of other cor

porations in the country.
F. W.
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