
Georgetown
Law Journal
Volume XIV May, 1926 Number 4

INTOXICATING LIQUOR LAW
By GEORGE CYRUS THORPE

T T is said that the country is divided into two great camps
on "prohibition"; that the armies are in battle array,

and the casualties already numerous. But do the stalwart
combatants know what they are fighting about?
We hear that some individual has violated the Eighteenth

Amendment. But tell us, pray, what crime has been de

fined by that constitutional provision.
Congressmen who vote "dry" are reviled for "violating

the law they have enacted by drinking intoxicating liquor,"
and are accused of not voting the way they drink. But

Congress has passed no law against drinking. The Vol

stead Act distinctly protects the possession and use of liquor
lawfully owned.
It is remarkable that, although few topics are more dis

cussed than "prohibition," so little is said about the pro
visions of law in relation to intoxicating liquor. The ar

dent wet and dry protagonists are fighting enemies they
do not see. They follow the old trail of Don Quixote.
Sancho Panza is the same simple fellow, wet or dry.
What, then, is the real enemy, the campaign objective,

the citadel that is to be defended? For what are they
crusading�temperance, morality, social betterment elim

ination of economic wastes, personal liberty? At any rate,
is not intoxicating liquor legislation the base of operations?
What are the laws that say what we may, or may not, do

in the matter of beverages�the laws so violently attacked

and so ardently defended?
Traffic in liquor was legal under the common law and

even was an honorable business in Revolutionary times.
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Indeed, it was not until 1821 that the General Conference
of the Church of the United Brethren in Christ resolved that

preachers should not operate distilleries. However, ale
houses and tiplinghouses were recognized as breeders of
trouble as early as 1552 when an act of the British Parlia
ment declared:

"Forasmuch as intolerable hurts and troubles to the
common wealth of this realm doth daily grow and in
crease through such abuses and disorders as are had
and used in common alehouses and other houses called

tiplinghouses: it is therefore enacted . . . ."

The keepers of such houses were bound by recognizance
with surety and none were allowed to sell ale or beer with
out license. Punishment was prescribed for "those which

contrary to the commandment of the justices do keep ale
houses." "Provided always, That in such towns and places
where any fair or fairs shall be kept, that for the time only
of the same fair or fairs it shall be lawful for every person
and persons to use common selling of ale or beer in booths
or other places there, for the relief of the King's subjects
that shall repair to the same in such like manner and sort
as hath been used or done in time passed; this act or any
thing therein contained to the contrary notwithstanding." 1

The rum industry in New England colonoies came in con

flict with British revenue authorities, with the resulting
writs of assistance sanctioning invasion of the home and

privacy of citizens in order to obtain evidence of smuggling
of rum ingredients. The writs of assistance were among
the causes that led to the Revolution.
The same causes, doubtless, that inspired the British act

of 1552 gave rise to the practice of licensing places to sell

liquors in this country. Hampton, Long Island, in 1651,
prohibited the sale of liquor except by licensees. In 1757

Georgia restricted the issuance of licenses to persons in

capable of earning a living by labor. Many statutes were

enacted prohibiting the sale of spirits to Indians, the first

being in 1644. A prohibition law was passed for Oregon
1 6 Edw. VI, ch. xxv.
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in 1843, and repealed in 1848. The Neal Dow bill passed
the Maine legislature in 1851, providing for the confiscation
of liquors stored for sale. The temperance society move

ment began with Connecticut farmers in 1789. But Con
gress allowed spirits as part of the soldier's and sailor's
ration, and the Navy spirit ration was not discontinued
until 1862.

The national policy before the adoption of the Eighteenth
Amendment was to leave the several states to their own de
vices in the matter of intoxicating liquor within their re

spective borders, though under the commerce clause it
could, and did, pass legislation intended to protect the dry
state's dryness against encroachment by traffic from wet
states.2

Thirty-two states had adopted prohibition of the sale of
intoxicating liquor for beverage purposes before the rati
fication of the Eighteenth Amendment. Fifteen of the re

maining states were under local option laws. The other
state, Delaware, had prohibition except in Wilmington. The
states so committed to prohibition did hot represent a ma

jority of the population of the United States.

As the federal legislation under the commerce clause
enabled any state to have bone dry prohibition if it so de
sired, the principal effect of the Eighteenth Amendment
was to deprive the several states of such democracy of
choice and to commit the whole country to a policy that it
would be difficult to change. A minority of the people have
committed the majority to a policy a change of which can

be prevented by an even smaller percentage.
The Eighteenth Amendment, effective January 16, 1920,

prohibited the manufacture, sale or transportation of in

toxicating liquors within, the importation thereof from the
United States and all territory subject to the jurisdiction

2 Wilson Original Packages Act, Aug. 8, 1890, c. 728 (26 Stat. 313);
Act of March 4, 1909, c. 321, Sec. 217 (35 Stat. 1131), excluding liquors

from the mails;
Webb-Kenyon Law, March 1, 1913, c. 90 (37 Stat. 699) ;
Reed Bone Dry Amendment, March 3, 1917, c. 162, Sec. 5 (39 Stat.

1069).
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thereof for beverage purposes. It provided that "The Con

gress and the several states shall have concurrent power to
enforce this article by appropriate legislation."
As the several states already had police power to enforce

any degree of prohibition that should be decided upon in
each state, the Amendment was a limitation upon privilege."
The states surrendered the power to permit the liquor traf
fics, though their power to prohibit was not diminished.*

Existing state remedies to curb the drink evil were not de

stroyed by the Amendment nor by Congress.6 A state law
is not invalidated by being more drastic than national legis
lation.6 The Eighteenth Amendment extended the several
states' control of traffic in intoxicating liquor within their

respective territorial limits where interstate commerce was

concerned.'
It may be said that the Amendment merely establishes

minimum requirements of beverage intoxicating liquor
legislation in the several states and sets a maximum limi
tation beyond which Congress cannot go. This is because
it is a grant of authority to Congress to enter the field of

police power previously reserved exclusively to the states.

Congress is restricted to legislation in regard to manufac

ture, sale, transportation, importation and exportation of

intoxicating liquor for beverage purposes, where such legis
lation is applicable to the whole country, because that is
the field denned by the Eighteenth Amendment, but Con

gress is not so restricted as to legislation that does not en
croach upon police powers of the several states, for Con

gress has lost none of its pre-Amendment powers to pro
hibit. On the other hand, the several states can go as far
as they like in enforcing the Eighteenth Amendment: they
need not enforce it at all, or they may add prohibitions
that are not declared in the Amendment, such as prohibit-

3 Woods v. Seattle (D. C. Wash.), 270 F. 315.
4 Ex parte Crookshank (D. C. Cal.), 269 F. 980.
5U. S. v. Paterson (D. C. Mont), 268 F. 864.

"Allen v. Com. (Va.), 105 S. E. 589; People v. Tomasovich (Cal App.),
206 P. 119; Ex parte Crookshank (D. C. Cal.), 269 F. 980; Crookshank
V. Stone, 42 S. Ct. 45.

' Prohibition and Industrial Liquor, Thorpe, Sec. 17, p. 21.
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ing mere possession of liquor, drinking, etc. But they may
not legalize what the Amendment forbids.

.
The National Prohibition Act8 contains three titles: Title

I for the enforcement of war prohibition; Title II for the
enforcement of permanent prohibition as to beverages;
Title III for the regulation of industrial alcohol business.
This act, familiarly known as the Volstead Act, was

amended by the Willis-Campbell Act or Supplementary
Act of 1921.8

Title II contains 39 sections prescribing prohibitions and
the manner of their enforcement, and these are supple
mented by Regulation 60 issued by the Commissioner of In
ternal Revenue. A few features of Title II will be pre
sented.

Section I defines various words, terms and the phrase
"intoxicating liquor" as used in Titles II and III. The defin
ition of "intoxicating liquor," as "containing one-half of
1 per centum or more of alcohol by volume," has been
more persistently challenged than any other feature of the
act. Congress of course had implied power to define the

objective of the federal organic prohibition in the absence
of an organic definition.10 But did Congress have authority
to ignore the realities to the extent of including such liquors
as are not intoxicating in fact within its definition of "in

toxicating liquor"? The Supreme Court has answered that

question, saying :

"While recognizing that there are limits beyond
which Congress cannot go in treating beverages as

within its power of enforcement, we think those
limits are not transcended by the provision of the Vol
stead Act (Title II, section 1), wherein liquors con-

8 Of Oct. 28, 1919 (41 Stat. 305 [Comp. St. Ann. Supp. 1923, Sees.

10138% Bt. Seq.]).
For legislative history, see Thorpe, op. cit., pp. 66-68.

"Act Nov. 23, 1921 (42 Stat. 222 [IT. S. Comp. St. Ann. Supp. 1923,
Sees. 10138%aaa, 10238%ccc, 10138 4-5-10138e]).
For legislative history, see Thorpe, op. cit., pp. 696-700.
"McCulloch v. Md., 4 Wheat. 316, 406; Johnson v. State (Fla.), 89

So. 114.
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taining as much as one-half of 1 per cent, of alcohol by
volume and fit for use for beverage purposes are treated
as within that power." u

The validity of such a definition had been upheld in the
earlier war prohibition case of Jacob Rupert v. Caffey," on
the ground that a narrow definition had been found nec

essary to effective enforcement in state prohibition. (This
case is particularly interesting for its exhaustive review of
the prohibition experiences of the several states.) 13

Section 3, declaring the cardinal prohibitions, nominally
goes beyond the scope of the Eighteenth Amendment by in
cluding the additional prohibitions against bartering, de

livering, furnishing or possessing intoxicating liquor ex

cept as authorized by the act. The validity of the restric
tion on possession, especially challenged, has been sus

tained as reasonably adapted to the enforcement of the pro
hibitions commanded by the Amendment." But it is im

portant to note, in pleading, that mere possession is not

illegal, for in the absence of such an organic prohibition,
it would be an illegal protrusion on the part of Congress to
denounce possession stripped of a purpose to violate some

organic prohibition. A sale is by itself illegal because de
nounced by the Amendment, but possession must be

charged as for the purpose of selling, transporting, import
ing exporting or manufacturing.15
Purchasing liquor is not an offense. "Congress has

taken half a transaction and labeled that as crime; the
other half is not condemned."18 Where the defendant is

charged with selling liquor the buyer is not an accomplice
in that crime."

u National Prohibition Cases, 40 S. Ct. 486, 588.
12 40 S. Ct. 141.
13 See also Thorpe, op. cit. pp. 146-162; pp. 650-652�judicial notice as

to properties of many kinds of beverages.
"Page v. U. S. (C. C. A. Cal.), 278 F. 41, certiorari denied 42 S. Ct.

461.
18 U. S. v. Dowling (D. C. Fla.), 278 F. 630.

"Vannata v. U. S. (C. C. A. N. Y.), 298 F. 424; see also Singer v.
U. S. (C. C. A. N. J.), 278 F. 415.

17 Singer v. U. S., supra.
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Prohibited transportation comprehends any real carry
ing about or from one place to another, not necessarily for
hire or by one for another, nor incidental to transfer of
possession or title.18 As to the extent of change of situs
required to constitute transportation, there are interesting
state oases in some disagreement.10 Usually carrying on

the person is as unlawful as by conveyance, though not so
in Missouri.20 Carrying liquor in the stomach is not un
lawful transportation.21
Section 4 exempts certain articles from the provisions of

this act: denatured alcohol and rum produced and used ac

cording to regulations; medicinal preparations, patented,
patented and proprietary medicines, toilet, medicinal and
antiseptic preparations, flavoring extracts and sirups, that
are unfit for beverage purposes, and vinegar and preserved
sweet cider. The manufacturer must obtain a permit to
make these articles and a permit to purchase the liquor in
gredients. They may be bought and sold without a permit
but their sale for beverage purposes subjects the seller to
the penalties stated in Section 29.

Section 5, Title II, and part of Section 2 of the Supple
mental Act, deal with the supervision of the restrictions
contained in Section 4. Section 6 states the law of permits.
Section 7, Title II, and part of Section 2 of the Supple

mental Act, restrict the physician in the use of intoxicating
liquor for medicinal purposes and regulate his use of pre
scriptions. Section 7 has been challenged as unconstitu
tional on the grounds: (1) that it destroys the personal
liberty of the physician to prescribe, and of the patient to
be treated, in such manner as the physician, from his

knowledge and experience, deems best for the patient; (2)
that it is not within Congress' delegated powers; (3) that

Congress lacks police power to regulate health matters in

the several states. The validity of the section has been sus-

18 Cunard S. S. Co. v. Mellon, 43 S. Ct. 504.
� Thorpe, op. cit., pp. 218-222.
20 State v. Jones (Mo. App.), 256 S. W. 542; see Thorpe, op. cit., p. 219.
21 Rush v. Com. (Ky.), 266 S. W. 1046.
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tained.22 So much of the section, however, as prohibits
physicians from prescribing more than a certain amount
within ten days has been held void,23 though it was held
in California that a city ordinance could not only limit the
amount of alcohol that might be used in a prescription but
could entirely prohibit the sale of alcoholic liquor as a

medicine.24 The practice of medicine is subject to legisla
tive control.25 The limitation upon the amount to be pre
scribed refers to beverage liquors and there is no limita
tion upon the prescription or administration of nonbever-

age intoxicating liquor. As the Eighteenth Amendment
refers only to intoxicating liquor for beverage purposes, it
would seem that Congress has not been given power to

legislate as to intrastate use of medicinal liquor for thera
peutic purposes, unless the exercise of such police power is

necessary to the enforcement of the mandates of the Eigh
teenth Amendment. The purpose of the people in ratifying
the Amendment, as has been declared by the Supreme Court,
was to abolish the use of intoxicating liquor for beverage
purposes in this country. But there is no hint that the

people intended to abolish, or diminish, the use of liquor
as a medicine. If Congress deems it necessary, in order
to enforce the mandate of the Eighteenth Amendment, to
legislate in regard to physicians' professional use of in

toxicants, such legislation should be directed to beverage
uses without restricting therapeutic uses.

Section 8 deals with prescription blanks; Section 9 with
revocation of permits; Section 10 with commercial records;
Section 11 with sale at wholesale; Section 12, with labels
for liquor in lawful traffic; Sections 13-16 with details of

transporting liquor; Section 17 prohibits liquor advertise
ments; Section 18 prohibits the means of manufacturing
liquor; Section 19 prohibits the solicitation of orders for

liquor or giving information of how it may be obtained.

^Piel Bros. v. Day (D. C. N. Y.), 278 F. 223.
23 Lambert v. Yellowley (D. C. N. Y.), 291 F. 640.
24 Ex parte Hixson (Cal. App.), 214 P. 677; see 44 S. Ct. 514.
28 Price t. Russell (D. C. Ohio), 296 F. 263.
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Section 20 provides that "Any person who shall be in
jured in person, property, means of support, or otherwise
by any intoxicated person, or by reason of the intoxication
of any person, whether resulting in his death or not, shall
have a right of action against any person who shall, by
unlawfully selling to or unlawfully assisting in procuring
liquor for such intoxicated person, have caused or con

tributed to such intoxication, and in any such action such
person shall have a right to recover actual and exemplary
damages . . . ."

This section was adapted from similar legislation in
several states, in some of which the remedy has been avail
able for a long time. States' courts have jurisdiction to
enforce this right of action.28

Section 21 defines criminal liquor nuisance as "Any
room, house, building, boat, vehicle, structure, or place
where intoxicating liquor is manufactured, sold, kept, or

bartered in violation of this title, and all intoxicating liquor
and property kept and used in maintaining the same is

hereby declared a common nuisance, and any person who
maintains such a common nuisance shall be guilty of a

misdemeanor and upon conviction thereof shall be fined not
more than $1,000 or be imprisoned for not more than one

year, or both."

If the owner of any such refuge knows or has reason

to believe that it is occupied or used for the manufacture
or sale of liquor and suffers the continuance thereof, such
refuge shall be subject to a lien for, and may be sold to pay,
all fines and costs assessed against the person guilty of
such violation. The constitutionality of this section has

been sustained as not a taking of property without due

process of law.27 It is not necessary to show that the de

fendant had knowledge of any actual sale or that he

2"Smithers v. Brunkhorst, 190 N. W. 349; for cases of Application,
see Thorpe, op. cit., pp. 330-336.

21 U. S. v. Cohen (D. C. Mo.), 268 F. 420; U. S. v. Reisenweber

(C. C. A. N. Y.), 288 F. 520; U. S. v. Boynton (D. C. Mich.), 297 F. 261;
Remus v. U. S. (C. C. A. Ohio), 291 F. 513; Lewinsohn v. U. S. (C.

C. A. 111.), 278 F. 421, certorari denied, 42 S. Ct. 463.
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profited by any such sale.28 Where the evidence was that
the defendant merely had a quantity of liquor on his prem
ises and consented to sell it to a disguised prohibition agent
and at the same time contracted to sell a further quantity,
though no delivery was made, it was held sufficient to sus

tain a conviction.29 But nuisance implies continuity of
action for a substantial period,80 and it must be shown that
the place where the sale was made or possession had was

maintained for keeping and selling intoxicating liquor,31 for
an isolated sale is punishable under other provisions of the
act.
A prompt and effective means of abating such a nuisance

is provided in Section 22.

Bootlegging is declared a nuisance by Section 23, and
here we find the federal concept of a bootlegger, which
term in common parlance often is too broadly used. The

bootlegger is a liquor peddler. Traveling around to solicit
Orders for liquor is not a crime, as this section differs from
Section 21 in not denouncing the offense as a misdemeanor.
The bootlegger may be restrained by injunction from con

tinuing his peddling.32
For a violation of any injunction granted under Title II,

the court, or in vacation a judge thereof, may summarily
try and punish the defendant under Section 24. The denial
of the right to trial by jury, the right declared in clause 3,
section 2, article 2 of the Constitution, and in the Sixth
Amendment, does not render this section unconstitutional,33
for "It has always been one of the attributes�one of the
powers necessarily incident to a court of justice�that it
should have this power of vindicating its dignity, of en

forcing its orders, of protecting itself from insult, without
the necessity of calling upon a jury to assist it in the ex

ercise of this power."

MWiggin v. U. S. (C. C. A. N. Y.), 272 F. 41.
29 Singer v. U. S. (C. C. A. N. J.), 288 F. 695; see also Miller v. U. S.

(C. C. A. Ohio), 300 F. 529; Marshallo v. U. S. (C. C. A. N. Y.), 298
F. 74.

30 Hattner v. U. S. (C. C. A. Ohio), 293 F. 381.
31 John Hohenadel Brewing Co. (C. C. A. Pa.), 295 F. 489.
32 U. S. v. Siebert (D. C. W. Va.), 2 F. (2d) 80.
83Lewisohn v. U. S. (C. C. A. 111.), 278 F. 421.
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Section 25 contrabands any liquor or property designed
for the manufacture of liquor intended for use in violating
this title, or which has been so used. No property rights
may exist in such liquor property. This provision is most
frequently invoked as against stills, parts of stills, and the
ingredients of distilling and brewing. It is important to
orient the intent stated. The law is aimed at the person
in possession whose intent is unlawfully to use liquor or
property and not at the person in possession, other than
the maker of the property, unless the possessor intends to
use it for unlawful manufacture, for an appliance designed
to make liquor that is intoxicating will also distil nonin-
toxicating liquids.34 Mere possession of a still is not a crime
under federal law, though it is a misdemeanor in some

of the states.

Section 25 also contains the important provisions in ref
erence to search warrants, adopting the Espionage Act of
June 15, 1917, and exempting private dwellings from search

by warrant except for unlawful sale of liquor or unless
the dwelling is used in part for business. The exempted
dwelling includes "the room or rooms used and occupied
not transiently but solely as a residence in an apartment
house, hotel or boarding house." Section 33 provides that
"it shall not be unlawful to possess liquors in one's private
dwelling while the same is occupied and used by him as

his dwelling only and such liquor need not be reported,
provided such liquors are for use only for the personal con
sumption of the owner thereof and his family residing in
such dwelling and of his bona fide guests when entertained

by him therein; . . . ." Liquor stored in a room leased in
a warehouse prior to the effective date of the Volstead Act,
subject to the exclusive control of the owner of the liquor
and lessee of the room, was held to be within this provi
sion." But not liquors stored in a bonded warehouse, the
wihdrawal of which was attempted after that date.36 A

MU. S. v. Horton (D. C. Ala.), 282 F. 731.
>* Street v. Lincoln Safe Dep. Co., 41 S. Ct. 31.
^ Lacks v. Mitchell (D. C. Cal.), 278 F. 393.
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private dwelling is not subject to search upon evidence that

liquor is manufactured therein."
As to what constitutes a dwelling within the act, it has

been held that a dugout in the hillside, a quarter of a mile
from a farm dwelling, with three dirt walls, one man-

made wall, a place of exit and entry, a top protection from
the elements with a hole for smoke, in which dugout the
landowner keeps a still, is a dwelling.38 But a bed with a

pistol on it in a gambling shack, near a residence, and used
as a place of business, does not constitute a dwelling
nor is a public garage with an upstairs room in which an

employee sleeps and cooks his meals within such protec
tion.40
The right to have liquor in the home does not carry the

right to obtain it."

Liquor may be acquired under the will of, or by descent

from, a deceased owner who was in lawful possession, and
the beneficiary may possess such liquor without a permit,
and it may be moved from one place to another unless pro
hibited by state law or pre-Amendment federal law, for
which movement a permit must be obtained.42

Where liquor is seized in violation of the immunity of the
home or of the Fourth Amendment, it is not admissible in
evidence against the alleged owners from whose possession
it was illegally taken, if motion to suppress such evidence
and return the liquor is seasonably made.43 But the several
states are not bound by the Fourth and Fifth Amendments
to the federal Constitution and whether state courts will
receive such evidence illegally obained is determined by
state laws.44 Some of the states have amendments similar
to those of the federal Constitution in question.
"U. S. v. Palma (D. C. Mass.), 295 F. 149.
58 Morse v. Com., 265 S. W. 204.
" State v. Lowry, 95 So. 596.
" Steele v. U. S., 45 S. Ct. 414.
a McLaughlin v. State, 177 N. W. 744.
" Thorpe, op. cit., p. 579.
"Gouled v. U. S., 41 S. Ct. 261; TJ. S. v. Slusser (D. C. Ohio), 270 F.

818.
" Thorpe, op. cit., ch. 32, p. 460 et seq.
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Government agencies have manifested some impatience
over the application of the Fourth Amendment to vehicles
suspected of transporting liquor. They say that such
searches without a warrant are not unreasonable. It is

argued that the use of the speed of the automobile threatens
to defeat the enforcement of prohibition and revenue laws
if the vehicle may not be stopped and searched until a

warrant is obtained. Obviously, if the officer, after he sees

the automobile approach, must go to a judge or commis
sioner to get a warrant before he can stop the car the latter
will escape. On the other hand, if he may search without
a warrant, it is probable that many innocent persons will
be held up on- the highway and even be subjected to force
ful measures, for the right to arrest carries with it the right
to use as much force as necessary to accomplish the arrest.
Such ultra liberty of action on the part of the police and

prohibition officers endangers the traveler's safety for. es

pecially in the nighttime, the driver can have no assur

ance that the person who challenges him to halt is not a

highwayman since these gentry certainly would not be
slow to take advantage of such a situation. Furthermore,
it is argued that so much authority should not be lodged in
the police or in prohibition agents, especially in view of
the admission of government representatives, at con

gressional inquiries, that they employ persons of previous
criminal records to aid in the enforcement of prohibition
laws. If the wisdom of relaxing the conception of what
constitutes a reasonable search is consulted, the question
appears to be whether it is more important to increase the

number of arrests for violating the law or to preserve to

the individual the security that can be obtained only
through preservation of immunity from search except upon
evidence such as would convince a reasonable man that

the person to be searched is engaged in crime then and

there.
Search and seizure without a warrant may follow as an

incident of arrest; so if an officer observes one violating
the law by driving an automobile while drunk or by
speeding, the officer may arrest him for such violation and
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may then search his vehicle ; if the officer finds liquor under
such circumstances it is a good seizure. Or if an officer
sees a case marked "whiskey" in the automobile, he sees

a crime being committed in his presence and may arrest

without a warrant and may search as an incident.45

Perhaps the most liberal construction of what constitutes

probable cause for believing that a crime is being com

mitted in the officer's presence justifying search and seizure
without a warrant is presented in a recent Supreme Court
case in which the defendants had promised a disguised
prohibition agent to furnish him liquor in September, 1924,
but failed to keep his promise; the number of the defend
ants' automobile was then observed; the same agent saw
the defendants pass in the same automobile on the road
between Grand Rapids and Detroit in October and again
in December, on which last occasion the agents stopped
the car, searched it and found a quantity of liquor. The

Supreme Court said, "the guaranty of freedom from unrea

sonable searches and seizures by the Fourth Amendment
to the federal Constitution has been construed, practically
since the beginning of the government, as recognizing a

necessary difference between a search of a store, dwelling
house, or other structure in respect of which a proper
official warrant readily may be obtained, and a search of
a ship, motorboat, wagon, or automobile for contraband

goods, where it is not practicable to secure a warrant, be
cause the vehicle can be quickly moved out of the locality
or jurisdiction in which the warrant may be sought."48
Mr. Justice McReynolds, with whom Mr. Justice Suther
land concurred, dissented, quoting, "To press forward to a

great principle by breaking through every other great
principle that stands in the way of its establishment . . .

in short, to procure an eminent good by means that are
unlawful, is as little consonant to private morality as to
public justice."
The right to search an automobile for liquor without a

warrant is sometimes upheld on the ground that as soon

46Lafazia v. U. S. (C. C. A. R. I.), 4 F. (2d) 817.
"Carroll v. U. S. (Mich.), 45 S. Ct. 280.
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as liquor is transported in violation of law it is forfeited
to the United States as contraband and that the transporter,
having no right in the property, is in no position to object
to its evidential use."

Section 26 provides for the forfeiture of liquor trans
ported and of the vehicle, but protects the rights of inno
cent owners or lienors. The government, suspecting that
bootleggers take advantage of this protection to innocent
interests by obtaining vehicles on conditional sale con

tracts, requiring a small investment from the bootlegger,
invoke a prior revenue statute (R. S. U. S. Sec. 3450) pro
viding for the forfeiture of vehicles seized while used in
the transportation of liquor with intent to defraud the
United States of tax thereon. As Section 35 provides that
this act shall not relieve anyone from paying any taxes
or other charges imposed upon the manufacture or traffic
in such liquor, and for a double tax on illegal manufacture
or sale, and additional penalties, the transportation of
moonshine always is in avoidance of the revenue. Where
the vehicle is shown to have been used to defraud the

revenue, the prior revenue statute is applicable ;
48 but where

the facts show that the vehicle was used merely to trans

port liquor unlawfully, with no thought of defrauding the

government of revenue, the element of intent specified in
the revenue statute is lacking and the prohibition section

(26) is exclusive.49 This question has been brought to the

Supreme Court and its decision is awaited with great
interest.

Section 27 provides for saving condemned liquors for

legitimate government uses instead of destroying them.

47 U. S. v. Fenton (D. C. Mont.), 268 F. 221; U. S. v. Bateman (D. C.

Cal.), 278 F. 231.
48 U. S. v. One Ford (D. C. Tenn.), 1 F. (2d) 654; U. S. v. One Bay

State Roadster (D. C. Conn.), 2 F. (2d) 616; U. S. v. One Ford (D. C.

Tenn.), 2 F. (2d) 882; U. S. v. One Chevrolet (D. C. Wash.), 4 F.

(2d) 612.
49 U. S. v. One Essex (D. C. Mont.), 291 F. 479; U. S. v. One Cadillac

(D. C. 111.), 292 F. 773; U. S. v. One Buick (D. C. Cal.), 1 F. (2d) 997;
U. S. v. One Durant (D. C. Tex.), 2 F. (2d) 478; U. S. v. One Bay State

Roadster (D. C. Conn.), 2 F. (2d) 616.
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Section 28 confers power on the Commissioner of In
ternal Revenue, his assistants, agents, and inspectors, and
all other officers of the United States, whose duty it is to
enforce criminal laws, to enforce this act, and affords them

protection therein.
Section 29 provides punishments: $1,000 fine or im

prisonment for six months is the maximum for a first
offense of manufacturing or selling liquor: from $200 to

$2,000 fine and from one month to five years' imprison
ment for a subsequent offense. Violating the provisions
of a permit, making any false report, record, or affidavit
required by this title, or the violation of any provision of
this title for which offense a special penalty is not pre
scribed: $500 maximum fine for first offense; from $100
to $1,000 fine, or ninety days' imprisonment,, for a second

offense; not less than $500 fine and from three months to

two years' imprisonment for a subsequent offense.
There is also a peculiar provision in this section to the

effect that the penalties provided in the act shall not apply
to a person manufacturing nonintoxicating cider and fruit

juices exclusively for use in his home. The Attorney Gen
eral ruled that the cider and fruit juices referred to must
contain less than one-half of 1 per cent of alcohol.80 But

Congressman J. P. Hill subjected himself to arrest for such
home brewing and on his trial it was held that the manu

facture of cider and fruit juices containing more than one-

half of 1 per cent of alcohol by volume does not violate
the statute where the product is not in fact intoxicating.61
Under Section 30, a witness may not avoid testifying on

the ground of incriminating himself, but at the same time,
he may not be prosecuted or subjected to any penalty or

forfeiture for or by account of any transaction, matter,
or thing as to which, in obedience to a subpoena and under

oath, he may testify or produce evidence, with an exception
as to perjury.
Section 33 provides that possession of liquors by any

person not legally permitted under this title to possess
50 32 Op. Atty. Gen. 353, 354.
61 U. S. v. Hill (D. C. Md.), 1 F. (2d) 954.
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liquor shall be prima facie evidence that such liquor is
kept for the purpose of being sold, bartered, exchanged,
given away, furnished, or otherwise disposed of in violation
of the act. It also required that liquor in lawful possession
should be reported within 10 days after the date when the
Eighteenth Amendment became effective. The declaration
as to the evidential effect of possession is substantially a

rule of evidence placing the burden of proof of lawful pos
session on the possessor."*
Section 35 declares that "All provisions of law that are

inconsistent with this act are repealed only to the extent
of such inconsistency and the regulations herein provided
for the manufacture or traffic in intoxicating liquor shall
be construed as in addition to existing laws."

The Supreme Court decided that certain prior revenue

laws, in regard to the manufacture and traffic in ardent

spirits were repealed by this act. The traffic in such spirits
had been legal at the time of the passage of the revenue

statutes and the government derived revenue therefrom
which revenue the government sought to realize and pro
tect by such laws as the revenue statutes in question. But
this policy in relation to liquor was radically changed by
the Eighteenth Amendment and the Volstead Act, prohibit
ing the manufacture and sale of intoxicating liquors for

beverage purposes. The court did not find an old statute for
the taxation of a traffic consistent with a later statute

prohibiting that traffic."
To overcome the effect of this decision Congress enacted

the Willis-Campbell Act of 1921, section 5 of which de
clared the prior laws in regard to the manufacture and
taxation of, and traffic in, intoxicating liquor as continuing
in force, as to both beverage and nonbeverage liquor, except
such provisions of such laws as are directly in conflict
with any provision of the Volstead Act or the Willis-Camp
bell Act. The effect of this legislation was to reenact the
revenue statutes, declared repealed by the Yuginovich case."

62 IT. S. v. Dowling (D. C. Fla.), 278 F. 630.
"IT. S. v. Yuginovich (Or.), 41 S. Ct. 551.
" U. S. v. Stafoff (Mo.), 43 S. Ct. 197.
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Section 35 also provides for the assessment and collection
of taxes on the manufacture or traffic in liquor, and for

illegal manufacture or traffic double the amount previously-
provided by law, with additional fixed penalties. There has

been much difference of opinion, expressed in court de

cisions, as to interpretation of this proposition of liquor
taxation, particularly as to the method of collection. In
the first place, are the so-called taxes really taxes or penal
ties? A tax is a pecuniary burden laid upon individuals
or property for the purpose of supporting the government.
The word "penalty" is synonymous with the word "punish
ment." As these so-called "taxes" are imposed for doing
a forbidden act, they are penalties.55 Such penalties, it was
held, could not be collected by distraint, as that would be

punishing the accused without due process.68 The Willis-

Campbell Act however provided that all taxes and tax

penalties provided for in Section 35 should be collected in
the same manner and by the same procedure as other
taxes on the manufacture of, or traffic in, liquor. This

provision was declared to be a legislative attempt to lodge
in an administrative official the power to receive evidence
to establish the commission of a crime and to inflict punish
ment, and as beyond the sphere of constitutional enact
ment.57 It also has been held that the Commissioner has no

authority to make such assessments without notice or

hearing, and if the assessment has a punative purpose, the

imposition must be preceded by an opportunity to contest
its validity.59
The foregoing are only a few of the complications in

volved in the enforcement of this ambitious act which, as
the late Senator Lodge said in discussing the Eighteenth
Amendment in the Senate, deals with the "most deeply
planted habit of human nature," for mankind in all stages
of recorded history has devised and consumed some sort
of beverage containing alcohol. It is to be expected that a

55 Thome v. Lynch (D. C. Minn.), 269 F. 995.
58 Accardo v. Fontenot (C. C. A. La.), 269 F. 447.
"Dukich v. Blair (D. C. Wash.), 3 F. (2d) 302.
5SMillos v. Dunbar (D. C. Utah), 1 F. (2d) 722.
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single enactment, vitally touching so large a proportion
of the people of the country, and taking from them a per
sonal privilege, should involve many complications which
must be ironed out if they are not to overwhelm the law.

It will be seen that the citizen has some rights under this
law. It is not unlawful to drink liquor ; nor to buy it, but
in this the buyer must take care not to be involved in any
sort of conspiracy to violate the law. Where a bottle is

passed to one and he is told to drink as much as he desires
and to return the remainder, it has been held that the one

to whom the bottle is so passed is not in unlawful pos
session of the liquor while taking the drink,58 but the con

trary also has been held.*0

It is not unlawful to possess liquor in one's private
dwelling while the same is occupied and used by him as

his dwelling only, if the liquor is lawfully acquired. As a

search warrant will not be issued to search a private dwell

ing except upon evidence of a sale of liquor therein, liquors
in such private homes are practically immune from in

quisition. However, if a guest in the home, or a govern
ment agent who has lawful access to a home, furnishes
evidence of the transportation of liquor into the home or the

possession therein for the purpose of transporting it else
where, the liquor therein is in a vulnerable position.

One has no right to carry liquor either on his person or

in a conveyance, but, on the other hand, no police officer
has a right to search one's person or clothes or vehicle with
out a search warrant, except as incident to arrest for a

crime the arresting person sees committed or as incident to a

felony the arresting person believes, on reasonable cause,
to have been committed by the person arrested. It is the
citizen's right, then, to ask the officer, who attempts to

search him or his premises or vehicle, to produce a search
warrant or otherwise to justify the search as above stated.
If the police officer does not so establish his right to make

59 State v. Munson (Kan.), 206 P. 749; Brazeale v. State (Miss.), 97

So. 525.
89 Harbin v. State (Ala.), 99 So. 740; People v. Ninehouse (Mich.),

198 N. W. 973.
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the search, it is the citizen's right to refuse to permit the
search. The citizen should not resist arrest, however. The
law protects his right in this matter without the citizen's

employment of force, for the citizen can reinstate his prop
erty by submitting to the court, having custody of the seized

property, a motion to have the property returned and all
evidence thereof suppressed. There is, however, seldom

any other recompense available to the citizen whose rights
have been so invaded.
The citizen may also have his physician prescribe such

intoxicating liquors as the physician may deem necessary,
and there is no limitation upon the amount of nonbeverage
intoxicating liquor that may be prescribed or administered.
For culinary purposes one may, under the Volstead Act

have flavoring extracts with sufficient alcoholic content for
the extraction, solution and preservation of the base.

So far as the sacramental use of wine is concerned, there
is no specified limitation of the quantity that may be pur
chased and consumed.
If liquors are seized from a citizen he is entitled to insist

that they be not summarily destroyed, as such seized liquors
are subject "to such disposition as the court may make

thereoof," after a hearing. The owner may be able to pre
sent grounds for reclaiming the liquors.
If a complaint is filed against any permittee, he is en

titled to a hearing within the judicial district and within

fifty miles of the place where the offense is alleged to have
occurred.

It is not enough that the citizen should inform himself as
to the provisions of the Volstead Act: besides the various
federal statutes, such as he Reed Amendment, the Wilson

Original Packages Act, the Webb-Kehyon Law, and the
revenue and custom laws, there are the various state laws to
which one subjects oneself if he has any liquor transactions
in such states. One may do an act which he believes legal
under the federal law which, he may be surprised to find,
transgresses a state law or local ordinance. Although the
same act might violate a prior revenue statute and the Vol
stead Act, a conviction for such act under one bars prosecu-
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tion therefor under the other, in view of Section 5 of the
Supplemental Act of 1921. But if the same act is a viola
tion of the Volstead Act and of a law of a state in which
the offender happens to be, conviction under the state law
is not a bar to a prosecution for the same act under the
federal law, or vice versa. The same set of facts can con

stitute an offense against the peace and dignity of both sov

ereignties under which the accused person lives."

Diplomatic immunities present an interesting situation.
Under the doctrine of extraterritoriality, embassies and
legations are not subject to the police regulations of the
country in which they are located and diplomats with their
suites are not liable to arrest; but such immunities do not
overcome the difficulties of getting intoxicating liquors into
the United States and of transporting them from the port
of arrival to the diplomatic refuge. If the diplomat brings
the liquors in his baggage or if the liquors come in the dip
lomatic pouch, the liquors are not discovered and there is
no difficulty. The Supreme Court has held that the National
Prohibition Act is intended to be operative throughout the
territorial limits of the United States except as to liquors in
transit through the Panama Canal and on the Panama Rail

road, and has said that liquors may not be brought into any
of the continental territorial waters of the United States
either as sea stores on merchant vessels or for tranship
ment from one foreign vessel to another or in bond across

any part of the United States.62 That is because the Eigh
teenth amendment forbids the importation of liquor into, or
its transportation within all territory subject to the juris
diction of the United States for beverage purposes. If the
President of Mexico should reside for a time at Juarez and
should order some champagne from France, we could not

permit him to receive it through any of our ports to be tran

shipped to Juarez. Or if the King of England should visit

Canada, we could not allow His Majesty to receive his
wines through New York for transhipment under seal in

61 U. S. v. Lanza (Wash.), 43 S. Ct. 141.

62Cunard S. S. Co. v. Mellon (D. C. N. Y.), 284 F. 890, decree affirmed

43 S. Ct. 504.
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bond. But the Mexican and British Ambassadors in Wash

ington, only the representatives of their sovereigns, may
have their liquors imported into, and transported within,
the territory of the United States. If all the acs involved in
such imporation and transportation were committed by
members of the diplomats' staffs, the solution of the prob
lem would be that the law is violated but the violators are

not subject to arrest, but that manifestly cannot be the case,

except, perhaps, where the liquors are brought in by man-

of-war, for, if brought by merchant vessels, such vessel
would be liable to search and seizure.
In view of the Supreme Court's construction of the

phrase "territory subject to the jurisdiction thereof" in the

Amendment, it is difficult to see how the National Prohibi
tion Act could except "liquor in transit through the Panama
Canal or on the Panama Railroad," but if that is a valid ex

ception, the so-called liquor treaties,0 providing that no pen
alty or forfeiture shall attach to alcoholic liquors or to ves

sels by reason of their carriage of such liquors, when such

liquors are listed as sea stores, etc., are valid, as to that pro
vision, for treaty law is of equal force with congressional
acts, and where the treaty is of later date and is inconsistent
with a congressional enactment, the treaty provision pre
vails to the extent of the inconsistency.
"Treaty between U. S. and Great Britain, May 22, 1924 (43 Stat.

1761) ; Treaty between U. S. and Norway, July 2, 1924 (43 Stat. 1772) ;
and between the U. S. and several other countries.



THE RULE AGAINST PERPETUITIES IN
THE DISTRICT OF COLUMBIA

By CLARENCE MILTON UPDEGRAFF*

(CPERPETUITIES" is a term used to indicate indestruct
ible, inalienable interests,1 and also to refer to con

tingent interests which are so limited that they may, by
possibility, not vest within the term set by the law.2 This
is usually a life or lives in being plus twenty-one years and
a period of gestation where pregnancy actually exists. The
first meaning attributed to the word was probably its orig
inal sense in the Anglo-American common law,! and it is
common to use the word with similar significance today.4
It seems but natural that the ill economic effect of in

alienable, indestructible interests should have been ap
parent in that early period when the tenure of land was or

ganized upon an agricultural basis.5 In such an atmos

phere the overlord might object to alienation which he did
not authorize, but he would object just as emphatically to

* George Washington University Law School. The writer expects
to reprint the above as part of a forthcoming monograph on D. C.

property laws.
1 See the many definitions to this effect in Bouvier's Law Diction

ary, Rawle's Third Revision, tit. "Perpetuity"; "Words and Phrases,"
both 1st and 2nd series, tit. "Perpetuity." It was so defined by the

United States Supreme Court in a case which arose from the Dis

trict of Columbia. Ould v. Washington Hospital for Foundlings, 95

U. S. 308, 312, 24 Law Ed. 450, 451 (1877). See Armstrong v. Barber,
239 111. 389, 88 N. E. 246 (1909).
Professor Gray stated that confusion of this idea with the rule

against remoteness has led to grave errors as, e. g., the idea that future

interests if alienable, cannot be obnoxious to the Rule against Per

petuities. Gray, "The Rule Against Perpetuities," 3 ed.. sec. 3. "The

original meaning of a perpetuity is an inalienable, indestructible in

terest." Gray, op. cit., 1st ed., sec. 140.

'Gray, op. ext., 3 ed., sees. 2, 2a, 3, 199, 235.
a Gray, op. cit., sees. 141b 141c.
* Supra, note 1. See Oliver S. Rundell, "The Suspension of the Ab

solute Power of Alienation," 19 Mich. Law Rev. 236; Duke of Nor

folk's Case, 3 Ch. Cas. 1. But the confusion of the two meanings
had led to "grave" errors. Gray, op cit., sec. 3.
' See Gray, op cit., sees. 141a-141f ; Holdsworth, "A History of Eng

lish Law," iii, pp. 32, 40, 51-64, 72, 93.
337
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having the land, from which his income arose through the
usual and special incidents of tenure, so tied up that it could
not be conveyed when the owner could not or would not

improve or cultivate it in an efficient manner.6 In such case

the lord would throw his influence with those who held
that land should be alienable.7 Of course he would seek to
have his consent a prerequisite of the transfer, but in the
nature of things, he would do all that he could by way of

bringing about the transfer.8 With this and other powerful
forces favoring alienation, it is not surprising that a rule

against restraints on alienation appears in comparatively
early books, nor is it surprising that this should have been
called a rule against perpetuities, considering the implica
tions of the word "perpetuity," in that time.8

Professor Gray, however, made standard in American

law books the use of the term "rule against perpetuities"
to mean a rule against remote vesting,10 and it is the prob-

� See Holdsworth, op. cit., iii, pp. 51-64, 71-72, 93.
* The writer has collected some authorities and has ventured to

comment upon these influences in, "The Interpretation of 'Issue' in the

Statute De Donis," 39 Harvard Law Review, 200, 203. That the lords'

requirement of regular and unfailing service was at the bottom of

requiring freehold support for contingent remainders is pretty well

agreed. 1 Leake, "Law of Property in Land," 2 ed., p. 33; Challis,
"Law of Real Property," pp. 78, 93; Kent's Commentaries, iv, p. 259;
Tiffany, "Real Property," 2 ed., p. 500.

"Holdsworth writes that the lords agreed to Quia Emptores be
cause they did not want to lose their incomes from the lands. It

may well be that they saw in the statute a way of saving their in

cidents not only by prevention of subinfeudation, but also by allow

ing free alienation as a means, in some cases, of obtaining, indus

trious and reliable tenants in exchange for tenants of inferior quality.
See Holdsworth, op. cit., ii, pp. 71-73.

� See Gray, op. cit., sees 141, 153 ; cases cited in Viner's Abridge
ment, tit. "Perpetuity." In Stanley v. Leigh, 2 Williams, 620 (1732)
the Master of the Rolls says, "Now in order to examine this asser

tion, let us see what is a perpetuity. A perpetuity, as it is a legal
word or term of art, is the limiting an estate either of inheritance
or for years, in such manner as would render it inalienable longer
than for a life or lives in being at the same time, and some short
or reasonable time after."

"Gray, op. cit., sees. 2, 234-246, 268-278. See Charles Sweet, "The
Monstrous Regiment of the Rule against Perpetuities," 18 Jurid. Rev.
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lem implied therein which will be discussed in the follow
ing. The ill economic possibilities of restraints on aliena
tion in the withdrawing of lands from fullest productive
ness, have been suggested above. The similar effect of
the imposition of a remote contingency on the title of
land is just as clear, though it operates in a somewhat dif
ferent way. It would, no doubt, discourage any substantial
or expensive improvement by any owner whose interest
might be affected by the uncertainties of the contingency."
In some cases the uncertainty may be so great that no sub
stantial use of the property is possible, and even funds for
accumulation with no provision for intervening use have
been created." Such provisions would have no greatly in
jurious effect on the availability of the property for use, if
the contingent interests were destructible, as was the con

tingent remainder at common law," but Pells v. Brown"
which held the executory devise indestructible, made some

other protection against such remote contingencies inevit
able. The modern statutes which have made the contingent
remainder indestructible, necessitate the application of the
rule against remoteness in vesting to such interests also."
For contrast between the two rules involved in the forego

ing, it may be said that the restraint on alienation may pre
vent others than the owner from purchasing or improving
the property, while it leaves the owner free to make such im-

132 n (a); Oliver S. Rundell, "The Suspension of the Absolute Power
of Alienation," 19 Mich. Law Rev. 235, 236-237.
a Gray, op. cit., sees. 268, 603a; Chaplin, "Suspension of the Power

of Alienation," 2 ed., sees. 22-25. See Oliver S. Rundell, supra, 19
Mich. Law Rev. 235, 238-239. That the law prefers vested interests
generally, is rather well settled. See Tiffany, "Real Property," 2 ed.,
pp. 270, 498.

"The obvious evils of such limitations brought about the Thelluson
Act. St. 39-40 Geo. Ill, c. 98, which makes void a provision for ac

cumulation of income beyond the limits of the Rule against Perpetu
ities. See Gray, op. cit., sees. 671-672, 686-692.

"Gray, op. cit., sees. 134, 192, 285, 296, and see Kales, "Estates
Future Interests," 2 ed. sees. 28, 311.
"Pells v. Brown, Cro. Jac. 590, s. c. 2 Roll. Rep. 96. See Gray, op.

cit., sees. 121 i, 159; Kales, op. cit., sec. 77, 85, 452, 480, 483.
15 D. C. Code sec. 1029; Gray op. cit., sees. 285-286.
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provement or cultivation as may be within his inclinations
or resources; the remote contingency, where a person ul
timately to take is not in being or not ascertained, not only
prevents third persons from acquiring and improving the
land, but also would discourage the one having the present
interest from cultivation or improvement, if that involved a

substantial expenditure of capital or labor. This, of course,
flows from the fact that such expenditure would enure to
the benefit of the one in whom the interest might finally
vest without insuring any compensation to the one who
made the investment. With these thoughts apparent, upon
the subject of the injurious effect of such remote contingent
interests, one may well say, with Professor Kales, "It is fair
that he (the testator) should designate who among persons
living at his death should enjoy it (his property), for these
he knows. It is liberal to allow him to designate who
should enjoy it at the death of persons living at his death,
although these he may not know; but it would be clearly
most unwise and inexpedient to permit him to dictate the
beneficial enjoyment into the third generation. This is

completely beyond his own experience." "

It seems then, that the rule against remoteness and the
rule against restraints on alienation have sound, but dis
tinct reasons for existence, though both reasons express
a policy to promote the greatest economic use of property.
Thus a provision against restraints on alienation as such
does not eliminate the evil of discouraging the present
owners, themselves, from development or improvement
which is sought to be corrected by the rule against remote
ness in vesting." To illustrate, suppose a devise "to the X

hospital until all of the children of B (who is now living,
but a bachelor) shall have attained the age of forty, then
to such children, but if he have no children or if none of
them attain the age of forty, to G and his heirs." B has
several children, but none of them have attained the age

"Kales, op. cit., sec. 121.

"Gray, op. cit., sees. 118a, 269. See T. Cyprian Williams, "Con

tingent Remainders and the Rule against Perpetuities," 14 L. Q. R.

234, 240.
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of forty when B dies. Now, can good title be made to this
land? If all of the surviving children of B join in the deed
together with the X hospital and with G, there is no doubt
that the transferee has a deed by which he can estop any
subsequent claimant under the devise." On the other hand,
if it is not possible to reconcile all of the conflicting hopes
of the parties so as to induce them to join in the deed, no
one will have sufficient confidence in his interest to develop
it, until the youngest child of B has attained the age of
forty.18 Such remoteness in vesting is reached by the rule
against perpetuities, in the modern sense, and here it will
dictate that interests which do not of necessity vest within
a life in being and twenty-one years (and a period of
gestation, where this is material) shall be void. In the
above, then, we have a situation where absolute alienation
is not suspended beyond the life of B, but where the in
terests limited to the children of B and to C, should be de
clared void for remoteness. It may be added that the rule
against restraints applies as well to vested as to contingent
interests, while the rule against remoteness in vesting can

only apply to the latter.20 Here it should be pointed out, that
the statutes which make contingent interests generally
alienable a cannot in any way reach the evil intended to be
covered by the rule against remote contingencies. This

18 Reeves, "Treatise on Special Subjects of the Law of Real Property,"
sees. 662-663, op. cit., sec. 278. See Mr. Charles Sweet, supra, 18 Jurid.
Rev. 132, 138-139, 142. For an example of the decisions which hold
that if there are persons in being who can alienate, the Rule against
Perpetuities is not violated, see In re Tower's Estate, 49 Minn. 371, 52
N. W. 27 (1892).
"A similar situation is produced by a limitation to A for life, then

to the first child of B to attain the age of forty, etc. Such examples
could be multiplied.

20 Kales, op. cit, sees. 18, 717; Gray, op. cit., sees. 118a-120. See
Oliver S. Rundell, supra, 19 Mich. Law Rev. 235, 239.
It will be noted that section 1023 of the D. C. Code and sections

13-14 of the N. Y. Revised Statutes Part II, Ch. 1, Art. 1, apply both
to vested and to contingent remainders.
aD. C. Code, sec. 1030 provides that, "Expectant estates shall be

descendible, devisable and alienable in the same manner as estates
in possession."
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may be made evident by pointing out once more that while
several by joining in a deed might make good title in many
cases, thus satisfying the statutes against restraining alien
ation, the refusal of one party to join would leave the

property so encumbered that no one of sound judgment
would invest in its improvement. Here the constantly rec

ognized social interest in property is expressed in the rule

prohibiting remote contingencies.

1. DOES THE D. C. CODE EXPRESSLY PROVIDE A RULE AGAINST

REMOTENESS ?

The part of the code intended directly to cover the ques
tion of perpetuities in the District of Columbia is section

1023, which reads as follows:

"Perpetuities�Except in the case of gifts or devises
to charitable uses, every future estate, whether of free
hold or leasehold, whether by way of remainder or

without a precedent estate, and whether vested or con

tingent, shall be void in its creation which shall sus

pend, or may by possibility suspend, the power of
absolute alienation of the property, so that there shall
be no person or persons in being by whom an absolute
fee in the same, in possession, can be conveyed, for
a longer period than during the continuance of not
more than one or more lives in being and twenty-one
years thereafter."

Clearly this is aimed at the restraint of alienation of
future estates.22 Thus, it covers the conception of perpetu
ities which first developed, and since it covers "vested" as

well as "contingent" future interests, it seems impossible
to torture it into any form in which it will prevent remote
ness in vesting.2* The question then follows, is there a rule

a Ct. N. Y. Rev. Sts., Pt. II, Ch. 1, Art. 1, sees. 14-15.
23 The Court of Appeals of Kentucky, however, declared a some-

/ what similar statute to be "merely declaratory of" the "common law

rule against perpetuities," and shows that by the latter it meant the
rule against remoteness in vesting. Fidelity & Columbia Trust Co. V.

Tiffany, 202 Ky. 618, 260 S. W. 357, 359-360 (1924). See Cammack v.

Allen, 199 Ky. 268, 250 S. W. 963 (1923). The course of decision in
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against remoteness in vesting applicable in the District of
Columbia? This inquiry may be divided into several parts
which will be discussed below.

2. CAN A GENERAL RULE AGAINST REMOTENESS BE DERIVED BY

IMPLICATION OR INTERPRETATION PROM THE CODE PRO
VISIONS OTHER THAN SECTION ONE?

By a rather forced construction, some might answer this
in the affirmative. The line of reasoning relied on would
probably be the following: Section 1025 reads, "What
Estates created by Deed or Will.�Subject to the provisions
aforesaid, a freehold estate as well as a chattel real may be
created by deed or will to commence at a future day, ab
solutely or conditionally; an estate for life may be created
in a term for years and a remainder limited thereon ; a re

mainder of freehold or for years, either vested or contin
gent, may be created expectant on the determination of a
term for years, and a fee may be limited on a fee upon a

contingency which must happen, if at all, within the period
herein prescribed."
This expressly creates a rule against remoteness in vest

ing for the fee i^lmited on a fee." The period within which
vesting is required being a life in being and twenty-one
years,24 and a period of gestation may be added where there
is claim on behalf of a posthumous child.25 But could not
this limitation on the time of vesting be applied by implica
tion to all of the estates authorized to be created by deed or

will under the provisions of this section? The punctuation
and general construction of the section would negative
this, and suggest that the main purpose of the section
was merely to authorize the creation of the estates men

tioned. This in turn, however, is negatived by the argu
ment that the creation of such estates is more directly au

thorized by section 1617 of the code. That section is a

the District of Columbia which frankly turns to the common law for a

rule against remoteness, seems considerably preferable. See infra,
notes 27, 32 and 35.
�D. C. Code, sec. 1023.
35 D. C. Code, sec. 1028.
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partial re-enactment of the Statute of Uses which would
seem to admit of such conclusion, at least as to interests
created by devise or deed to a third person to hold in trust.
No doubt the balance of the Statute of Uses, which applied
to the bargain and sale and the covenant to stand seized.
will be held to be a part of the District law by virtue of
section one of the code.2* Thus, section 1025 is unnecessary
as an authorization of the creation of the estates mentioned
therein. Its purpose, then, one may suggest, was to sub

ject the interests named within it to the rule against remote
ness in vesting which appears in its last clause.

Such tortuous course of reasoning forces the code to yield
a rule against remoteness, but the patching process by
which the conclusion is reached spurs the investigator to
search for a more plausible basis for the result.

3. CAN A RULE AGAINST REMOTENESS BE DERIVED THROUGH THE

PROVISIONS OP SECTION ONE OP THE CODE?

This section preserves in force in the District of Colum
bia, "The common law," and "all British statutes in force in

Maryland on the twenty-seventh day of February, eighteen
hundred and one .... except in so far as the same are

inconsistent with, or are replaced by, some provision of the
code." Is the rule against remoteness in vesting incon
sistent with, or replaced by any provision of the code?
As demonstrated above, the rule against the suspension

of alienation is quite different from the rule against re
moteness. The former of these is the subject of section
1023 of the code, but that section provides no rule what
ever as to limitation of the time of vesting. It has been

suggested that only very forced reasoning will cause the
sections of the code, other than section one, to yield a rule

against remote contingencies. Unwillingness to accept a
conclusion offered by such process, however, does not neces-
" It seems probable that section 1617 of the D. C. Code was intended

to enact as part of the District law, the interpreted and applied effect
of the Statute of Uses. Strictly speaking, however, it cannot be said
to cover the cases where uses were raised without transmutation of

possssion.
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sarily lead to the belief that remote contingent interests
are indiscriminately allowed. The opposite of this is ex

pressly provided as to the limitation of a fee on a fee, and
there is nothing in the nature of section 1025 to justify
reference to the maxim, "Inclusio unius est exclusio al-
terius." It goes without saying, of course, that other in
terests, if subject to remote contingencies, would not be
less obnoxious than the fee on a fee.
It is suggested, then, that if the other sections of the code

do not by implication supply a rule against remoteness in

vesting, the common law rule on the matter survived the

passing of the code, according to the provisions of section
one.

4. HAS SUCH CONCLUSION FOUND SUPPORT IN THE DECISIONS

OP THE COURT OF APPEALS?

In at least three cases which have been decided since the

passage of the code, the Court of Appeals of the District of
Columbia has indicated a belief that there is a rule against
remoteness in vesting in this jurisdiction, but in none of
those decisions was that conclusion rested expressly upon
provisions of the code. In Wills v. Maddox" there was a

bequest of the benefit of a trust fund for lives, with re

mainders to the children of the life tenants. The estate
was to be divided among the children who should attain
the age of twenty-five. Here it was held that the interests
of the children vested upon the deaths of the life tenants,
but in the course of the opinion 28 the court quoted with ap
proval from Jackson v. Phillips1' to the following effect:
The "general rule" is that in a, devise or bequest involving
a contingency "which may by possibility not take place
within a life or lives in being (treating a child in its
mother's womb as in being) and twenty-one years after

wards, the gift over is void, as tending to create a perpetu
ity by making the estate inalienable." The numerous

cases where such an interest might be alienated, by the

"45 App. D. C. 128 (1916).
� 45 App. D. C. 128, 133.
� 14 Allen, 539, 572 (1867.)
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joining in a warranty deed by all in whom the interest

might by possibility vest,*0 off-sets the importance of the
last clause and seems to throw emphasis on the expression
of the rule against remote vesting. In the opinion on the

application for rehearing the Court of Appeals said, "If, as
previously contended by the appellant, there was to be no

vesting in the afterborn children of the nephews until they
reached the age of twenty-five years .... the bequest
would fall as being in conflict with the rule against per
petuities." n

Hazen v. The American Security & Trust Company*1
was decided considerably after the code was passed, but
was controlled by facts which arose before that enactment.
In deciding a contention that certain gifts were void be
cause of remoteness," the court quoted and relied on a pas
sage from Gray's "Rule against Perpetuities" 84

as follows,
"An interest is not obnoxious to the rule against perpetui
ties if it begins within lives in being and twenty-one years,
although it may end beyond them." It was determined that
in the particular case the vesting would take place within
that period.
The opinion in Washington Loan and Trust Company v.

Hammond* refers to section 1023 of the code and declares
that gifts to charitable uses do not come within its purview.
The next paragraph of the opinion adds, "The rule against
perpetuities 'does not apply to a gift to a charity, with no

intervening gift to or for the benefit of a private person or

corporation.' Hopkins v. Grimshaw, 165 U. S. 342, 355,
17 Sup. Ct. 401, 406 (41 L. Ed. 739), and cases there cited.
There is no intervening gift of that character here. Title
to the bequest vests upon the death of Miss Garrigus. This

80 Supra, note 18. Decisions to this effect, too numerous to cite,
appear in 39 Cent. Dig. tit. "Perpetuities," �� 4, 5, 45 and 46 and in

16 Dec. Dig. tit. "Perpetuities," �� 6 (10) and 6 (11) etc.
n45 App. D. C. 138 (1916).
"49 App. D. C. 297 (1920).
��49 App. D. C. 297, 299.
44 3 ed., sec. 322.
"51 App. D. C. 260 (1922).
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of itself saves it from the rule against perpetuities.""1 Here
the court cites Rood on Wills " with a reference to a section
which deals exclusively with the suspension of vesting. It
is certainly assumed throughout the opinion that there is a

rule against remoteness in vesting applicable in the Dis
trict, but there is nothing to indicate by what course of rea
soning the court arrived at that conclusion. It is sub
mitted, however, that one of the courses of reasoning dis
cussed above must have been followed.88
Thus it seems that a rule against remoteness does exist

in the District of Columbia, and that such rule is identical
with that worked out by the English courts. This result
seem highly desirable, if freedom of land titles in com

merce is to be encouraged, and with this rule established
together with the rule of interpretation in favor of vesting,
there is strong assurance that lands generally will remain
freely alienable in the District."9

5. IS THERE EVIDENCE OP A SIMILAR CONCLUSION UNDER SIMILAR

CONDITIONS IN OTHER JURISDICTIONS?

The situation in the State of New York is somewhat the
same as that which obtains in the District. This may be
well shown by a study of the case of In re Wilcox 40 and its
conclusions under a statute similar to our code section,
1023. This statute, like our code section, refers to "future"
estates and covers such interests whether vested or con

tingent. Its direct effect is expressly to prohibit the suspen-

* Italics, the writers.
57 Sec. 310.
38 Here it is interesting to compare the opinion of Cassoday, C. J.,

in Becker v. Chester, 115 Wis. 90, 91 N. W. 87 (1902) in which he

strongly argues that the common law remains in force until clearly
changed by statute.
"O'Brien v. Dougherty, 1 App. D. C. 148 (1893); Richardson v.

Penicks, 1 App. D. C. 261 (1893); Hauptman v. Carpenter, 16 App. D.
C. 524, 528 (1900); Johnson v. Washington Loan and Trust Co., 33

App. D. C. 242, 256 (1909).
"194 N. Y. 288, 87 N. E. 497 (1909). For a discussion of the situa

tion in New York see 7 Birdseye, Cummings and Gilbert's "Consoli
dated Laws of New York Annotated," pp. 7293-7304.
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sion of alienation, but, again like the District act, it provides
no express rule against remoteness in vesting.
In In re Wilcox, the New York Court of Appeals quotes

the New York Revised Statutes, Part II, Ch. 1, Art. 1, sec.

15, which is as follows : "The absolute power of alienation
shall not be suspended by any limitation or condition what

ever, for a longer period than during the continuance of
not more than two lives in being at the creation of the

estate, except in the single case mentioned in the next sec
tion." The opinion then goes on to say that this section
has been the basis of an erroneous but frequently repeated
statement that there was, after the passage of such act,
only one rule against perpetuities in the state, i. e., the rule
that the absolute power of alienation should not be sus

pended for more than two lives in being. This the court

rejects 11
on the ground that the common law rule was a rule

against remoteness in vesting and that such fact must have
been known to the learned men who framed the statutes.

Assuming this to be true, these learned men would have
known that in furnishing a rule against the suspension of

alienation, they would not have covered the ground which
theretofore had been held by the rule against remoteness.
Moreover, the opinion points out, as is indicated, supra, in
connection with the District statutes, the provision that a
fee limited on a fee must vest within the period mentioned
in the statute provides a rule against remoteness for one

type of future, contingent interest. From this it is inferred
that the framers of the statutes were in favor of the prin
ciple which opposed remote vesting and could not have
intended its repeal. The principle, being thus shown to
remain in force, was applied in the decision of In re Wilcox
to a gift of personalty to a daughter for life with gifts over

to her issue who should attain the age of twenty-one and
in the absence of such issue, over. The trust in respect of
issue of the daughter was held bad on the ground that it

might suspend the power of alienation for more than two
lives in being at the creation of the estate, and also on the

"194 N. Y. 288, 297; 87 N. E. 497, 500.
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ground that vesting within two lives in being was required
by the Revised Statutes. (This, of course, sustitutes a

period found in the statutes for the common law period
within which vesting was required to take place.)
That the decision of the case rested mainly upon the rule

against remoteness in vesting, is demonstrated by showing
that the interests of the issue of the daughter could have
been alienated by their joining in a conveyance at any time
after the death of their mother. Thus, there would have
been no violation of the rule against the suspension of

alienation,42 in the sense in which that rule is sometimes
(with doubtful propriety) called the rule against perpetu
ities.43 This judicial recognition of a rule against remote
ness in vesting sanctions the view of the effect of New York
statutes which was adopted by Mr. Chaplin in his valuable
work on "Suspension of the Power of Alienation." 44

It seems proper to add that In re Wilcox will probably
be cited with approval in this jurisdiction since the essen

tial features of the New York Revised Statutes which fur
nished the support for that decision are to be found in the
District code, while the Court of Appeals of the District of
Columbia is committed to the view that a rule against re
moteness obtains here.45 The economic and social interests

42 194 N. Y. 288, 304; 87 N. E. 497, 503.
43 Supra, notes 18 and 30.
44 Chaplin, "Suspension of the Power of Alienation," 2 ed., sees. 1-7,

313-340. But this learned writer's conclusions have been questioned
by Mr. George F. Canfleld, "The New York Revised Statutes and the
Rule against Perpetuities," 1 Col. Law Rev. 224, 228. The decision
in In re Wilcox, has been criticised by Prof. Oliver S. Rundell, supra,
19 Mich. Law Rev. 235 and in a note, 22 Harvard Law Rev. 520.

45 Supra, notes 27, 32 and 35. Decisions in other jurisdictions
where the common law rule seems to have survived the passing of a

statute similar to D. C. Code sec. 1023 may be seen, supra, in note 23

and in Belfield v. Booth, 63 Conn. 299, 27 Atl. 585 (1893); Becker v.

Chester, supra, note 38. In Danforth v. Oshkosh 119 Wis. 262, 97 N.

W. 258 (1903) however, the court appears to hold that the passage
of such a statute makes it the exclusive source of all law on the sub

ject of perpetuities, including both the suspension of alienation and
of vesting.
In Palms v. Palms, 68 Mich. 355, 36 N. W. 419 (1888) it was held
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in favor of such rule would seem to insure its continued

recognition as having the same force and effect as in the
time before the passing of the code."

INTERESTS WITHIN THE RULE

It would be out of place to attempt in this brief discus
sion a complete survey of all interests which have been or

should be held to be subject to the rule against remoteness
in vesting, but a few essential points concerning District
laws in this particular should be indicated. Section 1024
of the District code applies the rule against restraints on

alienation set out in the next prior section of the code, to
terms for years, and the italics at the end of the chapter
apply its entire contents to personal property excepting
"where from the nature of the property they are inap
plicable." This would furnish little support for an original
application of the rule against remoteness to a limitation of

personalty, but again turning to the common law, through
section one of the code, it is found that the rule applies to

bequests of chattels as well as to devises of lands. In one

jurisdiction, indeed, it was held that the statutory rule

against remoteness which excluded the common law rule

that the statutory rule as to realty did not change the common law

rule as to personalty. This would not be true in the District, however,
because of the final provision of sub-chapter one of chapter 24 which

applies all of the contents thereof to personal property, excepting
"where from the nature of the property they are inapplicable."

48 See Ould v. Washington Hospital, 95 U. S. 303, 308 (1877); Hop
kins v. Grimshaw, 165 U. S. 342 (1897) and cases cited, supra, notes

27, 32 and 35. See also Abert & Lovejoy's Compiled Statutes of the

D. C, Ch. 70, sec. 2 (1889). The laws which were common to Mary
land and the District of Columbia before the code, remain in force

by virtue of section one of the code except in so far as they "are in

consistent with, or are replaced by, some provision of this cade."

Such section is an outgrowth of 2 Stats, at Large, 103 c. 15, sec. 1 which

preserved in force the laws of Maryland in that part of the District

derived from that state. U. S. v. Watkins, 3 Cr. C. C. 441 (1829);
DeForest v. U. S., 11 App. D. C. 458, 465-466 (1897). That a rule

against remoteness in vesting was then in force in Maryland is shown

in Dallam v. Dallam, 7 H. & J. 220 (1826) and in Newton v. Griffith,
1 H & G. Ill (1827).
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as to limitations of land did not affect the law as to con

tingent gifts of personalty."
In the prior discussion which presents the view that

all remote contingent interests should be held subject to
the rule against remoteness in vesting, little emphasis has
been placed on the point that the District code is quite clear
in the provision of such rule in the case of the limitation of
a fee on a fee.48 No doubt this would apply whether the
limitation was by springing or shifting use or by executory
devise, and it might be held to apply to the possibility of
reverter after a determinable or base fee.40 If so, the result
would seem desirable as expressive of the general principle
which underlies the rule.

CONCLUSION

It remains only to be said that section one of the code,
pointing to the common law as it does, indicates a con

sciousness of the framers of our laws that some important
matters were not sufficiently covered in their work. What
better reason could there be for following such direction
than to secure certainty of property interests and thus to

encourage the greater economic usefulness of lands and
chattels ?

"In re Tower's Estate, 49 Minn. 371, 52 N. W. 27 (1892).
48 D. C. Code, sec. 1025.
"See Walker v. Marcellus & Otisco Ry. Co., 226 N. Y. 347, 123 N.

E. 736 (1919) where such result is approached under a somewhat sim

ilar statute.



RESTRICTING THE LOCATION OF
UNDERTAKING ESTABLISHMENTS

By D. F. J. LYNCH

T^ARLY in January of this year the establishment of an
^ undertaking business in the 1600 block of Connecticut
Avenue brought the attention of the Local Bar to the ques
tion : Whether an undertaking establishment may be a nuis
ance by reason of location? Residents in that neighborhood,
as represented by the Dupont Circle Citizens Association,
were certain that such an establishment, in that district, was
a nuisance in the popular sense of the word.1 But what is
the legal aspect? May the location of such an establish
ment be enjoined in equity�or may it be controlled by
other means?
This legal problem naturally arises only from urban com

munities. Therefore, due to our comparatively late urban

development, it has not a long history. The first reported
case is not yet forty years old, and even the cases concern

ing cemeteries, which are closely related, date back less
than seventy years. The injuries complained of in the

cemetery cases are identical with those set out in the pe
titions of the plaintiffs in the undertaking cases, and prob
ably result from the same cause, namely, the fall in the
market value of the plaintiffs' property. But in both these
classes of cases, although the loss in value of the surround

ing property is set forth, more stress is laid upon the allega
tions of mental depression suffered by the plaintiffs from
the ever present reminder of the mortality of man.
Both these elements were present in the petition of Ellison

in the case of Ellison v. The Commissioners of the Town of
Washington? which was reported in 1859. The court held
that the burying of dead in public cemeteries is not a nuis
ance but might become one by careless or improvident
modes of interment. However, Equity would not interfere,
the court said, unless the nuisance be clear and estab-

1 Washington Post January 10, and January 17, 1926.
2 58 N. C. 57; 75 Am. Dec. 430.
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lished. Discussing the alleged mental effect of the cemetery
upon the plaintiff the court said, "The nuisance which the
law takes cognizance of, is such matter as, admitting it to
exist, all men having ordinary senses and instincts, will
decide to be injurious The rule is long settled in
Courts of Equity that discomfiture or injury caused by a
lawful business properly carried on must be physical and
not such as merely depends on the taste or imagination."
In another old case decided in 1880, the court held likewise
that a burial ground near a dwelling was not a nuisance
per se. "The Law protects," said the court, "against real
wrong and injury combined but not against either or both
when fanciful." s

Following these two decisions, although in a case con

taining the added allegation that the cemetery was "un
sightly," because of weeds and need of grading, the Su
preme Court of Vermont in Woodstock Burial Ground As
sociation v. Hagen, in 1896, refused an injunction.4 in
1900 the Supreme Court of Pennsylvania held that the al
leged contamination of adjoining wells was not proved,
and an injunction was refused.5 In discussing this same

question in 1903, the Supreme Court of Nebraska' said that
to enjoin a cemetery the evidence must show that the burial
of the dead will injure life or health, by corrupting either
the atmosphere or the waters. In like manner the Supreme
Court of Arkansas said in the case of McDaniel v. Forest
Park Cemetery Co.' that a cemetery is not a nuisance per se,
and that the unpleasant reflections suggested by its prox
imity will not alone warrant equitable interference.
The same conclusion has been reached in the cemetery

cases by the Texas Court of Civil Appeals.8 In the most

3 Monk v. Packard, 71 Me. 309; 36 Am. Rep. 315.
4 68 Vt. 488; 35 A. 435.
sWahl v. M. E. Cemetery Assn. of Wllliamstown, 913 Pa. St. 197;

46 A. 913.
"Braaseh v. Cem. Ass'n of Evan. L. Ch. Soc, 69 Neb. 300; 95 N. W.

646.
'246 S. W. 874.
"Elliott v. Ferguson, 37 Tex. Civ. App. 40; 83 S. W. 56. Sherman v.

Crawford, 127 S. W. 1075.
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recent case there considered it was said that while a ceme

tery is not a nuisance per se, it may be so located and oper
ated as to become a nuisance.9 The phrase, "it may be so

located," was not necessary to the decision ; and it is an ex

ample of the obiter dicta upon which, as will appear later,
some courts have based their decisions, in granting in

junctions against undertaking establishments.
In 1911" the Supreme Court of Georgia similarly held

that a cemetery was not a nuisance per se, and in its

opinion said that no injunction would issue unless by the

lay of the land the drainage might contaminate waters, and

thereby put in jeopardy the lives or the health of the oc

cupants of contiguous lands. And so the Alabama Court11
has held that a cemetery or place of disposal of the dead
is not a nuisance per se, but that the particular place of

sepulture may become a nuisance in fact, by reason of lo

cation and extent of grounds, as well as by the mode of
burial. But if noxious, deleterious and disagreeable odors

issue, to the discomfort of another in the use of his prem
ises, it is a nuisance in fact. It is an injurious affection

of the senses resulting from physical as distinguished from

purely mental stimulation. Thus here again, as in the Texas

case of Forb v. Theis reference to the location and extent of

the grounds were obiter dicta. And the Supreme Court of

Illinois has decided the same way in two cases." Last year
in the case of the Village of Villa Park v. Wanderers Rest

Cemetery Co., 15 this court said a cemetery may be objection
able or offensive to the taste of adjoining owners, but that

its use cannot be enjoined merely because it is offensive
to the aesthetic sense of such proprietors. Before an in

junction will issue the cemetery must be clearly and satis

factorily proved to be a nuisance, and this is not done by
evidence merely tending to show that it might become a

nuisance.

� Forb v. Theis, 250 S. W. 290.
10 136 Ga. 141; 70 S. E. 1102, Harper v. City of Nashville.
13 Union Cemetery v. Harrison, 101 So. 517.
12 270 111. 11; 110 N. E. 315; Sutton v. Findlay Cemetery Ass'n.

"316 111. 226; 147 N. E. 104.
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Therefore, it oan be safely stated as a rule of law that a
cemetery is not a nuisance per se. That it might become a

nuisance in fact, due to careless and negligent modes of in
terment, is universally admitted. In two cases, cited above,
the courts have said that cemeteries might become nuis
ances in fact by reason merely of their location. There is,
however, no reported case in which a cemetery was held
to be a nuisance, due to its location alone ; and, because of
its inherent nature, such a case is very unlikely to arise.
No association would think of buying up real estate in a

residential district and converting it into a cemetery.
When we come to undertaking establishments, however,

this economic deterant factor is missing. Quite to the con

trary, we must conclude that undertakers have found it
advantageous to leave the strictly commercial streets for
the residential and semi-residential districts. This fact,
of course, means that more individuals join as complain
ants, and the courts have a more difficult question to de
cide. Even the cases granting injunctions, however, agree
that an undertakig establishment likewise is not a nuisance

per se." But in their arguments against bills for injunc
tion, that their establishments are not nuisances in fact, the
undertakers have not met with the success of the ceme

tery associations.
One of the earliest of the undertaking establishment

cases is that of Rowland v. Miller" decided in New York in
1893. The controversy arose not on the question of nuis
ance but upon a restrictive clause in a deed. The court

held that an undertaking establishment, where bodies are

embalmed and prepared for burial and post mortem exam

inations are made, is a business "injurious or offensive to

the neighboring inhabitants" within the terms of a restric

tive agreement. The court, however, carefully restricted

its decision to the facts before it expressly disclaiming any
intention of holding that the business could be abated as a

legal nuisance, saying, "This case is not governed by the

"29 Cyc. 1183; 20 R. C. L. 455, Sec. 70; St. Louis Law Rev. Vol. 9,

p. 52. Irving Spencer.
"139 N. Y. 93; 34 N. B. 765; 22 L. R. A. 182.
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general law as to nuisance but by the force and effect of
the covenants contained in the agreement."
Another case often cited by courts granting injunctions

against undertaking establishments is that of Densmore v.

Evergreen Camp, decided by the Supreme Court of Wash

ington in 1910.18 The case arose under the Washington
Code which defines nuisance as anything which "essen

tially interferes with the comfortable enjoyment of life and

property."
" It was held that the maintenance of an under

taking establishment in a residential part of a city should
be enjoined in view of probable interference with the com

fortable enjoyment of dwelling property, which would be
caused by the depressing effect of the reminders of mortal

ity and by the escape of noxious odors and gases from the
chemicals used in the business. A fact not often noted in

citing this case is that there was strong evidence to show

very probable danger of infection and contagion from flies,
due to the methods of this proprietor. The same court

granted an injunction under this code in Goodrich v. Star-
rett.1* Here, again, the establishment was in operation, and
there was evidence concerning the inadequacy of proper
sewer connections, to constitute it a real physical menace.
In 1917 a Michigan Court in the case of Saier v. Jay1'

held that the opening of a morgue and undertaking estab

lishment, in a resident district, to the depreciation of the
value of neighborhood property may be enjoined as a

nuisance. But there was evidence in this case, also, that
noxious gases did reach adjacent houses. Likewise the

Supreme Court of Nebraska in 1920 sustained an injunction
in the case of Beisel v. Crosby,2" in which the court said that
an injunction was the proper remedy in such a case, al

though the allowance of the writ depended upon the partic
ular facts and circumstances. The establishment there con-

"61 Wash. 230; 112 Pac. 255; Am. Cas. 1912B. 1206; 31 L. R. A.

(N. S.) 608.

"Rem. Code 1915 Sec. 943.

"108 Wash. 437; 184 Pac. 220.
"198 Mich. 295; L. R. A. 1918A. 825; 164 N. W. 507.
M104 Neb. 643; 178 N. W. 272.
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sidered was in operation, and the evidence concerning its
operation, if true, was such as to make it a nuisance in
fact.
Until 1922 the best considered case was that of Cunning

ham v. Miller,21 and it is especially noteworthy for the dis
senting opinion by Eschweiler, J. Holding that an under
taking establishment, in a residential district, operating
to materially depreciate the market value of the resi
dences, and creating dread of contagious disease and dis
comfort from the sights, noises, and odors, was properly
enjoined as a nuisance, the court said that to render it a
nuisance the injury complained of must be substantial
and tangible, and the discomfort created thereby must be
susceptible to the senses of ordinary people. As operated,
this establishment was not above reproach, and Judge
Eschweiler in his comprehensive dissenting opinion
favored the course of the cases of MacKenzie v. F. M. Pauli
Co.22 and Weaver v. Kuchler" in which the operation of
the business was not wholly enjoined, but certain offensive
incidents (as the night light) were ordered eliminated as

a condition imposed by the courts, if the establishments
desired to continue at their then respective locations. In
all the foregoing mortician cases, regardless of the language
used, the courts were in fact deciding cases involving going
establishments so conducted as to cause physical an

noyance.
But during the last two years, the Supreme Courts of

three states have sustained the issuance of injunctions
against undertaking establishments in cases where there
was little criticism of the methods of operation. In Higgins
v. Block" the Supreme Court of Alabama said that the busi
ness of funeral directors and undertakers, though lawful

(as evidenced by the State Code25 establishing the state
board of embalming) and not a nuisance per se, may be-

a 189 N. W. 531; 178 Wis. 22.
22 207 Mich. 456; 174 N. W. 161.
23 17 Okla. 189; 87 Pac. 600.
21 104 So. 429.
25 1923 Sections 688-695.
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come a nuisance under Sections 9271 and 9276 of the Code
if it hurts, inconveniences, or damages another or injures
his person or property. "Inconvenience under the above
sections of the Code," said the court, "must not be fanciful
or such as would affect only persons of fastidious taste
but must be such as would affect ordinary men. Incon
venience includes disturbance and discomfort." The estab

lishing of an undertaking parlor in a popular and long
established residential district was held to "inconvenience"
the residents, and was, therefore, a nuisance under the
Code. In 1924 the Supreme Court of Missouri, in the case

of Tureman v. Ketterlin2* sustained an injunction, saying,
that though an undertaker's establishment is not ordinarily
a nuisance, when it is located, as in this case, in a residence
section of a city, it did constitute a private nuisance. The
third of these and the latest reported case sustaining the

right of a Court of Equity to enjoin an undertaking estab
lishment was decided in Kansas. Sustaining the lower
court in its issuance of the injunction" the Supreme Court

said, last year, that private citizens, owning and occupying
homes in residential sections of a city, have an interest
so far different in character from that of the general pub
lic, in the threatened intrusion of an undertaking estab

lishment, that they may maintain an action to enjoin such
an establishment as a private nuisance.
These three last decisions, all decided the past two years,

contained but few citations even remotely similar to the
case at bar. They indicate a marked disposition in the
courts to grant relief in these cases for which no pre
cedents can be found, but only some striking obiter dicta.
Furthermore in so deciding, these courts have held that
it is not individual, peculiar, fastidious, or weak to be
affected by a consciousness of death. But they have (nec-
esarrily for their holding), taken the less sure ground that
the reminder of mortality is universally deleterious and is
so far mentally harmful as to become legally the equivalent
of physical injury, and therefore a sufficient ground for

* 263 S. W. 202.

"Leland v. Turner, 117 Kan. 294; 230 Pac. 1061.
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injunctive relief even without any sense preception what
ever from such physical cause as odor or infection. In
so doing they have ignored a contrary line of authority,
in cemetery and mortician cases which has much the better
foundation in legal theory.
The case most often quoted and the oldest case on the

precise question is Westcott v. Middleton," decided in New
Jersey in 1887. The court there refused to enjoin an under
taking establishment at the petition of the owner of an ad
joining residence. No noxious vapors were noticed; and
as the court observed, the main feature of offensiveness
resulted from the plaintiff's sensitive nature and repug
nance to anything pertaining to death. "The question,"
said the court, "is not whether the business is detestable to
those who dwell within ordinary limits .... but whether
or not it is of such a character as to be obnoxious to man

kind generally, similarly situated. Before the court can

condemn a trade or calling, it must appear that it cannot
be carried on without injury or hurt to another, and as

I have said, that injury or hurt must be such as would
affect all reasonable persons alike, similarly situated. One
of the tests is that the discomforts complained of must be

physical and not such as depends on taste or imagination."
In 1921 the Court of Appeals of California approved the

Westcott Case, reversing the lower court, in Dean v.

Powell."" The maintenance in a residence district of un

dertaking parlors from which would escape foul and
noxious odors, or which would endanger health from in

fectious and communicable diseases can be enjoined, the
court held, under the Civil Code Section 3479; but such

parlors cannot be enjoined upon the finding merely that

they greatly disturb plaintiffs in the comfortable and quiet
enjoyment and free use of their premises, in that the plain
tiffs will be annoyed and mentally and physically depressed
and their health thereby injured, and their property de

preciated in value. In view of the contrary holding in the
Densmore v. Evergreen Case it is interesting to note that

28 43 N. J. Eq. 478; 11 A. 490.
M55 Cal. App. 545; 203 Pac. 1015.
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the definition of nuisance by the Codes of Washington and
California are very similar.
In 1918 the Supreme Court of Washington in the case of

Rea v. Tacoma Mausoleum Association" distinctly held
that no injunction would issue against a business which
was causing a decline in adjacent property values and was

opposed by merely sentimental objections, without more.
With no evidence of the presence of fumes or drainage, to
affect the physical senses or the health of those in the neigh
borhood, the building of a mausoleum, it was held cannot
be enjoined. The court distinguished the Densmore Case
which up to this time had often been cited as authority that
an injunction would lie against the establishment of an

undertaking business in a residential district. "That de

cision," said the court, "rests not on the mere unpleasant
ness attending the close proximity of the dead bodies, but
also upon the fact as therein stated, that 'there is evidence

tending to show that noxious odors, and gases, especially
those arising from the deodorants used in cleansing the

premises would permeate the home of the respondants, that
there is danger of infection and contagion from the proxim
ity of the morgue, and the possibility of flies passing from

one place to another'." Continuing, the court said, "No
decision has been called to our attention, wherein any court,

awarding injunctive relief, rested upon the sole ground
of the mere presence of a cemetery or other place of sepul
ture, unattended by injurious or offensive drainage or

fumes, .... and our search leads us to believe that no

such decisions have been rendered."
Just last June the Supreme Court of Kentucky, in a well

reasoned and comprehensive decision, in th case of Pear
son & Son v. Bonnie31 also followed the Westcott Case
The court held that equity will not enjoin the operation
of an undertaking establishment in a residence district
because of mental annoyance and depression and deprecia
tion in property values suffered by adjacent owners, where
the risk of contact is nil, and the risk of odors from dis-

80 103 Wash. 429; 1 A. L. R. 541; 174 Pac. 961.
81 209 Ky. 307; 272 S. W. 375.



RESTRICTING UNDERTAKING ESTABLISHMENTS 361

infectants is small. Reviewing all the cases the court said,
"even a lawful business, if conducted in an inappropriate
manner or in an inappropriate place may be enjoined as a

nuisance; as for instance, a rendering plant in a thickly
populated and residential neighborhood. But in such state
of case, the injury or annoyance which warrants relief is
of a real and substantial character, and such as impairs
the ordinary enjoyment, physically, of the property within
its sphere. If the injury complained of however be merely
a sentimental one though it be accompanied by a deprecia
tion in market value of surrounding property, there is no

nuisance in the legal sense." The business is not inap
propriately located, the court said, merely because the value
of adjacent property decreases and the sentiments and feel
ings of the owners are touched. And in support of this
statement the court cited the case of Albany Christian
Church v. Wilborn,52 among others, wherein the erection
of a negro church in a white residential neighborhood
could not be enjoined.
Thus it would appear that the better opinion on the law

of nuisance as it pertains to cemeteries and undertaking
establishments is that laid down in the Westcott Case and
restated in these last three cases from California, Washing
ton and Kentucky. The decisions on the other side have

evidently been misled by the obiter dicta already mentioned
in some of the early cases in which injunctions were issued.
The facts present in those early cases, however, presented
a different situation; for the establishments complained of
were in operation, and there was evidence to show that
the methods employed made the establishments nuisances
in fact.

Remembering the facts before the courts, in those early
cases, it is interesting now to note how far they went:

beyond the demands of the decision rendered, in such state
ments as the following. "But whatever is offensive or

makes life less comfortable is a nuisance," said the court
in the Densmore Case. From this statement it could be

33 112 Ky. 507; 66 S. W. 285; 23 Ky. Law Rep. 182.
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readily implied that the court considered the mere mental
effect of the proximity of such a business a physical in
jury. In the opinion in the Seder Case we find the court

saying, "Cheerful surroundings are conducive to recovery
from disease, and cheerful surroundings are conducive to
the maintenance of vigorous health in a normal person.
.... Mental depression, horror and dread, lower the

vitality, rendering one more susceptible to disease, and re

duce the powers of resistance. The effect of an undertak

ing parlor and morgue is to deprive the home of comfort
and repose to which the owner is entitled." While in
Beisel v. Crosby the court said, "Though the defendant was
not prompted by malice or by any evil design and meant

only to exercise the privileges of citizenship, he failed to
show proper respect for the property rights and personal
feelings of the plaintiffs when he opened his undertaking
establishment in their midst. He was in the wrong when
he encroached on the repose, the comfort and the freedom
of their homes and weakened their power to resist disease."
The above statements were made by the courts, despite the
fact that in no one of these cases did the decision rest solely
on the depression of the market value of the real estate
in the neighborhood, and the mental effect of an undertak

ing parlor on the people in that section.
In each instance there was also from fumes or drainage

a physical contact by odor or infection. Yet the above
statements led many courts to reason�this mental influence
is universal, and it is so grave as to affect health, hence
relief must be afforded. But this is to say that in a resi
dence district, such an establishment is a nuisance per se by
reason of its mental affect. Any other reasoning would be
at attempt to say�in this instance, the mental effect is such
as to demand injunction: But that is to measure a mental
effect�a thing which, apart from a concomitant physical
effect, the law declines to do. It would seem, therefore, that
the cases contrary to the Westcott Case are unsound in

theory. Are they to be justified on that fertile ground of

judicial legislation, the ground of necessity? It would seem

not. The recent development of another legal instrument
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seems more applicable to the problem. This legal develop
ment is, of course, city zoning.

Good zoning demands first a good state enabling act for
zoning.33 Then second the ordinance or police power regu
lation must be reasonable and impartial, and based on the
health, safety, morals and general welfare of the commun

ity." That all communities do not follow these two rules, is
well illustrated by Edward M. Basset, Counsel for The Zon
ing Committee of New York35 who cites an example wherein
"a recently proposed zoning ordinance of a New York
suburban village asserted that thereby the village was di
vided into one residence zone or district from which all two-
family and multi-family houses were excluded along with
all churches and hospitals, stores, public garages, laundries,
and factories." This, on its face, is, of course, an abuse of
the police power.
Like other establishments which have been affected by

the decisions of the Zoning Commissions the undertakers
have brought their complaints to the courts. Two cases

were brought against an undertaker in Minnesota in 1920."
The undertaking establishment proprietor defended his site
by attacking the city ordinance. The court found the or

dinance a reasonable exercise of the police power and
issued an injunction against the undertaker. An under
taker named Osborn in 1918 sought an injunction to re

strain the city of Shreveport*7 from enforcing a zoning
ordinance, attacking the right or power of the city to zone

itself. The court found that the enabling act, granted by the
State, was legal, and said, that under statutory authority
to restrict the location of all nauseous and unwholesome
businesses a municipality may restrict the business of an
undertaker. In the same manner in California in 1920 an

"Opinion of Justices, 127 N. E. 525; and Clement v. McCabe, 177 N.
W. 722.
"Lincoln Trust Co. v. Williams Bldg. Corp., 229 N. Y. 313. (1920.)
88 Nat. Mun. Rev. Vol. xiii, No. 9, Sept. 1924.
58 St. Paul v. Kessler 146 Minn. 127; 178 N. W. 171; Meagher v.

Kessler, 147 Minn. 182; 179 N. W. 732.
"Osborn v. City of Shreveport, 143 La. 932; 79 So. 542.
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undertaker named Brown tried to enjoin the officials of the

city of Los Angeles38 from enforcing the city's zoning or

dinance with the same result.
Zoning however is no panacea, or as stated by Mr. Bas

set,39 "The sooner municipalities can understand that zoning
is not a panacea the better for all concerned." As in the
case of other police regulations the zoning ordinances are

strictly or literally construed. Thus in Koebler v. Penne-
weir� suit was brought to restrain the defendants from

carrying on an undertaking business in a certain district.
The plaintiffs based their case on Section 3586A of the Re
vised Statutes of Ohio which provided that it shall be un

lawful for any person, company, association or firm to
establish a morgue on any street or part of street upon
which there are dwelling houses, unless the owners or oc

cupants within two hundred yeards give written consent.
The court decided that an undertaking establishment was
not a morgue in the usual parlance. The defendant had
no intention of receiving dead and holding the same for

identification and the injunction was therefore denied.
There is another point wherein zoning does not solve

our difficulties, and that is, in always forseeing the extent
and the direction of the development of our residential dis
tricts. The zoning commissions in our cities, today, are

constantly at work conducting hearings, making decisions

concerning the newer residential developments, and chang
ing old decisions which are no longer useful. Neverthe
less spurred on by competition and the knowledge that
some kinds of business are more successful the closer they
are situated to the residential district, some enterprising
business man opens his establishment on the edge of the
restricted section to later experience the residential develop
ment move toward his site; or he is quick enough to get
into a new district before it is zoned. The Booth Under

taking Company experienced the former good fortune in

"Brown v. Los Angeles, 183 Cal. 783; 192 Pac. 716.
** Same as 35 Supra.
40 75 Ohio St. 278; 79 N. B. 471.
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1922 in the State ofWashington." Suit was brought to en

join the company from opening their undertaking parlors.
Their location was on the edge of a residential zone but
just outside it. The residential development was, however,
movnig that way, but no change had as yet been made
in the zoning ordinance. The court held the business was

not a nuisance per se and in the district where the de
fendant intended to locate such businesses were authorized,
and the injunction was therefore denied.
The local incident, the opening of an undertaking estab

lishment in the 1600 block of Connecticut Avenue, is an ex-

ample of an enterprising business man moving into a dis
trict just before the hardworked Zoning Commission got
around to zone that particular district. The City of Wash
ington has been given the power by the Federal Govern
ment enabling it to zone itself, and through the ordinances
of the Zoning Commission we have a rather comprehen
sive zoning system. Nevertheless the commission over

looked this particular district until its attention was called
to it by the opening of this undertaking establishment. The
only way of assuaging the injured feelings of the members
of the Dupont Circle Citizens Association was the passing
of a new zoning ordinance at the hearings of the Zoning
Commission, January 21, 1926, barring further invasion by
undertakers into this district without the consent of three-
fourths of the property owners within two hundred feet
of the proposed site,42 and allowing the citizens of this
district to point out to the commission that they had asked
for a zoning ordinance about a year ago, and thus generally
to express their opinion of the efficiency of the Zoning
Commission.

Up to the present time there has been no movement to
zone out of a district any business establishment, which
is not a nuisance per se. The zoning ordinances are

usually expressly limited to future development. The
usual history of our cities has been the slow but steady
"206 Pac. 976.
42 Hearings of the Zoning Commission of the District of Columbia,

January 21, 1926.
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decline in property values of the resident real estate, due to
the encroachment of business until that district in turn
becomes a business section and property values increase

again. Zoning systems, however tend to perpetuate resi
dential districts. Where, therefore, one undertaker, for

example, gets established in a district before the zoning or

dinance is made the zoning system will tend to give this

enterprising firm, if it be a corporation, a small perpetual
monopoly. Because of the rapid development and shifting
of the residential districts in all our American cities, we
will not have to face this problem in the immediate future,
but it is a problem that zoning, as we know it today, has
not solved, and one which the students of municipal cor
porations look forward to with great interest.



SANCTIONS AND INTERNATIONAL
PEACE

By O. R. McGUIRE

HP HE argument ad auditores has recently been advanced
in distinguished quarters that force in the attain

ment of international peace is a fetish and that those who
contend an international court without sanctions to enforce
its decrees would be ineffectual are not only blind and sav

age advocates of force but are singularly ignorant of the
history and achievements of the noblest and most powerful
of political tribunals.1 Such an argument requires exam

ination.
A state has been defined as a body of free persons, united

together for the common benefit, to enjoy peacefully what
is their own, and to do justice to others.2 It has also been
defined as the politically organized impersonation of a

people of a given country;8 but whatever may be the cor

rect definition, there is no escape from the fact that it is
composed of individuals who may be one people, as is now
the case of France, or several peoples, as was the case of

Austria-Hungary. It is not only proper, but necessary in

any consideration of proposed machinery for the attain
ment of international peace, to consider the machinery in
use for the attainment of peace within a state.
Peace within a state�municipal peace�is secured

through certain rules of conduct, interpreted by courts and
enforced by sanctions of the state. The rules of conduct
are either deliberately prescribed by the state or adopted

1 Senator William E. Borah, The Forum, Vol. LXXIV, No. 2, pages

240-245; James N. Rosenberg, Precedent For a World Court (1925)
25 Columbia Law Rev. 783. In answer, Fosdick, Virginia Quarterly
Review, July, 1925, says "merely to go through the motions of putting
a law against war on the statute books is a tragic futility. Even

when such a law is backed up by a code and a court as Senator Borah

proposes, the result is largely meaningless."
2 Chishohn v. Georgia, 2 Dallas, 456.
3 Bluntschli, Die Lehre von Modernen Staat, i. p. 24. See also Jhering,

Der Zwek in Recht, i p. 307, where a state is defined as "die Form

politisch organisirte Volkperson eines bestimmen Landes."

367
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through usage and lapse of time, being a mixture of ar

bitrary standards and received rules of morality.4 The
latter are so much a part of the daily experience of civilized

peoples that they are not open to question. Their religions
prescribe certain rules of conduct and teach that violations
thereof will be followed by punishment and that their ob
servance will be followed by rewards, either in the present
or in the hereafter. The Supreme Spirit, or God, of such
religions is both an avenging and a rewarding super

power. Many of the great stories and poems of the World's

literature teach retributive justice in some form or other

and for present purposes it is immaterial whether such

justice is to be in the present or in the hereafter for the

fact remains that the fear of punishment and the hope of

reward.are the sanctions of religions and find a large place
in literature. The peoples have had little opportunity to

forget such sanctions for taboos, temples, priests, literature
and innumerable contacts in their daily life serve as con

stant reminders.
There is abundant evidence, however, that the fear of

punishment and the hope of future reward are insufficient
to secure observance on the part of every one of the moral

code and it was learned early in the history of mankind
that such sanctions were insufficient to secure observance
of public and private rights and performance of correla
tive duties and so the religious sanctions were supple
mented by the physical force of the individual insisting on

his rights and later of the group of which he was a mem

ber.0 No one knows exactly how long man relied upon self-

help to assist the sanctions of religion to maintain his

rights for even primitive societies have some form of or

ganized force to maintain peace within the society, or

group. The Vigilant Committees of the California gold
fields are good examples of how civilized man cooperates

* See Maine's Ancient Law for an account of the origin of law. See

also Seagle, A Christian Country in Vol. VI, No. 22, pp. 226-227, The
American Mercury, for some modern applications of the rules of

religions.
5 Maine's Ancient Law.
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with his fellow men to secure his rights when there is no

organized government to secure them for him.8 The sanc
tions of religion and of the state are not mutually exclusive
but on the contrary are mutually cooperative;7 and there
appears never to have been any clear distinction between
moral law and man-made law.8 Whatever may be con

sidered as the source and composition of law as enforced
by states for the protection of the rights and duties of their
people, the means employed in the enforcement thereof
have and now consist of the organized force of such states.
Mankind brought over from a religious life to the aid of
government in securing public and private rights the fear
of punishment and the hope of rewards but in so doing,
physical force and material rewards to operate in the pres
ent were substituted for subjective force and future re

wards of his religion. For instance, all organized states
maintain police, courts, places of confinement and execu

tion, etc., for such of their subjects as transgress their law.
Does any man who is not an idle dreamer believe that in
the present state of society, municipal peace may be se

cured without sanctions? Who would be so foolish as

to urge the substitution of the Golden Rule and the inef
fective force of public opinion for the police, courts and

jails of Chicago, New York , or even of Dayton, Tennessee?
The man who would urge that we may scrap the ex

perience of mankind in the attainment of some measure of

municipal peace when we come to deal with international

peace is worse than an idle dreamer!

8 Porter, Papers of San Francisco Vigilance Committees of 1851 in

Academy of Pacific Coast History Publications, Vol. 1; Mary Floyd
Williams, History of the San Francisco Vigilance Committee of 1851,
in University of California Publications in History, Vol. XII. See also

Paxson's History of the American Frontier, pp. 559-560.
1 For instance, in- the Spanish Inquisitions, persecutions of the

Huguenots, punishment of witchcraft in New England and the Dayton,
Tennessee, trial of Scopes. See Chamberlain, the Legislatures and the

Schools, American Bar Association Journal, Vol. XI, No. 8, pp. 492-494.
See also Seagle, op. cit.

8 Adv. Aristogeiit, p. 774, Dig. 1. 3. 2. See also Hooker's Eccl.

Polity, I. C. 18, id c. 3. c. 8; Article I, Charter of Pennsylvania.
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If, without sanctions, neither the moral law nor muni

cipal law can be, or ever has been enforced, how can it be

seriously argued that rights and duties between states can

be secured without sanctions? If, in the last analysis, man
in his relation to his God and to his fellowmen must be

compelled by sanctions; how can it be suggested that
states�groups of individuals�will perform their duties
and observe the rights of other states in the absence of
sanctions and particularly when it is established that the
level of intelligence and morality of a group is far below
that of the average individual of the group? Furthermore,
there is not as much in common between an Oriental and
an Occidental as there is between two Occidentals or two
Orientals and there is not as much in common between an

American and an Englishman as there is between two of

either group. In other words, there is little likeminded1-
ness between different peoples; difficulties and misunder

standings do not decrease as the diversities increase.9 If

sanctions are required to secure peace within a state, it
would appear to follow that greater sanctions are required
to secure peace between states. The states prescribe their
rules of conduct, establish courts to interpret and apply
them, and the organized force of the state stands ready and
able not only to secure the submission of controversies

arising therein to its courts but to secure compliance with

"Ross, Social Psychology, pp. 43-62, 338-365; Elwood, Introduction
to Social Psychology, pp. 170-187; Cooley, Social Organizations. See

also Giddings' Principles of Sociology, pp. 132-196 and Descriptive
and Historical Sociology, pp. 124-185. Ex-Senator Root in his paper
on the Codification of International Law read October 3, 1925, before
the Inter-parliamentary Union recognized the difficulty of one state
in its relations with another state when he said: "The great diffi
culty in settling international quarrels has ordinarily arisen from
the fact that the only alternative has been war or surrender which
would mean humiliation. This difficulty is increased by the con

tinually advancing democratic control over foreign affairs; because
the people of each country are apt to see only one side of the con

troversy; to assume that their own country is completely right; and
to regard any concession whatever by their government as a betrayal.
It is popular in every country for the Press to stress chiefly the

arguments in that country's favor."
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the mandates of the courts. It is futile to talk of inter
national peace until such sanctions obtain between states
and the whole past and present history of the relation of
governments to each other demonstrates beyond perad-
venture of a doubt the truth of this statement.10 We are
not required to roll back the pages of history to the Pax
Romana of Imperial Rome for facts in support of this
statement. America had a "league of Friendship" in the
Articles of Confederation and a learned writer viewing its
sad end said:

"A union resting upon sentiment, a government de
pending upon the good will of the members, are only
the make believes of amiable enthusiasts or the cheats
and counterfeits of quacks and sophists. The only
security for union must be found in the strength of
the central government." "

The Articles of Confederation established a Congress
without sanctions and it was a colossal failure even as

between the thirteen colonies composed of peoples far more
10 See Recollections of Thomas R. Marshall, New York Times, October

10, 1925, where he said: "There are those lovely and altruistic souls

who dream that force has left the world forever, but I am not among
the number. The decrees of courts are obeyed because there is knowl

edge that if needful the full force of the state will be put behind

them and the decrees of a world court will not be of any compelling
force against a power of any moment unless it has force back of

its decree. The millennium is not yet here." Rappard, International
Relations viewed from Geneva (1925), page 114, says that "As long
as a system of universal compulsory arbitration will not have been

set up the outlawry of war will remain a mere phrase." He also

says, page 129, "But arbitration alone, if it is sufficient to decide
which of two litigants, if recalcitrant, is to be outlawed, is quite
insufficient to outlaw war and still more to prevent war by enforcing
peace." He further says, page 4, that "As in the course of history
the instinct of preservation drove individuals into organizing their

groups into states, so, I am convinced, states cannot indefinitely live

together on the surface of the globe without organizing themselves
into some kind of larger political unit for the mutual protection of

its component parts."
11 Oliver, Alexander Hamilton, An Essay on American Union, p. 137.

Washington is said to have cried out in agony that "Influence is not

government."
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homogeneous than are the peoples of various nations of

today." The defects were remedied by the Constitu
tion of 1787 when the central government was given sanc

tions to establish and maintain the public and private
rights of the individuals and of the states. Even so, local
jealousies, comparable to the present day jealousies of na

tions, kept the central government more or less impotent
for many years and it required the Civil War to demon
strate that it had sufficient sanctions to coerce a state to
the performance of its duties within the union." No argu
ment is herein made that there should be an United States
of the World, but unless the various nations delegate suf
ficient of their sovereignty to a common organization with
sanctions sufficient to require recalcitrant states to observe
the rights of others and to perform its duties to the others,
international conflicts will continue as in the past and
as they even now exist."
A World Court operating without sanctions cannot se

cure world peace any more than the Continental Congress
12 Ibid, pp. 135-136: "The citizens hardened their hearts, preferring,

like Pharaoh, to endure the murrain, the locusts, and the darkness,
rather than abandon their mean jealousies, their rivalries at once

sordid and malicious; rather than part with, or delegate a single
shred of local sovereignty to clothe the shivering and naked Federal
Government. Finally in their madness they fell upon each other;
each beginning looking merely for advantage to itself in injury to its

neighbors but as time went on seeking injury to its neighbors even

as an end desirable in itself." See also, Fiske's Critical Period of
American History, p. 137.

18 Senator Borah quotes Hamilton as saying that: "It has been
observed to coerce the State is one of the maddest projects ever de
vised. The thing is a dream. It is impossible." But history has
changed. In Virginia v. West Virginia we find a former Confederate
officer, then a justice of the Supreme Court of the United States, sug
gesting that if West Virginia did not comply with the mandate of
the Court, means would doubtless be found for compelling her to
do so. For the judicial history of this case, see 206 U. S. 290; 209
id. 514; 220 id. 1; 222 id. 17; 231 id. 89; 234 id. 117; 238 id. 203; 241
id. 521; and 246 id. 565.

"Rappart op. cit. page 136, says that "Sanctions, that is, the legiti
mate and collective use of force to uphold the authority of interna
tional law, are implied in Article 10" of the League of Nations.
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operating without sanctions could secure peace between
the thirteen colonies. It cannot be argued from the suc
cessful accomplishments of the Supreme Court of the
United States that a World Court operating without sanc
tions could be equally successful in settling international
disputes. Such an argument overlooks entirely the basic
fact that the Supreme Court of the United States is one of
the three coordinate branches of the Federal government;
that the charter of government and the laws made in pursu
ance thereof are the supreme laws of the land; and that the
submission of disputes to and obeyance of the decrees of
the Supreme Court are backed by the great executive power
of the Federal government. The Supreme Court does not
concern itself either with securing submission of disputes
to it or with enforcement of its decrees. As was pointed
out by Warren :

"There is a very prevalent mistake about the Su
preme Court and the enforcement of its judgments and
decrees. The Court does not enforce them. That duty
lies ultimately on the Executive through the medium
of such inherent powers as he possesses and of such
statutory means as Congress may provide.""

Before the Civil War the Supreme Court agreed with
Hamilton that no sanctions had been provided for enforcing
its decrees against the states of the Union 16 but, as herein
before stated, the Civil War demonstrated that sanctions
did exist for coercing a state to the performance of its duty
in the Union and since that time no state has refused to

"Charles Warren, The Supreme Court and the Sovereign States.

"Kentucky v. Dennison, 24 Howard, 66. Senator Root has said that:
"Laws ito he obeyed must have sanctions behind them; that is to say,
violations of them must be followed by punishment. That punish
ment must be caused by power superior to the law breaker; it cannot
consist merely in the possibility of being defeated in a conflict with
an enemy. Many states have grown so great that there is no power

capable of imposing punishment upon them except the power of
collective civilization outside of the offending state." 1915 Wash
ington Conference for Judicial Settlement of International Disputes,
p. 32.
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obey a decree of the Supreme Court. Prior thereto there
were many instances where a state either refused to ac

cept as binding a decree of the Supreme Court or to accept
a decree as a precedent in similar cases." Had it not been

proven during the lapse of years that there existed sanc

tions to enforce the decrees of the Supreme Court, there is
little doubt but that the Union must have long since dis
solved with strife following in its train. In other words,
the history of the Supreme Court instead of proving that
a World Court could maintain international peace without
sanctions tends to prove the exact opposite as any Ameri

can lawyer with only a passing knowledge of the institu
tions of his country should know.
The argument that the Pan-American Union proves sanc

tions in international matters to be a fetish18 also tends to

prove the contrary. Pan-Americanism is inextricably
linked with the Monroe Doctrine and the United States pro
claims to the world that it is an American doctrine to be

enforced by the United States.1' The states of Latin America
fear the power of the United States and practically all are
members of the League of Nations. They are casting about

" Ohisholm v. Georgia, 2 Dallas, 419, Vol. 1, Warren's History of

the Supreme Court, p. 100; In Re Corn Tassel, 5 Peters, 1, Vol. 11,
Warren's History of the Supreme Court, pp. 192-195 ; Cherokee Nation

v. Georgia, 5 Peters 1, Warren's History of the Supreme Court, pp.

205-229; New Jersey v. New York, 3 Peters, 461, Vol. 11, Warren's

op. cit. pp. 230-233; Johnson v. Gordon, 4 Calif., 368; Ohio v. Com

mercial Bank, 7 Ohio, Part 1, 125; In Re Booth, 3 Wise. 1, 49, Vol. 11,
Warren's op. cit. pp. 532-535; Miller v. Nichols, 4 Wheat, 311; Vol. 1,
Warren's op. cit. pp. 366-374; United States v. Judge Peters, 5 Cranch,
115, Vol. 1, Warren's op. cit. pp. 374-389. See, also, pp. 528-540.

18 Borah, op. cit.
a Oliver, op. cit. pp. 358, et seq: "It [The Monroe Doctrine] amounts

to a plain declaration that for certain objects, which are well under

stood, the United States are prepared to spend their substance and the

lives of their citizens until they are victorious or ruined. If another
nation chooses to dispute their pretensions it has a perfect right to
do so. There is no legality in them that makes that power which

refuses to conform a moral outcast. The sanction is not in the con

science of mankind, but in the strong arm of a formidable people."
See also Hughes, Proceedings of the American Bar Association, 1924.
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for some counteracting force sufficiently strong to pro
tect them from the United States. United States marines
and gunboats have a way of appearing off their coasts
which is disconcerting to them.20 The Pan-American Union
is merely a center for diffusion of information between the
peoples of the Western hemisphere and it is performing a

great educational work. It is not a modern Amphictyonic
League and it will contribute to the satisfied peace of the
American hemisphere only to the extent the leading Latin
American states are admitted to an equal fellowship in the
maintenance of the peace of that hemisphere. At present,
it is the material and military force of the United States
which gives the Monroe Doctrine its vitality and furnishes
the motive power in Pan-Americanism.21 Thus it is that
the Pan-American Union offers no proof in support of an
argument that sanctions in the attainment of international
peace are a fetish. On the contrary, such proof as may
be drawn from the history and accomplishments of Pan-
Americanism supports a contrary argument.
Should we remain of the opinion that our traditional

freedom from foreign entanglements must continue and
that we should not become members of any concert of
world powers in the establishment and maintenance of a
World Court supported by sufficient sanctions to secure

the submission of all disputes to the court and obeyance
of the decrees when rendered, let us not play the part of an
ostrich and delude ourselves and others in the belief that
international peace may be secured without sanctions con

sisting, if need be, of the financial and military resources

20 Vreeland, The Gunmen of Diplomacy in Vol. VI, No. 22, American
Mercury, pp. 215-222 ; Senor Ezequiel Padilla, a member of the Mexican

Congress complained in an address before the 1925, Inter-parliamentary
Union that: "We always can say (that at one time or the other the

United States has imposed in a certain way on some of the weaker

countries. The people of the United States have not known Latin

America. We could point out many occasions on which our political
movements have been misunderstood."
^Blakeslee, The Recent Foreign Policy of the United States, pp.

71 to 190, inclusive.
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of the world. In other words, in the establishmet of ma
chinery for international peace we may not safely disregard
the religious and municipal history of mankind for fear
we may awaken some day to again find the world in flames.



HENRY SHERMAN BOUTELL � AN
APPRECIATION

By HUGH J. FEGAJV

Mr. Choate used to say that he carried through a long
professional career the impression of charm in thought
and manner which Theophilus Parsons made on him, while
he was a student at Harvard Law School. How much of
the winning address of Choate himself was an unconscious

reproduction of Parsons' delightful way of saying things" !
This vicarious accomplishment is one of the chief solaces
of the law professor�the other side of his power and

responsibility not merely of teaching law but of forming
lawyers. This was the ideal and the accomplishment of
Doctor Henry Sherman Boutell�chiefly to awaken an in

terest in law as a science, or, as was remarked of Story,
"to teach not thoughts but how to think." Doctor Boutell
was unusually well equipped for the work of teaching law
by thorough University training, wide experience at the
bar and in public affairs as well, for he had served many
years in Congress and as United States minister to two

foreign countries. During his nine years of service at the
Law School he taught Constitutional Law, International

Law, Interpretation of Statutes, and he also gave a short

course for First Year men, serving as an introduction to

the study of law. While he was very effective in his First

Year course, his best work was done in the field most con

genial to him, Constitutional Law. His predecessor as Pro
fessor of Constitutional Law in the School was Chief

Justice Seth Shepard, Chief Justice of the Court of Appeals
of the District of Columbia. The literature of Constitu

tional law is vast, but Doctor Boutell seemed able to

add even to it from other fields of knowledge. His memory
for dates and for historical detail was remarkable. His

students will remember how he would transpose, seemingly
on the instant, a date from the Gregorian to the Russian

calendar.
He was deeply interested in everything at the School

which made for legal scholarship, in the Law Journal, the
377
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law clubs and in special lectures delivered at the School

by men prominent in legal work, which he believed gave
an added interest and inspiration for the study of law. He

kept well abreast of the work of other scholars in Con
stitutional Law, as is proved by the many reviews of new
books on that subject which he wrote for the Georgetown
Law Journal. A fair conception of the range of his papers
in the Journal may be obtained by reference to the list
of some of his many contributions, appended in the note.1
He spent his summers abroad, investigating original
sources of constitutional government and history, and sev

eral of his articles were the fruit of these researches. He
was Commencement Orator at Georgetown in June, 1918,
and he also delivered the address on the opening of the
academic year at the Law School, October 1, 1913.
Doctor Boutell was one of the most popular of the law

professors. He was always in demand at Glass Dinners,
'A Visit to the Judicial Committee of the House of Lords and the

Hearing of a Great Case, Georgetown Law Journal, Vol. 9, No. 3, p.

13, Nov., 1921.
Book Review. Two Great Teachers of the Law�The Nature and

Sources of 'the Law, by John Chipman Gray, 2nd Ed. Essays on Con

stitutional Law and Equity, by Henry Schofield. Law Journal, Vol.

9, No. 3, p. 81, Nov., 1921.
Book Reviews. "Mexico on the Verge," by E. J. Dillon. Interven

tion in International Law, by Ellery C. Stowell. Vol. 10, No. 2, p. 47,
Jan., 1922.

The New School of Government and Citizenship at the College of

William and Mary, Law Journal, Vol. 10, No. 3, p. 29, April, 1922.
The Homage of a Great Lawyer and Judge to History, Christianity

and Law. Law Journal, Vol. 10, No. 3, p. 88, April, 1922.
The Old Bailey Revisited. Law Journal, Vol. 10, No. 4, p. 35, May,

1922.
Book Review. The Spirit of the Common Law, by Roscoe Pound.

Vol. 10, No. 4, p. 54, May, 1922.
Was the Treaty of the Holy Alliance an Unholy Fraud? A Question

of Evidence. Law Journal, Vol. 11, No. 2, p. 17, January, 1923.
Book Review. The Constitution of the United States, by James M.

Beck. Vol. 11, No. 3, p. 46, March, 1923.
The Law of the American Constitution, by C. H. Burdick, Book

Review, Vol. 11, No. 3, p. 52, March, 1923.
Book Review. Selden Society, Year Books. Law Journal, Vol. 11,

No. 4, p. 44, May, 1923.
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where his reminiscences and stories were greatly appre
ciated. But though he spoke on such occasions in lighter
vein he always left some elevating influence with the
students. Law students are proverbially sophisticated, and
the law professor who becomes eloquent in the class room

is essaying a difficult feat. Doctor Boutell was always able
to do this successfully, because as Lowell says, he had
the "brave old wisdom of sincerity."
The Domesday Booke Historian of 1923, J. A. Matson,

pays this tribute to Doctor Boutell, which will find an echo
in the hearts of the Faculty and students :

Every section and every man has his favorite professor,
but the whole class, one and all, appreciated the lectures
of Doctor Boutell on Constitutional Law. His masterly
discussions of the evolution of Constitutional Law, rang
ing from legal philosophy to minute details of the progress
of Anglo-Saxon institutions, inspired every man in the
class. Doctor Boutell made these lectures something never

to be forgotten.



BOOK REVIEWS
D4MAGES, PROFITS AND ACCOUNTING IN PATENT, COPY

RIGHT, TRADE MARK AND UNFAIR COMPETITION
CASES�by Hugh K. Wagner, Thomas Law Book Company, St.
Louis. $7.50.

Of the 361 pages of text 60 pages are devoted to patent
cases on profits and damages. Thirty-two pages are re

prints of articles on other subjects and the rest of the book
is taken up with statements of Copyright, Trade Mark and
Unfair Competition law, 45 pages being devoted to account

ing in such cases. There is a table of cross indexed cases

covering 42 pages and an excellent 128 page index which
makes everything in the book readily accessible.
There is a good statement of the history of our statutes

on profits and damages and the early treatment of the

subject by the courts. The author endeavors to distinguish
profits from damages and to indicate when each can be

recovered and how they can be ascertained. Although the
book bears copyright date of 1926 our faith is stretched by
frequent reference to a case decided in 1915 as "a very
recent decision." Moreover the statutory history makes no

reference to the very important amendment to R. S. 4921

relating to accountings made as long ago as February 18,
1922. And the interesting instructive philosophic opinion
of Judge Mayer on accounting in radio cases in Kintner v.

Atlantic, 294 F. 136, is not referred to. We note with inter

est the list of ten cases decided since Westinghouse v. Wag
ner in which there was a total recovery of $4,800,000.
The discussions of Trade Mark and Copyright law gen

erally are interesting and sometimes novel, although their

immediate connection with accounting is not always clear.

The author says "Discussion of the subject of damages
has taken us into a somewhat extended field. * * *

At all events it has seemed to me that I should not en

cumber the work with appendices containing statutory law
and regulations," which is a relief from the padding be

coming so common in present-day law books. There is

much of good in the book but it is not the complete
vademecum needed for conducting an accounting.

KARL FENNING.
380
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FEDERAL DEPARTMENTAL ORGANIZATION AND PRACTICE�
by George Cyrus Thorpe. West Publishing Company, St. Paul,
Minn., and Vernon Law Book Company, Kansas City, Mo. 1925.
1027 pp. $12.

Rapid trend toward administrative control is the outstand
ing feature of present-day American government. This
follows naturally from ambitious legislative programmes,
especially within the past fifteen years, providing for gov
ernment regulation of business and of the affairs of the

individual, without a corresponding increase of judicial
machinery. Statutes prescribe restrictions, prohibitions or

services in general terms; executive departments and inde

pendent establishments take their missions from such
statutes and create offices for promulgating executive in

terpretation of such missions and for determining whether
or not resulting regulations are complied with or for im

posing penalties for failure. Such regulations have the
force of law if they conform to the statute they are designed
to enforce.
As late as the first decade of the present century only an

infinitesimally small percentage of the people ever came in
contact with the federal agencies if we except patrons of
the post office and veteran pensioners. The extent to which
that situation is reversed today may be estimated by the
fact that there is one federal executive employee for every
200 inhabitants of this country; in other words, there is a

field force of half a million men under the President dis
tributed over the United States, observing the people to see

that they obey some 10,000 federal statutes, inspecting to de
tect avoidances, collecting fines and revenues, granting
hearings to aggrieved claimants, planning and executing
public works, and rendering vast services to the people.
The last-named class of functions affords the citizen a

goodly measure of consolation for whatever burden he

may find in the weight of regulation and prohibition, for
it is safe to say that no other government even approaches
this one in the generosity of its public services notably
exemplified in the Department of the Interior (which origi
nated out of the idea of creating a "home department" in
contradistinction to the foreign and war departments), the
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Department of Agriculture, the Department of Commerce,
and the Department of Labor. Indeed, in practically all
the executive departments we find service features, as, for
example, the Public Health Service under the Secretary of
the Treasury.
And that public health should be grouped with finance

suggests some of the anomalies of the organization of
the executive branch of our government. This was not,
it must be remembered, the creation of a day or the solution
of a task-problem made at a single sitting, assuming a

mission and a set of conditions, but it was the gradual
growth of the American generations to meet the developing
conditions that the dreams of wildest fancy scarcely could
have pictured. As, year by year, the resources of the coun

try have unfolded, the scope of governmental activities has
been broadened by congressional acts prescribing new

functions that have been added to existing executive de

partments or assigned to new departmental or other crea
tions under the President.
It is but natural, therefore, that the aggregate of the

resulting vast array of federal functions should not be an

entirely logical arrangement with a nice division of duties

perfectly comprehensive yet free from duplication. To the

contrary, the executive branch of the federal government
has been characterized by high authority as a hodgepodge�
a bewildering maze of offices.
Such is the atmosphere of "departmental practice" as

described in this pioneer text book, "Federal Departmental
Organization and Practice." The author obviously has
taken for his mission the ambitious task of placing between
two substantial covers a complete guide for doing business
with the government. He meets the task logically by a

graphic analysis of the executive branch from which the

many important establishments emerge in a general plan
of presentation stating (1) the general mission of the estab
lishment; (2) its historical, and especially its statutory,
development; (3) its detailed activities or functions; (4)
its organization showing the distribution of functions to
the various offices; (5) a bibliography or list of publications
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pertinent to the establishment described; (6) rules for the
admission of attorneys and rules of practice before that

establishment, and (7) special comments applicable to the
establishment under discussion.
The book is arranged in fifteen "parts."
Part I is a general description of the office of the President

and Executive Establishments.
Part II is given to the Department of State, referring par

ticularly to the various diplomatic divisions, the Economic

Adviser, Visa Office, Division of Passport Control, Foreign
Service School, and the Office of the Solicitor (of especial
interest to attorneys in the matter of claims against foreign
governments and extradition).
Part III contains 144 pages devoted to the Department of

the Treasury. Laws and regulations governing the recog
nition of attorneys, agents and others representing claim
ants and others before the Treasury Department and its

offices are fully set forth. Separate chapters deal with the
Federal Farm Loan Bureau, Office of the Treasurer of the
United States, Comptroller of the Currency, Public Debt

Service, Bureau of Internal Revenue (including "Confer

ence and Practice requirements"), the Income Tax Unit,
Miscellaneous Tax Unit, Accounts and Collections Unit,
Prohibition Unit, Bureau of the Budget, Public Health

Service, Customs Service (including rules of practice and

procedure before the Board of United States General Ap
praisers and rules of the United States Court of Customs

Appeals).
Part IV covers the War Department with its various mili

tary services and bureaus as well as the Bureau of Insular

Affairs, Inland Waterways Corporation, War Credits

Board, Board of Engineers for Rivers and Harbors, War

Transaction Board, etc.
Part V shows the organization of the Department of

Justice.
Part VI is the Post Office Department wherein there are

special regulations governing the admission of attorneys
to practice.
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Part VII shows the organization of the Navy Department
which includes the Marine Corps.
Part VIII presents the Department of the Interior, giving

the rules for the recognition of attorneys, etc., with separate
chapters for the General Land Office, Office of Indian

Affairs, Bureau of Pensions (reciting the various classes
of pensions and pension laws and methods of procedure to
obtain a pension, as well as instructions for the preparation
of evidence in pension claims), Bureau of Education,
Bureau of Reclamation, National Park Service, Alaska Rail
road, and Board of Indian Commissioners.
Part IX contains two chapters, one for the Department of

Agriculture and one for its subordinate Weather Bureau.
This department is charged with the enforcement of a large
number of regulatory statutes, such as Food and Drugs,
Meat Inspection, Virus, Tea Inspection, Plant Quarantine,
Insecticide, Packers and Stockyards, Filled Milk, Food Pro
ducts Inspection, and Grain Futures Acts, and with the ad
ministration of the Federal Aid Road Act.

Part X is the Department of Commerce with twelve

chapters representing the Bureaus of Census, Foreign and
Domestic Commerce, Fisheries, Lighthouses, Navigation,
Standards, Mines, Coast and Geodetic Survey, Geological
Survey, Steamboat Inspection, and Patent Office.
Part XI is the Department of Labor with five chapters

wherein the Bureau of Immigration, Bureau of Naturaliza

tion, Women's Bureau and United States Employment
Service are separately discussed. The operation of the

Immigration Act of 1924 is fully described with rules for

executing petitions for immigration visas and applications
for re-entry permits. Naturalization procedure is set forth.
Part XII contains thirty chapters devoted to such inde

pendent establishments as the Interstate Commerce Com

mission, General Accounting Office, Civil Service Com

mission, Federal Reserve Board, Board of Tax Appeals, War
Finance Corporation, Alien Property Custodian, Tariff

Commission, Employees' Compensation Commission, Pan
ama Canal, Federal Power Commission, Federal Narcotics
Control Board, United States Shipping Board, Bureau of
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Efficiency, Federal Board for Vocational Education, Smith
sonian Institution, Commission of Fine Arts, Personnel
Classification Board, Federal Trade Commission, Veterans'
Bureau, and others.
Part XIII includes the various international establish

ments, such as claims and boundary commissions and the
Pan-American Union. Rules of Practice before the inter
national commissions are set down in full.
Part XIV is the Joint Committee on Printing.
Part XV is the Court of Claims. Here we have some in

teresting charts showing the steps to be taken in a suit as
well as in a new trial.
There are forty-eight other organization charts which

show at a glance the proper office to be consulted for any
particular class of business.
The book is completed by a 130 page index which makes

it an easy matter for anyone, no matter how unfamiliar
with government business and organization, to find quickly
just what office should be consulted and to ascertain how to
go about any particular business. The text is supported
by a wealth of citations in footnotes.
This volume represents no small industry�a task re

quiring care and patience. It should be invaluable to the

lawyer everywhere; to members of Congress whose con

stituents appeal to them for many varieties of information
and service ; to departmental employees themselves to show
them their relation to the vast number of other government
agencies and to enable them to guide citizens to other

offices; and to the student of government.
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Munroe Smith, former Professor of Roman Law in the
Graduate Department of the Law School, died recently in
New York City. Professor Munroe Smith was born De
cember 8, 1854, the son of Dr. Horatio Southgate Smith, a
distinguished physician of New York. He received the
degree of Bachelor of Arts from Amherst in 1874 ; the degree
of Bachelor of Laws from Columbia University in 1877,
and honorary degrees from Gottingen, Columbia, Amherst,
and Louvain. He taught history in Columbia College, 1883
to 1891, but from 1891 to 1922, when he resigned from
Columbia to go on a tour of the world, he taught chiefly
law subjects, Roman Law being a special and congenial
field. He taught Roman Law in the Graduate Department
of Georgetown Law School from 1901 to 1922. He pub
lished several books on history and diplomacy, Bismarck
and German Unity, 1898; 3rd Edition, 1922; Out of their
own Mouths, 1917, an analysis of the German position
during the World War, and Militarism and Statecraft,
1918, on the same subject. He was also the author of
articles on legal subjects in Harpers Classical Dictionary,
Laylor's Cyclopedia of Political Science, and other maga
zines and cyclopedias. An appreciation of his work will

appear in an early number of the Georgetown Law
Journal.
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NOTES ON RECENT CASES

CARRIERS�Requirement of Notice of Claim under Cummins Amend
ment.

. Since the passage of the Act of March 4, 1915, chap. 176, known as

the Cummins Amendment, there has been a series of decisions, in
volving points of considerable importance and interest to shippers
throughout the country, in which the Supreme Court of the United

States has undertaken to interpret various provisions of the Act. A

very fruitful source of litigation has been the last proviso of the Act,
which, as construed in Barrett v. Van Pelt, 268 U. S. 85, reads as

follows :

"Provided further, that it shall be unlawful for any such common

carrier to provide by rule, contract, regulation, or otherwise a shorter

period for giving notice of claims than ninety days and for the filing
of claims for a shorter period than four months, and for the institu

tion of suits than two years: Provided, however, that if the loss,
damage, or injury complained of was due to delay or damage while

being loaded or unloaded or damaged in transit by carelessness or

negligence, then no notice of claim nor filing of claim shall be re

quired as a condition precedent to recovery."
The latest pronouncement of the Supreme Court upon the questions

raised by this proviso is contained in the case of Chesapeake & Ohio

Railway Co. v. A. F. Thompson Mfg. Co., decided March 8, 1926, and
reported at 70 L. ed. 364. The case was brought up from the Supreme
Court of Appeals of West Virginia upon a writ of certiorari, after a

judgment there rendered in favor of the respondent manufacturing
company (95 W. Va. 670). The facts of the case are as follows: The

petitioner, at the request of the Thompson Mfg. Co., supplied it with
two box cars to be used in transporting sheet metal stoves from

Huntington, W. Va., to Kansas City, Mo. The stoves were shipped
in good condition, and arrived at their destination in due time and
without apparent mishap. The seals on the cars were unbroken and
the cars themselves appeared to be in perfect weather-tight condi
tion, giving no evidence of leakage. Nevertheless, a large number of
the stoves were so rusted as to be quite useless. Although the bills
of lading purported to exempt the carrier unless notice of claims should
be given in wrting within four months of the time of delivery, the
respondent made no attempt to prove compliance with this require
ment, nor any actual negligence on the part of the carrier, but relied
wholly upon proof of delivery to the carrier in good condition and
delivery at the destination in bad condition as fixing the liability of
the carrier under the above quoted section of the Cummins Amend
ment.

The United States Supreme Court, in an opinion by Mr. Justice
Stone, reversing the judgment of the West Virginia Supreme Court of
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Appeals, held that the words "carelessness or negligence," as used
in the Amendment in exempting shippers from giving written notice
of claims for damage, refer only to cases of negligence or misconduct

actually proven, and not to those cases where liability attaches to the
carrier as a result of the "presumption" arising when the carrier
delivers in bad condition goods received by him in perfect condition.
Therefore, since in this case the shipper proved no actual negligence,
but relied simply upon the "presumption" following delivery in bad

condition, he was not within the terms of the Amendment, and was

still under the necessity of giving written notice of claim as a con

dition precedent to suit. By his failure so to do, he was barred from

recovery. Georgia, F. & A. R. Co. v. Blish Milling Co., 241 U. S. 190.
In the first portion of the proviso, Congress recognizes and impliedly

sanctions the validity of stipulations by the carrier that notice of claim
be given, at the same time that it places a limitation upon such

stipulations in point of time. Yet, by the respondent's argument,
the next clause absolutely and in all cases abolishes the requirement
of notice of claim, for the respondent urges that even where the only
basis of liability is presumed negligence, the clause makes notice

unnecessary; and clearly, in every case where the carrier is liable at

all, there is at least presumed negligence. As was said by Mr. Justice

Strong, in Hall v. Nashville & Chattanooga Ry. Co., 13 Wall. 367:

"The law raises against him (the carrier) a conclusive presumption
of misconduct or breach of duty, in relation to every loss not caused

by excepted perils." It is obvious, then, that if the respondent's con

tention�that the second portion of the proviso makes notice of claim

unnecessary even where there is only presumed negligence�is correct,
that portion of the proviso must be construed as 'dispensing abso

lutely with the requirement of notice, in every conceivable case. But

the proviso cannot be so construed; for this would involve the manifest

absurdity of Congress regulating, in one clause of the Amendment, a

requirement which it utterly abolishes in the next clause. It follows

that, by the express words of the proviso, the respondent's contention

fails, and a distinction must be taken, for the purposes of a rational

construction of the clause, between the "carelessness or negligence"
by which the goods are damaged in transit, and a mere presumption
of negligence.
As illustrating the inherent reasonableness of distinguishing, in

regard to the requirement of notice of claim, between cases of actual

negligence, established by positive proof, and cases where negligence
is merely presumed from delivery of goods in bad condition, the follow

ing language of the Court in Barrett v. Van Pelt, 268 U. S< 85, is most

forceful:
"There are such differences between liability without fault and

that resulting from negligence that Congress upon good reasons plight
permit carriers to require notice and filing of claim within the specified
times where the carrier is without fault, and forbid such a require-
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ment in the cases referred to where the loss results from the carrier's

negligence. Notice and filing of claim warns the carrier that there

may be need to make investigations which otherwise might not appear
to be necessary; and if notice of claim is given and filing of claim

is made within a reasonable time it serves to enable the carrier to take

timely action to discover and preserve the evidence on which depends
a determination of the merits of the demand. As to claims for

damages not due to negligence, in the absence of notice, there may
be no reason for anticipating demand or to investigate to determine
the fact or extent of liability. But as to damages resulting from
carelessness or negligence, it reasonably may be thought that the

carrier has such knowledge of the facts or has such reason to expect
claim for compensation to be made against it that the carrier should
not be permitted to exact notice and filing of claim as a condition

precedent to recovery. No other basis of classification seems as well

supported in reason as the element of carelessness or negligence."
There are several cases which show the tendency of the Supreme

Court to adhere to a rather strict construction of the proviso in ques

tion, and to sustain, in all cases not expressly within the excepting
clause, stipulations in the bill of lading requiring notice of claim to

be given within a specified time.

In Georgia, Florida & Alabama Ry. Co. v. Blish Milling Co., 241
U. S. 190, a case arising before the Cummins Amendment became

effective, it was held by the Supreme Court that a case of misdelivery
of goods was comprehended by the term, "failure to make delivery"
in a bill of lading, requiring notice of claim to be given in the event

of a failure to make delivery, and that the giving of notice was a

condition precedent to the bringing of an action for the loss. The

language of the Court, speaking through Mr. Justice Hughes, will
bear quotation:
"When the goods have been misdelivered there is as clearly a

'failure to make delivery' as when the goods have been lost or

destroyed; and it is quite as competent in the one ease as in the other
for the parties to agree upon reasonable notice of the claim as a

condition of liability. It may be urged that the carrier is bound to
know whether it has delivered to the right person or according to
instructions. This argument, however, even with respect to the partic
ular carrier which makes a misdelivery, loses sight of the practical
object in view. In fact, the transactions of a railroad company are

multifarious and are carried on through numerous employees of
various grades. Ordinarily, the managing officers and those respon
sible for the settlement and contest of claims would be without actual
knowledge of the facts of a particular transaction. The purpose of the
stipulation is not to escape liability, out to facilitate prompt investi
gation. And, to this end, it is a precaution of obvious wisdom, and in
no respect repugnant to public policy, that the carrier by its contracts
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should require reasonable notice of all claims against it, even with

respect to its own operations."
Barrett v. Van Pelt, 268 U. S. 85, was a case arising after the Cum

mins Amendment became effective. This was an action for a delay
in shipping goods. The stipulation in the bill of lading, requiring
written notice of claim, had not been complied with, and the claimant

sought to bring the case within the second clause of the proviso. The

Court was of opinion that, to secure a proper construction of the

clause, the word "damaged" must be read "damage," and the comma

after "unloaded" omitted, so as to make the clause read: "Provided,
however, that if the loss, damage, or injury complained of was due
to delay or damage while being loaded or unloaded or damage in

transit by carelessness or negligence, then no notice of claim nor

filing of claim shall be required as a condition precedent to recovery."
The Court proceeded as follows: "We hold that the second clause

must be read as above indicated�that carelessness or negligence is an

element in each case of loss, damage, or injury included therein, and

that, in such cases, carriers are not permitted to require notice of
claim or filing of claim as a condition precedent to recovery." As a

result of this interpretation, "it was incumbent upon the respondent
to show loss, damage, or injury due to delay by carelessness or neg

ligence of the company." Since the respondent failed to show that

the delay was caused by negligence of the carrier, the judgment in
his favor was reversed.

Davis, Director-General v. Roper Lumber Co., 269 U. S. �, 46 Sup.
Ct. Rep. 28, a case decided shortly after Barrett v. Van Pelt, was

an action for misdelivery of goods, in which it was held that the law

as laid down in Georgia, Florida & Alabama Ry. Co. v. Blish Milling
Co., supra, had not been changed by the Cummins Amendment so far

as the requirement of notice of claim was concerned. Mr. Justice

Butler, in holding that a case of misdelivery was not within the

second clause of the proviso, said:
"As construed by this Court, the second proviso embraces three

classes: (1) Loss, damage, or injury due to delay; (2) Damage while

being loaded or unloaded; (3) Damage in transit. Clearly, misdelivery
is not in the first or second class, and, unless it is in the third class,
the proviso does not apply. The context shows that the phrase 'in

transit' was not intended to have the broad meaning attributed to it

by the state court. In the proviso, claims on account of damage
'while being loaded or unloaded' are separate and distinct from those
for '�damage in transit.' The creation of the former class would be

wholly unnecessary and inappropriate if the latter is to be taken to

include both classes. Loading precedes, and unloading follows, transit.
In the ordinary and usual meaning of the word, 'transit' ends before

delivery at the destination. Misdelivery is not mentioned in the

proviso; and the language used is inconsistent with and negatives
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any intention to include claims for damages on account of misdelivery
in the class defined as damage in transit.''

The substance of these decisions is that the second clause of the

proviso in question is to be strictly limited in its effect to the cases

specifically enumerated therein; that negligence is an essential element

of each case mentioned; that such negligence must be actual, not

merely presumptive; and that a misdelivery, whether negligent or not,
is not within the meaning of the clause. Outside the rather confined

limits of the clause, as thus construed, a failure to give notice of

claim, when such notice is required by the terms of the contract,
still remains a bar to any recovery against the shipper.

B. F.

CONDITIONS�GENERAL RESTRAINT OF MARRIAGE.

In Wilmington Trust Co. v. Houlehan, 131 Atl. 529, the court re

affirmed a universally recognized exception to a general principle of
law on which the authorities are much in conflict.
The case was a bill for instructions by the Wilmington Trust Com

pany, administrator c. t. a. of Arthur Houlehan, deceased, against
Ruby Houlehan, his widow. The essential provisions of the will of
the deceased were: "1. Seventy-five (75) percentage (of the estate) to

go to my wife and child. ... 2. The total sum bequeathed to my wife

and child shall be turned over to the excutors of this will, to be
invested by them in high class securities, to net a maximum of income,
consistent with the safety of 'the principal. These securities shall con
stitute a trust fund and only the income shall be used. In case my

widow remarries, the trust fund shall pass to my daughter. In case

of the death of my daughter, and my wife having remarried, or in case

both my wife and child die, this trust fund shall pass to my father,
mother, sisters, and brothers or their heirs, and the income shall be

apportioned on the same basis as the twenty-five (25) percentage of my
assets as above specified."
The question presented was as to the validity of the provision against

the remarriage of the widow. The court, after enunciating the princi
ple that a condition in general restraint of marriage is void, held that
when such a condition is imposed on a widow in the form of a limita
tion, then it is valid, as being one of the exceptions to the general
rule. The decision continues: "Where estates are affected by a con

dition against marriage, a material distinction is to be observed be
tween those cases where the interest is given in such a manner as to

mark, by way of limitation, the duration of the estate by the con

tinuance of the unmarried status, and those cases where a gift is
made and its duration sought to be terminated by providing that a

subsequent marriage shall operate as a condition subsequent in de
feasance of the gift. Moreley v. Rennoldson, 2 Hare 570; Arthur v.

Cole, 56 Md. lt)0; 40 Am. Rep. 409." An illustration of a case in
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which the provision against marriage took the form of a limitation,
and was held good, is found in King v. Phillips, 1 Houst. 349, where
there was a bequest of a share to the testator's wife "during her

widowhood." It was held that the widow's interest ceased upon her

remarriage, that event marking the boundary of the interest given.
Here there was a gift for life with a provision for its earlier termina
tion and therefore the condition was valid and the widow took the

estate subject to be divested upon her remarriage.
With certain exceptions and modifications, hereinafter stated, con

ditions in general restraint of marriage attached to gifts, grants, be

quests and devises, have always been held void on the ground of

public policy. That a different rule is sometimes applied to personality
may be accounted for by the fact that the administration of realty and

personalty was vested in two distinct courts of law, each applying a

different theory of jurisprudence.
From the thirteenth to the nineteenth century, bequests were always

administered by the ecclesiastical courts. It will be remembered that

previous to this time the temporal courts had jurisdiction over per

sonalty. The ecclesiastical courts being composed of the clergy,
learned in the Roman law, naturally applied the civil law in the dis

tribution of the personal estate. Devises and grants were at all times

under the jurisdiction of the common law courts.

That the development of the law of these two kinds of estates would
not be along parallel lines, and that the decisions rendered by these

two classes of courts would in the main conflict in the theory of the

law, is at once apparent. The application of the civil law is by de

duction, whereas the application of the common law is by induction.

The civil law applies the case to the law; the common law applies the

law to the case. It was inevitable that the intention of a testator would

oftentimes be defeated by applying the principles of the civil law. So it

was that, when the ecclesiastical courts were shorn of their jurisdic
tion over personalty, and the administration of both kinds of estates

was given to the common law courts the latter were confronted with

the task of effecting a reconciliation between the decisions and pre

cedents of the ecclesiastical courts and the common law theory of

promoting the justice of each case on its merits and of fulfilling the

intention of the testator. The judges were reluctant to overthrow the

precedents established by the ecclesiastical courts, and as a result,
distinctions, sometimes more ingenious than sound, were made to

reconcile those two bodies of law, the civil law and the common law.

In the civil law, all conditions in general restraint of marriage
were void. This general rule was a result of the policy of the Roman

law to encourage marriages. The maxim, "Matrimonia debent esse

libera," 2 Kent Com., truly expressed the public opinion of those times.

During the period of the Middle Ages, the text of the Roman law was

copied literally, and this policy became firmly embedded in the civil

law as administered by the ecclesiastical courts. This adherence to
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the Roman law was made the subject of a severe attack by Lord

Loughborough in Starkpole v. Beaumont, 3 Ves. 89.

The general rule, therefore, in the civil law was that all conditions

in general restraint of marriage, whether precedent or subsequent,
whether there was or was not a gift over, were void and the donee or

legatee took the gift absolutely free of that condition. Such, too, was
the rule of the ecclesiastical courts in England, but only as regards

personalty. Jurisdiction as to realty from the very first was under

the common law courts.
This rule resulted in a split in the authorities in this country as to

whether gifts over were or were not necessary as to personalty to

make the conditions valid, depending largely on the extent of the

eagerness of the respective courts to depart from the civil law. This

is not the only point of conflict, but distinctions are also made as to

conditions precedent and subsequent, as to conditional limitations and
conditions subsequent, all of which are for the most part artificial

and arbitrary.
Notwithstanding the irreconcilable decisions on certain phases of

this subject, certain propositions may be laid down which are sup

ported by the weight of authority both in this country and in England:
Conditions Against Remarriage�A gift, bequest or devise to a widow

on condition that she does not remarry, or until she remarries, is a

valid condition, even if there is no gift over. This will not be

considered as a condition subsequent, or a general restraint against
remarriage, but merely as a limitation. The distinction between a

limitation and a condition is that in a limitation, the testator or

grantor thinks, not of restraining marriage, but primarily of limiting
the enjoyment of the estate ; while in a condition, the essential feature

is the intent to restrain marriage. In interpreting or construing a will,
the intent, as gained from the whole instrument rather than the form,
will govern the courts in their decisions, there being a tendency toward

holding the provision a limitation. The distinction may be regarded
as one drawn for judicial convenience in an effort to depart from the

civil law.

Conditions Against Remarriage�Conditions Precedent: 1. Where

there is a condition precedent in general restrint of marriage, and

there is a gift over, the condition is valid, both as to realty and

personalty. 85 Va. 509; Ransdell v. Boston, 172 111. 439. Whenever
there is a gift over, it shows the clear intent of the testator to give
the estate to the grantee or legatee only on condition that the would-
be recipient fulfill all the necessary requirements. Should he fail, then
the grantor or testator, by the gift over, intends the gift not to be

forfeited, in the sense that the estate is to go back to the donor or

his heirs, but the gift is to go to another, and the courts always
favor a vesting in a grantee or legatee, in preference to a forfeiture.
That these conditions precedent are held valid is probably due to the
fact that, if the condition were void, or valid and never performed,
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there would be no vesting of the estate in either case. Since the
estate has never vested, if the condition is void, or if valid but never

performed and there is a gift over, these conditions may as well
be construed as valid, so as to vest the estate in the remainderman.
2. "Where there is a condition precedent in general restraint of mar
riage and there is no gift over, the condition is void as to personalty
and valid as to realty. Gough v. Manning, 26 Md. 247; Mann v.

Jackson, 84 Me. 400. The reason for the distinction between personalty
and realty as to the validity of the conditions is probably the result
of the difference in the application of the civil and common law rules.

Conditions subsequent: Where there is a condition subsequent in
general restraint of marriage, it is void, both as to personalty and

realty with or without gift over. There is a conflict of authorities as

to whether a condition subsequent in general restraint of marriage
as to realty, with a gift over, is void, but the better doctrine seems

to be that such conditions are merely to be construed as "in terrorem."
There seems to be an exception to this rule, however, and that is that
if the testator intended not to restrain marriage but to provide for

the children, then the gift over, in a condition subsequent as to realty,
will be held good. Jones v. Jones, 1 Q. B. D. 279.

The courts have been almost unanimous in holding general restraints
as unreasonable and void, with reference to first marriages. A dis

tinction, however, is made between reasonable and unreasonable

restraints. The restraints that have been held reasonable are:

1. General restraint against remarriage by widows. This exception
was a common ground of both the ecclesiastical and common law

courts as widows were excepted from the general rule both in the

civil and common law. Giles v. Little, 104 U. S. 291. 2. Restraints

against marrying certain individuals or persons in specified limited

classes. Tirilay v. King, 3 Pet. 346. 3. Limitations providing that

the donee or legatee reach a certain age, if the age limit be not un

reasonable. Shackleford v. Hall, 19 111. 212. 4. A condition precedent
requiring consent, either of donor, executor or trustee, if there is a

gift over; but if merely "in terrorem," it is void. But if the consent

is necessary only during minority, then there need be no gift over.

Gough v. Manning, 26 Md. 247; Phillips v. Ferguson, 85 "Va. 512.

5. General restraints of marriage which can be construed as con

ditional limitations, or intended solely for the support of the donee.

The latter is held valid on the ground that once the beneficiary
marries, the husband will support her. Then, too, where the gift
is small and there are several beneficiaries, the beneficiaries re

maining unmarried will be considered as having a better claim to the

fruits of the gift, since it may be their sole means of support, than
the one who now has a husband to support her. Mann v. Jackson,
84 Me. 400.
As to the validity of conditions in general restraint of marriage,

the courts are gradually establishing precedents from which, not many
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years hence, may be formulated principles consistent with the funda

mental doctrines of the common law, and from which may be derived

a uniformity of principle both as to real and personal estates.
E. A. M.

CONFLICT OF LAWS�Succession Tax on Tangible Personalty.

At common law the doctrine as to the situs of personalty for the

purposes of taxation was mobilia sequuntur personam, that all per
sonalty, tangible or intangible in form, was taxable at the domicile
of the owner. "This doctrine," said Mr. Justice Gray in Pullman

Palace Oar Go. v. Pennsylvania, 141 U. S. 18 (1891), "grew up in the
Middle Ages, when movable property consisted chiefly of gold and

jewels, which could be easily carried by the owner from place to

place, and secreted in spots known only to himself." With the in
crease in the amount of personalty not immediately connected with

the person of the owner, this fiction broke down to the extent that
the courts came to regard the situs of tangible personalty as the place
where the property was actually found. Green v. Van Buskirk, 5 Wall.

307; Hervey v. Rhode Island Locomotive Works, 93 U. S. 664; Hark-
ness v. Russell, 118 U. S. 663, 679; Walworth v. Harris, 129 U. S. 355;
Story on Conflict of Laws, Sec. 550. The fiction was, however, retained
as regards choses in action, tangible or intangible in form. State
Tax on Foreign-Held Bonds, 15 Wall. 300 (1873). A step further was

taken more recently when the Supreme Court of the United States
sought the economic situs of choses wherever such choses in action
were being used for the economic benefit of the owner, but whose

tangible forms were actually elsewhere. Thus in Metropolitan Life
Insurance Co. v. New Orleans, 205 U. S. 395, the situs of tangible
choses was held to be where they were earning money for the owner

(New Orleans), rather than New York where they were actually
kept.
Mr. Justice Story said in his work on Conflict of Laws, 8th Ed., Sec.

550: "A nation within whose territory any personal property is

actually situate has an entire dominion over it while therein, in

point of sovereignty and jurisdiction, as it has over immovable prop
erty situate there. It may regulate its transfer, and subject it to

process and execution, and provide for and control the uses and

disposition of it to the same extent as it may exert its authority over

immovable property." It may be thus safely stated that the doctrine
of mobilia sequuntur personam in reference to tangible personalty, if
applicable at all, is merely a presumption today and breaks down upon
proof that the actual situs is elsewhere. Lane County v. Oregon, 7
Wall. 72, 77; Railroad Co. v. Pennsylvania, 15 Wall. 300, 323, 324, 328;
Railroad Co. v. Peniston, 18 Wall. 5, 29; Tappan v. Merchants Bank,
19 Wall. 490; State Railroad Tax Cases, 92 U. S. 575, 607, 608; Brown
v. Houston, 114 U. S. 622; Coe v. Errol, 116 U. S. 517, 524; Marye v.
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Baltimore & Ohio Railroad, 127 U. S. 117, 123. As observed by Mr.
Justice Story, in his commentaries just cited, "Although movables are

for many purposes to be deemed to have no situs, except that of the
domicile of the owner, yet this being but a legal Action, it yields when
ever it is necessary for the purpose of justice that the actual situs
of the thing should be examined."
These are the general rules as to taxation of personalty but to what

extent are they applicable to succession taxes? A succession or in
heritance tax is one imposed by the sovereign on a person succeeding
to the property of a deceased person. It is a tax upon the right to
inherit and its validity is determined by whether the law of the
state operates to transfer the title. Hence the Statute of Distribution
of the State imposing the tax must aid in the transfer of the property
to make such a tax valid. "Since at the moment before death the
successor has no interest whatever in the property, and the moment

after death an interest has vested in him, there must have been the

creation or shifting of a legal interest, not the continuance of a pre

existing one; and this requires an act of law." J. H. Beale, Jurisdic
tion to Tax, 32 Harv. L. Rev. 624. For conferring the benefit on the
next of kin or heirs, the sovereign may levy an excise tax, or, as it is
often called, a death duty. Kochersperger v. Drake, 167 111. 122; 14

N. E. 321 (1897). Hence it is clear that a succession tax is one, not

upon the property itself, but upon the right to succeed to property,
to inherit it.

The next question is that of jurisdiction to impose a succession

tax. Taxation is an attribute of sovereignty. Hence, for the sovereign
to tax, there must be jurisdiction or control over the subject-matter
which is to be taxed. Mr. Justice Field put it this way: "The power
of taxation, however vast in its character and searching in its extent,
is necessarily limited to the subjects within the jurisdiction of the

state." State Tax on Foreign-Held Bonds, 15 Wall. 3(H), 319. In the

case of In Re Estate of Swift, 137 N. Y. 77, the question was whether
or not the State of New York, the decedent's domicile, could impose
an inheritance tax on tangible personalty situated in New Jersey. Mr.

Justice Gray, who delivered the opinion of the court, held that the

State of New York had no power to tax under such circumstances

because it fixed as the standard of right the property passing by will
or by the intestate laws. In the course of his opinion he said: "The

effect of this special tax is to take from the property a portion, or

a percentage of it, for the use of the state, and I think it quite im

material whether the tax can be precisely classified with a taxation

of property or not. It is not a tax upon persons. If it is called a tax

upon the succession to the ownership of property, still it relates to and

subjects the property itself, and when that is without the jurisdiction
of the state, inasmuch as the succession is not of property within
the dominion of the state, succession to it cannot be said to occur

by permission of the state." Professor Beale seems to be of a different
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opinion, writing as follows: "While, as has been said, the sovereign
of the situs has entire control over personal property (adverting
apparently to In Re Estate of Swift, supra), as well as the land

there and extends the privilege of succession to it, nevertheless, as

will be seen, almost every common-law state does in fact regulate
the succession of personal property situated within it by the rules

of succession which prevail at the domicile of the decedent. The

sovereign of the domicile, therefore, as well as the sovereign of the

situs, extends to the successor the privilege of taking the property,
since in order to take he must secure a provision to that effect in
the laws of the domicile. It follows that the succession to all per
sonal property, wherever situated, may be taxed at the domicile of
the decedent; and this is usually done. Keeney v. New York, 222

U. S. 525 (1912); Carpenter v. Pennsylvania, 17 How. 456 (1854);
Eidman v. Martinez, 184 U. S. 578 (1902); Gallup's Appeal, 76 Conn.

617; Hopkins' Appeal, 77 Conn. 644; Frothingham v. Shaw, 175 Mass.

59; Mann v. Carter, 74 N. H. 345; Hartman's Case, 70 N. J. Eq. 644."
J. H. Beale, Jurisdiction to Tax, 32 Harv. L. Rev. 628.
In the case of Bullen v. Wisconsin, 240 U. S. 625, 631 (1916), Mr.

Justice Holmes said this upon the subject: "The power to tax is not

limited in the same way as the power to affect the transfer of

property. If this fund had passed by intestate succession, it would
be recognized that by the traditions of our law, the property is

regarded as a universitas, the succession to which, is incident to the

succession to the persona of the deceased. As the states where the

property is situated, if governed by the common law, generally recog
nize the law of the domicile as determining the succession, it may be

said that, in a practical sense at least, the law of the domicile is
needed to establish the inheritance. Therefore the inheritance may
be taxed at the place of domicile."

It would therefore appear that prior to the Frick Case, supra,
double and treble succession taxes were not merely possible, but

customary and legal. The theory was that the situs would release
to the domicile and charge a tax for the release of its right to dis
tribute the property so situated within the state, and the domicile

usually imposed a tax for having distributed the property by its
statute of distribution. This question was settled, however, in a

recent case, Frick v. Pennsylvania, 267 U. S. 472 (decided June 1,
1925). In this case Henry C. Frick died domiciled in Pennsylvania
owning, a large amount of tangible personalty having' its situs outside
the state. Pennsylvania attempted to levy a tax upon this property
by virtue of a statute providing that where a person, domiciled in that
state, died seised or possessed of property, real or personal, a tax
should be laid on the transfer of the property from him by will or
intestate laws, whether that property be in that state or elsewhere.
Pennsylvania contended that this was not a tax upon the property
itself, but a tax upon the transfer of the property, and that, since
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personal property of a decedent passed by the law of his domicile, the
state had a right to tax for the benefit conferred thereby. The
court, being of a different opinion, held that the Pennsylvania statute,
imposing a tax upon this property situated outside the state, was in
contravention of the due process clause of the 14th Amendment of
the Constitution of the United States. Mr. Justice Van Devanter, who
delivered the opinion of the court, wrote: "The Pennsylvania statute
is a tax law, not an escheat law. This is made plain by its terms,
and by the opinion of the state court. The tax, which it imposes is
not a property tax, but one laid on the transfer of property on the
death of the owner. This distinction is stressed by counsel for the
state. But to impose either tax, the state must have jurisdiction
over the thing that is taxed; and to impose either, without such

jurisdiction, is mere extortion, and in contravention of due process
of law. Here the tax was imposed on the transfer of tangible property
having an actual situs in other states, New York and Massachusetts.
This property, by reason of its character and situs, was wholly under
the jurisdiction of those states and in no way under the jurisdiction
of Pennsylvania." In speaking of the right of the domiciliary state
to distribute the property the court added: "Obviously the accepted
domiciliary law could not, in itself, have any force or application out

side that state. Only in virtue of its express or tacit adoption by the
states of the situs could it have any force or application in them."
It can, accordingly, be said that the Frick Case settled the hereto

fore conflicting theories of succession taxes, and that with respect
to this subject, it stands for two propositions: (1) As regards tangible
personal property, having an actual situs in a particular state, the

power to subject it to taxation rests exclusively in that state, regard
less of the domicile of the owner, and (2) The power to regulate the

transmission, administration, and distribution of tangible personal
property on the death of the owner is vested in the state having actual

control of the property, so that the laws of other states have no

bearing, save as that state expressly or tacitly adopts them.
B. F. S.

CONSTITUTIONAL LAW�Search and Seizure.

There are many conflicting opinions in the several states regarding
the validity of a search and seizure made without a warrant, some

holding that reasonable suspicion is sufficient, while others maintain
strict enforcement of the common law rule which holds that an officer

is not authorized to make an arrest for a misdemeanor not committed

in his presence without a warrant unless he has reasonable grounds
to believe it is being committed in his presence.
To understand the common law more fully we must go back to

Magna Charta, wherein the King gave the pledge of the government
that "no freeman shall be taken or imprisoned . . . unless by the
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judgment of his peers or the law of the land." This was followed

by a period of several hundred years, during which there was a

constant struggle between the crown and the people in which the

rights of the latter were gradually expanded. This was the spirit
of English liberties of the common law, but the people of this country
were not satisfied with it, and forced Congress after the ratification

of the Constitution to give them the "Bill of Rights" contained in

the first ten amendments, the fourth of which reads as follows:

"The right of the people to be secure in their persons, houses, papers
and effects, against unreasonable searches and seizures shall not be

violated, and no warrant shall issue but upon probable cause, sup

ported by oath or affirmation, particularly describing the place to be

searched and the person or things to be seized."

The case of Murphy v. State, 151 N. E. (Indiana) 97, throws light
upon this much disputed question. Murphy while driving along a

highway attempted to pass a truck and in so doing forced an ap

proaching motorcycle policeman into the ditch. The officer called

upon him to stop and rode up to the side of the automobile. He

asked Murphy several questions and in so doing noticed a two gallon
jug in the automobile. As the officer saw the jug, Murphy drove away

and the policeman overtook him after he had gone about fifty or sixty
feet. While the car had traveled this distance the man in the front

seat with Murphy had broken the jug and a liquid ran from the

side of the car which had the odor of white mule whiskey. The offi
cer ordered the man to drive to the city hall, where the liquid was

examined and found to be white mule whiskey. The Supreme Court
of Indiana held that this arrest was valid, that it was not made until
the officer saw the liquid run out of the side of the automobile, and
that this, with the odor of the liquid, gave him reasonable grounds
to believe that a felony was being committed in his presence. The

transporting of liquor in an automobile is a felony in Indiana. This
is in accord with the general rule where an officer by any of his
senses is apprised that a crime is being committed he is justified in

making an arrest without a warrant. McBride v. United States, 284
Fed. 416.
"An officer under the common law was not authorized to make an

arrest for a misdemeanor not committed in his presence without a

warrant." I Arch. Grim. Pr. & PI. 7th Am. ed. 103, Note I. Congress
in the Volstead Act made the first and second offense of transporting
liquor a misdemeanor and there are no provisions in the act legalizing
an arrest without a warrant. Hence the common law rules govern.
Under the common law neither a civil officer nor a private citizen
had the right to make an arrest without a warrant for a crime not
committed in his presence except for a felony, and then only for the
purpose of bringing him before a civil magistrate. I Hale, P. C.
587, 590.
In Boyd v. United States, 116 U. S. 616, Justice Bradley said: "As
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was there shown it took its origin in the determination of the framers
of the amendments to the Constitution to provide for that instrument
a "Bill of Rights" securing to the American people among other things
those safeguards which had grown up in England to protect the
people from unreasonable searches and seizures, such as were per
mitted under the general warrants issued under authority of the
government, by which there had been invasions of the home and
the privacy of the citizens, and the seizure of their private papers in

support of charges real or imaginary, made against them. . . . The
principles laid down in this opinion affect the very essence of con

stitutional liberty and security. They reach farther than the concrete
form of the case then before the court, with its adventitious circum

stances; they apply to all invasions on the part of the government and
its employees of the sanctity of a man's home and the privacies of
life. It is not the breaking of his doors and the rummaging of his
drawers that constitute the essence of the offence; but the invasion
of his indefeasible right of personal security, personal liberty, and

private property, where that right has never been forfeited by his
conviction of some public offence."
Chief Justice Taft in Carroll v. United States, infra, draws a dis

tinction between a search of a store, a house, or other structure, for
which an official warrant may easily be obtained, and an automobile,
a ship, or a wagon, where it is not practicable to secure a warrant

because it can readily be moved out of the jurisdiction.
In Weeks v. United States, 232 U. S. 392, in respect of the Fourth

and Fifth Amendments, Mr. Justice Day said: "This protection
reaches all alike, whether accused of crime or not, and the duty of

giving to it force and effect is obligatory upon all entrusted under our

Federal system with the enforcement of the laws. The tendency of

those who execute the criminal laws of the country to obtain con

viction by means of unlawful seizures and enforced confessions should

find no sanction in the judgments of the courts, which are charged
at all times with the support of the constitution."

"Weeks was arrested in the Union Station at Kansas City, Mo., upon
a valid warrant. At the same time some other officers went to his

home, entered without a search warrant and seized certain goods,
which they attempted to introduce as evidence at the trial. "Weeks

petitioned the court to return the goods as not obtained under a valid

warrant. The Court allowed his petition.
In the case of In re Swan, 150 U. S. 637, involving a seizure by a

Federal officer of property under apparent authority of a dispensary act
of South Carolina, the Court held that the act did not authorize

the search without a warrant and that a search without a warrant

was made at common law.

In Pickett v. State, 99 Ga. 12, the Supreme Court of Georgia held

that though an officer is given authority by statute, without warrant
to arrest for an offense committed in his presence, he has no right
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upon suspicion or from information derived from others to arrest a

citizen and search his person for a hidden weapon; he is not to be

regarded as committing an offense in the presence of the officer

where the weapon is hidden and not perceivable by the officer. Also

see McBride v. United States, supra.

In Garske v. United States, 1 Fed. (2nd) 620, where a search was

being made of a soft dring parlor for liquor, upon a search warrant,
and Garske entered with a package under his arm which had the
outline of a bottle, the proprietor motioning him to leave, the officers

immediately pursued and arrested him. It was held that this was an

offense committed in the presence of the officers and that they had

reasonable grounds to suspect that the defendant had a bottle of

liquor under his arm.

On the other hand, in Snyder v. United States, 285 Fed. I,
where the circumstances would seem almost equally suspicious,
it was held that the officer did not have reasonable grounds
for the arrest. The defendant while crossing the street with the
neck of a bottle protruding from his pocket was seen by an officer

and immediately placed under arrest. It was held that the arrest was

unlawful as made upon mere suspicion only and without reasonable

grounds.
In the case of Allen v. State, 183 Wis. 323, while the defendant was

peacefully walking down the street, he was accosted by a police officer
who asked him whether he had any liquor on his person. He replied
in the affirmative and was arrested. The Supreme Court of Wisconsin

held that the mere fact that a pedestrian admits he has liquor on his

person is not sufficient evidence of a violation of law to justify an

arrest without warrant, the Court saying: "Popular demand for

enforcement of the Prohibition Act adds nothing to and detracts

nothing from the duty of public officials in construing and applying
the law as it is. The legislature may amend the law, but until it does
public officials must obey the law as they find it. An arrest without
a warrant has never been lawful except in the cases where the public
security requires it."

The most widely discussed case along this line is Carroll v. United

States, 267 U. S. 132, 69 L. ed. 543, 45 Sup. Ct. Rep. 280. The facts
are briefly as follows: Two federal agents representing themselves
to be working for the Michigan Chair Co. gained information that the
Carroll brothers were "bootleggers" and one evening invited them to
their apartment. The defendants and another man came and offered
to sell three cases of whiskey. The price was fixed and they said

they would have to go to the east end of Grand Rapids to get it.
The whiskey was never delivered nor any reason given for its non

delivery. About a week later the agents saw the same men driving
toward Detroit in an Oldsmobile roadster and followed them as far as
East Lansing, where they lost sight of them. Two months later,
while these federal officers were on patrol duty on the highway be-
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tween Detroit and East Lansing, they saw the defendants pass in
the same automobile they had seen on the previous occasion. They
stopped them and searched the car, where they found sixty-eight
bottles of whiskey and gin behind the upholstery of the seat. They
arrested the men and seized the liquor. The defendants contended
that their constitutional rights were violated and that these officers
did not have reasonable grounds to suspect that a misdemeanor was
being committed in their presence.
The Supreme Court held that these officers had reasonable grounds

to believe that liquor was being transported in this automobile, that
the search of an automobile engaged in the transportation of in

toxicating liquor is not prohibited by the Fourth Amendment to the
federal constitution. They held that the Fourth Amendment is to be
construed in the light of unreasonable searches and seizures, and that
the right to search for and seize does not depend upon the right to
arrest the one in charge of it, when the arrest is made without a

warrant. The Court took judicial notice that this road between
Detroit and Grand Rapids was a highway that was being used by
"bootleggers," that their being on this road coupled with the fact that

they had previously offered to sell liquor to the prohibition officers,
constituted sufficient reasonable grounds to justify the officers in mak
ing the search and seizure, and that this was a misdemeanor being
committed in their presence.
Mr. Chief Justice Taft drew a distinction between the security of a

man's dwelling and of his automobile, in respect to his constitutional

rights regarding search and seizure without a warrant. Congress in
the Volstead Act placed a penalty of one thousand dollars upon any
officer who entered any house or dwelling without a warrant, unless
he had reasonable grounds to believe that a misdemeanor was being
committed therein. This clearly shows the intent of Congress to make
a dwelling secure against unreasonable searches.

Is it, however, logical to reason that because Congress did not place
a similar penalty upon a search of a man's person or automobile
without reasonable cause, that this should be more liberally construed
in favor of the government. Although Chief Justice Taft in his de

cision attempts to set out that this is not intended to clothe the

over-zealous officer with too much authority, there is ground to believe

that the case will do that very thing if it is to be construed literally.
Justice Ethridge in Moore v. State, 103 So. (Miss.) 483, said: "I believe

the officers charged with enforcing and administering the law are equally
bound to observe the law. I do not believe in outlaw law enforcement.

In other words, I do not believe either in making outlaws of our

officers or in clothing them with plenary power, to arrest and search

on mere rumor, suspicion or hearsay testimony."
There are statutes which give a customs officer the right to search

without a warrant any person, or his goods, as he enters the United

States, but there is an obvious distinction between this and searching
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a person already within the jurisdiction. The mere fact that the

mode of travel has changed should not empower an officer to make

an arrest without a warrant. It was more difficult to make an arrest

under the common law, and in this day of fast moving vehicles, the
policeman and the law violator are on equal terms so far as fast

moving vehicles are concerned. The officer if he suspects a person
of transporting liquor can pursue him to his destination, and then

procure a warrant. If the violator escapes him, he can telegraph or

telephone ahead to have the car stopped.
Mr. Justice McReynolds, dissenting in the Carroll Case, supra, con

tended that the Volstead Act did not annul the accepted common law
rule regarding arrests made without a warrant for offenses not

committed in the officer's presence. The Act reads in part as follows:
"When any officer shall discover any person in the act of trans

porting in violation of law any intoxicating liquors in any wagon,

automobile, or water craft, or other vehicle, it shall be his duty to

seize. . . . He shall take possession of the vehicle and arrest the

person or persons in charge thereof." Commenting on this decision,
Judge McReynolds said: "Let it be observed that this section has no

special application to automobiles; it includes any vehicle. . . .

Certainly a criminal statute is always to be strictly construed. The

words, 'Shall discover ... in the act of transporting in violation
of the law' cannot mean 'shall have reasonable grounds to suspect
or believe that such transportation is being carried on.' To suspect
and to discover are wholly different things."
In Agnello v. United States, 70 L. ed. 1, revenue agents had informa

tion that the defendants had formed a conspiracy to sell narcotics in

New York in violation of the Harrison Act. They raided the place
where the conspirators met and were in the act of exchanging cocaine.
One of the officers was sent to search Agnello's house immediately
after the raid, the house being located several blocks away. He entered
without a search warrant and at the trial the government attempted
to introduce in evidence a can of cocaine which this policeman had
found at the residence. The Court held that this search without a

warrant was in violation of the Fourth Amendment, and that the
search of the man's dwelling was not to be regarded as an incident
of the arrest.
That the present trend is to give the public official more power to

arrest is evidenced by the provision of U. S. Revised Statutes, Sec.
970, which provides that where an officer seizes an automobile without
a warrant and the facts do not justify a conviction, the officer may
escape costs or damages by showing that he had reasonable cause

for the seizure.

A. W. J.
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CONTRACTS�Third Party Beneficiary.

When two parties enter into an agreement whereby a third is to
be tendered a performance, there is created a relationship called,
generally, a contract for the benefit of a third party. There attaches
to such contracts certain rights and liabilities the nature and extent
of which depend in varying degrees upon (1) circumstances under
which the relationship arose; (2) interpretation by the courts, and,
(3) in many jurisdictions, upon statute.
The case of Baxter v. Camp, 71 Conn. 245, is illustrative of (1) the

part played by circumstances under which the relationship arose and

(2) the court's interpretation of the rights and liabilities. In that
case the mother of the plaintiff had furnished to the defendant

money with which to carry on his business, in consideration of which
the latter agreed, by a promissory note made payable to the plaintiff,
to pay a sum of money to the plaintiff, upon her decease. The Court,
in holding the plaintiff not entitled to recover, said: "An action

at law can be brought only by a party to the contract." Here it is

brought out that the plaintiff was not a party to the contract on the

theory that, not having paid the consideration, he was not in any

privity of relation.

Of course, it is clear the court's refusal to enforce for the benefit

of the plaintiff did not relieve the defendant of any liability to

which he may have been subject under the contract but, if any there

be, it is enforceable only by the personal representatives of the de

ceased promisee. This gives rise to the question whether the plain
tiff can join with the representatives and thus enforce by a bill in

equity. The quite recent ease of Baurer v. Devenes, 99 Conn. 203,
answers this in the affirmative.

The viewpoint illustrated by Baxter v. Camp, supra, does not express
the general doctrine applicable to contracts for the benefit of third

persons. The decision was based on the following reasoning:
"Promises of a certain kind made to one man for the direct, sole,
and exclusive benefit of another may be enforced in favor of the

third party. . . . But the remedy can never be pressed beyond the

right, and can seldom, if ever, extend to a stranger to the considera

tion, who is not in some relation of privity with the nominal

promisee." The weight of authority in this country is counter to

this view. See Crosier v. Crosier, 215 Mass. 535; Pierce v. Harper,
249 Fed. 867; Mclntyre v. Yates, 104 111. 491. "Without a doubt, a

promissory note made to a payee in return for a consideration received

by the maker from a third person is binding and the same result

has been reached in cases of ordinary simple contracts." Williston on

Contracts, Sec. 114. Lawrence v. Fox, 20 N. Y. 268; Palmer Bank v.

Insurance Co., 166 Mass. 189; Owenby v. Ga. Baptist Assembly, 137

Ga. 638; Williamson v. Yager, 91 Ky. 282.

This brings us to a third consideration, namely, regulation by
statute of rights and liabilities in this class of cases. That the benefit
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to the third party must be coupled with an intention on the part
of the original parties is hardly open to dispute. Rawer v. Devenes,
supra. The case of Knapp v. Heidritter Lumber Co., 131 Atl. 909,
February 22, 1926, involving a statute of New Jersey, emphasizes the

necessity of intention in contracts for the benefit of third persons.
The Heidritter Lumber Company had made the complainant in this
cause a defendant in an action at law, and the complainant filed this
bill to enjoin such action. Samuel Hale, a contractor, had been en

gaged to construct a building for the complainant. The lumber com

pany filed a mechanic's lien against the property of the complainant
for lumber furnished to Hale and used in the construction of com

plainant's building. The bill of complaint alleges and seeks to have
the benefit of an agreement made by Hale with J. Pond, the latter

as trustee for the creditors of the former. Special provisions of the

agreement of which the complainant seeks to avail himself on the

theory that they were made for his benefit, are in substance these:

(1) That the creditors will not sue, levy, or attach any of the personal
property of Hale, or begin any action at law or in equity against
him; (2) that the creditors of whom Heidritter Company was one will

give releases to all claims arising under the New Jersey Mechanic's
Lien Law; (3) the above in consideration of an assignment of all
the mentioned contracts to the trustee, who is to prorate and pay
the profits accruing under such contracts to each of the creditors.
There is nothing in the bill of complaint or otherwise brought out
to show that the complainant ever accepted the agreement. The

complainant bases his right to the injunction upon a statute (P. L.
1903, page 541, sec. 28) which provides "that it shall be lawful for

any person for whose benefit any contract may have been made to

maintain an action on that contract in his own name in law or in

equity, notwithstanding the consideration of such contract did not
move from such person." Held (referring to 13 Corpus Juris, page
709), "From these cases it seems quite clear that the rule is well
stated that, before one not privy to a contract can maintain an

action upon it, it must appear that the contract was made for his
benefit and so intended�a benefit accruing to him is not enough."
It is apparent that the trend of authority in this country to

day is away from the fiction adhered to by the Court in the Connecti
cut cases cited. The doctrine that "the remedy can seldom, if ever,
extend to a stranger to the consideration," gives way to the broader
rule which has been expressed in the following language: "So far as

possible the law should enforce reasonable business agreements
seriously made, and certainly it is a possible and reasonable agree
ment for A to pay B a price or consideration for a promise made
by B to C." Williston's Treatise on Contracts, Sec. 114, and Sec. 354.

W. B. H.
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FEDERAL COURTS�AMENDMENT OF PLEADINGS�The Fed
eral Courts Exercise a Broad Discretion in Allowing Amendments.

In Griffin v. Thompson (No. 4652), decided by the Circuit Court of
Appeals for the Fifth Circuit, December 31, 1925, the plaintiff sold a

certain ranch to the defendants, and one Foster, for $70,000. No cash
was paid. Defendants executed notes aggregating $60,000, due on

a certain day, and for the balance transferred to the plaintiff two
certificates of stock of a certain company, which were represented to
be worth $10,000. They endorsed a guarantee on the back of these
certificates. The stock proved worthless and nothing was ever realized
on it. After the evidence was heard, the plaintiff, on suggestion of the
Court, filed an amended petition which made no material change in
the allegations of the original bill except that the stock was tendered.
The defendants excepted to the allowance of this trial amendment,
demurred to it and moved to strike it out. The demurrer and motion
to strike out were overruled. Held, The Courts of the United States
exercise a broad discretion in allowing amendments of pleadings
where they have jurisdiction over the case. In this case, the Court
undoubtedly had jurisdiction, and to allow the amendment in question
was proper.
This liberality of discretion in permitting amendments is not

limited to Federal courts alone; the tendency of the State courts is
likewise to allow such wide discretion. This rule of allowing a broad
discretion to the trial court in determining whether a proposed amend
ment to the pleadings should or should not be refused is founded
on principles of fairness and justice to the parties litigant. Mandeville
v. Wilson, 9 U. S. (5 Cranch.) 15; 3r L. Ed. 23 (1807); Watts v. Weston,
62 Fed. 136 (1894) ; Morgan v. Eaton, 52 South. 305; 59 Fid. 562 (1910) ;
Paulsen v. Modern Woodmen of America, 130 N. W. 231; 21 N. D. 235

(1911); Price v. Grzyle, 114 N. W. 100; 133 Wis. 623.
The amendment of pleadings under the code practice is also largely

discretionary. St. Louis & S. F. R. R. Co. v. Loughmiller, 193 Fed.

689 (1912).
This discretion peculiarly belongs to the trial court, and the deter

mination of whether the amendment should or should not be allowed
will be reviewed only in case the trial court has flagrantly or grossly
abused its discretion. The presumption is always against such abuse.

Cheney v. O'Brien, 69 Cal. 199; 10 Pac. 479; Schmidt v. Braley, 112 111.

48; IN. E. 267.

The Court properly exercises its discretionary power if it refuses
to allow amendments introducing technicalities not tending to the

promotion of justice. Hence, it was held, in the case of Forrestell v.

Wood, 23 Atl. 133, that the refusal to allow the defendant to amend

his plea, so as to plead infancy after the close of the evidence, was
within the discretion of the trial court, and an appeal therefrom would

not lie. Further, the trial court, in pursuance of its just discretion,
may properly refuse to allow an amendment where there has been
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a delay in the application. If this were not so, the adverse party
would he placed in a precarious situation. United States v. Batchelder,
24 Fed. Cas. No. 14541.

If a party who seeks to amend fails to show good faith, then he will
be denied leave to file. He cannot come into court with an amendment

which tends to delay the action, evade the issues or vex and harrass his

opponents. Evans v. Pettijohn, 26 Gratt. (Va.) 34; Cawkwell v. Russell,
26 L. J. Exch. 34; Toone v. Toone, 10 Phila., Pa. 174.
Where the evidence clearly shows that the party has no right to

recover, the Court may very properly refuse any request to amend,
for it is not likely that an amendment will better the party's case.

Nash v. Southern Ry. Co., 136 Ala. 177, 33 So. 932; Johnson v. Brook

lyn Heights Ry. Co., 63 N. Y. App. Div. 374.

As to the test of whether or not there has been an abuse of this

discretion, the Court in the California case of Norton v. Bassett, 111
Pac. 253, 158 Cal. 425 (1910), said that the general test whether the
trial court has abused its discretion in refusing to permit the plaintiff
to amend is whether the amendment is a permissible amendment,
which will perfect the cause of action otherwise imperfectly treated.
This seems to be the fair and true test. So long as the complaining
party is deprived of no substantial right, there is no error if the
trial court refuses, in the exercise of its discretion, to allow him an

amendment. Idaho Placer Mining Co. v. Green, 14 Ida. 294, 94 Pac.
161 (1908); Mutual Life Ins. Co. v. Richardson, 130 111. App. 205

(1906).
A case that exemplifies the reasonable use of this discretion is

Cornelison v. Million, 124 S. W. 366 (Ky.) 1910, where no reason was

given why the amended pleadings, offered when judgment was about
to be rendered on the verdict, had not been offered sooner, and they
presented no new defense and were not offered to make the pleading
conform to the proof, and, if filed, could not have exerted any appre
ciable change in the result. The Court's refusal was held not an

abuse of discretion. On the other hand, the case of Patterson Land
Co. v. Lynn, 27 N. D. 391, 147 N. W. 256, is an example of the unrea

sonable exercise of the trial court's discretion. There the refusal of
the request to permit the amendment to complaint was held error,
where the plaintiff showed by affidavit that new facts sought to be

proven had just been discovered, and it appeared that no prejudice
would have resulted to the defendant from permitting the amendment.

So large is this discretion allowed the Court, that it can permit
the amendment of pleadings which would introduce another issue,
notwithstanding that the parties agreed in open court to confine
the controversy to a single issue made by the pleadings. Pettit v.

The City of Macon, 95 Ga. 645, 23 S. E. 198.
A case that presents an extreme example of the exercise of this

discretionary power by the trial court is Burton v. Burton, 58 Vt.
414, 5 Atl. 281 (1886). The Court there orally permitted the amend-
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ment. It was given after the close of the pleadings, and without
notice to the other side. Yet, it was held that the trial court's allow
ance of such amendment was within its discretion.
Esty v. Walker, 253 S. W. 38 (Mo. App.), is typical of those cases

where the trial court may, and should, in its discretion, permit an

amendment of the pleadings. The defendant in that case offered to file
an amended answer before trial and before a jury was sworn, and

such amended answer stated facts which, if proved, would constitute
a complete defense. The refusal of the Court to permit the filing
of such an amended answer on the ground that it would work a con

tinuance was held to be an abuse of discretion, since, as the Court
said, justice to the parties obviously required an amendment.

V. J. C.

INSURANCE�Accidental Means.

"Accident Insurance," according to Joyce on Insurance, Vol. I, p.

91, "is a contract whereby one for a consideration agrees either (1)
to indemnify another against personal injury resulting from accident,
or (2) to pay another a certain sum of money in case of death caused

by accident." It has been said to closely resemble life insurance, its
distinguishing characteristic being pointed out by the Court in Sealy
v. Mutual Ace. Ass'n., 133 111. 556, 9 L. R. A. (N. S.) 371, as follows:
"A policy of accident insurance is issued and accepted for the purpose
of furnishing indemnity against accidents and death caused by acci

dental means."

"Accident" is not a technical legal term with a clearly denned

meaning, but is used in many different senses. In legal signification,
it is difficult to define; its oppositives have been said to be "design,"
"volition" and "intent"; however, "an accident may be anything that

begins to be, that happens, or is a result which is not anticipated, but
is unforeseen and unexpected by the person injured or affected thereby.
It must also not only begin to be, happen, or result without assured's
foresight or expectation, but without design or intentional causation
on his part. It is an undesigned contingency, a casualty, a happening
by chance, something out of the usual course of things, unusual,
fortuitous, not anticipated, and not naturally to be expected." Joyce on

Insurance, Vol. 5, p. 4946. It may be concluded that where the effect

is not the natural and probable consequence of the means which pro

duce it, an effect which does not ordinarily follow and cannot be

reasonably anticipated from the use of the means, or an effect which
the actor did not intend to produce, and which he cannot be charged
with a design of producing, it is produced by accidental means.

En Clarkson v. Union Mutual Casualty Co., 207 N. W. 132, the

Supreme Court of Iowa, on Feb. 9, 1926, handed down a decision in

conformity with their previous holdings and the great weight of

authority to the effect that under a policy compensating disability
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resulting from accidental means, the means must have been in

voluntary and unintentional; it not being sufficient that there was an

accidental and unusual or unanticipated result only.
This case was an action upon an accident policy providing compen

sation for disability "resulting directly and exclusively of all other

causes from bodily injury sustained during the life of this policy,
solely through external, violent, and accidental means." In the Dis

trict Court below, the plaintiff had a verdict and judgment, which

was affirmed on appeal.

Appellee testified that, while in the act of loading a heavy log upon
a wagon and after he had placed it upon his shoulder, he felt some

thing give way, and he fell with the log against the wagon and to

the ground. However, the appellant contended that the injury, which
was not denied, did not "result solely through external, violent, and
accidental means," and that, therefore, appellee was not entitled to

recover compensation under the policy. The testimony of appellee
was neither disputed nor supplemented by that of other witnesses,
except Dr. Fedders, a chiropractor, who testified that appellee had

a badly sprained back and a misplacement of the fourth lumbar

vertebra.

Stevens, J., wrote for the Court: "The various terms employed
in the clause quoted from the policy have led to much discussion
and apparent contrariety of opinion by the courts of this country.
The difficulty does not arise so much from mere definitions of what
constitutes accidental means as it does from the application of ac

cepted definitions thereof to the facts of each particular case. . . .

All of our cases hold that it is not sufficient that there was an acci

dental and unusual or unanticipated result only, but that the means

must have been accidental; that is, involuntary and unintentional.
If the injury suffered by the appellee resulted from an act intentionally
and purposely done, without more, then the disability that followed
does not come within the plain terms of the policy." Citing the

antecedent decision of Lickleider v. I. 8. T. M. A., 184 Iowa 423, 168
N. W. 884, 3 L. R. A. 1295, upon which the Court here rely, they
quote: "The rule, clearly deducible from the overwhelming weight of
authority, is that, when injury or death follows or results from a

voluntary act of the insured, and the act is one which is not mani

festly dangerous, but which is ordinarily done or performed without
serious consequences to the doer, such result is caused by accidental

means. This is nowhere better stated than by Sanborn, J., in Western

G. T. Ass'n v. Smith, 85 F. 401 (29 C. C. A. 223, 40 L. R. A. 653),
where he says: 'An effect which does not ordinarily follow and

cannot be reasonably anticipated from the use of those means, an effect

which the actor did not intend to produce and which he cannot be

charged with the design of producing, is produced by accidental

means.' It was within the province of the jury in this case to find

that, while the act of loading the log was voluntary, the result was
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unexpected, undesigned, and not the usual or natural result to follow
the act performed."
Reviewing a few of the cases cited by the appellant, in Carries v.

I. S. T. M. Ass'n, 106 Iowa, 281, 76 N. W. 683, 68 Am. St. Rep. 306,
the insured died from the effects of morphine voluntarily taken by him.
It was uncertain, however, whether he took more than he intended, or
whether he misjudged the effect of the quantity taken. The court
held that, if it was the former, his death was accidental, but, if the
latter, it was not. In this case of an insurance against death from
bodily injury the court said: "A person may do certain acts the result
of which acts may produce unforeseen consequences and may produce
what is commonly called accidental death, but the means are exactly
what the man intended to use, and did use, and was prepared to use.

The means were not accidental, but the result might be accidental."
To the same effect was the decision of the Court in Feder v. I. S.

T. M. A., 107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 693, when the death
of the insured resulted from a ruptured artery, the rupture occurring
while he was standing, reaching over a chair towards the shutters on

a window which he attempted to raise. He was at the time, however,
suffering from tuberculosis.

These cases were clearly distinguishable from the instant case. In

the first, the voluntary act of the deceased put in motion an agency

which, although not detrimental when taken in prescribed quantities,
becomes such if not administered correctly. In the second, the injury
was aided by the disease and weakened condition of the insured.
In Horsfall v. Pacific Mutual Life Ins. Co., 72 P. 1028, 32 Wash. 132,

63 L. R. A. 425, a policy insured deceased against the effect of bodily
injuries caused solely by external, violent and accidental means.

Deceased was a strong, apparently healthy man, 58 years of age, who

had never been sick and who was accustomed to lift from 200 to 250

pounds without difficulty. Immediately after lifting a bar weighing
from 350 to 400 pounds, he became sick and pale, his extremities be

came cold, cold perspiration stood out on his face and hands, and

the exertion caused a violent dilation of the heart. Held, that the

accident was within the terms of the policy.
Likewise in the case of Atlanta Acc. Ass'n v. Alexander, 30 S. B.

939, 104 Ga. 709, 42 L. R. A. 188, where a blacksmith, who was a hale

and hearty man, and accustomed to the use of a sledge hammer,
immediately after striking a slanting blow with a sledge hammer,
was seized with a pain in his abdomen, and it was discovered that he

had sustained a rupture, which injury caused his death, the question
whether the injury was covered by a policy insuring him against
bodily injury effected through "external, violent, and accidental means"

was held to be for the jury.
In the District of Columbia, in Patterson v. Ocean Accident & Guar

antee Corp., 25 App. D. C. 46, a strain received in the ordinary course

of the insured's business was held an accident within the meaning
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of an accident insurance policy insuring "against accidental bodily
injuries caused solely by external, violent and visible means." So, too,
does an accident policy of insurance include in the category of "acci

dental injury" an accidental strain resulting in death. North Ameri

can Life & Acc. Ins. Go. v. Burroughs, 69 Pa. 43, 8 Am. Dec. 212.

Looking at this proposition from still another point of view, the

Court in McKeon v. National Casualty Co., 270 S. W. (Mo.) 707, said
that if an act causing injury was intentionally done by insured, the
result is not accidental, but if the injury was intentionally caused by
the aggressive act of another, the result is accidental. In a Penn

sylvania case, Erb v. Commercial Mutual Acc. Co., 81 A. 207, 232 Pa.

215, a man attacked his sister-in-law with a gun and in the struggle
that ensued, the gun was turned upon the attacker and discharged.
This was accidental and recovery allowed.

An injury or death resulting from violent means, according to

Fidelity & Casualty Co. of N. Y. v. Morrison, 129 111. App. 360, is an

accident nothwithstanding it may have been caused or contributed

to by the carelessness of the person injured or killed. And such in

jury or death is an accident, unless it appears to have been inten

tionally brought about. Schmid v. Indiana Travelers' Acc. Ass'n, 85

N. B. 1032, 42 Ind. App. 483, says, in effect, that a person may do

certain acts, the result of which may produce unforeseen consequences,

and may produce what is commonly called accidental death, but

when the means are exactly what he intended to use and used, the
means are not accidental within an accident policy, providing for

liability for death caused by accidental means. The same court a few

years later in Travelers Protective Assn. of America v. Fawcett, 104

N. E. 991, 56 Ind. App. Ill, defines the word "accident" in a benefit

certificate stipulating for a payment on death of insured by accidental

means, as an event which takes place without one's expectation or

foresight, and where a member is murdered without fault, his death

is an accident. Again, in the Illinois Court of Appeals, in Robison v.

United States Health & Acc. Ins. Co., 192 111. App. 475, it was said
that if the insured's act was attended with an unexpected and unusual

result, not the natural or probable consequence of his act, and was

not the result of design, the injury was caused by accidental means
within the meaning of policies of accident insurance.

An indication of a more stringent doctrine is apparent in Stone v.

Fidelity & Casualty Co. of N. Y., 182 S. W. 252, 133 Tenn. 672, L. R. A.
1916D, 536, where it is said that an injury is not produced by accidental
means, within the terms of a policy, when it is the natural result of
an act or acts in which the insured intentionally engages and is
caused by a voluntary, natural, ordinary movement, executed as was

intended.
The following quotation from Lehman v. Great Western Acc. Assn.,

155 Iowa 737, 133 N. W. 752, 42 L. R. A. (N. S.) 562, summarizes the
doctrine under discussion: "In all these cases" (in Iowa) "we have
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recognized the necessity of proximate connection between some acci
dental means and the injurious result complained of; and according
to the great weight of authority such proximate connection must
appear. It is not sufficient that there be an accidental, that is, an

unusual and unanticipated, result. The means must be accidental;
that is, involuntary, unintended."

L. L. K.

INTERNAL REVENUE�Stock Dividends as Income.

In People ex rel. Clark v. Gilchrist, 211 N. Y. Supp. 679 (1925),
A. A. Clark created a trust in favor of Clark, the relator, as life
beneficiary, consisting of capital stock of the Singer Manufacturing
Corporation. In 1920 the corporation declared a stock dividend, rep
resenting earnings at that time accumulated, and the dividend was

turned over to Clark, the relator. The state tax commission assessed
a tax on the stock dividend under the provisions of the Income Tax
Law. Section 351 of that law imposes a tax upon every resident of the
state "with respect to his entire net income." Section 357 defines
"net income" as meaning the "gross income" of a taxpayer. Section
359 makes "gross income" include "dividends or gains or profits and
income derived from any source whatever including gains or profits
or income derived through estates or trusts by the beneficiaries
thereof." And section 350 defines "dividend" as "any distribution made

by a corporation out of its earnings or profits to its shareholders,
whether in cash or in other property or in stock of the corporation."
The Court held that in view of the foregoing statutory provisions,
"there would seem to be no doubt of the intent of the Legislature to
make stock dividends taxable." And "under this statute unrestricted
as it is by constitutional limitations stock dividends are taxable as

income whether received by individual stockholders or by beneficiaries,
as the statute makes no distinction between those two classes of

persons."
In Tilton v. Tax Commissioners, 238 Mass. 596 (1921), where the

question arose whether the receipt of the stock dividend in value

equal to the inventoried appreciation of capital assets was the receipt
of income or a distribution of capital, the Court said: "We are unable
to discern between capital enlarged by an increase of market value of

capital investment and capital enlarged by the addition of accumulated

profits which makes a stock dividend equal to the increase, in the
distribution of capital in the one case, and a dividend of income in the
other. In each case the certificate of the new stock may have a ma

terially greater value than the less tactile right to a share in the
accumulated profits, or in the increase in value of the capital in
vestment which the shareholder had before. And in each case after
the capitalization and issuance of stock, these assets can no longer
be used for the payment of the dividends since the surplus over
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capital has become added to the stockholder's original investment."
In Massachusetts, by statute, stock dividends are made taxable as

income. But the Massachusetts statute goes a little farther than the

New York statute, because in that State dividends are treated as

capital.
In another Massachusetts case, Trefry v. Putnam, 116 N. E. 904

(1917), it was decided that the Income Tax Law subjecting to tax divi

dends on stock does not violate the income tax amendments requiring
uniformity of rate on incomes for some classes of property, in that the

tax applies to stock dividend declared from accumulation of earnings.
The case of State v. Nygaard, 175 N. W. 810 (1919), decided in

Wisconsin, held that under a statute of that State, a stockholder in

any corporation, to whom there has been paid a sum of money under

the designation of dividends, has a right to show that such payment
of dividends was made out of the capital or surplus and therefore

not taxable instead of out of the earnings or profits which would be

taxable.

In Lanning v. Trefry, 142 N. E. (Mass.) 289 (1924), it was held that
a stock dividend declared by a corporation out of an accumulated

surplus of earnings was taxable in 1917 as "income" of the stock

holder receiving the same in 1916, under statutes of 1916, though
declared and payable before the act was passed. And that the Forty-
fourth Amendment to the Constitution and the Statute of 1916, con

strued as rendering stock dividends taxable as income, do not violate

a stockholder's rights to equal protection of the laws, secured to him

by the Constitution of the Commonwealth and by the Fourteenth

Amendment to the Federal Constitution.

The leading case on the subject in the Supreme Court of the United
States is Eisner v. Macomber, 252 U. S. 189 (1920), where the question
was whether by virtue of the Sixteenth Amendment Congress had

the power to tax, as income of the stockholder and without apportion
ment, a stock dividend made lawfully and in good faith against profits
accumulated by a corporation from a certain time. The court in de

ciding this question said that Congress did not have that power,
defined "income" as the gain derived from capital, labor, or from both

combined, including profits gained through sale or conversion of

capital, declared that mere growth or increase of value in a capital
investment is not income; that income is essentially a gain or profit
in itself of exchangeable value, proceeding from capital severed from

it, and derived or received by taxpayers for their use, benefit and

disposal. The case of People ex rel. Clark v. Gilchrist, supra, in dis

cussing Eisner v. Macomber said: "Eisner v. Macomber is not an

authority against this State tax, but is an authority in favor of such
tax." The Court also said in that case that the purpose of Congress to

tax stock dividends was plainly evinced, but such purpose was thwarted

by the United States Constitution. The State Legislature, however, is
not hampered by such constitutional restriction. The court then pro-
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ceeded: "We concede that the word 'income' is a misnomer as applied to
stock dividends. But it is nevertheless true that the Legislature may-
make its own definition, and when it manifests its intention to include
stock dividends as income, or to bring them within the purview of the
Income Tax Law, that is the end of the matter."
The construction and decision of Eisner v. Macomber impose restric

tions on the power of the Federal government to tax incomes. But in
the State courts, in the absence of constitution limitations, the legis
lature has the power to make stock dividends taxable as income.

C. V. M.

MORAL TURPITUDE�Violation of National Prohibition Law.

In the case of Rudolph v. United States, 6 Fed. (2d) 487, the plaintiff
was retired from the District of Columbia police force on May 31,
1919. He received a pension as such retired member until March 11,
1924, at which time the District Commissioners ordered his pension
discontinued for the reason that the plaintiff had been found guilty
of a violation of the National Prohibition Law. The discontinuance
was based upon a provision of the Act of 1916 which reads as follows:
"The Commissioners of the District of Columbia may, in their discre
tion, reduce or discontinue the relief granted to any person under the

provisions of this Act upon receipt of duly certified information from
a court of competent jurisdiction that any person receiving such relief
has been convicted in such court of any crime involving moral turpi
tude." The record disclosed that the plaintiff had pleaded guilty to a

criminal information for the violation of the Act of Congress of October
28, 1919, known as the National Prohibition Law. The information
had charged him with the unlawful possession and transportation of

intoxicating liquors. He was fined $200 for the offense. Therefore, the
Federal court in this case held that the crime of which the plaintiff
had been convicted was one involving moral turpitude, so as to justify
the discontinuance of his pension. In the opinion, written by Van

Orsdel, J., the court said: "The criminal character of traffic in intoxicat

ing liquors is very different, under the present law, from that which
existed under the license system formerly enforced in the States of the

Union. The traffic in 'intoxicating liquors has, by fundamental law,
been denounced as inherently wrong, a social evil, condemned by
every standard of private and public morals."

The term "moral turpitude" is most frequently used in cases in

volving libel, slander, divorce, impeachment of witnesses, disbarment
of attorneys, exclusion of aliens and the revoking of licenses to phy
sicians and surgeons. It is defined by Webster to be "inherent base
ness or vileness of principle or acting, shameful wickedness." In

Bouvier's Law Dictionary, the term is defined as "anything done con

trary to justice, honesty, principle or good morals." A definition

evolved from the decisions of many courts characterizes an act in-
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volving moral turpitude as "any act of baseness, vileness or depravity
in the private and social duties which a man owes to his fellow man,
or to society in general, contrary to the accepted and customary rule

of right and duty between man and man." 1

These definitions represent the uniform conception of jurists and
authors as to the correct modern interpretation of the term. It is in

regard to the question of the inclusion of particular acts within the

scope of the meaning of the term that difficulty is experienced. As was

said in the case of Skinner v. White, I Dev. & B. 471, "The term lacks

precision and necessitates the examination of the works of moral and
ethical authors, rather than the text-hooks of legal writers to ascer

tain whether a given case falls within or without the rule." Lowrie,
J., in the case of Beck v. Stitzel, 21 Pa. St. 522, says, "This element of
moral turpitude is necessarily adaptive; for it is itself denned by the
state of public morals, and thus far fits the action to be at all times ac

commodated to the common sense of the community."
The subject of "infamous crimes" is a closely related one, and one

which furnishes a class of offenses which may be included in its en

tirety in the list of acts involving moral turpitude. An infamous crime
is defined as one which works infamy in the person who commits it.
At common law, it was a crime which involved moral turpitude and
which rendered the party convicted thereof incompetent as a witness.
The old test, which was the character of the crime, rather than the na

ture of the punishment inflicted, has been adopted to a certain extent
in the United States. Brazen v. New Haven Taxicab Co., Ill Atl. 261.
The modern test, however, is the nature of the punishment, and not the
character of the crime. Thus, any crime is held to be infamous which
is punishable by death or by imprisonment, with or without hard labor,
in a state prison. United States v. Wynn, 9 Fed. 886, and United
States v. Yates, 6 Fed. 861. Since moral turpitude was, at common law
at least, considered an essential ingredient of every infamous crime,
we may recognize as tainted with moral turpitude the crimes of trea
son, perjury, forgery, and in general all the common law felonies.
16 C. J. 60, Sec. II.

1 Gowez v. Hawaiian Gazette Co., 10 Hawaii 111, Blackburn v. Clark,
41 S. W. 431 (quoted in Baxter v. Mohr, 37 Misc. (N. Y.) 833, Lemons v.

Wells, 78 Ky. 117; In re Hopkins, 54 Wash. 569, 103 Pac. 805; State
v. Mason, 43 Pac. 651). See also Thornton on Attorneys at Law, p. 857.
All crimes embraced within the Roman conception of the "crimen

falsi" involve moral turpitude. Holloway v. Holloway, 7 L. R. A. 272.
Therefore, we may include all offenses founded in fraud, piracy,
swindling, cheating, barratry and the bribing of a witness to absent
himself from a trial in order to get rid of his evidence.
With reference to other offenses, the question is not well settled as to

whether they may properly be said to involve moral turpitude. The
most certain way of arriving at a satisfactory basis of determination
and a practical standard whereby to judge any individual case is to re-
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view the different instances wherein the courts have pronounced
opinions as to the presence or absence of this elemnt.

It was held in Winfleld v. State, 191 Pac. 609, that a conviction of the
crime of assault and battery is not the conviction of a misdemeanor

involving moral turpitude. See also Gillman v. State, 51 S. 722; Pol-
lok v. State, 101 S. W. 231; Brittain v. State, 37 S. W. 758; and State
v. Prendible, 65 S. W. 559. In the case of In re Coffey, 56 Pac. 448,
the court, in holding that an attempt at extortion involved moral tur

pitude, made the following comment: "It must be true that, if the ac

tual commission of an offense involves moral turpitude, then an at
tempt to commit that offense likewise involves moral turpitude." The

case of State v. Mason, 43 Pa. 651, declares that moral turpitude may
be an element of the crime of libel, depending upon the nature of the
libellous matter, and V. S. v. Uhle, 210 Fed. 863, furnishes a good ex

ample of a libel from which the element of moral turpitude is absent.

Receiving the property of another with intent to convert the same to
the defendant's use and gain, knowing the same to have been stolen,
was held to be an offense involving moral turpitude in the case of In
re Kirby, 73 N. W. 92. Larceny is said to involve moral turpitude ac

cording to many decisions. Redway v. Gray, 31 Vt. 292, Perdue v. Bur

nett, Minor (Ala) 138. In the case of In re Henry, 99 Pac. 1054, the
court said, "While it is true that the expression 'moral turpitude' is
not very accurately and concisely defined, and that the point at which
an act begins to take on the color of turpitude is not very definitely
marked and pointed out, still there can be no doubt in the mind of a

man of ordinary intelligence but that he has long since passed into the

confines of moral turpitude before he completes an act of larceny."
The selling by an attorney of the questions of teachers' examinations

was held to involve moral turpitude in the case of Re Saddler, 44 L.

R. A. (N. S.) 1195.

Other offenses, which by judicial determination have been pro
nounced to involve an element of moral turpitude, are: Adultery
{Ranger v. Goodrich, 17 Wis. 80) ; use of the United States mails for

the purpose of obtaining property under false pretenses (In re Comyns,
232 Pac. 269) ; retention by a public officer of the interest paid by a

bank on money in his custody (State v. Anderson, 230 Pac. 315);
bribery (Hoag v. Hatch, 23 Conn. 585) ; sale by a physician of morphine
for other than medicinal purposes to an habitual user thereof (White
v. Andrew, 192 Pac. 564, but cf. Pippin v. State, 73 S. 340) ; an unjusti
fied assault upon the character or official conduct of a judge, consisting
of the publication of charges which if true constitute misuse of au

thority (In re Graves, 221 Pac. 411) ; making a false declaration of a

right to vote {Crawford v. Wilson, 4 Barb. [N. Y.] 504) ; destroying
fruit trees of another (Murray v. McAllister, 8 Vt. 167) ; having knowl

edge of a murder and concealing the fact until forced to confess {Gal

lagher v. Bryant, 162 N. Y. 662, 57 N. E. 1110) ; removing landmarks

{Young v. Miller, 3 Hill [N. Y.] 21) ; fornication {Page v. Merwin, 8
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Atl. 675) ; attempting to corrupt a jury (Gibbs v. Dewey, 5 Cow. [N. Y.]
503) ; selling diseased meat (Lietz v. Hohman, 16 Pa. Super. Ct., 276) ;
drunkenness (Morgan v. Kennedy, 64 N. W. 912, and cf. Baxter v. Mohr,
76 N. Y. Supp. 982; and Brown v. McKerson, 5 Gray [Mass.] 1).

Among the examples of offenses which have been held not to involve

moral turpitude may be mentioned the following: Carrying concealed

weapons (Ex parte Saraceno, 180 Fed. 955) ; taking away standing corn

(Stitzell v. Reynolds, 59 Pa. St. 488) ; breaking open and reading a let

ter sent by mail (Hillhouse v. Pecf, 2 Stew. & P. [Ala,] 395, Ludlum v.

McCyen, 17 N. J. L., 12) ; selling cocaine without a license (Pippin v.

State, 73 S. 340); selling personal property by wife of joint owner

(Rodgers v. Rodgers, 11 Heisk [Tenn.] 757); breaches of the peace,

forcible entry and detainer, trespass, and sales of intoxicating liquors
without a license (Redway v. Gray, 31 Vt. 292; Smith v. Smith, 2 Sneed

473; Andries v. Koppenheafer, 3 Serg. & R., 254).
It is well settled that "no unintentional wrong or improper act, in

nocent in purpose, can involve moral turpitude." In Pullman Palace

Gar Co. v. Cent. Transportation Co., 65 Fed. 158, it was said, "Where

parties intend such wrong, as where they conspire against the public
interests by agreeing to violate the law or some rule of public policy,
the act doubtless involves moral turpitude. When no wrong is con

templated, but is unintentionally committed, through error of judg
ment, it is otherwise."
In the case under review, Rudolph v. United States, the court de

clared it was not concerned with the distinction sought to be made by
the plaintiff's counsel between acts mala in se and acts mala prohibita.
The opinion stresses the argument that the traffic in intoxicating
liquors having been decreed by the law of the land to be illegal, the
conviction of such offense should be considered as a conviction of an

act involving moral turpitude. The court says: "Many things which
have not been considered criminal in the past have, with the advance
ment of civilization, been declared such by statute; and the commis
sion of the offense, if it involves the violation of a rule of public policy
and morals, is such an act as may involve moral turpitude."
The decisions of the courts upon this important question are not

uniform. Many authorities hold that a statutory crime does not of
and in itself involve moral turpitude. In Pippin v. State, 73 S. 340, the
court characterized the sale of cocaine without a license as a mere

statutory offense and not immoral in itself. The same, in effect, was
the ruling of the court in Ex Parte Saraceno, 182 Fed. 955, wherein
the statutory crime of carrying weapons was declared not to convict
the defendant of turpitude. See also Gillman v. State, 51 S. 722, and
Swope v. State, 58 S. 809.
A ruling as to the specific question of the presence of moral turpi

tude in offenses against the Prohibition Law is found in the recent
case ofEx Parte Marshall (1922), 207 Ala. 566; 93 South. 471. In that case
the Supreme Court of Alabama held that it was reversible error to ask
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the defendant whether he had not been previously convicted of making
liquor, on the ground that the distillation of spirituous liquors was not
an offense involving moral turpitude, and therefore did not affect the
credibility of the witness. The court said that moral turpitude means

"something immoral in itself, regardless of the fact that it is punish
able by law. It must not merely be malum prohibitum, but the act
itself must be inherently immoral. The doing of the act itself, and not
its prohibition by statute, fixes the moral turpitude."
The following excerpt from the opinion in the case of State Board

v. Friedman, 263 S. "W. 75, is pertinent: "By acts of 1923, chapter 2

(held constitutional in Pope v. State, Feb. 1924, 258 S. W. 775), it was
made a felony to transport intoxicating liquors in quantities of more
than one gallon from one place to another within the state, punishable
by imprisonment in the penitentiary for a period of from one to five

years. Perhaps ten years ago no legislator or lawyer would have

thought it possible that transportation of a gallon of liquor could be

considered a felony. The moral quality of the act (apart from statute)
remains the same .... It is the nature of the act, and not its legisla
tive characterization or punishment which must be the test in deter

mining whether or not it involves moral turpitude." The conclusion
of the court was that though the distillation of liquor was made a

felony by statute, yet it would not be considered a crime involving
moral turpitude.
Violation of the Prohibition Law has been held to involve moral

turpitude in the cases of State v. Edmuston (Feb. 21, 1922), 204 Pac.

619; Underwood v. Commonwealth, 105 S. W. 151; and In re Callicotte,
187 Pac. 1019. However, in each of these cases, the offender was an

attorney, who, in his capacity as a guardian of the law, and in his

unusual obligations under the oath of his office, stands on a much dif

ferent plane than the ordinary citizen. Therefore, it is not possible to

draw any general conclusion from these cases.

L. L. D.

MUNICIPAL CORPORATIONS�Dedication of Streets and Highways.

The Indiana Supreme Court in Michigan City v. Szczepanek, 150 N. E.

374, decided January 29, 1926, reiterates the rule that formal accept
ance is not necessary to establish a public road. A strip of land

had there been conveyed to the Board of Commissioners in trust

for a public highway, a portion being within the city and the rest

belonging to the county. The road was improved and later opened
for the general use of the public. Appellee's child lost her life in

an accident at a place in the road where a washout had occurred.

Appellants contended that the highway was not a public thoroughfare
because never formally accepted by the city. This contention was,

however, pronounced without merit by the higher court, which declared
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that, although dedication consists of an offer and acceptance, the

latter need not be formal but may be implied.
The principles of contract law may generally be applied to cases of

dedication, but there are modifications. Common law, as distinguished
from statutory, dedication, consists of acts in pais accompanied by
an animus dedicandi. No formalities are required, and oral declara

tions are sufficient. The better modern criticism rejects the theory

expressed in the following quotation which treats of dedication en

tirely as an outgrowth of estoppel: "That to reclaim land would be

a violation of good faith to the public and to those who have acquired

private property with .the expectation of enjoying the use contem

plated by the dedication, and in case of a lot with reference to a

plat there is the added feature that an easement indicated by the plat
constitutes a part of the consideration passing to the purchaser."
McCoy v. Thompson, 84 Ore. 141; 164 Pac. 589.

Dedication is really a hybrid product of contract and property law.

The influence of the former is well-understood; that of the latter will

bear further discussion.

Easements were recognized as early as the fourteenth century.
"The most elaborate and carefully worded of the private documents

which have come down to us are those which create and regulate
pasture rights and rights of way." 2 Pollock and Maitland History
of English Law 144. From an easement to a few individuals to one

for the public was not a far call and as Chancellor "Walworth writes

in Post v. Pearsail, 22 "Wendell: "Although at the time of the publi
cation of the laws of "William the Conqueror there were but four great
roads in England called the King's Highways, yet no one can doubt
that there were, even at that time, innumerable thoroughfares and

many squares and open spaces which had been dedicated to the use

of the people at large for passages and promenades, and the number
since that time has increased an hundredfold." And Halsbury writes,
16 Laws of England 12, "Most highways have or are deemed to have,
originated from the owner's dedication of this land to the public for
the purpose of passage, and acceptance of this gift by the public, evi
denced by their user of the way."
The United States Supreme Court has held, in New Orleans v. United

States, 10 Pet. 662, that a dedication made as early as 1724 was valid,
the Court saying: "That property may be dedicated to public use is
a well-established principle of common law. It is founded in public
convenience and has been sanctioned by the experience of ages. The
original dedication is proved by the maps in evidence and by a public
use of more than a century. These facts are conclusive."
A dedication differs from a grant in that .the latter requires a

grantee in esse for its validity, whereas the former is valid even

though there be no grantee in existence or any one to take advantage
of it at the time of the dedication. It differs from a license in that
it is irrevocable and from a prescription in that no period of time is
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required to elapse in order to create it. It becomes effective imme

diately upon acceptance, express or implied, or on the creation of an

estoppel. Nor was a dedication, like all other interests in land, re
quired to be created in writing, public policy being strong in its favor.

Barclay v. Howell, 6 Pet. 498.

The filing or recording of plats of and additions to municipal cor
porations pursuant to statute gives rise to what are known as statu

tory dedications. 7 McQuillen on Municipal Corporations, 7505. A

substantial compliance with all mandatory provisions of the statute
is sufficient and some statutes even go so far as to provide that a

recording of the plat completes the dedication, without any formal

acceptance by the public. Hardin v. Ferguson, 271 Mo. 410, 196 S. W.
746. Even the acceptance of an incomplete and defective statutory
dedication has been held valid. Minium v. Solell, 183 S. W. 1037.
The Indiana case first referred to was decided on principles of con

tracts. Its conclusion is in accord with the general tendency to favor

the perfection of dedication.
E. A. M.

QUASI CONTRACT�Recovery from Counties in Ohio.

In Somers v. Putnam County Board of Education et al., 145 N. E.

(Ohio), 682, Somers, in his petition to the court below, averred that he

was the father of four children all of whom were of compulsory school

age and eligible to admission to the high school of Riley township,
Putnam County, Ohio; that he and his four children resided more than

four miles from any high school, to wit, four and one-half miles from

the nearest high school which was the high school maintained by
the defendants, boards of education of Putnam County and Riley town

ship; that he requested first the township board and then the County
board to furnish high school work for his children within four miles

of their residence or to furnish transportation for his four children

to and from the defendants' high school all of which requests were

refused and rejected. After stating that he had been compelled to and
did transport his four children to and from the high school for the

past school year, the plaintiff sued the two boards of education for
the expense thereof after he had presented an itemized bill for such
services and which had been refused and rejected. The court of
common pleas sustained a demurrer to the petition and this judgment
was affirmed by the Court of Appeals. The Ohio Supreme Court re
versed the decisions of the lower courts and overruled the demurrer,
Miss Justice Allen saying: "Plaintiff in error concedes that there
is no contractual relationship existing between the school boards and
the plaintiff in error, but contends that, under the familiar rule of

quasi contracts, this action lies for money expended in transporting
his four minor children to a high school outside of the four mile
limit. With this contention we are in accord. The parent has dis-
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charged the obligation first of the local school board and next of the

county school board."
The Justice continued that the plaintiff in error had conferred a

benefit upon the school boards by performing a duty made mandatory

upon the latter by the General Code Sections 7764-1 and 7610-1, and,

further, that by performing such duty, the plaintiff was the proper

person to provide transportation to and from the high school for his

children and that he was not a mere intermeddler. The Court was

satisfied that there was a dutiful intervention in the discharge of an

other's legal obligation according to the principles enunciated by
Professor Woodward in his Law of Quasi Contracts, at page 310. Pro

fessor Woodward writes that "Acts of beneficial intervention which

may result in quasi contractual obligation, fall within the following
classes:

"(1) The discharge of another's legal obligation.
"(2) The preservation of another's life or property.
"The performance of another's legal obligation may be regarded as

dutiful, if it appears:

"(a) That the obligation is of such a nature that actual and prompt
performance of it is of grave public concern.

"(b) That the person upon whom the obligation rests has failed or

refused with knowledge of the facts, to perform it; or that it reason

ably appears that it is impossible for him to perform it.

"(c) That he who intervenes is under the circumstances an appro

priate person."
Although a quasi contractual obligation upon the school boards is

thus discernible, there may have been genuine doubt as to a recovery

thereon in view of the rigid observation and construction by the Ohio

courts of the General Code sections which, in effect, hold that "there

is no implied liability ex contractu of a municipality, and it can be

come obligatory only in the manner fixed by statute. To state a

good cause of action against a municipality in matters ex contractu

the petition must declare upon a contract, agreement, obligation or

appropriation made and entered into according to statute. A petition
on account merely or quantum meruit, in such cases is not sufficient.
Ellis' Ohio Municipal Code (1924) 710.
Thus in McCormick v. City of Niles, 81 Ohio St., 246, 251, 90 North

eastern Reporter, 803, it is stated that "the admission that plaintiff
could not recover of the city on an implied contract is the recognition
of what we have repeatedly decided when parties sought to hold a

municipal corporation liable on quantum meruit, or implied contract."
This is practically a verbatim repetition of the decision in Gity of
Wellston v. Morgan, 65 Ohio St. 219 (1901), 62 N. E. 127, Tooke Cases
on Municipal Corporations, p. 942. In the case just cited the court
agreed that prior to the enactment of Section 1693, Rev. St., which
provides: ". . . And no contract, agreement or obligation shall be
entered into except by ordinance or resolution of the council, nor any
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appropriation of money for any purpose be made except by an ordi

nance; every ordinance appropriating money sball contain an explicit
statement of the uses and purposes for which the appropriation is

made; the power or authority to make a contract, agreement or ob

ligation to bind the corporation, or to make an appropriation, shall
not be delegated; and every contract, agreement or obligation, and
every appropriation of money made contrary to the provisions of this

section shall be void against the corporation, but binding upon the

person or persons making it . . .," there were holdings by the
Ohio court which seemed to recognize implied municipal liability but
since the enactment of the statute just quoted from, a strict adherence
to the restrictive nature of its patent limitations of recovery on

quantum meruit have prevailed. But in Toungstown v. National Bank,
106 Ohio St., 563, the decision was to the effect that where a mayor
of a municipality, acting pursuant to paragraphs 4250 and 4373 of the

Ohio General Code, appoints emergency patrolment, and represents to
a bank that the municipality is without funds either to employ or to

pay such emergency patrolment, and procures the bank to pay the

emergency patrolment upon the payroll or certificate of the city
auditor of such municipality, and the sum so paid is the fair and

reasonable value of such services as theretofore fixed by the munici

pality, the bank will be subrogated to the rights of such emergency

patrolment and be entitled to recovery from the municipality. There
is at least a modicum of quantum meruit in this recovery but it must

be borne in mind that there was a peculiar exigency in this instance

and the bank's act of loaning money solely upon representations from
the mayor may have been the only means of securing proper and
efficient patrolment of the city. It still remains, however, that the
Ohio courts are loath to admit an exception to the strict observance
of the non-quasi contractual recovery.
It may safely be ventured that if the plaintiff in Sommers v. Putnam

County Board of Education et at, supra, had attempted to recover

from an Ohio municipality in the absence of an assisting statutory
provision, his recovery would have been doubtful, to suggest the least.

Indeed, a case in England, analagous in principle to the Sommers

Case, was decided to the contrary, for in Macclesfield Corporation v.

Great Central Railroad Co., 2 K. B. (1911) 528, Kennedy, L. J., said:
"Not being under a statutory obligation to pay for the work, this

local authority has done the work and incurred the expense of doing
it, and I do not know the legal principle upon which in those circum

stances they can throw the burden upon some one else who ought
in the first instance to have done this work, and who therefore is in

a position to say, 'You who seek to recover this payment from me

have acted as volunteers'."

In his comment upon the Sommers Case, Professor "Woodward in 20

Illinois Law Review 613, states that this principle of quasi contracts
is not so well understood by many judges and lawyers as it ought to
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be, and in his comparison of this case with the English case above Mr.

Woodward observes that "The Supreme Court of Ohio was more en

lightened, in this instance, than the King's Bench, and its clear com

prehension of principle enabled it to reach a just conclusion."
H. H. L.

WILLS�Admissibility of Testator's Declarations as Part of the Res
Gestae.

Where the act of a person may be given in evidence, his declarations

made at that time and calculated to elucidate and explain the char

acter and quality of the act, and so connected with it as to constitute.

one transaction, and so to derive credit from the act itself, form a

part of the res gestae, and are admissible in evidence.
"Res gestae" are events speaking for themselves through the in

stinctive words and acts of participants, and not the words and acts

of participants when relating the events. Groves v. People, 18 Col.

170; 32 Pac. 63.

In the recent ease of In re Morrison, decided by the Supreme Court

of California in January, 1926, a holographic will was contested on

the ground of forgery. During the course of the trial in the lower

court, the proponent of the alleged will sought to introduce into evi
dence the declaration of the deceased made in the presence of two

male nurses at the time he exhibited such papers to them. The wit
nesses testified that they were in regular attendance upon the de

ceased and that he showed the paper alleged to be his will to them
and said, "This is my last will and testament." They identified this

paper as the same one shown them by the deceased. Objection was

made to the admission of this testimony on the ground that it tended
to establish the fact that this paper was the last will of the deceased,
though its admissibility for the purpose of identification was con

ceded. The Court overruled this objection and allowed the testimony
to be introduced. In its opinion, the Court said: "In this case the
statement of the testator at the moment of submitting to the scrutiny
of these two witnesses the identical document here presented as the
last will of decedent, were part of the res gestae, and therefore ad
missible, or in other words part of the immediate transaction to which
said witnesses were testifying; their identification of the offered in
strument as an existing document at the time of the presentation to
them for inspection by the testator."
The case of In re Gregory, 133 Cal. 131, 65 Pac. 315, cited by con

testants, was distinguished from the case before the Court. In that

case, the evidence sought to be introduced consisted of declarations
of an alleged testatrix regarding duress which influenced her to make
such a will. Such declarations were held inadmissible on the ground
that they went to show the testamentary intent of the testatrix, and
therefore were prohibited by the hearsay rule. In the Morrison Case,
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no such purpose was intended to be served by the testimony introduced.
In the case of In re Thomas' Estate, 101 Pac. 315, declarations of a

testator were held inadmissible for the purpose of showing that he

entertained a different testamentary intent from that expressed in the

alleged will, which had been attacked as a forgery, but the declarations
were allowed to be introduced to show knowledge possessed by the
testator which would render it improbable that he would make such
a will. On the latter ground the testimony admitted did not come

within the reason of the rule which excludes such declarations in

other cases. The declarations in this case were not a part of the res

gestae, as they were in the Morrison Case.
In Throckmorton v. Holt, 180 U. S. 552, the whole subject was

learnedly considered and the cases upon either side were collated by
the Supreme Court of the United States. In that important case, the
Court held that declarations and letters of one whose alleged will
is attacked as a forgery, when not part of the res gestae, are not

admissible, whether made before or after the date of the will, to show
the improbability of his making such a disposition of his property as

that which is in question.
The exception to the rule, as admitted by those cases, concerning

the inadmissibility of declarations of the deceased when not a part
of the res gestae, is thus stated in Throckmorton v. Holt, supra:
"Where the issue involves the testamentary capacity of the testator

and also when questions of undue influence over a weakened mind

are the subject of inquiry, declarations of the testator made before
or after, and yet so near to the time of, the execution of the will as to

permit of the inference that the same state of mind existed when the

will was made, are admissible for the purpose of supporting or dis

proving the mental capacity of the testator to make a will at the time

of the execution of the instrument propounded as such."

The decision by the California Supreme Court in the case of In re

Morrison, supra, comes within that part of the rule as laid down in

Throckmorton v. Holt which admits the declarations of the deceased

as part of the res gestae.
If. P. P.
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