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THE "POSTNATI" AGAIN

By WILLIAM RENWICK RIDDELL

THE little Scottish boy born in the first decade of the
17th century and on whose behalf both an action at

law and a suit in equity were brought in the early years
in England of the Scottish Solomon, King James I and VI,
gave his name to a case famous in legal and constitutional

history. And, while Calvin's Case 1 is seldom cited, the
logical results from it are daily manifest to a Canadian;
had it been fully understood and its principles fully applied,
it may well be that the whole course of history would have
been different.

The latest illustration of the principle established by it
is the visit of the Prime Minister of Canada to Paris to sign
for His Majesty on behalf of Canada the Kellogg Treaty�
this but carries out the practice already followed more than
once in recent years.
In the number for July-December, 1927, of the com

prehensive Revue de Droit Maritime Compare, published
at Paris by Leopold Dor, I find the very important Inter
national Sanitary Convention of June 21, 1926, which pro
vided safeguards for the nations against transmissible dis
ease such as the Plague, Cholera, Yellow Fever, Typhus,
Small Pox, etc. The Convention purports to be made by
and between a number of Potentates separately named,
amongst them "Sa Majeste, le Roi du Royaume-Uni de
Grande-Bretagne et d'Irlande et des Territoires britannique
au dela des mers, Empereur des Indes", i. e., "His Majesty,
the King of the United Kingdom of Great Britain and Ire-

1 7 Coke Rep. 1 (1608) ; 2 Howell's State Trials 559; 2 Eng. Rul.
Cas. 575.



2 GEORGETOWN LAW JOURNAL

land and of the British Dominions beyond the Seas, Em

peror of India"�which, it will be remembered, is the Royal
Title as given to King Edward VII in 1901, and now worn

by King George V. (It may be said, perhaps, that with its

present connotation, "Dominions" is not happily rendered
by '�Tenitoires"). This for the first time recognized the

kingship of His Majesty over any territory other than the

United Kingdom of Great Britain and Ireland; it was con

sequently implied that the vast Empire (outside of India)
was part of or a possession of the United Kingdom.
Lord Balfour has recently said, and with much truth, that

the American Revolution was caused by the attitude of

Englishmen in looking upon the American Colonies as a

"possession" of England and Americans as inferior to Eng
lishmen. This meant that the Colonists were considered

subjects of Englishmen�a fundamental error and opposed
to decided law.

It will be remembered that after James became king of

England in 1603, young Robert Calvin was born in Scot

land, and the English Courts decided that the Postnatus

was, even quoad England, a natural-born subject of James,
not as King of England, not as a metaphysical entity, but
as an individual man of natural existence, of flesh and blood.

The logical result is that all born within the dominions
of His Majesty are subjects, natural-born subjects, any
where in His dominions ; the relationship of Sovereign and
subject is a personal not a territorial relationship.
Another logical result would be that as the governance

of the King over his subjects did not, as to those born out
of England, depend upon his being King of England, those
who were his subjects because they were born in England,
should not assert sovereignty over those in different case.
As a fact, Englishmen did not affect to have the right to

govern Scotland, nor Scotsmen to govern England; but it
was different with the Colonies. Even when these had been
granted legislatures, control was exercised over them by the
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"Home Authorities" ; this might be justified in the infancy
of these communities ex necessitate rei, but when they had
advanced to a patent capacity for self-government, there
was no proper basis for it. The omnipotent Parliament, in
deed, declared its right ; and, so long as the power of Parlia
ment so to do was admitted, opposition was rebellion. It
was in vain for the Colonists to insist upon the unconstitu
tionality of such measures�and armed resistance was their

only course, unless they were to admit their own inferior

ity.
That was the beginning of the end; the principle deduc-

ible from Calvin's Case grew and is still growing. Several
parts, including Canada, of the British Empire have become
self-governing and are not interfered with by any other

part, either by what we still call "the Mother Country" or
any other.

The King to whom we 2 owe allegiance is an individual
man of flesh and blood. When he enters into a contract, it
is sufficient to mention him only once ; his official and statu

tory title, of course, is added. But it is not enough that

agents, plenipotentiaries, delegates, from one part of his
dominions, shall sign for him�they indeed bind him quoad
that part of the Empire from which and to represent which
they were sent, as well as any "possession" of that part;
but that is all. Accordingly there is a signature or a rati
fication for every self-governing part.
When the British plenipotentiaries signed this Conven

tion for the King, to make their act perfectly clear, they
made of record this formal declaration�"Les Plenipoten-
tiaires britanniques declarent que lew signature ne lie
aucune des parties de I'Empire brittanique, membre dis
tinct de la Societe des Nations, qui ne signerait pas

separpment la Convention ou qui n'y donnerait pas son

adhesion," "the British plenipotentiaries declare that their
signature does not bind any of the parts of the British Em

pire, a distinct member of the League of Nations, which
a The author is Mr. Justice Eiddell of the Supreme Court of

Ontario, Canada.
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does not sign the Convention separately or which does not

give its adhesion thereto." They sign, however, "pour tons
les Protectorate, Colonies, Possessions ou Pays sous man-

dat britannique," "for all the Protectorates, Colonies, Pos
sessions or Countries under British mandate."
The Delegate of Canada signed for the King in respect of

Canada (with certain expressed reservations).
So, too, in the case of a Convention respecting collisions

at Brussels, September 23, 1910, the ratification was made

February 26, 1913, by Great Britain for herself and many

of her "Colonies and Possessions" ; by Canada, October 1,
2, 1914; by New Zealand, May 29, 1913; by Newfoundland,
March 30, 31, 1914.
Another Convention of the same date was ratified at the

same times.

The thought that the rest of the British Empire would
vote in the League of Nations as Great Britain should direct
�which, of course, lay at the root of the "Lenroot Reser
vation"�has proved erroneous ; and Mr. Kellogg has asked
the six nations of the Empire separately to sign his Treaty
of Paris�if and when signed, it will be signed separately
for each nation.3

All this is the legitimate and logical consequence of Cal
vin's Case, the case of the Postnati in 1608, three hundred
and twenty years ago.

August 21, 1928.3
1 Editor: The Treaty of Paris was signed, separately, by the sir

nations of the British Empire on August 26, 1928.



RIGHTS OF THE MINORITY RAILWAY
SECURITY HOLDERS

A New Departure in the Application of Equitable Principles

By RICHARD S. HARVEY

LAW is not static. It shifts and varies with the chang
ing needs of human society. It is the rule of conduct

of human beings. Without it the club of the caveman would
be the only argument to enforce deportment that enables
persons to dwell together with mutual respect for individ
ual rights.
Perhaps this statement may appear over-broad when ref

erence is made to equitable principles that seem as im
mutable as the seasons or the multiplication tables. No
doubt those principles are fixed; but the method of apply
ing them may be changed, as will appear at a later place
in this brief treatment of an important subject.
Transportation is a topic that possesses a certain distinc

tive fascination and charm, because of its many sidedness.
Like the kaleidoscope, it transmutes the affairs of the car

rier into engineering, finance and economics as well as law,
�depending upon the particular angle from which the ob
server views the object of his enquiry. Nor is this all. His
tory and even romance and adventure enter in ; witness the
adoption of Indian trails as the routes of our steam high
ways from coast to coast, the experiment with the "Cler
mont" beneath the shadow of the Palisades, and the con

struction of the Union Pacific Railroad while Federal Cav
alry escorts were provided�and needed�to ward off at
tacks by Indians who resented this intrusion upon their
ancestral hunting grounds.
However, lest the lure of these side-lights should tempt

us to digress overmuch,�let us return to our subject-theme
by observing that in law the rights of the holder of railway
securities have experienced an alteration and to that extent
have substantiated our initial assertion that modern law
has progressed beyond the law of the Medes and Persians

5
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"which changeth not." Our endeavor will now be to explain
in what consists one phase of this variation�a phase that
is forward-looking and makes for progress.
It is perhaps entering into the region of the commonplace

to quote the words of a distinguished author 1 that�"The

corporation is something distinct from its members, its life
is independent of theirs." Such, indeed, is the legal view.
Consequently, so long as the corporate entity is regarded
as a purely legal institution, the scope of relief is bound to
be extremely limited. An aggrieved stockholder or other
security holder proceeding at law against the corporation as

a general rule is confined to an ordinary judgment, or to a

writ of mandamus, where the corporation defaults in carry
ing out some duty it owes to its members or other inter
ested parties.
Equity, however, looks deeper into the subject. In the

interest of orderly transaction of such dealings as consti
tute the usual routine of business the chancery view recog
nizes the corporation as "something distinct from its mem

bers ;" but whenever justice demands application of the ben-
eficient rule which constitute the principles of philosophy
we style equity law, then it is that the corporate body is
deemed an aggregation of individuals, each of whom is pre
sumed to have a vested interest in the assets and charter-
rights of the company, with corresponding rights and lia
bilities respecting his relationship to his co-members and to
the corporation itself.2 On the surface, this divergence in
attitudes as to the underlying structure of the corporate
entity may appear to be a matter of slight moment; but the
ultimate result is very far reaching. Out of the equitable
view has grown that whole class of cases which when
grouped together, constitute in equity jurisprudence the field
known as "Minority Stockholders' Rights."
While railroad litigation has filled a considerable portion

of this field, it is not so great as the extent of the property
rights involved would seem to indicate. Thus, in the period

1 Lowell, Transfers op Stock.
1 Dodge v. Woolsey, 18 How. 331 (1855).
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when the Standard Oil Company was evolving its command
ing position as the controlling factor in its special line, it is
generally believed division of spoils derived from secret
rebates with railroads became the principal source of the
colossal fortunes then so suddenly acquired. Testimony
was educed by the Hepburn Committee of Investigation ap
pointed by the New York Legislature in the '70's showing
that the freight actually collected and paid into the treas
uries of the carriers "did not equal the cost of the axle-
grease." It is a strange anomaly in the history of Ameri
can litigation that there is no record of a minority railroad
stockholders' suit to bring any directors and executive offi
cers to account for such an obvious dereliction in their duty
to the investors.
In certain particulars, enforcement of the rights of the

holders of railway securities do not fit into the ordinary suit
by minority stockholders. For instance, bondholders may
believe their rights are jeopardized; and enforcement of
those rights may conflict with stockholders' interests. In
some instances, the interests of holders of all classes of car
rier securities may coincide ; hence the term "Rights of the

Minority Railway Security Holders" becomes apposite when
it is found such a situation exists in the world of corpora
tion affairs.

Down to the enlargement of the Interstate Commerce Act
in 1920, the protection of the "rights" of the railroad in
vestor were entrusted to the courts ; and with that amend
ment a great change took place. Under the Amended Act
the Commission is directed to combine the railways of the

country�"as soon as practicable prepare and adopt a plan
for the consolidation of the railway properties of the con

tinental United States into a limited number of systems in
which competition shall be preserved as fully as possible." 3

As an incident to that change in nation-wide railway
administration, the Commission is empowered to authorize
the acquisition of one carrier by another through lease or

3 The Interstate Commerce Act (amended) , � 5, par. 4, 41 Stat.
481. Feb. 28, 1920.
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purchase of stock or in any other manner not involving
absolute merging or consolidation, when such combining of
railway properties is found to be "in the public interest,"
and where the terms and conditions are likewise found to be

"just and reasonable." 4

Again, when such a consolidation as is contemplated by
Sec. 5,5 is in process of being carried into effect,�"The
bonds at par of the corporation which is to become the
owner of the consolidated properties, together with the out

standing capital stock at par of such corporation, shall not
exceed the value of the consolidated properties as deter
mined by the Commission." 6

Furthermore, after a period of 120 days from the effec
tive date of the amendatory Act of 1920, "it shall be unlaw
ful for any carrier to issue any share of capital stock or any
bond or other evidence of interest in or indebtedness of the
carrier * * * even though permitted by the authority
creating the carrier corporation, unless and until and then
only to the extent that, upon application by the carrier, and
after investigation by the Commission of the purposes and
uses of the proposed issue and the proceeds thereof" the
same shall have met with official approval as expressed in
the Commission's order in the premises.7
In order to further explain and to emphasize the bearing

and importance of these several provisions of the Inter
state Commerce Act as enlarged by Amendment of 1920,
it may be well to recapitulate by a brief summary the prac
tical effects of the several features above set forth:

(a) The policy of private ownership and operation
under federal supervision is adopted and employed
in the stead of the public ownership now largely in
force in Canada and in Great Britain and in Continen
tal Europe.8 To make effective this method of rarrying

4 Id. � 5, par. 2.
* Supra, n. 4.
*Id. � 5, par. 6b.
' Id. � 20a, par. 2.
�Id\ � 5, par. 4.
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on the transportation business of the United States, it
is directed that the railways shall be grouped in such
systems as the Commission finds will best conserve pub
lic interest through efficient service.

(b) Pending the amalgamation of American rail
ways in the manner stated above, the Commission 9 is
empowered to permit one carrier to acquire control of
another,�provided such combination of railway inter
ests indicates increased efficiency and is "in the public
interest."

(c) The element of "watered securities" is elimin
ated through the requirement 10 that the securities of
the corporation operating the competitive system men

tioned above [(a), supra], shall not in their aggregate
amount exceed the appraised value of the properties
thus consolidated.

(d) The policy of conservative control of railway
finance is exemplified and extended by the further pro
vision 11 that official approval of the purpose of and
occasion for issues of railway securities and disposition
of the proceeds derived therefrom is demanded as a

prerequisite to the lawful issuance of any railway se

curities whatsoever.

In furtherance of this beneficient scheme of general gov
ernmental control of the rail transportation facilities of the
nation, it will be found under the provisions of the said
amended Act that, when sitting as a judicial board, the
Commission is clothed with adequate power to determine
whether such proposals are "in the public interest." In
case of disobedience by carriers, the Commission is author
ized to apply to the Courts for injunctive relief.12

No doubt the institution of such a judicial board of tech
nical experts in transportation was welcome reform, in so

far as it relieved the courts from the burden of passing
� Id. � 5, par. 2.
10 Id. � 5, par. 6b.
11 Id. � 20a, par. 2.
" Id. � 5, par. 6.
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upon the complicated questions of policy involved in decid
ing problems of that nature. Where matters concerning
business judgment enter largely into the calculation, and
there is no palpable evidence of fraud in the inception of the
scheme, even courts of equity admit their inability to ren

der complete justice between the parties:�"the battle for

respective adjustments must be fought out beyond the

courtroom." 13 In case where the ulterior purpose of the

controlling interest is questioned, and the point at issue be

fore the court pertains to the enforced adoption of some

proposed change in the policy of corporate administration,
equity will not interfere "unless in an exceptional instance
of fraud or grossly inequitable discrimination." 14

In so far as owners of railway securities are concerned,
this breakdown of efficient means of affording adequate
relief is now a thing of the past. Preliminary investigation
by the Commission into the occasion for and employment of
the proceeds of issues of securities is demanded under the
said amended Act ; 15 and the ensuing official scrutiny will
be exercised by a board whose membership comprises lay
men who have had actual experience in transit affairs. Thus
railroad manipulation amounting to unfair discrimination
or fraud, even though such conduct on the part of the con

trol should not be "exceptional" or "grossly inequitable",
will be ascertainable hereafter by the instrumentality of
the Commission and can be nipped in the bud.

That this remedial legislation is not viewed askance by
the courts, but on the contrary is favorably regarded by
them as relieving those tribunals from inquisitorial tasks
for which our courts are not fitted by equipment, nor by the
natural tastes and juridical experiences of the incumbents
�will be readily disclosed by reference to the leading au

thority,16 where it is stated:
13 Guaranty Tr. Co. of N. J. v. International Steam Pump Co 231

F. 594 (1916).
" Guaranty Tr. Co. v. Mo. Pac. Ry. Co., 238 F. 812 (1916).
18 Supra, n. 11.
19 Director Gen. of Railroads v. Viscose Co., 254 U. S. 498 (1921)

citing numerous cases.
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"The importance to the commerce of the country of the ex

clusive initial jurisdiction which Congress has committed to the
Interstate Commerce Commission need not be repeated and can

not be overstated."

While the decision in this case related to a question of
freight schedules,�there appears to be no reason to doubt
the decision was framed in general terms because the ju
dicial ruling was intended to be of wide application and to
cover all questions naturally arising under the provisions
of the Amended Act of February 28, 1920.17 The decision
was rendered on January 3, 1921, so that the amended Act
was necessarily then before the court for its consideration.
Whether the Commission's "exclusive initial jurisdic

tion" in railway cases under the amended Act includes with
in its scope those issues falling within the general class of

questions usually raised by minority security holders in
courts of equity, is a point as yet not specifically adjudi
cated, and the point is one which cannot be definitely deter
mined from the wording of the statute itself.

Presumably the statute will be construed to mean that
equity retains jurisdiction in such cases. There is nothing
distinctive in the fact that the investor has contributed to
the capital of a transportation enterprise; the alleged
wrongs, are generic and concern the impairment of prop
erty-rights that pertain to security holders in corporations
engaged in business of every description. The element of

railway ownership is a mere incident; the right of redress,
if any, is such as belongs to all owners of securities who

allege their rights have been invaded and pray for equitable
relief.

However that may be, the Interstate Commerce Commis
sion has not hesitated to apply and enforce equitable rules
when deciding railway cases that in regular course have
come up for determination by that board. Nay, in its ju
dicial capacity the Commission has gone further than the
courts ; for when refusing its consent to a proposed taking
over of one carrier by another, the Commission in a leading

Supra, n. 3.



12 GEORGETOWN LAW JOURNAL

railway case based its ruling- not alone upon the inadequacy
of the terms and the arbitrary and unfair exercise of the

power of the majority-control, but went to the length of

animadverting severely upon the denial of the voting fran
chise to the holders of preferred stock. In fact, the Com
mission's decision turned in large part upon the right of

every investor to participate in the administration of the

common enterprise.13
Interesting problems are comprised in the issues raised

in certain eases now awaiting decision by Commission. Not

least important among these pending issues is one that con

cerns the nature of the respective corporations that will be
empowered to carry on the consolidated systems eventually
comprising all the railways of the United States. Shall the

operating company be one of the railways directly con

cerned, or shall control pertain to a new corporation, spe
cially organized for this specific purpose ? It is obvious that
matters such as these are highly important as well as inter
esting per se; and it is equally apparent the Commission,
in deciding them, is exercising judicial powers of a high
order.

Such questions as the foregoing, however, do not bear

directly upon the rights of the minority interests ; and they
are not entitled to more than passing mention here. Upon
the main theme, however, perhaps, there has been indicated
the existence of sufficient substantiating facts to justify the
assertion that with the enactment of the Interstate Com
merce Act as amended in 1920 19 a notable change has oc

curred in the realm of Corporation Law. Whether this
change is indicative of others that will entrust to adminis
trative and judicial boards the protection of the security
holders of every class of "carriers" is a question which
future legislation by Congress alone can disclose.

18 Nickel Plate Unification, 105 I. C. C. 425.

"Supra, n. 3.



VOIR DIRE EXAMINATION OF JURORS

II. The Federal Practice

By ROGER D. MOORE

"In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury . . ."
Amendment VI, Federal Constitution.1

"In Suits at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by jury shall
be preserved, and no fact tried by a jury, shall be otherwise
re-examined in any Court of the United States, than accord

ing to the rules of the common law . ." Amendment VII,
Federal Constitution*

"The end of challenge," says Coke, "is to have an indifferent

trial, and which is required by law, and to bar the party
indicted of his lawful challenge is to bar him of a principal
matter concerning his trial." Pointer v. United States, 151
U. S. 396, 408 (1894).

RECENT attention has been directed to rules adopted
by several federal district courts whereby the exami

nation of jurors upon voir dire has been taken from oppos

ing counsel and placed in the trial judge with provision that
additional questions desired to be put by counsel must be
addressed to the discretion of the judge. Such rules and
the practice under them have been upheld wherever re-

1 This amendment is not a limitation upon the powers of the states

but was intended exclusively to apply to the powers exercised by the

federal government. Gaines v. State of Washington, 48 S. Ct. 468

(1928) ; Howard v. Kentucky, 200 U. S. 164 (1906). It is applicable
to the District of Columbia, Capital Traction Co. v. Hof, 174 U. S.
5 (1899) ; and to the territories, Reynolds v. United States, 98 U. S.
145 (1879). A jury composed, as at common law, of twelve jurors
was intended by this amendment. Maxwell v. Dow, 176 U. S. 586

(1900).
3 There must be unanimity in finding the verdict. American Pub

lishing Co. v. Fisher, 166 U. S. 466 (1897). It is a "fundamental

guaranty of the rights and liberties of the people" and hence every
reasonable presumption should be indulged against it. Hodges v.

Easton, 106 U. S. 412 (1882). The court may not retain part of the
facts for its own determination. United States v. Rathbone, 2 Paine,
578, 27 Fed. Cas. No. 16, 121 (1828).

13
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viewed in the Circuit Courts of Appeals,3 and, although they
have not as yet been taken before the Supreme Court of
the United States by way of appeal or writs of certeriori,
they have been upheld indirectly in a number of instances
by denials of certiorari by that Court.4
The impetus to such rules was given to the federal courts

by a recommendation of the Conference of Senior Circuit
Judges, which was formed by act of Congress in 1922 to

advise upon legislation affecting the judiciary and to pro-

The only modes known to the common law to re-examine facts tried

by a jury are the granting of a new trial by the court where the issue
was tried, or to which the record was properly returnable; or the
award of a venire facias de novo, by an appellate court, for some error
of law which intervened in the proceedings. Thome v. Browne, 257
F. 519 (C. C. A. 8th 1919), certiorari denied by the United States
Supreme Court, 250 U. S. 645 (1919).

* Falter v. United States, 23 F. (2d) 420 (C. C. A. 2d. 1928) ; Car
roll v. United States, 16 F. (2d) 951 (C. C. A. 2d 1927) ; Bradshaw v.

United States, 15 F. (2d) 970 (C. C. A. 9th 1926) ; Kurczak v. United
States, 14 F. (2d) 109 (CCA. 6th 1926) ; Noland v. United States,
10 F. (2d) 768 (C. C. A. 9th 1926). But here the rule below seems

to have prohibited counsel only from p-rajniTifng each juror individ
ually. Murphy v. United States, 7 F. (2d) 85 (C. C. A. 1st 1925) ;
Ungerleider v. United States, 5 F. (2d) 604 (C C. A. 4th 1925).
In Fredericks v. United States, 292 F. 856 (C, C. A. 9th 1923), no

rule as such was involved, but it was held that the trial court was
within its sound discretion to require a certain question to be put to
the prospective jurors en masse.

In Beatty v. United States, 27 F. (2d) 323 (C. C. A. 5th 1928),
the judge below apparently conducted all of the voir dire examina
tion without objection, and this seems to have been the procedure in
the somewhat earlier case of Armborst v. Cincinnati Traction Co.
25 F. (2d) 241 (C. C. A. 6th 1928).
In Tierney v. United States, 280 F. 322 (C. C. A. 4th 1922), it was

held immaterial that the clerk had conducted the examination under
direction of the court.

4 Canon v. United States, 273,U. S. 763 (1927). See supra, n. 3
Murphy v. United States, 269 U. S. 584 (1925). See supra, n. 3
Ungerleider v. United States, supra, n. 3. In Shivery v United
States, 299 F. 710 (C. C. A. 9th 1924), the Supreme Court denied
certiorari where the Circuit Court of Appeals had held it to have
been within the sound discretion of the trial judge to have required
all general questions to be addressed to the entire panel.
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mote effective judicial administration.5 In common with
the practice prevailing in most of the states all challenges
in the federal courts are now required by provision of stat
ute to be "tried by the court without the aid of triers" 6 as

were employed at common law in challenges "to the favour
propter affectum", that is, challenges based upon inconclu
sive circumstances of suspicion as distinguished from the
"manifest" challenges wherein were involved in law con

clusive presumptions of bias on the part of prospective
jurors.7 In jury trials, then, the position of the judge is no

less important than in trials where he sits alone; for in
the former he is charged with the duty of securing to the
parties impartial persons other than himself to try the
facts in issue. Because of his comparative disinterest, to
place voir dire examinations directly in his hands, is ob
viously to strip such examination of its non-essentials, even
though further questions may be sought through him. His
function thereby assumes an even greater importance. For
our purpose it is not enough to repeat the general rule that
the extent to which voir dire examinations should go rests
in the sound discretion of the trial judge. In the interest of
accuracy we must direct our attention to the reported cases

in the federal courts to determine how far such simplifica
tion may legitimately go in those courts.

�Public No. 298 of September 14, 1922, 42 Stat. 837, 838; U. S.

Code, Title 28, � 218, providing in part. "It shall be the duty of

every judge thus summoned ... to advise as to the needs of his
circuit and as to any matters in respect of which the administration
of justice in the courts of the United States may be improved."

See also : The Business of the Supreme Court, by Felix Frankfurter
and James M. Landis 243, 249 (Macmillan 1928; see "Book Reviews,"
infra, p. 79).

' U. S. R. S., � 819; Jud. Code, � 287; U. S. Code, Title 28, � 424.
1 See "Voir Dire Examination of Jurors : /. The English Practice,"

by the present author, 16 Geo. L. J. 438, 441 et seq. (1928).
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VALIDITY OF BULKS BARRING COUNSEL FROM DIRECT EXAMINATION

In the Supreme Court of the District of Columbia a new

rule of court providing for voir dire examinations exclu
sively by the trial judge is confined to criminal practice.8 It
has not as yet been subjected to review by the District Court
of Appeals, inasmuch as to date trials under it have either
resulted in acquittals, or have not been appealed, or have
not involved exceptions to it properly saved. But it has
been applied to two vigorously contested cases of great pub
lic magnitude in which the selection of truly impartial
juries was apparently difficult in view of wide-spread no

toriety given to the cases by the Press. In this study of
the federal practice in voir dire examination it will be in
structive to consider the practice under the rule as it has so

far appeared against the background of cases formerly re

ported in the District of Columbia and elsewhere.

In United States vs. Harry F. Sinclair? involving an al
leged conspiracy to defraud the United States in the leas
ing of certain public oil lands, fifty-five veniremen were ex

amined by the trial judge and a jury formed from them in
approximately five hours, whereas in a previous trial of the
same case had before the adoption of the rule approximately
seven hours were used by counsel in the examination of a
total of thirty-seven veniremen for the same purpose.10

'Paragraph 2 of Law Rule 70, adopted January 6, 1928, but by
amended � 65 of the Code of Laws, D. C, not going into effect until
thirty days thereafter, as follows : "In criminal cases the examination
of jurors upon voir dire shall be conducted by the Justice. Counsel
may suggest such questions as they desire to have put and the Justice
shall put them if in his opinion they are proper."

� Criminal No. 43324, Vol. 1 of the Transcript of Proceedings in
the retrial. Another defendant, former Secretary of the Interior
Fall, was not on trial at this time.

10 Criminal No. 43324, Vols. 1 & 2 of the Transcript of Proceed
ings in the first trial beginning October 17, 1927. Before all evidence
in this trial of the case was in the Court declared a mistrial becauseof the disclosure of evidence tending to show an improper sur'veilla
of members of the jury by agents of defendant.

e
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In the second trial of this case the trial judge upon his
own motion put to the prospective jurors en masse ques
tions covering the following: acquaintance with any of
named counsel or defendants, first-hand knowledge of any
thing about the case, the formation or expression of any
opinion as to the guilt or innocence of defendants, and the
reading of anything about the case. Practically all the
prospective jurors had read newspaper accounts; these were
examined individually by the court to determine whether
opinions thereby formed could be laid aside and a finding
based solely upon the evidence to be introduced in the course

of the trial. The following additional questions submitted
by counsel were also put by the court to the prospective
jurors en masse: whether any of them had been on the
"grand jury which had considered any of the so-called Oil
Cases"; had been or at the time was employed by the
United States government or had business relations with
the same; had ever discussed the case with anyone who

purported to have knowledge of the facts; had read any

newspaper accounts respecting the investigation of any
Congressional committee upon such facts ; or had heard any
speeches broadcast by radio with regard to the same. To
individual jurors called into the box to fill vacated places the
court put the questions theretofore put to the whole panel
collectively.
After putting the foregoing questions the court refused,

upon written request of counsel, to question the veniremen
either collectively or individually as to:11 business relations
or acquaintance with all the assistants of the United States
Attorney for the District of Columbia; having any rela
tives at any time in the employ of the United States; the
reading of newspaper accounts of the former trial ; the re

quiring of evidence to remove an opinion or the amount of
such evidence, if required ; looking upon defendant "as does
the law, as an innocent man" ; approaching the case without
fear of public opinion and without influence of possible
public or private criticism.

11 See Transcript of Proceedings p. 161 supra, n. 9, for questions in
full.
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In United States v. Robert W. Stewart,12 involving an al

leged violation of a federal statute making it an offense to

refuse to answer questions put by a duly constituted com

mittee of the House or Senate, the prospective jurors were

subjected to much the same kind of examination by the
court as there had been in the Sinclair trial. In the former
the trial judge had followed the new rule and, over objec
tions and exceptions of defense counsel, refused them per
mission to examine on the voir dire.13 Practice in the
Stewart trial went farther in that the court refused, like
wise over objections and exceptions of defense counsel, to
allow voir dire examination by counsel for defendant, "de
fendant through his counsel" or even "defendant in proper

person".1* This examination was a comparatively short
one in that there were very few disqualifications made and
these without challenge by counsel of either side.

Whether it is expedient in every instance to prohibit
counsel from examining prospective jurors directly may be
a matter of opinion. But the legality of such practice in

general cannot now be questioned in light of the decisions.

Thus, the latest opinion in the matter,15 coming from a

" Criminal No. 46753, Transcript of Proceedings, p. 7. The prose
cution was under Sec. 102 of the Revised Statutes.

"In following the published rule Justice Bailey reminded counsel:
"I may add that I had adopted this practice before when I was in
the criminal court and that I would have continued to follow it even
though the rule had not been enacted." Transcript, p. 18, supra, n. 9.

14 Transcript of Proceedings, p. 25 et seq., supra, n. 12. In the
trial of this case the rule itself was objected to as being: (a) beyond
the power of the court to promulgate, (b) legislative, (c) derogatory
to a substantial common law right and a right conferred by Maryland
statute made part of District of Columbia law by act of Congress
(d) discriminatory in drawing an unreasonable distinction between
civil and criminal cases. In corollary, defense counsel further at
tacked it as denying defendant the means of ascertaining grounds
upon which to base challenges for cause and of disclosing information
to enable him intelligently to exercise peremptory challenges "in
defendant's absolute discretion," and finally as denying a constitu
tional right to be represented by counsel.

15 Falter v. United States supra, n. 3, following Carroll v. United
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federal appellate court lays down the rule as being that
"the impaneling of jurors is within the control of United
States courts by rules, subject to such settled principles of
the criminal law as are essential to securing impartial
juries", and furthermore asserts:

"while it was the custom at common law to allow the parties
to cross examine, there is nothing in this essential to securing
a panel free from bias. The length and particularity of the ex

amination of jurors had become a scandal and required some ef
fective control. So long as the power is exercised with reasonable
regard for the rights of the accused, it fulfills the requirements
of the law."

Two years earlier the Supreme Court had refused certiorari
to review this practice upheld in the Fourth Circuit in
which the Circuit Court of Appeals there had said:16

"No authority tending to show that there was any error in the
action of the court has been brought to our attention. The prac
tice is one which has been followed in many districts from time
out of mind. It not only saves much time, but has other manifest
advantages."
As to subject matter, the reports show the cases where

the validity of the rule was questioned and declared valid
to have involved : conspiracy to defraud the United States,
perjury, attempting to bribe a juror, illegally importing
and transporting liquor, violation of the White Slave Act,
fraudulently altering certain Liberty bonds, and conspiracy
to violate the National Prohibition Act.17 It is to be noted
that the rule has not yet been tested on appeal as to its ap

plicability to civil cases before a jury, although so far as

the reports go no distinction has been made in the wording
of the rules in this regard with the exception of the one in
effect in the Supreme Court of the District of Columbia.18

States, in the same (2nd) circuit in which certiorari had been denied,
supra, n. 3 and 4.
" Ungerleider v. United States, supra, n. 3 and 4.
" The subject matter here follows the inverse chronological ar

rangement of the cases themselves in n. 3, supra.
18
n. 8, supra.

The rule in the United States District Court for the Southern
District of New York is as follows: "The Judge alone shall examine
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THE PROPER SCOPE UPON PRINCIPLE OF THE EXAMINATION

In General. Prior to the inception of such rules of court

great latitude was allowed the trial court in conducting the
voir dire examination. Thus in St. Clair v. United States,19
involving the review of a conviction for murder on the high
seas, a rule of court requiring each juror to be challenged or
accepted or accepted and sworn in the case "as soon as his

examination is completed, and before the examination of

another juror", was upheld by the Supreme Court, notwith
standing defendant's due insistence upon a right to ex

amine all jurors as to qualifications before being required to
exercise the privilege of peremptorily challenging any of
them. The same court in a latter case denied certiorari to
the court of appeals which had held the action of the trial
court in requiring all general questions to be addressed to
the entire panel, as within its sound discretion.20 Even a

juror's own opinion under oath as to his own impartiality
is not binding on the court, although "the court should con

sider the statements made under oath by the juror himself
in reference to his impartiality." 21

Difficulty is obviously to be expected in actually securing

all jurors on the voir dire. If either counsel desire that he shall
examine as to additional matters, he shall state the same, and the
Judge, if the matter be proper in his opinion, shall further examine
the jurors in respect thereof."

This is substantially as recommended by the Conference of Senior
Circuit Court Judges. 10 Am. Bar. Asso. J. 875 (1924).

19 154 U. S. 134, 147 (1894).

"Shively v. United States, n. 4, supra, quoting at length from
Fredericks v. United States, n. 3, supra. Certiorari denied in the
former, by the United States Supreme Court, n. 4, supra, which ten
years before had termed as elementary the proposition that the ex
clusion of jurors as a result of their preliminary examination involved
a matter "within the sound discretion of the court." Texas & Pacific
Railway v. HiU, 237 U. S. 208, 214 (1915).

21 Remus v. United States, 291 F. 501, 507 (C. C. A. 6th, 1923) �

certiorari denied 263 U. S. 717 (1924) . See Beatty v. United States'
supra, n. 3.

'
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the essential right to trial by an impartial jury where the
particular case has acquired considerable public notoriety.
That this is so was seen even in the early days of the nation
by Chief Justice Marshall when he said:22

"Perhaps on general and public questions it is scarcely possible
to avoid receiving some prepossessions, and where a private right
depends on such a question the difficulty of obtaining jurors
whose minds are entirely uninfluenced by opinions previously
formed is undoubtedly considerable. Yet they ought to be su

perior to every exception, they ought to stand perfectly indif
ferent between the parties . ,"

And at a more recent time the Supreme Court of the
United States recognized the difficulty in Reynolds v. United
States : 23

"In these days of newspaper enterprise and universal education,
every case of public interest is almost, as a matter of necessity,
brought to the attention of all the intelligent people in the vicin
ity, and scarcely any one can be found among those best fitted
for jurors who has not read or heard of it, and who has not
some impression or some opinion in respect to its merits. It
is clear, therefore, that upon the trial of the issue of fact raised

by a challenge for such cause, the court will practically be called
upon to determine whether the nature and strength of the opinion
formed are such as in law necessarily raise the presumption of

partiality . ."

This Reynolds case is particularly noteworthy in that in
it there is not involved a statute declaring opinions formed
from newspaper accounts to be no bar even though the juror
may require evidence to remove such opinions, where the
court is satisfied from all the voir dire examination that

"Mima Queen & Child v. Hepburn, 7 Cr. 290, 297 (1813), coming
up from the Circuit Court for the District of Columbia. The holding
by the Supreme Court was merely that the trial court had exercised
sound discretion in instructing triers that the challenged talesman
"did not stand indifferent between the parties", following a statement

by the questioned juror, in a proceeding upon a petition for freedom,
that he would find for petitioner if the evidence were evenly divided,
because of his adversity to slavery.

23 Supra, n. 1, for bigamy in federal territory. The most recent case

upon this particular point conclusively follows the Reynolds case:

Holt v. United States, 218 U. S. 245, 248 (1910), the trial being for
murder.
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the challenged juror is competent to render a true verdict
upon the evidence and in accordance with the instructions
of the court, such as is found in two later cases decided by
the same court 24 and similar to the bill as introduced in the

present Congress "to expedite judicial procedure, and to

obtain more intelligent jurymen." 25

The Supreme Court of the District of Columbia sitting
on appeal in general term before the institution of the Dis
trict Court of Appeals amplified the Reynolds holding to
a remarkable extent, saying in the leading case of United
States v. Barber:26 ,

"The almost universal test proposed to ascertain whether the
juror entertains a bias or prejudice against the prisoner is to

inquire whether he has formed or expressed an opinion as to
his guilt or innocence. To remain satisfied with his categorical
reply, whether in the affirmative or negative, in a case that has
attracted general attention, might do injustice to the prisoner, or
to the government . . . The duty of the examining author
ity, instead of ceasing when the citizen, in either case, has made
his general claim to exemption, may more properly be said fo
have then really begun."
In this case it was recalled that "in the Burr trial,27

every one of the hundreds of persons summoned as jurors,
with scarcely one exception, answered on his voir dire that
he had formed an opinion . . . but impartial jurors

** Hopt v. Utah, 120 U. S. 430 (1887) ; Spies v. Illinois, 123 U S.
131, 165-179 (1887).
" S. 1748, 1st Session, 70th Congress, now favorably reported out

by the Committee on the Judiciary, but with modifications such as to
make it inclusive of all opinions whether or not formed merely from
the reading of newspaper accounts or thru conversing about the
merits of the controversy. The bill as reported out by the Committee
provides only that the court be satisfied that the prospective juror
"is possessed of the necessary intelligence, education, and ability to
render a fair and impartial verdict ..."
" 21 Supreme Court, D. C. 456 (1893). The D. C. Court of Appeals

was created Feb. 9, 1893, by an act of Congress by which the
court took the place of the Supreme Court in General Term at
Stat. 434 (1893).

47

"United States v. Aaron Burr, 25 Fed. Cas. 55-83, No 1469S
(1807).
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were finally obtained ... by careful analysis by the
court of the sources and extent of their alleged opinions." 28

It is readily to be concluded from the decisions that there
is a considerable field in which questions may properly be

put, but in which also refusal to permit the same questions
would not constitute reversible error. To quote again from
the Reynolds case : 29

"It must be made clearly to appear that upon the evidence the
court ought to have found the juror had formed such an opin
ion that he could not in law be deemed impartial. The case must
be one in which it is manifest the law left nothing to the con

science or discretion of the court." "

A case on writ of error in the Eighth Circuit serves to

accentuate this distinction by conceding that, even though
"the juror could have been properly excused . . the ques
tion presented to us is not the same as the one presented to
the trial judge", inasmuch as "no less stringent rules should
be applied by the reviewing court . . in such a case than

" Subsequent cases decided by the Court of Appeals of the District
of Columbia are in accord with this case. The first one asserts that
in order for there to be reversible error in restricting or enlarging
the scope of the examination, it must be "made very plainly to appear
that the rights of the appellant were thereby prejudiced." Howgate
v. United States, 7 App. D. C. 217, 236 (1895).
A second one states: "Qualification is a question of mixed law and

fact submitted to the sound discretion of the court," which ought not
be disturbed, "unless there be disclosed manifest error to the prejudice
of the accused." (Italics author's). Horton v. United States, 15
App. D. C. 310, 318, 319 (1899), citing with approval Connors v.

United States, 158 U. S. 408, 413; Garlitz v. State, 71 Md. 293, 301
(1899) ; and Howgate v. United States, supra. And when last con

fronted with the matter the court said: "The discretion of the trial
court . . . will not be disturbed unless it is made clearly to appear

that, upon the evidence, there was no room for the exercise of dis
cretion by the court." (Italics author's). Miller v. United States, 41
App. D. C. 52 (1913), citing with approval Howgate v. United States,
supra; Horton v. United States, supra; Reynolds v. United States,
supra, n 1 and 23; and Gallot v. United States, 87 F. 446 (C. C. A.
5th (1898).
" Supra, n. 1, 23 and 28.
*� The Circuit Court of Appeals for the Fourth Circuit has recently

spoken in similar terms: "The action of the trial court, in so far
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those which govern in the consideration of motions for new
trial because the verdict is against the evidence." 31

For Purposes of Peremptory Challenge.32 The Supreme
Court of the United States has never denned clearly and
completely the scope to which parties may properly demand
that the trial court take, or that they be permitted to take,
voir dire examinations of jurors with a view to the rejec
tion of some or all of them. That court has stated without

as the same related to the acceptance of jurors and the ascertainment
of their eligibility, had relation to a subject largely within its dis

cretion, and this court should be slow to disturb its ruling in the

premises unless some plain error was committed of a prejudicial
character." Assaid v. United States, 10 F. (2d) 752, 753 (1926),
citing with approval the following: Reynolds v. United States, n. 1,
23, 28, and 29, supra, Hopt v. Utah, n. 24, supra, Spies v. Illinois,
n. 24, supra, Holt v. United States, n. 23, supra, Tierney v. United
States, n. 3, supra, and Kelly v. United States, 293 F. 689, 692, 693

(C. C. A. 4th 1923).
" Pearson v. Rocky Mountain Fuel Co., 219 F. 496 (C. C. A. 8th,

1915), extracting but not quoting from Reynolds v. United States,
n. 1, 23, 29 and 30, supra. The most recent case in this field, to which
the Supreme Court denied certiorari October 15, 1928, justifies the
holding of the C. C. A. for the Ninth Circuit that "the trial judge
necessarily exercises a measure of discretion, and no abuse is shown."
Brady v. United States, 26 F. (2d) 400, 403 (1928) .

"Before a federal statute allowed peremptory challenges such
challenges were permitted in the federal courts by rule of court
alone, it not being considered that the common law provisions thereto
applied of their own force; United States v. Aaron Burr, n. 27
supra; see United States v. Randall, 27 Fed. Cas. 696, No. 16118
(1869). The federal statute allowing peremptory challenges are
first to have been enacted in 1872, 17 Stat. 282, c. 332, � 2 incor
porated in R. S. � 819 and in � "287 of the Judicial ,Code, 36 Stat.
1166, U. S. Code � 424. Under it peremptory challenges are al
lowed as follows: in capital offenses or treason, the government 6
and defendant 20; in other felonies, the government 6 and defendant
10; in all offenses and in civil causes, the government 3 and defendant
3. In the District of Columbia the government is allowed 20 such
challenges as is defendant, in other felonies 10 as is defendant and
in all other cases, civil as well as criminal in which plaintiff i's the
United States, each party is entitled to three peremptory challenges
Code of Law, D. C, � 918. Under � 72 of this Code a special panel
of 20 is allowed in civil causes from which each party strikes four
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equivocation in the case of Pointer v. United States 33 that
there is an essential right to "an opportunity to participate
in the examination to such extent as was necessary to ascer

tain whether any of them were liable to objection for
cause" 34 (although such examination preceding challenge
is clearly at variance from the settled English practice) ; 35

and also "an opportunity . . for such inspection and ex

amination . . as is required for the due administration
of justice." 36 But by reason of its partial silence in the
matter in that particular case, it might be argued that it
did not consider as requisite to the "due administration of

justice" a corresponding right to question for purposes of

peremptory challenge. And this seems to have been the
view at first taken by the lower federal courts.37 But the

In an early case the Supreme Court of the United States recognized
a "qualified and conditional" exercise of the right to peremptory
challenge in the government "to put aside any of the jurors, until
the whole panel is gone through." United States v. Marchant, 12
Wheat. 480, 482 (1827). This is in accordance with the English pre
cedents but is certainly not the practice today in this country and
is probably questionable law, although it does not seem to have
been overruled. See Hayes v. Missouri, 120 U. S. 68, 71 (1887) .

83 151 U. S. 396, 412 (1894). "The right of peremptory challenge
... is not of itself the right to select, but a right to reject jurors."
Hayes v. Missouri, n. 32, supra. See also Pearce v. United States,
192 F. 561 (C. C. A. 5th, 1912) ; St. Clair v. United States, n. 19,
supra, at pp. 147, 148.
"
n. 33, supra, at p. 406 of the report.

35 Voir Dire Examination of Jurors : I The English Practice, n. 7,
supra. Witness 4 Blackstone's Commentaries 353, quoted in Lewis v.

United States, 146 U. S. 370 (1892) and in United States v. Mar-

chant, n. 19, supra, at p. 482 of the report.
3* Pointer v. United States, n. 33, supra, at p. 406 of the report.

Here the Supreme Court further said: "In the absence of such rule
or order . . . the mode of designating and impaneling jurors for the
trial of cases in the courts of the United States is within the control
of those courts, subject only to the restrictions Congress has pre

scribed, and also to such limitations as are recognized by the settled

principles of criminal law to be essential in securing impartial juries
for the trial of offenses."

37 Browne v. United States, 145 F. 1, 7 (C. C. A. 2d, 1905), affirming
126 F. 766 and 128 F. 615; certiorari denied 200 U. S. 618 (1906);
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more recent decisions of those courts show a decided trend
toward the general rule as it exists in most of the state

courts, i.e., that there may properly be required such ex

amination as will enable a party intelligently to exercise
peremptory challenge.
Thus, the important case from the First Circuit, of Mur

phy v. United States,38 in which the Supreme Court denied
certiorari, opened the way to such a trend when it stated
that there would be no exercise of the required "sound dis
cretion" where there was an arbitrary denial of "such ex

amination ... as may disclose any prejudice or bias
on the part of jurors." It is to be noted that the words of
the court here are not confined, as are those in the earlier
Pointer case above-quoted, to questioning for the ascertain
ment of liability to objection for cause.
Going a step further, the Circuit Court of Appeals for the

Sixth Circuit has suggested, but not decided, that there may
be a substantial right to the extension to counsel of a per
sonal examination of a particular juror for purposes of

peremptory challenge "when there is reason to believe that
he needs such privilege in order to exercise peremptory
challenges intelligently", to deny which extension mightwell
constitute prejudicial error.39 These words of the court

the Court of Appeals saying that defendant's right is sufficiently
secured "by his being provided in advance of the drawing with a list
of the names and residences of the jurymen constituting the panel
(and the subsequent panel of talesmen) from whom the 12 were to
be drawn." But the offense here involved was not capital and con

sequently reference of the court to furnishing such a list is not clear.
Under the Revised Statutes then in force it was required to be fur
nished only in capital cases, and then two or three days before trial
as the case might be.
The essentials to the free exercise of the right of challenge are:

"First, that the defendant shall have access to the list of jurors-
and, second, that he shall have presented to him face to face for
challenge jurors ascertained to be legally qualified." Tierney v. United
States, n. 3 and 30, supra, at p. 324 of the report.

88
n. 3, supra, at p. 87;of the report.
" Kurczak v. United States, n. 3, supra, at p. 110 of the report
The appellate court here approved "as a proper and often very
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outline a rule for practical procedure reasonably calculated
to expedite justice and at the same time insure the funda
mental rights embedded in due process, to-wit, questions-
may be put as of right for the purpose of peremptory chal
lenge only upon a satisfactory showing made to the court
of facts actually in the case warranting the particular ques
tions, provided the court require at its discretion that such
a showing be made. In connection with this case, Quaere,
Is there a "personal examination" where counsel is required
to put all questions through the court?

Inasmuch as questions put for the purpose of challenge
for cause readily show upon their face their purpose to dis

close personal knowledge of the facts at issue, an unqualified
opinion, pecuniary interest, religious beliefs and conscien
tious scruples in certain instances, unwillingness to be gov
erned by the established rules of evidence, certain relation

ships in which bias is conclusively presumed, membership
on the grand jury which returned the indictment or on a

petit jury previously returning a verdict in the same case,40
or certain disqualifications fixed by statute,41 no purpose
would generally be served by requiring such independent
showing to be made with regard to them.

desirable practice" the lower court's conduction of all the examina
tion coupled with the offer to put proper questions desired by coun

sel. Its suggestion as to "personal examination" by counsel goes far
but has not subsequently been followed to its literal conclusion by
this court or any of the cases reported in the other circuits. See

supra, n. 3.
40 One must turn to the common law and in particular the state

decisions applying it to modern situations, if he would inform himself

as to challenges for cause, for federal cases in the field are few in

number and far from exhaustive in content. See: Voir Dire Exam
ination of Jurors: I English Practice, n. 7 and 35, supra; 35 C. J.

pp. 312-358; 16 R. C. L. pp. 254-299.
" The qualifications set forth in � 215 of the Code of Laws,

D. C, have been held not to furnish the only test of the juror's com

petency. See Crawford v. United States, 212 U. S. 183 (1909),
holding the common law disqualification of employer and employee
to be still in force; and see also to the same effect, United States v.

Griffith, Criminal No. 37630, Supreme Court, D. C.
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Probably the surest way of determining the extent to
which the trial court may go in restricting questioning upon
voir dire is to examine the reported cases upon their own
facts with a view to ascertaining the demarcations now ex

isting. The remainder of this treatment will be so directed
to rulings upon specific questions.

PROPER SCOPE ,0F VOIR DIRE EXAMINATION UPON THE PARTICULAR

FACTS OF THE REPORTED CASES

Where There Was No Error Below. The Supreme Court
of the United States has taken but few occasions to pass
upon rulings made below upon specific questions. Aside
from its indirect approvals through denial of certiorari,
it has in a few decisions refused to find prejudicial error
(or for that matter, any error) in the exercise by the trial
judge of his "sound discretion" in the voir dire examina
tions.42

In what seems to be its most recent decision by that court
in this field,43 involving the prosecution of socialists for
violations of the Selective Draft Law of 1917, there was

upheld without further comment a ruling of the trial court
that defendants were not entitled to ask of jurors whether
they distinguished between socialists and anarchists. Some
fifteen years earlier the same court, in reviewing a convic
tion had below for first degree murder, held it not error to
have permitted the district attorney to ask a juror whether
he had any conscientious scruples which would preclude him
from rendering a verdict of guilty on circumstantial evi
dence "in a case where the penalty prescribed by law is
death", whereas in fact such penalty was optional in the
State laws are controlling as to the qualifications and exemptions

of jurors in the federal courts hut state laws and usages relating to
the designation and impaneling are not binding on the latter courts.
Pointer v. United States, n. 33, 34 and 36, supra, at p, 407 of the
report; Christianson v. United States, 290 F. 962 (C. C. A. 6th, 1923)
" The readily apparent disposition on the part of federal judges to

restrict voir dire examinations is to be contrasted with the general
tendency in the state courts to allow great latitude in them. See
Spies v. Illinois, n. 24 and 30, supra.

43 Ruthenberg v. United States, 245 U. S. 480 (1917) .
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jury in that they might under the law add to a verdict of
guilty the words "without capital punishment".44
Perhaps the most instructive decision by the Supreme

Court is that of Connors v. United States,*5 decided in 1894
and involving prosecution under an indictment charging in
terference with judges of election in violation of a federal
statute. Written questions had been sought to be put on
voir dire to show party affiliations and activities at the time
of the election specified in the indictment, but the trial
court barred them. This ruling the highest court held

proper on the ground that the law presumes interest in

proper elections irrespective of party affiliations, which pre
sumption is not removed unless it be "made otherwise to

appear that the particular juror has himself by his con

duct or declarations given reason to believe that he will

regard the case as one involving the interests of political
parties rather than the enforcement of a law." And since
no connection between a Committee of 100 was shown with
the particular prosecution, the question as to whether a

prospective juror had ever belonged to that organization
was also held to have been properly excluded. Recently
the Supreme Court has denied certiorari to the lower ap

pellate court which had held it to be no ground for chal
lenge for cause that a prospective juror be a member of or
have contributed to any organization for the purpose of en

forcing the prohibition law.46

The case which is most completely reported as going
furthest in recognizing wide discretion in the trial judge is
that of Murphy v. United States,47 decided in 1925 and to
which likewise the Supreme Court denied certiorari. In
this case, involving conspiracy to defraud the United States

" Hardy v. United States, 186 U. S. 224 (1901).
45 Connors v. United States, n. 28, supra.
" Remus v. United States, n. 21, supra.
47
n. 3, supra, certiorari denied 269 U. S. 584 (1925). The court

of appeals here asserted that it would adhere to the Massachusetts
practice (in which state the trial court sat), through which it was

discretionary in the courts of the state whether court or counsel ex
amine.
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by illegally altering certain registered Liberty bonds, the
Circuit Court of Appeals for the First Circuit held that it
was sufficient for the trial court to have stated to the

jurors the purport of the indictment and then to ask if
there was any reason why any of them could not fairly
and impartially try defendant, and direct that, if there was,

he should stand aside. It was held on appeal not to have
been improper for the trial court to have refused to permit
a line of questioning thereupon suggested by counsel as

follows: whether the jurors had ever lost bonds, whether
the fact of an indictment would prejudice them against de
fendant, whether they could sit fairly, whether if they
themselves were on trial they would want jurors of similar
mental attitude in their places, and in general "whether
their mental attitude is such that, if selected, they can give
the defendant a fair and impartial trial under the Con
stitution of the United States". Obviously, the holding here
is an extreme one, and hence, as we shall see, has not been

subsequently followed in its entirety.
A group of prosecutions for violation of the National

Prohibition Act set out the undesirability of hypothetical
questions or those anticipating certain instructions by the

court, the reasoning behind the rulings no doubt being (al
though not expressly so) that a layman should not be re

quired to answer questions calculated to be misunderstood
by reason of the non-technical nature of his knowledge and
viewpoint.48

48 By way of precedent it has been held proper for the trial court
to refuse to permit jurors to be questioned whether they would re

quire evidence to remove opinions formed by reading newspaper ac

counts of a former trial of defendant on the same charge, on the
ground that the jurors apparently did not understand the meaning
of such question. United States v. Barber, n. 26, supra.
In 1909 in a prosecution for conspiracy to defraud the United

States of public lands it was held to have been within the discretion
of the court to refuse a question as to whether the jurors would con
sider it fraudulent for a man to loan a homestead applicant money
to pay his fees and commissions, inasmuch as such a question "in
volved a rule of law concerning which . . . men in general are not



VOIR DIRE EXAMINATION OF JURORS 31

In the first of these cases,49 decided about a year after
the Murphy case supra, the Court of Appeals for the Ninth
Circuit sustained the court below in its refusal to permit
an examination of the jury separately and the asking of
the following general questions: (1) Now, do you know
of any reason at all that; would prevent you doing by these
men as you would like to be done by you, if you were situ
ated in similar circumstances? (2) You realize that every
man is presumed to be innocent until proven guilty by evi
dence which convinces your mind beyond a reasonable
doubt? (3) And if, after hearing all the evidence you have
a reasonable doubt as to the guilt of these men, or either
of them will you follow the instructions of the court and

give them the benefit of such doubt? It has since been
held on appeal in the Sixth Circuit that a question as to

how jurors would vote in case the testimony were equally
divided was properly excluded, the court saying : 50

"It is trifling with the time and procedure of the court to as

sume that jurors will not obey the court's instructions properly
to be given."
This in effect was the holding in a somewhat earlier case

in the Sixth Circuit 51 in which it was held on appeal that
a question propounded to the jurors as to what their ver
dict would be in case there was insufficient evidence to
establish guilt in their minds "beyond a moral certainty
and a reasonable doubt," was properly excluded.
And at about the same time the Court of Appeals for the

supposed to be accurately informed." Richards v. United States,
175 F. 911 (C. C. A. 8th 1909).
In 1916 in a prosecution for using the mails to defraud it was held

to be no abuse of discretion that counsel had been restrained from
asking questions calculated to be misunderstood, where the court

suggested that the question be asked in clearer form. Watlington v.

United States, 233 F. 247 (C. C. A. 8th 1916).
"Bonness v. United States, 20 F. (2d) 754, (C. C. A. 9th 1927).
,0 Kurczak v. United States, n. 3 and 39, supra, involving a pros

ecution for the illegal importation of intoxicating liquor. Neal v.
United States, n. 57, infra, indicated that a similar question might
properly be put.
" Christianson v. United States, n. 41, supra.
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Ninth Circuit 52 sustained the refusal of the trial court to

permit the following questions: (1) Could defendants rely
upon you to vote for no verdict except what you thought
was right, irrespective of what the other jurors did, except
as they might influence you by legitimate argument? (2)
The fact that seven or eight, or even more, of the other
jurors voted differently . . would not influence you to

vote that way?
As to questions involving personal knowledge of facts in

the case and opinions, there are two cases. In one of
them 53 it was held not error, in the prosecution of a physi
cian for illegal dispensing of narcotic drugs, in which the
defense apparently was dispensation for treatment pur
poses, to refuse to allow counsel for defendant to ask jurors
whether they had any preconceived ideas as to the proper
method of treating drug addicts. In particular it was held

proper to refuse question as to whether such preconceived
ideas, if any, had been formed during service as grand
jurors. In a White Slave case later 54 the refusal of the
trial court to allow a question on voir dire as to "whether
any of them had ever been a witness in a similar case" was

upheld.
Where There Was Error Below. In a case decided on

appeal by the Circuit Court of Appeals for the Eighth
Circuit in 1918,55 in which the trial court had conducted
most of the voir dire examination, it was held fatal error
for questions to be directed toward convincing jurors of
the pressing desirability of their having no scruple against
capital punishment, rather than pursuing the sole object of
" Fredericks v. United States, n. 3, supra.
" Hoyt v. United States, 273 F. 792, (C. C. A. 2d, 1921).
" Noland v. United States, n. 4, supra.
"Manuel v. United States, 254 F. 272, (C. C. A. 8th, 1918). The

Court of Appeals of the District of Columbia in 1895 asserted it to
have been within the sound discretion of the trial court to permit
the district attorney to ask whether the lapse of six years between
the commission of the offense and the finding of the indictment would
create prejudice against returning verdict under the evidence and
instructions. Howgate v. United States, n. 26, supra.
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determining whether they would approach the issue in the
proper frame of mind. The court must take care not to ap
pear argumentative in the examination lest its attitude ap
pear to be a preconceived opinion upon the merits yet to be
passed upon.

Likewise in the Ninth Circuit it was held on appeal in
1925 56 to have been fatal error for the prosecuting attor
ney to be permitted to reprove a juror for his verdict of
acquittal in a similar prosecution by stating that there was

evidence to the effect that an unimpeached government wit
ness had bought liquor from defendants upon search under
valid search warrants, and then asking, "What more testi
mony do you require to prove a prohibition case than that?"
Even though the juror addressed here was excused upon
challenge, the conduct of the prosecutor was held prejudicial
as affecting the free exercise of judgment by the remaining
jurors.
Coming down to the immediate past, we find a number

of cases which mark a tendency of the Circuit Courts of

Appeals to hold the courts of the first instance to a stricter
account in their conduction of the voir dire. Thus within
the past year in the Fourth Circuit 57 a judgment below was

reversed on the sole ground that such inquiries had not
been permitted defendant "as will enable him in the exer

cise of his discretion to exclude from the jury persons who
have formed fixed opinions about the case and are not fair
and impartial jurors within the contemplation of the law."
The situation here was unusual in that this was a new trial
in which defense counsel avowed that jurors who had heard
the evidence in the former trial were included in the panel.
The jurors were asked collectively by the court whether any
of them had formed and expressed an opinion as to the

guilt or innocence of the accused, but, improperly, the court
refused to word the question in the alternative as to
whether any of them had formed or expressed such opinion.
As distinguished from the Murphy case58 (in which

there was no reversal although the court went far in deny-

" Filippelli v. United States, 6 F. (2d) 121 (C. C. A. 9th, 1925).
"Neal v. United States, 22 F. (2d) 52 (C. C. A. 4th, 1927). See

n. 50, supra.
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ing questions), it is particularly to be noted that negative
responses to questions whether any of the jurors were re

lated to defendant and whether there was any reason why
they could not give both sides a fair trial, did not bring
the action of the trial judge as a whole within his sound dis
cretion. Under the English practice, where as has already
been noted, no examination can proceed challenge and where
a juror cannot himself testify as to his own bias, the court's

ruling would have been more nearly correct. Actually, we
must concede that a fixed opinion formed but not expressed
ought to be considered, as the court here considered it, to be
as fatal to requisite impartiality as though it might be
proved by the more circuitous route of testimony of persons
other than the juror himself.59

But it has remained for two decisions handed down in the
past few months to mark the line of departure from sound
discretion most sharply. In the first 60 of these, which in
volved an action for personal injuries, there was a reversal
because (upon one ground) the trial court had refused to
accede to plaintiff's request that the general question be
asked whether any of the jurors were stockholders "in any
traction or steam railroad company". The appellate court
here observed that the court below had erred in considering
the question as directed at a private affair of the jurors,
and further:

"Presumably the information was desired for the proper purpose

68
n. 3 and 4, supra.
"In Assaid v. United States, n. 30, supra, where jurors admitted

formed but not expressed opinions, the court of appeals held that
such formation "is not of as much moment . . as when the same
had been expressed," and because the same jurors had substantially
stated upon the examination that they would give defendant a fair
trial, refused to reverse the judgment below.
"Armborst v. Cincinnati Traction Co., n. 3, supra. In Eppinger

& Russell Co. v. Sheehy, 24 F. (2d) 153, (C. C. A. 5th, February, 1928)
the principle involved here was discussed thoroughly. A question
put by plaintiff's counsel whether any of the panel "were engaged in
the casualty insurance business" was held on appeal to have been
properly allowed to determine interest by reason of business relations,
the court supporting this holding somewhat novelly as follows: "If
in the particular case there is no surety upon which the burden of
liability would fall, it is easy enough for the defendant, who alone
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of testing the qualifications and admissibility of the jurors, to
enable an intelligent exercise of the right of at least peremptory
challenge."
In the second 61 of these instructive cases, handed down

last July, the Circuit Court of Appeals for the same (Sixth)
circuit indicated that a "misapprehension as to practice"
upon the voir dire examination of jurors would have been
fatal to the conviction below of violation of the National
Prohibition Act, had it properly been saved. The higher
court asserted that a question whether any member of
the jury was a member of or contributed to any organiza
tion for the purpose of enforcing the prohibition law was

clearly proper as materializing defendant's "right . . to

get information aiding him to determine whether he wished
to make a peremptory challenge", irrespective of the fact
that an affirmative answer to it, without more, would not
disclose legal basis for challenge for cause.62 "We must re

gard such information as this," the court observed, "as
within that minimum which respondent is entitled to have
as the basis of a peremptory challenge."

IN CONCLUSION

From our previous study of the English practice and
precedents 63 we have seen that traditionally there has per
sisted a strong presumption as to the impartiality of jurors
ever since that turning point in legal history whereat they
ceased to be accusatory witnesses called for actual knowl
edge of the matter in controversy and became discrimina
tory judges of the facts at issue. We have further seen

that so far as the dictates of due process go under the com

mon law, a party has no right to question jurors upon voir
dire examination after they are empanelled but before they
are sworn as jurors to try the particular cause at issue,
unless he shall first have stated in good faith the ground

has actual knowledge of the fact to prove, and thereby avoid any
possible injury or prejudice."
" Beatty v. United States, n. 3, supra. The defect here in de

fendant's saving of exception was that it was not specifically made,
in that there had been a general objection and exception to a general
refusal to put six questions, some of which admittedly were good.
" See supra, n. 46.
""Voir Dire Examination of Jurors: I. The English Practice,"

n. 7, 34 and 40, supra.
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of his challenge and thereby restricted the scope of his

questioning.
It is obviously true that such a requirement has pre

supposed�in the absence of an entrenched confidence in the
innate fairmindedness of the average juror�a knowledge
gained of the venireman previous to his appearance in court

upon the panel. But shifting times have removed the basis
for such supposition. From the earlier condition of men
in which each was well acquainted with his neighbor or was
able thru means immediately available to inform himself

sufficiently about him, there has come about a radical change
incident to the thickening population of our industrial era.
The tendency now is to choose one's friends and even ac

quaintances widely and with general disregard for one's
more immediate neighbors. Urban men and women gen

erally know but little about those living about them; and
their own reputations in the communities in which they
live are largely indefinite. This change in the times has
naturally impigned upon the courts. From the,ir original
position as community forums and recreational centers in
which judge, counsel, jurors and onlookers knew each other,
they have swung into position quite generally as cogs in a

social state of growing complexity. Those who take part
in their proceedings do so impersonally. They meet and
part probably never to meet again.
Cut off politically from the older English tradition and

confronted with differences in social conditions growing
largely out of heterogeneity of population and extent of ter
ritories, it is therefore not surprising that our courts have
countenanced such changes in jury trials as enable parties
to procure information about jurors without being put to
the expense and inequality of extra-curia investigations.
The view now generally prevails in this country that a party
may examine prospective jurors without having any knowl
edge previously obtained concerning them. And this con

cession, being comparatively new, has been generating a
distinct element of procedural law around the question in
evitable to it, viz., How far may such voir dire be extended
as of right to parties in materializing the fundamental guar
anty to trial by impartial jurors?
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What are to be considered as essential to a voir dire ex

amination of jurors today? We ask, for experience has
demonstrated that upon occasion reasonable limits must be

put upon such examination lest it degenerate into pointless
duplications and interrogatory quibblings valueless in the
face of the salient issues of the case on trial.

Under the Constitution of the United States trial by jury
in the federal courts is secured in criminal prosecutions and
in all but the petty civil suits at common law. The jury
is an indispensible unit, for better or for worse, in the fed
eral administration of justice, even as the same is more

elaborately so in the states. The observer of courts in
actual operation notes that in the greater percentage of
cases voir dire] examinations are almost entirely if not alto
gether waived by counsel. But justice delayed is justice
denied and consequently the wide-spread demand for the
simplification of procedure has�in the face of crowded and
clutted dockets in many federal courts growing out of their
enhanced jurisdiction�swept with it a movement looking
to the reduction of voir dire examinations to their essen

tials. Such movement has behind it a well-placed confidence
in the ability and high qualifications that characterize most

judges of the federal bench, and the motif of justice that
thru dilatory tactics one should not be countenanced to delay
or deny to others their own day in court.

The highly restrictive requirements of the common law

holding parties to voir dire examination only upon definite
cause stated as well as the practice heretofore existing, and
the weighty recommendation of the Conference of Senior
Circuit Court Judges, pursuant to which rules following
the recommendation have been upheld without exception
wherever presented, establish judicial examination of ju
rors beyond contravention in the courts of the United
States. As we have determined from our examination of
the cases, however, the courts themselves have wisely dif
ferentiated between the validity of exclusive judicial ex

amination and its sufficiency.
At the present time, due to incomplete reports and in

particular to the almost total lack of treatment of any kind
in the field by the highest court in the land, important guide-
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posts are yet to be erected. Consequently there ought to be

forthcoming from the Supreme Court of the United States
an opinion treating upon the proper extent of such exam

inations. That court may well clarify conflicting doc

trine by fixing as settled rule, one of the following views :

(1) The loosely considered dictum of one Court of Ap
peals, that a personal examination may be insisted upon

by counsel should he make it clearly evident that such
is necessary for the intelligent exercise of peremptory-
challenge ;

(2) the implication from the decisions in other cir

cuits, that there is not secured a right to put questions
beyond those calculated to make out legal cause for

challenge ;

(3) the middle view, indicated but not decided upon
as precedent, that the trial court may maintain in it
self all examination for legal cause, and should itself
put also such other questions as are shown to be neces

sary for the intelligent exercise of peremptory
challenge.

The last-named, in the opinion of the present writer, is the
view most soundly tenable in both theory and practice and
may therefore be expected to prevail. And yet, meanwhile
to seek to abide by the generality that voir dire examina
tions are solely at the sound discretion of the trial judge
is to follow the obscure. Under our jurisprudence there can

be no accuracy of decision unless there be illuminating pre
cedent, and consequently until our highest court has spoken
we may have a continuation of variant views from the dif
ferent circuits.

Errata in the previous installment: I. The English Practice, 16
Geo. L. J. 438 (1928).
p. 441, in line 3 of note 11�"Lenten" should be "London."
p. 442, line 19�"defectum" should be "affectum."
p. 443, lines 12-13�strike out "or indeed any two of the jurors."
p. 444, to note 21�add "But see note 11, supra."
p. 452, lines 13 and 15�"may" should be "must."
p. 453, line 6�omit the comma after "rights" and insert it after

"process."
p. 453, in last line of n. 53, n. 12 should be n. 14.



THE AUTHORITY OF THE INTERSTATE
COMMERCE COMMISSION OVER

INTRASTATE RATES

By PHILIP S. PEYSER

NEARLY one hundred fifty years ago when the Fathers
met to provide some means of holding together the

thirteen states under the Articles of Confederation, one of
the principal matters which they had to consider was the

necessity of placing the control of interstate and foreign
commerce in the Central Government. The Constitution
that was then written gave to the Federal Government
power to regulate commerce among the states and with the
Indian tribes and foreign nations.1 The purpose of this
provision was to prevent discriminations by one state in
favor of its own commerce or against commerce of another
state.

Prior to 1887, Congress left the railroads to control their
own affairs, subject to such regulation as the several states
might impose and the restrictions of the common law. At
that time, the necessity of some unified control became ap
parent and on February 4, 1887, the original act to' regulate
commerce, creating the Interstate Commerce Commission,
was passed.2 The main purpose of this act was to make
unlawful the discriminations and unfair practices indulged
in by the carriers and to enforce equality in the making of
rates.3 To accomplish this purpose, three distinct tests were
laid down in determining the lawfulness of rates. First,
the tariffs of the carriers were required to be filed with
the Interstate Commerce Commission and any departure
from the lawfully established tariff and any favoritism or

rebate for the same service were declared unlawful; the

purpose of these requirements was to secure uniformity
1 Art. I, � 8, cl. 3.
* 24 Stat., Ch. 104.
* Interstate Commerce Commission v. B. & 0. Railroad, 145 U. S.

263, 282 (1892); Wight v. United States, 167 U. S. 512 (1897);
Interstate Commerce Commission v. Alabama & Midland, 168 U. S.
144 (1897).

39



40 GEORGETOWN LAW JOURNAL

of treatment for all shippers in the same situation. Sec
ondly, rates, fares, and charges were required to be just
and reasonable and in Section 4 certain additional tests
were laid down to be used in determining the lawfulness of
rates; these provisions gave to the Interstate Commerce
Commission such authority over rates as the courts had
exercised at common law and established certain additional
statutory requirements. And thirdly, the carriers were re
quired not to give any undue or unreasonable preference to
any particular person, locality, or traffic, or to subject any
person, locality or traffic to undue or unreasonable preju
dice; the purpose of this provision was to prohibit such
discriminations and abuses not reached by the other pro
visions of the act. This last provision was modeled on a

clause of the English Traffic Act of 1854.4
In this act, Congress expressly declared that only ship

ments in interstate commerce were subject to its provisions
and shipments entirely within the limits of a single state
were expressly excluded. The regulation of purely intra
state rates was left to the states as theretofore. In the
exercise of its power over interstate rates as originally
granted and as extended, the Interstate Commerce Commis
sion has on occasions found it necessary to control intra
state rates.

It is the purpose of this article to indicate in a general
way the extent and limitations upon the authority of the
Interstate Commerce Commission over these intrastate
rates. Such problems as the distinction between shipments
in intrastate and interstate commerce,5 the control of the
commission over articles for export or imports 6 moving en
tirely within one state, and its authority over intrastate
rates under the Federal Control Act during the war emer-

4 See Interstate Commerce Commission v. B. & O. Railroad, supra,
n. 1.

6 Atlantic Coast Line R. R. Co. v. Standard Oil Co., 275 U. S. 257
(1928) and cases cited.

�Texas & Pacific R. R. Co. v. Interstate Commerce Commission.
162 U. S. 197 (1896).
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gency,7 are expressly excluded and the discussion will be
limited to the control of intrastate rates as such.

This development of the law was foreshadowed in Smyth
v. Ames.8 In that case, the State of Nebraska had passed a

law in effect reducing the ratfes on all purely intrastate
shipments within the State of Nebraska, approximately
29.5 per cent of the rates established by the carriers. A
bill in equity was brought by stockholders of several of the
railroads to restrain them from complying with, and the
officers of the state from enforcing, the provisions of the
statute, which were declared to be repugnant to the Con
stitution of the United States in that they deprived the

complainants of property without due process of law and
denied them the equal protection of the laws. The court
entered a decree granting the prayers of the bill and the
case came before the Supreme Court of the United States
to determine whether the decree was justified.
The basis of the decree was evidence introduced by the

parties to show the earnings derived from traffic within the
State of Nebraska as contrasted with the earnings on traf
fic in interstate commerce and the cost of transporting each
kind of traffic. The lower court held that the probable fu
ture earnings could reasonably be determined from the sta
tistics of the three years preceding and determined from
such facts and figures that the reduction in rates required
by the statute of Nebraska would deprive complainants of
their property without due process of law. In its opinion
the Supreme Court set forth several important principles.
After determining that the power to make rates was a leg
islative function which might properly be delegated to a

commission composed of persons of special skill and quali
fication to determine reasonable rates after consideration
of the several factors entering thereto, the court pointed
out that its jurisdiction was limited to a determination of
whether the rates so prescribed were confiscatory. First,

'Northern P. Ry. Co. v. State of North Dakota, 250 U. S. 135
(1919).

8 169 U. S. 466 (1898).
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the Supreme Court decided that the reasonableness of the
rates imposed by the Nebraska statute could be determined
only by considering whether such rates produced a reason

able and just compensation for the service performed. On

Page 541, it stated :

"In our judgment, it must be held that the reasonable
ness or unreasonableness of rates prescribed by a State for
the transportation of persons and property wholly within
its limits must be determined without reference to the inter
state business done by the carrier, or to the profits derived
from it. The State cannot justify unreasonably low rates
for domestic transportation, considered alone, upon the
ground that the carrier is earning large profits on its inter
state business, over which, so far as rates are concerned,
the State has no control. Nor can the carrier justify un

reasonably high rates on domestic business upon the ground
that it will be able only in that way to meet losses on its
interstate business. So far as rates of transportation are

concerned, domestic business should not be made to bear
the losses on interstate business, nor the latter the losses
on domestic business. It is only rates for the transporta
tion of persons and property between points within the
State that the State can prescribe ; and when it undertakes
to prescribe rates not to be exceeded by the carrier, it must
do so with reference exclusively to what is just and rea

sonable, as between the carrier and the public, in respect
of domestic business."

The court further held that reasonable rates were such
that would yield to the carrier just compensation based
upon the fair value of its property used for the convenience
of the public. The decree of the court below was affirmed
as the rates prescribed were found to be confiscatory.
The view of the Supreme Court that was expressed some

what indefinitely in Smyth v. Ames,9 was more clearly de
fined in the Minnesota Rate Cases.10 The State of Minne
sota passed two acts empowering the Railroad and Ware-

0 Supra, n. 8.
" 230 U. S. 352, 376, 397 (1913).
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house Commission to prescribe maximum charges for the
transportation of freight and passengers and that commis
sion issued its orders prescribing such maximum rates with
in the State of Minnesota. Suits were brought by stock
holders of the Northern Pacific Railway Company and other
railroads to restrain enforcement of these orders, the bill
of complaint alleging, among other grounds, that the action
of the State imposed a direct burden upon interstate com

merce, that it was in conflict with the provisions of the Act
to Regulate Commerce and that it was repugnant to the
Constitution of the United States as prescribing confisca
tory rates and charges. The Court in its opinion, pointed
out the distinction between the first two grounds:
"These grounds are distinct. If a state enactment im

poses a direct burden upon interstate commerce, it must fall

regardless of Federal legislation. The point of such an

objection is not that Congress has acted, but that the State
has directly restrained that which in the absence of Federal
regulation should be free. If the acts of Minnesota consti
tute a direct burden upon interstate commerce, they would
be invalid without regard to the exercise of Federal author
ity touching the interstate rates said to be affected. On the
other hand, if the State in the absence of Federal legisla
tion, would have had the power to prescribe the rates here

assailed, the question remains whether its action is void as

being repugnant to the statute which Congress has
enacted."

The court considered whether the acts complained of in
terfered with interstate commerce and held that they did
not constitute such an interference, unless the rates pre
scribed were unreasonable and confiscatory. The court con
firmed the general authority of the state to fix purely in
trastate rates in the following language:
"Similarly, the authority of the State to prescribe what

shall be reasonable charges of common carriers for intra
state transportation, unless it be limited by the exertion of
the constitutional power of Congress, is state-wide. As a

power appropriate to the territorial jurisdiction of the
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State, it is not confined to a part of the State, but extends
throughout the State�to its cities adjacent to its boundar
ies as well as those in the interior of the State. To say that
this power exists, but that it may be exercised only in pre

scribing rates that are on an equal or higher basis than
those that are fixed by the carrier for interstate transpor
tation, is to maintain the power in name while denying it
in fact. It is to assert that the exercise of the legislative
judgment in determining what shall be the carrier's charge
for the intrastate service is itself subject to the carrier's
will. But this state-wide authority controls the carrier and
is not controlled by it; and the idea that the power of the
State to fix reasonable rates for its internal traffic is lim
ited by the mere action of the carrier in laying an interstate
rate to places across the State's border, is foreign to our

jurisprudence.
"If this authority of the State be restricted, it must be

by virtue of the paramount power of Congress over inter
state commerce and its instruments; and, in view of the
nature of the subject, a limitation may not be implied be
cause of a dormant Federal power, that is, one which has
not been exerted, but can only be found in the actual exer
cise of Federal control in such measure as to exclude this
action by the State which otherwise would clearly be with
in its province."
The court then proceeded to discuss the history of the

Interstate Commerce Act and particularly the proviso mak
ing the act inapplicable to transportation wholly within one

state. In determining that the scope of tiie statute was not
such as to make the Minnesota laws repugnant to it, the
court was not unmindful of the possible application of Sec
tion 3 to intrastate traffic and specifially reserved its opin
ion as to this point.
"It is urged, however, that the words of the proviso are

susceptible of a construction which would permit the pro
visions of section three of the act, prohibiting carriers from
giving an undue or unreasonable preference or advantage
to any locality, to apply to unreasonable discriminations be-
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tween localities in different States, as well as when arising
from an intrastate rate as compared with an interstate rate
as when due to interstate rates exclusively. If it be as

sumed that the statute should be so construed, and it is not
necessary now to decide the point, it would inevitably fol
low that the controlling principle governing the enforce
ment of the act should be applied to such cases as might
thereby be brought within its purview; and the question
whether the carrier, in such a case, was giving an undue or

unreasonable preference or advantage to one locality as

against another, or subjecting any locality to an undue or

unreasonable prejudice or disadvantage, would be primarily
for the investigation and determination of the Interstate
Commerce Commission and not for the courts."

The court then considered the relationship of interstate
and intrastate rates and the difficulty of prescribing a dif
ferent basis on the two classes of traffic.

"The interblending of operations in the conduct of in
terstate and local business by interstate carriers is strongly
pressed upon our attention. . . .

"But these considerations are for the practical judgment
of Congress in determining the extent of the regulation nec

essary under existing conditions of transportation to con

serve and promote the interests of interstate commerce. If
the situation has become such, by reason of interblending
of the interstate and intrastate operations of interstate car

riers, that adequate regulation of their interstate rates can

not be maintained without imposing requirements with re

spect to their intrastate rates which substantially affect the

former, it is for Congress to determine, within the limits
of its constitutional authority over interstate commerce and
its instruments the measure of the regulation it should

supply."
The court then passed on to a consideration of whether

the rates were confiscatory. It repeated its opinion ex

pressed in Smyth v. Ames,11 that there should be a reason-

Supra, n. 8.
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able return based upon the fair value of the property used
for the convenience of the public
"Where the business of the carrier is both interstate and

intrastate, the question whether a scheme of maximum rates
fixed by the State for intrastate transportation affords a

fair return, must be determined by considering separately
the value of the property employed in the intrastate busi
ness and the compensation allowed in that business under
the rates prescribed. This was also ruled in the Smyth
Case (Id. p. 541). The reason, as there stated, is that the
State can not justify unreasonably low rates for domestic

transportation, considered alone upon the ground that the
carrier is earning large profits on its interstate business,
and, on the other hand the carrier can not justify unrea

sonably high rates on domestic business because only in that
way is it able to meet losses on its interstate business."

The question that was reserved in Minnesota Rate

Cases,12 was presented in Houston & Texas Ry. v. United
States,13 generally known and hereinafter called the

Shreveport Case. Shreveport, La., is about 40 miles from
the Texas state line and 230 miles from Houston, and 189
miles from Dallas, Texas. It competes with these two cities
for the trade of the intervening territory. The complaint
before the Interstate Commerce Commission alleged, and
the evidence established, that the intrastate rates from
these Texas points were on a considerably lower basis than
the interstate rates from Shreveport, The commission pre
scribed maximum reasonable rates from Shreveport but
found that even these rates would be unduly prejudicial to
Shreveport and would unduly prefer the Texas cities named.
The commission thereupon entered its order requiring de
fendants to establish from Shreveport rates not greater
than those contemporaneously maintained on like traffic
from Houston and Dallas for equal distances. The ques
tion was thus squarely presented to the Supreme Court
whether Section 3 of the Interstate Commerce Act applied

"Supra, n. 10.
"234 TJ. S. 342 (1914).
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to rates preferring intrastate traffic and prejudicing inter
state traffic.

The court reviewed its previous opinions upon this and
related subjects and held that Congress had the power to
prevent discriminations against interstate commerce and
that the language of Section 3 was broad enough to cover

the abuses complained of. In referring to the proviso that
the act should not apply to purely intrastate rates, the court
held that the proviso was not controlling because interstate
rates were affected.

"Here, the Commission expressly found that unjust dis
crimination existed under substantially similar conditions
of transportation and the inquiry is whether the Commis
sion had power to correct it. We are of the opinion that
the limitation of the proviso in section one does not apply
to a case of this sort. The Commission was dealing with the
relation of rates injuriously affecting, through an unrea

sonable discrimination, traffic that was interstate. The
question was thus not simply one of transportation that
was 'wholly within one State.' These words of the proviso
have appropriate reference to exclusively intrastate traf
fic, separately considered; to the regulation of domestic
commerce, as such. The powers conferred by the act are
not thereby limited where interstate commerce itself is
involved. This is plainly the case when the Commission
finds that unjust discrimination against interstate trade
arises from the relation of intrastate to interstate rates as

maintained by a carrier subject to the act. Such a matter is
one with which Congress alone is competent to deal, and, in
view of the aim of the act and the comprehensive terms of
the provisions against unjust discrimination, there is no

ground for holding that the authority of Congress was un

exercised and that the subject was thus left without gov
ernmental regulation."
The decree of the commerce court approving the order

of the commission was accordingly affirmed.14

This confirmation of the authority of Congress over intra-
" See also American Express Co. v. Caldwell, 244 U. S. 617 (1917) .
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state rates when they were prejudicial or discriminatory as

against interstate commerce became the basis for addition
al legislation. Section 19a of the Interstate Commerce Act,
enacted as a part of the Transportation Act, 1920,15 directed
the commission to determine the value of all the property
owned or used by common carriers subject to the act. The

commission was further directed, in Section 15a, para

graph 2:

"In the exercise of its power to prescribe just and rea

sonable rates the Commission shall initiate, modify, estab
lish or adjust such rates so that carriers as a whole (or as a

whole in each of such rate groups or territories as the
Commission may from time to time designate) will, under
honest, efficient and economical management and reason

able expenditures for maintenance of way, structures and

equipment, earn an aggregate annual net railway operat
ing income equal, as nearly as may be, to a fair return

upon the aggregate value of the railway property of such
carriers held for and used in the service of transportation."
The same act in Section 13, paragraph 4, extended the

authority of the Interstate Commerce Commission over in
trastate rates:

"Whenever in any such investigation the Commission,
after full hearing, finds that any such 16 rate, fare, charge,
classification, regulation, or practice causes any undue or

unreasonable advantage, preference, or prejudice as be
tween persons or localities in intrastate commerce on the
one hand and interstate or foreign commerce on the other
hand, or any undue, unreasonable, or unjust discrimination
against interstate or foreign commerce, which is hereby for
bidden and declared to be unlawful, it shall prescribe the
rate, fare, or charge, or the maximum or minimum, or

maximum and minimum, thereafter to be charged, and the
classification, regulation, or practice thereafter to be ob
served, in such manner as, in its judgment, will remove
such advantage, preference, prejudice, or discrimination.

"41 Stat. 493.
" Made or imposed by authority of any State.
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Such rates, fares, charges, classifications, regulations, and
practices shall be observed while in effect by the carriers
parties to such proceeding affected thereby, the law of any
State or the decision or order of any State authority to the
contrary notwithstanding."
It is to be noted that Section 13 forbids not only rates

that are preferential to persons or localities in intrastate
commerce and prejudicial to persons or localities in inter
state commerce, but it also forbids "any undue, unreason
able or unjust discrimination against interstate or foreign
commerce." The commission is further authorized in such
cases to prescribe the exact rate, fare, or charge or the
maximum and/or minimum thereafter to be charged. Full
power 17 is thus given to the commission to correct any un

lawful situation of this kind.

Interpretation of Section 13 of the Interstate Commerce
Act came before the Supreme Court in Wisconsin R. R.
Commission v. C. B. & Q. R. R. Co.18 That case arose out
of an investigation by the Interstate Commerce Commission
of the intrastate passenger fares within the State of Wis
consin. The order of the commission directed a horizontal
increase of intrastate passenger fares corresponding to the
general increase in interstate passenger fares which it had

previously allowed. A state statute prohibited charges over
2 cents a mile. The commission found that the lower rates
within the State of Wisconsin discriminated against per
sons traveling in interstate commerce and against inter
state commerce, and that the intrastate rates in Wisconsin
would result in the carriers earning less than a fair return

upon the property used in the service of transportation.
The question presented to the Supreme Court was whether
the order was valid under the authority of the sections
cited above. The Court reviewed the history and events

leading up to the enactment of the Transportation Act19

17 As to constitutionality, see Lehigh Valley R. R. Co. v. Public Ser
vice Commission, 272 F. 758 (1921).
"257 U. S. 563 (1922).
19 Supra, n. 15.
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and pointed out the change and new powers given to the

commission by it.

"Under Title IV. amendments were made to the Inter
state Commerce Act which included Section 13, paragraphs
3 and 4, and Section 15a, already quoted in the margin.
The former for the first time authorizes the Commission to
deal directly with intrastate rates where they are unduly
discriminating against interstate commerce�a power al

ready indirectly exercised as to persons and localities, with
approval of this court in the Shreveport and other cases.

The latter, the most novel and most important feature of
the act, requires the Commission, so to prescribe rates as

to enable the carriers as a whole, or in groups selected by
the Commission, to earn an aggregate annual net railway
operating income equal to a fair return on the aggregate
value of the railway property used in transportation. For
two years, the return is to be 5^4 per cent., with Yi per
cent, for improvements, and thereafter is to be fixed by the
Commission. . . .

"It is manifest from this very condensed recital that the
act made a new departure. Theretofore the control which
Congress through the Interstate Commerce Commission ex

ercised was primarily for the purpose of preventing injus
tice by unreasonable or discriminatory rates against per
sons and localities, and the only provisions of the law that
inured to the benefit of the carriers were the requirements
that the rates should be reasonable in the sense of furnish
ing an adequate compensation for the particular service
rendered and the abolition of rebates. The new measure

imposed an affirmative duty on the Interstate Commerce
Commission to fix rates and to take other important steps
to maintain an adequate railway service for the people of
the United States. This is expressly declared in Section
15a to be one of the purposes of the bill.

"Intrastate rates and the income from them must play
a most important part in maintaining an adequate national
railway system. Twenty per cent, of the gross freight re-
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ceipts of the railroads of the country are from intrastate
traffic, and fifty per cent, of the passenger receipts. The
ratio of the gross intrastate revenue to the interstate reve
nue is a little less than one to three. If the rates, on which
such receipts are based, are to be fixed at a substantially
lower level than in interstate traffic, the share which the
intrastate traffic will contribute will be proportionately less.
If the railways are to earn a fixed net percentage of income,
the lower the intrastate rates, the higher the interstate rates
may have to be. The effective operation of the act will rea
sonably and justly require that intrastate traffic should pay
a fair proportionate share of the cost of maintaining an

adequate railway system. Section 15a confers no power on
the Commission to deal with intrastate rates. What is done
under that section is to be done by the Commission 'in the
exercise of its power to prescribe just and reasonable rates',
i.e., powers derived from previous amendments to the In
terstate Commerce Act, which have never been construed
or used to embrace the prescribing of intrastate rates.
When we turn to paragraph 4, Section 13, however, and
find the Commission for the first time vested with a direct
power to remove 'any undue, unreasonable, or unjust dis
crimination against interstate or foreign commerce', it is
impossible to escape the dovetail relation between that pro
vision and the purpose of Section 15a. If that purpose is
interfered with by a disparity of intrastate rates, the Com
mission is authorized to end the disparity by directly re

moving it, because it is plainly an 'undue, unreasonable, or
unjust discrimination against interstate or foreign com

merce', within the ordinary meaning of those words. . . .

"It is objected here, as it was in the Shreveport Case,
that orders of the Commission which raise the intrastate
rates to a level of the interstate structure violate the spe
cific proviso of the original Interstate Commerce Act re
peated in the amending acts, that the Commission is not to

regulate traffic wholly within a State. To this, the same an

swer must be made as was made in the Shreveport Case,20

Supra, n. 18.
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that such orders as to intrastate traffic are merely incidental
to the regulation of interstate commerce and necessary to

its efficiency. Effective control of the one must embrace
some control over the other in view of the blending of both
in actual operation. The same rails and the same ears

carry both. The same men conduct them Commerce is

a unit and does not regard state lines, and while, under
the Constitution, interstate and intrastate commerce are

ordinarily subject to regulation by different sovereignties,
yet when they are so mingled together that the supreme

authority, the Nation, cannot exercise complete effective
control over interstate commerce without incidental regula
tion of intrastate commerce, such incidental regulation is
not an invasion of state authority or a violation of the pro
viso. . . .

"It is said that our conclusion gives the Commission uni
fied control of interstate and intrastate commerce. It is

only unified to the extent of maintaining efficient regula
tion of interstate commerce under the paramount power of
Congress. It does not involve general regulation of intra
state commerce. Action of the Interstate Commerce Com
mission in this regard should be directed to substantial dis
parity which operates as a real discrimination against, and
obstruction to, interstate commerce, and must leave appro
priate discretion to the state authorities to deal with intra
state rates as between themselves on the general level which
the Interstate Commerce Commission has found to be fair
to interstate commerce."

It will be seen from the above expressions of opinion that
Section 13, paragraph 4 gave the commission power to de
termine the reasonableness of the general level of intra
state rates, that is, to say, whether they were so unreason

ably low as to cast a burden upon and discrimination against
interstate commerce.21 The manner in which the commis
sion has interpreted this section is aptly set forth in a recent
case.

In Virginia Corporation Commission v. A. & R. R. R.
" See also New York v. United States, 257 U. S. 591 (1922).
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Co.,22 the commission had under consideration the relation

ship of intrastate rates in North Carolina to interstate rates
between Virginia and North Carolina points and whether
the level of the intrastate rates was so low as to be in viola
tion of Section 13. Ordinarily, the commission will enter
an order under Section 3 of the act without consideration
of the level of the rate to the preferred point. Under Sec
tion 13, however, it must first find that the intrastate rates

complained of are below a reasonable level.

"We pass to the point which the interveners make with

respect to the reasonableness of the rates in issue. Where
the issue is under section 3 and only interstate rates are

involved, we can make an order requiring the removal of
undue prejudice without regard to the level of the rates. If
in complying with such an order the carriers transgress
section 1, the rates so filed can be suspended and dealt with

accordingly. Where the issue is between intrastate and in
terstate rates, however, and undue preference of intrastate

shippers or commerce and undue prejudice to interstate

shippers or commerce are shown, it is necessary in the first
instance to determine whether or not the offense is caused

by the intrastate or the interstate rates. Plainly we can not

require intrastate rates to be raised above a maximum rea

sonable level in order to cure a disparity with interstate

rates, and where the intrastate rates have been fixed, as

they have been here, by the order of a State commission, they
can not be increased by the carriers without an order from
us. This situation is recognized in paragraph (4) of sec

tion 13, which provides that where we find that any rate

made or imposed by authority of any State causes any un

due prejudice to persons or localities engaged in interstate
commerce or any unjust discrimination against such com

merce, we shall prescribe the rate 'or the maximum or mini

mum, or maximum and minimum, thereafter to be charged',
for the purpose of removing such prejudice or discrimina
tion. Obviously such an order can not be made without
consideration of the reasonableness of the rates in issue."

136 I. C. C. 173.
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The authority of the Interstate Commerce Commission
over intrastate rates may be summarized as follows: (1)
Particular rates or rates to particular points that are pre
ferential of intrastate traffic and prejudicial to interstate
traffic; and (2) intrastate rates in general which are so

low as to cast a burden upon interstate commerce. In the
latter class of cases, before the commission can enter an

order requiring an increase of intrastate rates, it appar
ently must find that the interstate rates are reasonable, that
the intrastate rates are less than reasonable, and that the

disparity is such that the intrastate traffic is not paying its
fair share of the cost, operation and maintenance of the
interstate carriers and that there is a resultant burden on

interstate commerce and discrimination against interstate
traffic. In both classes of cases, it must first definitely de
termine that the intrastate rates are at fault, and not the
interstate rates, before it can proceed to prescribe rates on

intrastate traffic.
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RESOLUTION

Whereas, Charles W. Tooke has endeared himself to the stu

dents of the Law School, and, particularly, to the Editorial Staffs
of the Law Journal, during his seven years of service as Pro

fessor of Law and Faculty Adviser of the Law Journal, by his

learning and unselfish loyalty to the best interests of George
town.

NOW, THEREFORE, BE IT UNANIMOUSLY jRESOLVED
that we extend to Professor Tooke our sincere good wishes for

his health and happiness, in continuing the work of law teach

ing in a new fields and we assure him that, in the years to come,

we shall treasure our associations with him as one of the bright
est memories of our law course.



NOTES

ASSAULT�Is an Intent to Do Harm Requisite to a Criminal Assault ?
This question has lately become of great and growing importance

because of the vastly increased number of motor vehicles endanger
ing pedestrian traffic, and more particularly because of the fixed
mental attitude manifested by many drivers, who arrogate a para
mount right to the use of the streets and assert the privilege to drive

according to their own convenience, insisting that humble persons
who walk must go at their own periL Of course, if the pedestrian,
not exercising the caution demanded, and not conceding the para-

mountcy assumed by the motorist, permits himself to be run down,
the driver is, as the recent Delaware case, State v. Hamburg,1 holds,
criminally liable as for a battery, or it may be for a manslaughter.
And there is also the right to recover damages for the negligent
driving. If you are crippled by the lordly limousine of a banker, you
may at least obtain pecuniary consolation; but usually the banker
will not run over you. On the other hand, the honest toiler who drives
a truck, or the impecunious young sport out for a joyride, has no

dread of a judgment for damages, and is moreover apt to be inso

lently regardless of other people's rights. Unless the criminal law
has some hold upon such persons, we must submit to their domineer

ing usurpation of the public ways and evade their reckless driving
by a degree of circumspection and bodily agility which are not re

quired by any law to be found in the books.

In the Delaware case, supra, the ratio decidendi adopted, if car
ried home, would lead to a holding that a criminal assault is commit
ted without impact and without an intent to produce impact if
through negligent use of force another person is put in danger or in
fear. Such a proposition goes beyond the generally accepted doc
trine, which requires an intent to do bodily harm as an element
of a criminal assault: wherein the law as currently understood makes
a distinction between a battery, for which no evil intent is requisite,
and an assault, to which an injurious purpose is essential. Most
of the elementary works upon the subject, and many of the judicial
decisions, declare with more or less distinctness (and occasionally
with some emphasis) that such a difference between a battery and
an assault exists;1 though in most cases the expressions upon this

1 143 Atl. 47 (DeL 1928) ; for further statement of this case,
see Recent Decisions, infra, p. 72.

1 "The intention to do harm is of the essence of an assault
"In the case of a mere assault, the quo animo is material, as with

out an unlawful intention there is no assault. . . But in the case of
a battery, innocence of intention is not material, except as it may
go in mitigation of damages; unless it can be shown that the defend
ant was wholly free from fault." 2 Greexleaf on Evidence.
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point are plainly perfunctory and but little reasoned, and often the
statements appear evasive and ambiguous.3 Thus, while the general
drift of the opinion in the Delaware case, supra, is to the conclusion
that no intention to injure is requisite to make an assault, it stops
short of saying so and is of doubtful authority upon either side of
the specific question.
Sound definitions develop the true difference between an assault

and a battery, and suggest the only rational distinction. It has been
well said that an assault is an inchoate battery, and a battery is a

consummated assault. It has been more than once judicially declared
that every battery includes an assault.* The established mode of
pleading confirms this dogma : every indictment for a battery alleges
an assault, and so does every indictment for manslaughter; even an

indictment for involuntary manslaughter�in the classical form given
by Chitty4�alleges that the accused "feloniously and willfully did
make an assault" upon the decedent, "and a certain cart, &c, in and
against the said X feloniously did force and drive." And in an in
dictment for murder, of course, an assault is alleged, even if it is not
intended to prove any actual intent to injure, the averment being
satisfied by proof of a reckless disregard of another's safety. Thus,
if there be an injurious impact caused by the negligent exercise of
force, the mere negligence, without any actual purpose whatever in
the mind of the offender, will constitute the criminal intent of a

battery, the felonious intent of a manslaughter, or the malice afore
thought of a murder.

Now, if any of these larger offences necessarily includes an assault,
the criminal intent essential to the consummated crime must inhere
in the included assault. The battery is not a crime if the constit
uent assault is not; and if the assault requires an injurious intent
to be criminal, then an unintended assault�as one committed by
careless driving�cannot go to constitute a criminal battery, man

slaughter or murder. If the accidental assault is not a crime, but
becomes criminal only when it develops into bodily contact, the crim
inal quality of the transaction must inject itself into the sequence of

83, 94. Greenleaf has principally (if not wholly) in mind civil ac

tions; if what he says is sound, it must apply a fortiori to a criminal

prosecution.
3 "Although the law relating to assault appears to be simple and

of easy application, the courts are often perplexed in an attempt to
discriminate between what is and what is not an assault." 2 R. C. L.
525.

4 Hawkins' P. C. 110. "Every battery includes an assault, because
the greater includes the lesser." 5 C. J. 616.

5 3 Chitty, Crim. Law. 783 ; 2 Bishop, Crim. Prac. � 502.
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events at some point between the innocent assault and the culpable
battery: the criminal intent, the absence of which from the actor's
mind leaves his negligence non-criminous, and which attaches itself
to the consummated battery, must descend out of the circumambient
atmosphere, since it cannot exist in the offender's mind after he has

completed his negligent act. To say that one who carelessly dis

charges a gun is not guilty of assault if no one is hit, but commits
a battery, a manslaughter or a murder if somebody is hurt or killed,
imports that the criminal intent requisite to the larger offence super
venes between the moment when the ball leaves the muzzle and the
moment when it strikes the unknown and unintended victim�that is
to say, the mens becomes rea during the precise period in which the
offender has no control over the injurious agency. So when the

thoughtless workman, mentioned by Blackstone as committing the

typical involuntary manslaughter, drops a beam into the street, if
he commits no criminal assault because he intends no harm, but is
guilty of a crime if a passerby is killed, it follows that the felonious
intent must take shape whilst the beam is falling, and at a time
when the offender's wrong is functus officio; and a hypothetical ma
lignity must be imputed to him at a point when certainly he is not

meditating further mischief and is in fact probably not thinking at

all. By the same token, if the roughneck who drives his truck upon
the impudent assumption that the pedestrian will leap in time to
avoid collision commits no assault if he only frightens a man into

hysterics or a woman into a miscarriage, but is liable as for a bat
tery if the unfortunate walker fails to develop the expected agility,
we must conceive that the felonious purpose springs into being at
the instant of impact, at the very moment when the repentant driver
is forcing on his brakes and frantically endeavoring to avoid the

killing; which absurd conclusions imply some defect in the antecedent
distinctions.

The fallacy lies, it is submitted, in the generally accepted definition
of an assault, which makes it "an attempt or offer to do violence to
the person of another." An attempt or offer, of course, necessarily
implies a purpose; and if those words are properly employed in the
definition, it necessarily follows, as is usually held, that there can

be no assault without a definite intent to do harm; but it follows
further that one cannot be guilty of a battery, manslaughter or mur
der if the harmful purpose requisite to the included assault be want
ing. Now, no one would define a battery as an accomplished inten
tion or endeavor to do violence, or manslaughter or murder as (nec
essarily) including designed harm. Such definitions would exclude
many well recognized and very important instances of those crimes,
and excuse every unintended homicide, though committed through the
most culpable negligence.
An assault is an act of force, and therefore a trespass; and if it
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requires a design to do harm, it differs from every other form of tres
pass. The essence of the wrong is the violation of security, a disturb
ance of mental composure, the generation of fear in the mind, and
this may be effected by culpable negligence and without hostile pur
pose, as plainly as the impairment of physical integrity, which con

stitutes a battery, may be accomplished and render the actor guilty
without any intention or disposition to do bodily harm." There can

be no intent to do damage in pointing an unloaded gun; but that
doing so is the tort of assault is established by a leading case of
unquestioned authority.' Whether such a gesture constitutes a crim
inal assault is a point upon which the authorities are divided; cer

tainly it is not an attempt to do violence, the intent to harm being
necessarily absent. But it is worth mentioning that, under a stat
ute making it felony to assault another with a loaded weapon, even
so technically minded a judge as Baron Parke held that the statutory
assault was committed by pointing an unloaded gun;8 and Sir Fred
erick Pollock thought that this opinion "would almost certainly be fol
lowed at this day."
If these holdings are sound�and recent rulings to the same effect

are not wanting'�it results that the conventional definition of an

assault requires revision. Having regard to the essential wrong of
the offence, it is most reasonable to say, as is said in a late work
of authority, "An assault is a demonstration of an unlawful inten-

* A person may be guilty of assault and battery though too drunk
to form an intent. State v. Truitt, 5 Pennewill 466, 62 Atl. 790

(1905).
' Beach v. Hancock, 27 N. H. 223 (1853) .

8 Reg. v. St. George, 9 C. & P. 483 (1840). Later cases held that
under the same statute the felonious assault was not committed if

gun was not loaded; Reg. v. James, 1 Car. & K. 530 (1844); Reg.
v. Baker, 1 Car. & K. 254 (1844) . Pollock's opinion is expressed in
his Treatise on Torts, p. 251, note h (Am. ed.).

�In Chapman v. State, 78 Ala. 463 (1885), which is probably the
most important and most influential of the cases holding that an

intent to do harm is essential to a criminal assault, it is conceded that
"Some of the modern text writers define an assault as an apparent
attempt to do corporal hurt to another, ignoring all question of crim
inal intent on the part of the perpetrator;" citing 1 Wharton Crim.
Evid. � 603; 2 Bishop Crim. L. � 32. In Clark & Marshall
on Criminal Law, p. 204, it is said: "While there is very little au

thority on the question, there seems to be no good reason to doubt
that a person may be guilty of criminal assault and battery if he in
tentionally does an act which, by reason of its wanton and grossly
negligent character, exposes another to personal injury, and does in
fact cause such injury."
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tion by one person to inflict immediate injury on the person of an

other." 10 This eliminates all question of actual intent and makes
the guilt depend upon the manifestation and the apparent purpose
of the assault, and the effect of such manifestation upon the person
put in fear. In accordance with such a definition, a guilty mind may
be inferred from the negligent use of force in circumstances making
it likely to cause personal injury, just as like negligence will supply
the want of actual criminal intent in the same case if the unlawful
act results in physical contact. Such a conception of the crime rec

onciles the inconsistencies herein suggested as accruing in connection
with the larger offences which include assault. And this conception
will enable the conscientious prosecutor to protect the pedestrian
public against the reckless appropriation of the streets by irrespon
sible motorists.

Charles A. Keigwin.

MARRIAGE�Putative Wife's Property Rights on Annulment.

Rights of the De Facto Wife under Common Law.

Under common law a marriage, void because bigamous or for any
other reason, has no legal or civil effects. The putative spouse ac

quires no right to dower or curtesy.1 On annulment each party re

tains property possessed at the time of the supposed marriage, and
the de facto spouse can recover back at law property given to the
other.3 Since alimony depends on a valid marriage, none will be

10 2 R. C. L. 525. This definition is modelled upon the language
used in Com. v. White, 110 Mass. 407 (1872), holding that to point an
unloaded gun is a criminal assault. Reckless shooting is criminal
without intent to injure: Vandermarks v. People, 47 111. 122 (1868);
Callahan v. State, 21 Ohio St. 306 (1871). So firing in the direction
of a person with the purpose to avoid hurting, but only to frighten
him, is a criminal assault: State v. Triplett, 52 Kans. 678 (1894) ;
Malone v. State, 77 Miss. 812 (1900). Riding a horse so near to a

person as to make him believe it is the intention to ride over him is
likewise criminal: State v. Sims, 3 Strob. 137 (S. C. 1848).

1 Tiffany, Real Property (2d ed.) � 209 note. Some courts
work out dower by estoppel, while other courts say the wife has a

vested interest in the property. Donnelly v. Donnelly's Heirs, 8 B.
Mon. 113 (Ky. 1847) . No right of action for the death of the other
spouse under wrongful death statute. Vaughan v. Dalton-Lard
Lumber Co., 119 La. 61, 43 So. 926 (1907); Emerson v. Shaw, 56
N. H. 418 (1871) ; Chapman v. Chapman, 11 Tex. Civ. App. 392, 32
S. W. 564 (1895).

' Morgan v. Morgan, 1 Tex. Civ. App. 315, 21 S. W. 154 (1892) ;
Young v. Naylor, 1 Hill Eq. 383 (S. C. 1833). Property settled on



NOTES 61

given on annulment of void marriages.3 It is clear that at common
law in rem rights can not arise in the husband's property by a void
marriage.
All the courts agree that the putative wife has an action for deceit

if the husband by fraud or misrepresentation induces her to enter
the supposed marriage relation.* This common law remedy is often
inadequate relief, and in cases where there is good faith on both sides
there is no remedy," so the courts have worked out relief along the
following general lines:
(1) The Putative Marriage Doctrine.

each other under antenuptial agreement must be returned. Attwood
v. Attwood, L. R. (1903) Prob. (Eng.) 7, 18 Times L. R. 888. Contra:
Ward v. Dailey, 118 N. C. 55, 23 S. E. 926 (1896) ; Gathings v. Wil
liams, 27 N. C. 487, 44 Am. Dec. 49 (1896) (husband got wife's slave
by adverse possession. This is wrong because it is applying the law
of husband and wife to parties who are strangers.)

" Stewart v. Vandervort, 34 W. Va. 526, 12 S. E. 736 (1890) ; note

3 L. R. A. n. s. 192. In Strode v. Strode, 3 Bush, 227 (Ky. 1867),
and Mathvin v. Mathvin, 15 Ga. 97 (1854), alimony was allowed by
estoppel of the husband to deny the validity of the marriage. Alimony
pendente lite will generally be allowed. Ricard v. Ricard, 26 L. R. A.
n. s. 500, note. In England permanent alimony is given if the mar

riage is voidable but not if void. Brown v. Brown, 13 B. C. 73 (1907).
Temescal Rock Co. v. Industrial Accident Commission, 180 Cal. 637,
182 Pac. 447 (1919) : putative wife granted compensation under
Workmen's Compensation Act because she in fact was a member of
the family of the employee. Adams v. Holt, 214 Mass. 77, 100 N. E.
1088 (1913).

' Schmitt v. Schneider, 109 Ga. 628, 35 S. E. 145 (1900) ; Cooper v.
Cooper, 147 Mass. 370, 9 Am. St. Rep. 721 (1888). For amount of

damages see: Higgins v. Breen, 9 Mo. 497 (1845) ; Blossom v. Bar

rett, 37 N. Y. 434 (1868) ; Larson v. McMillan, 99 Wash. 626, 170 Pac.
324 (1918) ; Evans, Property Interest Arising from Quasi-Marital
Relations (1924) 9 Corn. L. Q. 246.

6 Szlauzis v. Szlauzis, 255 111. 314, 99 N. E. 640 (1912) (if both
act in bad faith or know of impediments neither can recover). Wife

may maintain action for seduction in Indiana. Henneger v. Lamas,
145 Ind. 287, 44 N. E. 462 (1896) . In Deeds v. Strode, 6 Idaho, 317,
55 Pac. 656 (1898), the wife received a venereal infection during
the marital relation, but the court refused her claim for damages.
This seems wrong because it applies the common law rule of no tort
actions between husband and wife when the parties are really stran

gers. On grounds of social interest the wife should recover in such
cases.
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A putative marriage is a marriage contracted in good faith and in

ignorance on one or both sides that impediments exist which render
it unlawful. All the civil effects of a valid marriage follow the party
or parties acting in good faith, and children born during the putative
marriage. These civil effects operate until the marriage is" annulled.
Where the putative wife doctrine is held, property acquired during
the marital relation is community property and the putative wife is
entitled to one-half interest therein."

Today this doctrine is held in most of the civil law countries and
colonies once part of Spain or France.' New Mexico recognizes it
as part of the law derived from Mexico. In Louisiana the statute

provides that the putative marriage is attended with all the civil
effects of a valid marriage as respects the innocent party and the
children."

Some states, while not recognizing the putative marriage doctrine,
have statutes allowing the de facta wife a division of the property
or other relief.9 Other states give alimony by analogy to divorce

proceedings.10
(2) Belief by Treating the Putative Marriage as a Partnership or

Trust.

In their desire to administer justice some courts have given relief

' As shown in Smith v. Smith, 43 La, Ann. 1140, 10 So. 248 (1891) ,
the putative wife doctrine is a combination of both Spanish and
French laws, so that now the wife gets one-half of the property and
the civil effects of a valid marriage. McCaffrey v. Benson, 40 La-
Ann. 10, 3 So. 393 (1888) ; Morin v. Pilotes, 8 Que. 222 (1881).

'

For history of development of this doctrine see : 1 Bruge, Col. &
For. Laws, 154; 19 Am. & Eng. Enc 1201.

8 Rev. Code of La. (1912) arts. 117, 118, bodily incorporating sec

tion 201 of the Code Napoleon. Until 1840 Texas recognized this doc
trine, when it was changed by statute and the common law adopted
as "the rule of decision." McKay, Community Property; (1923) 1
Tex. L. Rev. 468.

9 Gen. Stat, of Conn. (1902) � 4562 (alimony as in divorce
granted) ; Miller's Iowa Code, � 2236 (permanent alimony) : Wis.
Rev. Stat. � 2371; Wheeler v. Wheeler, 76 Wis. 631, 45 N. W. 531
(1890) (wife gets property contributed to husband's estate, and
some profits of their joint business) .

" Strode v. Strode, (Ky.) supra, n. 3; Vanvalley v. Vanvalley, 19
Ohio St 588 (1869) ; Poole v. Wibler, 95 CaL 339, 30 Pac 548 (1892) ;
Brown v. Brown, 18 ILL App. 445 (1886) . Where alimony is granted
unless clearly by statute authorizing it, the courts do so generally to
prevent injustice to the putative wife, and not on sound legal prin
ciples.
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by treating the relation between the putative wife and husband as a

partnership or quasi-partnership, although strictly speaking it is
neither.11 By marrying husband and wife do not become partners
in law. And it is difficult to see how there is any implied agree
ment to become partners. Some courts treat the status as a quasi-
partnership, but others have expressly repudiated this idea.12 The
courts work out their reason for giving relief by making an analogy
to the power of equity courts to distribute partnership property on

dissolution, or to cases where if the partnership is engaged in illegal
traffic, the contract executed, and the profits are not contaminated,
the partners can force a division of the property.18 Relief on the

partnership theory is an analogy or fiction, and it is better for the
courts not to adopt this precarious ground, although it is an easy

way to deal with the problem and certainly gives the de facto wife a

reasonable share of the property.
Relief on the theory that there is a trust or "quasi-trust" has been

urged on the courts at times, but no case has been found where this
view was adopted. Several cases have rejected this idea as it is

stretching the law of trusts rather far.11

11 Schneider v. Schneider, 183 Cal. 335, 191 Pac. 533, 11 A. L. R.
1386 (1920) ; Lawson v. Lawson, 30 Tex. Civ. App. 43, 69 S. W. 246

(1902). A partnership is the result of an express or implied agree
ment. A quasi-partnership is generally understood to be a partner
ship as to third person, though not strictly a partnership between
the alleged partners themselves. Mbchem, Law op Partnership,
(2d ed. 1920) �� 4, 52, 59, 72 et seq.

12 Schmitt v. Schneider, supra, n. 4. Louisiana by statute expressly
says the marital relation is not a partnership: La. Civ. Code, arts.
2807, 2778; Bartoli v. Huguenard, 39 La. Ann. 911, 2 So. 196 (1887).

18 Werner v. Werner, 59 Kan. 582, 53 Pac. 127, 68 Am. St. Rep.
372 note (1898) ; Knoll v. Knoll, 104 Wash. 100, 176 Pac. 22 (1918) ;

Morgan v. Morgan, supra, n. 2. In Texas the partnership theory
seems to have been adopted along with the community property
theory and the relics of the putative marriage rule of the Spanish
law. As a result the fundamental grounds for giving relief in many
Texas cases is often confusing. Routh v. Routh, 57 Tex. 600 (1882) ;
1 Tex. L. Rev. 468 (1923) ; 9 CORN. L. Q. 246 (1924). In Ft. Worth

Ry. Co. v. Robertson, 55 Tex. Civ. App. 309, 212 S. W. 202 (1909),
the putative wife could not maintain the husband's negligence action

against the railway company after he dies, because it is not property
acquired by their "joint efforts." On the principle of the Lawson

case, supra, n. 11, this seems wrong because the injury to the hus
band reduces his earning capacity which lessens the amount of com

munity property, and also his recovery in the action would add to
the community property in which she has a share.

14 De France v. Johnson, 26 F. 891 (C. C. Minn. 1886) ; Schmitt
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(3) Community Property Theory.

Community property is property acquired by husband and wife, or
either, during marriage, when not acquired as the separate property
of either. Whatever is acquired by the efforts of either husband or

wife belongs one-half to each. It is a civil law doctrine, and is
held in eight states.15 A valid marriage is necessary to share in
community property, but in at least four of the community property
states the innocent party to a void marriage is entitled to the same

interest as if it was a valid marriage.16 Equity, having inherent
power to prevent injustice, reaches this civil law result without the
aid of statute by applying the analogy of a valid marriage in regard
to community property. The evident purpose of community property
laws is to inculcate in the spouses thrift and mutual aid to each other
in the accumulation of property, and to provide for the -wife on the
husband's death. In putative marriage cases, where the purpose of
community property laws will be defeated if relief is not granted,
courts of equity should not be bound by crystallized rules and "me
chanical jurisprudence", but should use their inherent equity powers,
disregard the technicality, and give the putative wife an equitable
share of the property.1' The tendency of the courts in community
property states is to do this in annulment cases.18

(4) Equitable Relief on General Principles and on Mistake.
There are cases in Kansas, Washington, Oklahoma and Florida

where the courts base the reason for giving relief on their inherent

equity jurisdiction and power. In Fuller v. Fuller,1* a Kansas case

affirmed in Werner v. Werner,10 an equitable division of the jointly

v. Schneider, supra, n. 4; Perry, Trusts (6th ed. 1911) � 117.
16 Arizona, California, Idaho, Louisiana, Nevada, New Mexico and

Washington. Balltnger, Community Property.

"Coats v. Coats, 160 Cal. 671, 118 Pac. 441, 36 L. R. A. n. s.

844 note (1911); Morgan v. Morgan (Tex.), supra, n. 2; Deeds v.

Strode, (Idaho) supra, n. 5; Powers v. Powers, 117 Wash. 248, 200
Pac. 1080 (1921).

17 Pound, Mechanical Jurisprudence (1908), 8 Col. L. Rev. 603;
Ft. Worth Ry. Co. v. Robertson, supra, n. 13; In re Brenchley's Es
tate, 96 Wash. 223, 164 Pac. 813 (1917) ; Judge Tarlton, Lectures on

Estates as Affected by Marriage, University of Texas, p. 63: "The
rights of the putative wife are correctly made to rest upon the rec

ognition in equity of the results of her labor as contributing to the
acquisitions of property."

18 Morgan v. Morgan, supra, n. 2 ; Coats v. Coats, supra, n. 16.
"33 Kan. 582, 7 Pac. 241 (1885).
10 59 Kan. 399, 54 Pac. 127, 68 Am. St. Rep. 373 (1898) (relief
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accumulated property was made on annulment of a void marriage
which the wife contracted in good faith. The court refers to no prin
ciples of partnership or community property but only to its equity
powers to do justice. The Washington court in Buckley v. Buckley,'1
gave relief by analogy to alimony statutes, but placed more weight
on its inherent equity jurisdiction, Judge Rudkin saying that regard
less of statutes, the wife should get the same interest as she would
by a valid marriage. In Krauter v. Krauter,21 the Oklahoma court
divides the property on the partnership theory, but says that regard
less of a partnership the equity court has inherent power to apply
civil law rules to the common law to prevent gross wrong. These
cases come from states holding the partnership or the community
property theory, yet the courts declare they could give relief solely
on their equitable powers. While we do not undertake to deny this,
sounder legal precedents will be made if the courts rely on more

substantial grounds.
The courts often speak of mistake of law or fact, but only one

case has been found where relief was given in a void marriage seem

ingly on this ground.23 In several cases the courts say because there
is a mistake of fact or law, equity has jurisdiction; and then give
relief on partnership, community property or quasi-contract prin
ciples." In most putative marriages there is misrepresentation or

concealment on the husband's part. In such a case it seems that

equity could relieve her on the principle that where ignorance of law
or fact exists on one side, and that ignorance is known and taken

advantage of by the other party, the former will be relieved. So
where there is good faith by both parties, equity should also relieve
on the principles of mistake of law or fact, because the marriage
contract itself failing through a mutual mistake, the consideration,
the benefits of marriage, fail; and their marriage agreement turns
out to be something entirely different from what they intended. Al

though the courts have not done so, it seems that they could extend

given on the partnership theory, but the court seems to rely more on

its equitable powers).
21 50 Wash. 213, 96 Pac. 1079, 126 Am. St. Rep. 900 (1908).
22 79 Okla. 20, 190 Pac. 1088 (1920) ; Prine v. Prine, 86 Fla. 676,

18 So. 781 (1895) (alimony granted the putative wife as an incident
to the equity court's jurisdiction).

23 Moore v. Shook, 276 111. 47, 114 N. E. 592 (1916) : the court seems

really to be correcting its own record of an error which caused the

parties to mistake their true marital status.
24 Morgan v. Morgan, supra, n. 2 ; In re Fox's Estate, 178 Wis.

369, 190 N. W. 90 (1922) ; Knoll v. Knoll, supra, n. 13, 1 A. L. R.
1391 note; Eaglesfield v. Marquis of Londonderry, L. R. 4 Ch. Div.

693, 702 (1876).
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with judicial impunity the principles of mistake to marriage con

tracts which turn out to be null and void.'5

(5) Relief on Quasi-Contract Principles.
In speaking of the rights of the de facto wife under common law

we noted she had a tort action for deceit. We shall now see whether
she has a contract action. The majority of courts hold she can not
recover for services as a housekeeper because they were not performed
with any idea of remuneration.28 Other courts say she may waive the
tort and sue in indebitatus assumpsit because she in fact occupies the
status of a housekeeper and as such there is an implied agreement
to be paid for her services."
It seems that the proper remedy for the de facto wife, even where

the putative doctrine, community property theory or partnership anal
ogy is held, is an action in quasi-contract.28 While strictly speaking
there is no partnership, trust or contract, expressed or implied, the
growing law of quasi-contracts demonstrates that there is a quasi-
contract between the parties. The wife looked forward to the pe
cuniary benefits of a home and family, support in her old age and
possibly alimony or dower. For this she gives her love, performs her
domestic duties, and helps accumulate and manage his property or

25 Pomeeoy, Eq. Juris. (4th ed. 1918) Vol. 2, p. 1704 et seq. 1731-
1734, 1782; Bispham, Equity, (10th ed.) 321; Moore v. Shook,
supra, n. 23.

28 Cooper v. Cooper, supra, n. 4 (see Keener's discussion of this
case : Keener, Quasi-Contracts, p. 324) ; Disbrow v. Durand, 54
N. J. L. 343, 22 Atl. 545 (1892) . Reasons for wanting contract ac

tion instead of tort see: (1923) 9 Corn. L. Q. 246.
27 Schmitt v. Sehneider, supra, n. 4; Boardman v. Ward, 40 Minn.

399, 42 N. W. 202 (1889) ; Page, Contracts, (2d ed. 1920) � 1515.

While the assumpsit remedy is better than no remedy, it is his
torical rather than just and logical. It is inadequate because there
is no recovery for the most valuable benefits of the marriage relation:
love and affection bestowed, the society and help of each other, the
material increase of the estate due to the woman's thrift, advice and
joint effort. All she recovers is the actual value of her services which
in the case of a rich husband having servants would amount to prac
tically nothing: she recovers as a domestic servant when her services
may be of another nature and far more valuable.

28 Woodward, Law of Quasi-Contracts, p. 4, 295, 296; Keener,
Quasi-Contracts, p. 324, 325; Page, Contracts, � 1515. See
Maine's Ancient Law, chapter ix (Implied and Quasi-Contracts) ;
Fung Dai Kim Ah Leong v. Lau Ah Leong, 27 F. (2d) 482 (C. C.
A. 8th, 1928) ; for further discussion of this case, see Recent De
cisions, infra, p. 76.
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business. Because of the mistake this agreement or understanding
fails. The husband had been unjustly enriched, just as though the
wife had mistakenly paid him money or the consideration failed.

Equity should give her relief according to the facts of the case, her
contributions to the property, and the value of her services not only
as a domestic servant but also as a wife and help in his business."
The field of quasi-contracts is constantly developing and should read
ily find place for these putative marriage cases. The grounds for
relief being founded on sound quasi-contractural principles, and
the amount of compensation being in the discretion of the equity
judge, adequate justice can be done to the innocent putative wife.

C. F. O'S.

UNFAIR COMPETITION�Right of Manufacturer to Enjoin Unfair

Competition by Retailer.

The right to conduct a lawful business is entitled to a protection
against unfair competition.1 The rules which have become established
for the determination of questions of unfair competition enforce a

strict code of business morality, and are highly honorable to the
courts by which they have been developed.' Unfair competition has
been variously construed. An early case holds that it consists in
the simulation by one person, for the purpose of deceiving the public,
of the name, symbols or devices, employed by a business rival, or the
substitution of the goods or wares of one person for those of another.*
Later decisions have said that it is nothing less than conduct tending
to pass off one man's product for that of another * and that it is

20 In In Re Fox's Estate, supra, n. 24, the plaintiff relying on

representations of the husband that he had been divorced, married
him. After his death she learned the divorce was not absolute, so

she brought this action against his administrators to recover com

pensation for her services. She was granted relief, the equity court

saying, "Whether the court would so hold in a case where both par
ties in good faith, but mistakenly, entered into the marriage need
not be now decided." The present Hawaii case, Ah Leong v. Ah
Leong, supra, n. 28, decides that in such a case equity will also
relieve on quasi-contractual principles.

1 Criterion Advertising Co. v. Seeley, 27 F. (2d) 932 (1928).
See Paul, the Law op Trademarks, 373 (1903).
2 See Dennison Mfg. Co. v. Thomas Mfg. Co., 94 F. 651 (1899).
" Rocky Mountain Bell Telephone Co. v. Utah Independent Tele

phone Co., 31 Utah, 377 (1906), 88 Pac. 26, 8 L. R. A. (N.S.) 1153;
26 R. C. L. 875.

'Rathbone v. Champion Steel Range Co., 110 C. C. A. 596, 189
F. 26 (1911), 37 L. R. A. (N.S.) 258.
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merely a convenient name for the doctrine that no one should be
allowed to sell his goods as those of another.8 The English courts
have held that the question of unfair competition is determined by
the question whether the defendant's action in "passing off" 4

some

thing as the product of another when in reality it is not, causes the

ordinary dealer or purchaser (not necessarily the first purchaser,
for the effect on the public at large is to be considered) to think

he is dealing with the plaintiff or buying the plaintiff's goods.7
The same general principle is at the basis of all unfair competition,

that is, the prevention of fraud upon the public and injury to a

business. If one were, however, to draw a conclusion from the mul
titude of cases dealing with the subject it would seem that the ques
tion of unfair competition arises only between two manufacturers en

gaged in the making and selling of articles, either one of which
articles could be passed off as the other. The conflict usually takes

place between two wholesalers, two retailers, or any two persons,

corporate or not, engaged in the manufacture or sale of the same

or of a similar brand of goods.8
A recent case, Coca-Cola Co. v. Boas* presents a decidedly new

phase in the law of unfair competition in that the conflict arises
between a manufacturer and a retail merchant, and the court found
that unfair competition existed.1*

See also Howe Scale Co. v. Wyckoff, Seamans and Benedict, 198
U. S. 118, 25 S. Ct. 609, 49 L. Ed. 972 (1905) ; Edward HiEiker Mop
Co. v. U. S. Mop Co., 191 F. 613, 112 C. C. A. 176 (1911) ; A. Les-
chen & Sons Rope Co. v. Fuller, 218 F. 786 (C. C. A. 8th, 1914) ; O.
& W. Thum Co. v. Dickinson, 245 F. 609 (C. C. A. 6th, 1917) ; Twee-
die v. Royal Co., 267 F. 224 (C. C. A. Mo. 1921) ; Rouss, Inc. v. Win
chester Co., 300 F. 706 (C. C. A. 2d, 1924).
'Vogue Co. v. Thompson-Hudson Co. et aL, 300 F. 509 (C. C. A.

6th, 1924). For fraudulent intent as a necessary element of unfair
competition, see National Picture Theatres, Inc. v. Foundation Film
Corp., 266 F. 206 (C. C. A. 2d, 1920) , and Queens Mfg. Co. v. Gins
berg & Bro., 25 F. (2d) 284 (C. C. A. 8th, 1928).

' See 38 Harv. L. Rev. 371, note 6.�The term "Passing off" has
found favor with the English judges. The American courts prefer the
phrase, "unfair competition."

7 Montgomery v. Thompson (1891) A. C. 217. Reddaway v. Ban-
ham (1896) A. C. 199, 65 L. J. Q. B. 381.

8 Croft v. Day, 7 Beav. 84 (1843) ; Lawrence Mfg. Co. v. Ten
nessee Mfg. Co., 138 U. S. 537 (1891) ; California Fig-Syrup Co. v.
Warden, 95 F. 132 (1899).

* 27 F. (2d) 756 (1928) ; for further discussion of this case, see

Recent Decisions, infra, p. 78.
18 Contra, Regent Shoe Mfg. Co. v. Haaker et aL, 75 Neb. 426, 106
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Unfair competition requires that deception be the natural and prob
able result of defendant's act.11 Where the general public has given
to one's product another name, as in the Boas case, "Coke", by which
it has become known to the trade, and a retail merchant, upon calls
for "Coke" serves a product of another manufacturer, he is then
passing off one product as being goods of another and by so doing
deception of the purchasing public is the natural and probable re

sult of his act. Where the word "Coke" as a descriptive word for a
product has gained a secondary meaning, its use by another on sim
ilar goods in such a way as is likely to deceive purchasers will be
restrained as constituting unfair competition.12
There appears to be only one direct precedent for the Coca-Cola

Co. v. Boas case, supra, which, however, is confronted with one other
case of similar facts but which reached an opposite result. The

case, upon which the rule set down in the Boas case was based, is
Denver Chemical Mfg. Co. v. Lilley et al.13 There the defendant's

product was sold to the public asking for plaintiff's product by its

popular nickname "Denver Mud". The court held that while plain
tiff adopted the name "Antiphlogistine" for its product, still if for
some reason the general public has given to the product another
and different name, by which it alone is known to the trade, the plain
tiff becomes entitled to protection by injunction against one who
thereafter endeavors, through the adoption of such term as the pub
lic employs as synonymous for or as a secondary designation of such

product, for in so doing, the purchasing public may be deceived as

to the article purchased and the plaintiff is deprived of that trade

N. W. 595 (1906), 4 L. R. A. (N.S.) 447, Oldham, J., quoting from

Sartor v. Schaden, 125 Iowa, 696, 101 N. W. 511 (1904) and Kann

v. Diamond Steel Co., 32 C. C. A. 324, 89 F. 706 (1898), "as to a

business where one party is engaged exclusively in the wholesale

trade, and the other party in the retail trade, unfair trade does

not arise."

"Smokador Mfg. Co. v. Tubular Products Co., 27 F. (2d) 948

(D. Conn. 1928).
12 French Republic v. Saratoga Vichy Springs Co., 191 U. S. 427,

24 S. Ct. 145, 48 L. Ed. 247 (1903).
See Salmond, Law of Torts, p. 520 (1920).
But see Coca-Cola Co. v. Koke Company of America et al., 254

U. S. 143, 41 S. Ct. 113, 65 L. Ed. 189 (1920) , where it was held that

where a descriptive word has gained a secondary meaning only in a

certain locality there the plaintiff company cannot enjoin the de

fendant company from using that word in describing its product
which is of a similar nature.

� 216 F. 869 (C. C. A. 8th 1914).
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which its industry and money have built np. While this holding
seems to be most logical and strictly just, yet in another case in
volving the "Coca-Cola" trade we find the court there holding that
the Coca-Cola Company was not entitled to enjoin the preparation
and sale of a similar beverage under the name "Koke" merely be
cause some purchasers of "Coca-Cola" referred to it as "Koke" on

the theory that this had become a secondary trade name of plain
tiff's beverage.14
It is declared to be the duty of the Court to prevent interference

with the normal operation of legitimate business which will result in
diverting profits from those who have earned them to those who have
not.15 Unfair competition comes precisely under that duty for in its
very essence it is the taking of profits from one firm, which has, by
the establishment of its business, its advertising acquainting the
public with its product, and expense incidental thereto, placed itself
upon a firm and well-paying basis, and giving those profits to an

other who by its acts has taken advantage of the business of the
former and of the good-will its product holds among the public
The courts in giving relief in cases of unfair competition have

based their actions upon three grounds, namely, (1) to promote hon

esty and fair dealing;1" (2) to protect the purchasing public;" and

(3) to protect the rights and property of individuals.18 Included in
that last ground is that intangible something, peculiar to every busi
ness�Good Will. That good will is a thing of value and a subject
of property was very early recognized and it is now well settled.1*
Included in and making up the good will and passing with it upon
the sale of the business is the business name, trade-mark, trade-name
and the secrets of the business. And as the good-will itself is prop
erty, the parts of which it is made up are, separately considered,
property."
It is manifest that in the Coca-Cola Co. v. Boas case, supra, the

"Coca-Cola Co. v. Branham et aL, 216 P. 264 (1914). Appeal
dismissed, 227 F. 1016 (1915).

18 See Haines, Efforts to Define Unfair Competition (1919) 29
Yale L. J. 11; see also 32 Haev. L. Rev. 566 (1919) ; 4 Corn. L. Q. 225
(1919).

18 Shaver v. Heller & Merz Co., 108 F. 821 (C. C. A. 8th 1901) ;
Palmer v. Harris, 60 Pa. St. 156 (1869).
"Vitascope Co. v. U. S. Phonograph Co., 83 F. 30 (C. C. N. J.

1897) ; Singer Mfg. Co. v. Loog, 8" A. C. 15 (1882).
18 American Washboard Co. v. Saginaw Mfg. Co., 103 F. 281

(C. C. A. 6th, 1900) ; Levy v. Walker, 10 Ch. 436 (1879).
19 See Mitchell, Unfair Competition (1896), 10 Harv. L. Rev. 280.
80 See 10 Harv. L Rev. 281 (1896).
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wrongful act of the defendant was an attempt on his part to ap
propriate to himself the benefit of some one or another of the con

stituent parts that go to make up the good will of the plaintiff's
business. This violation of the rights and property of the plaintiff
justified the equity court in restraining the defendant from carrying
on this practice. To hold otherwise would be to allow injustice to
be perpetrated upon the plaintiff. The decision in the case of Coca-
Cola Co. v. Boas will have a far reaching effect on business morality.
By the courts' imposition of a strict standard of business conduct as
between manufacturer and retailer as well as with reference to other
business relationships, a reputation and name won through honest
trading is protected and the impostor is forced to seek the 'public
favor by honorable means.21

R. G. B.

"See 38 Harv. L. Rev. 374 (1925).
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ASSAULT�Is an Intent to do Harm Requisite to a Criminal Assault 7

On a rainy night Tillie Hamburg, while driving her motor car on

a slippery street, suddenly applied her brakes, skidded, and struck a

woman, who was crossing the street. Tillie was charged with assault
and battery, some evidence for the prosecution going to show that
she had driven at a high speed, or at a rate unduly high, regard being
had to conditions, and in a manner amounting to recklessness. She
protested that she had not intended to injure any one, but the col
lision was a sheer accident. There was nothing in the case to indi

cate, and nothing from which it could be inferred, that the defendant
had any intent to commit a battery. Wherefore the lady contended
that she could not be held guilty of any criminal offence. The pre
siding judge, Harrington, in his charge to the jury said, inter alia:
"An assault is usually defined to be any unlawful attempt or offer

with force and violence to do injury to the person of another, with
such apparent present possibility of carrying out such attempt as

to put the person against whom the attempt was made in fear of

personal violence. A battery is the consummation of such unlawful
attempt; that is to say, it is the unlawful use of physical violence
by one person toward another.

"Generally speaking, a wrongful intent is essential in a criminal
prosecution for assault and battery, though such intent may be in
ferred from the facts, and need not be specifically proved. Com. v.
Hawkins, 157 Mass. 551 (1893) [and other authorities]. And a person
is guilty of assault and battery where physical violence results from
mere gross negligence, recklessness or a wanton disregard of the
consequences of her acts, even though there is no specific or par
ticular intent to do any injury to the person injured, the necessary
intent being inferred from the proof of such facts. [Citing cases.]
In State v. Paxson, 6 Boyce, 249, 99 Atl. 46 (1906) this court said:
'The intent with which an assault is made need not be a specific pur
pose to do a particular injury, wantonness or mere recklessness being
sufficient.' "

Accordingly, the jury were told to return a verdict of guilty if they
found that the accused had driven in a grossly negligent, wanton
and (or?) reckless manner. State v. Hamburg, 143 Atl. 47 (Del.
1928) .

The offence actually committed, if there was any offence, was a

battery, as the pedestrian was struck; and the facts of the case did
not call for a decision going beyond the proposition that, to constitute
a battery, there being an impact upon the person, an actual intent
to do harm is not essential, the requisite mens rea consisting in the
negligence which results in bodily injury. To this extent the in
struction given accords with almost (if not quite) all the author-

72
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ities: it may be taken as well settled that a battery may be com

mitted by culpable negligence, and that, if death ensues, such a bat

tery may constitute manslaughter, or even murder, if the negligence
amounts to recklessness or a wanton disregard of human life. In
other words, certain forms and degrees of inattention may supply an

intention to do harm and constitute the criminal intent required to

accomplish a battery, and even the felonious intent of manslaughter
and murder.

What, however, in the principal case, would have been the criminal
liability of the careless chauffeuse, if the other woman had not been
touched but only put in fear of her safety and danger of her life?
In such a state of facts there would have been no battery; could the
driver have been convicted of a criminal assault, there having been
no actual intention to cause a collision?

For further discussion of this question, see Notes, supra, p. 56.
Charles A. Keigwin.

CONSTITUTIONAL LAW�Interstate Commerce�Power of State
Over Game.

The Foster Company is a Louisiana corporation and operates a

shrimp hulling plant in that State. The Sea Food Company is a

Mississippi corporation and cans and packs shrimp in that State
intended for interstate commerce. The two companies have an agree
ment whereby the former agrees to catch in Louisiana waters and
deliver to the latter at Biloxi, Mississippi, a carload of raw shrimp
per month during specified periods. The "Shrimp Act" of Louisiana,
passed July, 1926, made it unlawful to export from the State any

shrimp from which the heads and hulls had not been removed. Held,
act is unconstitutional as a direct burden on Interstate Commerce.
Foster-Fountain Packing Co. v. Haydel, 49 S. Ct. 1 (1928).
On the same day another case involving a similar statute of the

same State relating to oysters was decided upon the same principles.
Sea Food Co. v. Haydel, 49 S. Ct. 6 (1928).
It is a fundamental principle that a State has the right to pass

laws regulating the public health, morals, safety and welfare. On

the other hand to the Federal government is delegated the power

to regulate interstate commerce and any attempt on the part of the
State under the guise of its police power to directly interfere with

this right of Congress is unconstitutional. Cohens v. Virginia, 6

Wheat. 264 (1821) ; Gibbons v. Ogden, 9 Wheat. 194 (1824) ; (1927)
16 Geo. L. J. 116. Where the police power of the state ends and the

authority of the Federal Constitution begins is often difficult to as

certain. That the control of animals ferae naturae is within the police
power of the state has long been recognized. The principle on which

this is based is that the common property in the game is in the



74 GEORGETOWN LAW JOURNAL

people and the control over it is exercised by the State as a trust

for the benefit of the people. Thus in McCready v. Virginia, 94 U. S.
395 (1876), the power of the State of Virginia to prohibit citizens
of this state from planting oysters within its tidal waters was upheld ;

and in Manchester v. Massachusetts, 139 U. S. 240 (1891), the right
of the state to regulate the catching of fish within its bays was

maintained. See also Patsone v. Pennsylvania, 232 U. S. 138 (1914).
In Geer v. Connecticut, 161 TJ. S. 519 (1896), a statute of that state

made it unlawful to Mil or possess certain wild animals for trans

portation beyond the limits of the state. The court held that the
state could rightfully prevent the game from becoming an article
of interstate commerce, in view of the authority of the state over the

killing of game. But the state cannot prevent privately owned ar

ticles of trade from becoming the subject of interstate commerce on

the ground that they are needed by the people of that state. Penn

sylvania v. West Virginia, 262 U. S. 553, 596 (1923).
The principal case is not repugnant to these views. While the

statute purports to found its authority on the necessity of the people
of Louisiana, it would permit their shrimp to become an article of
interstate commerce after the hull and heads had been removed, al
though the value of these parts are less than one per cent of the
value of the shrimp. The court correctly holds that this proposed
conservation was feigned and was designed solely to prevent the in
terstate movement of the raw shrimp to a neighboring state. It was,
therefore, a direct burden on interstate commerce and unconstitu
tional.

L. H. S.

COPYRIGHT�Dedication and Abandonment.

A series of lectures on memory training had been delivered before
paying audiences from 1921 to 1925 when they were copyrighted.
The plaintiff, assignee of the copyright, sues the defendant, formerly
employed by his assignor, for delivering a similar series of lectures
in 1927. The defence to the infringement suit was a dedication to
the public Held, delivery of lectures before paying audiences only
is merely a restricted publication and not a dedication to the public
National Institute, Inc. v. Nutt, 28 F. (2d) 132 (1928).
The authorities seem to be in accord in their holdings that the

ruling laid down by Judge Burrows in the above cited ease is correct.
The delivery of a lecture to an audience of persons admitted on pay
ment of a fee is not deemed a dedication. In Nichols v. Pitman,
L. R. 26 Ch. Div. 37 (1884), the taking of notes by a ticket holder
for purpose of publishing lectures in shorthand periodicals was ruled
an infringement. The owner of a common law copyright may issue
a restricted publication without surrendering his property rights
therein to the public Bobbs-Merrill Co. v. Strauss, 147 F. 15 (1906).
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Public representation of a dramatic work on the stage does not in
volve any abandonment of the copyright. Tompkins v. Halleck, 133
Mass. 32 (1882). A professor of an university who delivers orally in
his classrooms lectures of his own composition does not communicate
substance to the public entitling hearers to the right of circulation
without his consent. McDearmott v. Chicago Board of Trade, 146
P. 961, 7 L. R. A. (N. S.) 889 (1906). The underlying principle of
these cases seems to be well stated in Werckmeister v. American Lith
ographic Co., 134 F. 321, 68 L. R. A. 591 (1904), in which it was
held that "a limited publication of a subject of copyright is one which
communicates a knowledge of its contents under conditions expressly
or impliedly precluding its dedication to the public."
The rule of law in this case seems to be well founded and based

upon sound, logical, legal reasoning. The right of the owner of a

copyright of this nature would derive no pecuniary benefit for his

originality of thought if the courts held that one lecture to a paying
audience was a dedication of the work to the public. As a pro
tection to active minds, the courts have found it more advisable, and
properly so, to protect the culmination of many years of arduous
labor and tiring effort. Lectures to classes of students, dramatic per
formances before a select audience, private circulation of copies of
manuscript, etc., have been termed "restricted publications" by the
judicial tribunals of the nation. This line of decisions has guarded
the rights of copyright holders in that such displays are not con

sidered as an abandonment to the public at large and, therefore,
a continuing property right of extreme value to the discoverer of
the novel idea remains in existence. In conclusion, public policy
dictates that the originator must be protected and the imitator must
be restrained from making any infringement upon his right.

J. M.

INTERNAL REVENUE�Loss in Sale of Residential Property as a

Deduction in Determining Net Income.

The owner of a house originally used it as a dwelling place but
later moved out and made diligent efforts to rent or sell it, and later
sold it at a loss. The court decided this case in the light of Section
214 (a) of the Revenue Act of 1918 which provides: "(5) Losses sus

tained during the taxable year and not compensated for by insur
ance or otherwise, if incurred in any transaction entered into for

profit, tho not connected with the trade or business," shall be al
lowed as a deduction in computing net income. Held, there was a

sufficient appropriation to commercial use to render the transaction
a "business entered into for profit", and that the loss from the sale
of the property might be deducted in computing the net income of the
owner. Larkin v. Gage, 28 F. (2d) 78 (1928) .

Prior to this case the decisions in like cases were based on Art.
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141 of Treasury Regulation 45, which provides, "A loss in the sale
of an individual's residence is not deductible." By virtue of this pro

vision, the law did not permit a person to treat his residence as if it
were property from which he expected to make an income or for
resale at a profit. It has been the general understanding that in

determining the amount of his net income, the proprietor could not
deduct any loss sustained from the sale of residential property. This
article was amended on January 28, 1921, to read: "A loss in the
sale of residential property is not deductible unless the property was

purchased or constructed by the taxpayer with a view to its subse

quent sale for pecuniary profit." Under this amendment it would
seem that a person could deduct the loss incurred from the sale of
residential property if he purchased that property as an investment
with the intention of realizing a profit from it. However it was

necessary that such intention should have existed at the time of ac

quiring the property.
In the instant case and also in Heiner v. Tindie, 72 L. Ed. 372

(1928), the United States Supreme Court decided that the above
mentioned regulations must be construed in the light of the section

of the Revenue Act quoted in the opening paragraph. The effect of
these decisions seems to be that in order to render the loss sustained
in the sale of residential property deductible from the gross income
of the property owner, it is not necessary that an intention to secure

a profit from the investment exist at the time the property was

purchased, but it is sufficient if the property owner has ceased to
use it as his residence and is employing it in a manner calculated to

produce profit.
J. B. H., Jr.

MARRIAGE�Putative Wife's Property Rights on Annulment.

Two Chinese were married according to the Chinese customs, but
without a license. They lived together as husband and wife for 35

years; had 13 children; and accumulated by their joint efforts prop
erty worth $200,000. A decision of the Hawaii court, overruling a

previous decision, declared that a marriage without a license was

absolutely void. Learning of this the husband ceased to recognize the
plaintiff as his wife and denied her any interest in the property
accumulated. The putative wife brings a bill in equity to establish
an interest in the property. The circuit court of appeals recognized
that there was "inherent justice in the plaintiff's claim", and granted
her relief. The court cites numerous decisions where relief has been
granted on diffrent theories in cases of void marriage, but prefers to
base its decision on the principle that where there is a mistake as to
the marital status, equity has power to grant relief to the putative
wife on principles of quasi-contractual obligations. Fung Dai Kim
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Ah Leong v. Lau Ah Leong, 27 F. (2d) 582 (C. C. A. 8th, 1928).
For further discussion of the principles involved, see Notes, supra,

p. 60.

C. F. O'S.

SALES�Acceptance�Indicated by Buyer's Not Releasing Rejected
Goods from Custody of a Bank.

Defendant agreed to supply lighting plants to plaintiff, sole dis
tributor in Central America. The plants were to be forwarded from
Detroit on order of plaintiff thereafter to be received. Plaintiff
established a credit covering 30 plants in favor of defendant with
New York branch of a Central American bank which notified de
fendant, it would be paid on receipt of shipping documents. Before
receiving any order from plaintiff, defendant shipped 30 plants but
later received an order for only 10 plants which plaintiff accepted on

arrival but rejected the other 20 and demanded a refund of the
amount which the bank had already paid for them. Six years later
when this action was brought to recover the purchase price paid on

the 20 plants the bank continued to hold them as security for bal
ance of purchase price due bank on transaction. Held, buyer who
permits rejected goods to remain an unreasonable length of time in
custody of bank to secure purchase price it advanced to seller, must
be deemed to have accepted the goods. Huber & Co. v. Lalley Light
Corp., 242 Mich. 171, 218 N. W. 793 (1928).
In its holding on the question of acceptance the instant case seems

to be wrong. It is not easy to find, as required by section 48 of
The Uniform Sales Act (1913), for acceptance that plaintiff did
"an act in relation to the goods which is inconsistent with the own

ership of the seller". The court's assumption that plaintiff so acted

by "using" the goods as security for his debt to another seems a novel
and unwarranted construction of the word "to use" in its ordinary
sense and looks as tho the court is straining the facts to arrive at a
desired result. All the cases cited by the court on this point are

distinguishable from the instant case on their facts. In Fillmore v.

Garvan, 97 Conn. 207, 116 Atl. 184 (1922), the buyer had actual

physical possession of the goods when it notified the seller of re

jection and stated that it would "hold" the goods in its warehouse
until seller furnished other goods of contract quality. Likewise in
the other cases cited the goods were deemed to be accepted by the
affirmative act of the buyer in mortgaging or loaning them. There
was no such affirmative act "in relation to the goods" by plaintiff
in the instant case, neither did he have custody of the goods at any
time nor assume any dominion over them. But this case would com

pel him to assume control of the goods by discharging the bank's
claim in order to put himself in a position to sue; failure to assume

such control thrusts on the buyer the disagreeable alternative of being
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deemed to have accepted the goods, thus putting a financial burden
on an innocent buyer which he may not be able to assume due to

having properly made and relied upon other financial arrangements.
The court says "Defendant is not to be penalized by being deprived of
both money and the goods". Why this tenderness for defendant
whose wrongful act has put the goods where they are and who
values his own goods so lightly as to ship them without an order
and contrary to his agreement? By section 50 of Uniform Sales
Act, "Buyer is not bound to return goods wrongfully delivered . . .

but it is sufficient if he notifies the seller that he refuses to accept
them." As buyer is excused from performing the affirmative act of

"returning" the goods under such circumstance, neither should he
have thrust upon him the affirmative act of "redeeming" them as

a condition precedent to recover purchase money from seller whose

wrongful act put his goods where they are. No doubt, retention of
goods by seller an unreasonable length of time even tho coupled
with words of rejection will constitute an acceptance. 2 Williston,
Sales (2d Ed. 1924) � 483. But it is only reasonable to suppose that
a person cannot "retain" goods which he never had under his control
or custody at any time.
The court admits in the instant case that plaintiff might properly,

on the arrival of the plants, have accepted all, rejected all, or ac

cepted the 10 it ordered and rejected the other 20 under section 44
of The Uniform Sales Act. "But", says this court, "if it (plaintiff)
exercised acts of ownership or acts inconsistent with seller's owner

ship it may be held to have accepted", citing 2 Williston, Sales (2d
Ed. 1924) � 483 treating of section 48 of the same Act. The court
then proceeds to find such an act by the plaintiff's "use of the goods
as security of its debt to another"! It is submitted that this decision
with reference to acceptance might with more fairness have reached
the opposite result. J. F. M.

UNFAIR COMPETITION�Right of Manufacturer to Enjoin Unfair
Competition by Retailer.

Defendant, a retailer, knowing that plaintiff's product "Coca-Cola"
had been given the name "Coke" by the purchasing public, when
asked for a "Coke," served a beverage of similar nature, thereby
representing to his customers a product as "Coke" which was not the
article intended to be received by the trade. Plaintiff asks equity
to enjoin defendant from infringing upon trade right of plaintiff,
to prevent unfair competition and for an accounting. Held, where
general public has given product another name than its trade name,
one serving another article on customer's call for former product
by such other name is guilty of unfair competition, against which
protection by injunction will be granted. Coca-Cola Co. v. Boas, 27
F. (2d) 756 (1928).
For further discussion of the principles involved, see Notes, supra,

p. 67. R. G.B.
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THE BUSINESS OF THE SUPREME COURT: A STUDY IN THE
FEDERAL JUDICIAL SYSTEM�By Felix Frankfurter and
James M. Landis, The MacMillan Company, New York, 1927,
pp. viii, 349.

At last an authoritative work has been published which
tells in a non-technical and interesting way the character
and scope of the business of the Supreme Court of the
United States. The work of Professors Frankfurter and
Landis is not a law book in the ordinary sense, but one

which will be found instructive to the student of federal
practice and procedure, or of government, or of history. To
the federal bench and bar it opens the way to an under
standing of the basic character of the business which comes

before the Court, and the reasons which led Congress to
make fundamental changes in its appellate jurisdiction by
the Act of February 13, 1925. To afford a proper under

standing of these matters the authors have made a com

plete historical review of the federal judicial system.
This review is divided into three broad periods : the first,

from the organization of the federal judicial system in 1789
to the Civil War ; the second, from the Civil War to the cre

ation of the Circuit Courts of Appeal in 1891 ; and the third,
from the Act of 1891 to the present time. The authors have
been successful in bringing out vividly the fact that the

pressure of business upon the Courts, more than anything
else, has been responsible for the fundamental changes that
have been made from time to time in the evolution of the
federal judicial system. The first chapter deals with the

Judiciary Act of 1789, and the political and commercial con
ditions which led to the establishment of the federal ju
dicial system. It describes its operation and gradual alter
ations down to the Civil War. It also discusses the estab
lishment of the Court of Claims in 1855.

The second chapter discusses the factors responsible for
the enormous increase in the business of the federal courts

during the reconstruction period, and sets forth the reasons

which finally led to the passage of the Circuit Courts of Ap
peals Act of 1891.
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The third chapter describes the operation of the Act of

1891, and the various amendatory acts designed to relieve
the growing congestion of the Supreme Court docket. It
also discusses the enactment of the Judicial Code of 1911,
which abolished the circuit court, and vested original juris
diction in a single tribunal, the present district court. This
chapter also considers the circumstances which led to the

passage of the Criminal Appeals Act in 1907.

The fourth chapter deals with the establishment of the
Court of Customs Appeals to handle customs cases, which
the authors declare has justified its existence; and the ill-
fated Commerce Court, created in 1910, with jurisdiction
over litigation arising from the regulation of railways by
the Interstate Commerce Commission. It also considers the
unsuccessful attempt to set up a special court for patent
litigation, and suggests whether this class of litigation will
not in time justify such action on the part of Congress.
The suggestion might have gone further so as to include
in the jurisdiction of such special court trade-mark litiga
tion because of its importance, and because of the values
involved which are well known to lawyers making a spe
cialty of such litigation. The late Chief Justice White, im
pressed with the incongruities existing in the present de
termination of patent and trade-mark rights, expressed the

opinion that there was a necessity for a court having final

jurisdiction of patent and trade-mark cases. This, he stated,
would cure the anomalous condition under which a patent
may now be held valid in one circuit, partly valid in another,
and wholly invalid in a third.

The fifth chapter describes the operation of the Judicial
Code and the post-war judiciary acts; the "application of a
new technique in constitutional arguments wherein an ap
preciation of facts" became the decisive element; the legis
lation empowering the Supreme Court to review decisions of
the highest courts of the states which upheld as well as those
which denied a federal right, and the Act of September 6,
1916, limiting the review of state decisions denying federal
claims, in order to afford some relief to the Court.
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The sixth chapter considers the yearly conference of the
Chief Justice of the United States and the senior circuit
judges, which has resulted in "more effective coordination
of the existing personnel" with the judicial business of the
nation, and an increased efficiency in the purely admin
istrative affairs of the courts.

The seventh chapter is devoted to the Act of February
13, 1925, which cut the appellate jurisdiction of the Su
preme Court to the bone, and permits the court to confine its
review to the cases that seem to it to present important
legal problems, and to be of such a nature as to justify its
consideration. Only limited classes of cases may now be
taken to the Supreme Court as of right, thus allowing the
Court to choose the majority of the cases which it is to re

view and decide. This, in the opinion of many lawyers, is
in substance an abrogation by Congress of its constitution
al power and duty to regulate the appellate jurisdiction of
the Court. Whether the operation of the Act of 1925 will
satisfy the natural desire of those who feel that their cases,
which they believe to involve grave constitutional and other
rights to take them to the Supreme Court as a matter of

right, remains to be seen.

The lawyer who will devote some attention to the read

ing of this splendid work will obtain a proper understand

ing of the real purpose of the Act, and this is its mission.
The principal method of review in the Supreme Court under
the Act of 1925 is by certiorari. It has already been dem
onstrated that this system will in the future prevent a con

gestion of the docket that has existed for many years. Dur

ing the 1927 term cases were filed and decided within the
term. The desire of the Court to prevent congestion of its
docket is undoubtedly meritorious and deserves the full co

operation of the bar. It is difficult now to obtain a review
in the Supreme Court by certiorari, and perhaps for this
reason that method is not as popular as a less restricted one

might be, but this of itself does not justify the conclusion
that the system is wrong. The denial of a petition for a

writ of certiorari may be the result of any one of several
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things. The case may not involve a question of sufficient
importance to warrant the issuance of the writ, or if it does
counsel may not have made this clear to the Court; or,

assuming that the case does present clearly a sufficiently im
portant question, the Court must determine whether it de
sires to review and decide it in that particular case ; or, it

may be that there is no conflict on the question in the de
cisions of the lower appellate courts. There are perhaps
many other factors that have resulted in the denial of pe
titions for certiorari, including, it has been suggested, a

natural attitude of self defense on the part of the court. It

may be that the facts in the particular case show that jus
tice has been done and that it is unworthy of further review.
The denial of such petitions cannot fairly be made the basis
of a criticism of the system. The review by certiorari will
continue until conditions require some new and better
method. In the meantime it is the duty of the bar to render
substantial help to a much over-worked court by advising
their clients and by making applications for certiorari in
those cases only in which the questions involved are of such
character and outstanding importance as to justify the time
and consideration of this great tribunal.
The last chapter of the books deals with probable future

Supreme Court legislation and presents a comparative an

alysis of the business of the Court at various dates. It con
cludes with a discussion of the peculiar functions of the
Supreme Court in our governmental system.
It is invidious, probably, to pick flaws in so careful, pains

taking and valuable a work as this, and it is therefore with
hesitation that I call attention to one error which has crept
into the text. I do so only to prevent, possibly, some lawyer
being misled to his or his client's disadvantage.
On page 276 it is stated :

"To clear up the old confusion and to avert further
complication, an amendment was adopted, permitting,
in cases of overlapping jurisdiction under writs of er
ror and certiorari, review by either method,"

and reference is made to
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"66 Cong. Rec. 2919. This amendment to the Act of
February 13, 1925, appears as S. 237(b) of the Ju
dicial Code."

and, on page 285, it is stated:

"The act of 1925 retains these uncertainties in part, al
though it minimizes the harm by allowing writs of er
ror and petitions for certiorari to perform interchange
able duties."

In the footnote, on the same page, it is stated :

"The Senate Amendment of paragraph (b) of Sec.
237 makes certiorari a proper method for invoking re

view in every case, even though review might also be
had in such case by writ of error."

Section 237(c) of the Code, as amended by the Act of
February 13, 1925, provides that:

"If a writ of error be improvidently sought and allowed
under this section in a case where the proper mode of
invoking a review is by a petition for certiorari, this,
alone, shall not be a ground for dismissal; but the
papers whereon the writ of error was allowed shall be
regarded and acted on as a petition for certiorari and
as if duly presented to the Supreme Court at the time

they were presented to the court or judge by whom the
writ of error was allowed."

"This section", 237 (a), provides for review of final judg
ments, and decrees of the highest courts of a state in which
decision can be had, and not to any case coming from a

circuit court of appeals. Review of cases from the circuit
courts of appeal is provided for by Section 240, in which no

similar provision appears. It follows, therefore, that in
cases coming from the state courts covered by Section 237

(a), an appeal may be taken (or prior to the act of Jan

uary 31, 1928, a writ of error sued out), and the right for
a review will not be lost even though the proper method of
review is by certiorari. But, with the exception of cases in
which State statutes have been held repugnant to the Con

stitution, treaties, or laws of the United States, which are
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reviewable on appeal, eases decided by the circuit courts of

appeal can be reviewed under Section 240 by certiorari only.
The work is a distinct and valuable contribution to our

knowledge of the business of the Supreme Court, and, be
cause of the fullness of its footnotes, it is in addition, a

splendid reference book.
William J. Hughes.

Washington, D. C.

CASES ON THE LAW OF BANKRUPTCY INCLUDING THE LAW
OF FRAUDULENT CONVEYANCES� by William Everett

Britton, Professor of Law, University of Dlinois, American
Casebook Series, West Publishing Co., St. Paul, 1928, pp. 769.

If the American Casebook Series, which is known to
cover well a large number of branches of the law, has been

strangely lacking in a selection of cases on the law of bank

ruptcy, it has at any rate deferred filling the void until the

present national bankruptcy act has been in force thirty
years and until Congress has indulged in amending it on

six different occasions, the last and among the most im

portant of which were enacted in 1926.

Professor William Everett Britton in assembling some

one hundred and sixty cases for the American Series on

this subject has selected seventy-one of them from decisions
of the Supreme Court of the United States and one hun
dred of the total of the cases are decisions rendered since
the year 1898. From the decisions of the Circuit Courts
of Appeals he has chosen thirty-eight cases; from those
of District Courts of the United States twenty-seven. He
has included five English cases and eighteen from state
courts.

The author admits in his preface that the historical de
velopment of the subject of bankruptcy has been largely, if
not almost completely, disregarded. At least a historical
introduction similar to that of Prof. Williston in his case

book on the subject would, it is believed, have been helpful.
A larger number of cases upon the subjects of fraudulent
and preferential conveyances would have been distinctly
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appropriate, particularly in view of the inclusion of the sub
ject in the title of the book. In view further of the inherent
and other difficulties of this very important part of the law
of bankruptcy they could not but have been very useful.
Famous old Twyne's Case is missing. Perhaps, In Re
Block et al. sufficiently takes the place of In Re Condon, and
any further reference to the case of Toof v. Martin, than
that appearing in the body of the decision in the Bloch
case, is unnecessary, but failing to find cases like First Na
tional Bank v. Glass causes regret.
Prof. Britton takes occasion in his preface to say :�

"The reasons for passing rapidly over the preferential
and fraudulent transfers as acts of bankrupt in this
chapter (chap. 2) so as to facilitate the obtaining of a
clear picture of the factors in the several acts of bank
ruptcy, is explained at some length in the body of the
text in the sections which deal with these matters."

This treatment in the body of the text is good, but even
that with the cases appearing further on, it is believed, fails
to give the satisfaction that the inclusion of more and better
cases on these topics would afford.
Baldwin v. Hale, Merrill v. National Bank of Jacksonville,

Everett v. Judson, Boese v. King, Lowenberg v. Levine
would have more than filled space. The excellent case of

Stellwagen v. Clum, with a good note, however, makes up
for most of what is missed by the absence of the Baldwin,
Boese and Lowenberg cases. Veal v. Whittemore in no

sense is a substitute for a case like the Merrill case.

Carey v. Donohue is well included and is much preferable
to the case of Loeser v. Savings Deposit, Bank and Trust

Co., or In Re Klein, though it is believed the Loeser case de
served a fuller reference than that of an interrogative note

and that In Re Klein might have not been entirely over

looked. ..Audubon v. Shufeldt is an excellent case, but Prof.
Britton is given credit for including even a better one to

take its place in Wetmore v. Markoe, and the same can be
said in favor of In Re Bissinger Co., as a substitute for
Atkins v. Wilcox. It is gratifying to find Davis v. Pringle
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and Citizens' Banking Co. v. Ravenna National Bank in ad
dition to Carey v. Donohue in view of the 1926 amendments
of Congress.
The subject of infants, insane people, married women and

others of abnormal status is treated of meagerly and only in
a note. It is believed to be quite of sufficient importance to
deserve better at the hands of Prof. Britton.

The book contains 769 pages. There are included besides
the National Bankruptcy Act, with all amendments to this

good year, a rather full set of Forms in Bankruptcy, the
text of the Uniform Fraudulent Conveyance Act, and quite
a complete list of citations to articles and notes from the
standard law journals of the leading institutions of the
country on bankruptcy matters. Professor Britton in his
Casebook on Bills and Notes, as well as in his present case
book, has rendered real service to the teaching profession
and to the student by the inclusion of such a list. It is well
known how in very many cases such notes and articles af
ford a satisfaction in treatment superior to that of the
courts or the authors of text books.

As far as including other citations, or explanations or

summaries or succinct treatments is concerned, Prof. Brit
ton has followed in his notes to cases the usual and prevail
ing practice among compilers of casebooks. This might
well be described as the very minimum. When he varies
from that beaten path, as he did, in his case book on bills
and notes, and inserts throughout the book the sections of
the bankruptcy act, to which he deems the respective cases

at that point pertinent, he feels called upon in a preface of
seven pages to explain if not apologize for such deviation
from the canons and ethics seemingly still required to be
observed by any compiler or author of a casebook to qual
ify as one of circumspect behavior among his fellows. Prof.
Britton serves one with pleasing, attractive and able argu
ment in his preface in support of his action. These argu
ments may be summarized as follows: (1) It is a statute
dealt with, and not common law, nor court made law, nor
what he calls "judicial generalization;" (2) "Emphasis,"
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as he expresses it, "needs to be thrown upon the Legislature
as a creative agency, upon the statute as the thing created,
and upon the court, in deciding issues controlled thereby,
as exercising the function of interpretation and of applica
tion, for the time being ,of authoritative texts;" (3) "The
method of reasoning," he says, "with a statute as the basis
is somewhat different from that involved when a body of
commonlaw doctrine is concerned, and this difference calls
for emphasis in classroom work."

The question suggests itself as to whether placing sepa
rate sections of a statute, which is appended in full at the
end of the cases, even in black face type, as Prof. Britton
does, aids materially in leading the student to give the

recognition and consideration for which he pleads. Grant
ing that it does, the other question presents itself as to
whether the student does not lose the more familiar and in
timate contact with the statute as a whole, which he would

get by searching through its sections for that one or those,
to which the decision is applicable, and whether this loss is

compensated by things Prof. Britton sets forth as desirable,
and further, whether in the handling of the statute as a

whole the student would not at the same time be led to ex

tend the compliments to the statute, which it rightly de
serves. Prof. Britton, in this scattering of the statute, ad
mits that he has taken to himself the privilege of regroup
ing some sections out of their regular order. If the statute
was not of sufficiently small compass to be added in full as
an appendix to the cases there would be more reason for this
treatment of it.

Perhaps, a more practical argument is that involved in
Prof. Britton's preface, when he states ; "After all, the time
of the student is limited." However, if it should be ad
mitted that this is a good reason for giving "aid and com

fort" to the student, it would constitute an even better argu
ment for the inclusion of many more and much fuller notes
in every case book that may be issued, at least from this

time on. There should be no good reason why every stimu

lus to research could not be safeguarded and every excita-
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tion of the analytical and reasoning powers of the stu
dent could not be stirred, and yet he be saved in time and
comforted in his discouragements and given a broader and
better survey of the branch of the law, whose name the
case book bears;�this, too, however faithful and able his
teacher might be in attempting to supply all of the stu
dent's needs. It is believed that this would have been a

worthier cause for Prof. Britton to employ in defense of it
his brilliant talents; that there would have been afforded
better vantage ground for the display of his skill, and that
his tactical operations in such a field might even have
brought him all the fine rewards and acclaim of a pioneer.
Three standard casebooks on bankruptcy are now at the

command of the profession ;�Williston's, the second edition
and last edition of which was issued in 1915 ; Holbrook and
Aigler's, the second and last edition of which was issued in

1927, and the one under review bearing the date of the pres
ent year. Holbrook and Aigler in their one hundred sixty-
five cases, which comprise their book, recopied twenty-six
of those, which Prof. Williston had selected. Prof. Britton
has recopied forty of those appearing in Holbrook and Aig
ler's book and twenty of those appearing in Prof. Willis-
ton's. Eleven cases appear in all three of the casebooks.

It is to the very distinct credit of Prof. Britton, that,
having due regard to pedagogical as well as logical require
ments, he has selected the large number of decisions re

ferred to in the beginning of this review from the reports
of the Supreme Court of the United States, and the large
number, from the total of all, from reports of cases decided
in the last twenty years. Whether from the lack of fa
miliarity with a fairly new statute, a failure to give to it
the study that was its due, the inherent technicality of the
subject, or from whatever cause, the fact remains that there
has resulted a perfect welter in the clash and conflict of
holdings by the lower federal courts on points of bank
ruptcy law. It is highly gratifying, therefore, if not indeed
the meeting of the requirements of a necessity, that a case

book on the subject should take care to select such a large
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portion of its cases from decisions of the court of last resort.
As the result of the act having been amended six times,
and in very important respects as late as 1926, it is very

helpful, indeed, that Prof. Britton has selected so many
cases of late dates.

Prof. Britton has put forth more than a good book ; it is
an excellent book, and the profession is to be felicitated
upon having this contribution to its store.

William Jennings Price.
Georgetown Law School.

REAL ESTATE QUESTIONS AND ANSWERS�by Israel Flapan,

Prentice-Hall, Inc., New York, 1928, pp. 342.

This volume is a well prepared statement of the principles
of law which govern the ordinary business transactions of
real estate brokers and salesmen. It clearly sets out im

portant information with which every one engaged in this
extensive business should be familiar.

It is highly important that those who engage in a business
which involves transactions so complicated and so impor
tant as do the members of the real estate group, should be
well grounded in a knowledge of the controlling legal prin
ciples which govern their actions. Here, in a clear and
concise way, they can find them authoritatively stated.

In some few instances, as for example, the statement of
the law with regard to dower, the author has failed to call
attention to the fact that the local laws of different states
vary from that set out in his volume, which is based on

New York laws. His statement of the law of adverse pos
session could be improved and the value of his citations in
creased by a reference to cases in the Supreme Court of the
United States with regard to adverse possession, such as

the case of Sharon v. Tucker 1 ; Holtzman v. Douglas 2 ;
Ward v. Cochran 3 ; Thorp v. Raymond.'1
*144 U. S. 533 (1892).
"168 U. S. 278 (1897).
8 150 U. S. 597 (1893) .

4 16 Howard, 247 (1853).
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The value of a book of this character to one who desires
to be prepared to act intelligently in handling real estate
transactions and who does not wish to acquire a lawyer's
knowledge of this branch of the law, cannot be over esti
mated.

Joseph D. Sullivan.

Georgetown Law School.

CASES ON SURETYSHIP�by Professor Stephen Langmaid, Uni
versity of Missouri, American Casebook Series, West Publishing
Co., St. Paul Minn., 1928, pp. xii, 662.

A comparison of this work with its predecessor (Hen-
ing*s Cases on Suretyship, American Casebook Series, 1911)
and with other casebooks on this subject, indicates an ap

parent primary purpose to secure simplification in organiza
tion of the subject-matter. To this task, peculiarly and in

herently difficult in this field of the law, the author ad
dresses himself courageously and the result challenges ad
miration.

The omission of the usual and useful prehminary cases

which present in general the distinguishing features of this
special type of contract, may be of doubtful wisdom. The
author relies in this upon other courses or perhaps it is his
view that the instructor may orientate the subject in his
own way. The use of this casebook calls for careful coor
dination with the course in contracts.

An outstanding feature is that of a smooth and natural
transition from case to case. A reading of the book leaves
the distinct impression that its author has never lost sight
of the student viewpoint. There is apparent also a studied
avoidance of the use of cases involving highly complicated
facts. These comments are not to be taken as an implica
tion that the subject has been emasculated. The thought is
rather, that Professor Langmaid has been very judicious
in his work, seeking clarity and sustained interest, and
avoiding unnecessarily complicating difficulties.

In the preface, the author states that he offers "no
apology" for the inclusion of a large number of old cases.
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His position is fully justified. New cases abound. Wherever
one may expect to find the more modern cases, particularly
such as pertain to the corporate compensated surety, those
cases invariably appear.

Aside from the customary citation of "contra" cases in

the foot-notes�and it should be said that they are con

scientiously given�another feature challenges attention.
This lies in the skilful use of the notes, single in the pur

pose to develop the law of the case and of related cases, but
two-fold in the method employed to open up new lines of

thought and inquiry. Some of the notes merely state con

clusions. Other raise questions and leave them unanswered.
The result of the admixture of such notes is distinctly sug

gestive and stimulating to the student, and to the instructor
as well.

Chapter one plunges directly into the Statute of Frauds
and gives the student a reasonably complete development of
the theories and principles involved. Chapter two deals
with the surety's rights and remedies by way of subroga
tion, reimbursement, contribution and exoneration. It

comprises approximately one-third of the book's total of
six hundred and fifty pages. Chapter three presents the
defenses of the surety arranged under thirteen subtopics.
Chapter four briefly treats of the availability to the auditor
of the surety's securities. Surprisingly simple is this or

ganization. On review, the fair judgment must be that the
author has earned a feeling of pride and satisfaction in the
results achieved.

Robert A. Maurer.
Georgetown Law School.

THE LAW OF CHEMICAL PATENTS�by Edward Thomas, D. Van
Nostrand Co., New York, 1927, pp. xiii, 420.

The author sets out his theory on which the book is writ
ten thus: "Conceptions of what the Courts would rule in

hypothetical and unformulated cases have usually been
found unsatisfactory guides in legal work, and especially
unsatisfactory to those unfamiliar with legal terminology.
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The present book avoids hypothetical reasoning. Its state
ments of the law consists only of the words of the Courts.

"To enable those unfamiliar with the technicalities of

patent law to grasp the principles briefly summarized in the

quoted rulings of the Courts, a short introductory section
opens each chapter, and the first chapter quotes what vari
ous courts have said as to the nature of a patent."
Extracts are given from about 900 well-chosen cases in

18 chapters, each introduced by a short statement of the
law. Altogether the book contains about 15 pages of text

by the author and 350 pages of statements of the Courts.
There is a table of cases and a good index as well as a list
of chemical terms with definitions. The book should have
been better proof read. In general the quotations are clear
and such as might readily be used in a brief but occasionally
omissions are not handled smoothly; e.g.'.1
"Hogan's testimony relates only to ex parte tests made by

him and it is well settled that testimony of this kind is en

titled to but little weight ... it does not appear that
the apparatus which Hogan used was built strictly in ac

cordance with the Vreeland disclosure . . . Obviously
if Vreeland wished to establish the operativeness of the
device as of the date ... it was incument on him to
have used apparatus which was known to the art at that
time." 2

For the first time we have a law book citing (on page
258) the United States Daily, "of which the publication was

begun in Washington, D. C, in 1926" as the only report of
a case.

The book is a real addition to patent literature and is
much more elaborate and useful than the author's 40 page
text published in 1917. Every practitioner will find help
in it.

Specimens of the text are: "A manufacture or composi
tion of matter may generally be regarded as a product of a

1 Page 341.
2 Lee and Hogan v. Vreeland, 336 0. G. 754.
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process." "There is no literature in the mechanical arts cor

responding to the vast journal literature of chemistry,
which is well indexed and describes hundreds of thousands
of chemical substances, experiments and factory operations.
It is necessary, therefore to indicate how the Courts inter
pret prior publications." "In an infringement suit on a

chemical patent the function of an expert witness is differ
ent from that of an expert witness on a mechanical inven
tion. The declarations of the latter are merely aids to the
Judge, who can, in case of doubt, examine the drawings
and machines for himself and reach a decision based on per
sonal observation. But the expert on chemical patents must
be able to carry to the Judge assurance of the existence of
things which he can neither see nor feel nor hear." "It is
usually well to include in the patent broad claims which omit
every unessential step in a process, to bring within the pat
ent those who may find it possible to use equivalents instead
of the disclosed form of the invention. To enable this to be
done intelligently experimentation is often necessary before
the application for the patent is prepared, to enable the re

sults of the experiments to guide in the preparation of the
patent specifications, and then kept in mind in the drafting
of the claims."
A field for legal writing and research is pointed out. "Af

ter a Court has decreed that a patent is infringed and has
directed an accounting, the procedure and the rights of the
parties are governed by a wholly new set of rules. No
published book formulates these rules nor adequately col
lates the decisions in which they are embodied."

Karl Fenning.
Washington, D. C.

THE SHORT SPEECH�A HANDBOOK ON THE VARIOUS TYPES
�by James Thompson Baker, Head of Public Speech Department,
Southwestern College, Prentice-Hall, Inc., New York, 1928, pp.
305. Foreword by Albert E. Kirk, President of Southwestern

College.
This is a concise treatise in public speaking on the various

types and forms of the short speech. The first five chapters
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contain much friendly advice and offer many helpful sug
gestions to anyone doing public speaking, whether he be
student, teacher, salesman or merchant. The remaining
chapters are devoted to consideration in detail of the va

rious forms of the short speech and are admirably treated.
Each chapter is preceded by an outline of the topics dealt
with under the particular chapter heading which assists
the reader in a ready reference use of the book.
The author makes no attempt to present a general trea

tise on public speaking, but merely wishes to offer a useful
work in the nature of a handbook for preparing short talks.
It has practical value in that it bespeaks the result of an
educator's long experience in teaching public speaking. The
book should prove especially helpful to college students and
law students.

R. C. W.
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PROGRAMS AND FAVORS�MEDALS�CUPS�TROPHIES�PLACQUES
William Dowding, Mgr. 85 E. Waoker Drive

1080 National Press Bldg. Chicago
Washington, D. C.

UNDIVIDED RESPONSIBILITY !

Producers of This Publication!

Please mention the JOURNAL when dealing with our advertisers.
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MAOISON AWNUK COR. FORTY'FOUKTH STREET

HEW VORK

Useful Christmas Gifts for Men and Boys
are listed alphabetically and priced

in our Booklet "CLristmas Suggestions"
which will be sent on request

The next visit of our Representative to

The MAYFLOWER
will be on December 6, 7 and 8

BOSTON PALM BEACH NEWPORT
m%* mil J30 ton �,.,..

�5 iHOTMKSL

EWELL'S BLACKSTONE
A T^ew, Modern Edition of the Essentials of Blac\stone's Commentaries

Price $4.50

MATTHEW BENDER 6? COMPANY
Incorporated

109 State St.
*

296 Broadway
Albany, N. Y. New York City

UNDERWOOD TYPEWRITER CO.
The UNDERWOOD PORTABLE has the Standard Keyboard

Efficiency of students increased 100%
Telephone for Catalogue of New

Underwood Portable

Franklin 6160 1413 N. Y. Ave. N. W.

THE STOCKETT-FISKE COMPANY
INCORPORATED

COMMERCIAL STATIONERS

919 E Street, N. W. Washington, D. C.

Please mention the JOURNAL when dealing with out advertisers.



Proving an Automobile

Accident Case

What to As\ and Why

Specific questions to be asked and answered

in EVERY Automobile Accident Trial

TRIAL OF AUTOMOBILE ACCIDENTS
By LOUIS E. SCHWARTZ

Of the Xew Yor\ Bar

WALTER K. KEPPEL

TIFFIN, OHIO

Sept. 4, 1928

"The work is unique in
its composition, clear, con
cise and to the point and
should prove of great value
in the working library of
every lawyer. Congratula'
tions to the author and
publisher."

The book takes up, question by question,
the testimony of every class of witness usually
called in an automobile accident trial.

Alongside of each question there is a con

cise, yet accurate statement of the under

lying reasons for asking such question and
all the points of law, (both adjective and sub

stantive), involved, showing the effect of the
answer from the point of view of both the

plaintiff and the defendant.

Every point has its citation of cases cover

ing all jurisdictions in the United States.
With Forms.

One Volume ' Price $10

MATTHEW BENDER & COMPANY

Incorporated
109 State St. 296 Broadway
Albany, N. Y. New YorkCity
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PUBLICATIONS OF INTEREST TO THE

LAW STUDENT

Dunlap's Elementary Law, $3.50
Students well versed in its contents can pass the most

rigid examination of admission to the Bar.

Lctwson on Contracts, $5.00
The clearness with which all the principles of the law
of Contracts are stated makes it an ideal book for the
student.

Tiedman on Real Property, $6.00
For more than forty years the leading one-volume
work on this subject.

ARE YOU CONTEMPLATING THE PURCHASE

OF A LAW LIBRARY?

If so, write us. We carry a large stock of Reports,
Reporters, Digests, Encyclopedias and Text Books. Every
law book that a lawyer needs when starting in the prac
tice. Write for prices.

THOMAS LAW BOOK COMPANY
SAINT LOUIS

GEORGETOWN
LAW STUDENTS

Are Provided With

Their Books by Us

Students Everywhere
Find Our Service Efficient and Helpful At All Times

May We Not Serve You?

Ask for a copy of Helps for Law Students (FREE)

John Byrne 8 Co., Law Book Publishers

1324 EYE STREET N. W. WASHINGTON, D. C.

Please mention the JOURNAL when dealing with our advertisers.



This is the Age of
Specialization

BANKRUPTCY LAW AND PRACTICE afford
a splendid opportunity to make rapid strides in

your chosen profession.

The growth and development of commercial law
calls for an increasing number of specialists in this
field.

The American Bankruptcy Review, the only
publication on this important subject, is full of live,
interesting information, and is not merely a reporter
of cases. Subscription, $5.00 a year, covers 12
issues.

Published in conjunction with the American
Bankrutcy Review, is the only Directory of

Federal Practitioners. Representation is open
to capable, high-grade federal practitioners. We

publish Facts About Bankruptcy, a 348 page
volume of useful bankruptcy law and information,
indispensable to every student and practitioner
interested in this subject. Clothbound, $5.00.

American Bankruptcy Review, Inc.
1 1 West 42d Street, New York City

Please mention the JOUBJfAl when dealing with our advertisers.



17 LOOSE LEAF LAW SERVICES

1. STANDARD FEDERAL TAX
SERVICE
Combines in one Service all features
of two standard Services developed
by years of experience of two lead
ing Tax Service organizations for the
convenience of their thousands of
subscribers. The merging of similar
features has naturally resulted in
great improvement.
Three Large Binders. Send for Free
Trial Offer.

2. U. S. BOARD OF TAX APPEALS
AND FEDERAL COURTS SERVICE
Absolutely Unique�Four large vol
umes a year of strictly Current
Service.
Complete Text of All Court and
B. T. A. Decisions, Digests of All
Court Pleadings and B. T. A. Peti
tions.

3. STATE INHERITANCE TAX
SERVICE
All States and U. S. Dependencies
and Canada. Federal Estate and Gift
Taxes. Stock Transfers.

4. PUBLIC UTILITIES AND CAR
RIERS SERVICE
Statutes, Commission Acts and Regu
lations thoroughly annotated with
digests of all Court Decisions and
Commission Rulings. Special Su
preme Court and Bibliography and
Forms Divisions.

5. FEDERAL TRADE REGULATION
Acts Completely Annotated are the
Sherman, Federal Trade Commission,
Clayton, Webb Export Trade, Pack
ers and Stockyards, Etc. Includes
four Volumes of Complete U. S. Su
preme Court Decisions under�Monop
oly, Combination and Conspiracy,
Labor Unions, Individual Trade
Practices, Constitutionality, Practice,
Procedure.

6. CORPORATION TAX SERVICE-
STATE AND LOCAL
For Each State�Franchise or License
Taxes, Income Taxes, General Prop
erty Taxes and any other taxes, state
or local, applying to business corpo
rations.
For Each Tax�Of What Corporations
Required.

7. LEGAL PERIODICAL DIGEST
SERVICE
Thorough Digests of All Articles in
All Current Law Journals in the
English Language. These digests,
together with terse digests of Case
Comments and list of book reviews,
are made instantly accessible by Sub
ject, by Author and by Case Title.

8. BUSINESS LAWS OF THE WORLD

9. BUSINESS LAWS�UNITED
STATES UNIT
A fast reporting Service on impor
tant Decisions and Laws, under one

index, for quickest reference.
Makes available in instantly acces

sible form many Federal statutes
(text) and substance of laws of all
states, annotated with leading cases.

Saves much time by its "law clerk"
service of high-class editors.

10. STOCK TRANSFER GUIDE AND
SERVICE
Official Organ of the New York
Stock Transfer Association. Shows
Procedure to be followed by�Indi
viduals, Corporations, Receivers,
Holders of Power of Attorney, Trus
tees, Executors, Administrators, etc.
All States and Canadian Provinces.

11. BANKING AND TRUST COMPANY
SERVICE
Trust Department subjects are elab
orately treated by leading authorities
just revised.
Frequent Current and Replacement
Reports in handiest form for instant
reference. A Practical Service.

12. "STORY CASE" BUSINESS LAW
Each principle is set forth in a

pointed story of an actual business
transaction based on a leading court
case. Thus each case is made a

human interest story. You will read
these with pleasure and remember
the legal point in each because of
its actual business application.

13. STOCKS AND BONDS LAW
SERVICE
Blue Sky Laws of all states com

pletely annotated.
Stock Transfer Laws of all states,
annotated.
Stock Transfer Decedents. Stock Ex
change Rules.

14. FEDERAL RESERVE ACT
SERVICE
Sets forth the Federal Reserve Act,
Regulations, Rulings, Opinions and
Amendments and includes Current
Tables of discount rates and weekly
statement of resources of each of the
twelve Federal Reserve Banks.

15 REWRITE AND ILLUSTRATIVE
CASE FEDERAL TAX SERVICE
Includes the U. S. Income and War
Tax Guide and Current Bulletins re

porting important Rulings and Deci
sions and including much helpful
comment, news, instructions, special
treatises, illustrative cases, etc.

16. REWRITE AND CITATOR
SERVICE
Includes all No. 15, plus 224-page
official citation index and Citator-
Finding Lists (official citations).

17. NEW YORK TAX SERVICE
All Laws and Regulations thoroughly
annotated, and including Current
Reports on all state taxes.

Commerce Clearing House, Inc.
Loose Leaf Service Division of
The Corporation Trust Company.
231 So. La Salle St., Chicago, 111.
Without any obligation, please send

further information on Nos

fj] Also please send general catalog.
? Without Charge�Send me The Cor

poration Journal, a monthly magazine
published by The Corporation Trust Com
pany, reporting outstanding decisions on
Business and Taxation.

G12
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Ruling Case Law

DO YOU KNOW

That a special student arrangement is made for Ruling Case Law on

terms to suit you�

That we have established a Law School Service for the purpose of helping
you�

1. By giving yon specific information in regard to Bar Examinations

in different states�

2. By giving you the experience of certain successful students in plans
of study�

3. By publishing a Law School Edition of "Case and Comment"�

4. By giving you booklets from time to time adapted to the subjects
yon are studying�

5. By donating prizes to your school to stimulate interest and friendly
rivalry�

6. By having one of our representatives give lectures in your school and

in addition give you personal instruction on the use of Law Books�

AND ALL THIS WITHOUT THE SLIGHTEST EXPENSE TO YOU

OR OBLIGATION ON YOUR PART.

During the course of your school work we hope to serve yon in many

other ways and to do this, we want to keep in touch with you. If yon
want to get the most out of this service, please fill out the coupon fully
and we will place you on our list.

The Lawyers Co-operative Publishing Co.,

Rochester, N. Y.

Please place my name upon your list for "Law School Service" and
advise me from time to time of all the different helps you are giving.
It is understood that all this is to be without expense or obligation on

my part.

? Please send me your text treatment of "Proximate Cause."

? Please send me your text treatment of "Conflict of Laws."

? Please send me your Research Manual.

Phone, Business Address

Home School

Business , Class Year

Name JMornins
Home Address lEvening
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