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FEW problems of constitutional law are more difficult and
interesting than those lying in the debatable ground over

which the police power of the states and the Federal control
of interstate commerce extend.1 The regulation of intox
icating liquor has long been one of the most acute of
these problems, involving social, economic and commercial
considerations of the first importance. In this field Justice
White wrote a series of notable opinions.
THE WILSON ACT, THE WEBB-KENYON ACT, AND THE REED

AMENDMENT

As early as 1850 a sentiment in favor of prohibition was

forming in the United States, and at that time the Supreme
Court in the License Cases, 5 How., 504, recognized the

* In the second installment of this article, appearing in the Jan
uary number of the Journal (Georgetown Law Journal, Volume XIV,
No. 2, January, 1926, page 148), the opinions of Justice White, deal
ing with questions of constitutional law, were grouped under several
heads, the first head including his opinions interpreting the Com
merce Clause of the Constitution. This installment continues the
discussion of his opinions on the Commerce Clause.

1 The .difficulty of solving such legal problems is recognized
by Chief Justice Marshall in Brown v. Maryland, 12 Wheat., 436, 441,
1827, where, speaking of Federal and State authority, he says:
"* * * though quite distinguishable when they do not approach
each other, may yet, like the intervening colors between white and
black, approach so nearly as to perplex the vision in marking the dis
tinction between them." In "The Constitutional Doctrines of Justice
Harlan," by Floyd B. Clark, 33 Johns Hopkins University Studies,
1915, p. 83, there is the following reference to the same theme: "The
question of interstate and foreign commerce is probably the most
involved one in constitutional law."
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supremacy of the state police power in the absence of action

by Congress. The liquor business paid a large share of
Civil War taxes, however, and that fact may have tempo
rarily checked adverse legislation. But by the eighties
restrictions on the liquor business were effective in 23 out
of 42 states.2 Prohibition had gone into effect in six states,
local option in seventeen, and liquor could not be sold with
out a license in ten states. The practical enforcement of
these prohibition laws, however, was later rendered difficult
by two decisions of the Supreme Court, Bowman v. Railway
Company, 125 U. S., 465, 1888, and Leisy v. Hardin, 135
U. S., 100, 1890, in which the Court�influenced perhaps by
the growing national spirit;�very strongly supported
Federal authority, and held that the Commerce Clause of
the Constitution prevented the application of state prohibi
tion laws to intoxicating liquors as long as they remained
in the original package ; in other words, the Court held that
the Commerce Clause permitted intoxicating liquor to be
imported into prohibition states and to be sold there, pro
vided the original package was not broken. Complaint was
made that these decisions crippled the enforcement of state
prohibition, because as distilling was concentrated in a few
sections of the country, a large volume of intoxicating
liquor came to the consumer through the channels of inter
state trade, and under the decisions of the Supreme Court,
the states could not deal with imported liquor until after
the package in which it had been imported was broken. A
far more serious charge was that the Commerce Clause of
the Constitution, instead of promoting harmony among the
states, was being used to encourage the consumption of
liquor in the very states whose public policy was opposed
to the use of all intoxicants.3 Congress attempted a solu-

2 Liquor Statutes in the United States, by Wm. Church Osborn, II
Harvard Law Eeview, 125, 136.

3 "The issue existing throughout this struggle * * *
goes very

deep into the relations between the delegated Federal powers and the
reserved States' Rights. Indeed, I doubt if so momentous a question
of States' Eights other than that of the Civil War, has ever arisen
under our Constitution." Winfred T. Denison in "The Webb-Kenyon
Liquor Law," XIV Columbia Law Review, 321, 323.
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tion of the difficulty by passing the Wilson Act (Act of
August 8, 1890 ; 26 Stat., 313) , which was intended to give
the states full control over intoxicating liquor, notwith
standing the fact that it was still in the original package.*
Before Justice White took his seat, the Supreme Court

had sustained the power of Congress to pass the Wilson
Act.5 The Court explained that Congress did not abdicate
its power to regulate interstate commerce by the passage
of that Act. Such a surrender would, of course, have been
forbidden by the principle delegatus non potest delegare.
The position of the Supreme Court�at first tending to
support the authority of the states, later sustaining the
power of the Federal Government�combined with the
growing division of feeling over prohibition, called for the
highest judicial skill in the interpretation of the Wilson
Act.

One of the most frequently cited opinions written by
Justice White on the Wilson Act is Rhodes v. Iowa, 170
U. S. 412, 1898. In that case a wooden box containing bot
tles of intoxicating liquor, was shipped by railroad from

Dallas, Illinois, to Brighton, Iowa. On arrival at Brighton
the box was unloaded on the station platform, and Rhodes,
the station agent, moved it into a warehouse about six feet
distant. This act, it was charged, constituted "transport
ing" intoxicating liquor, within the meaning of the Iowa

prohibition law. The very narrow issue was thus pre
sented whether Rhodes was engaged in interstate com

merce when he moved the box from the platform to the
warehouse, or whether the liquor had "arrived" within the
state, according to the Wilson Act, and consequently

* The statute provided, in effect, that "* * * all fermented, dis
tilled, or other intoxicating liquors or liquids transported into any
State or Territory * * * shall, upon arrival in such State or Ter

ritory, be subjected to the operation and effect of the laws of such
State or Territory, enacted in the exercise of its police powers, to the

, same extent and in the same manner as though such liquids or liquors
had been produced in such State or Territory, and shall not be exempt
therefrom by reason of being introduced therein in original pack
ages or otherwise."

6 In re Rahrer, 140 U. S., 545, 1891.
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whether it was subject to the jurisdiction of the state from
the time when the consignment was unloaded on the station
platform. Justice White, speaking for the majority, held
that Congress had intended to authorize the states to deal
with intoxicating liquor coming into their borders on inter
state shipments "only after consummation of the shipment,
but before the sale of the merchandise" (p. 423.) The
statute contemplated that intoxicating liquor would be
brought into the state, because it speaks of such liquors
"remaining therein for use, consumption, sale or storage
therein" (p. 421.) "This language," said Justice White,
"makes it impossible in reason to hold that the law intended
that the word 'arrival' should mean at the state line, since
it presupposes the coming of the goods into the state for
'use, consumption, sale or storage'" (p. 421.) Justice
White held, therefore, that the intoxicating liquor was still
in interstate commerce when Rhodes moved the box from
the platform into the warehouse, and that Rhodes was not
subject to the state law in performing that act. The word
"arrival" in the Wilson Act was interpreted to mean "not
physical arrival within the state, but commercial arrival,
by delivery to the consignee," 6 and intoxicating liquor had
not "arrived" when all that had been done was to unload
the shipment of liquor on the railroad platform. Actual,
not constructive delivery to the consignee, was required.7
Justice White's opinion is criticized by Professor Floyd

B. Clark,8 who says that "by indulging in the use of the
subtle signification of words and the nicieties of verbal dis
tinction,' which they condemn as not furnishing a safe
guide, the judges came to their conclusion." But, Professor
Clark answers his own criticism by saying : "... it must
be added that this was done under the assumption by the
Court that unless such a meaning were attached to the

6 "The Supreme Court in United States History," by Charles War
ren, Volume III, page 454.

' Rhodes v. Iowa is cited with approval by the Supreme Court in
R. R. Co. v. Cook County, 223 U. S. 70, 82, 1911; in Rosenberger v.

Express Co., 228 U. S. 115, 135, 1913.
8 "The Constitutional Doctrines of Justice Harlan," Series XXIII,

No. 4, Johns Hopkins University Studies, 1915, at page 88.
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word 'arrival,' the act would not have been constitutional."9
In his dissent Justice Harlan reasons that the word
"arrival" means to reach a place by moving towards it (170
U. S., at p. 433), and therefore the Wilson Act authorized
the states to stop interstate shipments of intoxicating
liquor at the state line. He said : "... it is not necessary
to the correctness of this term that the place at which the
traveller arrives should be his ultimate destination or the
end of his journey. A person going from Richmond to
Norfolk by water arrives within Hampton Roads when he
reaches that place" (170 U. S., at p. 434.) But it might be
argued that a traveller who sets out for a given house in
the City of Richmond does not arrive at his destination
when he reaches the city limits of Richmond. As addi
tional proof that the majority opinion is erroneous, Pro
fessor Clark says that the Wilson Act was amended by
Congress afterwards in the Webb-Kenyon Act so that "the
situation is now just about as it would have been had the
Bowman case been decided according to Justice Harlan's
doctrine." 10 The reasoning is of little assistance to a court
called on to interpret an Act of Congress, confusing as

it does the distinctive legislative function with that of the

judiciary. Furthermore, the Supreme Court has often re

jected the proposal that it should "make by judicial con

struction a law which Congress did not make," on the sup

position that Congress would have enacted such a law.11
In Heyman v. Southern Railway Company, 203 U. S. 270,

1906, Justice White carried his interpretation of the
Wilson Act in Rhodes v. Iowa a step further, holding that

intoxicating liquor had not "arrived" upon removal from
the station platform to the railroad company's warehouse.
In that case intoxicating liquor was shipped from Georgia
into South Carolina. When the goods reached their desti
nation the railroad company placed them in its warehouse,
ready for delivery to the consignee. There was no proof

9 "The Constitutional Doctrines of Justice Harlan," Series XXIII,
No. 4, Johns Hopkins University Studies, 1915, by Floyd B. Clarke, at
page 89.

10 Ibid., page 89.
"The Trade Mark Cases, 100 U. S. 82, 99, 1879; 111. Central R.

Co., v. McKendree, 203 U. S. 514, 530; 1906.
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that the consignee had been notified that the goods were

in the warehouse. The question was whether the placing
of an interstate shipment of intoxicating liquor in the

warehouse of the carrier, to await delivery to the con

signee, constituted "arrival" within the meaning of the

Wilson Act, subjecting the goods to the operation of the

state statute. Justice White held that, under the Wilson

Act, goods merely received and stored by the carrier's

agent at destination had not "arrived" nor was arrival

accomplished until delivery had been made to the consignee.
He was careful to say that this rule would not apply where

the consignee failed to take the goods after he had been

given due notice and upon the expiration of a reasonable

time (p. 276.) The gist of his opinion is that a constructive

delivery does not constitute "arrival." 12

On the same day, May 9, 1898, that the opinion in

Rhodes v. Iowa was handed down, the Supreme Court also

decided Vance v. Vandercook, No. 1, 170 U. S. 438, 1898, the

opinion being written by Justice White.13 The Wilson
Act had subjected intoxicating liquor, upon arrival, to the

control of the state on the same footing as liquor distilled
within the state. However, in Scott v. Donald, 165 U. S. 58,
the Court had held that, while the states might control in
toxicating liquor, this control must be exercised under the

police power, as indeed the Act in terms provided, and that
as the dispensary act of South Carolina, which referred to

intoxicating liquor, had not been passed under the police
power of the state, therefore it could not apply to intoxi

cating liquor still in the original package. After this de

cision, the dispensary law was amended by South Carolina
so as to permit the sale of intoxicating liquor in the state,
subject to certain very definite restrictions. It was then
contended in Vance v. Vandercook that this revised statute
was not a measure of police, because such a measure would

12 Some state courts have held that constructive delivery is sufficient
to bring a case within the Wilson Act. State v. 18 Casks of Beer, 24
Okla. 786, 1909; State v. Intoxicating Liquors, 106 Me. 138, 1909; 61
Pa. Law Review, 207, 1912-13.

13 See also Vance v. Vandercook, No. 2, 170 U. S. 468, 1898, in which
Justice White wrote a short opinion on virtually the same issue.
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have wholly forbidden the sale of intoxicating liquor, and
not merely permitted it under restrictions. Justice White

overruled this contention, pointing out that the Wilson Act

clearly contemplated that intoxicating liquor would be sub

ject to state control after importation; yet, he said, how

could this be accomplished if the only state statutes recog

nized by the Wilson Act were those absolutely forbidding
the importation of intoxicating liquor? Hence, he sus

tained the South Carolina statute as within the intent of

Congress in the Wilson Act (p. 452.) He held, however,
that the state statute was invalid in so far as it attempted
to forbid residents of the state from importing intoxicating
liquor from another state for their personal use without
first obtaining permission from a state chemist, saying:
"... the right of persons in one state to ship liquor into
another state to a resident for his own use is derived from
the Constitution of the United States, and does not rest
on the grant of the state law" (170 U. S. 452).14

Justice White's opinion in Delamater v. South Dakota,
205 U. S. 93, 1907, elaborates his interpretation of the
Wilson Act in Vance v. Vandercook. In the latter case he
had explained that Congress could not authorize a state to
make the right to import intoxicating liquor in interstate

commerce, for the personal use of the importer, depend
upon the permission of a state official. In Delamater v.

South Dakota this ruling was sought to be applied to avoid
a tax levied by the state on a traveling salesman, soliciting
orders for intoxicating liquor in South Dakota for a Min
nesota firm. The state contended that this constituted

"selling" liquor in South Dakota. In opposition to the tax
it was argued that, as a state could not prohibit the impor
tation of intoxicating liquor for personal use, therefore the
state could not tax the solicitation of orders for such

liquor. Furthermore, it was urged that as the liquor for
which the salesman was soliciting orders had not arrived in
the state, the Wilson Act would not apply to a contract

14 "The Constitutional Law of the � United States," by W. W.

Willoughby, Volume II, p. 685.
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for the sale and delivery of such liquor, and therefore the
state was not authorized to tax the business of taking
orders for intoxicating liquor under such circumstances.

Justice White said, in effect, that, apart from any ques
tion of interstate commerce, the state could regulate the
sale and even the keeping of intoxicating liquor within its

borders; how then could it be argued that the state could
not regulate the accessory business of soliciting orders for
such liquor within its own territory? (p. 99.) The Wilson
Act puts intoxicating liquor upon arrival as completely
under the control of the state as if distilled within its
borders. This is sufficient to support the South Dakota

Act, which merely regulated the conduct of the business of

taking orders for such liquor within the state. The distinc
tion is between the right of a person to import goods from
another state for his own use, which could not be infringed
by the state, and the asserted right of a person to solicit
orders within the state for the importation of goods, as a

business, which the Supreme Court of the United States had
already held was subject to state control (Hooper v. Cali
fornia, 155 U. S. 648.) In short, the state, according to
this decision, cannot restrict in any way or attempt to stamp
as illegal contracts made by its residents in direct connec
tion with interstate commerce.15

To apply this growing body of decisions to the ever in

creasing number of "C. 0. D." shipments of intoxicating
liquors was the next problem. Some courts had held that
title passed on a "C. O. D." shipment only at the time of
delivery to and payment by the consignee. This would sus

tain the power of the state over such shipments, particularly
where they were transported by express companies, because
the sale would then take place after the liquor had finally
"arrived" within the state and when it would clearly be
subject to state authority. Other courts reasoned that
goods are at the risk of the consignee during the "C. 0. D."
shipment, because delivery is made for his benefit. This
view would prevent the state law from applying to such

XX Harvard Law Review, 577.
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shipments, notwithstanding the Wilson Act, because the

importation would be for the personal use and consumption
of the consignee, and beyond the control of the state, accord
ing to the ruling in Vance v. Vandercook. In American

Express Company v. Iowa, 196 U. S. 133, 1905, and in
Adams Express Company v. Iowa, 196 U. S. 147, 1905,
Justice White struck at the heart of the problem by
explaining that the real question was not when title passed,
but whether the state statute interfered with interstate
commerce (p. 143.) The contract to sell and ship was

completed, in the first case, in Illinois, and the subsequent
shipment from Illinois to Iowa was interstate commerce. To
sustain the authority of Iowa over such shipments, before
arrival, even under the Wilson Act, would extend the
authority of the State of Iowa into the borders of Illinois.

Any other interpretation would have been an attempt to
justify a plain regulation of interstate commerce by the
State of Iowa (p. 144.) Justice White held that an attempt
by the states to interfere with or punish the delivery of in
toxicating liquor on such "C. O. D." shipments would be
unwarranted interference with interstate commerce.

The legal status of intoxicating liquors shipped "C. 0.
D.," under theWilson Act, were further considered by Chief
Justice White in Rosenberger v. Pacific Express Company,
241 U. S. 48, 1916. In that case a Texas statute imposed an

annual license fee of $5,000 on each office of an express
company in the state where intoxicating liquor was de
livered and the price collected on "C. O. D." shipments.
Rosenberger had shipped a quantity of intoxicating liquor
"C. O. D." by the Pacific Express Company from Kansas

City, Mo., to various places in Texas. When the Texas
statute went into effect the express company closed all its

agencies in Texas and tendered the consignments to Rosen
berger, the shipper, demanding payment of the return

charges. Rosenberger refused payment and sued the ex

press company for conversion, thus raising the question of
the power of the state to pass the act. Chief Justice White
held that the Texas statute was an unconstitutional burden
on interstate commerce. The Wilson Act merely causes
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shipments of intoxicating liquor to come under state con

trol earlier than they would otherwise, that is, after de

livery but before sale in the original package (page 51).
It did not justify an unreasonable regulation such as the
Texas statute. It was argued that the ruling in Delamater v.
South Dakota was decisive of this case, sustaining, as that
case did, the power of the state to tax the work of solicit

ing orders for intoxicating liquor to be shipped into the
state. But the Chief Justice explained that while the state
could enact a reasonable regulation to prevent the abuse,
under cover of "C. O. D." shipments, of the power conferred
on the state by the Wilson Act (page 55), that statute
would not justify such an unreasonable burden on inter
state commerce as the Texas law. The distinction between
the two cases lies in the extent of the state regulation in
each instance. The South Dakota statute, merely taxing
the work of soliciting orders for the shipment of intoxicat
ing liquor into the state, there to be subject to state law,
was reasonable; the Texas Act virtually taxing out of
existence an interstate carrier handling interstate "C. 0.
D." shipments of intoxicating liquor, constituted an un

reasonable burden on interstate commerce, and was there
fore invalid.

To make the permission of the Wilson Act as broad as

possible, Chief Justice White held, in deBary v. Louisiana,
227 U. S. 108, 1913, that the State of Louisiana could exact
a reasonable license tax upon the business of selling liquor,
imported from foreign countries, while still in the original
package. He remarked that "it would give effect to a

distinction without a difference" (page 110) to deny the
power of the state in such cases, in view of the intention of
Congress in passing the statute.

The supporters of prohibition were disappointed with
these and other decisions of the Supreme Court, interpret
ing the Wilson Act. They had hoped for an interpretation
supporting more strongly the power of the states to deal
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with intoxicating liquor.16 Active steps were accordingly
taken to have Congress revise the Wilson Act, and in 1913
the so-called Webb-Kenyon Law (Act of March 1, 1913, 37
Stat., 699), was passed, prohibiting shipments of intoxi
cating liquor in interstate commerce made with the inten
tion of violating the law of the destination.17 When the
Webb-Kenyon measure was submitted to the President for
consideration he vetoed it as unconstitutional (Senate
Document No. 103, 63d Congress, First Session, 242 U. S.
325). But the statute was sustained by an opinion of
Chief Justice White in the case of Clark Distilling Com
pany v. Western Maryland Company, 242 U. S. 311, 1917 ;
Justice Holmes and Justice Vandeventer dissented. That
case involved a prohibition law enacted by West Virginia in
reliance on the Webb-Kenyon Act. After the passage of the
state statute, agents for distilleries become very active in
West Virginia, soliciting orders for intoxicating liquor to
be shipped into the state from other sections, particularly
from Maryland, in violation of the state statute. To break

up this practice the State of West Virginia obtained a

temporary injunction from one of its own courts prohibit
ing carriers from accepting consignments of liquor in vio
lation of the state law. While the injunction was in force
the Clark Distilling Company commenced a suit in the

16 "It in short held that the laws of the state could not operate, even
after the passage of the Wilson Act, until the goods had reached their
destination, which was practically the stomach of the importer, and
that though he could be prevented from selling or giving away intoxi

cating liquors, even in the original package, he could not be prevented
from importing them for his own personal use or at any rate from

receiving them into his possession." Andrew A. Bruce, "The Wilson
Act and the Constitution," XXI Green Bag, 218, 1909. See also "The

Webb-Kenyon Bill," by Lindsay Rogers, I California Law Review, 499.
17 The statute provides, in effect, that the transportation of intox

icating liquors in interstate commerce is prohibited, "which said spirit-
ous, vinous, malted, fermented or other intoxicating liquor is intended,
by any person interested therein, to be received, possessed, sold or in

any manner used, either in the original package or otherwise, in vio
lation of any law of such State, Territory or District of the United

States, or place non-contiguous to but subject to the jurisdiction
thereof * * *."
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Federal Court to compel carriers to accept a shipment of

liquor, alleged to be for the personal use of the consignee,
on the ground that the act of Congress to regulate com

merce made it the duty of carriers to transport such ship

ments, and further that, when correctly interpreted, the

West Virginia statute did not forbid the importation of

such shipments. The carriers set up the obligation imposed
by the injunction and the State of West Virginia inter

vened. The Circuit Court of Appeals held that the West

Virginia statute, reinforced by the Webb-Kenyon Act, for
bade interstate shipments of intoxicating liquor for the

personal use of the consignee, and also forbade the solicit

ing of orders for such shipments. As a result of this rul

ing the original injunction directing the carriers not to

accept shipments of intoxicating liquor for transportation
into West Virginia, even for the personal use of the con

signee, was sustained, and the distilling company appealed
to the Supreme Court of the United States. Before the

case was reached in the Supreme Court, West Virginia
amended the prohibition law so as to forbid expressly the

importation of intoxicating liquor, whether for the per
sonal use of the consignee or otherwise. Chief Justice

White, speaking for the majority of the Court in one of
his most notable opinions,18 declared it unnecessary to

consider whether the state had power to forbid the use of

intoxicating liquor by the individual importer. Admittedly
the state had power to prohibit the manufacture and sale

of intoxicating liquor altogether; as an incident to that

power, the state, supported by the power of Congress in

the Webb-Kenyon Act, could control the means by which

intoxicating liquor could be obtained whether it were de

sired for the individual use of the importer or not (p. 320) .

Chief Justice White then sustained the Webb-Kenyon
Act as constitutional both upon reason and authority (p.
327). The statute is not invalid, he explained, because it
controls and does not prohibit the shipment of intoxicating
liquor, for the words "to regulate" in the Commerce Clause

18 By leave of court, the attorneys general of 15 states filed briefs,
242 U. S. 315.



EDWARD DOUGLASS WHITE 13

are broader than "to prohibit." This is proved by the fact
that the legislation of Congress in respect of interstate
commerce has so often taken the form of regulation rather
than absolute prohibition. Nor did Congress abdicate
its power over interstate commerce by enacting the

Webb-Kenyon Act, because the will which sustains state

legislation in respect of interstate commerce is that of

Congress not of the states. The act is not invalid for lack
of uniformity, for while the regulations of the different
states in respect of intoxicating liquor may vary, this lack
of uniformity exists in the subject-matter not in the essen

tial nature of the Federal statute (p. 327). Congress
might have totally prohibited the movement of intoxicating
liquor in interstate commerce; how then can its action be
invalid because it stops short of complete prohibition? (p.
327) In one of his characteristic antithetical summaries,
the Chief Justice says: "If the court reached any other
decision . . . we would be obliged to announce the contradic
tion in terms that because Congress had exerted a regula
tion lesser in power than it was authorized to exert, there
fore its action was void for excess of power." (p. 331.) 19

Coming to the consideration of the authority of Congress
to pass the Webb-Kenyon Act, he says that interstate com

merce "... is divided into two great classes, one embrac

ing subjects which do not exact uniformity and which,
although subject to the regulation of Congress, are in the
absence of such regulation subject to the control of the
several states, Cooley v. Board of Wardens, 12 How. 299,
and the other embracing subjects which do require uni

formity and which in the absence of regulation by Con

gress remain free from all state control (Leisy v. Hardin,
135 U. S. 100). As to the first, it is said, Congress may,
when regulating, to the extent it deems wise to do so, permit
state legislation enacted or to be enacted to govern, because
to do so would only be to do that which would exist if
nothing had been done by Congress. As to the second class,
the argument is, that in adopting regulations Congress is

19 Clark v. Ry. Co. is cited with approval in Ranier Brewing Co. v.

Steamship Co., 259 U. S. 150, 153, 1921.
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wholly without power to provide for the application of
state power to any degree whatever ..." (p. 327) . Conced

ing the soundness of this classification, the Chief Justice said
it does not justify the limitations sought to be placed on

the power of Congress. The identical power was exercised
both in the Wilson Act and in the Webb-Kenyon Act,
though the latter statute called for a larger degree of exer
tion of legislative power than the former (p. 330). The

Wilson Act had been sustained as constitutional ; how then
could the Webb-Kenyon law be invalid? There is no

ground for fear that the Webb-Kenyon Act is a precedent
for the surrender by Congress of its powers to the states.

Congress has ample authority to deal with the "excep
tional" subject-matter of intoxicating liquors, but this
would not justify the extension of the same power to other

fields, where its exercise would be restricted by the guaran
ties of the Constitution (p. 332), or, as Justice McReynolds
explains: "... different considerations would apply to
innocuous articles of commerce."20

The final step in the control of intoxicating liquor�
before the adoption of what Professor Burdick calls the

super-police regulation of the Eighteenth Amendment, was
taken when Congress enacted the "Reed Bone Dry Amend
ment" (Act of March 3, 1917 ; 39 Stat. 1058, 1069) . This
statute forbade the transportation in interstate commerce

of intoxicating liquor into any state whose laws prohibited
the manufacture or sale of intoxicating liquor for beverage
purposes. In a short opinion, Williams v. United States,
255 U. S. 336, 1921, Chief Justice White sustained the Reed
amendment as constitutional, saying that the case of Clark
Distilling Company v. Ry. Co., 242 U. S. 311, and other
decisions had "plainly and unequivocally established" a lack
of merit in the contention that the act was unconstitutional.
The Eighteenth Amendment was sustained in the Na

tional Prohibition Cases, 253 U. S. 350, 1920, the majority
of the Court stating only ultimate conclusions, without set
ting forth the reasoning by which they were reached.

Knickerbocker lee Co. v. Stewart, 253 U. S. 149, 165, 1920.
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Chief Justice White was not content with a mere con

currence, but expressing his "profound regret" that the
Court had not handed down a statement of its reasons,
wrote a special opinion of his own consisting of five pages
of carefully reasoned discussion, sustaining the amendment
as constitutional (253 U. S., pp. 388 et seq.).

POWER OF CONGRESS TO PROHIBIT INTERSTATE COMMERCE

The authority of Congress to prohibit all interstate com

merce in a specific commodity was sustained by Chief
Justice White in Clark Distilling Company v. Western

Maryland Railway Company, 242 U. S. 311, 1917. It was
natural that he should write this opinion, because he had

spoken for the majority of the Supreme Court in the earlier
case of United States v. Delaware & Hudson River R. R.

Co., 213 U. S. 366, 1909, which involved the same principle,
though in a somewhat different way, because the com

modity in question in Clark v. Railway Company was in

toxicating liquor�admittedly not innocuous�while in
United States v. Hudson River R. R. Co., the commodity
was coal, a recognized staple of commerce. Complaint had
been made to Congress that interstate carriers, by com

bining the facilities of transportation with the ownership
of coal mines, were obtaining unfair advantages in the
markets of the country and were unduly raising the price
of coal, a necessity of life. The remedy was thought to lie
in a complete divorce between the production of coal and
its transportation, or, as Justice Lamar said later, in pre
venting "railroads from occupying the dual and inconsistent

positions of public carrier and private shipper." 21 Accord

ingly, Congress passed the "Commodities Clause" of the

Hepburn Act (section 1, paragraph 8 of the Act of June
29, 1906; 34 Stat. 585), ordaining the separation of the
business of production from that of transportation, by pro
hibiting a carrier from transporting in interstate commerce

any commodity produced by the carrier, or in which it had
any interest, direct or indirect, excepting of course those

U. S. v. Del. Lak. & West. R. R., 238 U. S. 516, 525, 1914.
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commodities which had to be moved in order to carry on

its business of transportation.22
The constitutionality of this provision was sustained by

Justice White in a case decided by the Supreme Court a

little over a year after the provision went into effect,
United States v. Delaware & Hudson River R. R. Company,
213 U. S. 366, 1909�one of his most interesting opinions.
All of the six railroad companies involved were engaged in

transporting coal from the anthracite fields in Pennsylvania
to markets in other states. One company mined coal in its
own mines and transported it over its own rails in inter
state commerce; a second operated a railroad and leased
coal mines, and the others owned stock in coal-mining com

panies. Justice White decided that the statute prohibited
"a railroad company engaged in interstate commerce from
transporting in such commerce articles or commodities"
under certain circumstances set forth in the opinion, pro
vided the carrier owned the commodity at the time of trans
portation; he held also that a carrier owning stock in a

bona fide corporation manufacturing, producing or owning
the commodity transported is not "interested" in the com

modity within the meaning of the Hepburn Act (p. 415).
Referring to the question whether Congress has power
thus to prohibit interstate commerce in a commodity, under
the authority to regulate, he says: "The question then
arises whether, as thus construed, the statute was in
herently within the power of Congress to enact as a regu
lation of commerce. That it was, we think, is apparent"
(p. 415) . In support of this he cites New Haven Railroad v.

Interstate Commerce Commission, 200 U. S. 361, which

22 "From and after May 1, 1908, it shall be unlawful for any railroad
company to transport" (in interstate commerce) "any article or com

modity other than timber . . . manufactured, mined or produced
by it, or under its authority, or which it may own in whole, or in
part, or in which it may have any interest, direct or indirect, except
such articles or commodities as may be necessary and intended for its
use in the conduct of its business as a common carrier." 34 Stat.,
585. For a summary of the legislative history of the measure see

Chapter III of "The Commodities Clause," by Thomas L. Kibler, Ph.D.,
1916.
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fully supports his opinion in this respect, because the Court
there said in effect, that the Interstate Commerce Act pro
hibited "a carrier engaged in interstate commerce from buy
ing and selling a commodity which it carried in such a way
as to frustrate the provisions of the act, even if the effect
of applying the act would be substantially to render buying
and selling by an interstate carrier of a commodity which
it transported practically impossible." 23

The decision that Congress had power to pass the Com
modities Clause has been reaffirmed by the Supreme Court
several times in later opinions.24 Indeed, a year before the
opinion of Justice White was written a thoughtful writer,
upon a brilliant review of the authorities, had concluded
that the Commodities Clause was constitutional and that
the Court would sustain it.25

The second issue decided by Justice White was that,
within the meaning of the Commodities Clause a carrier is
not "interested" in a commodity merely because it owned
stock in a corporation which manufactured the commodity.
His opinion upon this point has likewise been followed in a

subsequent opinion of the Supreme Court.26

23 See for a discussion of this phase of the opinion "Social Eeform
and the Constitution," by Frank J. Goodnow, pp. 80 et seq. United
States v. Delaware & Hudson Company, 213 U. S., 366, 411.
"Delaware, etc., R. R. Co. v. U. S., 231 U. S. 369; Second Commodi

ties Cases, U. S. v. Delaware, Lackawanna & Western R. R. Co., 238
U. S. 516, 525.

25 Wm. Draper Lewis in "Constitutional Questions involved in the

Commodity Clause of the Hepburn Act," XXI Harvard Law Review,
p. 595, June, 1908. Justice White's opinion was handed down May
3, 1909.

20 Justice Lamar explains, in U. S. v. Delaware, Lackawanna &
Western R. R. Co., 238 U. S. 516, 526, 1914, that "When the Com
modity Clause was under discussion, attention was called to the fact
that there were a number of the anthracite roads which at the time
owned stock in coal companies. An amendment was then offered,
which, if adopted, would have made it unlawful for any such Road
to transport coal belonging to such Company. The amendment, how
ever, was voted down; and in the light of that indication of Con
gressional intent, the Commodity Clause was construed to mean that
it was not necessarily unlawful for a railroad company to transport
coal belonging to a corporation in which the road held stock." That
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The importance of the constitutional questions involved
and the extent of the financial interests affected by the de

cision in this case naturally subjected the opinion to search

ing criticism.27 This is directly chiefly to the form in

which the judgment was announced. Even the most vigor
ous critic of the opinion, writing under the name "Anony
mous," 28 concedes that the conclusion of Justice White is
in accordance with the authorities, saying: "... probably
very few lawyers who followed this case closely, and few

of those who have been cognizant of the leading authorities
on this point in recent years anticipated any different

result from that announced in the prevailing opinion of the

Court." 29 Referring to Justice White's interpretation of

the wording of the clause in its entirety "Anonymous"
says : "... it is also one of the most extraordinary pieces
of reading in legal literature." 30 "Anonymous" then quali
fies his own criticism by saying that the decision was "in

evitable" (p. 527), and that any other conclusion would
have compelled a distinction, perhaps a qualification of "the

Lottery, the Northern Securities and Union Bridge Cases"

(p. 532). "Anonymous" concedes that the opinion follows
the authorities (p. 527) , and correctly interprets the intent
of Congress (p. 528) , and that the conclusion was inevitable

such action of Congress is a legitimate indication of legislative intent
has also been approved by the Supreme Court in Fox v. Washington,
236 U. S. 277; in Plymouth Coal Co. v. Pennsylvania, 232 U. S. 546,
and in Union Pacific Railway Co. v. Stock Yards, 231 U. S. 200.

27 "It is probably no exaggeration to say that no previous decision
of that court has ever involved, directly and indirectly, greater inter
ests, nor been awaited with keener interest by the Bar of the country."
"The Commodities Clause Decision," by "Anonymous," IX Columbia
Law Review, p. 523, 1909. "It would be difficult to exaggerate the

importance of the constitutional questions suggested by the amend
ment to the Interstate Commerce Act, known as the Commodities
Clauses." "The Commodities Clauses: Are they Ordinances of Prop
erty, or Regulations of Commerce," by Edward L. Andrews, IX Colum
bia Law Review, 677, 1909.

28 "The Commodities Clause Decision," by Anonymous, IX Columbia
Law Review, 523, 1909.

28 Ibid., p. 527.
so Ibid., p. 529.
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(p. 527) ; these admissions are valuable because "Anony
mous" shows he has made a thorough study both of the
facts and the law of the case. He speaks also of Justice
White "evading" constitutional questions in the opinion.
The word "evasion," suggesting a lact of candor, is hardly
an apt characterization of the simple directness of Justice
White in expressly refusing to pass upon questions which
the Court thought were not necessarily involved in the case,
as is shown in the following quotations from his opinion :

"While the grave questions thus stated must neces
sarily, as we have said, arise for decision, if the con

tention of the Government as to the meaning of the
commodities clause be correct, we do not intend, by
stating them, to decide them, or even in the slightest
degree to presently intimate, in any respect whatever,
an opinion upon them" (213 U. S. at page 407) .

"Through abundance of caution we repeat that our
ruling here made is confined to the question before us.

Because, therefore, in pointing out and applying to
the statute the true rule of construction, we have indi
cated the grave constitutional questions which would
be presented if we departed from that rule, we must
not be considered as having decided those questions.
We have not entered into their consideration, as it was
unnecessary for us to do so." (213 U. S. at page 416) .

Justice White's whole course of reasoning is summed up
in the following passage, so frequently quoted by the

Supreme Court that it has become a classical rule of inter
pretation: "It is elementary when the constitutionality of
a statute is assailed, if the statute be reasonably susceptible
of two interpretations, by one of which it would be uncon

stitutional and by the other valid, it is our plain duty to

adopt that construction which will save the statute from
constitutional infirmity" (213 U. S. at page 407) .31 In the
course of his review of the opinion "Anonymous" explains

31 Cited with approval and applied in Texas v. R. R. Co., 258 U. S.
204, 217; and in Federal Trade Commission v. American Tobacco Co.,
264 U. S. 298, 307.
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away several of his own objections. Thus he justifies the
refusal of the Court to decide any of the grave constitutional
questions argued, except those necessarily involved. He says
that of the nine justices who took part in the decision of this

case, seven had taken part in the decision of the Lottery
Cases, eight in the Northern Securities Case and eight in
the Union Bridge Company Case. 32 All these cases deal
with broad principles of congressional control of interstate
commerce, and each one of them was decided by a divided

court, sharp differences of opinion being manifest. With
this strong division of sentiment in the Court the carefully
drafted opinion of Justice White enlisted the support of all
his colleagues, with the single exception of Justice Harlan,
not an infrequent dissenter. It is true that Justice White's
opinion cites but seven precedents in twenty-six pages of

discussion; yet this was natural, because the Commodities
Clause has never been interpreted by the Supreme Court
before, and Justice White was always consistently sparing
in the citation of authorities. "Anonymous" further objected
that the opinion would be ineffective, because any com

pany affected, particularly the Delaware, Lackawanna &
Western R. R. Company, could readily bring itself
within the statute by "a slight change in its method of sell
ing coal." 33 It is interesting to compare this prophecy of
"Anonymous" with what actually took place. The Dela
ware, Lackawanna & Western R. R. Company did make an

effort to comply with the statute, as interpreted by Justice
White. That company caused the incorporation of the
Delaware, Lackawanna & Western Coal Company to handle
the output of the railroad company's mines. Ninety-nine
percent of the railroad company's stockholders bought
stock in the coal company, the officers and directors of the
coal company were also officers and directors of the rail
road company, and under a contract between the coal com
pany and the railroad company it was evident that the coal
company was neither an independent buyer nor a free

IX Columbia Law Review, p. 532.
IX Columbia Law Review, p. 533.
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agent. The Supreme Court held that this method of trans

acting business did not satisfy the Commodities Clause of
the Hepburn Act, because the railroad company had not

gone far enough in separating the business of transporting
from that of selling coal, and enjoined the railroad com

pany from continuing to transport coal as it had been

doing. Contrary, therefore, to the prediction of "Anony
mous," a "slight change" in the method of selling coal was
not considered sufficient by the Supreme Court, and the
facts have not borne out his criticism that the rule laid
down by Justice White would prove ineffective.34

Congress passed the Wilson Act to prevent the original
package doctrine from hampering the enforcement of state

prohibition laws. The Supreme Court might have adopted
the views of extremists, and held that the Wilson Act au
thorized any state to stop all shipments of intoxicating
liquor at its borders. This interpretation would have very

strongly supported the power of the states, ignoring the
fact that the shipment was still in interstate commerce.

The alternative was to hold that the states were authorized
to deal with shipments of liquor not at their borders, but
upon delivery to the consignee, one step earlier than they
had power to do before the act was passed, and this was

the interpretation adopted by Justice White. To accept the
first interpretation of the Wilson Act would have extended
the power of one state into the borders of any other state,
and justified a plain regulation of interstate commerce. If
the states were to receive more ample authority to deal
with intoxicating liquor, it was for Congress, not the Court
to act. It is true that Congress later widened the scope of

34 U. S. v. Del. L. & Western R. R. Co., 238 U. S. 526, 1914.
35 This is clearly developed in the dissenting opinion in U. S. v.

Delaware & Hudson River R. R. Co., 213 U. S. 366, 418, 1908, where
it is said, in effect, that the only reasonable and proper construc

tion of the Commodities Clause is to adhere to the mere language.
"

. . . The act, reasonably and properly construed, according to
its language." (From the dissenting opinion of Justice Harlan at

page 419.) This method of interpretation recalls what Justice Holmes

says of interpreting constitutional provisions: "simply by taking the
words and a dictionary." Gompers v. U. S., 233 U. S. 604.
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the earlier legislation by passing the Webb-Kenyon Act

and the Reed Amendment, but this was done not because

the Court's interpretation of the Wilson Act was wrong,

but because in passing the Wilson Act Congress had not

exerted all its power, and in the exercise of legislative dis

cretion afterward it was deemed desirable to enlarge that

statute.
A somewhat similar issue was presented in the first

Commodities Cases. A strict, even a literal 35 interpreta
tion of the Hepburn Act was demanded. According to this

contention, if coal mined by a common carrier were later
offered to the same carrier for transportation, that carrier
could not accept it, even at the usual rates, though the coal

might have been bought and sold bona fide half a dozen
times meanwhile. The opinion of Justice White rejected
this interpretation, and with the exception of a single dis

senter, the Court was one voice in supporting his views.
In these sound and moderate opinions Justice White was

only employing his "rule of reason," curiously misunder
stood in the application he made of it subsequently in
United States v. Standard Oil Company, and in United
States v. American Tobacco Company.

30 He expressed this effectively in one of his first opinions (Pollock
v. Farmers' Loan & Trust Co., 157 U. S. 429, 650, 1894): "The con

servation and orderly development of our institutions rests on our

acceptance of the results of the past, and their use as lights to guide
our steps in the future. Teach the lesson that settled principles may
be overthrown at any time, and confusion and turmoil must ultimately
result. In the discharge of its function of interpreting the Consti
tution this court exercises an august power. It sits removed from
the contentions of political parties and the animosities of factions.
It seems to me that the accomplishment of its lofty mission can only
be secured by the stability of its teachings and the sanctity which sur

rounds them. If the permanency of its conclusions is to depend upon
the personal opinions of those who, from time to time, may make up
its membership, it will inevitably become a theater of political strife,
and its action will be without coherence or consistency. There is no

great principle of our constitutional law, such as the nature and extent
of the commerce power, or the currency power, or other powers of the
Federal Government, which has not been ultimately defined by the
adjudications of this court after long and earnest struggle."

87 U. S. v. Delaware & Hudson River R. R. Co., 213 U. S. 366, 415,
1908.
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In the cases arising under the Wilson Act, extreme pro
hibitionists called on the Court to support the states in

dealing with intoxicating liquor, as against the plain impli
cations of the Commerce Clause of the Federal Constitu
tion. Again, in the First Commodities Clause Cases, a

strict, even a literal interpretation of the Hepburn Act was
demanded, and the Court was asked to go to the other ex
treme in supporting the National Government. The exi

gency of the moment was to determine the decision of the
Court. Justice White's uniform position was that judicial
reading of the Constitution and of acts of Congress should

approach the ideal of a consistent, orderly and cautious
advance.36 To use his own words, he endeavored neither

unduly to limit "the authority of the Government of the
United States ... on the one hand, nor inordinately to
extend it on the other," nor "to destroy the governmental
power of the states as to subjects within their jurisdic
tion . . ." 37 In the beginnings of our constitutional his
tory Jefferson's conception of government as having a local
rootage, no less than Marshall's vigorous nationalism were

equally necessary to the growth of American political
theory. But in the unending process of constitutional ad

justment, no later judicial statesman of sound views would
hold, under all circumstances, that all government should
be centralized, or that it should always be localized. He
would realize, as did Justice White, that the question where
the authority of the Federal Government begins and where
the power of the states leaves off, in respect of commerce,
can never be determined once and for all because every new

stage in economic growth calls for a fresh adaptation of
constitutional principles, and he would blend and harmonize
the two conceptions. But this conclusion would not prevent
him from realizing that while the application of these prin
ciples may vary, yet that the broad lines of our constitu
tional law are being drawn not by the conjecture of philo
sophic doubt, but with increasing accuracy and finality.

(To be continued)
Georgetown Law School. Hugh J. Fegan.



THE MILITARY VALUE OF THE LAWS OF
WAR

By ELBRIDGE COLBY

IN MANY QUARTERS there exists a firm but erroneous

opinion to the effect that military men are naturally
averse to the so-called international "laws of war" and con

sider the restrictions which these impose upon commanders
in the field as something light which may be readily swept
aside on the plea of military necessity or for the passion of
the moment, somewhat as the Prussian commander in
France treated them when when he told a Frenchman:
"Oui, cela se met dans les livers, mais voila tout." (Bray,
Occupation Militaire, footnote 8, page 163.)
The opinion to the contrary notwithstanding, it is a fact

that the major portion of the laws of war are actually of
great advantage to the forces on campaign. The vast ma

jority of them are restrictive on the conduct of individuals
and prevent the anger of the moment from leading troops
into excesses whose unrestrained exercise would be sub
versive of military efficiency. An army is powerful only
so long as it is completely under the control of its well-
trained commander. The objective of the enemy is to de
stroy, not the army, but the tactical existence of the army
�not the individuals, but the disciplined organization
which represents the will of a nation on the gleaming blade
of a bayonet. "Toward one's own organized forces," wisely
remarks Admiral Rodgers, "these restrictives promote dis
cipline and efficiency." (17 Amer. Jour. Inter. Law, 4.)
In no particular is the truth of this idea of disciplined

military efficiency under the laws of war better exempli
fied than in the matter of pillage, which may perhaps be
taken as a basic factor in the entire operation of the grow
ing strength of the laws of war.

In countrysides that are the scene of military operations,
both friendly and hostile inhabitants are constantly in fear,
property is often deserted, and people are impressed with
the vigor and compelling power of armed men. Pillage

24



THE MILITARY VALUE OF THE LAWS OF WAR 25

seems easy. It has even been said that certain troops were

thought to have fought the World War principally "for
souvenirs." But the fact remains that those in authority,
who have any sense of military responsibility, who realize
the necessity of discipline, who know that it is necessary to

keep commands well in hand at all times�that such actively
enforce within their own commands the international rules
of warfare regarding pillage. Their reasons for so doing
are not idealistic, or sentimental. Their reasons are prac
tical and military. The habit of looting once commenced dis
rupts units and disturbs orderly procedure toward the es

sential end�the correct and efficient conduct of military
operations.
The truth is so profound that there is scarce room for

discussion. References to this matter are so uniform that
there are scarce variations sufficient to make room for argu
ment. Since the real rise of the national states and the
modern creation of organized national armies after the

heterogeneous feudal groups of the Middle Ages which suc

ceeded the great forces of antiquity, the principle has been
that an army must keep together and feed itself. The ma

jor problem of war today is the problem of transportation
of those supplies on which an army feeds and with which
it fights, and this problem has been increasing in impor
tance as the years go by�for the last 300 years.
In no instance, perhaps, is the effectiveness of orderly

behavior and a good supply train as compared with scat

tering to live�and pillage about the country so well and

clearly demonstrated as in the Peninsular campaigns of

Wellington. The British aimed to maintain discipline and
use their supply trains. The French adopted the Napo
leonic idea of living off the country. The difference in pol
icy was probably responsible for the success of the red
coats under the Iron Duke. (Fortescue, Wellington, pp.
99, 132, 179, 184, 189, 175, 176, 193, 198, 209, 236, 281.)
Two main facts stand out. First, such pillage has been

deplored by seasoned commanders; second, raw troops un

der raw officers are inclined to waste their efforts in pillage
when they should be attending to military matters.
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As has been said, there is scarce room for discussion, so
settled is sound opinion that a selected series of instances
should illustrate by simple reference and quotation.
In 1552, when Henry of Navarre took Hesdin, many sol

diers took prisoners and held them, some as many as

"twenty or thirty hoping to have ransom for them" and
the opportunities for trouble became so numerous that or
ders had to be issued "that all soldiers who had Spanish
prisoners were to kill them, on pain of being hanged and

strangled." (Ambroise Pare, "Apology and Treatise" in

Packard, Life and Times of Ambroise Pare, p. 191.)
In 1758, discussing the dangers that might result from

troops running wild for their own delight and profit, Vattel
remarked: "Les officiers gemissent de ces exces; its s'em-
pressent a les reprimer, er meme un general sage et humain
les punit quand il le peut." (Vattel, Droit des Gens, bk.
iii, ch. viii, s. 145.)
Nor was it only the philosopher-publicists of the eight

eenth century who held this view. The military men held
it, too, as witness the following :

"Strict orders must be given to forbid all straggling,
maroding, or plundering the Country, on Pain of the
severest corporal punishment; or, if that will not do,
even of Death.

"A Friend's Country, all allow, is, by no means, to
be plunder'd, or violated: And, in my Opinion,
Prudence and Economy do require, that the same

good Order be observed, even in an Enemy's:
For though the contrary Conduct, it is true, may at
first bring in a Profusion of all Necessaries to the
Army, that will soon be wasted and consumed; and
then the Army (which perhaps ought to have con

tinued in the Situation) must be forced to quit it, or
starve. Whereas, had the People been protected, and
properly encouraged, they might constantly have
brought in Provisions, and by that means have sub
sisted the Army there, till it had accomplish'd all the
Views of its Commander. . . .
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"It will greatly contribute to the preserving Good

Order, if, on all Marches, the Commanders of the re

spective Corps took proper care, that the Officers
constantly kept to their Divisions, and the Men to
their Ranks. When there happens a necessity of any
Man's going out of the Ranks, he must leave his Arms
behind him, and a Serjeant of that Division attend
him till he returns." (Short Course of Standing
Rules, by a Lieutenant-General, London, 1744, pp.
26-28.)

The same disciplinary motive as applied to the suppres
sion of plundering appears in another volume of the same

year:
"Officers commanding parties sent to villages for

straw, must take all possible care to prevent the men

from plundering, or quitting their posts; they must

also, according to directions already given, bring them
all back to camp." (Regulations for the Prussian In

fantry, London, 1744, p. 203.)
Still in the eighteenth century we discover more instruc

tions to the same effect :

"You must not permit your Soldiers to break their
Ranks or Order, to run after Cattle or Plunder of any
Kind, as perhaps it may be a Scheme of the Enemy
to entice your Men to disperse themselves and so be
come an easy Conquest. There is also Danger from
the Peasants alone, who, in Defense of their Proper
ties, may be an Over-Match for small straggling Par
ties." (The Cadet. By an Officer. Dublin, 1756,
p. 193.)

That these instructions were not always carried out, we
can discover from other references :

"The Soldiers occupy'd continually in Pillage, or

only to get from under the Eye of their Officers, have
a Custom of straggling, and we scarce find an Officer
that gives a proper Attention to this Particular."
(Ibid., p. 25, quoting Marshal Saxe, Mem. sur I'ln-

fanterie, p. 7.)
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"We did not make one March in Bohemia without
considerable Loss of Soldiers, either taken or slain

by the Enemy or Peasants, when they straggled out

for Pillage." (Ibid., pp. 29-30, also quoting Marshal

Saxe.)

The strictly military necessity for the maintenance of

discipline and the prevention of plundering was eminently
well illustrated in the course of one of General Grant's
initial engagements during the Civil War. It was at the
Battle of Belmont fought opposite Columbia, Mo., Novem
ber 7, 1861. After seizing the Confederate camp, the Fed
eral troops began so avidly seizing "souvenirs" from the
abandoned position of their foe, that they became com

pletely disorganized and returned to their boats in a helter-
skelter formation as best they could when heavy enemy
reenforcements came up. It was straggling about the roads
and the plundering of houses at Fairfax Court House as

much as anything else that delayed McDowell's advance on

Bull Run in June of the same year until those delays,
combined with his own dilatory behavior at Centerville,
enabled Johnson to come over from the Shenandoah and
contribute just in the nick of time the final impulse which
won that fight. (R. M. Johnston, Bull Run, 120, 157.)
It is entirely a question of discipline. Undisciplined and

raw troops have ever been prone to "souvenir hunting"
and inefficiency in the field. The contrast is always seen

when regulars and untrained men go on campaign together,
providing the regulars, of course, are not acting in accord
ance with an authoritative policy of wasting and brutaliz

ing a country, as some unscrupulous nations have their
soldiers do on rare occasions. The contrast is seen in the
French expedition into Spain in 1823 :

"Ajoutons que, presque partout, les habitants, bien
traites et exactement payes des vivres qu'ils appor-
taient, s'etaient declares pour l'armee Francaise. Les
troupes espagnoles auxiliaires faisaient, par leurs
exces et leurs pillages, contraste avec la discipline et



THE MILITARY VALUE OF THE LAWS OF WAR 29

les sentiments plains de generostie des troupes fran-
caises." (5 Pasquier, Memoires du Chancelier, 508.)

Perhaps in no single instance is the great need of stick

ing to the work in hand better illustrated than in the spring
and summer of 1862, in the operations conducted by
Braxton Bragg. On March 19, 1862, he wrote to Beaure

gard from Corinth:

"The whole country seems paralyzed, and the diffi
culties of the operation become infinitely greater
thereby. Nothing is brought to us for sale, and it is
most difficult to secure supplies.
"The unrestrained habits of pillage and plunder

have done much to produce this state of affairs and
to reconcile the people of the country to the approach
of the enemy, who certainly do less harm than our own

troops. . . .

"Our troops monopolize or plunder the eating and

sleeping houses on the road, so that these people are

really unable to live. . . .

"These are distressing facts it is useless to conceal,
and all owing to a want of system and discipline."
(Don C. Seitz, Braxton Bragg, 97.)

And then on July 21, 1862, when he moved the Army of
the Mississippi into Tennessee by his Special Order No. 4,
General Bragg strictly stipulated :

"Commanders especially and officers of all grades
are earnestly called on to enforce discipline, secure

good order, and prevent straggling. No delays must
occur by the wayside from tardiness on the part of
troops. The high reputation this army has made for
itself must not be sacrificed for petty personal grati
fications; its efficiency must be preserved in order
that it may strike the enemy effectively and decisively
in the coming campaign." (Don C. Seitz, Braxton

Bragg, 149.)



30 GEORGETOWN LAW JOURNAL

Another example may be taken from the record of the

Sixth Iowa Infantry in the opposite army in the Civil War,
set forth in three quotations :

August, 1861.�"The abandoned stores, mills and

dwelling houses in the village of Athens were wan

tonly pillaged, without regard to friend or foe, rich
or poor ; officers seemed to vie with the men in reck

less appropriation and destruction of private prop

erty." (H. H. Wright, The Sixth Iowa Infantry, 19.)
October, 1861.�"Strict orders were issued and read

to the troops forbidding the taking of private prop

erty from any person, and for any purpose whatever,
unless authorized by a general officer. . . . Plunder

ing and marauding, doubly disgraceful to soldiers,
were to be punished by the severest penalties of mili

tary law." (Ibid., p. 38.)
June 7, 1862. Orders by General Sherman.�"As a

rule all private property of citizens must be respected,
but if forage for food be needed, and the parties are

unwilling to sell at fair prices, the division or brigade
quartermaster or commissaries may take and account

for as though purchased. They will give the owner

a receipt for the amount taken, specifying on the face

of it that the claim can not be transferred, and pay
ment will be made at the convenience of the Govern
ment on proof of loyalty." (Ibid., p. 120.)

This is the modern procedure. No pillage, and at least

promises of payment for property taken for actual use on

campaign. Japanese at Port Arthur, Ariga, La Guerre
Sino-Jananese, 88-89) and Dual Monarchists in the Car
pathians (C. C. Taslauanu, With the Austrian Army in

Galicia, 212) punished private pillage. Dearborn in Upper
Canada in 1813 took steps "to prevent any plunder or

depredation on the inhabitants" of York. (McMaster, 4,
History of the People of the United States, 43.) Federal
troops crossing the Potomac took special steps to protect
Mount Vernon (E. D. Townsend, Anecdotes of the Civil

War, p. 39) and General Benjamin Butler going into New
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Orleans set a sentinel over the house of Beauregard. (But
ler's Book, p. 425.) This is the modern practice. (Fur
ther see, Colby, E., "War Crimes" in 23 Michigan Latv

Review, 482-511, 606-634, and "War Crimes and Their
Punishment" in 8 Minnesota Law Review, 40.)
Of course, it is perfectly true that military necessity

will permit the taking of private property, or the destruc
tion of it when essential to military operations. (Taylor v.
Nashville, Chattanooga R. R., 6 Coldwell (Tenn.) 646 and
Bell v. L. & N. R. R., 1 Bush (Ky.) 404.) The United
States Supreme Court has even recognized this right in
rebel commanders. (Ford v. Surget, 97 U. S. 596.) But
the taking must be systematized and authoritative, as Gen
eral Sherman stipulated in the order quoted above, or the
need must be urgent and immediate. (Mitchell v. Har
mony, 13 How. 115; Underhill v. Hernandez, 108 U. S.
250; Farmer v. Lewis, 1 Bush 66; Commonwealth v. Pal

mer, 2 Bush 570.) Various attempts to systematize such
taking by various commanders within their own com

mands, as Sherman as quoted above, as Wellington on the

Peninsula, resulted merely in temporary and regional en
forcements until in 1863 the Adjutant General's Office of
the United States Army published "General Orders Num
ber 100" which persisted as the standing regulation in this
respective for American forces, being reissued in 1898 in
the Spanish War and right up to 1914, when a more exten
sive codification was published.
Nor was it only in the United States forces that these

regulations had their effect. The first power to attempt
the codification of the laws of war on land, which had been

simply vague and occasional custom and practice up to
that time, set the standard for the rest of the world. (A. P.
Higgins, War and the Private Citizen, p. 15; T. E. Hol
land, Letters on War and Neutrality, 3d ed., p. 23; P.

Bordwell, Law of War, pp. 73-74; A. Alvarez, Le Droit
International Americain, p. 110.) By the general results
of The Hague conferences of 1907, it was provided that
the powers should "issue instructions to their armed land
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forces" in accordance with the conclusions reached at the
conferences. (Hague Convention IV, 1907, article 1; 36

U. S. Statutes at Large, 2277.)
The days of pillage were over. But they were over, it

is to be noted, not because a group of professors got to
gether and decided they ought to be over, nor because a

set of negotiating plenipotentiaries signed certain docu
ments of their own humanitarian initiative, but because
the need of control and discipline had caused the com

manders in the field to enforce such principles of repres
sion for their own purposes. To the military men actually
belongs the credit, not to the theorists or the sentimental
peace lovers.

Two incidents out of documents relating to the military
career of George Washington will be cited to close the list
of references and indicate the desires of commanders to

repress ravages by their troops.
On August 26, 1780, General Nathaniel Greene wrote

to George Washington as follows (Greene, Life of Gen. N.
Greene, vol. ii, pp, 207-208) :

"There have been committed some of the most hor
rid acts of plunder by some of the Pennsylvania Line
that have disgraced the American arms during the
war. The instances of plunder and violence are equal
to anything committed by the Hessians.
"Two soldiers were taken that were out upon the

business, both of which fired upon the inhabitants to
prevent their giving intelligence. I think it would
be a good effect to hang one of these fellows in the
face of the troops, without the form of a trial. It is
absolutely necessary to give a check to the licentious
spirit, which increases amazingly. The impudence
of the soldiers is intolerable. A party plundered a

house yesterday in sight of a number of officers, and
even threatened the officers if they offered to inter
fere. It is the opinion of most of the officers that it
is absolutely necessary for the good of the service
than one of these fellows should be made an example
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of, and if your Excellency will give permission, I will
have one hung up this afternoon when the army are

ready to march by."

The same day the Commander-in-Chief replied to
Greene :

"I entirely approve of the prompt punishment
which you propose to have inflicted upon the culprits
in question."

Four years previously, when the Declaration of Inde
pendence of the United States had not been three months
signed, with its preamble reciting the misdeeds of the Brit
ish King and the oppressions practiced on inhabitants by
his troops, General Washington was compelled to write the
following, on September 24, 1776: (W. B. Reed, Life and
Correspondence of Joseph Reed, 1847), vol. i, pp. 241-242,
citing Sparks Washington, vol. iv., p. 110) :

"Of late a practice prevails of the most alarming
nature, and which will, if it can not be checked, prove
fatal both to the country and the army. I mean the
infamous practice of plundering. ... I have with
some others used my utmost endeavors to stop this
horrid practice, but under the present lust after plun
der, and want of laws to punish offenders, I might
almost as well attempt to move Mt. Atlas. I have
ordered instant corporal punishment upon every man

who passes our lines, or is seen, with plunder, that the
offenders may be punished for disobedience of orders ;
and I enclose to you the proceedings of a court-martial
held upon an officer, who with a party of men had
robbed a house a little beyond our lines of a number
of valuable goods; among which (to show that nothing
escaped) were four large pier looking-glasses,
women's clothes, and other articles which one could
think would be of no earthly use to him. He was

met by a Major of brigade, who ordered him to return
the goods, as taken contrary to orders; which he not

only refused to do, but drew up his party and swore
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he would defend them at the hazard of his life; on

which I ordered him to be arrested and tried for plun
dering, disobedience of orders, and mutiny. For the
result I refer to the proceedings of the court, whose
judgment appeared so exceedingly extraordinary, that
I ordered a reconsideration of the matter ; upon which
and with the assistance of fresh evidence, they made
a shift to cashier him."

It is the desire of the commander as well as his decency,
and not the things in the books, which requires for effec
tive military operations that plunder and pillage be sup
pressed.
With organized troops and well-disciplined personnel,

the laws will be respected. But now that such vast num
bers of civilians have to be turned into soldiers over

night and hastily prepared for campaign, there are grave
doubts as to how thoroughly the "souvenir hunters" may
be held in check and as to the likelihood of accomplishing
much more with raw soldiers than Washington was able
to accomplish in this particular. The problem was stated
by Admiral Dent before the Grotius Society in London in
1922 as follows : (Transactions of the Grotius Society, vol.
viii, p. 87) :

"Where war was carried on by a warrior caste,
rules were generally observed. For the observance of
rules, military forces must be highly disciplined. But
the modern tendency is against the warrior caste and
in favor of the nation-in-arms. Present conditions
make it very difficult for the military to conduct war
humanely. If national discipline be lowered, atrocities
will follow."



THE JUDICIAL SETTLEMENT OF INTERNA
TIONAL DISPUTES*
By JAMES BROWN SCOTT

1. INTRODUCTION

Arbitration Precedes and Culminates in Judicial Settlement

THE problem still confronting the states of our day is
how to settle disputes between nations in such a way as

to prevent a resort to arms by parties in controversy, in
other terms, war between them, which, as a recent and
chastening experience has only too clearly shown an amazed
and unthinking world, tends to spread like a flame to other
and distant nations, causing them to pass through the fiery
furnace of war and threatens to reduce our common civiliza
tion to a heap of ashes.
The problem is as old as the world, or rather as society,

and the same as that confronting every organized or unor

ganized group of men and women whether united by natural
ties or artificial bonds of their own making. For force is
force whether it be weaponless as the fingers between angry
disputants of the smaller group, between men armed to the
teeth in larger and more progressive groups, or between
nations pledging their ultimate resources to their govern
ments in case of war.
We cannot expect to continue the appeal to arms lest it

impoverish nations without administering to their safety,
and we cannot expect to advance in the things of the Spirit
if we give ourselves up to material devices and destructive

processes. Yet, on the other hand, we cannot reasonably
expect that the order of things, with which mankind is only
too familiar, shall change in the twinkling on an eye or even

overnight. We must interrogate history, which is, as I con
ceive, the application of human nature to the concrete facts
of life, individual, national and international, and if we do
so, the reply is that internal order and national peace result
from the application of law to disputes of individuals ; that

* One of a series of three lectures delivered August, 1926, at the
Institute of International Relations, Geneva, Switzerland.
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the disputes of nations can therefore be settled by the appli
cation of law and that the principle of law is identical in

either case ; for it is not endurable, in the long run, that the

law of a state will be unlike the law applicable to individ

uals of which all states here, now and in all times have been

composed. There is but a single standard for state and

individuals�justice expressed in rules of law to meet new

and changing conditions.
Within the state, law has stopped the. hand of self-

redress ; within the states of the American Union, law has

superseded the resort to force, and between nations law is

slowly but surely obtaining the mastery.
To each of these phases of a long and universal develop

ment I ask your attention.

We are fortunately familiar with the origin, nature and

history of the one great system of law from its formal be

ginnings throughout the period of the Kings, the Republic
and the Empire of Rome�a system at once the law of the
ancient world and the source of the law of modern Europe
�and a system which still appeals to our imagination and
directs our reason even where its authority has ceased to
exist. And the most superficial examination of the system
shows how self-redress in the dawn of Roman history had

given way to arbitration by agreement of the private
parties, which later, in its turn, became judicial proceeding
in the modern sense of the term by the appointment of
judges and the execution of their judgments by the inter
vention and authority of the state.
The primitive procedure is wrapped in the mists of

antiquity. Knowing as we do that the future is but the
development of the past, the jurist can, by an examination
and simplification of later practice restore primitive con

ditions just as the geologist pierces through the layers of
strata to reach the primitive life which lies below the sur

face of things.
Therefore, let me analyze a familiar passage from the

Institutes of Gaius, one of the greatest Roman jurists who
flourished some time in the second century of the Empire.
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Two Roman citizens are at odds about a slave. The

plaintiff claims the right of possession ; the defendant denies
the right of the plaintiff and himself claims the slave under
the law of the land. As neither is willing to renounce his
claim in behalf of the other, the disputants agree to go be
fore the Praetor, the law officer of the Republic and Empire.
Before this magistrate, the slave, as object of the contro

versy, is brought. The plaintiff states his claims and
touches the slave with his lance. The defendant denies the
plaintiff's claim, insists on his own right and touches the
slave with his lance. Thereupon the Praetor inter
venes, orders the parties to step aside and addressing
the defendant asks him upon what he founds his claim. To
this question the defendant replies that he perfected his

right when he touched the slave with his staff. The plain
tiff thereupon denies the defendant's claim and challenges
him to a wager on the well-foundedness of his contention.
The defendant accepts ; the issue is raised and the right of
one or the other decided by the award of the sum of money
which each has wagered. "The staff or straw" Gaius in
forms us, which was used on such occasions in his day,
"represented a lance, the symbol of absolute right, as the
best title of property was considered as derived from

conquest."
It does'not tax overmuch the imagination to restore the

original scene. Two parties quarrelling over the possession
of an object; the claimant violent in the* assertion of his

right; the defendant insistent on his possession, and both
surrounded by their friends and partisans. The lance was

not then a wand or straw, but a weapon of iron in strong
arms and ready to strike. An outsider rushes in, separates
the claimants, counsels moderation and either offers him
self as arbiter of their differences or acts as such at their

request ; or it may be that bystanders stay the hands of the
combatants and that through their intervention a man of
wisdom and of repute in the community is proposed and
accepted as mediator and arbiter.

In any event, we are in the midst of an affray which is

stopped by an agreement of the disputants to submit the
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controversy to an indifferent person possessing the confi
dence of both and an agreement to abide by his opinion as

to the rights of one or another. In terms of law, the agree
ment is a contract to submit the controversy to an arbiter
and a contract to accept his pronouncement. The act of the

parties is voluntary if they have themselves submitted the

dispute in first instance ; their action is none the less volun

tary if, yielding to the persuasion of a bystander or the

community, they have chosen an arbiter and agreed to

accept his award. Self-redress is renounced on condition
that the loser will accept and give effect to the proposed
settlement; otherwise, the party in whose favor the award
is rendered is free to execute it with the approval of the
community. At an early date the community is represented
by the Praetor before whom the plaintiff brings the de
fendant and through his intervention, if need be, the agree
ment is reached; but the arbiter is chosen by the parties,
one or the other proposing an acceptable arbiter, if they
have not agreed in advance, and, in case of failure to agree,
the arbiter is eventually chosen by lot.
Plaintiff and defendant may be accompanied by their

respective partisans, but they are no longer real or pros
pective combatants; they are at most but witnesses of an
arbitral proceeding. The arbiter is a private person; he
is neither lawyer nor judge, and his opinion is that of a

private person, not the judgment of a public official.
The award is not a judgment and is not executed by the

state or the community. If the defeated claimant fails
to comply with his agreement to accept and perform the
award the victor may take him into his possession by force
if need be; if he imprisons him, it is in his own home, not
in a public jail ; and whatever steps he takes to secure the
fruits of his victory, they are the private acts of a private
party in a private affair. The Tribune could not intervene
or forbid the execution of the contract ; for the award was

the opinion of a private person, not of a public magistrate
clothed with the imperium of the state.
In the course of time the state appointed a number of

persons to act as arbiters and finally an equal number of
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senators, Knights and plebeians were chosen, their names
entered on the Album judicum and published annually.
From this list or panel of arbiters the parties made their
choice, and it was only in the reign of Diocletian that the
state selected the arbiter or judge, and that the award
became a judgment to be executed by the state.
Arbitration by the agreement of the parties gave rise to

a judicial proceeding: the arbiter became a judge; the
award a judgment and the power of the state replaced the

persuasion of the successful litigant. The court of justice
had come into being and the state, instead of the individual
litigant, took charge of the administration of justice.
In every modern nation and in every modern state courts

of justice exist and through them the disputes of their

respective subjects or citizens are redressed within, and
the national order and the peace of the state maintained.
The victory of judicial procedure had been so complete that,
in the later period of the Roman Empire, the development
of judicial from arbitral procedure was so forgotten that
the commentators of the period spoke of arbitral procedure,
to which certain controversies were referred at the request
of the parties, as a method based upon and derived from
the procedure of the courts. We, like them, seem to have

forgotten that arbitration preceded judicial settlement and
gave birth to courts of justice; yet we must bear this in
mind if we are to see how arbitration between nations and
states is developing before our very eyes into judicial pro
cedure in courts created by nations and states for the deci
sion of their disputes.
The history of mankind is but the history of individuals

on a larger scale; the arbitration of private parties is the

precedent of arbitration between nations just as arbitration
between nations is the forerunner of judicial proceedings
of nations in courts of their own creation.
The process is simple and it is inevitable.

Why could not self-redress between nations be restrained
as it was between the citizens within their respective juris
dictions? Because between equal states there was no tri-



40 GEORGETOWN LAW JOURNAL

bunal to which they could submit their controversies.
War between them was so deeply rooted that they over

looked arbitration, although canonists, theologians and

philosophers insisted that a suit between states should only
be prosecuted by force if its cause were just, so just, indeed,
as to have entitled, in their opinion, the complaining state
to a judgment in its favor if such a court had been in exist
ence.

On this phase of the subject I shall invoke the authority
of Francis of Vitoria, who in 1532, at the University of

Salamanca, of which he was a professor, delivered two read

ings of a formal nature some 40 years after the discovery
of America. These dissertations deal with the rights of
the Spaniards against the Indians of the New World and
his contention is that the Spaniards had no greater rights
in America than the natives of the new world would have
in Spain; that both would have the right to visit and to
dwell in the lands of the other provided that neither
should harm either and to trade with one another. These

rights, he maintains, are secured to states by the law of
nations, which he defines and applies to the question at
hand and, especially, to the right of the Spaniards to wage
war against the natives and principalities of America. The
law of nations, he first defines, quod naturalis ratio inter
omnes gentes constituit, and that he is referring to peoples
or states is evident from the use of the word "nations" in
the same connection. This first modern and accurate defi
nition of international law is applied to the respective
rights of the Spaniards and Indians in these disquisitions
which, taken together, form the first adequate discussion of
a concrete international question. In so doing, Francis of
Vitoria created the Modern School of International Law
of which Grotius was destined to be the most distinguished
member.
Inasmuch as arbitration as a system between states

was first adopted in the modern world by American States,
I have thought it advisable to take the statements regard
ing this phase of the question from the two readings of
the Spanish professor as they indicate the law at the dis-
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covery of the new world, which, in the fullness of time
brought new rules into being to meet new conditions.
On the threshold of his undertaking Francis of Vitoria

puts and answers the difficult question : May Christians en

gage in War? He is quite sure that force may be resisted

by force, that is to say, that defensive war is permissible,
that the sword may be drawn against domestic wrong doers
and seditious persons and also in certain cases against ex
ternal enemies. The great authority for the school men on

this point is St. Augustin, who held wars to be just: "in
order to arrange a wrong done, as where punishment has
to be meted out to a city or state because it has itself neg
lected to exact punishment for an offense committed by its
citizens or subjects or to return what has been taken

away." That is to say, a war to obtain possession of prop
erty unjustly seized, to exact reparation for a civil wrong or

tort, as we say in technical language, and the punishment
of a crime either committed by the foreign state or its

subjects which the state in question refuses or fails to pun
ish. It will be observed that these are precisely the grounds
for a suit in a national court of justice if citizens of the
country are accused of their commission.
It may be difficult to decide whether a war is just in its

causes; it is, however, possible and in a way easier to reject
causes as palpably unjust. Thus, according to our friend
Francis "difference of religion is not a just cause of war."
This statement is a commonplace to us in 1926; it was a

brave pronouncement in 1532. "Extension of empire is not
a just cause of war"�a doctrine which, if accepted and

applied, would go far to keep the world at peace. "Neither
the personal glory of the Prince nor any other advantage
to him is a just cause of war," a judgment upon the princes
of the day and especially upon Francois I of France, and
Charles V, then Holy Roman Emperor and, as King of

Spain, the Sovereign Lord and Master of Francis of
Vitoria.
If these be unjust causes of war what are and may be

the just causes? In the opinion of the great and good
Father Francis, Dominican and Spaniard, "There is a single
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and only just cause for commencing a war, namely, a wrong
received," and the wrong is the three-fold wrong of which
a national court of justice can assume jurisdiction and
award the proper remedy.
May the individual smarting under a wrong himself

redress the injury which he has received? Yes, at the
moment of unlawful seizure of his property or to repel force
by force; otherwise no, because he has the court of the

Prince, the common superior alike of plaintiff and defend
ant to which he may resort. The Prince is thus the judge
within his lands and he administers justice through the
court of justice established for this purpose. He has au

thority over foreigners "so far as to prevent them," Francis
asserts, "from committing wrongs, and this by the law of
nations and by the authority of the whole world." The
appeal is here to international law in its modern sense and
the practice of civilized states as evidence of this law. But
the Spaniard has also in mind the foreigner beyond the
Prince's jurisdiction, and the way to subject the outsider
and through him the foreign state to the Prince's jurisdic
tion.
The appeal is now to the very nature of things. "Nay,

is seems" Francis continues, "to be by natural law also,
seeing that otherwise society could not hold together unless
there was somewhere a power and authority to deter
wrongdoers and prevent them from injuring the good and
innocent." How is this to be done, and through what
agency? "Everything needed for the government and
preservation of society exists by natural law, and in no

other way, Francis hastens to add, feeling that he is at
the end of his argument, "can we show that a state has by
natural law authority to inflict pains and penalties on its
citizens who are dangerous to it." This may be so but how
about the foreign state? Francis meets the difficulty by
contemplating a society of nations with power over its
members and the wronged state as its agent in redressing
the wrong which it has suffered. "But if a state can do
this to its own citizens society at large," whether it be the
Union of American States or the League of Nations, I ven-
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ture to interpose, "no doubt can do it to all wicked and
dangerous folk, and this can only be through the instru

mentality of princes." "Therefore it is certain," continues
Francis without an interruption, "that princes can punish
enemies who have done a wrong to their state and that, after
a just war has been duly and justly undertaken, the enemy
are just as much within the jurisdiction of the prince who
undertakes it as if he were their proper judge." That the
Dominican was thinking of nations as forming parts of a

larger whole, if not actually merged in it, is evident from
a passage to be found in his readings on the Civil Power
in which he says: "It is not to be doubted that the whole

world, which is in a certain sense a single community,
possesses a right to prescribe equitable and appropriate
laws for its members, like those which constitute the law
of nations. Hence it is," he adds by way of example, "that
the violators of international law sin mortally as well in

peace as in war, and that in important matters, like the

inviolability of ambassadors, it is not lawful for any nation
to refuse to observe the law of nations."
In any event the Prince was, in the opinion of the enlight

ened Spaniard�and he did not stand alone among his

countrymen and the Catholic theologians of his own and an

earlier day�the visible agent of an invisible and undis
closed principal in redressing wrongs and restoring rights.
His prince was in very truth a judge and as such he was

bound to know the rule of law involved, to act upon it and
to apply it to the concrete case. War was only justifiable
if its cause would have justified a court of the community
of nations, had one existed in his day, to assume jurisdic
tion of the offense and to render judgment. It is therefore
of interest, in the light of the progress which we are making
in this direction, to dwell upon the matter somewhat, for
the views of Francis, of his predecessors and contempo
raries are the foundation and justification of an interna
tional court of justice. It is not enough for the prince to
believe that he has a just cause, because princes as well as

private persons are prone to error. The wise man's judg
ment is requisite and to reach this it is essential that "an
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exceedingly careful examination be made of the justice and
causes of the war and that the reasons of those who, on
grounds of equity oppose it, be listened to . . . for truth and

justice in moral questions are hard of attainment and so

any careless treatment of them easily leads to error, an

error which would be inexcusable, especially in a concern

of great moment, involving danger and calamity to many

and they of our neighbors, too, whom we are bound to love
as ourselves." Here we have men learned in the law, as

counsel for and against the case before the prince as

judge. But even more is needed to cause the judge to act.
"Senators and petty rulers and in general all who are ad
mitted on summons or voluntarily to the public council or
the prince's council ought, and are bound to examine into
the cause of an unjust war." The lawyers might be wrong,
therefore it is, as Francis assures us, that "war ought not
to be made on the sole judgment of the King, nor, indeed
on the judgment of a few, but on that of many, and these
wise and upright men."

So much for the just cause of the question of jurisdiction
as we might say. What of the judgment which the prince
as judge should render? Precisely what the judge in a

law suit, instead of a force suit, might render between pri
vate parties. "To recapt everything that has been lost and
any part of the same." This is a decree for the restoration
of property unlawfully detained. "To make good out of
enemy property the expenses of the war and all damages
wrongfully caused by the enemy." This is damages and
costs of suit, and that these are the very items which
Francis has in mind is evident from the language which he
uses in this connection. "This is clear," he says, "for the
enemy who has done the wrong is bound to give all this
redress." Why? Because "when no other way lies open, a
private creditor can seize the amount of his debt from the
debtor." We might think that the analogy between the
law and the force suit was an exaggeration of our day and
not a fundamental principle with Francis and his contem
poraries, for it can not be too often repeated that his is
not an isolated figure among Catholic canonists, commen-
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tators and churchmen. Therefore I ask you to weigh and

ponder the words of the noble Spaniard speaking for his

countrymen and his church: "If there were any competent
judge over the two belligerents, he would have to condemn
the unjust aggressors and authors of wrong, not only to
make restitution of what they have carried off, but also to
make good the expenses of the war on the other side, and
also all damages." Why should a prince do these things?
Because, Francis says, "A prince who is carrying on a just
war is, as it were, his own judge in matters touching the
war. . . . Therefore he can enforce all these claims upon
his enemy."
But even this is not all. The prince in his character of

judge may order the destruction of property of the enemy
intended for wrongful use, just as the municipal judge may
order a building to be torn down which interferes with the

enjoyment of our right, in this case to live in peace and

quiet, and he may exact a bond of the enemy to keep the
peace in the future which the enemy has disturbed in the

past. Lest I may seem to be reading into the text of
Francis what it does not expressly contain, I quote:
"Not only are the things just named allowable, but a

prince may go even further in a just war and do whatever
is necessary to obtain peace and security from the enemy ;
for example, destroy an enemy's fortress and even build
on an enemy's soil, if this is necessary in order to avert
a dangerous attack of the enemy." Why may this be de
creed by the prince? The reason is, "if one citizen does a

wrong to a fellow citizen the magistrate may not only com

pel the wrongdoer to make amends to the injured party,
but, if the former is a source of fear to the latter, he is

compelled to give bond or quit the city so as to remove the

danger of which he is the cause."
The new world was to provide the new remedy and it

was to be judicial settlement via arbitration.

Just as the action of individuals within states called into

being arbitration to stay self-redress and arbitration gave

birth to judicial procedure, so the people of different states,
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considered as units, invoked arbitration to stay self-redress,
and arbitration between states has given birth in our day
to judicial settlement between states and nations.

Why? Because nature, inanimate or human, has a way
of repeating itself from day to day and from generation to

generation, whether in individuals or in the groups of indi
viduals which we call states or nations. It seems to be
characteristic of the human mind that it unconsciously
recalls forgotten facts, forgotten experiences, forgotten
conceptions, and uses them anew according to time, place
and circumstance. The mediaeval conception of catholic
churchmen of the old world, the protestant politicians of
the new did not know, but the human mind projects anew

past experience for future progress, and is more likely to
do so when it is free to express itself untrammelled by tra
ditions which tend to choke and oppress self-expression
and the resort to experiment.
When on July 4, 1776, the representatives of 13 of the

British Colonies in North America declared their independ
ence of the mother country and pronounced themselves free
and sovereign states, they were, as Francis and his school
would say, in a state of nature with one another. There
was no superior among them, but there were disputes
among them. How and where was this superior to be
found?

Unwilling to allow any of the states to pose as a superior
even in the redress of wrongs, they resorted to arbitration
through arbiters of their own choice, a system which ex

cluded self-redress between the States of the new world as

between the individuals of an incipient Roman community.
The old idea has unconsciously taken possession of them.
The states renounced in advance the consequences of arbi
tration by abandoning a resort to self-redress which, be
tween them, would be war, according to that law of nations
to which an appeal had been made in their Declaration of
Independence. How was this done? Defensive warfare
was not renounced; just as in the case of the individual,
a state might repel force by force. In the sixth of the
Articles of Confederation, effective on and after March 1,
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1781, the 13 states agreed that none of them should engage
in war unless actually invaded and the danger so imminent
as not to admit of delay. War in the sense of private war

fare of the individual is thus renounced except in the case

of immediate and unavoidable self-defense.
What of public war between the states? It was re

nounced expressly in the first seven words of the fifth and
last paragraph of the sixth of the articles. What is to be
done with the controversies of any and all kinds between
and among the states? A diplomatic body composed of

diplomatic representatives of the 13 states in which each
had an equal vote, although it might have according to its

pleasure not less than two nor more than seven members,
was declared by them "to be the last resort on appeal in
all disputes and differences now subsisting or that may
hereafter arise between two or more states concerning"�
what you may ask, everything, or as the opening clause of
the second paragraph of the ninth of the articles puts it:
"boundary, jurisdiction or any other cause whatever."
How was this appeal to be exercised? As in the early

days of Rome, the States might appear before the Congress
as the private parties might appear before the Praetor hav

ing agreed in advance upon the arbiter or arbiters who

thereupon became seized of the affair. In case the State
had not agreed in advance, they were to agree in the

presence of the Congress just as the private parties before
the Praetor. In one case selection was to be made from a

temporary panel, in the other from a permanent panel�
the album judicum; the States could challenge by striking
names from the panel and in the end resort was had by lot ;
the private parties of Rome could challenge names from the
panel and upon failure to agree resort was had to lot. The
Roman procedure had assuredly no influence upon Ameri
can statesmen, but human minds work unconsciously toward
a like end by means not wholly alike. The Album judicum
Americanum was thus formed. The Congress named three

persons from each of the 13 States, and these 39 persons
formed the panel of prospective arbiters, commissioners
and judges. Beginning with the plaintiff, then continuing
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with the defendant, each of the parties struck a name until
13 were left; from them the names of not less than seven

nor more than nine were drawn by lot and these or any five
of them were to act as arbiters. The articles of Confedera
tion called them commissioners or judges�"to hear and

finally determine the controversy, so always as a major part
of the judges who shall hear the cause shall agree in the
determination." Should either plaintiff or defendant fail to
appear on the day appointed for the selection of the judges,
or, if present, refuse to strike the names from the panel of
judges, the secretary of the Congress should strike in its
stead and the court so constituted would be the court of the
parties. The sentence of the court thus formed by the co

operation of one or the other of the parties and rendered
with the cooperation of both or of one of the other was to
be "final and decisive," and "lodged among the acts of Con
gress for the security of the parties concerned."
As in the Roman procedure there was no provision for

execution, the State was expected to look after its interest
in the best way it could.
The method of arbitral settlement by commissioners of

the parties' choice has an important decision to its credit
in the famous controversy between Connecticut and Penn
sylvania, in which the claims of the former to a large tract
of territory situated within the chartered grant of the
latter, although inconsistent with a previous grant con

tained in that of Connecticut, was unanimously awarded to
Pennsylvania. The decision of the case was calculated to
appeal to the imagination. It did. Robert R. Livingston,
then the first secretary of Foreign Affairs of the American
Confederation, writing to Lafayette then in Europe, under
date of January 10, 1783, felt justified in informing him
that "the great cause between Connecticut and Penn
sylvania has been decided in favor of the latter." The rea
son why the item would interest his noble correspondent as
well as humble believers in peaceful settlement, then and
now, Livingston himself stated : "It is a singular event."
Should we ask why, Livingston would inform us as he

did Lafayette, that "there are few instances of independent
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states submitting their cause to a court of justice." True,
but what of it? "The day will come," Livingston went on
to say, and I may add that the Sun of that day is already
on the horizon, "when all disputes in the great republic of
Europe will be tried in the same way, and America be

quoted to exemplify the wisdom of the measure." The states
were, in Livingston's opinion, independent, although bound
together by the Articles of the Confederation. Differing
largely in size, in population, in importance, and differing
even more in their interests they felt it necessary for their
prosperity, if not for their peace, to come more closely to

gether. The Congress was at best but a legislature without
power to compel or to persuade the states to comply with its
resolutions ; the executive department of a government was
lacking and there was no judiciary. Each state had these
three branches of government, and the question was as to
the possibility, propriety or expediency of strengthening the
Union and providing it, to the extent of the delegated
powers of Sovereignty, with a government of the three-fold
division for the exercise of these powers of a general
nature, the States witholding the powers of a local nature
not granted and which they meant to exercise by themselves
and in their several interests. The States made up their
minds to the venture. In the Summer of 1787 the delegates
of 12 of the 13 states met in convention at Philadelphia�
Rhode Island held aloof for the nonce�and agreed upon a

draft of a more perfect union. The convention transmitted
the Constitution, for such the instrument of Union and of
Government thereunder was called, to the Congress of the
Confederation, which in turn sent it to each of the 13 States
with the request that it be laid before a special convention
of each of the states chosen for the express purpose of con
sidering and ratifying it, if the proposed Constitution for
the states in their united capacities should appeal to each
of the states in their individual capacities. The Constitu
tion was to go into effect when ratified by nine states and
for the other states when and as they should do so. Eleven
of the 13 did so in the course of the year following the con

vention in Philadelphia ; North Carolina hesitated but made
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up its mind to join the government organized under the
Constitution of Rhode Island after longer hesitation like
wise ratified and entered the union. In the first two years
of Washington's administration there was a union of the 13

states, and today the Union consists of no less than 48.

Each of the 48 has, as had each of the 13, a government
of its own consisting of a legislative and executive depart
ment and a judiciary, and the government of the Federal
Union possesses likewise these three departments. The
government of the United States is supreme within the
powers of sovereignty delegated expressly or by necessary
implication by the states, and each state is sovereign in the
possession and exercise of the powers withheld from the
grant and reserved to the states.

Our immediate interest is in the peaceable settlement
of disputes between the states and I pass at once to this
phase of the subject. When on August 6, 1787, the first
draft of the proposed Constitution was laid before the
Federal convention by the drafting committee�the dele
gates of the day called it the committee of detail�it con
tained a ninth article which reproduced in its essentials the
provisions of the ninth of the Articles of Confederation
concerning suits between the states, and it vested the exer

cise of the jurisdiction in the Senate as the representatives
of the states of the proposed Union. John Rutledge, a dis
tinguished statesman and lawyer of South Carolina, at the
time Chancellor of the Court of Equity of his state and
destined to become Chief Justice of the Supreme Court of
the United States, objected to the article as unnecessary as

the states were now to have a supreme court to which
appeals might be made from judgments of the state courts
involving their general interests which were to be trans
ferred to the Federal Government. He therefore proposed
that the Supreme Court of the states in their united capaci
ties be vested with the jurisdiction of the controversies
between the states in their individual capacities. James
Wilson, a delegate from Pennsylvania and destined to be
come a justice of the Supreme Court, remarked that the
judicial was the better remedy. The laymen who took part
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in the discussion, Mr. Gorham, a delegate from Massachu
setts, and Mr. Williamson, a delegate from North Carolina,
stood for arbitration by temporary tribunals under the
Confederation and the proposed article, and they expressed
the opinion that cases might arise in which the older
method would be preferable to the newer. The lawyers
had their way. The ninth article of the proposed Consti
tution was rejected and in the end the whole of the jurisdic
tion which the Congress could exercise under the ninth of
the Articles of Confederation was transferred to the Su
preme Court of the United States.
The "superior" between the nations lacking in Francis

of Vitoria's day had not been found ; it was created by the
far-sighted men of a later day. The "superior" of the new

world was not a prince, not a person. It was law ; and the
States of America, unwilling to prostrate themselves before
prince or potentate, created the Supreme Court of the
United States in the exercise of their sovereignty, to which

they consented of their own free will, to submit those con

troversies which, in other lands of an earlier day without
the court of a superior, had constantly resulted in war.

Arbitration between the independent states of America

had, as in the past, disappeared before a permanent court
of justice.
The force suit had given place to the law suit within a

vast space of territory destined to assume the proportions
of a continent.



"ACT OF GOD AND THE PUBLIC ENEMY"

As Applied to Common Carriers

By CLARENCE U. McELROY

IN the early days of the common law the bailee must of

necessity have a liability, because he was the only person
who could sue for the goods bailed, should he lose posses
sion of them.1 This is the very basis of the later theory
that the bailee could sue because he was answerable to the
bailor. The right of the bailee to bring suit is based upon
the theory of possession, and hence the bailee may have a

possessory remedy. Hence it was no excuse for a bailee
to say that he had been robbed of the goods or that he had
lost them without fault for the damnum fatale of the
Romans does not apply. It seems generally agreed in
modern jurisprudence, that the liability of the bailee rests

primarily upon the contract of bailment, express or im

plied. The obligations implied by law vary according to
the nature of the bailment.
Therefore, today when an individual or corporation is

sued for an alleged injury or loss to the personal property
of the owner�speaking broadly, it is a defense for the
defendant to say, that although the injury or loss was

suffered, still he is not responsible, because to no extent
and in no way was it his fault, and the defendant is held
liable or escapes liability as the court may determine from
all the facts proven at the trial, as to whether or not the
defendant was in fault through negligence or otherwise.
But this general rule does not apply to the common

carrier. His liability is unique. He is in a class by him
self�especially is this so as to the common carrier of
freight, as distinguished from the carrier of live stock and
perishable articles such as fruits, vegetables, etc., as to
which a different rule applies.
Subject to some exceptions, the carrier not only engages

to transport and deliver to the consignee the freight in-

1 "The Common Law," Oliver Wendell Holmes.
52
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trusted to him, but under the common law he is an insurer.
He not only contracts for a compensation to transport and
deliver the freight he receives, but he insures the trans

portation and delivery.
No matter what may happen to the freight enroute, if

he fails to deliver, he will not be heard to say the loss was

not his fault, it was not due to his bad faith, it was not due
to his negligence. The only defense ordinarily that the
carrier can interpose to escape liability is to say that the
loss or damage was not only not due to his fault or negli
gence, but it was due to the "act of God or the public
enemy." Inevitable accident is by no means synonymous
to the act of God.
"To make this defense available the act of God or the

public enemy must have been the direct or immediate cause

of the loss. It seems to be true, of course, that the carrier
is always liable for a loss or injury resulting from its own

negligence, and when its negligence intervenes it can not

discharge itself by showing that it was occasioned by the
act of God. If by its negligence property committed to it

is brought under the operation of natural causes that
work its distruction, it is responsible. So also if but for
its neglect the loss or injury would have been avoided.
The rule is the same in reference to the act of a public
enemy. The burden of proof is on the carrier, therefore,
to not only show that the act of God or the public enemy

was the immediate and proximate cause of the loss or

injury, but also that it exercised the requisite care and

diligence to protect the goods from the operation of such
causes. But it has been held that where it is shown that
the loss of goods in the carrier's possession was due to the
act of God or the public enemy, the burden is on the oppo

site party to establish the negligence of the carrier."

What is, and what is not, an act of God is to be deter

mined by the court; whether the loss was, or was not

proximately caused by the act of God, is also for the court;
and whether or not there was intervening negligence on

the part of the carrier which caused the loss, is also for

the court.
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So it is that every case stands on its own bottom. The
books are full of adjudicated cases which it would be profit
less to cite in a short article such as this. Likewise if the
defense is that the public enemy caused the loss, it is up
to the court to decide whether the enemy was a public
enemy in contemplation of the law. When we come to the
final analysis of the law allowing the carrier to plead in its
defense the act of God or the public enemy, and come to see

upon what principles they both rest, the whole question
becomes perfectly plain. The adjudication of the actual
cases which have been before the courts may have brought
about confusion and conflicting authority, but the reason

for the rule is clear. The difficulty is not great to deter
mine what is the act of God, a lightning bolt, a furious

tornado, an overwhelming flood, and such uncontrollable
events are the act of God. The complication generally
arises in deciding whether or not the storm or the flood
or the lightning are the proximate cause of the loss.

The old case of Blythe v. Denver and Rio Grande Rail
road Company, 15 Colo., 583, illustrates very well the ques
tion of proximate cause. In that case the plaintiff shipped
a lot of gold and silver watches over the defendant's rail
road. The watches were put in the company's car in which
was a stove to heat the car and a lamp to light it. A storm
of terrific violence actually blew the engine and the cars of
the train off the track, and turned them upside down. The
fire in the stove set the car on fire and destroyed it and its
contents, including the watches. The owner of the watches
brought suit. He made no complaint that the fire and
lamp in the car was negligence. The evidence showed that
the storm was so violent that the railroad employes could
not stand erect, and could not possibly quench the fire so as

to save the watches. The plaintiff did not contend that the
storm was not the act of God, but sought redress for his
loss upon the contention that the storm did not destroy the
watches but that the fire did, and the fire was a human
agency and not the act of God, all of which was true. The
Supreme Court of Colorado held that the plaintiff could
not recover, and that although the fire destroyed the
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watches nevertheless the storm�the act of God, was the
proximate cause of the loss.

So in cases where the defense of the carrier is that the
loss was caused by the public enemy, the question before
the court generally is, as to whether or not the destroyer
was a public enemy in contemplation of the law. The act
of no enemy, other than the public enemy, would excuse

the carrier for the loss. The rule is harsh but salutory.
The carrier has supreme control of the goods, the shipper
is not present, he is powerless to protect his property. If
a loss occurs by theft or robbery or by bandits, the old

English idea was that the carrier might be in collusion with
the thief, or lay to the robber a loss occasioned by its own

negligence or want of care, and so the rule was established

many years ago, that the carrier could only defend when

sued, upon alleging the fact that the loss was occasioned
without its fault by the public enemy, and what is the pub
lic enemy must be determined by the facts of each case.

During the Civil War a man shipped some money- by
Adams Express Company to Nashville. Enroute the car in
which the money was being transported was captured by
Gen. John H. Morgan and his men, and the money was lost

by the carrier. The Kentucky Court of Appeals held that
the carrier was not liable, as Morgan was a public enemy
in legal contemplation. Bland v. Adams Express Co., 62

Ky. (1 Div.), 232. (1864.)
Now to be perfectly frank, the above general dissertation

is presented in order to suggest to the legal historian the

question, why is a vis major an overwhelming manifesta
tion of natural forces, such as lightning and storm and
flood and earthquake called by the law "the act of God."
All the courts so far as I know, accept and use the term,
without inquiry into its origin or definition of its historic

meaning.
If a tornado sweeps a train of cars from the track and

utterly destroys its contents, it is an act of God. What
is the gentle breeze which only stirs the tree tops? If the
flood which sweeps to utter destruction everything in its

path is an act of God, what is the gentle shower which
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brings life to the flowers blooming in the garden or the

grass growing in the field? Manifestly, both the storm

and the zephyr, the flood and the shower, are alike the act

of God according to popular belief. But why the one brings
ruin and the other brings blessings, and why there is evil

in the world is a vexed question, older than Job and as

unsolvable as the riddle of the Sphinx.
The earliest use in the books of the phrase "Act of God,"

seems to be by Sir Edward Coke in his report of Shelley's
case, 1581, in which he uses the expression in reference to

the death of a man. The expression is found seven times in

Shelley's case, always used in the same connection. Here
and there in Coke's Reports the phrase is found now and
again. In 1619 it appears in Hyde v. Williams (Palm. 548)
in which the court, in deciding that the death of a borrowed
horse excuses its return, said, "Lessee covenant a repairer,
il repayrera, coment eschy per act de Dieu."

In Shelley's case the report reads, "When the means ap
pointed by law to perfect any act becomes impossible by
act of God, without any default in the party, he shall not
be prejudiced." Following this there are citations of
cases in 40 Edward III, in which a man had been excused
because of inevitable accident, such as a tempest. The
idea of inevitable accident as an excuse in a tort action
appears much earlier in the law, and is set out in the case

of the Thorns (Year Book, 6 Edward IV, Mich. pi. 18), in
which Choke, J., said, "if the thorns of a great tree had
been blown down, he might have entered the defendant's
land to take them, because the fall was not his act, but the
act of the wind." 2 The theory of the inevitable or un

avoidable accident was that it befell without any act of the
defendant, and Coke uses the words "act of God" as

equivalent to "accident so inevitable, that by no providence
or industry of him who is bound, it can be prevented."
Hence it will be seen that an "act of God" may have been
originally an interpretation of a certain kind of "inevitable

2 Holdworth's "History of the English Law.:
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accident," and there is authority for believing that the
phrase is an innovation by Sir Edward Coke.3
The first action brought against carriers for the loss of

goods, as a matter of public policy, was an action ex

delicto;2 and in matters of tort, an inevitable accident was
an excuse well established as early as the reign of Edward
III. But in the course of two centuries the action of tres
pass on the case, which was the first form of action to be
brought against the carrier, had developed into the action
of assumpsit, and the defense which had originally been
good to the tort action was still held good although the
action had come to be conceived as one ex contractu.

Meanwhile, the courts of 1926, following in the wake of
the courts for centuries in the past, go placidly on their
way, solemnly determining whether or not a given disaster
is, or is not, the act of God, and determining the liability
or non-liability of a defendant according to whether the
cause of the loss is proximately due to the act of God.
The rule established centuries ago and still adhered to,

which excuses man for the act of God is a just and a wise

rule, but whether or not the lightning bolt and the storm
and the floods which causes the disaster is indeed an act
of God�as believed by the ancient world, and as widely
believed by the modern world, I leave each reader to deter
mine for himself.
Meanwhile, the carrier will continue to shield itself

from liability by pleading that the disaster was caused by
the act of God or the public enemy, which two manifesta
tions of power are "thus placed in curious fellowship by the
law.

3 Lourie, C. J., in Hays v. Kennedy, 41 Pa. 378.
2 Holdworth's "History of the English Law."



BOOK REVIEW
INTRODUCTION TO THE STUDY OF LAW�by Edmund M. Mor

gan. Callaghan & Co. 1926. P. 187.

Although the purpose and limitations in scope of this
book have not been set forth in any preface, it is clear that
it is intended as an aid to students beginning the study of
law. In it the writer includes a short history of the Eng
lish and American courts; deals briefly with the nature
and sources of law, and with the subdivisions of law ; traces
in slightly more detail the procedure, forms of action, and
pleadings at common law with some suggestions as to statu

tory modifications; sets forth a few essential and neces

sary bits of information on how to read and abstract cases ;
and in closing presents a rather complete classification of
the various repositories of the law with some extremely
valuable suggestions as to their use. The forms of the
common-law actions are added in an appendix.
It is probably more difficult to write a good introductory

book of this kind than it is to treat a topic of the substan
tive law in detail, since the former requires careful general
ization from a large quantity of material so as to make no

inaccurate impression on the reader, while the latter can

always be made clear and accurate by a detailed reference
to statutes and decisions. A danger also lurks not in what
is contained in the former but what is left out, for the first-
year student has no background for a proper interpreta
tion of the generalizations in any case. For these reasons

law schools have not recently made much use of these in
troductory books and seem to be more satisfied with the
results obtained by beginning the study of law in medias
res. Now what Professor Morgan intended was not a

juristic survey of the common law. What he has done is
rather to set forth briefly the history of courts and pro
cedure at common law and to avoid the dangers of gen
eralization so far as possible.
Chapter II on the nature and sources of law is not so

extensive as the treatment of topics in the other chapters,
and the topics treated in Chapter III might well have been
worked out and explained in more detail. Chapter IV on

procedure would seem to be more directly helpful; and in
58
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Chapter V on the forms of action the writer gives a more

extended treatment of the substantive law and deals to a

greater extent than in the previous chapters with the
authorities. Yet why is the substantive law so considerably
disregarded, especially when the common-law forms of
action and common-law pleading as such are taking a

secondary place on account of modern codes and simplified
pleading? There is probably a good answer in saying that
the substantive law can be accurately understood by the
student only by means of the courses in the law school and
that some preliminary knowledge of forms and procedure
at common law may be more helpful. Indeed, Professor
Morgan seems to have written his book around the history
of procedure and forms of action at common law. Chap
ter VII on "How to Read and Abstract a Reported Case"
is valuable to every student ; but it is unfortunate that the
writer did not extend this part at least so far as to approx
imate what Professor Levitt has put recently into his

pamphlet on the study of law. The chapter on the "Repos
itories of the Law and Suggestions for Using them" is the
most valuable part of the work. Few students seem to
know much about law books at the beginning; and it is

only by hard labor that they acquire the information neces

sary to their proper use. Here the writer has done a serv

ice, as he has done also in giving in the appendix the forms
and wording of the important writs at common law.

No student beginning the study of law will make a mis
take in procuring this little book and in reading it carefully
and thoroughly.

Frederick J. de Sloovere.

THE LAW AND PRACTICE OF PATENTS IN CANADA�by F. B.

Fetherstonhaugh and H. G. Fox, published by The Carswell Co.,
Ltd., Toronto. ?17.50.

Starting with a short sketch of the origin and history
of patents and a condensed statement of the requisites of

a valid patent the authors proceed for over 500 pages to

consider patent litigation.
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It is repeatedly pointed out that Canadian patents depend
on specific legislation and so differ from those of England
based on common law as modified by the statute of mon

opolies. The authors consequently insist that English cases

are not controlling in Canada. Nevertheless the chief value
of the book is as a digest of English patent cases. Evi

dently the bulk of Canadian patent litigation is not large,
so that a review of the law as made by Canadian cases alone
would be quite incomplete. The table of cases cited num

bers about 1,400, but almost none of them are quoted and

very few are adequately treated in the text, which in gen
eral has very little statement of reason or theory but is
content with a short statement of a principle and a foot
note reference to a case.

The reader trained in the patent law of the United States
will be impressed with the close correspondence between
our law and that of Canada, or at least the law as set out

by the authors. The United States reader will be uncer

tain whether the case cited is Canadian or English until
he has actually seen the report, since the useful table of
abbreviations distinguishes the United States reporters
but not the English, and the authors are seldom careful
to indicate whether the Canadian courts have established
a principle or it is deduced from English holdings.
Very few United States cases are cited. Although much

of the act of 1923 was patterned after our statutes the
authors admit only that the Canadian courts follow the
United States courts with respect to reissues and some

phases of license.
We could have wished for more concerning procedure in

the Patent Office under the new law of 1923, but the only
help here is in brief and inadequate notes interspersed with
the Rules of Practice in a few pages in the appendix.
The forms include a very full set of the various papers

employed in litigation. They are much simpler than our

own pleadings. As presented they are clear and interest
ing, but obviously to use them requires a grounding in the
method of practice in the Provincial and Dominion courts.
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The following sentences show something of the style of
the book: "The allegation that the specification is insuffi
cient or that it is impractical or inoperable is one of the
most frequent objections raised in patent actions." "It is
no defense to plead a jus tertii, e. g., that the patent sued
upon is the property of a party not joined as plaintiff." "If
one of the objections should be want of novelty by reason

of prior patents, the definite grounds of such allegation
should be set out together with particulars as to what
claims of the plaintiff's patent are thereby affected." "The
tendency of the claims is not to extend but to limit the in
vention described in the specification."
A reading of the book forces the mind to restate and com

pare our own law. There is very little cross reference.

Many principles are repeated under different heads so that

each chapter is relatively complete in itself. As a reference
book it will make a good means of finding English cases on

points to be argued or established and it may be taken as

an authoritative prognostication of what the Canadian
courts may some day hold.

Karl Fenning.



Georgetown LawJournal
Published Quarterly During: the Academic Year by the

GEORGETOWN UNIVERSITY SCHOOL OF LAW

Subscription Price, $2.00 per annum 50 Cents Per Number

HENRY L. WALKER, Editor-in-Chief

C. W. TOOKE, Faculty Adviser

Editorial Staff

BARRON FREDRICKS, Associate Editor

ALEXANDER HERON, Book Review Editor

Allen J. Krouse
Lester Thomas Murray
Thomas F. Shebell
Frank W. Glenn

Victor J. Colombo
Leonard J. Ganse
Joseph Rouse
Robert Pontzer

P. J. Cavanaugrh
Stanley J. Kapa
Francis C. Brooke
Donald L. Stumpf

Business Staff

FLORAN J. BOLAND, Business Manager

JOHN T. WALSH, Advertising G. BAKER SCHROEDER, Circulation

George J. Williams
Francis P. Lynam

W. Wiley Sandusky
Robert I. Hayes

CONTRIBUTORS TO THIS ISSUE OF THE JOURNAL

Hugh J. Fegan, A. B., 1901, A. M., 1902, LL. B., 1907, Ph. D., 1916,
Georgetown. Professor of Law, Georgetown University, 1911.
Assistant Dean, Georgetown Law School, 1919-.

Elbridge Colby, Ph. D., Captain of Infantry, United States Army;
formerly on duty with the General Staff in Washington, now stationed
at Fort Howard, Maryland. Author of "The Profession of Arms," and
many articles in legal periodicals on military and on international
law.

James Brown Scott, A. M., LL. D., J. U. D., D. C. L., Professor of
International Law, Georgetown Foreign Service School; President,
American Institute of International Law; Chairman, Committee on
International Law of the American Bar Association; Secretary, Car
negie Endowment for International Peace; President, L'Institute de
Droit International; former Solicitor, Department of State; Legal
Adviser, Washington Limitation of Armament Conference, 1921; Cor
responding Member of French Academy; Author of numerous books
on international law.

Clarence Underwood McElroy, A. B., was a member of the Kentucky
General Assembly, 1877-85; Trustee, University of Kentucky, 1893-95;
Member, Kentucky Tax Commission, 1909-21; President, Kentucky
Bar Association, 1902-03; Chairman, Kentucky Board of Bar
Examiners, 1918-.

Frederick J. de Sloovere, A. B., LL. B., S. J. D., Professor, George
town University Law School; History and Institutes of Roman Law,
Graduate Department, Georgetown University School of Law.

Karl Fenning, M. A., LL. B., M. P.L., is Assistant United States
Commissioner of Patents.

62



NOTES ON RECENT CASES
CONSTITUTIONAL LAW�Federal Control Over Intrastate Com

merce.

The United States Supreme Court has recently forged another link
in the chain of decisions by which the policy and purposes of the
Interstate Commerce Act and the Transportation Act have been sus

tained. The decision referred to is Colorado v. United States, de
cided May 3, 1926.
The Colorado & Southern Railroad was a Colorado corporation,

owning and operating in intrastate and interstate commerce a rail
road system located partly in Colorado and partly in other states.
The company owned a narrow gauge line, physically detached from
other properties of the company, and operated in both intrastate and
interstate commerce as a part of the system by means of connections
with other railroads.
The Colorado & Southern applied to the Interstate Commerce Com

mission for permission to abandon the line, in accordance with the

Transportation Act, Sec. 1, par. 18-20. As provided by the act, the
Interstate Commerce Commission notified the State of Colorado of
the application, and representatives of that state appeared at the
Commission's hearing and opposed the application. After a hearing
and a rehearing, the Commission issued a certificate that present and
future public convenience and necessity permit the abandonment. The

grounds for the issuance of the certificate, as found by the Com

mission, were that local conditions were such that public necessity
and convenience did not require continued operation; that for years

operation of the branch had resulted in large deficits; that the com

pany would have to make good these deficits, and that continued opera
tion would thus constitute an undue burden on interstate commerce.

The State of Colorado then filed a bill in the United States District
Court for Colorado, to enjoin the execution of the certificate. The
bill was dismissed and the state appealed. The Supreme Court, in
an opinion by Mr. Justice Brandeis, sustained the order of the Com
mission.
The state contended that the Interstate Commerce Commission had

no power to authorize the company to abandon, as respects intrastate
traffic, a part of its line lying wholly within the state. The state

urged that the provisions of the Transportation Act under which this

order was issued could not constitutionally extend to such a case as

the one at bar. Mr. Justice Brandeis, in answering this contention,
said:
"Congress has power to authorize abandonment, because the state's

power to regulate and promote intrastate commerce may not be

exercised in such a way as to prejudice interstate commerce * * *.

The exercise of Federal power in authorizing abandonment is not an
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invasion of a field reserved to the state. The obligation assumed by
the corporation under its charter of providing intrastate service on

every part of its line -within the state is subordinate to the perform
ance by it of its Federal duty, also assumed, efficiently to render trans

portation services in interstate commerce."
The theory of the court is briefly this: A transportation system

such as the Colorado & Southern, rendering both intrastate and inter

state service, must be considered as a single instrumentality, per

forming two separate functions. Over the interstate function the

Constitution gives Congress complete and paramount control. In the
exercise of this control Congress may, and must, exercise control over
intrastate service where it directly or indirectly affects the interstate
service. Were this not so, the power of Congress would not be abso
lute�its authority to regulate interstate commerce would be limited
and circumscribed.
The facts as found by the Commission showed a clear burden im

posed by the operation of this branch, upon interstate commerce.

The deficits resulting from its operation must be met by the Colo
rado & Southern, an interstate carrier. Such deficits, naturally, lower
the net operating income of the road as a whole. This might obviously
have the effect of necessitating an increase of rates upon the interstate

business, or might prevent a reduction thereof. Too, it may force
the road to curtail its interstate service, or reduce its outlays for

facilities, thereby lessening its efficiency as an interstate carrier.
If Congress, acting through the Interstate Commerce Commission,

were unable to prevent a millstone like this from being placed about
the neck of an interstate carrier, then its absolute authority over

interstate commerce would indeed be illusory. But the court unani

mously agreed that the Federal control over interstate commerce fully
justified the order of the Commission.

This decision follows the same reasoning and applies the same

principle as a number of other decisions in cases affecting the power
of Congress to control intrastate commerce incidentally to the regu
lation of interstate carriers.

Perhaps the most important of these was Railroad Commission of
Wisconsin v. Chicago, Burlington & Quincy Railroad, 257 U. S. 563,
decided in 1921. In that case the court held that an order of the
Interstate Commerce Commission granting a horizontal increase of
passenger rates on intrastate traffic in Wisconsin, despite a "2 cents

per mile" statute in that state, was an incident to the effective con

trol of the interstate system, and was within the Federal power over
interstate commerce. The facts of the case showed that the state
fare was so low, in comparison with the interstate fare fixed by the
Commission, as to constitute an "undue, unreasonable, and unjust dis
crimination" against interstate commerce. Chief Justice Taft in
delivering the opinion of the court, said:
"Congress, as the dominant controller of interstate commerce, may
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restrain undue limitation of the earning power of the interstate sys
tem in doing state work."
This doctrine was applied to another state of facts in 1923, in

RaMroad Commission of California, v. Southern Pacific Co., 264 U. S.
331. The Railroad Commission of California ordered three interstate
carriers which had termini in Los Angeles, to abandon their respective
stations and join in building a new union terminal. The court held
that a change involving such expense and likely to impose such a

burden on interstate commerce, could not be permitted, even with the
consent of the carriers, without a certificate of public necessity and
convenience from the Interstate Commerce Commission under Section
402, paragraphs 18-21 of the Transportation Act.

So also the court recognized the constitutionality of the exclusive
control over the issuance of securities by interstate carriers, which
Sec. 20 of the Transportation Act vested in the Commission, in Venner
v. Michigan Central Railroad Co., decided April 26, 1926.
Interstate Commerce Commission v. Goodrich Transit Co., 224 U. S.

194, sustained the validity of. the Interstate Commerce Act in requir
ing a carrier doing both interstate and intrastate business to render
accounts to the Interstate Commerce Commission of all its business.
Mr. Justice Day in that case stated that the requirement of reports
concerning the intrastate business was not a regulation of intrastate

commerce, but was a necessary measure in order for the Commission
to exercise its control over the interstate operations of the carrier.
It has been held that even explicit charter provisions must yield

to the paramount power of Congress to regulate interstate commerce.

Thus, in New York v. United States, 257 U. S. 591, it appeared that

by its charter the New York Central Railroad had been obligated
not to charge a passenger fare of more than two cents per mile

between Albany and Buffalo. The court held that the power of Con

gress to remove unjust discrimination against interstate commerce

transcended this charter provision.
In Dayton-Goose Creek Railroad Co. v. United States, 263 U. S.

456, a recognition of the effect upon interstate commerce of the use

of the same instrumentality in intrastate commerce, was the ground
upon which the validity of the recapture clause of the Transportation
Act was sustained as applied to surplus profits derived from intra

state operations.
It is to be noticed that the principal case is unlike Texas v. Eastern

Texas Railroad Co., 258 U. S. 204. In that case the road operated solely
within the state, and had no financial connection with any interstate

carrier. The order of the Interstate Commerce Commission for aban

donment was held valid to stop interstate traffic over the road, but
was held ineffectual to cause abandonment of the intrastate traffic

thereon. This decision was of course reasonable, since continued

operation in intrastate service could not, by any possible chance, have
had any financial or other effect on interstate commerce. But in
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Railroad Commission of Texas v. East Texas Railroad Co., 264 U. S.

79, it was held that a wholly intrastate carrier can not, in the absence
of contract, be compelled by the state to continue operating its lines
at a loss when there is no reasonable prospect of a future profit.
To compel it to do so would be a deprivation of property without due
process of law, and violative of the Fourteenth Amendment.

It can be seen from the foregoing cases that the Supreme Court
has adopted to the fullest the words of Chief Justice Taft in Dayton-
Goose Creek Railroad v. United States, supra:
"In solving the problem of maintaining the efficiency of an inter

state railway system which serves both the states and the Nation,
Congress is dealing with a unit in which state and interstate opera
tions are often inextricably commingled. When the adequate main
tenance of interstate commerce involves and makes necessary on this
account the incidental and partial control of intrastate commerce, the

power of Congress to exercise such control has been clearly es

tablished."
H. L. W.

CONSTITUTIONAL LAW�Regulations by Administrative Officers.

The authority of an administrative officer to make regulations
under a statute is frequently overstepped, and the officer may often

promulgate regulations under a statute on the assumption that he
has a right to do so, when the statute does not expressly grant such
a power. This is well illustrated in the very recent case of United
States v. Zenith Radio Corporation et al, 12 Fed. (2d ed.) 614�the

prosecution charges that the defendant used and operated certain

apparatus for radio communication not under and in accordance with
a license such as described in the general sections one and two of the
act. Another count charged the defendant corporation with broad
casting on a wave length of 329.5 meters at a time not covered by the
authority in the license.

The provisions of the license in question are:

"This station to be operated only on Thursday nights from 10 to
12 p. m., central standard time, and then only when the use of this

period is not desired by the General Electric Co.'s Denver station.
This license is also issued conditionally upon the avoidance of inter
ference with other stations.

"In view of special conditions the station is authorized to use for
communication exclusively with stations licensed by the United States
the following additional wave lengths under 600 or over 1,600 meters :

Meters, 332.4."
The broad provisions of the sections of the act in question are :

Section 1 prohibits the use of the radio apparatus except under and
in. accordance with a license granted by the Secretary of Commerce.
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The use of the apparatus in violation of this provision is made a mis
demeanor, punishable by fine up to $500 and forfeiture of the appa
ratus.

Section 2 of the act provides that the license shall contain the re

strictions, pursuant to the act, on and subject to which the license is
granted. It is provided that the license "shall state the wave length
or the wave lengths authorized for use by the station for the pre
vention of interference and the hours for which the station is licensed
for work." And further: "Every license shall be subject to the regu
lations contained herein and such regulations as may be established
from time to time by authority of this act, etc."
Now under section 4 of the act there are certain regulations as

to wave lengths, division of time, restrictions and penalties. Regu
lation 12 provides that the Secretary of Commerce can make a division
of time only when there would be interference with the work of mili

tary and naval stations that operate in close proximity with private
and commercial shore stations. It is the opinion of the court that
the defendant can not be held for a violation of regulation 12 because
the Secretary had apparently no authority to set time limits, except
for the military and naval stations, and in doing so was attempting
to make regulations which he had no authority to make. An exami
nation of the act will show that there is no express grant of power
to the Secretary to establish regulations. "The Congress has withheld
from him the power to prescribe additional regulations."
As to the other count of the prosecution, charging the defendant

with using a wave length at a time not covered by the authority in

the license, regulation 15 sets limits as to wave lengths and this

section includes specific penalties for its violation different from those
in the general provisions of sections 1 and 2. However, the prosecu
tion does not seem to be based on a violation of regulation 15, which
provides specific penalties for its violation, but rather on the broad

provisions of sections 1 and 2, which provide penalties of their own.

And, as the court points out, "each of the acts of the defendant, relied
upon by the United States as the basis of prosecution, is within the

prohibition of the fifteenth regulation." But the court can not mete

out the penalty attached for the violation of such regulation, when

the defendant was charged with the violation of another section. And

it can not be said that the defendant had constructively violated any

provisions of sections 1 and 2 of the act, upon which the prosecution
is based, because the case must be plainly and unmistakably within

the statute. On this score the court did not make the case very plain,
and it would seem a fair criticism to say that the opinion as to the

second count of the prosecution for the violation of wave length is

rather shaded and obscure.

There are two inquiries of interest in this case: The first, whether
the legislature can delegate its power to make laws, and the other,
which was a question before the public mind, can the Secretary of
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Commerce regulate wave lengths? As to the second point, the deci
sion in this case was that he can not. But, as was said before, with
all due respect to the court making this decision, its analysis of the
case in this regard was not altogether clear, and the construction of
the statute is seemingly vague and ambiguous. In this regard it

might be added, as the court pointed out, "we must remember, in
considering an act of Congress, that a construction which might
render it unconstitutional is to be avoided." "A statute must be

construed, if fairly possible, so as to avoid not only the conclusion
that it is unconstitutional, but grave doubts upon that score."

To return to the other point involved�it is a well-known cardinal

principle, under the representative form of government, that the

legislature can not delegate its power to make laws. However, there
are certain things which the legislature might properly, but not

advantageously and conveniently, do itself, and must of necessity
authorize others to do for it. For example, it might duly confer the

right to the administrative heads of the departments to make regula
tions, within the statutes, to meet local conditions; the necessity for
which is to be determined outside the assembly rooms of the legisla
ture. But there seems to be difficulty in determining the dividing
line which separates legislative power to make laws and purely ad
ministrative authority to make regulations. It might be well, at this
point, to quote Chief Justice Marshall as saying, in the case of
Wayman v. Southard, 10 Wheaton 42:
"The line has not been exactly drawn which separates those im

portant subjects which must be entirely regulated by the legislature
itself, from those of less interest, in which a general provision may
be made, and power given to those who are to act under such general
provisions to fill up the details."
In this case, however, it is clearly seen that the Secretary of Com

merce was attempting to exercise the legislative power to make laws.
It is within his administrative authority to make certain regulations,
that is, "to fill up the details," but in this instance there was no grant
of power giving him the right to make regulations. And when the
Secretary tried to restrict the broadcasting of the defendant at a

certain time other than at a time or times when it would interfere
with military and naval stations, he was endeavoring to legislate or

make a law.

Exemplifying this authority to make regulations is the leading case

of United States v. Grimaud, 220 U. S. 506, where the defendant was
charged with driving and grazing sheep on the Sierra Forest Reserve
without a permit from the Secretary of Agriculture, as provided by
statute. Solicitor General Bowers in arguing for the Government
said: "The departmental regulation forbidding stock grazing on a

forest reservation without a permit from the department is a valid
exercise of administrative power." And, quoting from the opinion
of Justice Lamar in this same case:
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"It is impossible for Congress to provide regulations for various
and varying details of management and in authorizing the Secretary
of Agriculture to meet these local conditions, Congress was merely
conferring administrative functions.
"It must be admitted that it is difficult to define the line which

separates legislative power to make laws from administrative au

thority to make regulations."
In concluding, it seems well to quote the language of Mr. Justice

Matthews in Yick Wo v. Hopkins, 118 U. S. 356 :

"When we consider the nature and the theory of our institutions
of government, the principles upon which they are supposed to rest,
and review the history of their development, we are constrained to

conclude that they do not mean to leave room for the play and action
of purely personal and arbitrary power."

A. J. K.

CONTRACTS�Offer in the Alternative.

It was decided recently in the case of Candland v. Oldroyd, 248
P. 1009, that a general acceptance of an offer consisting of two
alternative propositions is not enough to make a binding contract.

The point involved arose out of this state of facts : Oldroyd, here
after called the appellant, owned a farm. For over a year prior to
the bringing of the suit, he had negotiated with Candland, hereafter
called the respondent, looking to the sale of the land, so that a great
deal of correspondence passed between the two. Finally on January
13, 1925, the appellant addressed the following letter to the re

spondent :
"I have considered your proposition, and will say I can not sell

on the terms you offered. I will sell for $1,300 cash down, or I will
sell for $1,400 on these terms: $150 down; $450 June 1, 1925; $400
November 1, 1925; $400 June 1, 1926. I will want 7 percent interest.
Kindly answer at once in regard to this, as I have another party con

sidering it."
On January 17, 1925, respondent replied to the appellant:
"Yours of the 13th received, and I note what you say. We have

been parleying so long on this deal we had better get it closed up,
so come over as soon as you can and we'll fix it up, I hope, satis
factory to both. While I am accepting your proposition at this time,
I feel sure you will be considerate in the final arrangements."
Whatever contract, if there was any, for the sale of the land is

indicated in the two letters quoted above. Was there such an offer
and acceptance as to constitute a binding contract? In arriving at
its decision that no contract was formed, the court subjected the
offer and "acceptance" to three tests:

(1) It is elementary, as the court points out, that in order to form
a contract, there must be a definite, understandable, and unequivocal
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meeting of the minds upon the terms of the contract. If any un

certainty or indefiniteness or ambiguity exists there is no contract

at all.

(2) It is well settled that an offer to do a certain thing or to sell
a particular article, conveyed to another by letter, with the offer

accepted by the one to whom the offer is addressed, such offer and

acceptance is a completed contract. But in order that the com

pleted contract may result, it is necessary that the acceptance agree

wholly with the offer made. In the words of the court in Potts v.

Whitehead, 23 N. J. Eq. 514:
"An acceptance, to be good, must of course be such as to conclude

an 'agreement or contract between the parties. And to do this it
must in every respect meet and correspond with the offer, neither
falling within nor going beyond the terms proposed, but exactly
meeting them at all points and closing with them just as they stand."

Applying this rule to the present facts, the case of the respondent
necessarily fails. To quote the decision:

"The offer made by Oldroyd to Candland was in the alternative.
The respondent could have accepted either, and, if he had done so,
in our judgment, there would have been a completed contract. The
respondent did not accept either of the offers made. He simply stated
that he accepted 'your proposition.' How could Oldroyd, or how
could anyone, determine that Candland accepted to buy for cash, or
that he proposed to buy on payments to be made at stated times? How
could Oldroyd determine, on receipt of Candland's communication of
January 17th, whether he had sold his farm for cash or on time?
We do not see how it can be said with any degree of certainty from
the writings�and the rights of these parties must be determined
from these writings�that the minds of the parties ever met on a

sale for $1,300 in cash or on a sale for $1,400 on time. There is
nothing in the letter of respondent Candland, save the statement
that he accepts 'your proposition,' indicating which of the offers he
had accepted."
On this point, see also Hutchison v. Bowker, 5 M. & W. 535 (1839).
(3) Finally in rejecting the acceptance, the court pointed out the

lack of mutuality. If the contract is to be binding upon one it must
likewise be binding on the other. If one party has a right to insist
upon specific performance, the other party to the contract must
likewise have the same right. "If Oldroyd had instituted an action
for specific performance," the court asks, "upon what theory could
he have enforced specific performance? Would it have been upon
the theory that Candland was to buy for cash or upon time? What
ever right Oldroyd might have had in an action of that nature must
and would have been adjudged and determined from the writing
found in the two letters."

D. L. S.
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INSURANCE�Insurable Interest in Stolen Automobiles.

At common law one who in good faith purchased a stolen chattel
held in himself a right to that chattel as against the whole world�

save the true owner.

The aforesaid right carried with it both an advantage and a bur
den. It conferred upon him a power of legitimate user in the stolen

article, along with a legal duty to deliver it promptly, intact, when
the true owner appeared and claimed it. His failure so to yield, or
his tender of the chattel in a condition substantially inferior to its
state when he received it, rendered him liable to a suit for conversion.

(25 Standard Proc. 55.)
Did this innocent possession, then, carry with it a right which

could be legally protected by insurance? In other words, has an inno

cent, bona fide vendee, who guilelessly purchases a stolen chattel
from a thief, an insurable interest in it? Mr. Justice Andrews com

ments and says: "It would seem, therefore, that whenever there is a

real interest to protect, and a person is so situated with respect to
the subject of insurance that its destruction would or might reason
ably be expected to impair the value of that interest, an insurance on

such interest would not be a wager within the statute, whether the
interest was an ownership in or a right to the possession of the prop

erty, or simply an advantage of a pecuniary chatatoter having a legal
basis but upon the continued existence of the subject." (Elliot on

Insurance, p. 42.)
Lord Eldon, explaining the point in Lucena v. Crawford, (2 Bos. &

Pul. N. R. 269, 323-324) stresses the fact that, in his opinion, this
very liability for conversion creates an insurable interest�if the inno
cent purchaser acquired the property bona fide and riot against public
policy.
Keeping in mind Lord Eldon's decision and seeing in the bona fide

vendee's possession of the stolen chattel at least an "advantage of a

pecuniary character having a legal basis but upon the continued exist
ence of the subject," we may logically conclude that the said vendee

legally held an insurable interest.
The advent of the automobile played havoc with the common law

principle stated in the preceding paragraph. It forced the legislatures
of several of our states to draw up and enforce statutes peculiarly
adapted to the particular situation created. These statutes, in brief,
demand that the would-be-purchaser of an automobile take certain

precautions, and proceed through a set formula of rules in con

summating the intended sale.
One of these statutes and its effect is shown in Morris v. The Fire

man's Insurance Co. cf New Jersey, a case decided by the Supreme
Court of Kansas on July 10, 1926. (247 Pac. Rep. 852.)
The action was by the Plaintiff Morris, the innocent purchaser of

a stolen Ford automobile, who had insured the ear with the defendant

company and upon its loss by theft seeks to collect the amount of his
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insurance. The insurance company pleaded that the plaintiff did not

have an insurable interest in the car by reason of the fact that,
according to the Kansas Statute (R. S. 8-117),. it is unlawful for any
person to buy an automobile from anyone except a regular dealer

having an established place of business, unless the seller is identified

by two acquaintances of the buyer, and unless he obtains from the
seller a bill of sale in writing, reciting a description of the car, its

make, style, year of model, and engine number, and giving the full
name and address of the seller, and signed also by the witnesses and

giving their addresses. Morris, knowing nothing of this statute, and
presumably taking Jones, the thief, to be the authorized agent of the
French Motor Company of Osage City, a town 30 miles from the

plaintiff's residence, did not obtain either a bill of sale from the said

Jones, or a personal identification of him (Jones) by two witnesses�

as required by statute. He deemed the actual delivery of the car

sufficient, and paid cash for it. The court, through Justice Dawson,
held that the aim of the statute cited was to minimize the possibility
of permanently depriving owners of automobiles of their property by
theft�and this, along with the fact that the plaintiff's violation of
the statute "rendered it virtually impossible for the defendant com

pany to recoup any sum it might pay him for the theft," precluded
the court from allowing that Morris had an insurable interest. Judg
ment was ordered for the defendant.

The question now arises as to whether, in the absence of any statute
to the contrary, the courts would favorably apply the common law
doctrine, giving an insurable interest in a stolen chattel to its bona
fide vendee, to the situation created by the automobile. The Morris
case seems to answer this query in the affirmative. The inferior court,
from which the defendant company had taken its appeal, had decided
that the presence of a warranty of "unconditional and sole ownership"
in the policy did not destroy the plaintiff's insurable interest. Judge
Dawson totally ignored this very important phase of the case, and
reversed the inferior court solely upon statutory grounds. By his
silence upon this point the justice has apparently assented to the view
of the Yale Law Journal, which says that the "sole and conditional
ownership" clause is usually held to be a mere warranty of good faith
on the part of the insured and not an absolute warranty of perfect
title. (32 Y. L. J. 497.)
Will a court, proceeding upon the unfettered principles of the com

mon law, grant the innocent purchaser of a stolen car an insurable
interest in that same chattel regardless of the fact that, in the very
contract upon which he bases his recovery, he warrants himself an
unconditional and sole owner? The law upon this point is quite
unsettled. Morris v. The Fireman's Insurance Company, supra, affirms
the proposition in an orthodox manner. A very interesting case,
Hessen v. The Iowa Automobile Mutual Insurance Company, decided
in the Supreme Court of Iowa on October 24, 1922 (190 N. W. 150),
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held that, upon the aforesaid facts, the innocent purchaser held no

such title as would enable him to justly claim an insurable interest in
the machine. In that case Justice De Graffe argues that the mere

fact of the machine being stolen forfeits any right the insured might
have under the policy�he says : "A person has no insurable interest
in a thing where his only right arises under a contract which is void
or unenforceable in law or equity." He also cites Warren v. The
Davenport Fire Insurance Company (31 Iowa 464), which case lays
down the principle that, if a person has no interest legal or equitable
in the thing insured, it is viewed in law as a mere wager, and the
courts will not enforce the contract.
If Hessen v. The Iowa Mutual Automobile Insurance Company is an

attempt successfully to stay the growing theft of machines, and at
the same time lend a helping hand to the much abused Insurance

Organization, then it would seem faulty. The cure will not be effected

by depriving each innocent vendee of a right which both the common

law and reason bestow upon him. "He has not acted against any

public policy in innocently purchasing an article which turns out to
be a stolen one." Iowa Law Bulletin, Vol. 8, p. 181.

Apparently the correct method to be used in successfully stemming
the stolen automobile traffic is legislation�similar to the Kansas
statute cited in Morris v. The Fireman's Insurance Company. By that
procedure the evil will be suppressed at its very source. The bona
fide vendee will know that, in order definitely to assure his obtaining
an insurable interest, he must perform certain conditions precedent.
The performance of these' conditions will place the state authorities
on guard�will ordinarily prevent the sale from completion if the car

is a stolen one�will give the insurance company a fighting chance to

recover the automobile if the thief has evaded the two preceding
safeguards.
Legislation, and legislation alone, will effectively produce the cure

so ineffectively attempted in the Hessen case. The court's error seems

to be that it aims at the individual punishment of each innocent pur

chaser; it seeks to punish, rather than prevent.
L. T. M.

INSURANCE Insurable Interest of Shareholder and Creditor in Cor

porate Property.

The case of Macaura, appellant, v. Northern Assurance Co., respond
ents, 1925 Appeal Cases, 619 (House of Lords) presents two interest

ing questions: First, whether a creditor can insure the property of

his debtor; secondly, whether a shareholder can insure the corporate
property.
The case was brought before the House of Lords on appeal from

an order of the court of appeals in Northern Ireland, affirming an

order of the King's Bench division upon an award of arbitration
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stated in the form of a special case. It appears that the owner of
a timber estate sold the whole of the timber thereon to a timber

company, in consideration of fully paid up shares in the company.

Subsequently, by policies effected in his own name with several insur
ance companies, he insured the timber against fire. The greater part
of the timber having been destroyed by fire, he sued the insurance

company to recover the loss, but the action was stayed and the matter
was referred to the arbitrators in pursuance of the conditions con

tained in the policies. The claimant was the sole shareholder in the

company and was also a creditor of the company to a large extent.
The arbitrators held that the claimant had no insurable interest in
the goods of the insured and disallowed the claim.
Lord Buckmaster in his opinion reviews the English authorities

bearing upon the questions involved in the case. As to the first

proposition Lord Buckmaster said:
"As a creditor his position appears to me quite incapable of sup

porting the claim. If his contention were right it would follow that

any person would be at liberty to insure the furniture of his debtor,
and no such claim has ever been recognized by the courts. In the case

of Morom, Galloway & Co. v. Uzielli, 2 K. K. 555-1905, where a creditor
for ship necessaries was held entitled to insure the ships the decision
rested upon the fact that the creditor held the right in rem against
the vessel, and the learned judge said that, 'in so far as the plaintiffs'
claim depends upon the fact that they were ordinary unsecured credi
tors of the shipowners for an ordinary unsecured debt, I am satis
fied that it must fail. The probability that if the debtor's ship would
be lost he would be less able to pay his debts does not, in my judgment,
give to the creditor any interest, legal or equitable, which is depend
ent upon the safe arrival of the ship.' That is in my opinion an

accurate statement of the law, and the appellant, therefore, can not
establish his claim as creditor."
The authorities in this country, as to whether a simple creditor has

an insurable interest in the property of the debtor, seem to sustain the
opinion delivered by Lord Buckmaster in Macaura v. Northern Assur
ance Company, supra. In the case of Vancouver National Bank v.

Law Union and Crown Insurance Co., 153 Federal 440, 1907, the de
fendant issued to G. Cone under the firm name of G. Cone Lumber
Co. its policy of insurance on certain lumber of the firm, the policy
being made payable to the plaintiff, Bank. It appears that the lumber
was destroyed by fire and the plaintiff sued on the policy. The court
held that the plaintiff was not entitled to recover, because it had not
then, nor at any prior time, any mortgage or judgment against the
firm, but merely held the promissory notes of the G. Cone Lumber
Company for moneys loaned or advanced, so that it stood as a general
creditor. Such creditor is without an insurable interest.
Under certain peculiar conditions simple contract creditors have

been held to have an insurable interest, as where the debtor is insol-
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vent, or has since died, and the estate constitutes a fund, as it were,
for the discharge of his obligations; or where the property has been

purchased upon the credit or responsibility of the person claiming the
interest. But a simple creditor, without a lien either statutory or

by contract, without a jus in re or jus in rem, owning a mere personal
claim against his debtor, has not an insurable interest in the property
of his debtor. Such contracts are void, as being against public policy;
but this principle does not apply after the death of the debtor as to

property liable for the debt, which, if destroyed, will result in a loss
of the debt. The real estate as well as personal property of a de
ceased debtor is liable for his debts, but the real estate cannot be

subjected to the payment of his debts until after the personality has
been exhausted. After the death of the debtor the debt is no longer
enforceable in personam. The proceedings to reach the property of
the estate of the deceased are in rem. The property of the debtor

takes the place of the debtor, and becomes, as it were, the debtor�

3 Brickel Dig. P. 464 sec. 148. In the case of Herkimer v. Rice, 27

N. Y. 163, the question arose as to whether an administrator of an

insolvent estate had an insurable interest in the real estate of the

deceased debtor. The court held that he did, and the conclusion was

based in great part upon the proposition that the creditors had such
an interest, which the administrator could protect by insurance for

them.
As to the second question involved in the case of Macaura v. North

ern Assurance Co., supra, the American authorities are in conflict

with the decision reached in that case. Lord Buckmaster in his opin
ion tries to differentiate the case from the previous English decisions,
saying:
"The authorities which have the closest relation to the present

case are those of Paterson v. Harris, 1 B. & S. 336, and Wilson v.

Jones, L. R., 1 Ex. 193. In the first of these cases a shareholder in
a company that was established for the purpose of laying a sub

marine cable between the United Kingdom and the United States,
effected an insurance upon his interest in the cable. The share

holders' insurable interest in the cable does not appear to have been

disputed, and the real question, therefore, was never argued. In

the case of Wilson v. Jones, supra, when another policy was ef

fected by a shareholder in the same company, it was distinctly held

that the policy was not upon the cable, but upon the shareholder's
interest in the adventure of the cable being successfully laid. It

was attempted by the underwriter to limit the insurance to an in

terest in the cable itself, which would have lessened the risk, but it
was held that this was not the true construction of the policy. It
was not argued that, if it were, the shareholder had no interest
to insure; but Willes, J., in the Exchequer Chamber, stated that the

plaintiff had no direct interest in the cable as a shareholder in the

company, and so far as I can see, this consideration it was that
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assisted the court in determining that the insurance was upon the

adventure, in which the shareholder had an interest, and not upon
the cable in which he had none."

There is some question whether a stockholder in a private cor

poration has an insurable interest in the corporation. The weight
of authority seems, however, to be that he has, and this is con

sistent with the rule which governs other cases. Stockholders in
a corporation organized for a pecuniary motive clearly have certain

rights of a pecuniary nature, growing out of their connection as

such with the company, and they might sustain a loss by the de
struction of the corporate property, more or less dependent upon
various circumstances. They have a right to share in the dividends
and in the final distribution of the corporate property, and it is the

right to share in the profit which constitutes the inducement to be
come a shareholder. A destruction or injury to such property might
materially affect both the amount of the dividends and the value of
the stock, especially if the entire property representing the whole

capital of the corporation were totally destroyed. Therefore, a stock
holder has such an interest in the preservation of the corporate
property, that he may, by an insurance contract, obtain indemnity
to the extent of his interest for the actual loss which he might sus
tain by injury or destruction of the property. Joyce on Insurance,
Vol. II, section 935. Seamen v. Enterprise Fire and Marine Insur
ance Co., 18 Fed. 250.

The general rule in this country seems to be that a person who
has no title in the property and has neither possession nor right of
possession has an insurable interest therein, provided, that he may
suffer a pecuniary loss in case of damage or destruction of the prem
ises by fire. Home Insurance Co. v. Mendenhall, 164 111. 458.
In the case of John Riggs, respondent, v. Commercial Mutual In

surance Co., appellant, 125 N. Y. 7, the subject of the insurance
was property of the Merchants Steamship Company. Tobias, as a

stockholder in that company, had no title to, lien, or property rights
in the Falcon, the ship insured. The court held that Tobias had an

insurable interest in the Falcon, and Andrews, J., said:
"It is difficult to perceive any good reason why, if a stockholder

could be insured on his share in a corporation against a loss hap
pening in the prosecution of a corporate enterprise, he could not
insure specifically the corporate property itself embraced in the
adventure and prove his interest by showing that he was a stock
holder."

In Welch v. Northern Assurance Co., 223 111. App. 77 (1921) the
plaintiff was the majority stockholder in the Welch Manufacturing
Company, an Illinois corporation. She procured a fire insurance
policy from the defendants insuring some of the corporate build
ings. The court held that the plaintiff had an insurable interest in
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the property, because she would suffer a loss from its destruction,
and recovery was allowed. And, in the Alabama case of Aetna In
surance Co. v. Kennedy, 50 South 73 (1909), the insured brought an
action against the defendant insurance company upon a policy is
sued on property belonging to the Union Publishing Company, a

corporation in which the, insured was a stockholder. The court held
the plaintiff entitled to recover since he had an insurable interest
in the property of the corporation, but ruled that the burden of

proof was on the plaintiff to show the value of his interest in the

property destroyed, that his interest is not measured by the value
of the property destroyed, because the property of the corporation
is liable first for the debts of the corporation, and that the only
interest held by the stockholder is a right to share in the distribu
tion of the proceeds after the payment of the debts of the corpora
tion.

The only case in America, which has reached the same conclusion
as that of the case of Macaura v. Northern Assurance Co., supra,
is the case of Phillips Beoket & Co. v. Knox County Mutual In
surance Co., 20 Ohio 174 (1849), but the reason given for the de
cision differs from the reason given in the English case. The case

held that when a building and the land on which it stands is the

property of an incorporated company, the stockholders of the com

pany can not insure the same as their individual property, in a

mutual insurance company. But the decision in this case was based

plainly upon the construction of the charter of the Knox Mutual
Insurance Co., section 9, which declared, "that if the insured have
a less estate than an unincumbered title in fee simple to the build

ing insured, and the lands covered by the same, the policy shall be

void, unless the true title of the insured and the incumbrances be

expressed in the policy and in the application thereof." In a later
case decided in Iowa in 1870 (Watrren v. The Davenport Fire in
surance Co., 31 Iowa 464), the assured were stockholders in the

Dubuque Lumber Company, a corporation for pecuniary profit, and

the property destroyed belonged to the corporation. The insurance
was upon the interest which the assured had in the property by
virtue of the capital stock therein owned by them. The court held
that the stockholders were entitled to recover, because they held an

insurable interest in the property of the corporation. The case of

Phillips v. Knox County Insurance Co., supra, was cited by the
counsel for the defendants, and they claimed it was a direct author

ity against the right of a stockholder to insure the property of the

corporation, but the court pointed out to the counsel for the defense

that in the case relied upon the decision was based on the construc

tion of the charter of the insurance company.
T. F. S.
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JUDGMENTS�Grounds for Collateral Impeachment.

A recent Minnesota case, Schendel v. Chicago, Milwaukee & St.
Paul Railway Co., 210 N. W. 70, presents an interesting decision

upon the right of a litigant to impeach collaterally a judgment ob
tained in a court of record of another state. The plaintiff sued as

special administrator to recover for the wrongful death of Andrew

Baker, a switchman in the defendant's employ. Among other de

fenses, there was a plea in bar setting up a judgment against the
defendant upon the same cause of action, obtained in an Iowa court

by a domiciliary administrator duly appointed in that state. In
his reply to this defense, the plaintiff alleged collusion between the

domiciliary administrator and the defendant, with intent to defraud
the dependents by procuring an inadequate settlement.
The Supreme Court of Minnesota held that the judgment ren

dered in Iowa was a bar, unless the plaintiff adduced proof of the
various allegations of fraud, collusion and conspiracy set out in the
reply to defendant's answer pleading the Iowa judgment obtained
against it. The court stated that under the law of Iowa, judgments
rendered in the courts of that state were subject to collateral at
tack for fraud in instituting the suit or giving the court jurisdic
tion, but not for fraud or perjury in determining the merits of the
cause of action (Cohn, Boer & Berman v. Bromberg, 185 Iowa,
298; Graves v. Graves, 132 Iowa, 199). As the plaintiff failed to

prove the fraud alleged, it was for the lower court to determine in
a new trial whether there was sufficient evidence of the fraud and
conspiracy alleged to invalidate the judgment obtained by the de
fendant in Iowa.
In this action the defendant claimed for the Iowa judgment the

full faith and credit granted by the Federal Constitution (Art. 4,
Sec. 1), to judgments of sister states and contended that it was not

open to the collateral attack made. The scope of the constitutional
clause cited has been held to declare the attributes and qualities
which judicial proceedings and records of one state shall have when
offered in evidence in the courts of another, and it implies that they
shall be given the same effect in the courts of another state as they
have by law and usage at home {McEhtwyle v. Cohen, 13 Pet.
324; Chicago, etc. R. Co. v. Wiggins Ferry Co., 199 U. S. 622).
Speaking of this clause, Chief Justice Fuller in Cole v. Cunning
ham, 133 U. S. 112, says:
"This does not prevent an inquiry into the jurisdiction of the

court, in which a judgment is rendered, to pronounce the judgment,
nor into the right of the state to exercise authority over the parties
or the subject-matter, nor whether the judgment is founded in, and
impeachable for, a manifest fraud."
When jurisdictional inquiries have been satisfactorily answered,

the next inquiry concerns the effect of the judgment in the state
wherein it was obtained (Taylor & Co. v. Runyan, 3 Clark, 474;
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Suydham v. Barber, 18 N. Y. 468). The effect which it has in the
state where rendered is precisely the effect which must be accorded
to it in every other state. "The requirement of the Constitution is
not that some, but that full faith and credit shall be given by states
to the judicial decrees of other states. When a decree rendered in
one state is within the constitutional provision, it commands that
the other states shall give to that decree the force and effect to
which it was entitled in the state where rendered" (Haddock v.

Haddock, 201 U. S. 562). A judgment must not be given any
greater effect than it has in the state wherein it was rendered. It
is open to the same attacks and subject to the same defenses which
may be made in the state of its rendition (Gundlach v. Park, 140
Minn. 78).
Generally speaking, sister state judgments are not subject to

collateral impeachment except for lack of jurisdiction (Guggen
heim v. Wahl, 203 N. Y. 390; Chicago Title & Tr. Co., 101 Wis.
385). Except for the necessity of looking to the law of the state
where it was rendered to determine its effect, a sister state judg
ment is conclusive as to the matters which it adjudicates (Reynolds
v. Stockton, 140 U. S. 254). In the case of U. S. v. Throckmorton,
96 U. S. 61, the following statement was quoted with approval from
Wells on "Res Adjudicata," sec. 3499:

"Fraud vitiates everything, and a judgment equally with a con

tract; that is, a judgment obtained directly by fraud, and not merely
a judgment founded on a fraudulent instrument; for, in general,
the court will not go again into the merits of an action for the

purpose of detecting or annulling a fraud."

Notwithstanding the contrary rule as applied to domestic judg
ments, many courts hold that sister state and foreign judgments
may be attacked collaterally for fraud (Moe v. Shaffer, 150 Minn.

114).
In view of the requirement that a sister state judgment shall be

given the same effect as it has where rendered, the question whether
it is collaterally impeachable for fraud is dependent upon whether
such an attack may be made in the state of its rendition. If it is

impeachable for fraud in the state where it was rendered, it is to

the same extent impeachable elsewhere (American National Bank
v. Supplee, 115 Fed. 657; Coleman v. Howell, 131 N. C. 125; Bon-

fils v. Gillespie, 25 Colo. App. 496; Dow v. Blake, 148 111. 76).
The rule is almost universal that a judgment can not be col

laterally attacked on the ground of fraud in the state where it
was rendered except by persons who were not parties or privy to

it, but against whom it would otherwise be conclusive on the theory
of representation or contractual obligation. For this reason some

courts have ruled that judgments from other states can not be col
laterally impeached for fraud, some of them holding that relief must
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be sought in the courts of the other state in a proceeding for that

purpose (Kansas City, etc., v. Morgan, 76 Fed. 429; Hambleton v.

Glenn, 72 Md. 331; Mooney v. Hinds, 160 Mass, 469; Barnes v.

Brownlee, 97 Kan. 517).
P. J. C.

MUNICIPAL CORPORATIONS�Highway Districts Held Liable for

Their Torts.

Since a municipal corporation is liable for its torts resulting from

negligence in the care of its streets, it follows that a highway dis

trict, invested with similar powers with respect to roads, should

likewise be held liable.

This doctrine was enunciated in the recent case of Strickfaden v.

Green Creek Highway District, decided by the Supreme Court of

Idaho, July 10, 1926, 248 Pac. 456.

In this case an action for personal injuries was brought by the

plaintiff, Strickfaden, against the Green Creek Highway District,
a regularly organized highway district under the laws of the State

of Idaho. The defendant highway district through its employes
had left an open ditch crossing the highway, in which was to be

placed a culvert. Loose rock and dirt from the excavation were

piled to the height of two and a half feet along the banks of the

trench. The plaintiff and his family, approaching this excavation

down a slight grade at night, struck a plank placed across the

road as a warning, which so interfered with the management of

the automobile as to prevent its being stopped before the car had

run into the rocks and dirt piled along the sides of the excavation,
which resulted in serious injury to the plaintiff and family.
The defendant contended that the highway district is a quasi-

public corporation having the particular characteristics of a county
and therefore not liable, while the plaintiff, on the other hand, con

tended that the highway district is a municipal corporation similar
to a city or village and therefore subject to liability.
Under the statutes of Idaho, these highway districts are erected

upon petition of the people of the locality, and the organization is

given exclusive general supervision over the construction and re

pair of roads within the district. The power to tax has been given
such district for the purpose of performing the work.

The court held that so far as the construction, care and mainte
nance of roads are concerned, the highway district is similar to a

city. Both are voluntary creations, the duty of maintaining roads
within their territory is imposed upon both, the same method of

obtaining adequate funds to perform such duties is provided in
both eases, and, for the purposes of the building and care of roads,
both are organized for the primary benefit of the inhabitants of
the territory. Hence, it follows that the likeness of a highway dis-
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trict to a municipal corporation, with respect to road building, ren
ders such highway district liable for its torts.

It will be observed that in the immediate case the court reached
its conclusion by a process of comparison, but the analogy was

wisely limited to the construction and maintenance of roads, in
which respect only can a highway district be said to be similar to
a municipal corporation. A highway district is, in law, but a

quasi-public corporation, a character which has been attached to high
way districts from the earliest decisions involving the question. In

the case of Sebrell v. Fall Creek Township, 37 Ind. 86 (1866), it
was held that a road district was not a political entity or corpora

tion, but was a part of the township corporation. The cases of
Town of Denver v. Myers, 63 Nebr. 107 (1901); Lamar v. Bolivar
Special Road District (Missouri), 201 S. W. 890, further bear out
this doctrine, which is now well settled. Its powers are specifically
limited to the construction of highways, and in this respect it is a

municipality for a special purpose. Shoshone Highway District v.
Anderson (Idaho), 125 Pac. 219 (1912); Ry. Co. v. Kimana, High
way District (Idaho), 287 Fed. 734.

Since the highway district was held liable for its torts by reason

of its similarity in certain respects to a municipal corporation, the
question of whether the construction and maintenance of roads was

such a public function as exempted the city from liability unavoid

ably came into play. On this particular question the courts have
reached an impasse, some holding the city liable for an injury
caused by an individual by its negligence in the construction or

maintenance of its streets on the ground that such construction and

maintenance is a proprietary function, others holding that the city
should not be liable because the negligence and consequent injury
arose while it was performing a public function. The court in the
instant case discussed this functionary distinction, and, in order to
show that the maintenance and construction of roads by a highway
district was a proprietary rather than a public function, pointed
out the peculiar benefit accruing to the inhabitants of the territory
of each highway district, and compared the highway districts to

irrigation districts, whose functions, like those of a municipality,
have been held to be proprietary by some courts and public by others.

Nampa v. Nampa Irrigation District, 19 Idaho 779.

But this distinction between "public or governmental" and "pro
prietary or private" functions would seem to be a mere artificiality,
in so far as it is attempted to be made a test of tort liability, espe

cially so when the functions of the maintenance and construction of
the roads are involved. There is a duty imposed on the city as well
as on the highway district to keep the streets and roads in proper

condition; the power to tax is given to each in order to carry out

such duty. These certainly can not be called private or proprietary
functions. It is, of course, true that the inhabitants of the ter-
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ritory of a highway district and of a city are benefitted to a greater
extent by the exercise of those functions; yet, that can be no logical
argument for considering them proprietary, any more than it could
be for considering any or all public functions from the exercise of
which the people of the various cities and highway districts derive

an incidental benefit. This test is not applicable to situations where
the questions of taxation, eminent domain, alienation of property,
and execution of judgments arise; a very different interpretation is

placed upon the terms "public or governmental" and "private or

proprietary" in those fields.
The general rule exempting towns, highway districts, and counties

from liability except when imposed by statute, was due to a peculiar
historical development. The earlier decisions denying liability in
Massachusetts when statutory liability upon notice was established,
although based upon lack of due notice, were followed in many
states as precedents for non-liability in any case, and the reason

given was the public nature of the function. The courts of New

York, while following the principle of non-liability of counties and
towns for the care of roads, soon affirmed a doctrine of liability for
cities and villages. The effort of the courts to find a reason for the
distinction has often resulted in an apparently absurd attempt to
reconcile the maintenance and care of the city streets with the pro
prietary functions of the municipality. The conclusion of the court
in the instant case is sound, though the value of its effort to solve
the problem by applying the distinction between "public" and "pro
prietary" functions may well be questioned.

V. J. C.

Note.�For a discussion of this distinction as a basis of tort lia
bility, see Harno, "Tort Immunity of Municipal Corporations," Il
linois Law Quarterly, December, 1921; Borchard, "Government Lia
bility in Tort," Yale Law Review, 1924-25.

NEGOTIABLE INSTRUMENTS�Can a Payee be a Holder in Due
Course?

The Negotiable Instruments Law, though intended to promote uni
formity of decision and though accomplishing its purpose to a de
gree, has nevertheless induced wide split of authority on certain
questions, which were solved without great difficulty under the rules
of the law merchant. This is very strikingly illustrated by the
question whether, under the Negotiable Instruments Law, a payee
of a negotiable instrument can be a holder in due course.

There is little question that "at common law an innocent payee
or other person in whose hands a note first has its inception as a

contract, may recover against one who signed the same . . . Some
of the cases put it upon the ground that the payee is a bona fide
holder and entitled to protection as such. Other cases go upon the
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ground of a common law estoppel"; see 13 L. R. A. (N. S.) 490.
It is mainly where decisions are had under the Negotiable Instru
ments Law that conflict arises and makes it a question whether the
Uniform Act has changed the rules as laid down at common law.
The two lines of decision under the act may well be spoken of as the
liberal and strict doctrines.
The recent case of Appleman, et al. v. Pepis, 246 Pac. 225 (Okla

homa, April, 1926), is a decision by a court which follows the strict
doctrine. In that case Appleman and one Livingston were owners

of a gas and oil lease on lands situate in Kansas and they were at
that time drilling a test well. The leaseholders made an agree
ment with one Olson whereby they were to assign him an undivided

one-eighth interest for which Olson was to pay $5,000. Accord

ingly Olson paid $2,500 in cash and executed his promissory note

for the balance. The assignment of interest was to be held in
escrow until completion of the well when it was to be delivered to

Olson at which time he was to pay the note. Subsequently Apple-
man, Livingston and Olson made another agreement whereby Olson
was to redeliver the assignment of interest in the lease and in con

sideration therefor Appleman and Livingston cancelled and rede
livered the note executed by Olson and to satisfy the sum of $2,500
paid in cash, Livingston executed a note payable to Pepis for a like

amount, Olson at this time being indebted to Pepis in that sum.

The note was not paid and Pepis sued to recover the amount due
on it. In the meantime acts took place which the defendants con

tend would have been a valid defense as against Olson and they con

tended that Pepis as a payee is not a holder in due course. That

under the Negotiable Instruments Act any holder other than a holder
in due course, takes the instrument subject to the same defenses as

though the instrument were non-negotiable. This contention was

supported, the court holding that under the Uniform Act as con

strued in Oklahoma, a payee is not a holder in due course, citing
Farmers State Bank v. Mowry, 107 Okla. 275, 232 Pac. 26.

The court though finding that the instrument was not held by
Pepis as a holder in due course, nevertheless allowed a recovery on

the ground that the suit by the holder could be maintained and gov
erned by the acts of the parties. And that such acts had occurred
as would estop the defendants from setting up a defense as against
the plaintiff.
The strict doctrine is further exemplified by the case of Vander

Ploeg v. Van Zunk (1901), 135 Iowa 350, which holds that a payee
in whose hands the instrument had its inception is not a holder in

due course. The court in laying down the rule called attention to

the fact that it did not mean to say that the payee could never be
a holder in due course and limited its decision to the above circum

stance. This doctrine is followed in many states. For full discus
sion of the cases and the principles involved see 15 A. L. R. 440,
21 A. L. R. 1365, 26 A. L. R. 769, 32 A. L. R. 289.
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The liberal doctrine is supported by the weight of authority and

this rule is followed in Massachusetts, New York, Minnesota, Penn

sylvania and other states. Canada holds such payee a holder in

due course, Robinson v. Mann (1901), 21 Can. S. C. 484; McDonough
v. Cook (1919), 19 Ont. Rep. 267; Knechtel Furniture Co. v. Ideal

House Furnishers (1910), 19 Man. L. R. 652. New Zealand follows

this rule. The English cases are conflicting and appear to have

been decided on the facts of the individual cases; see Lewis v. Clay
(1897), 67 L. J. (Q. B.) 224, 227; Herdman v. Wheeler (1902),
1 K. B. 361; Lloyd's Bank v. Cook (1907), 1 K. B. 794.

Nor is it surprising in this state of affairs to find that the author

ities are not agreed. Henning, "The Uniform Negotiable Instru

ments Law," 59 U. of P. Law Review, says: "The Iowa decision

(Vander Ploeg v. Van Zunk, supra) assumes a pathetic aspect in
view of the fact that the English decision of Herdman v. Wheeler,
supra, which it followed has been practically overruled by the later

case of Lloyd's Bank v. Cooke, 1 K. B. 794." This would seem to

indicate that the writer adheres to the liberal view. This view is

also favored by Professor Brannan (see Brannan, "The Negotiable
Instruments Law," 4th Ed. 120).
There is also difference of opinion whether the common law rule,

that a payee may be a holder in due course, has been changed by
the Uniform Act. Brannan says, "If a payee can not be a holder
in due course, the universal mercantile custom and the overwhelming
weight of authority has been upset by the act. . . . But no such
construction of the act is warranted. . . . Since 'holder' as defined
in sec. 191 includes a payee who is in possession, the word *holder'
in the first clause of sec. 52 and in the second subsection, may be

replaced by the definition in sec. 191. . . ." By this Professor Bran
nan indicates that since the definition of "holder" in sec.v 191 in
cludes a payee, by substituting that definition for the word "holder"
as it appears in sec. 52, sub. 1 and 2, we of necessity include a

payee as a holder in due course. He further adds that sec. 52
sub. 4 does not require that the person who negotiated it to the

payee be a "holder" but only a "person" and that it is only neces

sary to transfer the instrument so as to constitute the transferee
a holder

Under sees. 30 and 191, "a negotiable instrument payable to a

named payee is negotiated when the physical possession of it is
handed, for value, to the person named as payee." In his discussion
of sec. 30 Professor Brannan contends that "it does not comprehend
all the ways by which an instrument may be negotiated, but it de
scribes the method by which the person who first becomes holder
may pass it." . . . "The Iowa court erred (Vander Ploeg v. Van
Zunk) in holding that a 'negotiation' can only be made by one who
is already a 'holder' since sec. 30 does not use that word (holder)
in defining a negotiation but uses the word 'person.' The error of
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the Iowa court seems to have arisen from the failure to distinguish
between 'proximity' and 'privity' of the parties."
Hening, 59 U. of P. Law Review, 471, 480, says, "Under the law

merchant there was no incongruity in permitting a payee to recover

against the maker or acceptor when the payee was an innocent party
deceived by the agent of the maker or acceptor. Mere proximity
of the names on commercial paper is not conclusive as to privity;
no more than apparent remoteness on the face of the paper is con

clusive as to the absence of privity. The substance of the agree
ment is regarded and not the form of its expression on the com

mercial paper."
There is no quarrel with this doctrine as stated by Professor

Hening, but it has the elements of an estoppel and might go upon
that ground rather than that the payee takes as a holder in due
course.

The annotator in 15 A. L. R. 443 takes the opposing view and

says that logical construction of the Negotiable Instruments Law

supports the conclusion reached by those courts which hold that a

payee, in whose hands the instrument has its inception, can not be
a holder in due course. That issue means the first delivery of the

instrument, complete in form, to the person who takes as a holder.
This would seem to indicate a distinction taken by the annotator be
tween issue and negotiation for he cites sec. 30: "An instrument is

negotiated when it is transferred from one person to another in such
manner as to constitute the transferee the holder thereof." Now
issue is defined under the act as "the first delivery of the instru

ment, complete in form to the person who takes as a holder." And

taking these two sections in connection with sec. 52, sub. 4, which
defines as one of the requirements of a holder in due course, "that
at the time it was negotiated to him he had no notice of any in

firmity in the instrument or defect in the title of the person nego

tiating it," he contends that a clear distinction exists between issue
and negotiation and there can be only one logical conclusion; that
the term holder in due course is meant to indicate a person into
whose possession after completion and delivery, the instrument came.
Or more concisely stated, that a negotiation takes place only where
there is a transfer by one who is already a holder. And negotia
tion can take place only after the instrument has been issued.
Under sec. 31 'a bill (or note) is negotiated when it is transferred

from one person to another in such manner as to constitute the
transferee a holder thereof."
The entire difficulty arises upon whether this means from one who

is a holder to another or whether it be taken to mean that the per
son transferring may be an agent in possession otherwise than as

a holder. Brannan contends that since sec. 31 provides from one

person to another, the person transferring need not be a holder.
The court in Herdman v. Wheeler in following the strict doctrine
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said, "we should be unfairly straining the words if we did not hold

that 'negotiated' meant transferred from one holder to another."

The courts upholding the strict rule say that the words "issue"

and "negotiation" have a restricted meaning under the act and are

mutually exclusive.
The annotator reviews the decisions under the liberal doctrine

and says they arrive at their conclusion from the view that the

Negotiable Instruments Law was not intended to restrict such rights
of the payee as were in him at common law. And they based their

decisions on the ground that though it be admitted that a payee

can not be a holder in due course as expressed in the act, "still it
would be consonant with reason and with the general language and

purpose of the law to hold that the definition of a holder in due

course as expressed in see. 52 was framed with regard only to the

usual and ordinary case of negotiatees and that the occasionally
exceptional status of a payee as such, is simply a casus omissus
which is provided for under sec. 191. In any case not provided for
in this chapter the rules of the law merchant shall govern." Ex-

parte Goldberg, 67 Sou. 843.
It seems to the writer that this latter statement, as made in a

case upholding the liberal view, indicates an attempt to fall back
on the common law rule and that the court did not base its judg
ment on any conciliation of the words negotiate and issue.
The annotations are opposed to the liberal doctrine and they

maintain that the holding of these courts that a payee may be a

holder in due course seems to have arisen from a failure to dis
criminate between a holder in due course under the Negotiable In
struments Law and a bona fide holder as applied to law generally.
The protection that is afforded bona fide holders is not confined to

negotiable instruments (see Equity) . . . That a bona fide holder
is a favorite of the law being true, the decisions in the liberal cases
should more properly have been based on the general theory rather
than upon the Negotiable Instruments Law." 15 A. L. R. 445.
The recent cases indicate no improvement in the situation and

Professor Brannan favors a change in the act to include such payee
and to arrive at some degree of uniformity. For a discussion of
these proposed changes see Brannan, "The Negotiable Instruments
Law Annotated, 4 Ed. 126, 361.
No case seems to have arisen in which the Federal Courts have

passed upon this point. In Walker, et al., v. Traylor Engineering
Co. (1926), 12 Fed. (2d) 382, which came up in the District Court
for the Eastern District of Oklahoma, the Circuit Court of Appeals,
Eighth Circuit, said as to the defense set up, "This, if true, would
constitute a good defense against a payee, not a holder in due course,
and the defendant in error, being the original payee, is not a holder
in due course," citing several Oklahoma cases which hold to the
strict rule.
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The strict view seems preferable; for a logical and normal inter

pretation of the Uniform Act indicates that the payee in whose
hands the instrument has its inception is not within the meaning
of a holder in due course. By the very fact that issue and negotia
tion are defined, the act indicates the point at which the first holder
comes into existence. Mere physical possession does not constitute
one a holder. Physical possession may readily be transferred, but a
negotiation indicates that some further interest is necessary.
Professor Brannan says that sec. 52, sub. 4, does not require

that the person who negotiated it to the payee be a "holder" but

only a "person." If negotiation is to have a meaning different from
that of transfer, then the person who passes the instrument must
have some interest other than mere physical possession. A holder
is surely a person, but every person is not a holder, and it does not

appear logical to say that sec. 53, sub. 4, only contemplates a

negotiation by a person who may have no right or interest in the
instrument and does not require that the person negotiating be a

holder who has such right or interest.
It is possible to make the payee a holder in due course by sub

stituting the definition of holder as given in sec. 191 for the word
as it appears in sec. 52, sub. 1 and 2, but in these various fictional

movements, sight must not be lost of the fact that issue and nego
tiation were separately defined under the act and that negotiation
requires a higher degree of property interest than transfer. A

simpler interpretation was very probably contemplated by the act.
If commercial necessity requires that the payee be a holder in

due course, it would seem best to arrive at that view by a change
in the Uniform Act rather than by forced construction and inter

pretation.
L. J. G.

PLEADING�Contract Recovery in Tort Actions.

Despite the abolition of the common law forms of action, it has
been found necessary in most of the Code States to hold that a

plaintiff must ground his right upon some certain principle of sub
stantive law and recover by proving a case conforming to that prin
ciple, or not recover at all. This is exemplified in Fletcher v. Cin
cinnati Realty Co., 153 N. E. 213, a recent Ohio case.

The plaintiff, Victor Fletcher, wishing to give a banquet at the
Hotel Sinton, went to the defendant, and entered into a contract,
the terms of which provided that the defendant would furnish rooms,
tables and appliances, together with food, servants and service nec

essary for a banquet of this kind. The banquet was to be held on

January 16, 1925, at the Hotel Sinton at 6.30 p. m. The price
agreed on was $1.50 per plate. A menu was prepared and plaintiff
approved of it. Fletcher was to inform the defendant on January
15 of the number of guests he wished to have served. On that day
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he went to the defendant, saying that he expected 500 gnests, and

tendering a certified check for $750. The defendant refused to ac

cept it, and declined to serve the banquet, or deal further with the

plaintiff. Fletcher had gone to some expense in issuing invitations

for the banquet, and he estimated this amount to be $500.
The defendant, after refusing to perform in accord with the

agreement, published the following announcement:

"A letter has been sent to many citizens in Cincinnati announc

ing a public banquet at Hotel Sinton at 6.30 p. m., January 16, to
discuss railroad developments, improvements, etc. The citizens of

Cincinnati are hereby informed that no such banquet will be held

at Hotel Sinton under the auspices of the signer of the letter which

has been circulated."
"The Management."

"Hotel Sinton, January 15, 1925."

Clearly, the plaintiff could have sued and recovered for a breach

of contract. But he, considering himself disgraced and humiliated

by the announcement of the management, claimed that this publica
tion was malicious, with intent to dishonor him, and that it did so

to his damage in the sum of $100,000. He, therefore, brought this
action for libel, further alleging as special damage the sum of $500
�the expense incurred in preparing and mailing the invitations.

The defendant demurred on the ground that the petition failed

to state a cause of action. The demurrer was sustained, and judg
ment was entered dismissing the petition, and from that judgment
error is prosecuted. The Court of Appeals of Ohio, Hamilton

County, affirms the judgment of the trial court.

Obviously, the announcement,, the basis of the action, was not

libelous per se. The law is, however, that words not libelous on

their face may, in consequence of extrinsic facts giving rise to libel
ous matter by innuendo, may be actionable. But the plaintiff offers
nothing to show he has been libeled, beyond the mere statement that
he believes he has been libeled. This is clearly not sufficient to state

a cause of action. Nor is the public announcement of the refusal

to carry out a contract libelous, where no libelous reason is given
for the refusal. All the facts shown are a breach of contract, and
a public announcement of the breach. The plaintiff deduces libel,
and damage to the sum of $100,000, from these facts.
It is true that words, quite innocuous on their face, may, by

reason1 of their setting and of extrinsic circumstances, be held by
the jury to be libelous.�Kraft v. N. Y. Herald Co., 6 F. (2d.) 644.
The same rule is laid down in Yakavicze v. Valentukevicious, 84
Conn. 35, Ann. Cas. 1912 C, 1264; and in McAllister v. Detroit Free
Press Co., 76 Mich. 338.

But the court in Towler v. Crosby, 211 N. Y. S. 571, said that as

a general rule libel by innuendo is not per se but per quod and is
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actionable only for such special damages as are directly and proxi
mately caused thereby, and such damages must be alleged in the

complaint with sufficient particularity to enable the defendant to

meet the charge. Furthermore, "It must be shown that the words
in question were the cause of the special damage which is alleged."
�Newbold v. Bradstreet, 57 Md. 38, 40 Am. Rep. 426.

Moreover, it is not for the plaintiff to dictate the manner in which
the words are to be taken. Words are to be taken, not in their

mildest or most grievous sense, but in that sense in which they
would be understood by those who heard or read them.�Stallings v.

Newman, 26 Ala. 300, 62 Am. Dec. 723.

Failing to' prove a libel, the plaintiff urged that he had stated
a cause of action for breach of contract to the extent of the $500
pleaded as special damage. The law is that where two causes of
action are alleged in a petition, and one cause of action is good and
one is not good, the petition will be held good as against a general
demurrer.�Brown v. Duchesne, 2 Curtis C. C. 97, Fed. Cas. No.

2, 003.

Fletcher, however, did not state two separate causes of action.
His allegations would have been proper in an action for breach of

contract, but they were all necessary to be pleaded by way of in
ducement in the action for libel. The court said, "The special dam
ages were pleaded, based on the allegations of the petition and must

be taken against the pleader as claiming special damages by reason

of the libel. Since, as heretofore stated, all the allegations which

might bear on a breach of contract are necessary as inducements
in the action for libel, the court will not undertake to pick out some

parts which might tend to support an action for breach of contract,
when it is clear that under the allegations of the petition there is
no intention of the pleader to bring an action for breach of con

tract." This ruling is supported by the decision of the Supreme
Court of the United States in the case of Ellenwood v. Marietta

Chair Co., 158 U. S. 105.
J. W. R.

TAXATION�Intangible Personal Property of a Non-Resident.

Taxation follows a man throughout his natural life and contin
ues to cling to his acquired earthly possession in the form of "in
heritance taxes" long after he has gone into eternity.
A very interesting case dealing with this phase of taxation is

Cassidy v. Ellerhorst, 153 N. E. 118 (1923). Ellerhorst, a resi
dent of Kentucky prior to his death on February 29, 1920, had been

engaged in business in Cincinnati, Ohio. In this city he had a safety
deposit box in the Central Trust Company, which when opened, after
his death, contained certain personal property of the decedent, con

sisting of shares of stock in Ohio Corporations, shares of stock in
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corporations of states other than Ohio, United States Liberty bonds,
and bonds of Clebourne, Texas.
Upon hearing, the probate court of Hamilton County held that

all the property contained in the safety deposit box was taxable.

The court of common pleas, on hearing, decreed that the Liberty
bonds, the bonds of Clebourne, Tex., and the stock in foreign cor

porations were not subject to the tax.

The judgment of the court of common pleas was affirmed by the
Court of Appeals of Ohio. The decision depends on the interpreta
tion of the General Code, sections 5331, 5332, and rests on the propo
sition that "as to nonresident decedents all tangible property and
all intangible property, where the succession thereto is for any pur

pose subject to or governed by the laws of Ohio, are taxed. "Sub

ject to" means "affected by." The intangible personal property of
the decedent excluded from taxation by the common pleas court was

held by the court of last resort in Ohio as not "subject to" the laws
of Ohio in affirming this court's decision.
In the case of Rhode Island Hospital Trust Co. v. Doughton, 46

Sup. Ct. Rep. 256 (decided March 1, 1926), in a learned opinion by
Mr. Chief Justice Taft, the Federal Supreme Court held that the
State of North Carolina could not tax certificates of stock in a to
bacco company in possession of the decedent who was domiciled in
the State of Rhode Island at the time of his death. Such property
was not within the territorial limits of North Carolina and clearly
according to the general rule the state could not lawfully impose
taxes upon persons, natural or artificial, or property, residing or

situated beyond such limits.
This same proposition was upheld in Fargo v. Hart, 193 U. S.

490 (1904) [see also Illinois Central R. Co. v. Greene, 244 U. S.
555 (1917)], where the court said that a state "can tax property
permanently within its jurisdiction, although belonging to persons
domiciled elsewhere," but it "can not tax property outside of its
jurisdiction, belonging to persons domiciled elsewhere." Such taxa
tion would be taking of property without due process of law.
As to bonds, stocks, securities, to say nothing of real estate and

chattels, they are tangible property, capable of having an actual
situs where they exist. New Orleans v. Stempel, 175 U. S. 309;
Blackstone v. Miller, 188 U. S. 189 (1903). Such Inheritance Taxes
may be collected by the state because it grants a practical privilege
by providing means for the collection of the debt�Blackstone v.

Miller, supra.
It is contended, however, in Wheeler v. Sohmer, 233 U. S. 434

(1914) by counsel for the executor that New York has protected
nothing and if taxation of negotiable paper is allowed, triple taxa
tion on many kinds of choses in action is possible; in the case of a
bill of exchange issued in multiplicate, the domiciliary states of the
owner and of the primary obligor would be able to tax, and also
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each state within which one of the multiplicate bills happened to

be found at the owner's death.
In this case four promissory notes were left in a safe deposit box

in New York by Tiffany (the decedent) not a resident of New York.

Notes were made by Pottinger, a resident of Chicago, and Southern

Railway Company, a Virginia corporation. Mr. Justice Holmes in

delivering the judgment of the court says: "In the case at bar it

must be taken that the safe deposit box in which the notes were

found was their permanent resting place and therefore that the

power of the state so repeatedly asserted in our decisions could
come into play." The opinion rests on the proposition that the

states have power to deal "with negotiable paper on the footing
of situs," that is, to regard such paper so far concrete and tangible
as to be of itself a subject of taxation, irrespective of the domicile

of its owner or the locality of the debt which it represents.
Mr. Justice Van Devanter in Frick v. Pennsylvania, 268 U. S.

473 (1924), says: "As respects tangible personal property having
an actual situs in a particular state, the power to subject it to taxa

tion rests exclusively in that state, regardless of the domicile of the

owner." This case deals specifically with tangible personal property
and does not throw much light on intangible personal property ex

cept that a general principle of law is invoked that "the legislative
power of every state extends to all property within its borders."

Statutory provisions that "all personal estate within this state"
shall be taxable does not fix the taxable situs in the state of in

tangible personal property belonging to a nonresident, since such

property is not deemed "within the state." Commonwealth v.

Northwestern Mut. Life Ins. Co., 32 Ky. L. Rep. 796, 107 S. W.
233 (1908).
That intangible property follows its owner (mobilia sequuntur per

sonam) is a fiction of law which many courts have disregarded when

opposed to the equitable consideration that property ought to bear

its just proportion of taxes at the place where it receives govern

mental protection. Guarantee Life Ins. Co. v. Austin, 165 S. W. 53

(Texas, 1914).
Upon authority and principle, it seems that a state can impose

an inheritance tax as much on intangible choses in action as on

such tangible property as real estate and chattels; the decision in

the instant Ohio case notwithstanding.
We may well conclude that such view seems to be correct in the

light of what Mr. Chief Justice Fuller said in Bristol v. Washington
County, 111 U. S. 133 (p. 144), concerning the imposition of such

taxes: "Persons are not permitted to avail themselves for their own

benefit of the laws of a state in the conduct of business within its

limits, and then to escape their due contribution to the public needs

through action of this sort, whether taken for convenience or by
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