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THE DRED SCOTT DECISION
By HORACE H. HAGAN

The Dred Scott case has been styled the most historic
of all American judicial causes. It would be more accurate
to term it the most maligned. Until the appearance in 1923
of Mr. Warren's invaluable "The Supreme Court in United
States History" no account even approximating correctness
had been written concerning this, the great American cause

celebre. Until 1910 writers and speakers on the subject
drew for their material either on their imaginations or on

Judge Campbell's account in Tyler's Memoir of Taney and

Judge Curtis' views as reflected in the Memoir of Benjamin
Robbins Curtis. In 1910, however, the speeches, state

papers, and private correspondence of James Buchanan
were published under the supervision of Mr. John Bassett
Moore.1 In a foot-note to that part of Mr. Buchanan's in
augural address, which adverted to the pendency before the

Supreme Court of the United States of the Dred Scott case,2
Mr. Moore printed two letters of far reaching historical im
port. These letters, it is no exaggeration to say, were revo

lutionary in their effect on then prevalent ideas with refer
ence to the Dred Scott decision. The historical view rela
tive to that cause then generally prevailing was that Lincoln
and Seward, to mention the two most notable assailants of
the decision, were wrong in charging that it was the result

1 The Works of James Buchanan, J. B. Lippincott Company, 1910.
2 The portion of the inaugural address referred to reads : "A differ

ence of opinion has arisen in regard to the point of time when the

people of a territory shall decide this question (slavery) for them-
selves. This is, happily, a matter of but little practical importance.
Besides, it is a judicial question, which legitimately belongs to the

Supreme Court of the United States, before whom it is now pending,
and will, it is understood, be speedily and finally settled. To their

decision, in common with all good citizens, I shall cheerfully submit,
whatever this may be * * *."
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of direct collusion between the judicial and executive

departments of the government But that the decision, in so

far as it declared unconstitutional the celebrated Act of

Congress known as the Missouri Compromise, was obtained

by adroit pressure brought to bear from various Southern
sources on the five Southern Judges on the Court, resulting
in their determining, contrary to the Court's original plan,
to pass upon the power of Congress to prohibit slavery in
the territories.3
The letters referred to exploded this practically settled

theory and demonstrated first that, while there had been
no collusion between the Court and Buchanan, there had
been communication concerning the Dred Scott cause be
tween members of the Court and the President-elect; and,
secondly, that the abandonment of the original plan of the

Court, namely to avoid touching upon the constitutionality
of the Missouri Compromise, had been brought about not by
adherents of the "Slave Power" but by the insistence of the

dissenting justices, McLean and Curtis, upon discussing at

length in their dissenting opinions that "troublesome

question."
The first of these remarkable and illuminating letters is

written on February 10, 1857, by Justice Catron to his close
personal friend, President-elect Buchanan.4 In it the writer

3 Thus the scholarly James Ford Ehodes, after noting the original
determination of the Court not to pass upon the validity of the
Missouri Compromise, says : "But there now began a pressure on the
Southern Judges, who constituted a majority of the Court, to decide
the weighty constitutional question involved in the case." Also,
Frederick Trevor Hill in "Decisive Battles of the Law," after men

tioning the same fact, deserts history for fancy as follows: "Before
Mr. Justice Nelson could prepare this opinion, however, the active

agents of the slave power intervened. At dinners, receptions, and
artificial functions of all sorts they waylaid the Judges, adroitly
importuning them to change their plan, flattering those whose vanity
gave the necessary opening, appealing to the ambition of others, and
generally emphasizing the opportunity which lay before the Court to
fulfill a public and patriotic duty by forever quieting discussion
injurious to the country's welfare."

* The letter, as it appears in Vol. 10, page 106, The Works of James
Buchanan, is as follows:
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does not indicate to the President-elect what the decision
of the Court will be on the constitutionality of the Missouri

Compromise, but does state that he "may safely say" in his

inaugural address that the question will be decided in the
Dred Scott case. It would seem probable that Buchanan
had in some way sought this letter from Catron, as the un

solicited suggestion by a justice of the Supreme Court of a
passage in a president's inaugural address would be a most
unusual piece of forwardness even between close friends.
In the conclusion to his letter, Catron requests the Pres

ident-elect to write to Buchanan's fellow Pennsylvanian,
Justice Grier, urging that the question be settled "by an

affirmative decision of the Supreme Court, the one way or

the other." Evidently Buchanan complied with this request
and that almost immediately. It is unfortunate that his
letter to Justice Grier is not available. It is plain, however,

"Thursday, Feby. 19th (1857).
"My Dear Sir:
"The Dred Scott case has been before the Judges several times

since last Saturday, and I think you may safely say in your inaugural,
" 'That the question involving the constitutionality of the Missouri

Compromise line is presented to the appropriate tribunal to decide;
to wit, to the Supreme Court of the United States. It is due to its

high and independent character to suppose that it will decide &
settle a controversy which has so long and seriously agitated the

country, and which must ultimately be decided by the Supreme Court.
And until the case now before it (on two arguments), presenting the
direct question, is disposed of, I would deem it improper to express

my opinion on the subject.'
"A majority of my Brethren will be forced up to this point by two

dissentients.
"Will you drop Grier a line, saying how necessary it is-�& how good

the opportunity is, to settle the agitation by an affirmative decision

of the Supreme Court, the one way or the other. He ought not to
occupy so doubtful a ground as the outside issue�that admitting the

constitutionality of the Mo. Comp. line of 1820, still, as no domicile

was acquired by the negro at Ft. Snelling, & he returned to Missouri,
he was not free. He has no doubt about the question on the main

contest, but has been persuaded to take the smooth handle for the

sake of repose.
"Sincerely yr. frd.

"J. Catron.

"To Mr. Buchanan."
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from the text of Justice Grier's reply that Buchanan's letter
to him made no mention of the communication which the
President-elect had received from Justice Catron. In any

event, on February 23, 1857, Justice Grier wrote to
Buchanan a comprehensive letter, outlining the history and
status of the case. This letter shows that its statements

are not merely the individual views of the writer but of the
Chief Justice and Justice Wayne as well.6 Penned a few

days before the actual delivery of the various opinions in

the Dred Scott case and while the events leading up to the
decision were not only fresh but still happening, its state
ments must be taken as incontrovertible and this is particu
larly evident when we recall that Grier was a Northern

Judge and anxious to avoid passing upon the validity of the
Missouri Compromise. He, without knowing of the letter
from Catron to Buchanan, sustains in full his assertion that
the "dissentients" on the Court were forcing it to pass upon
that question. "After much discussion," writes Judge
Grier, "it was finally agreed that the merits of the case

might be satisfactorily decided without giving an opinion
on the question of the Missouri Compromise; and the case

was committed to Judge Nelson to write the opinion of the
Court affirming the judgment of the Court below, but leav
ing both of those difficult questions untouched. But it ap
peared that our brothers who dissented from the majority,
especially Justice McLean, were determined to come out
with a long and labored dissent, including their opinions
& arguments on both the troublesome points, although

s Although this letter must be deemed most unusual, it should be
borne in mind that at the time at which ,it was written Justices of
the Supreme Court exercised the right of discussing with their corre

spondents the conclusions of the Court in particular cases, imposing,
of course, the seal of secrecy. Thus, only a few months previous to
this letter of Grier's, Justice Curtis, on April 8, 1856, had written
his nephew George Ticknor with respect to the Dred Scott case itself:
"The Court will not decide the question of the Missouri Compromise
line * * * a majority of the Judges being of opinion that it is
not necessary to do so. This is confidential." See Memoir of B. R.

Curtis, pages 179-180. The same privilege had been several times
exercised by Justice Story during his long and splendid service on

the Supreme Court.
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not necessary to a decision in the case. In our opinion both
the points are in the case and may be legitimately consid
ered. Those who hold a different opinion from Messrs.
McLean & Curtis on the powers of Congress & the validity
of the compromise act feel compelled to express their opin
ions on the subject, Nelson & myself refusing to commit

ourselves. A majority including all the judges south of
Mason & Dixon's line agreeing in the result but not in their

reasons�as the question will be thus forced upon us, I

am anxious that it should not appear that the line of lati
tude should mark the line of division in the Court. I feel
also that the opinion of the majority will fail of much of
its effect if founded on clashing & inconsistent arguments.
On conversation with the Chief Justice I have agreed to

concur with him."6

* The letter in full is as follows :

"Washington, Feby. 23d, 1857.
"My Dear Sir:
"Your letter came to hand this morning. I have taken the liberty

to show it in confidence to our mutual friends Judge Wayne and the
Chief Justice. We fully appreciate and concur in your views as to
the desirableness at this time of having an expression of the opinion
of the court on this troublesome question. With their concurrence,
I will give you in confidence the history of the case before us, with
the probable result. Owing to the sickness and absence of a member
of the court, the case was not taken up in conference till lately. The
first question which presented itself was the right of a negro to sue

in the courts of the United States. A majority of the court were of
the opinion that the question did not arise on the pleadings and that
we were compelled to give an opinion on the merits. After much dis
cussion it was finally agreed that the merits of the case might be

satisfactorily decided without giving an opinion on the question of
the Missouri compromise ; and the case was committed to Judge Nelson
to write the opinion of the court affirming the judgment of the court

below, but leaving both those difficult questions untouched. But it

appeared that our brothers who dissented from the majority, especially
Justice McLean, were determined to come out with a long and labored

dissent, including their opinions & arguments on both the trouble

some points, although not necessary to a decision of the case. In our

opinion both the points are in the case and may be legitimately con

sidered. Those who hold a different opinion from Messrs. McLean &

Curtis on the powers of Congress & the validity of the compromise act

feel compelled to express their opinions on the subject, Nelson &
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Judge Grier's letter also confirms the subsequent declara
tion of Judge Campbell that a majority of the Court were of
the opinion that the question as to the ability of the plain
tiff to be a citizen of Missouri, within the meaning of the
Federal Constitution, could not be decided in connection
with the plea in abatement filed in the Court below.7
The reason, moreover, for the delay in the rendition of

the decision is shown to be the illness of one judge and the
weak state of the health of the Chief Justice and not, as so

violently charged at the time, the desire of the Southern
Justices to do nothing that might prejudice Mr. Buchanan's
election prospects.8 All in all, few documents have so rudely
shattered accepted historical theories as this one.

myself refusing to commit ourselves. A majority including all the

judges south of Mason & Dixon's line agreeing in the result but not
in their reasons�as the question will be thus forced upon us, I am

anxious that it should not appear that the line of latitude should
mark the line of division in the court. I feel also that the opinion
of the majority will fail of much of its effect if founded on clashing
& inconsistent arguments. On conversation with the chief justice I
have agreed to concur with him. Brother Wayne & myself will also
use our endeavors to get brothers Daniels & Campbell & Catron to

do the same. So that if the question must be met, there will be an

opinion of the court upon it, if possible, without the contradictory
views which would weaken its force. But I fear some rather extreme
views may be thrown out by some of our southern brethren. There
will therefore be six if not seven (perhaps Nelson will remain neutral)
who will decide the compromise law of 1820 to be of non-effect. But

the opinions will not be delivered before Friday, the 6th of March.
We will not let any others of our brethren know anything about the
cause of our anxiety to produce this result, and though contrary to

our usual practice, we have thought due to you to state to you in

candor & confidence the real state of the matter.

"Very truly yours,
"D. Grier.

"Hon. James Buchanan.
"P. S.�It is the weak state of the Chief Justice's health which will

postpone the opinion to that time."
7 Remarks of J. A. Campbell on the occasion of the memorial service,

October 13, 1874, in the Supreme Court of the United States for

Judge Curtis. 20 Wallace, page XI.
5 This part of Judge Grier's letter is corroborated by Judge Curtis'

letter to Ticknor of February 27, 1857. See Memoir of Benjamin
Robbins Curtis, "Vol. 1, pages 193-194.
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In view of this new and illuminating historical data, it is
not unprofitable to review some of the main facts and issues
of this destiny fraught decision. In 1834, John Emerson,
army physician, proceeded from Missouri to the military
post of Rock Island located in the State of Illinois. He took
with him his slave, Dred Scott. Later, Emerson was trans

ferred to Fort Snelling, in the territory of Wisconsin. He
was accompanied to Fort Snelling by Dred Scott. In 1838
Emerson returned to Missouri, bringing Scott with him.
After Emerson's death, Mrs. Emerson, his widow and de

visee, married C. C. Chaffee, of Massachusetts, a Congress
man of free soil convictions. Not wishing his wife to be
characterised as a slave holder, Chaffee arranged to have
the ownership of Dred Scott transferred to his wife's

brother, John F. A. Sanford or Sandford.9 Prior to this

time, Dred Scott had sued the Emerson estate for his free
dom in the state court at St. Louis, Missouri. He obtained a

favorable judgment in the lower court but this was reversed
on appeal and the cause remanded for a new trial.10 There
after, Dred Scott instituted in the United States Circuit
Court for Missouri a suit in trespass, alleging that he was

a citizen of Missouri and Sandford a citizen of New York
and further avering that Sandford had assaulted him. By
agreement the suit in the state court was continued, so far
as the new trial was concerned, to await the outcome of the
Federal case. It was afterwards frequently asserted that
this entire litigation was "cooked up" by slave holders in

order to secure from the Supreme Court a decision adverse
to the power of Congress to prohibit slavery in the terri
tories. On the other hand, the counter charge was hurled
that the Abolutionists, acting through Congressman
Chaffee, had concocted the entire scheme. Mr. Hill, in his

' Mr. Hill, in his interesting "Decisive Battles of the Law" states
that Sanford is correct and the use, by the Supreme Court, of Sand
ford he declares to be erroneous.

10 See 15 Missouri 557. For a comprehensive statement of the facts
in this historical cause both in the State and Federal courts, see Fred
erick Trevor Hill's account in "Decisive Battles of the Law" (Har
per's, 1907).
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"Decisive Battles of the Law" takes the view that the con

troversy arose in a very natural, though somewhat ignoble
way, namely in the desire of Scott's local attorneys to col
lect from the Emerson estate a handsome sum as wages for
Scott's services rendered subsequent to the time when, ac
cording to their contention, he had been emancipated.
Be that, however, as it may, at least it is certain that

early in 1854 the defendant Sandford filed in the case in the
Federal Court the following plea in abatement about which
future storms were to gather: "And the said John F. A.

Sandford, in his own proper person, comes and says that
this Court ought not to have or take further cognizance
of the action aforesaid because he says that said cause of

action, and each and every one of them (if any such have
accrued to the said Dred Scott) accrued to the said Dred
Scott out of the jurisdiction of this Court, and exclusively
within the jurisdiction of the Courts of the State of Mis

souri, for that, to-wit : the said plaintiff, Dred Scott, is not
a citizen of the State of Missouri, as alleged in his declara

tion, because he is a Negro of African descent, his ances

tors were of pure African blood, and were brought into this
country and sold as Negro slaves, and this the said Sand
ford is ready to verify. Wherefore, he prays judgment
whether this Court can or will take further cognizance of
the action aforesaid."11
To this plea the plaintiff, Dred Scott, filed a demurrer,

which was sustained by the Court, and thereafter the de
fendant answered, in part, that he was not guilty of assault
on the plaintiff and that the plaintiff was a Negro slave and
the property of the defendant and that "as such the defend
ant gently laid his hands upon him, and thereby had only
restrained him, as the defendant had a right to do." The
cause was tried in the Circuit Court of the United States on

an agreed statement of facts which admitted that defendant
had done only what he had a right to do, if the plaintiff was
his slave. The trial court instructed the jury in favor of
the defendant and upon such instruction the jury found the
plaintiff to be the defendant's slave. From this an appeal
a See Dred Scott v. Sandford, 19 Howard, 393, 396.
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was taken to the Supreme Court of the United States where
the cause was twice argued, once in the December term,
1855, and the second time a year later. Before the second

argument was had, the importance of the cause had been

realized and it was argued at that time by Montgomery
Blair and B. F. Curtis, Justice Curtis' brother, for the

plaintiff in error, and by Reverdy Johnson, former Attor
ney-General of the United States and one of the outstand

ing figures of the American bar, and Senator Geyer of Mis
souri for the defendant in error.

In view of the accusation so widely made, after the Dred
Scott decision had been made, that the Court was controlled

by the "Slave Power" it is of importance briefly to consider
the composition of the Court at the time of the final sub
mission to it of that cause. It then consisted of nine mem

bers, namely, Taney of Maryland, Wayne of Georgia, Mc
Lean of Ohio, Catron of Tennessee, Grier of Pennsylvania,
Daniel of Virginia, Nelson of New York, Curtis of Massa

chusetts, and Campbell of Alabama. Seldom has the Court
boasted a more imposing personnel. Three, at least, of its
members, Taney, Curtis, and Campbell, were lawyers and
jurists of great power, while Nelson had had a distinguished
appellate service of fourteen years on the New York bench
and was the chief justice of that state at the time of his

appointment to the Federal Supreme Court. Wayne and

Catron, while from Southern states, were strong Unionists
and had distinguished themselves as uncompromising sup
porters of the supremacy of the Federal Government
during the conflict between President Jackson and the State
of South Carolina. Both of them, as well as Taney, re
mained steadfastly faithful to the Union when their states
seceded. To accuse such men of being pliant instruments
of the mythical "Slave Power" was not only preposterous
but gravely unjust.
McLean had been a successful cabinet officer under Mon

roe and Adams and was an able judge. He had, however,
one serious drawback, the "Presidential bee." He had been
the "runner up" for the Republican Presidential nomina-



104 GEORGETOWN LAW JOURNAL

tion in 1856 ;12 and, as we know from Judge Curtis' letter
of April 8, 1856 to Ticknor, he, at the very time the Dred

Scott case was pending for decision, still had a hopeful eye
fixed upon that high office.13 A judge, nursing presidential
aspirations which he had a chance to realize through the

agency of the anti-slavery party, would have been more

than human had he failed to see in the Dred Ccott case a

ready vehicle for advancing his political fortunes. This

explains why Justice Grier in his letter to Buchanan lays
particular stress on McLean's determination "to come out

with a long and labored dissent." Most writers on the sub

ject of the Dred Scott decision, following the erroneous ac

count of the Dred Scott case as set out in Curtis' Memoir,
have pointed to Justice Wayne as the member of the Court

mainly responsible for the turn this decision finally took.

Now, however, from Grier's letter and from the inherent

probabilities of the matter, it appears that the deus ex

machina was not Wayne but McLean, the cherisher of pres
idential ambitions. Those ambitions, however, after flow
ering somewhat verdantly for a time, were destined to be

blighted cruelly, for in the historic Republican Convention
of 1860 Judge McLean received only twelve votes.
As is well known, the principal opinion of the majority

of the Court in the Dred Scott case was delivered by the
Chief Justice. At the time of its rendition, Taney lacked
but a few days of being eighty years old. Feeble in body,
he, nevertheless, in the words of Judge Curtis, entirely re

tained his force and alacrity of mind. For more than

twenty years he had presided over the deliberations of that
great tribunal. He possessed the admiration of his asso

ciates and the reverence of the country. Appointed to his
high office in an hour of high political passion, passion

^McLean had received 196 votes and Fremont 359.
15 The portion of the letter referred to reads : "The one engrossing

subject, in both houses of Congress and with all the members, is the

presidency; and upon this everything done and omitted, except the
most ordinary necessities of the country, depends. Judge McLean

hopes, I think, to be a candidate for the office. He would be a good
president, but I am not willing to have a judge in that most trying
position of being a candidate for this great office."
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which he had had no small share in arousing, he, by his

ability, wisdom, and purity of character, had gradually dis
sipated all suspicion and disarmed every criticism. That
intense Abolitionist organ, the New York Tribune, which
styled Curtis "A slave catching judge," and denounced even

McLean for "his ready subserviency to the slave holders,"
could at the same time express anxiety concerning the
health of the aged Chief Justice because "his loss would be
a public calamity."
In truth, Mr. Blaine, in his "Twenty Years in Congress,"

is only too correct when he points out that the storm of

fury, which burst on the venerable head of the Chief Jus
tice after his famous judgment had been pronounced, was
very largely provoked by the necessity, on the part of the
critics of the decision, of undermining the public's univer
sal belief in his great virtue and ability.1* Hence, the out

rageous fabrication and wide spread circulation of the
charge that the Chief Justice had solemnly decided that the
"Negro had no rights which the white man was bound to

respect."
Taney, it is true, was a native of a state were Negro

slavery was legally recognized. The only slaves, however,
that he ever owned came to him by inheritance and these
he manumitted, supporting, however, until their death, the
older ones among them.15 When he was past the age of

forty years and at a time, therefore, when his convictions
may properly be judged to have been fairly well settled, he
had an opportunity publicly to express his opinion of the
institution of Negro slavery. A Methodist minister from
Pennsylvania by the name of Gruber had been indicted for

14 The passage referred to reads : "Chief Justice Taney, who de
livered the opinion which proved so obnoxious throughout the North,
was not only a man of great attainments, but was singularly pure and
upright in his life and conversation. Had his personal characteristics
been less exalted, or his legal learning less eminent, there would have
been less surprise and less indignation. But the same qualities which
rendered his judgment of apparent value to the South, called out

intense hostility in the North."
15 See page 193 of the splendid sketch of Taney by William E.

Mikell in Vol. 4 of "Great American Lawyers." (John C. Winston

Co., 1908.)
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inciting slaves to insurrection. The genesis of the charge
was the preaching of a sermon wherein Negro slavery was

excoriated. Taney defended the accused and obtained his

acquittal from a jury of slave holders. In the course of his

argument to the jury he boldly and finely asserted : "There
is no law which prohibits us to speak of slavery as we

think of it * * * a hard necessity indeed compels
us to endure the evil of slavery for a time. It was im

posed upon us by another nation while we were yet in a

state of legal vassalage. It can not be easily or suddenly
removed. Yet while it continues, it is a blot on our national
character, and every real lover of freedom confidently hopes
that it will be effectually, though it must be gradually,
wiped away, and earnestly looks for the means by which
this necessary object may be best attained."16
There is nothing to show that Taney's opinion of slavery

was any different in 1857 than it was in 1819. The differ
ence between him, however, and his Abolitionist critics,
was that he loved the Union and the Constitution which
made it possible, while they reviled the one and hated the
other.17 Yet today in the ordinary history of our country
they are hailed as heroes while Taney is painted as a

sophist who sacrificed his country to the clamors of a

section.18
If the circumstances surrounding the Dred Scott case

have been misconceived, the decision itself has been even

more grievously mistreated. It is a shining example of the

ie See Professor Mikell's sketch of Taney in "Great American Law

yers," supra, page 92 et seq.
17 The attitude of the ordinary New England Abolitionist toward

the Union and the Constitution is well illustrated by the following
resolution adopted in 1850 by the Massachusetts Anti-Slavery Society :

"We do hereby declare ourselves the enemies of the Constitution,
Union, and Government of the United States, and the friends of the
new Confederacy of States, where there shall be no union with slave
holders." See Feuss' "Life of Caleb Cushing," Vol. II, page 141.
" The noble tribute of Judge Curtis to Taney, delivered at the

memorial service of the Boston bar held in 1864, soon after the death
of the Chief Justice, does great honor to its subject and even greater
to its author and is in marked contrast to the denunciations of Taney
referred to above. See Memoir of Benjamin Robbins Curtis.
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danger inherent in college professors writing on legal sub
jects. A degree in sociology, philosophy or political science
does not necessarily qualify even a first-rate historical
mind to analyze properly a complicated legal decision or

opinion.19
Unfortunately, however, many lawyers writing on the

subject, instead of forming their own judgment have seen

fit to adopt the conclusions of New England or Ohio pro
fessors of history. They, in turn, have simply followed the
account in Curtis' memoir, an account certain, in the very
nature of things, to be partial to the dissenting opinion of

Judge Curtis.
The main criticism, of course, hurled against Taney's

opinion is that, after deciding that the lower court had no

jurisdiction because a Negro could not be a citizen of Mis
souri, in the sense that the term, citizen, is used in the
Constitution of the United States, he passed on the validity
of the Missouri Compromise. This, we are gravely in

formed, constituted "obiter dicta." But this assertion not

only fails to grasp the nature of "obiter dicta" but also

19 Professor Theodore Clarke Smith's "Parties in Slavery" (Ameri
can Nation Series), and Jesse Macy's "The Anti-Slavery Crusade"
(Chronicles of America Series), constitute good examples of the sort
of "historical" writing I have in mind. Professor Smith's account
contains almost innumerable inaccuracies natural to a doctor of

philosophy, writing about a judicial decision, while Mr. Macy's
account is a mixture of rhetoric and fiction wholly unsullied by even

a suggestion of fact. Even so able an historical writer as Professor

Burgess in his "Middle Period" confidently cites Judge Curtis' proof
of the exercise of suffrage by Negroes as disproving Taney's reason

ing, apparently oblivious of the fact that the Chief Justice in his

opinion wholly demolishes that argument and that it has 'never been
doubted but that under our genius of government a state has the

power to confer the right to vote on aliens. This right has been
exercised by a number of states and that even in very recent times.
James Ford Rhodes speaks of Taney, embracing the "political notions
of John C. Calhoun." He does not, of course, deem it necessary to

bring forward a single fact to support his assertion and he ignores
entirely Taney's antecedents as a stalwart Maryland Federalist and
a devoted follower of Calhoun's great foe, Andrew Jackson, and
further overlooks Taney's subsequent uncompromising support of the
Union.
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does not take into account the very essential fact that the

question as to whether a Negro could be a citizen, within
the meaning of the Constitution of the United States, arose
by virtue of the plea in abatement and that a majority of

the Court, including McLean, were of the opinion that the

plea in abatement was not before the Appellate Court in

considering Scott's appeal because to that plea Scott had

filed a demurrer, which had been sustained.20 Right or

wrong, this was the decision of the Court and in so deciding
Nelson, Grier, and McLean, all Northern judges, concurred
with Catron and Campbell.21 In other words, Taney in that

part of his opinion dealing with the inability to be a citizen,
within the meaning of the Federal Constitution, of a Negro,
who had been a slave or who was descended from slaves,
was in a minority and his views on this subject are not the
views or the judgment of the Court.

Conceding, however, that to be a fact, which is not a fact,
namely, that the Supreme Court decided against the juris
diction of the lower Court, because Scott as a former slave
and the descendant of slaves could not, even if free, be a

citizen within the meaning of the Federal Constitution,
nevertheless, it had a perfect right to decide that it also had
no jurisdiction because Dred Scott was still a slave and
therefore not a citizen. That it is not "obiter dicta" for a

Court, after basing its judgment on one ground, to give ad
ditional reasons, arising under the issues, for its conclusion,
is thoroughly established by the decisions of the Supreme
Court of the United States and other Courts of the highest
standing.22 The judgment of the Supreme Court was that

20 See remarks of Judge Campbell at the memorial service for Judge
Curtis, described supra 20 Wallace, XI. See also letter of Judge Grier
to Buchanan heretofore quoted and commented upon.

21 See remarks of Judge Campbell mentioned in the preceding note.
22 See Florida Central Railroad Company v. Schutte, 103 U. S. 118;

Union P. R. Company v. Mason City and Fort D. R. Company, 199
U. S. 160; United States v. Chamberlin, 219 U. S. 250, 262. Ex parte
Young, 209 U. S. 123, 153. In the last cited case the Supreme Court
noted that in its prior decision of Reagan v. Farmers Loan & Trust

Company, 154 U. S. 362, it had decided "that the objection to the

jurisdiction of the Supreme Court was not tenable, whether that juris-
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the Circuit Court of the United States had no jurisdiction
because the plaintiff in error was not a citizen of Missouri,
in the sense the word "citizen" was used in the Constitu
tion of the United States, and that "its judgment for the
defendant must, consequently, be reversed and a mandate
issued directing the suit to be dismissed for want of juris
diction." In support of its judgment that the Circuit Court
dismiss the plaintiff's suit "for want of jurisdiction," the

Supreme Court had a perfect right to assign as many rea

sons as it pleased so long as they were presented by the
record in the case. It could rest its judgment on the one

ground that Scott was a slave and therefore not a citizen
or on the one ground that even if free he was not a citizen
within the meaning of the Constitution of the United States,
or it could rest its conclusion of "no jurisdiction" on both

grounds. As a matter of fact, however, and this is the vital
point so often overlooked, it was only on the contention that
Scott was still a slave that a majority of the court was ob
tained on the jurisdictional point. To say that its opinion
on this point was dictum is equivalent to saying that in

reality the Court pronounced no judgment whatever.
In order for the Court to determine that Scott was still a

slave, it was necessary for it to pass upon the validity of
the Missouri Compromise. Scott had been taken by his
master to the Territory of Wisconsin, where slavery was

prohibited under that Act of Congress. If that Act were
valid, Scott was free while in Wisconsin and free by virtue
of an Act of Congress passed under Constitutional author-

diction was raised 'upon the provisions of the statute, or upon the

general jurisdiction of the court, existing by virtue of the statutes of

Congress, under the sanction of the Constitution of the United
States.' " The �court then remarked in the Young case, "Each of these
grounds is effective and both are of equal force," citing Union P. R.

Company v. Mason City, and Fort D. R. Company, supra.
See also Buckner v. Chicago, M. & N. W. R. Company, 19 N. W. 56

(Wisconsin) ; New York C. & H. R. Company v. Price, 159 Federal
330 (C. C. A. First Circuit) ; Lancaster County v. McDonald, 103

N. W. 78 (Nebraska) ; Carstairs v. Cochran, 52 Atlantic 601 (Mary
land) ; Holmes v. Holmes, 27 Okla. 147; O'Brien v. Union Central Life
Insurance Company 100 N. E. 704 (New York). See also Mr. Black's
"Law of Judicial Precedents," paragraph 56, page 156, et seq.
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ity. If so, could the laws of Missouri, upon his return to
that state, make a slave out of a man freed by the para
mount power of the Federal legislature? Some critics of
the judgment of the Court impliedly replied in the affirma
tive by stating that this did occur under the prior decision
of the Court in Strader v. Graham, 10 Howard 82, and that
the Court should have based its decision upon that authority
alone and should have declined to consider the validity of
the Congressional Act. In the Strader case, however, a

Negro slave had gone with his master's consent from the
State of Kentucky to the State of Ohio, where slavery was

forbidden, and had then returned to Kentucky, and it was
held that his status, while in Kentucky, was conclusively
established by the decision of its courts that he was still a
slave. But, evidently, the rule thus applied between equal
sovereignties would not logically or necessarily apply where
it was a question only of an apparent conflict between a

law of the Federal Government and the laws of the State of
Missouri. If the Federal law were constitutional, it was
supreme and the laws of Missouri could not create a slave
out of a man whom a valid enactment of a paramount power
had declared to be free. Therefore, the vital question in
the Dred Scott case, the question that could not be avoided,
was the constitutionality of the Missouri Compromise.
Unfortunately, however, the Court's decision that Con

gress could not constitutionally prohibit slavery in the ter
ritories deprived, if submitted to, a great political party of
one of its main issues. Even prior to the decision a sub
stantial portion of the press in the North had lost no oppor
tunity to denounce the Federal judiciary in an attempt to
destroy the public confidence in the judicial department of
the country.23 The following extract from the New York
Tribune of January 5, 1857 is typical : "It is very generally
considered that the moral weight of such a decision (i. e.
�a decision against the power of Congress to prohibit
slavery in the territories) would be about equal to that of a
political stump speech of a slave holder or a dough-face.

23 The enforcement of the Federal fugitive slave law was the main
cause of this campaign of slander.
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* * * But it would be best for anti-slavery that the
decision should come now, while the popular heart is in
a fused condition. * * * It is, therefore, to be pre
ferred that the judicial department shall now put itself
actively upon the side of the slave holders, while the mind
of the country is warm and burning. * * * Judicial

tyranny is hard enough to resist under any circum

stances, for it comes in the guise of impartiality and with
the prestige of fairness. If the court is to take a political
bias, and to give a political decision, then let us, by all

means, have it distinctly, and now, while the public mind
is in a condition to receivib it with the contempt it merits."

On the day following President Buchanan's inaugural
address, in which, as had already been seen, he pledged
himself cheerfully to submit to the court's decision, the
same influential journal savagely announced: "You may

'cheerfully submit,' of course, you will, to whatever the five
slave holders and two or three dough-faces on the bench of
the Supreme Court may be ready to utter on this subject.
But not one man who really desires the triumph of Freedom
over Slavery in the territories will do so. We may be con

strained to obey, as law, whatever that tribunal shall put
forth; but, happily, this is a country in which the People
make both laws and Judges and they will try their strength
in the issue here presented."
Immediately after the decision the Tribune stated edi

torially that it was "entitled to just so much moral weight
as would be the judgment of a majority of those congre
gated in any Washington bar-room" ; and again that it "de
served no more respect than any other pro-slavery speech
made during the Presidential canvass." The Independent,
in a most intemperate vein, denounced "this vain attempt
to change the law by the power of judges who have achieved
only their own infamy," and further boldly and shamelessly
announced: "The moment the Supreme Judicial Court be
comes a Court of injustice, a Court to carry out schemes of
oppression against classes of men, by forced constructions
of the Constitution, that moment its claim to obedience
ceases. * * * The decision is a deliberate iniquity.
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* * * If the people obey this decision, they disobey
God."
The anti-slavery press throughout the North was replete

with similar sentiments. Everywhere the brazen and in

famous lie was spread that the Court, speaking through the
Chief Justice, had decided that the Negro had no rights
which the white man was bound to respect.24
In the Senate, Seward delivered a disgraceful speech,

which unequivocally charged a corrupt bargain between
Buchanan and the Court in an effort to "undermine the
national legislature and the liberties of the people" ; Seward
further announced, in language subversive of the very
fundamentals of Constitutional Government as understood
in the United States, that those for whom he purported to

speak "shall reorganize the Court, and thus reform its polit
ical sentiments and practices, and bring them into harmony
with the Constitution and the laws of nature." Even

Lincoln, in language of which he must have been secretly
ashamed, felt compelled in his Springfield speech of June
16th to insinuate a combination between the Court and the
leaders of the Democratic party. "If," he artfully said,
"we see a lot of framed timbers different portions of which
we know have been gotten out at different times and places

24 This lie has been so thoroughly exploded that any notice of it at
this time is purely a work of supererogation. In an abundance of

caution, however, I set out the Chief Justice's language which served
as the basis for this slanderous fabrication: "It is difficult at this day
to realize the state of public opinion in relation to that unfortunate

race, which prevailed in the civilized and enlightened portions of the
world at the time of the Declaration of Independence, and when the
Constitution of the United States was framed and adopted. But the

public history of every European nation displays it, in a manner too

plain to be mistaken.

"They had for more than a century before been regarded as beings
of an inferior order; and altogether unfit to associate with the white
race, either in social or political relations; and so far inferior, that
they had no rights which the white man was bound to respect; and
that the negro might justly and lawfully be reduced to slavery for
his benefit. He was bought and sold, and treated as an ordinary
article of merchandise and traffic, whenever a profit could be made by
it. This opinion was at that time fixed and universal in the civilized

portion of the white race."
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and by different workmen�Stephen, Franklin, Roger, and
James, for instance25�and when we see these timbers

joined together and see them exactly make the frame of a

house or a mill, all the tenons and mortices exactly fitting
and all the lengths and proportions of the different pieces
exactly denoted to their respective places * * * in

such a case we find it impossible not to believe that Stephen
and Franklin and Roger and James all understood one

another from the beginning, and all worked upon common

plan or draft drawn up before the first blow was struck."

These outrageous calumnies and insinuations pursued the

Chief Justice to his grave and beyond. At the age of

eighty-eight years, on October 12, 1864, Taney paid the

unescapable debt. He had devoted his life and his talents

to the nation's service. He left no fortune except a signal
record as a patriot and a judge. In courage, ability, and
(achievement he was the equal of any person who ever sat

upon the illustrious tribunal over which for more than a

quarter of a century he presided.26 Yet when four months
after his demise it was proposed, in the Senate of the
United States, that he be paid the customary tribute of

the placing of his bust in the Supreme Court room, there
was enacted in that body a ghoulish scene. Senator Sum
ner of Massachusetts declared that Taney had "degraded
the age and also the judiciary of the country," and that on
the occasion of the Dred Scott decision "judicial baseness
reached its lowest point." His colleague, Henry Wilson,
stigmatized the same decision as "the greatest crime in the
judicial annals of the Republic." Senator Wade of Ohio
charged that the Dred Scott case was "got up" by the
"Slave Power" and dishonored his constituents by announc
ing that the people of Ohio "would rather pay two thou
sand dollars to hang the late Chief Justice in effigy rather

25 Meaning Stephen A. Douglas, Franklin Pierce, Roger Taney and
James Buchanan.

26 To realize the justice of this statement one has only to read Mr.
Warren's "The Supreme Court in United States History."
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than one thousand dollars for a bust to commemorate his
merits." 27

To Sumner's outburst, that distinguished leader of the
American bar, Senator Reverdy Johnson of Maryland,
prophetically retorted that "the Senator from Massachu
setts would be happy if his name shall stand as high upon

the; historic page as that of the learned judge who is now

no more." He further asserted his conviction that the Dred
Scott decision was sound in principle, and ironically said
that he thought his opinion of the law was entitled to as

much respect as that of either of the Massachusetts' Sena

tors, "one of whom did not pretend to be a lawyer at all,
while the other was a lawyer for only a few months." 28

At the present time, the clouds of misrepresentation and

misunderstanding that have so long hovered around the

great Chief Justice have almost entirely disappeared. The

magnificence of Taney's contribution to the judicial annals
of our country is no longer a matter of dispute. Three

days after the death of the Chief Justice, the Boston bar

expressed its sorrow at the happening of that event by the
adoption of a resolution written by Benjamin R. Curtis,
Caleb Cushing, and Richard H. Dana, Jr. In that resolu
tion the members of that distinguished bar rendered "the
tribute of their admiration and reverence for the preemi
nent abilities, profound learning, incorruptible integrity,
and signal private virtues, exhibited in the long and illus
trious judicial career of the late lamented Chief Justice."
These sentiments, and not the mouthings of Sumner and
Wade, correspond to the verdict of history.

"Wade's quality is well illustrated by the fact that he did not

scruple to take part as a judge in the impeachment of Andrew Johnson
and to vote "guilty" although under the law as it then existed the
removal of the President would have resulted in his own elevation to

the presidency since he was then President Pro Tempore of the Senate.
35 See Blaine's "Twenty Years in Congress" for an interesting

account of this debate.



THE OPINIONS OF THE ATTORNEY GENERAL AND

THE GENERAL ACCOUNTING OFFICE

By O. R. McGUIRE

THERE has arisen in the administration by executive
officers of the United States of appropriation acts the

question whether the opinions of the Attorney General or
the decisions of the Comptroller General should be accepted
as controlling in the disbursement of public funds. This

question may be stated to be whether the Attorney General
has jurisdiction and authority to render opinions concern

ing the disbursement of public money and the effect which
the Comptroller General should give thereto in the audit
and settlement of claims and accounts arising under or out
of appropriation acts. This question can be best ap
proached by briefly sketching the statutory history and
functions of the two officials.

The office of the Attorney General was created by an act
of 1789 1 and the Department of Justice was created by an

act of 1870.2 The Attorney General is a member of the
President's Cabinet and holds office during his pleasure,
being appointed by the President by and with the advice
and consent of the Senate.3 The Attorney General has gen
eral supervision of the conduct by departmental subordi
nates or the United States attorneys of all criminal prose
cutions for violations of Federal laws as well as the defense
of all civil litigation for and against the Government,
though Congress may make specific exceptions thereto as in
the litigation growing out of the oil leases.4 However, we
are not directly concerned with this phase of the duties of
the Attorney General.

1 1 Stat. 92.
> 16 Stat. 162.
* For early history of the office of Attorney General, see letter of

Attorney General Cushing to the President, 6 Opins. A. G. 326 (1854).
4 Act February 8, 1924, 43 Stat. 6.
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The original act of 1789 provided that :

"The Attorney General shall give his advice and

opinion upon questions of law, whenever required by
the President."

The act of 1870 � contained the provision that :

"The head of any executive department may require
the opinion of the Attorney General on any questions
of law arising in the administration of his depart
ment."

These are the only two statutory provisions authorizing
the Attorney General to render opinions, and it will be
noted that neither records the effect which shall be given
to such an opinion if, and when, rendered. The various
Attorneys General have themselves not been in accord as to
the effect which either the President or the head of a de
partment should give to their opinions, some taking the
position that they were advisory only and others the posi
tion that they were binding and conclusive of the questions
presented. Attorney General Black said :

"The duty of the Attorney General is to advise, not
to decide. A thing is not to be considered as done by
the head of a department merely because the Attorney
General has advised him to do it. You may disregard
his opinion if you are sure it is wrong. He aids you
in forming a judgment on questions of law; but still
the judgment is yours, not his. You are not bound to
see with his eyes, but only to use the light which he
furnishes you, in order to see the better with your
own." 6

Attorney General Moody said :

"Of course, the opinion of the Attorney General,
when rendered in a proper case�as must be the pre
sumption always from the fact that it is rendered�

must be the controlling and conclusive, establishing a

5 16 Stat. 163.
�9 Opins. A. G. 32 (1857).



ATTORNEY GENERAL AND COMPTROLLER GENERAL 117

rule for the guidance of other officers of the Govern
ment and must not be treated as nugatory and inef

fective." 7

These two opinions represent the line of cleavage in

opinions held by different Attorneys General as to the
effect of their opinions. Black's view leaves to the heads
of departments the duty of accepting or rejecting the opin
ion of the Attorney General, subject to their primary re

sponsibility to Congress.8 This was the view of President

Washington when he rejected the opinion of his Attorney
General and Secretary of State in favor of the masterly
opinion of Hamilton, his Secretary of the Treasury, on the

implied constitutional power of Congress to establish a

national bank. This was also the view of Andrew Jackson
when he refused to accept the opinion of Attorney General
Berrien 8 that he had authority to review a settlement of
the accounting officers of the Treasury and relied on the

contrary opinions of Attorney General Taney.10 Moody's
view would make the Attorney General the arbiter of all

questions submitted to him, and, as to such questions, the
superior not only of the other heads of departments but of
the President himself. Needless to state, that, in the ab
sence of apt language to that effect, the Attorneys General
will not be accorded by their fellow cabinet members such
a commanding position in the administration of the Gov
ernment.

Such being the authority and jurisdiction of the Attor
neys General to render opinion on questions of law pre
sented to them and the effect thereof when rendered, we
may now consider the jurisdiction and authority of the
Comptroller General. The writer has pointed out else
where 11 that the Comptroller General is the successor of
the former accounting officers of the Continental Congress
and of the United States Treasury; that he performs the

'25 Opins. A. G. 301 (1904).
8 See Wilson Congressional Government.
8 2 Op. A. G. 302 (1829) (1832).
10 2 id. 507 (1832), See also 1 Op. A. G. 624 (1823).
"McGuire, 25 Illinois Law Review, 455, 474 (1926).
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duties of auditing and settling claims chargeable to appro

priations made by Congress and in countersigning war

rants chargeable to said appropriations, duties which were

performed by the House of Commons as early as 1648, and
which were performed by all of the legislatures of the Thir
teen Colonies, either directly or through auditors and
boards appointed by them ; and that he is not a member of
the cabinet, but is appointed by the President by and with
the advice and consent of the Senate for a term of fifteen

years and is required to exercise his duties without direc
tion from any other officer.

Section 8 of the act of July 31, 1894, provides that :

Disbursing officers, or the head of any executive de

partment, or other establishment not under any of the
executive departments, may apply for and the Comp
troller of the Treasury shall render his decision upon

any question involving a payment to be made by them
or under them, which decision, when rendered, shall
govern the Auditor and the Comptroller of the Treas

ury in passing upon the account containing said
disbursement.12

The budget and accounting act of 1921 provided that :

All powers and duties now conferred or imposed by
law upon the Comptroller of the Treasury or the six
auditors of the Treasury Department, and the duties
of the Division of Bookkeeping and Warrants of the
office of the Secretary of the Treasury relating to

keeping the personal ledger accounts of disbursing and

collecting officers, shall, * * * be vested in and
imposed upon the General Accounting Office and be
exercised without direction from any other officer.
The balances certified by the Comptroller General shall
be final and conclusive upon the executive branch of
the Government.
All claims and demands whatever by the Govern

ment of the United States or against it, and all ac-

"28 Stat. 208.
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counts whatever in which the Government of the

United States is concerned, either as debtor or cred

itor, shall be settled and adjusted in the General Ac

counting Office.
The Comptroller General shall make such rules and

regulations as may be necessary for carrying on the
work of the General Accounting Office, including rules
and regulations concerning the admission of attorneys
to practice before such office.

The Comptroller General shall specially report to
Congress every expenditure or contract made by any

department or establishment in any year in violation
of law.13

The provision that the balances certified by the Comp
troller General shall be final and conclusive upon the exec

utive branch of the Government originated in 1868,14
though it was but a codification of the practice which had

generally obtained theretofore.15 The House Committee on

Revision of the Laws unfavorably reported a request that
the act of 1868 be repealed, and said, among other things,
that:

"* * *
power in the head of the War or any

other Department to set aside and change the findings
of the accounting officers of the Government is at war
with the whole principle upon which the system is

based; that the allowance and settlement of the dis
bursement of all public funds should be vested wholly
in a set of officers other and different from those who
made the expenditure. If their allowances and set

tlements can be set aside and changed by the head of
the department under whose direction the money was

paid, or the claim accrued, then the whole system of
checks to improper expenditures, which it was sup

posed had been established, falls to the ground."16
13 42 Stat. 23, 27.
14 Act March 30, 1868, 15 Stat. 54, Section 191, Revised Statutes.
15 See Note 10, supra, and 1 Lawrence, Comptroller's Decision, 510,

533 (1851).
10 Report republished in 26 Congressional Record, 4342. Compare
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Ex-President and now Chief Justice Taft said:

"Then consider the drawing of money from the

Treasury Department under an appropriation act.

The drawing of the warrant must be affirmed by the

Comptroller of the Treasury. It is for him to say how
the appropriation act shall be construed and whether
the warrant is lawful and whether the money can be

drawn. The Comptroller of the Treasury is an ap

pointee of the President, and in a general sense is his

subordinate. If the President does not like him as

Comptroller, he can remove him and with the consent

of the Senate put another in his place, but under the
act of Congress creating the office the President can
not control or revise the decisions of this officer."17

It is thus clear that the General Accounting Office is the

guardian of the appropriations and that it is its "business
to see that no money is paid out of the Treasury unless the

payment is authorized by an appropriation act." 18 The
head of the office, the Comptroller General, is thus nothing
more nor less than an official of the legislative branch of the
Government, a clerk to Congress for the purpose of seeing
that appropriations are expended by administrative offi
cers in accordance with the limitations and directions con

tained in the statutes or in the appropriation acts. The

views of Postmaster General Kendall on his annual report of December
4, 1835, urging an independent audit of this department which was

established by the act of July 2, 1836, 5 Stat. 80. He said :

"* * * It is believed to be a sound principle, that public officers,
who have an agency in originating accounts should have none in their
settlement. The War and Navy Departments are in general organized
upon this principle * * * If from any cause an illegal expendi
ture be directed by the head of a department, it is the duty of the

disbursing agent not to pay the money; and if he does pay it, it is the

duty of the Auditors and Comptrollers to reject the item in settlement

of his account. * * *."

"Taft, Our Chief Magistrate and His Powers, p. 81. Compare
Butterworth v. Hooe, 112 U. S. 67. Also compare St. Louis, Browns
ville & Mexico Ry. v. United States, 268 U. S. 169, at page 174.

M Geddes v. United States, 38 Ct. Cls. 428, compare In Reference
59 Ct. Cls. 813, and same case on its merits, Anderson v. United States,
61 Ct. Cls. 201 (1925).
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statute makes him independent in fact from all officers,
and he can be controlled only by law; that is, by the Con

gress enacting or changing statutes.
Prior to section 8 of the act of July 31, 1894, questions

involving the use of appropriated moneys were frequently
submitted to the Attorneys General. The Comptroller was
then a bureau official of the Treasury, and it was his sole
function to act and decide, while the Attorney General was
the legal advisor of the Government.19 At the same

time the practice grew up of seeking in advance advice
from the Comptrollers upon matters which were likely to
come before them for decision in the settlement of accounts.
These two functions, which prior to 1894 were legally dis
tinct and committed to different hands, became in prac
tice, to a large extent, confused, and were well calculated
to give occasion for conflicts of jurisdiction, but as both
officers were then a part of the executive department of
the Government, such conflicts were not of serious moment.
However, the act of 1921 made the Comptroller General
responsible solely to the Congress, and in a recent decision
refusing to be bound by an opinion of the Attorney Gen
eral the Comptroller General stated :

"Whatever may have been the effect of opinions of
the Attorney General on questions relating solely to
the legality of proposed expenditures of appropriated
moneys, prior to the enactment of the Dockery Act of
July 31, 1894, 28 Stat. 205, the evident purpose and
effect of said statute was to vest in the Comptroller
the exclusive jurisdiction and plenary authority to de
termine such questions. This is clearly indicated by
the report of the joint committee which drafted the
provisions of said act. See report as printed in House
Report No. 637, 53d Congress, second session, in which
it is stated that the duties of the Comptroller will be
'mainly to determine finally the construction of stat
utes,' and that the act 'will concentrate in one head all

"But see 11 Op. 5, refusing an opinion on a matter to be decided by
the Auditor. Compare 20 Op. 655.
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the legal direction in the settlement of accounts.' In
this connection attention is invited to the opinion of

Attorney General Richard Olney, rendered May 22,
1895, 21 Op. Atty. Gen. 178, in which he declined to

render an opinion on certain questions involving the

legality of expenditures from appropriated moneys,

referring to the fact that while such questions 'prior
to October 1, 1894, [effective date of the Dockery
Act], could properly be asked of the Attorney Gen
eral,' they could now be submitted to the Comptroller
under the provisions of said act and that they 'are

questions which the comptroller, by his greater ex

perience, is better qualified to pass upon, and it is de
sirable to avoid any possible conflict of precedents.'
This opinion was quoted from and followed by At

torney General Judson Harmon in an opinion of

August 31, 1896, 21 Op. Atty. Gen. 405, in which he
refused to express an opinion on the question there

presented, stating:
This is a question which may be asked of the Comp

troller of the Treasury. (Act of July 31, 1894, chap.
174, sec. 8.) It belongs to a class of questions which

require for their decision a special knowledge of our

appropriation acts and the course of decisions there
under. * * *

See also opinion of Attorney General Joseph Mc-

Kenna, rendered May 6, 1897, 21 Op. Atty. Gen. 531,
in which he said :
* * * It has been repeatedly held by Attorneys-

General that on questions of disbursement of money
or payment of claims, so by law relegated to the comp
troller, the Attorney-General should not render opin
ions, * * *

.

To the same effect is an opinion of August 10, 1922,
33 Op. Atty. Gen. 268, which concludes as follows :

Section 8 of the Dockery Act of July 31, 1894, (ch.
174, 28 Stat. 207), provided that the balances certified
by the auditors of the Treasury, or upon revision by
the Comptroller of the Treasury, should be final and
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conclusive upon the executive branch of the Govern

ment, and that where disbursing officers or the head
of any executive department, applied to the Comp
troller of the Treasury for his decision upon any

question involving a payment, the decision, when ren

dered, should govern the case. Construing these pro
visions of law, my predecessors have uniformly held
that a question of pay for the determination of the

Comptroller can not be submitted to the Attorney Gen
eral for his opinion merely because it may incidentally
involve some power or the effect of some power
claimed to exist in the head of a department. (See,
for example, 25 Op. 301, 28 Op. 129). The same rule

necessarily applies to the Comptroller General, in
whom is vested all the power formerly conferred by
law upon the Comptroller of the Treasury. (Act of
June 10, 1921, ch. 18, sec. 304; 42 Stat. 20, 24.)
I have the honor, therefore, to advise you that I do

not deem it proper to express my opinion upon the

question submitted by you."20

The position of the Comptroller General was summed

up in a letter to the President, in part as follows :

I have in mind * * * a recent opinion of the

Attorney General to the Secretary of War * * *

unfortunately accepted by certain administrative of

fices, notably the Departments of War, Navy, Interior,
and Agriculture, as sanctioning disregard of General

20 5 Comp. Gen. 691. Compare Hotchkiss Judicial Work of the Comp
troller of the Treasury, pp. 24-29. President Taft's Commission on

Economy and Efficiency referred to Section 3678, Revised Statutes,
and Section 8 of the act of July 31, 1894 (H. R. Document 854, 62d

Congress, 2d Session, pp. 64-78) :

"The object of an appropriation is thus fixed by the terms of the

appropriation, and the proper construction of these terms is a question
of law. The construction to be placed on each appropriation has,
however, been taken away from the heads of departments. These

provisions of law necessarily limit the discretion of those having the

disposition of appropriations which certainly, so far as the law is

concerned, is subject to the control of the accounting officers of the

Treasury."
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Regulations * * * issued by this office, and re

sulting in overpayments by disbursing officers * * *

such overpayments are, of course, being worked out

in the audit of the disbursing officers' accounts and

charged back or otherwise recovered for the Govern
ment.

Should [the opinion of the Attorney General] be

understood by the commission and its disbursing of
ficer as authority for disregarding the decision of this

office, [it] may result in large unauthorized expendi
tures of public funds on unlawful awards, recovery of
which sums may prove most difficult, if not impos
sible * * *

The opinion of the Attorney General as to a matter

regarding which he may with propriety express opin
ion is entitled to most respectful consideration and

great weight, but such opinion is advisory only and
lacks the force of a judicial determination. Most in
frequently have Attorneys General expressed opinion
on a matter determinable by another official.
In this proceeding, the Congress recognized the de

terminative effect of the decision of this office * * *

and is the most recent expression of the only authority
to which there lies an appeal from this office.

I am always pleased to consider most carefully the
views of any interested branch of the Government in
connection with any matter before me in support of
a proper request for reconsideration of action taken,
but I may not accept the opinion of any official, in
clusive of the Attorney General, as controlling my

duty under the law.

It is the opinion of the writer that section 8 of the act
of July 31, 1894, and the Budget and Accounting act of

1921, operate as express provisions to except from the

jurisdiction and authority of the attorneys general to ren

der opinions, all questions of either law or fact concerning
the disbursement of appropriated moneys and this was

generally the view of attorneys general prior to the Budget
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and Accounting act.21 Otherwise, the Comptroller's settle
ments are not final and conclusive on the Executive De

partment of the Government, he must perform his duties

subject to the direction of attorneys general, and the in

tention of Congress to secure an audit independent of the
Executive Department of all financial transactions of the
Government is frustrated.

The impropriety of the Attorney General expressing an

opinion on a question involving the disbursement of public
money is exemplified by an opinion of Attorney General
Palmer holding that where a naval vessel had been unheard
of for so long that her loss might be presumed the account

ing officers were concluded under section 286, Revised
Statutes, by the certificate of the Secretary of the Navy as

to the date of loss of the vessel.22 Neither the Comptroller
of the Treasury nor the Comptroller General 23 agreed
therewith and as a result a large number of suits were

filed in the Court of Claims where judgment was rendered

against the Government in one of the cases in accordance
with the views of the Attorney General.24 The Comp
troller General refused to follow the decisions of the Court
of Claims25 and insisted that the question be again con

tested in one of the other cases pending in the Court of
Claims. The Attorney General agreed to file a brief pre
pared in the General Accounting Office in the question and
to have the question reargued in the Court of Claims. This
was done and the Court of Claims reversed the Quinn case

in the case of Grace Shook, Administratrix, v. United

States, 61 Ct. Cls. 816, with the result that all of the other
cases were dismissed.

The Attorney General is the advocate for the United
States and it occurs that he must sometimes go into the

21 20 Op. 655, 21 id. 188, 221, 530; 22 id. 581; 23 id. 1, 2, 10, 86, 431,
468, 586; 24 id. 85, 533; 25 id. 185; 28 id. 129; 33 id. 265.

22 32 Op. 427.
23 26 Comp. Dec. 336.
24 Quinn v. United States, 58 Ct. Cls. 481 (1923).
25 Comp. Gen. 479. See McGuire Accounting Officers of the United

States and Judicial Precedents, 19 Illinois Law Review, 523.
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courts and defend the Government even though such de
fense is contrary to the views expressed by him in an opin
ion in the same or similar cases.26 This is, of course, a

handicap on the attorneys of the Department of Justice
who are required in the discharge of their duties to defend
the United States in the courts, and while it is not impos
sible to win a case in the courts in the face of an opinion
of the Attorney General, it is more difficult to do so.27
The present situation is unsatisfactory. Either the

Comptroller General should be given authority to follow
into court cases disallowed by him contrary to opinions of
attorneys general and there defend them, or prosecute suits
for recovery of payments deemed by him to be erroneous,
or the law should be clarified so as to expressly deny to the

Attorney General authority to render opinions on questions
concerning the disbursement of public money. The only
alternative is an abandonment of the legislative audit and
control over public money, an audit and control independ
ent of the spending agencies of the Government.

26 32 Op. A. G. 199, and Gillespie v. United States, 60 Ct. Cls. 923;
34 Op. A. G. 5, and Lecourchick v. United States, 60 Ct. Cls. 78 (1925).
" See Smith v. Jackson, 241 Fed. 247, 246 U. S. 388 (1918).



METHODS OF PROTECTING THE CITY PLAN
IN OUTLYING DISTRICTS

By CHARLES W. TOOKE

THE problem of city planning looking to the future

growth of our municipalities is one of immediately
pressing importance. It includes within its scope the ques
tions of delegation of the power to the city authorities, the
organization and methods of functioning of the planning
commission and the legal sanctions that may be employed
to assure the successful operation of the measures adopted.
As all the powers of a municipal corporation are delegated
to it and as their exercise is necessarily limited by the rule
that the ordinances passed thereunder must be reasonable,
it seems to be imperative that the extent of this power and
the methods of its application should be denned with some

particularity in a statutory enabling act. This is true
even if the city is organized under a constitutional home-
rule charter, for its grant to itself of the specific power

by appropriate action may run counter to a general law
of the state as to taxation, eminent domain or control of
streets and highways, in which case the home-rule ordi
nances must yield to the legislative enactment.1 This re

quirement of an enabling act may be further emphasized
by reference to the uniform rule of the courts that there
can be no implied power of the city to exercise its police
or other governmental functions beyond its statutory
boundaries.2 Therefore, in order to protect the integrity

'West v. Jaloff (Oregon, 1925), 232 Pac. 642; Davidson v. Wal
worth Mfg. Co., 5 Fed. (2nd) 232; Ex parte Daniels, 183 Calif. 636;
City of Baraboo v. Dwyer, 166 Wis. 373; Hoosier Mfg. Co. v. Berry
(Indiana, 1925), 149 N. E. 723; Troy v. Union Traction Co., 202 N. Y.

333; Northern Trust Co. v. Chicago Rys. Co. (Illinois, 1925), 149
N. E. 422.

Contra: Lorain St. R. R. Co. v. Public Utilities Commission (Ohio),
148 N. E. 577. See also Lee v. Silva, 240 Pac. 1015.

- City of Duluth v. Orr, 115 Minn. 267, 132 N. W. 265 in which it
was held that the city could not amend its home-rule charter so as to

grant itself extra-mural powers. See also, articles on "Extraterri-
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of the city plan and insure the development of the suburbs
in conformity therewith, the power must be expressly de

fined by the state legislature.
The enabling act must not only grant to the city the

requisite powers, but it should also include detailed pro
visions prescribing the method of organization of the plan
ning commission and the procedure to be followed in order

to insure a compliance with the limitations which the fed

eral and state constitutions place upon the exercise of the

police power and the powers of taxations and eminent do
main. Such provisions have been carefully worked out by
some of our best qualified legal authorities on city planning,
whose achievements in this direction are a noteworthy ex

ample of what can be done by able experts in the drafting
of constructive legislation.3 The experience gained in

drafting and applying our zoning statutes has proved ex

tremely helpful in this regard both from the point of view
of the practical working of the plan and the adjudication
of the legal questions involved. It is not, however, the

purpose of this article to set forth and discuss the general
features or technical aspects of the enabling act, but rather
to call attention to one specific problem connected with the
creation and operation of the city plan, the solution of
which is vital to a consummation of the ultimate purposes
of the entire movement.

This specific problem is what method should be adopted
to forestall and prevent such encroachments upon the city
plan by owners of outlying lands as may cause additional
difficulties and increased expense when the city may later
seek to realize its projected plan by the opening of the
streets mapped out and the imposition of building restric
tions upon the abutting lots. The free and haphazard sub

total Powers of Cities," by William Anderson, 10 Minnesota Law

Review, 475, 564.
3 Notably the draft of the enabling act for cities prepared by E. M.

Bassett and F. B. Williams and adopted in New York State (Ch. 690
of laws of 1926) and the proposed act drafted by Philip Nichols, House
Bill No. 272, Massachusetts, 1926.

See also Ch. 719, Laws of New York, 1926, which applies to villages.
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divisions of the real estate promoters, who often have lost

sight of their ultimate interests in their scramble for im

mediate financial profits, must be effectively prevented if
the city is to be developed symmetrically and the para
mount interests of the public protected. This problem is

twofold, including the finding of sound legal methods of

control, and also an intelligent and honest administration
of the law for the general welfare. No system of sanctions
however wisely devised can protect the city plan unless the

'

officials in charge of its administration are men of ability,
actuated by highest motives and supported by a prepon
derant public sentiment. The failures of the past to realize
the efforts to protect the city plan have been due in no small

degree to the same kind of official inefficiency which so

frequently has made a travesty of our zoning laws. But

granted an intelligent and loyal administration, the powers

given it must be based upon sound practice and be consist
ent with established legal principles. The question there
fore resolves itself down to the consideration of the sanc

tions that are proposed to enable the administrators of the

city plan to require the owners of lands in the outlying dis
tricts to refrain from imposing undue burdens upon the

public and to conform their developments to the plan that

may be adopted by the city. In other words, what legal
methods are best adapted to control the making of new

subdivisions by private owners and to prevent the erection
of buildings and other improvements in the streets mapped
out on the city plan?

One method of exercising such control which has been

suggested is by an application of that general regulatory
power of the state known as the police power, a method
which has been incorporated in the enabling act recently
adopted by the legislature of the State of New York. Sub
ject to elaborate provisions for notice and hearing and
appeals under certain circumstances, designed to make the
application of the statute fairly elastic and to avoid the
charge of arbitrary unreasonableness, the act forbids the
owner of outlying property building in the mapped streets
or the granting to him of any permit for that purpose.
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Under this method the owner is not to receive any com

pensation upon condemnation for any improvements erected
in the streets after the master plan is made effective unless

a building permit therefor has been issued. It is thus at

tempted to preserve the integrity of the city plan by de

priving the owner of the land from compensation for im

provements when the city shall later by the exercise of

eminent domain take from him or his successors in title

land lying within the limits of the mapped streets.

Let us examine this statute from the standpoint of the
federal and state constitutional inhibitions against taking
private property for public uses without just compensation
or without due process. The beneficial use of lands has

always been considered to be a property right, limited only
to the extent that its use may be reasonably regulated to

subserve the health, safety, morals and welfare of the com

munity. The declaration by the state through its legisla
ture of what is necessary to subserve the health and gen

eral welfare of the community is often held by the courts

to be decisive in doubtful cases.* But as a legislative dec

laration can not make that a nuisance which is not such in

fact, so it can only be a case of necessity without a practical
alternative that will warrant a destruction of property
rights under the guise of a reasonable exercise of the police
power.
No zoning regulation has ever gone to the extent of for

bidding the owner of a lot in a restricted district from

erecting any improvement thereon, and it is plain that no

such absolute limitation of his use could be justified on the

ground that it was necessary to the present or prospective
welfare of the community. If so declared to be necessary,
the public may appropriate his right but must make due

compensation therefor. Whether the owner or the com

munity at large will ever derive any benefit from that part
of the projected street lying within any individual's prop

erty is necessarily problematical, as that particular part of

'See Sawyer v. Davis, 136 Mass. 239; W. Va. Transp. Co. v. Ohio

River P. L. Co., 22 W. Va. 625, and Crossman v. Galveston, 112 Tex.

303 for a discussion of the limitations of this principle.
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the plan may later be changed to meet new conditions. The
owner has no assurance that the street will ever be opened,
and hence it is futile to claim that he receives any com

pensating benefit from the fact of its reservation.
It is for these reasons that the courts by the great weight

of authority have held statutes and ordinances prescribing
such a restriction upon the land owner unconstitutional and
void.5 The one important exception is found in the deci
sions of the Courts of Pennsylvania, where such a restric
tion has been uniformly upheld, although in Bush v. City of
McKeesport decided in 1895, the Supreme Court in passing
upon the constitutionality of the provision of an enabling
act that "No person shall hereafter be entitled to recover

any damages for any buildings or improvements of any kind
which shall or may be placed or constructed upon or within
the lines of any located street or alley, after the same shall
have been located or ordained by councils:" said,

"If the question intended to be raised by appellants
were an open one, much might be said on both sides;
but we think the underlying principle has been too
long and firmly settled in this state, adversely to plain
tiffs' contention, to justify us in holding that any new

principle was introduced or changed in the law effected
by the clause above quoted. That clause is merely
declaratory of the common law of the state, as recog
nized in re Forbes Street, 70 Pa. St. 125, and other
cases."

The early New York decisions passed upon statutes that
were enacted prior to the Constitution of 1821, which for
the first time included the usual clause against the taking
of private property for public purposes without just com-

"Moale v. Baltimore, 5 Md. 314; Baltimore v. Hook, 62 Md. 371;
State v. Carragan, 36 N. J. L. 52; Forster v. Scott, 136 N. Y. 577;
People v. Priest, 206 N. Y. 274; re Saratoga Avenue, 266 N. Y. 128;
Edwards v. Bruorton, 184 Mass. 529; Halsell v. Ferguson, 109 Tex.
144; Kittinger v. Rossaman, 12 Del. Ch. 276.
Contra: Re Furman Street, 17 Wend. 649; re Wall Street, 7 Barb.

632; re 127 Street, 56 How. Pr. 60; Forbes Street, 70 Pa. St. 125;
Bush v. McKeesport, 166 Pa. St. 57. For an able review of these
cases see Nichols "Protecting the City Plan�The Next Steps," Bulle
tin No. 16 of the Massachusetts Federation of Planning Boards.
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pensation. This was the ground given by the Court of

Appeals in 1893 in the case of Forster v. Scott for over

ruling the earlier decisions. In People v. Priest, however,
decided in 1912, the same Court in considering the effect of
the statutes passed before the adoption of the constitutional
inhibition held that the prior decisions upholding such
statutes were erroneous, that the right of the individual to
the protection of his property was based on Magna Charta
and stated the grounds of its decision in Forster v. Scott
as follows :

"In Forster v. Scott the Court was considering a

case in this state which arose subsequent to the Con
stitution of 1821, but the decision is nevertheless
placed not only upon the ground that the Constitution
then expressly provided that private property shall
not be taken for public use without just compensation
but also upon the further ground that the statute de
prived the owner of the enjoyment and possession of
private property without due process of law, contrary
to the constitutional guaranty."

Since these later decisions in New York, however, prac
tically all our zoning statutes have been enacted, and ques
tions relating to the extension of regulation of the use of

private property under the police power have been sub
ject to almost innumerable adjudications of the Courts. The
Court of Appeals of the State of New York has perhaps
gone further than any other in recognizing the necessity
for expanding the older more limited conceptions of the
police power,6 and it is therefore fortunate that the first
test of its application to protect the city plan against en

croachments upon mapped streets will probably come before
the Courts of that State. If the statute of 1926 shall be
held by the Courts of New York to be unconstitutional, this
method will have to be discarded, for there would be little
hope of its being sustained in other jurisdictions which
have not gone so far in extending their definition of the
police power to meet new conditions. New York, for ex

ample, permits the establishment of reasonable building
lines under the police power and holds that such a restric-

6 Wulfsohn v. Burden (N. Y., 1925), 150 N. E. 120.
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tion does not constitute an encumbrance on the land7 while
the Courts of Massachusetts hold that such a building line
is in the nature of an easement for the benefit of the public
and can be taken only by the exercise of the power of emi
nent domain.8 Consequently, it is plain that a favorable
decision in New York would still leave the validity of the
statute somewhat doubtful in those other States which fol
low the doctrine of Massachusetts.

The method of protecting the city plan by means of the

police power alone is thus seen to be open to serious objec
tions upon constitutional grounds, and so far as it involves
the taking of any easement has been uniformly repudiated
in every state where it has been questioned, except in Penn

sylvania. The application of the police power may be ex

panding in these later days, but it is safe to say that the
Courts of fhis country will always draw its boundary short
of an unreasonable invasion of vested rights of property.9
And a provision in a statute expressly authorizing the tak
ing away of all rights of a private owner to improve his
property in any manner seems to be aimed at a taking of
private property within the purview of the constitutional
provisions requiring compensation.

The plan of restriction embodied in the statute recently
adopted in New York seems to meet most of these objec
tions. The act gives to the commission in charge of en

forcing the law the power to make exceptions in favor of
any landowner, who can show that the restriction against
his building in a mapped street will reduce the value of his
property. This provision is a saving clause, which seeks to
avoid the objection that the effect of the statute is to take

property in invitum, without payment of compensation.

7 Lincoln Trust Co. v. Williams Building Corp., 229 N. Y. 313.
8 Curtis v. Boston, 247 Mass. 417. See to the same effect the follow

ing recent cases: Watertown v. Dane (Mass., 1926), 150 N. E. 860;
Opinion of Justices (Me., 1925), 128 Atl. 181; Michael v. South
Orange (N. J., 1926), 132 Atl. 337; Ganske v. Jensen (Wis., 1926),
205 N. W. 508.

8 Pennsylvania Coal Co. v. Mahon, U. S. 260, U. S. 393. Pacific
Palisades Assn. v. Huntington Beach (Calif., 1925), 237 Pac. 538.
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While this act appears to meet the constitutional require
ment of due process, it seems more liberal in some respects
�as, for example, permitting the recording of plats of sub
divisions that do not conform to the master plan�than is

necessary, concessions which may seriously affect its suc

cess in practice. It may be said that as the details of the

control are worked out and as compared with the method of

control by eminent domain, the statute has the merit of

simplicity and is practically self-executing.10
Many of the opponents of the exercise of the police power

for this purpose hold that the only alternative method of

protecting the city plan is by the exercise of the power of

eminent domain�that power of the state to take private
property for a public purpose upon payment of due com

pensation. The major premise of their argument is the

necessity of protecting the projected streets laid out on the
master plan from private encroachment pending the open

ing of such highways; their minor premise is the legal im
possibility of taking away from the private owner his right
to improve his lands without compensation; their conclu
sion is that the only method available is by condemning this
right by eminent domain.
Now it is quite clear that an easement in land for street

purposes can not be taken in invitum except by eminent
domain. The taking of such an easement is a taking of

property for a public purpose, and in the absence of a mod

ifying statute includes the right to use it for such purpose
without liability for damage that may later result to the
abutting lands from a change of grade, the erection of

poles, or the cutting down of shade trees by the city author
ities, or in most cases from the exercise of franchise rights
granted to private corporations. No one can question,
therefore, the necessity of a proceeding by eminent domain
to condemn lands for street purposes. A statute which at-

10 For a clear exposition of the advantages of this plan see "The

Preservation of the Integrity of the City Plan," by E. M. Bassett and
Frank B. Williams, published in the National Municipal Review,
March, 1925.
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tempts to take lands for public streets without providing
for compensation is clearly unconstitutional and void.11
The method of acquiring lands by eminent domain is cum

bersome and expensive, requiring due process and an as

sessment of damages and often involving both the public
� and the private owner in long and costly litigation. Should
this method be used to protect the city plan? Supporters
of the exercise of eminent domain to this end admit that the
cost of condemning lands for street purposes in undeveloped
outlying districts would be too expensive, but propose that
the easement to be condemned should be limited to deprive
the owner of any right to compensation for improvements
thereafter made upon the lands ; in other words that upon
the inception of the city plan there should immediately be
condemned the right to later condemn the lands in unde
veloped districts which are mapped out as prospective
streets and highways. Such a taking probably would be
for a public use, and, if so, would justify the exercise of the
power of eminent domain.12 But at best this method is un

tried and does not have the sanction of experience or of

judicial authority, and it may well be questioned from a

practical point of view whether such a condemnation of all
outlying streets mapped on the city plan might not prove
very expensive and open the doors to a mild form of looting
the public treasury.
The damages to be assessed would include not only the

value of the land taken but also any diminution in the value
of the remaining lands.13 If the owner is already provided
with access by a public road, there would be no compensa
tory benefits to be offset against the damages thus accruing.
Would not the owners generally seek substantial damages
for the tying up of their property, especially as no compen-

31 Baltimore v. Hook, 62 Md. 371; People v. Priest, 206 N. Y. 274;
Kittinger v. Rossman, 12 Del. App. 276; State v. Carragan, 36 N. J.
Eq. 52; Edwards v. Bruorton, 184 Mass. 529.

12 Nichols, "Eminent Domain," 130, 131. Re Kansas City Ordinance

(Mo., 1923), 252 S. W. 404. (See, however, the strong dissenting
opinion by Walker, J., with numerous authorities cited.)

11 Cousin v. Clakamas County, 247 Pac. 138.
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satory benefits could be offset by the public? Although the
easement thus taken for a prospective boulevard may be

paid for in full, the owner has no assurance that it will

later be opened as a street and upon abandonment the land

included would gratuitously be freed from the burden of

the easement. The opportunity that would thus be opened
might make the unnecessary expense foisted upon the city
of Philadelphia for the location of its Sesquicentennial seem
trivial in comparison. It is only fair to say, however, that
some eminent advocates of this method of protecting the

city plan by an exercise of the power of eminent domain
believe that the owners of lands affected would seldom if

ever file any claim for damages. This is the opinion of Mr.

Philip Nichols expressed in an article entitled "Protecting
the City Plan�The Next Steps," published as bulletin No.
16 of the Massachusetts Federation of Planning Boards.
Whether or not this would be true can only be a moot ques
tion until tested by actual experience.

The experimental nature of the two methods of control
above discussed being recognized,14 the practical question
naturally arises whether there is not some other method
not open to constitutional objections that may accomplish
the same ends, without involving the growing city in great
expense or in tedious litigation. Such a method has been

devised, embodied in legislation and successfully applied in
the District of Columbia for the past thirty years. The
efficient operation of the method having been demonstrated

by long experience, it would seem to deserve the attention of
the promoters of city planning throughout the country.
When we may also add that its constitutionality has been

upheld by the Courts of every State where it has been
tested and by the Supreme Court of the United States, the
fact that it has generally been rejected in discussions of the
problem of protecting the city plan warrants a somewhat
extended statement of its main features.

14 This is the conclusion of Mr. Alfred Bettman in his paper on "A

Proposed City Planning and Enabling Act," read before the confer
ence of the National Municipal League, held at St. Louis, Novem

ber, 1926.
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This third method of protecting the city plan is by a con

trol of the privilege of the owner to dedicate streets and

highways in making a subdivision for residential or bus

iness purposes. The common law principles applicable to

dedication are well known. It is a fundamental rule that

anyone who conveys an isolated piece of land must give the
grantee access therefrom to a public road over the grantor's
remaining lands, and this is a right attached to the land
into whatever hands it may come. The only practical
method therefore for one who makes a subdivision is to

mark out thereon roads or streets and dedicate them to the

public, and this is the method that has been almost univer

sally followed from the earliest day to the present time.
The making of a marketable as well as a merchantable
title requires the owner to make and file a plat of his sub

division, the easements for roads, streets and other public
places becoming vested in the public by their acceptance.
And an acceptance may result either from the act of the

public authorities, or by the conveyance of lots indicated on

the plat to private individuals and use by the public.15
In addition to the common law method of dedication,

statutes often provide that the dedication may be complete
upon the filing of a subdivision map in the appropriate
office. Such statutes exist in most of the States ; and while
none of them, so far as appears, precludes the exercising of
the common law method, there seems to be no question that
they may be made the exclusive method of dedicating lands
to public uses. As the dedication of lands to public pur
poses is not a right but only a privilege to be exercised with
the consent of the public authorities, it is clear that the
state may impose any reasonable regulations upon the exer

cise of this privilege whether it be based upon the common

law or upon statute.

How this method has been applied to preserve the city

16 Commonwealth v. Alburger, 1 Wharton (Pa.) 469; Morris Canal
& Banking Co. v. Jersey City, 12 N. J. Eq. 252; Hardin v. Ferguson,
271 Mo. 410; Snouffer v. Cedar Rapids R. R. Co., 118 la. 287; McCoy
v. Thompson, 84 Ore. 141; Volpenheim v. Westerfield, 287 S. W. 545.
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plan in outlying and undeveloped districts may be seen from

an examination of the experience of the city of Washing
ton. In 1888 Congress found it necessary to take measures

to have the streets throughout the District of Columbia laid
out upon a uniform plan. Owners of land outside the

municipal limits were making and recording subdivisions

as they pleased without conforming to the general plan of

the city of Washington. The Act of August 27, 1888, "to

regulate the subdivision of land within the District of

Columbia"16 authorized the Commissioners to promulgate
general orders regulating the platting and subdividing of
all lands within the District and provided that such plats
must be approved by them before being admitted to record.
Section 5 of the Act laid down that "no future subdivision
of land in the District of Columbia, without the limits of

the cities of Washington and Georgetown, shall be recorded
in the Surveyor's office of the said District, unless made in

conformity with the general plan of the city of Washing
ton." In 1893, in order to carry out more completely the
same object, Congress passed a supplemental Act 17 provid
ing for a plan for the extension of a permanent system of

highways throughout that part of the District lying out
side of Washington and Georgetown, which system was to

be made as nearly in conformity with the street plan of the
city of Washington as the Commissioners should deem ad
visable and practicable.
The provisions of the second and third sections were as

follows :

Sec. 2. And after any such map shall have been so

recorded, no further subdivision of any land included
therein shall be admitted to record in the office of the
surveyor of said district, or in the office of the recorder
of deeds thereof, unless the same be first approved by
the Commissioners, and be in conformity to such map.
Nor shall it be lawful, when any such map shall have
been so recorded, for the Commissioners of the Dis-

16 Ch. 916, Statutes of 1888; Compiled Statutes D. C, Ch. 58, sec

tions 39-43.
"March 2, 1893, Ch. 197. This act is in force today, subject to

amendments of January 21, 1896; June 28, 1898; February 23, 1905.
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trict of Columbia, or any other officer or person rep
resenting the United States or the District of Colum
bia, to thereafter improve, repair or assume any re

sponsibility in regard to any abandoned highway with
in the area covered by such map, or to accept, improve,
repair or assume any responsibility in regard to any
highway that any owner of land in such area shall
thereafter attempt to lay out or establish, unless such
landowner shall first have submitted to the Commis
sioners a plat of such proposed highway, and the Com
missioners shall have found the same to be in con

formity to such map, and shall have approved such
plat, and caused it to be recorded in the office of said
surveyor.

Sec. 3. When any such map shall have been recorded
as aforesaid in the office of the surveyor of the Dis
trict, it shall be lawful for the owner of any land in
cluded within such map to adopt the subdivision, there
by made, by a reference thereto and to this section in
any deed or will which he shall thereafter make; and
when any deed or will containing any such reference
shall have been made and recorded in the proper office,
it shall have the same effect as though the grantor or
grantors in such deed, or the maker of such will, had
made such subdivision and recorded the same in com

pliance with law.

The sections following include elaborate provisions for

the opening of highways and the vacating or alteration
of those existing by an exercise of the right of eminent
domain upon order of the Supreme Court of the District,
made upon application to it and after public notice and

hearing upon the question of whether the public conven

ience required such condemnation. An inquisition as to

damages to be assessed was to be held before a jury of
"seven judicious disinterested men," theverdict to be signed
by the jurors or a majority of them. The statute further

provided for taking into consideration the benefits to the
remainder of the claimant's property when only a portion
was to be taken ; and for assessing and charging the amount

finally awarded as damages, one-half upon the lands bene
fited and the other half upon the District of Columbia,
which assessments when confirmed by the Court were made
a lien upon the lands thus assessed to be collected as special
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improvement taxes. Appeals from the orders of the Dis

trict Supreme Court in special term to the general term
were authorized;18 and, finally, possession under the con

demnation was authorized only after the money damages
fixed by the judgment should be appropriated and paid, and
in the event that Congress should not make an appropria
tion within the first six months of its session following the

judgment, the proceedings were to be null and void and the
land revert back to the owners.

The constitutionality of this Act came before the Supreme
Court of the United States in 1896 in the case of Bauman

v. Ross, 167 U. S. 548, and was unanimously upheld by the
Court. The opinion of Gray, J. reviewed not only the his

tory of the legislation on the condemnation of lands for pub
lic purposes in the District, but also the adjudications of
the Courts of the several States upon similar statutory pro
visions for the taking of lands by eminent domain. As to

section 2, the Court said :

"The recording of the map under section 2 does not
constitute a taking of any land, nor in any way inter
fere with the owner's use and enjoyment thereof. The
provision of that section that after the map has been
recorded, no further subdivision, not in conformity
with the map, shall be admitted to record, goes no

further than the earlier acts of Congress of January
12, 1809, c. 8, and August 27, 1888, c. 916, cited at the
beginning of this opinion; and is clearly within the
authority of Congress to prevent anything being placed
upon the public records, which may tend to defeat its
object of securing uniformity in the entire system of

1S The amendment of January 21, 1896, provides that any party
aggrieved may appeal to the Court of Appeals of the District of
Columbia, upon questions of law only, from the final order or decree
of said Court in special term, fixing the amount of damages, or the
assessment for benefits, as to any parcel of land; and, upon questions
both of law and of fact, "from a final judgment of said Court in
special term under this act, distributing the damages among contend

ing claimants"; and further provides that "from any judgment or
order of said Court of Appeals, involving any question as to the con

stitutionality of this act, or of any part thereof," any party aggrieved
may appeal to this Court, and this Court "shall determine only the

question of constitutionality involved in the case."



PROTECTING THE CITY PLAN 141

highways in the District. The provision of section 3,
giving to any deed or will, duly recorded, which refers
to the subdivision made by the map, the same effect
as if such subdivision had been made and recorded by
the grantor or testator, tends to promote the same ob
ject, and benefits rather than injures owners of lands.
The provision of section 2, forbidding the Commis
sioners of the District of Columbia and all other pub
lic officers or agents to accept, improve, repair, or as
sume any responsibility in regard to highways not in
conformity with the map, does not touch the rights of
owners of lands ; but was evidently intended to prevent
the District of Columbia from being held responsible
to travelers upon such highways, under the law pre
vailing in the District, as declared by this Court, and
suffered to remain unchanged by Congress. The object
of the recording of the map is to give notice to all per
sons of the system of highways proposed to be estab
lished by subsequent proceedings of condemnation. It
does not restrict in any way the use or improvement of
lands by their owners before the commencement of
proceedings for condemnation of lands for such high
ways ; nor does it limit the damages to be awarded in
such proceedings. The recording of the map, there
fore, did not of itself entitle the owners of lands to
any compensation or damages."

In the case of the Town of Windsor v Whitney decided by
the Connecticut Supreme Court of Errors in 192019 the

validity of a special act authorizing the establishment of a

city plan and providing that any new subdivisions there
after made must conform to this plan as to street areas and

building lines was drawn in question. The Act forbade the
selectmen to lay out any highway except in conformity with
the city plan, prohibited owners to build within the lines of
projected streets and required them to obtain a permit be
fore opening any new streets in subdivisions not already
covered by the plan. In an action brought to enjoin an

owner who was proceeding to lay out a new subdivision and
to sell lots without obtaining the required permit, the Court
sustained the statute as a valid exercise of the police power,

saying :

"95 Conn. 357; 111 Atl. 354; 12 A. L. R. 669.
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"The Act does not prohibit the owners from the use

of any of their land, except in case they purpose open
ing streets and selling lots thereon, in which case they
lose the use of so much of their land as is contained in
the street-limits and is in excess of what they purposed
laying out as a street, and of so much of the land as

the building line prevents the use of for building pur
poses. If the prohibition of the Act deprived an owner

of the use of any part of his land, and this was not
needed for the public health, or safety, or welfare,
there would be a plain violation of the constitutional
provision. But where it is so needed�and that is the
case before us�the subjection to the police power of
all property gives the State the right to forbid the use

of property in the way desired, save under reasonable
conditions, promoting the public welfare."

The Court upheld the Act as a valid exercise of the police
power and distinctly placed its decision on the ground
stated in Cusack v. Chicago, 242 U. S. 526, that "he who is

not injured by the operation of a law or ordinance can not
be said to be deprived by it of either constitutional right
or of property." Its discussion of the validity of the special
statute under the police power in its more narrow sense

was pertinent upon the question of the reasonableness of
the regulations prescribed, especially upon that part of the
Act which forbade the selling of any lots by reference to a

map not recorded, and to that extent is a helpful com

mentary upon the validity of an ordinance carrying into
effect similar provisions under a more general delegation
of legislative power. But had the statute followed the pro
visions incorporated in the District Act, the issue would
have been much less difficult of solution and would have
resolved itself into the question whether the giving to the
city authorities the control of the acceptance of a dedica
tion to the public was a taking of property without due
process. Windsor v. Whitney seems to sustain fully the
contention that an effective control can be exercised by reg
ulations under the police power, and to demonstrate the
effectiveness of this method where it is sustained by the
Courts. Compared with the method adopted in the District
of Columbia, it is difficult to conceive that any owner would
ever venture to test the control exercised by the latter



PROTECTING THE CITY PLAN 143

method by laying out lots to which he could give no market

able title. The opinion in the case, however, is of great
value in indicating what conditions may be laid down by the
public as precedents to its acceptance of the owner's offer

of dedication. It seems that without question any such

conditions may be attached as to building lines, area or use

as have been sustained by the Courts of the given state and

by the Supreme Court; Welch v. Swazey (214 U. S. 91) for
example, settled the validity under the Federal Constitu
tion of a reasonable regulation restricting the height of

buildings,20 and the recent decision of the Court in Village
of Euclid v. Ambler Realty Co. sustained the validity in

general of comprehensive zoning ordinances.
It is immaterial, however, whether the Courts sustain

this method of protecting the city plan as an appropriate
exercise of the police power or not; the important point is
that, as contrasted to other methods proposed, it has the
sanction of final adjudication by the highest court of the
land. While the Pennsylvania decisions21 doubtless go

further than can be upheld by the authority of Bauman v.

Ross or Windsor v. Whitney, the decision in Bush v. Mc

Keesport warrants the statement that the protection of the

city plan by the control of the privilege of dedication would
be sustained in that State.
Nor is the absence of any legal restriction upon the right

of the owner to make improvements upon his land in the

interval before the mapped streets may be taken by
eminent domain an objection of practical force as shown by
experience. If the point is urged that he may thus enhance
the amount of damages which he will be entitled upon a

subsequent condemnation, the answer is that the loss in

curred by him in thus attempting to develop his property
without conforming to the city plan would far outweigh
any possible advantage he might gain. Moreover, if the

20 The requirement that plats of new subdivisions accepted for record
must conform to abutting streets and to the code of the city of Dallas

requiring them to maintain the established frontage was upheld in

Halsell v. Ferguson, 109 Tex. 144 (1918).
21 Forbes Street, 70 Pa. St. 125 ; Bush v. McKeesport, 166 Pa. St. 57.
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improvements were made in bad faith, this element might,
as suggested by the New Jersey Supreme Court, enter into
the consideration of the question of damages.22
What practical objection then may be urged against this

plan, which has the support alike of successful practice and

of judicial authority? The answer is made, that encroach
ment by improvements have been made upon lands laid out

as proposed streets which involve unnecessary additional

expense upon a later condemnation. But an examination of

the instances cited in support of the objection reveal the

fact that the city plan has suffered not so much from the

owner's voluntary encroachments as from the acquiescence
of the city authorities in the efforts of real estate promoters
to have the city plan changed so as to conform to their indi

vidual interests, an administrative evil which may vitiate

any method of control that may be adopted. Beyond these
cases where the administrative authorities have subordi

nated the welfare of the public to the pressure of special
interests, few if any instances can be found of a failure of

the land owner to conform to the requirements of the city
plan. This fact is established by the experience of a quarter
of a century, while the evils that might result in practice
from an application of a new and unused method can only
be surmised.
It is true that such a statute as that of 1893 applicable

to the District of Columbia or that of 1917 enacted by the

legislature of Connecticut does not prevent the owner of
lands affected from improving his property in the meantime
in any manner he may deem advantageous. Indeed, it is
clear that a statute providing for a city plan and denying
compensation for any building erected within the lines of
a proposed street after the filing of the master plan in case

the land may be later condemned would be unconstitutional
as taking property without due compensation.23 However,
as a practical matter, in the thirty years of the operation
of this plan in the District of Columbia, no instance of such

improvements made in violation of the city plan has been

23 State v. Carrigan, 36 N. J. Eq. 52.
23 See authorities cited in note (5) ante.
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cited by the District authorities, a convincing proof that
the self interest of the owner renders such a method of pro
tecting the city plan self-executing, because a failure to

comply with the provisions of the ordinance would so

seriously impair the value of the lands for development
purposes. It is indeed doubtful whether the power to make

exceptions in favor of individual landowners is not a dis

advantage; the more rigid the control within the limits of

legality, the less likely will the individual presume upon

violating its provisions.
In closing, it may be well to suggest that the principle of

dedication to city purposes of lands platted and accepted by
the city might under certain conditions have well been made
a basis for upholding comprehensive zoning ordinances.
The early statutes of Virginia erecting towns expressly
provided that the purchasers of lots should take them sub

ject to reasonable regulations as to their use that might
later be imposed.24 In those states which have sustained
reasonable zoning regulations, a statute prescribing sim
ilar restrictions upon the acceptance of new subdivisions
and providing that the filing of the map shall be deemed a

dedication not only of the streets and public places thereon

platted, but also of the remaining lands to any rules or reg
ulations as to the height, use or area of buildings to be
erected thereon which may be enacted by the city or its

duly constituted authorities from time to time might pre
clude the owners of lands affected thereby from success

fully contesting later the validity of the restrictions im

posed. As to the effect of such a statute to bind the lands
thus dedicated in those other states that lean more

strongly to the protection of vested rights from any con

trol by the police power, that question must be reserved for
future consideration.

24 See as typical of such statutes, that for erecting a town at Bray's
Church passed by the Colonial Legislature in May, 1742, V. Hening's
Statutes, 198. Also, the conditions attached to conveyances of lots
in Washington, subjecting them to such building regulations "as may
be thought reasonable by the President for the time being." (Miller
v. Elliot, 5 Cranch C. C. 543.)



THE ROLE OF THE SUPREME COURT OF THE
UNITED STATES IN THE SETTLEMENT OF

INTER-STATE DISPUTES *

By JAMES BROWN SCOTT

In the first article I endeavored to show how the peace
of law had become international by an extension to the
nations of arbitration and judicial settlement which has

produced peace within every modern state and nation. I
have indicated in a very general and summary way how the

peace producing processes have been extended beyond the
frontiers of the state into what is often called the inter
national milieu. Law within the state and administered
in a Court of Justice has kept the peace; law between the
states and administered in a Court of Justice is bound to

keep the peace ; for the application of law to disputes within
or without the state settles the controversy without a re

course to arms. And the law is the same in each case:

the dispute between individuals about a debt, about a tort,
about a crime is the same law to settle a dispute between
states about a debt of a like kind, a tort of similar nature,
and a conscious violation of a law to the intentional injury
of the person and property produces consequences to be
measured by the same standard although the law may be

applied differently, due to the fact that in the one case the
individual acts by and for himself without reference to the
state, whereas in the other he acts by direction of or in
behalf of the state. Justice is universal ; the rule of law is
no respecter of persons although in one case it reaches the
natural individual directly, the artificial person indirectly.
The standard is identical, the application may differ. The
hope of the future, as I conceive, lies in a frank recognition
of the oneness of law and its application by and through
appropriate agencies to the private person and the body
politic. In America we have consciously adopted the gov-

* The second of a series of three lectures delivered August, 1926, at
the Institute of International Relations, Geneva, Switzerland. The
first appeared in XV Georgetown Law Journal, 35.
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ernment of law and rejected the government of men, and
we foresee the day when the government of men will, in
other parts of the world, be replaced by the government of
law as found, tested and administered in courts interna
tional as well as national. The Supreme Court of the
United States has applied the justice of the individual to
the controversies of States and found the rule of law equally
applicable to both. The procedure may differ, the State
treated with greater consideration, with a more tender
solicitude for its rights and their adequate presentation
and argument, with, however, the same justice >to the liti
gant before it whether it be private person or a sovereign
State.
It is to the conduct of a suit in the Supreme Court, be

tween State and State, to which I invite attention.

*******

I would like, however, to premise some observations of
an historical nature concerning colonial disputes, and the
method of their adjustment.
Each of the thirteen Colonies depended directly upon the

Crown and each was foreign to the other. Therefore the
Colonies had a common superior and their controversies
could be and actually were submitted to the Superior�the
King in Council. The questions could be of two kinds, be
tween individuals of one and the same Colony and between
two or more Colonies. If the dispute was between in

dividuals, the Court of the Colony whereof they were resi
dents would assume jurisdiction, an appeal lay to the King
in Council and a suit based on the common law could be
referred to an English common law court; if the dispute
were of an equitable nature, it could be referred to the
Court of Chancery. An example of the first is the famous
case of Winthrop v. Letchmere; of the second, Perm
v. Lord Baltimore. If the controversy were between
two or more Colonies, it would likewise go to the King in

Council where it could be decided by the Council, or re

ferred to a Committee and the recommendations reported
to and adopted by the King in Council. There was here a

double precedent: an appeal in legal or equitable causes
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between private parties to a Court of the Superior ; a ref
erence to the Superior of controversies between the Colonies
for their consideration and determination. The States in

the Federal Convention of 1787 created a common Superior
for themselves, in the form of a Government of the Union,
and a Supreme Court of the United States, to which ap

peals lay in federal matters in causes from the Courts of

the States ; to which Supreme Court controversies between
the States could be brought directly in first instance, and
to the same Supreme Court controversies to which the
United States may be a party. The double precedent was
thus followed in each case: suits between private parties,
whether in law or equity, going on appeal to the Supreme
Court of the States; controversies between States or to

which the United States were parties going directly to the

Supreme Court. The Superior was not found. It did not
exist but it was created by voluntary contract of the States,
just as later a "Superior" was by treaty to be created by
the nations and states of our day in matters judicial. The
statesmen of the United States filled the international void
which Francis of Vitoria had remarked and the inter
nationalists of today have followed the American model.
I may not dwell upon the case of Winthrop and Lechmere

(Connecticut Colonial Records, 571) 1 decided in 1728, in
which a statute of descent of Connecticut was set aside by
the Privy Council, because it distributed real estate in equal
portions to the children of the deceased, contrary to the
Common Law of England which vested realty in the eldest
male. This is an appeal of individuals from a Colonial
Court to the King in Council. There are, however, two
cases between the colonies of Rhode Island and Connecticut
and Massachusetts, and one between the heirs of Wm. Penn
and Lord Baltimore, proprietors respectively of Pennsyl
vania and Maryland to which I must do more than refer
in passing, by way of introduction to the suits of States
against States in the Supreme Court.
The case of Rhode Island v. Connecticut (3 acts of

1 J. B. Scott, Judicial Settlement of Controversies between States of
the American Union, Vol. I, p. 93.
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the Privy Council, Colonial Series, 10) 2 was a boundary
question depending upon their respective charters. The

King in Council decided in 1727 that a controversy between
Colonies concerning boundaries between them, as set forth

by their respective charters, is a judicial question, to be
determined by the King in Council at the request of the
Colonies. The western boundary of Rhode Island was,
therefore, fixed by judicial decision. Nineteen years later,
at the request of Rhode Island, the Privy Council decided
the eastern boundary of that colony against the contention
of Massachusetts.3 The northern boundary of Rhode
Island was destined to be fixed exactly 100 years later by
a decision of the Supreme Court in a suit brought in that
court by the State of Rhode Island against the State of
Massachusetts. The presence of the Atlantic Ocean and
the lack of neighbors on the south doubtless prevented a

further suit by the litigant little commonwealth.
The case of Perm v. Lord Baltimore was laid before

the Privy Council by the Penns and referred to the High
Court of Chancery as they asked the specific performance
of an agreement between the two proprietors of which

Chancery had jurisdiction. The agreement concerned
boundaries and, if carried into effect, it would determine
the boundaries between the two Colonies. In 1750 the
court decreed,* according to the agreement, and the line
between them was drawn by Mason and Dixon, two English
land surveyors�a line destined to be famous in American

history as the boundary between the free and slave states
of the Union.
The cases of Rhode Island, Connecticut and Massa

chusetts were thus familiar to New England; the contro

versy between the Penns and Lord Baltimore and the decree
of the Court of Chancery deciding it was familiar to the
middle and Southern states and it appears to have deeply
impressed the colonists as a whole.

3 Op. cit. p. 573.
3 3 Acts of the Privy Council, Colonial Series, 436; Judicial Settle

ment, Vol. I, p. 377.
4 1 Vesey Senior, 444; Judicial Settlement, Vol. I, p. 588.
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It is not, therefore, astonishing that the statesmen of the

young Republic should carry into effect colonial practice,
but it is to their eternal credit that they did so, in such a

way as to show how a Court of the Community of Nations

could be created in the midst of independent states.
*******

Of the many cases in which the Supreme Court has en

tertained suits between States of the American Union, I
select three for examination. The first is the controversy
between Rhode Island and Massachusetts. It began in

1833 and terminated thirteen years later with a judgment
in favor of Massachusetts. It had no less than eight sepa
rate phases and is the first case in which a final judgment
against a State was rendered by the Supreme Court of the

Union.
The second is the controversy of Virginia and West Vir

ginia, beginning in 1907 and ending eleven years later by
the first decision of the Supreme Court that the judgment
against a state may be executed by appropriate measures.

In all there are ten separate phases of this important dis
pute. The judgment was against West Virginia.
The third is the controversy between the Government of

the United States and Texas. It consists of two phases
decided in 1892 and 1896. The decision in each was in

favor of the United States.
� The phases of the suits of State against State in the Su
preme Court, anterior to those to which Rhode Island and
Massachusetts were parties, dealt with matters of pro
cedure, such as the State officials upon whom process
should be served and notice given. The officers were de
clared to be the Governor and the Attorney General and
the notice to be given was fixed at 60 days. These were

preliminaries, important to be sure, but unimportant when
once determined. It might happen that the State officials,
having notice of the suit and duly summoned to appear in
behalf of their State, at a fixed date, might fail to appear.
In suits between individuals, judgment would be entered

by default in such circumstances, supposing, of course, that
the Court had jurisdiction of the case and of the parties
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plaintiff and defendant. Should the like procedure be fol

lowed as between private parties, or what should be done?
The Supreme Court felt that the complaining State should
have a right to proceed ex parte, that is, to conduct its case

in the absence of the defendant State as if it were present,
reserving to it, however, the right to appear at any time
before judgment and to contest the proceedings. The suit

against a State was an extraordinary proceeding and was

not to be treated as an ordinary affair. So matters stood
when Rhode Island filed its suit in the Supreme Court

against Massachusetts in 1833.

The procedure already adopted was that of Chancery as

in the case of the Penns against Lord Baltimore, appear
ing respectively in behalf of Pennsylvania and Maryland;
but the procedure of Chancery, as stated in the Rhode
Island case, was to be freed from technicalities; it was to

be freer and more flexible, so that the complaining State
could put its entire cause of action and the defendant State
its entire defense before the Court. In other words, the
procedure of Chancery in the case of individuals was to

be remodeled so as to be an aid but not a hindrance to the

august litigants. A single example must suffice: A de
murrer of the defendant State admits the facts contained
in the complaint, but denies their sufficiency in point of
Law. If the demurrer were overruled in a suit between

private parties, judgment could be entered for the plaintiff,
or if the demurrer was sustained, judgment could be en

tered for the defendant.
Between States, on the other hand, the overruling of a

demurrer required the defendant to answer the complaint
instead of objecting to it; and sustaining the demurrer

required the State to present a more adequate complaint.
The delays of procedure binding upon private litigants
were extended, as large bodies, such as States, apparently
move more slowly and deliberately than individuals.
The Court was without precedent in these matters and

it framed the procedure before it, in such a way as to en

able each litigant to get the facts of the case before the
Court in accordance with such modification of Chancery
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practice as to do substantial instead of technical justice to
the parties.
In one of the phases of the Rhode Island cases, Massa

chusetts stated its intention to withdraw its appearance;
that is to say, to withdraw from the case. The Court de
cided that as appearance was voluntary, it could withdraw,
but, if it did so, that Rhode Island could continue its case

ex parte. This holding had the result of keeping Massa
chusetts before the Court as an active litigant. It might
lose the case if it failed to appear, and, if it appeared and

lost, it would be none the worse off ; if on the contrary it
appeared, it might win. It had, therefore, nothing to lose,
but everything to gain by appearing. After some delay,
Massachusetts appeared and won the case.

The greatest phase of the case is the third, decided in
1838 (12 Peters, 657), and the opinion of Mr. Justice
Baldwin on behalf of the Court is, it seems to me, the great
est ever delivered in a controversy between States of the
American Union, and of fundamental importance in judi
cial settlement of disputes between nations in a permanent
Court of their own creation. I have Often thought that
Mr. Justice Baldwin's opinion should be printed in pam
phlet form and widely circulated. This has not yet been
done, but it is in the interest of judicial settlement that it
be better known.
I shall, therefore, make a short statement of the contro

versy, sufficient for present purposes, summarize the opin
ion and quote here and there a passage which would lose
its point if summarized.
A line drawn east and west from a point three miles be

low the Charles River was, according to the Charters of
each of the two Colonies, to form their common boundary.
By mistake of Massachusetts, the line was run some seven

miles to the south of the river. There appears to have been
doubt on the part of Rhode Island authorities that the point
fixed by'Massachusetts was correct and commissioners had
met and discussed the matter at various times ; but in 1718
the so-called Woodward and Saffrey stake, marking the
point too far to the south, was agreed to by the Rhode
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Island commissioners and ratified by the general Assembly
of that Colony as well as by Massachusetts. It was even

tually admitted that the case was free from fraud, although
a mistake had been made by Massachusetts authorities to
the disadvantage of Rhode Island. The question was

whether Rhode Lsland could, after the lapse of more than
a century, have the mistake rectified by the Supreme Court
of the United States and the boundary line drawn in strict

conformity with the colonial charters. The legal question
was whether the doctrine of prescription could be invoked
in the relations between states as between private parties.
In the final decree of the Supreme Court in 1846 (4 How

ard's Reports 691) prescription was held to apply.
In the phase of the case before the Court in 1838, pre

scription was not considered, in Justice Baldwin's opinion,
as Massachusetts deemed it more to its interest to have the
case dismissed for want of jurisdiction in the Court, than
to admit jurisdiction with a chance on the part of Rhode
Island to win its contention. The case, therefore, turned
solely on this point. The Supreme Court is one of limited
jurisdiction and as an International Court is also one of
limited jurisdiction, and is likely to be so indefinitely, the
views of the Supreme Court on this question are of inter
national interest.

As defined by Justice Baldwin : "Jurisdiction is the power
to hear and determine the subject matter in controversy
between parties to a suit, to adjudicate or exercise any
judicial power over them; the question is, whether on the
case before a court, their action is judicial or extra-judicial ;
with or without the authority of the law, to render a judg
ment or decree upon the rights of the litigant parties. If
the law confers the power to render a judgment or decree,
then the court has jurisdiction; what shall be adjudged or

decreed between the parties, and with which is the right
of the case, is judicial action, by hearing and determining
it." That is to say, if the National Court is the creature
of Statute, then the Statute is at once the source and extent
of its power; if the International Court is the creature of

treaty or convention, the treaty or convention is likewise
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the source and extent of its power, and the attempt of
either Court to go beyond the law of its creation is extra

judicial. The question of jurisdiction is of the essence

and exception can be taken at any time, however late. If

not raised by the parties, it is deemed to have been con

sidered and decided in favor of the Court by the judges,
as otherwise they would not assume jurisdiction which

they could not legally exercise.

"Before we can proceed in this cause, we must," Justice
Baldwin next said, "therefore, inquire whether we can hear

and determine the matters in controversy between the par

ties, who are two states of this Union, sovereign within
their respective boundaries, save that portion of power
which they have granted to the federal government, and

foreign to each other for all but federal purposes."
The next succeeding portion of Justice Baldwin's opin

ion is as applicable to sovereign nations forming a more

limited Union, indeed a mere judicial union, that is to say,
a union for a single purpose, instead of the more perfect
Union of the American States. "Those states, in their
highest sovereign capacity, in the convention of the people
thereof * * * adopted the constitution, by which they re

spectively made to the United States a grant of judicial
power over controversies between two or more states. * * *

The states waived their exemption from judicial power,
as sovereigns by original and inherent right, by their own
grant of its exercise over themselves in such cases, but
which they would not grant to any inferior tribunal." This
is the judicial "Superior" of our friend Francis of Vitoria.
"By this grant," Justice Baldwin continues, "this Court has
acquired jurisdiction over the parties in this cause, by
their own consent and delegated authority; as their agent
for executing the judicial power of the United States,"
* * * it would be the same in a mere judicial union,
* * * "in the cases specified." Justice Baldwin next
mentioned that there existed boundary disputes between
eleven of the States at the time of framing the Constitu
tion, and that if the Supreme Court did not assume juris
diction, there could be no way of settling them, inasmuch
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as the States had, by the Constitution, renounced the in

herent right of the sovereign to make war. Judicial settle

ment was consciously adopted as the substitute for war be
tween the States and the Supreme Court represents the

bystander, or the praetor who, in Roman days, thrust him
self between the contending parties and prescribed arbi
tration by contract as the substitute for self-redress or

private warfare.

A court is to assume jurisdiction of and to decide ju
dicial not political questions, and unless questions political
may become judicial, the Court can only decide controver
sies of a restricted nature�controversies which, it is said,
rarely result in war. The jurisdiction of the Court would
be limited and its service limited, and while it would be
worth while to constitute it between States, its usefulness
would necessarily be restricted. But political questions
at a given time may become judicial and the Court opened
to the dangerous newcomer. How may this happen? Jus
tice Baldwin informs us, and this is the great value of his

opinion�by the simple agreement of the parties to submit
the dispute to a court of justice. Controversies between

sovereign nations are to be settled by the States themselves,
through their political departments as they are political
questions. When the Colonies became sovereign States,
they became entitled, as of right, "to settle their contro
versies with a foreign power, or among themselves, which
no state and no power could do for them." When, however,
the States "surrendered" by the ninth of the Articles of
Confederation: "to Congress, and its appointed Court, the
right and power of settling their mutual controversies ; thus
making them judicial questions, whether they arose on

'boundary, jurisdiction or any cause whatever' * * * None
can be settled without war or treaty, which is political
power; but under the old and new confederacy they could
and can be settled by a court constituted by themselves, as
their own substitutes, authorized to do that for states,
which states alone could do before." These introductory
passages enable us to see the full force and effect of a con

clusion which Justice Baldwin draws from them, as ju-
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dicially true as gravitation is physically true, and the one

as important to the human animal as the other is to in

animate nature. The conclusion to which the learned,
analytical and farsighted judge would have his brethren

of the Bench accept, and which the World is unconsciously
accepting, is put in a few short but pregnant sentences:
"We are thus pointed to the true boundary line between

political and judicial power, and questions. A sovereign
decides by his own will, which is the supreme law within

his own boundary; a court, or judge, decides according to

the law prescribed by the sovereign power, and that law is

the rule for judgment. The submission by the sovereigns,
or states, to a court of law or equity, of a controversy be

tween them, without prescribing any rule of decision, gives
power to decide according to the appropriate law of the

case; which depends on the subject matter, the source and

nature of the claims of the parties, and the law which gov

erns them."

I would like to break the quotation a moment for a word
of comment. The mere submission to a court divests the

political sovereign of the power to decide and the question
becomes judicial although the law be not determined by
the submission. The question, having become judicial, is
to be decided in ordinary course by judges supposed to be
learned in the principles of justice and capable of stating
them in the form of rules of law. This is the necessary im

plication of Justice Baldwin's statement, but he says so

expressly that there may be no doubt as to his meanings.
"From the time of such submission, the question ceases to
be a political one to be decided by the sic volo sic jubeo, of
political power; it comes to the court to be decided by its
judgment, legal discretion, and solemn consideration of the
rules of law appropriate to its nature as a judicial question,
depending on the exercise of judicial power; as it is bound
to act by known and settled principles of national or mu
nicipal," and the learned Justice might have added inter
national, "jurisprudence, as the case requires." It was not
necessary for Justice Baldwin to discourse of the law of

nations, but Chief Justice Fuller was obliged to do so some
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sixty-four years later, in the case of Kansas and Colorado,
and he completed in his opinion, which was likewise that

of the Supreme Court, Justice Baldwin's partial enumera
tion of settled principles which the Supreme Court was to

apply by including expressly the Law of Nations. "Sitting,
as it were, as an international as well as a domestic tribu

nal, we apply Federal law, state law and international law,
as the exigencies or the particular case may demand."
An illustration from prize courts is such an important

step in Justice Baldwin's demonstration that submission to

a court converts political into judicial questions that his
exact language should be quoted:
"It has never been contended," he positively avers, "that

prize courts of admiralty jurisdiction, or questions before

them, are not strictly judicial; they decide on questions of

war and peace, the law of nations, treaties, and the mu

nicipal laws of the capturing nation, by which alone they
are constituted; a fortiori, if such courts were constituted

by a solemn treaty between the states under whose author

ity the capture was made, and the state whose citizens or

subjects suffer from capture. All nations submit to the

jurisdiction of such courts over their subjects, and hold
their final decrees conclusive on private property."
After this careful consideration and painstaking analysis

of the actual facts as distinct from intangible theories, Jus
tice Baldwin distinguishes, in behalf of the Supreme Court
of the United States, political from judicial questions and
defines the process by which facts and conditions previously
considered political became admittedly judicial. "These
considerations lead to the definition of political and judicial
power and questions ; the former is that which a sovereign
or a state exerts by his or its own authority, as reprisal
and confiscation; the latter is that which is granted to a

court or judicial tribunal. So of controversies between
states ; they are by their nature political, when the sover

eign or state reserves to itself the right of deciding on it ;
makes it the 'subject of a treaty, to be settled as between
states independent,' or the foundation of representations
from state to state. This is political equity, to be judged
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by the parties themselves, as contradistinguished from ju
dicial equity, administered by a court of justice, decreeing
the equum et bonum of the case, let who or what be the

parties before them."
The agreement may be between two nations, many or all,

as in the case of a confederation ; it may be for single dis

putes, a class of differences, or for controversies of what
ever kind which may arise between the parties to the agree
ment.

The American States bound themselves in the Ninth of
the Articles of Confederation to submit all their contro

versies, in language which left no doubt as to their inten
tion in entering into the agreement, to settle their disputes
by temporary courts and the States of the more perfect
union agreed to submit in the third Article of the Consti
tution controversies of the States without words of limita
tion. Political questions may be made judicial by a series
of agreements until the category of political questions be

exhausted, or the agreement to submit all questions "hith
erto considered political," may be but "a single act as in the
Articles of Confederation or Constitution of the United
States."

One of the most fertile sources of controversy between
nations has been disputes as to their boundaries. They
have usually been political in the sense that the nations or

their sovereigns have treated directly with one another.
The result has too often been war, which could and should
have been avoided, if the sovereigns or statesmen in charge
had converted them into judicial questions by an agreement
to submit them to a court, and followed the agreement to
do so by their actual submission. Since the resort to arbi
tration between nations, disputes concerning boundaries
have been common occurrence and it would be a safe guess,
without adding up the long list of arbitrations since the
Jay Treaty of 1794, which brought arbitration again into
repute, that one of the most frequent single items is that
of boundary disputes.
It is difficult to conceive of a dispute more political than

that relating to boundaries, and if controversies under that
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head can be submitted to a court of justice, it would seem

that controversies between nations, involving an assertion
on one side and a denial on the other, can be taken out of

the category of political questions by the willingness to

submit them to a court for their determination by a written

agreement to that effect.
Good will is the pre-requisite to peace, and who knows

but that the submission of the State, like that of the in

dividual, to a court of justice is the way? In any event,
we can not be too grateful to Justice Baldwin for his opin
ion in the protracted controversy between Rhode Island

and Massachusetts, in which that level-headed man of af
fairs and learned jurist, speaking for the Supreme Court of
the United States, declared, in its behalf, that no dispute
between nations can escape judicial settlement on the plea
that it is of a political nature, and therefore withdrawn
from the principles of justice everywhere applying be
tween man and man in every civilized country of the world.
It can not be admitted that the primitive Romans who

through a mere wager brought their disputes before arbi
ters of their own choice, without law at hand for their
solution, or that the American States, which have bound
themselves by a general agreement to submit their dis

putes to a permanent court of their own creation, are

cleverer than the people of our day and the nations of the
world. Good will produces the necessary and fruitful

agreement; ill will the unnecessary and futile war.

*******

I now take up the controversy of the State of Virginia
against West Virginia which, arising out of a war between
the States of the American Union, was decided by the Su
preme Court in the midst of a war of the United States
with European powers.
The facts of the case are many and complicated but they

are few and simple for our purpose. A convention of the
State of Virginia, held in 1861, voted to "repeal" the act of
the Convention of 1788 ratifying the Constitution of the
United States. We do not need to decide whether the "re
peal" was wise or foolish, valid or invalid. The Federal
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Government reduced by force of arms the twelve southern

States, including Virginia, which had attempted to secede

from the Union. The counties of Virginia, to the west of

the mountains, refused to follow the rest of the State out

of the Union. Through their delegates, they met in Con

vention; declared their loyalty to the Union and asked to

be admitted to the Union as the State of West Virginia.
The Congress complied with this request and the new State
was admitted on an equality with the other States of the
Union.
The State of West Virginia, through its delegates in con

vention and by a provision in its Constitution, assumed the

payment of an equitable portion of the outstanding debt
of the State of Virginia, as, before the Civil War, the west

ern counties formed a part of that extensive commonwealth
and were, like the other counties, beneficiaries of the rev

enues raised and expended within what may be called the

original or greater Virginia. It was finally determined
that the debt of Virginia should be taken as on January 1,
1861, and that the State of West Virginia should assume

one-third of that amount.5 The part of the debt falling
upon West Virginia was fixed by the Supreme Court in
1915 at the sum of $12,393,929.50, which seemed large
then, but to us today, accustomed as we are to the enormous

figures of the World War, seems trifling for a great liti
gation.
As West Virginia took no steps to comply with this judg

ment, the State of Virginia sought to have an order of the

Supreme Court "directing the levy of a tax by the legisla
ture of West Virginia to pay such judgment."
West Virginia, naturally enough, protested against the

issue of such an order. This phase of the question�the
ninth of the series�was argued at length by Counsel of
the litigating States and resulted in a pronouncement of the
Supreme Court that judgment implied execution; that the
power resided in the United States to be exercised through
Congress.6 This decision of the Supreme Court has given

8 238 United States Reports, 202 (1915).
"246 United States Reports, 565 (1918).
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rise to much discussion. Chief Justice White, speaking
for his brethren, asserted that the authority to enforce its

judgment is of the essence of judicial power. Historically
this is not so. The duty of the judge is to declare the law
and to apply it to the concrete case before the Court. With
the rendering of the judgment, the Court has nothing fur
ther to do with the matter. The Executive Department of
the Government, separate and distinct from the Judiciary,
takes up the judgment and executes it or not as it sees fit.
President Jackson refused to execute the judgment of the
Supreme Court in Worcester v. the State of Georgia,7
and in point of fact it never was executed. The judgment
was not affected by its non-execution and it has not lost its
value as a precedent.
If it be admitted that judgment in cases between private

parties implies execution, it does not necessarily follow
that this is so in cases between States. But whether the

Supreme Court was historically or theoretically wrong or

right, it has decided that a judgment against a State in

favor of another State of the American Union may be exe

cuted. The power, according to the Supreme Court, lies
with Congress and it would seem that it is, therefore, po
litical and not judicial. Whether the Congress will exercise
it is a question for the future.
In any event, the State of West Virginia did not intend

to have the case go further and on March 1, 1918, Counsel
for the two states appeared before the Supreme Court and
asked that the case be stricken from the calendar as West

Virginia had made arrangements to satisfy the judgment.
The Supreme Court was organized in 1789. The first

final judgment in a suit of State against State was ren

dered in 1846, some fifty-seven years after its establish

ment; in 1918, some 72 years later, the first decision of the

Supreme Court was rendered to the effect that its judg
ment against a State in favor of another State could be exe

cuted by the Congress of the Union. Therefore a period of
129 years had elapsed before the Supreme Court carried a

7 6 Peters Reports, 515 (1832).



162 GEORGETOWN LAW JOURNAL

case of this kind to its completion by declaring the judg
ment to be capable of execution.
Here the matter rests.

*******

Another question of great importance was raised and

settled in 1896, that the United States could bring a con

troversy with a State of the Union before the Supreme
Court of the States. It is clear that the Court would have

jurisdiction of such a case because the judicial power of

the United States, that is of the States in their united

capacity, is expressly extended "to controversies to which

the United States shall be a party." The first case of this

kind was decided in 1896, when the Court assumed juris
diction of the suit of the United States against Texas."

This enormous commonwealth, larger than the German

Empire, claimed as part of its territory a large tract to

the south which the Government of the United States

claimed as part of Indian territory, now the State of Okla

homa. The decision was in favor of the United States.

There are several aspects of the case which justify a

word of comment. We frequently say that the United

States are sovereign and that the States are sovereign.
This is true if we mean that the United States are sover

eign within the exercise of the powers expressly or im

pliedly granted to them, and that the individual States are

sovereign in respect to the powers of sovereignty which

they have not granted to the United States or otherwise
renounced. It is better to look at it from Madison's point
of view, as he was really responsible for the formation of

this most perfect of unions and has preserved for us and
for others the debates of the Federal Convention. In his

conception, the States, in their individual capacities, dele

gated certain powers to the States in their united capac

ities, to be exercised by the three-formed Government of
the Union in behalf of all the States. In this way the
States are and remain sovereign, but the United States
became possessed of the delegated powers of sovereignty

8 162 United States Reports, 1.
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within the scope of the delegated powers. The Act of the
Government of the Union is superior to that of the State,
provided it be authorized by law, just as the act of the
whole is greater than the act of any of its parts. The suit
of the United States against Texas was, therefore, the
suit of all the States of the Union against one of the States.
It was not the suit of the Government of the Union except
in the sense that it represented the States in their united

capacities. It is evident, therefore, that the United States
could, through the appropriate agent of their United Gov
ernment, sue one of the States in its individual capacity.
It would also seem to follow that the individual State
could, by the express language of the Constitution sue the
United States, inasmuch as the judicial power of the Union
extends, without words of restriction, to a controversy to
which the United States are parties, whether plaintiffs or

defendants. The question, however, is not so important
as it would appear because the Congress of the United
States, in which the States are represented (in the Lower
House according to population, in the Senate according to
States as such) can authorize suit against the United
States. It has done so for individuals in a limited class of
cases; it may do so for States whenever the Congress of
the States in their united capacities shall determine. In
the meantime, the Supreme Court admits suit in behalf of,
not against the United States.

*******

There are three matters of which I should like to say

something before bringing this paper to an end.
The first is that there are no words of limitation in the

grant of judicial power to the Supreme Court in respect
to controversies between States, so that all disputes capable
of being passed on by a Court by means of law, derived
from or based upon principles of justice, may be laid be
fore the Supreme Court of the American States. Bound
ary controversies predominate, but disputes relating to
the diversion of waters, an important question in our west

ern States, quarantine, sanitation, taxation, State debts,
pollution of waters, etc., are cognizable. Matters of health,
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such as sanitation and quarantine, can be and have been

decided by the Supreme Court; matters of indebtedness

and matters of an economic nature, such as the supply of

natural gas conveyed underground from State to State, and
of commerce, have been considered and passed upon. There

is, however, a reluctance on the part of the Court to decide

questions of a local and economic nature, and from time to

time the judges have suggested from the bench that the

States should resort to their reserved power, in accordance

with Article I, section 10, clause 3, to make compacts be

tween and among themselves, with the express approval
in advance or afterward, or by the implied approval of the
Congress through acquiescence. The exercise of this power

by the States is in their local interests, and the supervision
of the Congress, representing the general interests of the
other States, prevents an abuse of power. I mention this

phase of the question as it is of importance in any union
of nations or states.

The second matter to which I would refer, is that the
controversies of the States in the contemplation of the
Federal Constitution are, according to the judgment of the
Supreme Court, disputes between States as such, and not
in behalf of their respective citizens. It would be imperti
nent on the part of a simple citizen to question this holding
of the Court, and yet it is difficult to see what interest the
States can have in a controversy which is not, in some way,
connected with the interest of its citizens. The States are,
we say, sovereign, but that term would require a longer
explanation than I can possibly give it, even if I were com

petent to do so, in a paper such as this. Suffice it to say
that in the American conception the State has no power
other than that conferred upon it by its people ; that when
it acts as a sovereign it acts, not in its own inherent right
but only in behalf of the citizens whose creation it is, and
that the Government of a State is a mere agent to carry
out the orders of the State within the powers with which
it has been vested by the citizens. From this point of view
there seems to be no sufficient reason against but every
reason for the State to sue another State of the Union in
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behalf of its citizens. I am bound to say, however, that
the question has been decided adversely to this contention
in the leading case of New Hampshire v. Louisiana in 1883.9
In this respect, the state of international law differs from
and is, I think, superior to that of the American Union.

The last of the matters upon which I would touch is that
of advisory opinions, and I do so with full knowledge that
I am treading on dangerous ground. The Supreme Court
was of the opinion, in the early days of its existence when
it had a full bench and an empty court room, that its duty
was to decide, not to advise. That action may have been
wise or unwise, but it does not of necessity follow that an

advisory opinion would have been the exercise of non

judicial power. The whole history of English law is

against such a conclusion, and English law and Eng
lish practice are the basis of American law and practice.
It can not be successfully contended, it would seem, that
the Supreme Judicial Court of Massachusetts, for such
is its official name, is performing a non-judicial function
whenever it renders one of its numerous advisory opinions
to the duly constituted and authorized officials of that com
monwealth. In some other States the practice exists, and
does not seem to work badly. I would not advocate the
introduction of the system in States where it does not exist,
nor criticize the Supreme Court for its refusal to render

advisory opinions. I only maintain that an advisory opin
ion is not a non-judicial function inasmuch as it has been
exercised by the judges of England for centuries and is
exercised by American courts of the highest repute with
out harm to their admittedly judicial decisions. In a

scheme of international organization, where there is no

Ministry of Justice to advise and where there is no method
of executing judgments, the opinions of a judicial body
may, without discourtesy, be considered as advisory in fact
if not in theory. We have commissions of inquiry to

elucidate disputed facts and report their conclusions, leav
ing the nations free to accept or reject, or neglect the con-

'108 United States Reports, 76.
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elusions of the commissions. Why could we not have com

missions of inquiry for disputed questions of law, leaving
the parties free or not to follow the opinions of these com

missions as in other cases ? Finding of facts is in our sys

tem a judicial function ; the finding of the rule of law ap

plicable to a concrete situation is a judicial function and

none the less judicial because judgment is not entered. In

international organization, the judicial function is not

changed merely because it operates on a larger scale, and,
indeed, its usefulness is greater for this very reason.

It is a majestic spectacle to see the United States enter

the Supreme Court as a litigant asking for the application
of law, instead of imposing the law whose benefit it seeks.
This is particularly so in the case of suits between the
States in which the principles of International Law are

applied�a system of law which, by the language of the
Constitution and indeed by decisions of the States ante

dating the Constitution, was declared to form an integral
part of the law of individual States and, therefore, of the
States in their united capacities.
It would be a more wonderful spectacle to see the United

States enter the court room at the instance of an individual
State, and before the bar of the Court ask that justice
which the States in their united capacities ask from the
Court against the individual State.

It is, in any event, a heartening spectacle to see the
smallest State of the Union, for Rhode Island is such, hale
one of the larger States of the Union before the Supreme
Court, to defend the right whereof it claims to be possessed.
In the American system of law there is no small, there

is no large, there is no weak, there is no powerful State;
just as in any adequate system of law for the individual
there is no person because of office, class or wealth, pos
sessed of special rights.
Law is the great leveller of man and state. It is fortu

nate for us of the United States that this is so ; it will not
be less fortunate for the world when independent nations
bow before the law of their own making.
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In the day of judgment we are, we are told, to stand as

equals before the Judge of us all ; and whether we will or
not, we must, individuals or states, stand as equals in our

courts of justice, which administer His will, whether re

vealed or made by human hands.



THE POWER OF THE PRESIDENT TO REMOVE
OFFICERS OF THE ARMY *

By ELBRIDGE COLBY

The bearing of the recent decision of the Supreme Court
in Myers v. United States, 71 L. Ed., 27, upon the power of
the President to remove summarily officers of the army has

recently aroused considerable discussion in military circles
and in the public press. The tenure of such officers who have
been appointed with the advice and consent of the Senate
has heretofore seemed so secure that the possible applica
tion of the principles of that decision to the entire military
establishment has tended to shake their official complacency,
especially as some newspaper writers have asserted that
the Myers case is decisive of this question. So it is per

haps advisable to survey the situation and discuss the ap

plication of that decision to the power of the President to
remove officers of the military as distinguished from the
civil branch of the administration.
It is necessary to recall in the beginning the real ef

fectiveness of such a court decision ; to distinguish between
stare decisis and obiter dictum.
The decision in the case of Myers v. U. S. concerned and

.established solely the power of the President to remove

postmasters of the first, second, and third classes, ap
pointed with the consent of the Senate, without reference
to the Senate at all. The decision of the Supreme Court
declared unconstitutional the entire provision of the law
of 1876 (act of July 12, 1876, 19 Stat. 80, 81, c. 179, sec. 6)
"by which the unrestricted power of removal of first [sec
ond, and third] class postmasters is denied to the Presi
dent." This is all that was decided; nothing else. The
fact to which some commentators point that the decision
of the court did not speak of the validity or invalidity of

* A portion of the material of this paper was incorporated in an

article by the author recently published in the Army and Navy
Journal.
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purely presidential removal of officers of the army, is not

important. Mr. Justice Brandeis plainly stated that mat
ter was not up for consideration. If the court opinion had
touched on that point, as did Mr. Justice McReynolds in
his dissenting opinion, any such comment would have been
off the point. It would have had nothing to do with the

things at issue, with what stood decided. It would have
been mere "by-talk" or "dictum."
Consequently we can take no consolation from that angle

of the situation.

However, such a decision, though not giving a clear-cut

precedent in relation to other officers of the Government
than "postmasters of the first, second, and third classes,"
does have an important effect. It indicates the general
manner in which the Supreme Court is thinking. It in
dicates that the majority of that court is inclined to have
the power of removal in executive hands, and indicates that
the liberalists of the court, Justices Holmes, McReynolds,
and Brandeis, are opposed to such presidential power. If
the act of 1876 is thus declared unconstitutional after fifty
years, perhaps the act of 1866 might similarly be declared
unconstitutional during the next twelfth-month after sixty-
one years. "It is only necessary to say that the court ex
pressed a principle, not, of course, applicable in all cases;
but applicable in like cases." (U. S. v. Purcell Envelope
Company, 249 U. S. 313, 318.)
It is provided in the act of July 13, 1866 (14 Stat. 90, 92,

c. 176, sec. 5 ; sec. 1229 R. S.) that "no officer in the military
or naval service shall in time of peace, be dismissed from
service except upon and in pursuance of the sentence of a
court-martial to that effect, or in commutation thereof."
This restriction was repeated in the 118th Article of War
included in the act of June 4, 1920 (41 Stat. 759, 811, c.

227). The practical results of this statute, in connection
with other provisions of law bearing upon the subject,
are�we are told�as follows: That in time of war the
President may dismiss an officer from service at any mo

ment and for any cause ; that in time of peace he may dis
miss him for cause, with the co-operation of a court-
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martial; and that he may remove him without cause with
the consent of the Senate. (Street v. U. S., 24 Ct. CI. 248 ;
McElrath v. U. S., 102 U. S. 426 ; Fletcher v. U. S., 26 Ct.
CI. 541). A President may remove an officer by nominat

ing another in his place and getting the Senate to confirm
the nomination (Blake v. U. S., 103 U. S. 227) even without

any notice to the Senate that the successor was to take the

place of the other. (Wallace v. U. S., 257 U. S. 541; 258
U. S. 296)
The real question arises, if the Supreme Court which has

interpreted the constitutional executive power of the Presi
dent so as to enable it to throw out the postmaster statute
of 1876, might it not also throw out the act of 1866 and
succeeding similar statutes restricting the presidential
power of removing army and navy officers ? But this ques
tion does not actually concern individual army officers,
much as it might concern political theorists aghast at pos
sibly dictatorial presidents or office holders seeking prefer
ment and salaries for election-aiding henchman. As army
officers were so readily subject to removal this additional
possibility does not worry them.

The statute speaks of an officer being "dismissed" and
we of the service speak of an officer being dismissed, and
the word has two meanings. In the army a dismissal is
thought of chiefly as a dismissal for cause and as a result
of a court-martial. Others include in the idea of a dis
missal any kind of separation. "Dismissal by executive
order," said a Judge Advocate General, "is quite distinct
from dismissal by sentence. The latter is a punishment;
the former is removal from office." (Dig. Ops. J. A. G.,
1912, p. 819, par. IV E 2 a.) Whether it be called dis
missal or removal actually makes very little difference.
Congress has already made many provisions by which of
ficers may be "wholly retired," and scratched from the rolls
of the army when disabled and discharged as "Class B"
officers when deemed by a board of only three of their
seniors to be so classified as a result of neglect, misconduct,
or avoidable habits. (Sec. 24b, act of June 4, 1920, 41
Stat. 759.) The procedure authorized in these matters
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differs from the famous elimination proceedings of 1922.
Those were temporary measures, for that year only, insti
tuted to facilitate a personnel reduction of the military
establishment. But the "wholly retired" idea and the
"Class B" idea are standing affairs. They go right on, and
by means of their provisions officers keep going right out.
By authorizing those acts within the executive department
which we call the War Department, Congress conferred a

wide power on the President.

Of course, the dismissal of an officer by court-martial
sentence is also purely executive, and does not require the
consent of the Senate which consented to his appointment.
But court-martial procedure is pretty closely laid down in
the articles of war. The punitive articles specify rather

exactly those matters which may make an officer subject
to dismissal, saving only the 95th article which is�in a

legal sense�exceptionally vague. Even the 95th article
is more explicit than one at first imagines, for like a great
deal of military law, that 95th article is hedged about by
custom and tradition, and all the way from Winthrop's
compilation down to the present digests of opinions of the

Judge Advocate General, there are hosts of precedents
which enable those who sit on courts to determine rather

exactly what is "conduct unbecoming an officer and a

gentleman." (McDaniel v. U. S., 7 Peters 1, 15; see Gar
rard Glenn, The Army and the Law, pp. 34, 35.)
This leads us right back to the preliminary problem. An

officer of the army does not have such a sense of security as

many people imagine. He may be "wholly retired" or

"Class B'd" without very much fuss and trouble, and with
a fairly curt hearing. This is not to say that such proceed
ings are in practice at all, summary or curt. At present
they are soberly conducted by experienced officers of sound
judgment and long experience. But they might become in
unscrupulous hands, terrible engines of injustice and polit
ical machination. To assume that the Supreme Court de
cision in the case ;of Myers v. U. S. is revolutionary and;
dangerous, is also to assume that it must be an unscrupu
lous politician in the presidential chair who will make it
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dangerous by removals of an unwarranted kind. Such an

unscrupulous president�placing personal removals and

appointments above army morale, military efficiency, and
national security�would be just as dangerous under the

Class "B" provisions as he would be under any extended

application of the principle just enunciated in the Supreme
Court.

Nor is there any need for fuss and fumble or ridiculous

ratiocination on this subject. So long as our army remains

the under-paid, badly-housed, and hard-working unit that
it is, the military service will scarcely appeal to job-seeking
politicians. Presidential removals followed by sudden and

wholesale presidential appointments will not take place.
The postmasterships and other jobs will be far more de

sirable. And such a President would undoubtedly run up

against a snag in getting his appointments confirmed by the
Senate as the Constitution requires. If the Senate and the
President agreed and applied any sort of "spoils system"
to the army, the President removing and the Senate con

senting to political replacements in large numbers, we

should have a new situation entirely. In the first place we

should have a concurring Senate, and the question of

"power of removal" by the executive would not arise. In
the second place, it would not then be such an army as we

would like to serve in, we who look upon our calling as the

profession of arms and not as a political appointment.
But such ruminations are all very problematical and

fantastic. Such a state of affairs would almost certainly
never come to pass in this American democracy which, in
spite of paucity of monetary support, still respects and ad
mires the kind of an army which we have. And for the

present, the individual who might get railroaded out of the
army through any such extension of the presidential power
of removal, could have been railroaded out anyway under

present legislation and circumstances. There are officers
at schools or with troops, who do not measure up to the
average standards of service and performance. They are

constantly dropping from the lists of the army, by resigna
tion, by resignation for the good of the service, by Class B
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proceedings, and by court-martial dismissals. For them
there are already many ways out, without creating anew

or emphasizing judicially the executive power of removal.
For the others, there are, as General Pershing has said,
always opportunities and exceptional details, for the supply
of unusual officers does not equal the demand for unusual
capacities and training.
There is no need for excitement. If the decision is ap

plied to the army, which it probably will not be, the status
of the officer will still be the same as it ever has been.



BOOK REVIEWS
CASES IN CODE PLEADING�With Summaries of Doctrine upon

Several Heads of That Subject�by Charles A. Keigwin, professor
of law in Georgetown University. The Lawyers Cooperative Pub

lishing Co., Rochester, N. Y., 1926. xxii + 856.

In the "Dance of Life," Havelock Ellis quotes a great
critic as saying that there is more personality in Claude
Bernard's Lecons de Physiologie Experimentales" than in

Musset's "Confessions d'un Enfant du Siecle." One is

strongly reminded of this observation in reading Profes
sor Keigwin's book. In point of unimaginativeness, code

pleading can easily compete with physiology. Yet here is

a book in which, without any effort at sprightliness, this
proverbially dull subject has been so intently thought
through, so luminously dealt with, that a reader carries

away a vivid impression of personality. No student who
has worked his way through this book will have any doubt
as to the individuality of the author or the vital significance
of pleading in the life of the law. For this is not a mere

collection of cases. Especially is it not one of those case

books that require only the use of the paste-pot and scissors.
It presents, indeed, an admirable collection of cases, but so

organized, so illuminated that the whole constitutes a sys
tematic treatise on code pleading. When one remembers
the volume of cases turned out by the courts of twenty
states, one is tempted to think of the subject as one hardly
susceptible of pedagogic treatment, as an amorphous, struc
tureless mass hardly fit for an educational discipline. An
examination of Mr. Keigwin's book will dissipate that im

pression. He has selected and organized his material with
such skill, has developed it so systematically, that the sub

ject becomes not only readily teachable but one likely to
rival common law pleading itself as a basis for discipline
in the use of legal method.
First a word as to the plan of the work. The author has

taken as his point of departure the historical fact that code
pleading had its origin in a purpose and effort to do these

things: (1) to abolish the distinction between actions at
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law and suits in equity; (2) to abolish all forms of action;
(3) to import into all civil cases the doctrines of equity
with regard to parties to actions; and (4) to establish, on
the analogy of proceedings in equity, a single, uniform type
of pleading for the enforcement and protection of private
rights, wherein facts should be stated not according to

their legal effect but as they actually existed or occurred.

Realizing the difficulty of grasping the full and exact sig
nificance of the changes unless one has fair understanding
of that which it was intended to reform, Mr. Keigwin�
with what seems to us an admirable pedagogic method�

introduces the cases collected on each main head by what is
modestly called a summary. Each of these summaries is in
truth a section of a treatise. Brief and compact as they are,
they nevertheless give the student the necessary approach,
supply him with everything strictly necessary for an un

derstanding of the historical background and, by way of

analysis, for a more sure-footed study of the cases under
that head. One may truly say that they furnish just that
sort of aid which, in classroom exposition, would come from
a teacher absolutely master of his subject. It would be
difficult to over-praise the analytical power, the range of
information and the practical grasp of both common law

and code pleading displayed in the summaries.

Passing over an introduction, which one would wish

every legislator to read, wherein the nature and aim of

pleading and the compromises which have been found nec

essary in every pleading system are sketched in a masterly
manner, we find that the same pedagogical method is used
for each of the ten heads under which the cases are grouped.
These are: (1) The merger of law and equity (35 cases).
(2) The abolition of the actions (36 cases). (3) Parties of
action (38 cases). (4) The Joinder of actions (14 cases).
(5) The complaint (69 cases). (6) The Demurrer (18
cases). (7) Order of defects (7 cases) . (8) The answer

(47 cases). (9) The counter-claim (24 cases) . (10) The

reply (6 cases).
It is hardly possible within the allotted space to do jus

tice to the range of material here made available for class-
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room use. Within the 856 pages of this book the teacher
will find no fewer than 294 cases, each complete so far as

concerns the question of pleading involved. Manifestly this
result has been accomplished only by much painstaking
labor. To teach pleading through a collection of cases is

accomplished by certain difficulties. The pleading point is
so frequently involved in the statement of the case that it

is often difficult for the student to disentangle it without
a disproportionate expenditure of time and effort.

Mr. Keigwin has met this difficulty by restating, with
admirable conciseness, the facts upon which the question
of pleading arises. Then follows all of the opinion that

discusses and disposes of the point. Take, for example,
Albany and Rensselaer Co. v. Lundbergp- where the state

ment which covered two and a half pages in the Court's

opinion is reduced to thirteen lines without losing anything
by compression. In this way it has been possible to include
in a single volume of moderate size a body of cases which
exhibit not merely the main lines but practically every topic
of substantial importance in the range of the subject. The
material contained in this volume may be fairly said to
cover all the technical knowledge that any practitioner
could be expected to possess at the outset of his professional
career.

So much for the plan and method of the book. As to the
cases selected, so far as the present writer may presume to

judge, the choice has been eminently judicious. Consider
ing the wealth of material, it is possible of course that
another equally experienced teacher might make up a col
lection of 294 cases in which many here included would be
replaced by others. Examination indicates, however, that
the cases grouped under the ten main heads already men

tioned are not only clear-cut, well-reasoned decisions, well-
adapted for law school use but so correlated as to force the
student gradually to plot out the limits of doctrine and ap
preciate the reasoning upon which necessary distinctions
are based. Care has been taken to select cases that will

1 124 U. S. 451. Keigwin. Cas. C. P., p. 364.
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bring out the line of adjustment between competing prin
ciples. A single illustration must suffice because of limita
tions of space. One of the first puzzles confronting the
learner is the reconciliation of express abolition of all dis
tinction between legal and equitable actions with the reiter
ated declaration that the distinction between law and equity
is not abolished. A series of balanced cases illustrates the

technique of the tests applied by code courts to determine
which aspect of their composite jurisdiction is being in
voked. The student is quickly initiated into the distinction
between the situation in which equitable relief is incident to
a main issue involving a claim, demand or title at law2 and
one in which equitable relief is the gist of the matter and
relief at law merely a subordinate alternative that leaves
equitable jurisdiction intact.3 Nor does the author fail to
illustrate the extent to which difficulties arising from a

single uniform type of action are complicated by the some

what metaphysical concept of the unity and indivisability
of a "cause of action." It is not without a sort of uncon
scious irony that the thirty-five cases collected under the
head of Merger of Law and Equity ends with Hahl v. Sugo*
Ghosts of departed pleaders must smile when so simple a

matter as the removal of an encroaching wall is made the

object of so much refinement. Nor is it possible that de
ceased reformers, wont to deem it an invasion of the rights
of man that litigants should suffer by the fault of counsel,
should suppress a shudder at the sight of such disaster
brought upon a plaintiff by the effort of his counsel first to
establish title and right of possession, and afterwards the
right to equitable relief by reason of the presence of a per
manent physical encroachment. A litigant, decapitated in
the name of the Cause of Action, One and Indivisible, can
not be much relieved when a somewhat shamefaced Court
winds up the bloody business thus : "In view of the hard

ships visited on the plaintiff by the palpable and continuing

2 City of Syracuse v. Hogan, 234 N. Y. 457; Hopkins v. Washington,
56 Neb. 596; Keigwin, Cas. C. P. 98, 106.

3 Corry v. Gaynor, 21 Ohio St. 277; Keigwin, Cas. C. P. 105.
4 169 N. Y. 109. Keigwin Cas. Code PI. p. 171.
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wrong of the defendant, the reversal shall be without costs."

As a teacher of code pleading, Mr. Keigwin possesses a

manifest advantage in his intimate knowledge of the com

mon law system. The overwrought rhetoric of certain
writers on the subject has created a superstition about "the
ancient common law pleading" that often has the effect of

preventing students from getting the full benefit of their
courses in common law pleading. At many points in his

book, Mr. Keigwin greatly assists the student by showing
the identity of the aims of the two systems and the strong
analogies between the respective methods employed to ac

complish them. Thus a student intending to practice in a

code state is led to appreciate the utility of the discipline
received in common law pleading, and the value for the
code practitioner of the stored-up experience of the com

mon law.

For there is one field at least in which code pleading
would seem to have succeeded in the measure that it has
returned to the ways of the elder system, forsaking the

naive enthusiasms of its youth. That is in the matter of
the mode of averment. The theory that facts should be

stated "as they actually happened or existed," was bot

tomed upon an unscientific conception of the nature of a

"fact." A noted philosopher and mathematician has ob
served that there is no clear line of cleavage between rudi

mentary arid scientific fact ; all that can be said is that any
given statement of fact is more rudimentary or more scien
tific than an other.5 And one might add that as any science
develops it must make use more and more of facts in their
scientifically formulated, form. Code pleading has done well
to accept the statement of facts according to their legal
effect.

Plainly, Professor Clark is right in saying that it is not
in the field of averment that the reformed procedure

5H. Poincare, La Valeur de la Science, p. 235. See the articles of
Prof. C. E. Clark, 11 Virginia Law Rev. 533, and 33 Yale L. Journ. 817,
quoted in Keigwin Cas. Code P. p. 496, as well as the cases on pp.

495-513; 596-621.
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reached its crowning achievements. Its substantial ac

complishments have been rather in such matters as the

joinder of parties and causes of action, where it has pro
ceeded not so much upon the theoretical content of a right
and the nature of a liability as upon considerations of prac
tical convenience and expedition.
This movement had parallels in most, if not all, of the

common law states and it has been developed even further
in England. Recently code states, such as New York, have
turned again to the English Orders and Rules for pro
visions of even greater liberality. The tendency is more

and more towards a recognition that the question is one of
"the mechanics of good pleading and intelligent trial, as

distinguished from matters of substantive law which affect
the merits of a cause of action."6

Throughout this book, in the summaries and the notes
as well as in the cases selected, Mr. Keigwin plainly shows
his sympathy with all clear-sighted efforts to amend and

simplify the law. And it may be that few things will do
more to remove current discontent with the "delay, expense
and miscarriage of justice"7 than honest, straightforward
craftsmanship in the business of setting forth the matters
which Courts and juries are required to determine.

It is only proper to add a word concerning the physical
make-up of the book. By the use of a thin opaque paper,
its 878 pages have been brought within a manageable com

pass. Bulkiness has also been avoided by printing some of
the matter in smaller type, that is, matter elaborating the

principal points in the summaries and the numerous con

densed cases there worked in by way of exposition and
illustration. The result is a compact, easily handled volume
which, with its strong serviceable binding, seems adapted
to the rough usage of the classroom.

Henry H. Glassie.

0 137 East 66th Street, Inc. v. Lawrence, 118 Misc. 486, 496. Keig
win Cas. C. P.

7 Austin W. Scott, Actions at Law in the Federal Courts, 38 Harvard
L. E. 1.
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CASES ON CONSTITUTIONAL LAW�by Joseph Ragland Long,
professor of law in the University of Colorado. Lawyers Co

operative Publishing Co., Rochester, N. Y.

This book, very recently published, is modest in size and
neat in appearance. From the view point of the student
interest this new case book makes a strong appeal in that
its comparatively small size will tend to relieve the physical
burden of heavy case books. The contents, though, carry
an adequate mental load. There are approximately two
hundred and fifty cases in the book covering almost a thou
sand pages.

Even a cursory examination of this work reveals the
truth of the author's preface statement that the collection
of cases was "developed by the editor in his own experi
ence as a teacher of the subject." The organization of the
course particularly emphasizes the result of a teacher's

experience. The book follows the logic of the cases as de

veloped by the Supreme Court.

The introduction of the explanatory text matter makes
no favorable appeal to those who in principle do not favor
the practice. It must be said, however, that Professor Long
has been very economical of space in the use of such mat
ter. Twelve of the books, twenty chapters, are entirely free
from introductory text matter. Eight of the chapters (and
Part II) are so introduced. Some of this text material
consists in exposition of constitutional provisions which is
essential to an understanding of the cases. However, it
would seem 'that the student's own attention to the text of
the Constitution, properly directed, will as well or better
accomplish the purpose of understanding. What Professor
Long has said in his introductory pages concerning the de
velopment of principles is well said, but on the whole the
cases themselves quite adequately develop the same prin
ciples.
Notes in this case book are rather sparingly used. Those

which are printed are succinct, well edited, and selected
with good judgment. Of particular interest are those notes
appended to the old classical cases for the purpose of de
veloping their historical background and their significance.
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By way of criticism it is suggested that a few of the notes

relating to the government of territories, the status of In

dians, naturalization, etc., have their proper place in a

course on civil government.
The editor has brought the course in Constitutional Law

up to date and he has done a good piece of work.
Robert A. Maurer.

TAX DIARY AND MANUAL, 1927�Published by Prentice-Hall, In
corporated.

This is a manual rather than a diary, for its compilers
have endeavored to prepare a convenient handbook which
contains a digest of all state and Federal statutes covering
the subjects dealt with. The first two hundred and thirty-
odd pages contain the summary of the statutes dealing with
the Federal taxes (income, estate, and some miscellaneous
items of general interest), state income taxes on individu
als, and state taxes on general business corporations. These
summaries are evolved into charts wherever they lend
themselves to that form: as, charts setting forth the de

ductibility of taxes paid other taxing powers from estates,
and the rates of all state inheritance taxes. The section

dealing with state taxes on general business corporations
contains the summarized provisions of each state covering
initial taxes and annual taxes, each of these classes being
so divided as to distinguish between taxes on domestic and
foreign corporations. This section has appended to it a

chart which sets forth the principal provisions of the stat
utes of general incorporation, these being so arranged that
they may be compared by glancing over the page. Of

course, it must be realized that this manual does not at

tempt to cover the special problems of taxation which may
concern public service corporations, or those arising under
the general property tax, for such an extension would take
this publication out of the field of manuals.
The second part of the book is the diary. This is ar

ranged so that one may, on glancing at a date, discover in
which states that day is a legal holiday, and the taxes which
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fall due in each state on that day, the names of the states

being arranged alphabetically, notations under the names

showing by whom and on what the tax is to be paid. These
notations include not only taxes, but also various state
ments and affidavits, the filing of which is obligatory.
Considering the field covered by this manual, it is ad

mirably suited to the needs of the lawyer, general business
corporation, or private individual whose business necessi
tates the paying of taxes in different states. It is prepared
for the year 1927, and is so broad in its scope, that even in
view of current legislative changes, it will be found to be
a serviceable guide. The book is not a legal textbook by
any means, but it approaches the subject from the view of
the tax expert or accountant and contains much of that
business technique which is a valuable asset for the pro
fessional man. The principal merits of this work lie in
the simplicity of its arrangement and the broadness of its
scope.

A. H.
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NOTES ON RECENT CASES
CONSTITUTIONAL LAW�Legislation Impairing Rights Obtained

by Contract With the Federal Government.

An interesting application of a fundamental doctrine of constitu
tional law was made in the recent case of U. S. v. Heinrich, 12 Fed.

(2d) 938. Heinrich bought from the Government patents covering
a tract of land served by irrigation ditches built by the Government.
These patents gave to him an unconditional fee simple title and in

cluded the ditch and water rights. Several years later, Congress by
act of June 4, 1920 (41 Stat. 751), required all owners of land served

by the irrigation ditches to pay their proportionate part of the con

struction costs. The Government brought an action to collect from
Heinrich his alleged proportionate share. He demurred to the com

plaint on the ground that the act under which it was brought was
unconstitutional because it deprived him of property without due

process of law. The issue raised by this demurrer may be stated as

follows :

When an individual contracts with the Government, are rights
vested in him by the contract protected against congressional impair
ment? In other words, could the Government make Heinrich pay

again for ditch and water rights for which he had paid a consideration
at the time he bought the patents?
The United States District Court for the District of Montana in

its decision held that vested rights acquired by contract with the
Government could not be impaired by such legislation and thus that
Heinrich could not be forced to pay any assessment made against him
by virtue of the said act of June 4, 1920.
This case involves a phase of the question of impairment of the

obligation of contracts. The Constitution provides that no state shall
impair their obligation but contains no such express prohibition upon
the Federal Government. The Fifth Amendment, however, says that
no person shall be deprived of property without due process of law.
The court here held that rights vested in an individual by virtue of
a contract with the Federal Government are "property" within the

protection of that amendment. The United States Supreme Court
has held likewise in the cases which have come before it.
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In one such case (Jones v. Meehan, 175 U. S. 1), an Indian, by
treaty with the United States, was granted a tract of land. Upon
his death the land descended to his son, who leased a part of it to the

plaintiff. While the lease was still in effect Congress passed an act

providing that the Indian might lease the same land to another. The
second lease was consummated. In the suit which followed between
the two lessees, the United States Supreme Court determined that the
treaty by which the Indian obtained the land from the Government
was a binding contract. Freedom of alienation of the land was one

of the treaty's terms. In restricting alienation by ignoring prior
leases, and imposing conditions upon further leases, Congress impaired
vested rights obtained by contract with the Government. Accordingly
the act was void and the first lease valid. The court declared that
rights under that lease could not be divested by any subsequent action
of Congress and that Congress had no power to affect titles granted
by the treaty.
In another case, Choate v. Trapp, 224 U. S. 669, the plaintiffs each

held 320 acres of land granted them by the Government on the follow

ing terms: The land of each plaintiff should be non-taxable while he
remained in possession, but for not more than 21 years. The con

sideration given by each plaintiff for the grant was the relinquish
ment by him of all claims to certain other lands. Five years after
the lands were granted Congress declared them to be henceforth tax
able. The plaintiffs sought to enjoin the collection. The United States

Supreme Court in granting the injunction held that they had acquired
rights under the grants. Tax exemption for a period of 21 years
was a vested right acquired by their contract with the Government
and could not be abrogated by statute.

In asserting his right, however, the individual must show that it
was vested by an actual contract. The case of Welch v. Cook, 97 U. S.,
541, is in point. In 1873 the Legislative Assembly of the District of
Columbia passed an act providing that all manufacturing property in
the District should be tax exempt for a period of ten years. In 1874

Congress (which had taken over the duties of the LegislativeAssembly)
passed a tax bill which allowed no such exemption. By virtue of the
latter act the plaintiff was assessed on his manufacturing property.
He prayed for an injunction against the collection of the tax, alleging
that because of the previous legislation he had spent large sums of

money in enlarging his establishment. The United States Supreme
Court determined, however, that there was no contract between the
Government and the plaintiff and that the provisions of the previous
act were mere bounty. It is clear that no power was expressly given
to the District to thus contract away its governmental powers and,
therefore, its act did not bind it by a contractual obligation.
There must also be an actual deprivation of a vested right for a

congressional enactment to be void. The "Sinking Fund Cases"
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(Union Pacific R. R. Co. v. U. S., 99 U. S. 700; Central Pacific R. R.

Co. v. Gallatin, 99 U. S. 727),' are in point There, the Government

entered into an agreement with two railroad companies, providing
that if they would build certain lines the Government would furnish

bonds to finance the operations, the amount of the bonds to be paid
to the Government by the companies at the end of 30 years. Almost

20 years before the bonds matured Congress enacted that the com

panies should set aside a sinking fund for payment of the bonds.

The companies protested that this deprived them of property which

they acquired by the contract, i. e., the right to keep the money until

the expiration of 30 years. The United States Supreme Court, while
it reiterated that the Federal Government has no power to destroy
or impair rights which it has vested in others by virtue of a contract,
held in this case that here there was no such deprivation since the

money required in the sinking fund would still belong to the railroad

companies.
It would seem, therefore, that Congress can not escape the responsi

bility of a contract into which the Government has entered, so far as

the rights thereunder have become vested, but that unless a vested

property right is actually impaired by an act of Congress the act

will not be void.
F. C. B.

CONFLICT OF LAWS�Recognition of Foreign Judgments.
Comity has been denned by the Supreme Court of the United States

in Hilton v. Guyot, 159 U. S. 113 (1895), as the recognition which
one nation allows within its territory to the legislative, executive and

judicial acts of another nation, having due regard to international

duty and convenience and to the rights of its own citizens and others
who are under the protection of its laws. The application of the
doctrine may best be shown by a reference to the case in which it was
defined.

Charles Fortin & Co., a French firm, recovered a judgment in the
French Tribunal of Paris against Hilton & Libby, an American part
nership operating in France. Gayot, duly appointed liquidator of
Charles Fortin & Co., brought suit in the Circuit Court of the United
States for the Southern District of New York upon this judgment.
The defendants requested that the merits of the case be reviewed by
the New York court. They also brought a bill in equity for a dis

covery, charging that the French Tribunal had erred in overlooking
a fraud that permeated the case. The Circuit Court refused to review
the French judgment on the merits, and the bill for a discovery was

also denied. The defendants appealed from both of these decisions
to the United States Supreme Court. Mr. Justice Gray, in the face
of a strong dissenting opinion by Chief Justice Fuller, recognized the

general rule to be that such a foreign judgment was conclusive as to

the merits, but he laid down the collateral and qualifying rule that,
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on principles of comity, judgments rendered in France, by whose law

judgments of the United States are reviewable on their merits, are

not conclusive when sued upon in the United States, and are only
prima facie evidence of the plaintiff's claim. The decree of the Circuit
Court was reversed and the cause remanded, with directions to try
the case on its merits.

The rule set out in Hilton v. Guyot, supra, is directly followed in
Minnesota (Traders Trust Co. v. Davidson, 146 Minn. 224, 1920),
Colorado (Bontils v. Gillespie, 25 Colo. App. 496, 1914), and the Fed
eral Courts. In these three jurisdictions a judgment of any foreign
nation is regarded as a nullity. The general rule in this country before
the decision in Hilton v. Guyot was that such a foreign judgment was
conclusive as to the merits unless (1) the court from which it issued
had no jurisdiction over the litigants or the subject-matter of the
suit (Cummington v. Belchertown, 149 Mass. 223, 1889), (2) the

process was not a judicial one, and a reasonable opportunity to be
heard was not given to the complainant (Sawyer v. Insurance Co.,
12 Mass. 291, 1815), (3) the judgment was not regarded as final

where it was rendered (Nouvior v. Freeman, 15 Appeal Cases 1889),
and (4) unless the judgment itself was procured by fraud (Dawis v.

Headley, 22 N. J. E. 115).
The rule in England in regard to the conclusiveness of foreign'

judgments is quite similar to the rule in our Federal Courts. The

common law up to the time of the decision of Phillips v. Hunter (2 H.

Black. 410, 1795), sustained the proposition that when there was no

fraud charged and when the foreign court had competently exercised
its jurisdiction, the judgment was to be regarded as conclusive as to

the merits.

In Phillips v. Hunter, supra, Lord Chief Justice Eyre made the

initial encroachment upon the original common-law doctrine. In

dissenting from the ruling in that case he said: "It is in one way only
that the sentence or judgment of a foreign state is examinable in

our courts, and that is when the party who claims the benefit of it

applies to our courts to enforce it. When it is thus voluntarily sub

mitted to our jurisdiction we treat it, not as conclusive, but as a

matter in pais. In all other cases we give entire faith and credit to

the sentences of foreign courts and consider them as conclusive

upon us."

The foregoing conception of the Lord Chief Justice gradually led

to many inroads. The cases of Simpson v. Fogo (1 Johns. & Hem.

18, 1860), and of Bland v. Low (1 Ch. D. 147, 1894), extend the

principle enunciated by Lord Chief Justice Eyre to apply to both

voluntary and involuntary presentments of foreign judgments by
either the plaintiff or the defendant. Mr. Justice Gray in Hilton v.

Guyot asserted that this rule was then the law in England. He also

states the law in accordance with the decisions of Hardwicke, Buller,
Mansfield, Camden, Eyre and Ellenborough.
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An interesting decision, pertaining to the question discussed and

emanating from the Court of Appeals of the State of New York, is
Johnston v. Compagnie Generate Tranatlantique (152 N. E. 121, 1926).
This case seems hardly consistent with the principles set forth in the

above decisions. The controversy arose over an alleged wrongful
delivery of goods by the defendant, a steamship carrier and foreign
corporation created under the laws of the French Republic. The

plaintiff was the assignee of triplicate bills of lading issued in New

York, under which one Frank E. Webb shipped the goods from New
York to Havre. The defendant delivered the goods to other parties
upon presentation of a non-negotiable copy of the bill of lading,
which Webb retained as an office copy not to be used for presentation
to secure the delivery of the goods. To this suit for damages for the
alleged wrongful delivery, the defendant pleaded as a defense the

adjudication of the Tribunal of Commerce at Paris in favor of the
defendant upon the same cause of action brought by the American

plaintiff thereon, and established at trial that the French judgment
was the final judgment upon the merits of a court of competent juris
diction. The Supreme Court of New York, Appellate Division, refused
to consider this defense as sufficient upon the authority of Hilton v.

Guyot. Upon appeal, however, Justice Pound rendered judgment for
the defendants, which was based on the New York rule that a foreign
judgment is conclusive as to the merits and that it can be impeached
only by proof that the court in which it was rendered had not juris
diction over the subject-matter of the suit or the person of the de

fendant, or that it was procured by fraud.

Upon reason and authority, this case seems to exemplify the better
rule. Decisions, treatises and some statutes, for example, a statute
in California which places judgments of sister states and those of
foreign nations in substantially the same position as far as recog
nition and effect are concerned, Freeman on Judgments, 1925 edition,
p. 3069) indicate that the trend of modern American law is also in
that direction.

Hilton v. Guyot decided that, due to the doctrine of reciprocity, the
judgment of a foreign court would be reviewed as to the merits in
the Federal Courts of the United States. Article 181 (121) of the
Royal Ordinance of June 16 (1629) of the Republic of France pro
vided: "Judgments rendered, contracts or obligations recognized in
foreign kingdoms and sovereignties for any cause whatever, shall
give rise to no lien or execution in our kingdom. Thus the contracts
shall stand for simple promises and notwithstanding such judgments,
our subjects against whom they have been rendered may contest their
rights anew before our judges." In comparing the legislative enact
ment of France with the decision of the United States Supreme Court,
we find both producing identical results. In seeking to cure a con

dition which it labels unjust, Hilton v. Guyot adopts that condition as

a panacea. The proposition does not seem reasonable. Common sense
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tells us that the use of an improper means is never justified, whether
the end attained is good, bad or indifferent.

Johnston v. Compagnie Generale Transatlantique recommends itself
as the better doctrine, inasmuch as it is the natural expression of
the common law, untrammelled by the malicious doctrine of reciprocity.
In Fisher v. Fielding (67 Conn. 91, 1895), Hommersley, J., said: "The
object sought (by the application of the principle of reciprocity)
seems more political than judicial; it is not so much to administer

justice in the case on trial as to compel other nations to administer

justice in other cases. It may be doubted whether the accomplish
ment of such an object by such means fairly comes within the province
of a court. Reciprocity is not a principle to be weighed in the scales
of justice; it is rather a weapon to be wielded by the executive."

L. T. M.

INTERNATIONAL LAW�Confiscation of Enemy Ships.
"In the absence of Convention, every government may pursue the

policy it thinks best concerning the seizure and confiscation of enemy

ships in its harbor when war occurs."

Though the Supreme Court of the United States adhered to this
doctrine in the recent case of Littlejohn & Co. v. U. S., 46 Sup. Ct.
Rep. 244, there is a tendency in modern times, not a little tempered
with humanity and wisdom, to limit the exercise of this right of
every nation to the seizure of possession at most, without the con

fiscation and seizure of title.

In the case named, the steamships Antigone and Gaelic Prince
collided in New York Harbor, and serious injury resulted to the

latter, and its cargo. The owners sought to recover damages for
the injury inflicted by the Antigone. The United States appeared
specially and suggested that when the collision occurred they owned,
possessed, and controlled the Antigone, and therefore the Court was

without jurisdiction (the suit originally having been brought in the
District Court of the United States for the Southern District of
New York).
The Antigone�then the privately owned German merchantman

Neckar�took refuge within the United States prior to April 6,
1917, when war with Germany was declared. By Joint Resolution
of May 12, 1917, C 13, 40 Stat. 75, Comp. St 1918, Congress author
ized the President to take over to the United States the immediate

possession and title of any vessel within their jurisdiction which
at the time of coming therein was owned by any corporation, citizen
or subject of an enemy nation, or was under register of any such
nation. Pursuant to this Congressional authority the President by
executive order affirmed that the Neckar was such a vessel, and
ordered that "the possession and title" be taken over through the
United States Shipping Board.
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Held, that the United States owned the vessel, and the libels were

accordingly dismissed for want of jurisdiction. The Joint Resolu

tion "authorized the President to take 'possession and title', and,
obeying, he took them." "The right of any independent nation so

to do without violating any uniform or commonly accepted rule of
international law" cannot be doubted, says Justice McReynolds.
Technically the immediate case is good law. It is an almost

universally recognized principle, however, among the civilized nations

today, that private rights in property shall remain secure and un

disturbed in cases of conquest and cession. U. S. v. Be Repentigny,
5 Wall. 211. (1866). U. S. v. Percheman, 7 Peters 51. In the latter
case Chief Justice Marshall remarked in his characteristically
clear language: "It may not be unworthy of remark, that it is very

unusual, even in cases of conquest, for the conqueror to do more

than to displace the sovereign and assume dominion over the country.
The modern usage of nations, which has become law, would be

violated; that sense of justice and of right which is acknowledged
and felt by the whole civilized world would be outraged, if private
property should be generally confiscated, and private rights annulled."
Is it an answer to say that in cases of conquest and cession the
owner of the private right in property comes under the dominion
of the conqueror or the party to whom the land is ceded ; whereas, in
cases like the one under discussion, the owner does not come under
the dominion of the country seizing his property and confiscating it
as enemy property. Of course, there must be recognized a dis
tinction to an extent between enemy property on land and at sea."
There seems to be a rapidly growing contention afoot among the

enlightened nations of the world that the private property of bellig
erents should be returned to the owner after the termination of
the war. The United States has not stood aloof in this contention,
but on the contrary, has long been a leader in it. From the earliest
years of this nation, America, through its courts, has refused to
assert the right of confiscation of an enemy's property by the mere

breaking out of war. The early case of Vare v. Hylton, 3 U. S.
(3 Dall.) 199 (1796) attempted to hold that by the law of nations
and the common law, the corporeal property, debts, and credits of
an enemy, found in the country on the breaking out of war, are
confiscable. The Courts were sustained in their view by the later
case of The Emulous, Fed. Cas. No. 4, 479 (1 Gall. 563), (1813).
However, in the very next year, after mature consideration of the
injustice that would be inflicted on the owners of private enemy
property, the Court in Brown v. U. S., (8 Cranch) 12 U. S. 110,
overruled the case of The Emulous, and held that a mere declaration
of war does not confiscate enemy property or debts due the enemy;
and that British property found on land in the United States, at
the commencement of hostilities with Great Britain, could not be
condemned as enemy property, without a legislative act, distinct
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from a declaration of war, authorizing its confiscation. It will be

readily observed from these cases that the Courts were reluctant

to sanction the confiscation of private enemy property unless they
were compelled to do so by legislative enactment. Nor has the
United States changed its view in this regard, for even in the

principal case Congress adopted a joint resolution to enable the
President to seize enemy property privately or not privately owned
and pass title to the United States. Further, the Supreme Court of
the United States made it clear to the states that mere war does not

give the right to forfeit and confiscate the property and debts of
the enemy, when it reversed the West Virginia case of Pierce v.

Caurskadon, 16 Wall. 243, (1872), which had been decided by the state
tribunal contrary to the asserted doctrine above set forth.

Congress is gradually realizing the apparent injustice done to

private rights by the authorized confiscation of enemy-owned prop

erty, and pursuant to that realization has already passed an act

permitting the restoral to private German owners of their property
or the proceeds of their sale, within the limits of a comparatively
small amount (perhaps about $10,000.) Even now there is a per
sistent demand by a part of Congress that all the property and its

proceeds in the hands of the Alien Property Custodian of the United
States shall be paid back soon to the German private owners. It
is to be urgently hoped that Congress will delay no longer in this
regard, but will, as in every other field of international law, inspire
the other civilized nations of the world by this admirable precedent
of the United States. The United States has been criticized for the

unyielding attitude she has assumed in holding back any of this
property or its proceeds from the private owners since the end of
the war in order to force Germany to account to the United States
citizens for property seized. Perhaps this criticism is not wholly
merited, for our citizens' rights must be safeguarded, but it never
theless indicates the trend of modern thought on this subject among
the countries of the earth.

In so far as the confiscation of ships is concerned, as in the im
mediate ease, two of the leading powers of the world, Great Britain
and Germany, assumed obligations under Convention 6 of the
Second Hague Peace Conference, 1907, to which both nations were

parties, which clearly indicate the drift of the nations of the mod
ern world towards respecting the private rights in enemy owned
property. Article 1 of that Convention provided: "When a mer

chant ship belonging to one of the belligerent powers is at the
commencement of hostilities in an enemy port it is desirable that
it should be allowed to depart freely, either immediately, or after
a reasonable number of days of grace, and to proceed, after being
furnished with a pass, direct to its port of destination or any
other port indicated." In article 2 the respective parties to Con
vention 6 endeavored mutually to abstain from confiscating ships
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belonging to the enemy and unable to leave port at the inception
of hostilities. That article provided "A merchant ship unable,
owing to circumstances of force majeure, to leave the enemy port
within the period contemplated in the above article (Art. 1), or

which was not allowed to leave, cannot be confiscated. The bellig
erent may only detain it, without payment of compensation, but

subject to the obligation of restoring it after the war, or requisition
it on payment of compensation." In view of these obligations as

sumed by the British Government, its courts ruled in a number of

cases in conformance therewith: The Chile, 1 Br. & Col. Prize cases,

1; The Gutenfels, 2 Br. & Col. Prize cases, 36; The Prinz Adalbert,
3 Br. & Col. Prize cases, 70, 72; The Blonde (1922) L. R. 1 A. C.

313, 334.
The United States refused to sign said Convention because it

treated the granting of days of grace as optional by declaring "it is
desirable." The United States contended admirably that usage had
resolved itself into an acceptance among leading nations that giving
of days of grace in such cases should be and is compulsory.
The United States was in accord with the principles generally as

set forth in The Hague Convention. That Convention, too, it may
be remarked, provides for confiscation with compensation.
"Breach of law there was none," says Lawrence, speaking of the

confiscation by the United States by legislative authorization of
Congress of such vessels as the Antigone. "The only real question,"
he says, "is whether the confiscation was consistent with the
previous lenient practice of the United States, and the facts were

so peculiar that it is doubtful whether they throw any light on

this."
At any rate, considering, too, that the United States at the time

of the collision was navigating the Antigone with a crew employed
by the War Department in transporting supplies and troops, the
case would seem worthy of consideration by Congress for possible
further legislative action in the particular instance to appropriate
a sufficient sum to compensate the injured party for that for which
he has no redress through judicial channels.

V. J. C.

LIBEL AND SLANDER�Qualified Privilege�Good Faith Required.
In the case of Popke< v. Hoffman, 153 N. E. 248, (Court of Ap

peals of Ohio, Erie County), the plaintiff, Hoffman, recovered a

verdict and judgment against Maude E. Popke, defendant, for
damages resulting from slander and libel. The charge of slander
was based on a statement made by the defendant to a police officer,
and not in the presence or hearing of any other person, charging the
plaintiff with unlawfully obtaining intoxicants. The cause of action
for libel was based upon a letter written by the defendant to a
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prohibition enforcement officer charging the same offense. In ren

dering its decision the trial court held that the statements made to

the police officer were not slanderous, being given under conditional

privilege; that the plaintiff had the burden of showing malice; that
the letter written and mailed in good faith to the proper official was

not libelous, being under qualified privilege. The defendant ap

pealed, and the judgment obtained by the plaintiff was reversed by
the appellate court, which sustained an objection to the trial court's

charge to the jury.
The trial judge, in charging the jury upon the subject of priv

ileged communications, stated that communications made to an of

ficer of the law in the line of his duty, for the purpose of discover

ing a crime or bringing a guilty person to justice were privileged,
and did not constitute libel or slander, "provided, however, they are

made upon reasonable grounds, in good faith and honestly made,
even though in fact the words were false and unfounded." That

portion of the charge requiring the exercise of more than good faith

in making statements which are subject to qualified privilege, was

held by the appelate court to have stated the law too strictly against
the defendant, and she was not guilty of libel and slander, regardless
of whether she had reasonable grounds for making such charge.
If the defendant made the statements in good faith, they would be

under a qualified privilege, whether she did or did not have reasonable

grounds upon which to base them. If she, in good faith, believed that
the plaintiff was violating the criminal law, she had a right to make

complaint to those whose duty it was to attend to the enforcement
of law, and was not bound to personally make an investigation to

ascertain whether reasonable grounds in fact existed therefor.

This principle is in accord with the weight of authority, and is thus
stated in 17 R. C. L. 358, par. 106, "If one who has communicated to

an officer the facts of a supposed crime, believes the communication
to be true, it has been held that while his belief must be founded on

some information, he need not prove that he had reasonable grounds
for such belief," Joseph v. Boars, 142 Wis. 390, 125 N. W. 913. The

question is, did the defendant honestly believe what he said to be true,
not whether some other man placed as he was would have believed it?

(Odgers, Libel & Slander, 4th Ed. p. 330). Mere reckless statements,
or statements based on nothing in the way of information are not

protected because they can not be said to have been made in good
faith. All statements honestly believed to be true based upon some

tangible information, and made for an honest desire to promote public
justice and made to the proper public officer, or one honestly supposed
to be the proper officer, are protected, though some more prudent
person would not perhaps have believed in the truth of the informa
tion on which the statement is based, (Clark v. Molyneaux, L. R. 3,
Q. B. D. 248).
Some authorities hold that actual belief in the truth of the state-
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ment is not sufficient if there was no probable cause for such belief.
The courts of Maine in various decisions of that State, summarized
in the cases of Elms v. Crane, 107 A 852 and Hodgkins v. Gallagher,
119 A 68, hold that communications accusing a person of crime to

be privileged upon the ground that they were made for the purpose
of aiding in the investigation and punishment of crime, must have
been made in good faith and without actual malice, upon reasonable
or probable cause, after a reasonably careful inquiry, and for the

public purpose of detecting and bringing a criminal to punishment.
In Lafferty v. Houlihan (N. H.), 121 A 92, several decisions of New
Hampshire courts are cited in support of the holding that, "the state

ment must be made in good faith for a justifiable purpose and with
a belief founded on reasonable grounds of its truth." This also ap

pears to be the rule in Pennsylvania, (Coates v. Wallace, 4 Pa. Super.
253) ; in Louisiana, (Glisson v. Biggio, 71 S 204) ; and in South Caro
lina, (Switzer v. American Railway Express Co., 112 S. E. 110).
In the last-mentioned case it was held that the defendant must show
that the words were spoken upon a proper occasion, in good faith, for
a reasonable cause, and in the discharge of a legal or moral duty.
Newell on Slander, sec. 497 is cited in that case, "a communication
to be privileged must be upon proper occasion for a proper motive
and must be based upon reasonable or proper cause," but no citations
are given by the author in substantiation of the rule requiring the
exercise of more than good faith in making a statement under the
circumstances of qualified privilege. P. J. C.

MUNICIPAL CORPORATIONS�Contracts to Lowest Bidders�Effect
of Stipulations in Contract Not Found in Published Notice.

A Board of Supervisors, pursuant to statute, entered into a written
contract with G to furnish the material and labor and to construct
a drainage ditch. The contract contained a stipulation that if G
encountered quicksand and rock, he was to receive actual cost plus
15 per cent. The specifications in the drainage district contained no

provisions with relation to this matter; neither was there any ref
erence made to it in the advertisements for bids. G completed the
work. The Board paid the sum due on the contract, but refused to
pay the balance alleged to be due on the clause for additional com
pensation for work through the quicksand. G sues. Held, that the
quicksand provision is void because of want of authority on the part
of the Board of Supervisors to make such agreement. Gjellefald v.

Hunt, (Iowa), 210 N. W. 122.
The basis for the decision of the court is stated in the opinion.

"The whole theory of awarding public contracts to the lowest bidder
after advertising therefor, is to protect the interest of the property
owners, and to create competition between bidders to the end that the
work may be done as cheaply as possible. In order that such bid
ders shall be able to compete on equal terms there must be established
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in advance a fixed basis for comparison of bids so that all may bid

on the same thing. Therefore the advertisements for bids, or at

least the specifications prepared in advance, should be definite and

explicit to the end that each bidder may prepare his bids intelligently
on a common basis."

It is a general and fundamental principle of law that all persons
contracting with a municipal corporation must, at their peril, inquire
into the power of the corporation or its officers to make the contract;
and a contract beyond the scope of the corporate power is void,
although it be under the seal of the corporation. Dillon on Municipal
Corporations, sec. 372. And where the mode of contracting is spe

cially and plainly prescribed and limited, that mode is exclusive, and
must be pursued, or the contract will not bind the corporation. Id.,
sec. 373. The bidder must comply with the statute authorizing the
contract. Weitz v. Independent District of Des Moines, 79 Iowa 423,
44 N.W. 696. Where the municipal authorities can only let a con

tract for public work to the lowest responsible bidder, the proposals
and specifications therefor must be so framed as to permit free and
full competition; and they cannot enter into a contract with the best
bidder containing substantial provisions beneficial to him, not in
cluded or contemplated in the terms and specifications upon which
bids were invited. Diamond v. Mankato, 89 Minn. 48, 93 N. W. 911,
61 L. R. A. 448. The plans and specifications previously adopted by
the municipal authorities must be sufficiently definite to enable all
bidders to make a definite bid for definite work to be done. Cf.
Hannan v. Board of Education, 107 P. 646, 30 L. R. A. (n. s.) 214.
For an extensive note on the sufficiency of specifications for the

guidance of bidder for public contract see note in 30 L. R. A. (n. s.)
214. Where there is a material change in the contract from the
advertisement which formed the basis of the bidding, the contract

is invalid. Bolton v. Gilleran, 105 Cal. 244, 38 P. 881, 45 Am. St.

Rep. 33. But, in Ogelsby v. Indianapolis, 149 N. E. 82, (Ind. 1925),
it was held that, of two alternative materials for asphalt surfaces
at different prices, there being only one responsible bidder, the city
might choose the better material at the higher price.
In the instant case, the court intimates that the entire contract

was invalid, but as the plaintiff (G) had been paid for the rest of
the work, and his action was to recover on the clause for additional

compensation for work through quicksand, the decision is limited to

declaring such claim void. Whether the plaintiff could recover on

a contract implied in law, the court does not decide. But see, on

this question, Zottman v. The City and County of San Francisco, 20
Cal. 96, 81 Am. Dec. 96, where the court decided that the plaintiff
could not recover upon a quantum meruit for work and material
furnished the city, saying that to hold otherwise would be, in effect,
to nullify the statutes prescribing the mode to be followed in award
ing such contracts. D. L. S.
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REAL PROPERTY�Submergence and Reliction as Affecting Title to

Land.

A very interesting and recent case, involving the right to hold

title to land lost by submergence and its subsequent reappearance by
the recession of the water and the accretion of alluvial deposits, is
that of Baumhart v. McClure, 153 N. E. 211, April 22, 1926. The

facts were as follows:

In 1837 certain lots were platted in the village of Vermillion, Ohio.
Among these was the lot in question, which was contiguous to Lake

Erie and is identified as lot 434. The plaintiff owned the adjoining
lots, viz, 432 and 433. This particular piece of property was sold
and conveyed many times and was on the tax duplicate from 1837

to about 1853. It was then dropped from the tax duplicate, due to

the fact that it was submerged by the lake and its identity at least

temporarily lost. It was contended that possibly the operation of

a drainage canal at Chicago, which would cause the lake to recede,
resulted in the reappearance of the land. Nevertheless, upon its re

appearance the defendant claimed ownership by pre-existing legal
title; on the other hand, the plaintiff claimed title by accretion or

reliction.

Inasmuch as the defendant had shown that she had a connected
chain of title by deeds of conveyance, the onus probandi was on the

plaintiff to show conditions or circumstances which would render the
defendant's title null and void. The plaintiff had to show that the
land disappeared by the slow process of erosion. As the plaintiff was
unable to satisfy the court that such was the case, it was held that
the mere submergence of the land and its subsequent reappearance
did not destroy the defendant's title. After such a decree in the
Court of Common Pleas in favor of the defendant (Mary McClure),
the plaintiff, (Eliza Baumhart) took an appeal to the Ohio Court of
Appeals, Erie County, which affirmed the decision below.

While the decision in the above case follows the weight of authority,
it seems highly improbable that land would remain submerged for
so many years without being completely washed away by erosion
caused by the constant run of water and the beating of the waves

on the shore line. Clearly, if the land had so disappeared the decree
would have been otherwise.

It is also possible that the land may have been completely washed
away by a storm. Although the record was silent on this point the
court declared as follows: "It is a matter of general knowledge that
the shores of Lake Erie are subject to occasional storms in which the
rushing of the waters cuts into the shore line and quickly washes
away large tracts. The shore line, where these lots are located, is
sandy, and lot 434 may have so disappeared." Now it is well settled
that, if there is a sudden avulsion of the land caused by a storm or

storms and land later reappears by accretion or reliction, the riparian
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owner does not lose his title to the land. (Ocean City Ass'n v.

Shriver, 64 N. J. L. 550, 51 L. R. A. 425.) This has been the law

from very early times. In this regard Hargraves' Law Tracts de

Jure Maris, 36, 37, reads thus:

"If a subject hath land adjoining the sea, and the violence of

the sea swallow it up, but so that yet there be reasonable marks

to continue the notice of it, or though the marks be defaced, yet,
if by situation and extent of quantity, and bounding upon the

firm land, the same can be known, though the sea leave this land

again, or it be by art or industry regained, the subject does not

lose his property; and accordingly it was held by Cook and

Foster (7 Jac. C. B.), though the inundation continue forty
years.

* * * But, if it be freely left again by the reflux and

recess of the sea, the owner may have his land as before, if he

can make it out where and what it was; for he cannot lose his

propriety of the soil, though it be for a time become part of the
sea, and within the admiral jurisdiction while it so continues."

On the other hand, if the land was lost by the slow process of

erosion, the title ordinarily would be lost forever. It was held in

the case of Mulry v. Norton, 100 N. Y. 424, 3 N. E. 581, that this is
not always so, and is stated as follows:

"It is not every disappearance of land by erosion or submer

gence that destroys the title of the true owner or enables one

to acquire it, for the erosion must be accompanied by a trans

portation of the land beyond the owner's boundary to effect that

result, or the submergence followed by such a lapse of time as

will preclude establishing the identity of the property upon its
reliction. Land lost by submergence may be regained by relic

tion, and its disappearance by erosion may be returned by ac

cretion, upon which the ownership temporarily lost would be

regained."

It would be necessary, as stated before in the presentation of the

case, that in order for the plaintiff to acquire title by accretion, she
would first have to show that the defendant's title was completely
lost to the land which was destroyed by a slow process of erosion.
Then, such accretions to her land would have to be gradual and im

perceptible and be effected by natural causes. It seems to be a moot

question, however, and varies in several jurisdictions, as to whether
or not such change shall be effected by natural causes or in some

other way. In this regard, the following is quoted from Barney v.

Keokuk, 94 U. S. 337, 24 L. ed. 224 :

"But whether it (the riparian title) attaches to land reclaimed
by artificial means from the bed of the river, or to sudden ac

cretions produced by unusual floods, is a question which each
state decides for itself."
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But the general rule seems to be that such accretions, effected by
other than natural causes, are not the property of the riparian
owners.

It might be said that the plaintiff had no title by reliction, because
the defendant's land was merely submerged, and when the water

receded and the identity of the land was established, the title re

mained unimpaired in its owner. If the land had not been merely
submerged, but had disappeared completely by erosion, then upon

reappearance of land the identity of the former lot would have to
be lost entirely before she could claim by reliction.

A. J. K.
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