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STATE OR FEDERAL CONTROL OF THE
WATER POWERS OF NAVIGABLE STREAMS

By RANDALL J. LE BOEUF, JR.1

APART from its legitimate control over navigation, has
the Federal Government any jurisdiction over the

water powers of navigable streams? Or is such authority
vested exclusively in the States? Or partially in both?2
This article seeks an answer to these questions. A seri

ous conflict of jurisdiction is involved. Fundamentally it is
as much a conflict of political and economic principle, as of
legal theory. We here, however, are chiefly concerned with
the latter phase.
The solution of the problem, had it arisen a century or

more ago, would have been comparatively easy. Indeed, it
is doubtful if even the most ardent federalist would have

seriously disputed until within the last fifty years that the

complete control of the water powers of navigable streams,
was vested in the States, subject only to Federal jurisdic
tion over navigation.
The expansion of the nation, the propaganda of those

extremists, who have knighted themselves "conservation

ists,"3 the development of the scope of the commerce clause

1 While this article is in harmony with the position of the State of
New York with reference to the unconstitutionality of the Federal
Power Act, it must be taken as merely the result of the author's study
of the problem and as expressing his personal views.

3 An answer is sought to these questions herein with particular
reference to power dams on navigable rivers, excluding those within
the public domain and not devoting particular attention to the sale
of surplus water power at federally built and owned navigational
dams.

3 "Paradoxical as it may seem, it is nevertheless true that the most

obstructive influence in the United States against the conservation of
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of the Constitution by judicial construction and, finally, the
powers assumed by the Federal Government, because of the
exigencies of the conduct of the Great War, have all con

tributed to the development of an extreme Federal attitude

on the part of many persons with reference to this subject.
The menace in this situation to State's rights and to the

fundamental bases of our structure of Government, in the

writer's opinion, is of far greater consequence than the

value of the water powers themselves.

In this discussion no attention is devoted to the conflict

which sometimes exists between States and private riparian
owners. In some places a State is the sole owner of all the

property rights in a navigable stream. In others, as for

example, the case of the State of New York on the Niagara
or St. Lawrence Rivers, the State has the title of the bed of
the river, subject to a trust to use it for proper public pur
poses, and the banks or ripa are privately owned.4 Or the

State may have only a sovereign, and not a proprietary in

terest in a stream. But whether it is defending its partial
or complete property title or whether it has merely a sov

ereign interest, its right and duty both demand that it pro
tect itself and its citizens against Federal encroachment.
Its action is equally well founded whether it sues as pro

prietor or sovereign.5
To clearly understand this conflict of State and Federal

Governments, with reference to water power, it is necessary
to know something of the economic and legal history which
underlies the problem.

water powers, is that exerted by some agitators who arrogate to them
selves the title of 'conservationists.' " Rome G. Brown, The Water
Power problem in the United States. Address to have been delivered
before the International Water Power Congress at Lyons, France,
September, 1914.

* Matter of Commissioners of the State Reservation at Niagara, 37
Hun 537, aff'd 102 N. Y. 734 (1885). Matter of Long Sault Develop
ment Co., 212 N. Y. 1 (1914).
"Hudson Water Co. v. McCarter, 209 U. S. 349 (1907). Missouri

v. Illinois and the Sanitary District of Chicago, 180 U. S. 208 (1900) ;
Kansas v. Colorado, 185 U. S. 125 (1902).
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RELATION BETWEEN THE STATE AND THE EARLY MILLS

In the pioneer days of this country legislative grants of

public rights in navigable waters were regarded as proper
and even highly desirable. Capital was scarce. If private
investors could be induced to build mills in unsettled

territory, where logs could be sawed and grain ground with
the power of the rivers, the State eagerly encouraged the

enterprise by granting such interest as it might possess in
the waters. Such mills built in the wilderness of the trap
per and trader in a few years time often became the heart
of thriving villages and cities. The story of the rapid ex

pansion of western New York in the first part of the nine
teenth century must devote considerable space to the influ
ence of these primitive mills. When "Clinton's Ditch" was

completed across that State in 1825, a substantial part of
the toll-paying traffic was the product of the crude water-
wheels of these plants.
With the passing of years, however, conditions changed.

Capital became more plentiful. The old flour mill had to
be located right at the falls of a river. It was only useful
when someone brought grain to it to be ground. Much of
the time its wheels were idle. The power of the rushing
stream could not be stored for future use, and, unless the
mill could be operated, the power was wasted. This was

all changed with the discovery that the falling waters of a
stream could be turned into electricity and conducted to

points of use miles away. Through the interconnection of
distribution systems the power could always be taken to
some person who needed it. No reason now for the power
of the rivers ever being wasted. All these factors greatly
increased the value of water power sites to such an extent
that persons who secured rights from the State could well
afford to pay for the privileges conferred. Public opinion
demanded that legislative grants should cease unless the
State was properly recompensed. As late as 1907, Charles
E. Hughes, then Governor of New York, protested in a

message to the Legislature against the continuation of the
old system of legislative grants.
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THE CONSERVATION MOVEMENT

About this same time a group of men organized a national

movement for the protection of natural resources against
waste and private exploitation. In many respects they are

entitled to the greatest praise for their efforts, but, in cer

tain others, and the case of water power development is
one, their propaganda seriously misled the public mind.

Under their reasoning when nature made rain to fall on a

farmer's land, it was merely the owner's good fortune.

But when that rain, by like natural processes, found its way
into a navigable river, a great change was wrought, for
it became a "natural resource." In their theory "natural

resource" is an equivalent term to "national resource."

Such sophistry is entertaining. That is, to all but the man

who had bought the land bordering the river and with it,
a distinct property right in the flow of waters (subject, of
course, to certain equally distinct superior rights) and to

all but the State which possessed certain sovereign and fre

quently proprietary rights over them.
These "conservationists"6 protested against any develop

ment of the power of navigable streams save upon certain

conditions, chief of which was the payment of a substantial
rental fee to the United States. Anything else was a

"giving away of the Government's natural resources which
must be preserved for all the people all the time."7 As their

logic had made the power of the rushing stream a "National
resource" (whether located on the public domain or not)
quite naturally they insisted that the Federal Government,
rather than the States,8 should regulate, control and rent
what it "owned." The presidential "big stick" of Theodore
Roosevelt swung mightily in their behalf.

6 They dubbed all opponents to their theories "monopolists."
' See the statement of conflicting positions in Dr. Swain's excellent

Conservation of Water by Storage (1915), pp. 52-53.
8 "It is easier to influence Congress than to convince 48 state legis

latures." Robert von Moschzisker, Chief Justice, Supreme Court of
Pennsylvania, in Dangers of Disregarding Fundamental Conceptions
When Amending the Federal Constitution. XI Cornell Law Quar
terly 1 (1925).
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When pressed for some legal principle to support their
theories, they turned to that haven of all those who would
federalize and control every phase of our existence, the
Commerce Clause of the Constitution.9 That alone of the
powers granted the Congress is not limited and carefully
defined and so has furnished the most convenient method of

extending Federal authority without resort to the more

troublesome procedure of amendment.10

THE GROWTH OF THE COMMERCE CLAUSE WITH REFERENCE TO

WATERS OF THE UNITED STATES

It is not lese-majesty to recognize that the interpretation
of the courts have altered the scope and meaning of the
Commerce Clause beyond the recognition of its draughts
men. Whether it is proper or improper that this should be
the case, we have to admit it to be that fact. In the words
of the Chief Judge of the New York Court of Appeals,
"judge-made law" is "one of the existing realities of life."11

It is equally true that the precedents which the United
States Supreme Court have added to the great unwritten
law that defines our form of Government have uniformly
tended towards the aggrandizement of Federal authority
and the whittling away of the powers of the States. James
M. Beck in his recent book points out that,
"Unhappily a written form of government is not a

Gibraltar that can resist the waves, but a sandy beach,
which, while it seems to beat back the devouring waters, is
always losing in the struggle. Each decade sees some prin
ciple of the Constitution either weakened or nullified, and
the difficulty is that the people are only sensible of their

peril after the principle is destroyed, and when it is too
late to restore it."12

"Article I, Section 8, Clause 3.

"Goodnow, Social Reform and the Constitution (1911). "It is
the one clause in the Constitution which lends itself most readily as a

means for the reconstitution of our political system in accordance
with changing economic needs." p. 36.

"Cardozo, The Nature of the Judicial Process (1922), p. 10.
12 Beck, The Vanishing Rights of the States (1926), p. 14.
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Probably none of the great principles of the Constitution
have suffered more from this process of erosion than that

upon which the Commerce Clause was based.
The Federal Constitution provided that "The Congress

shall have power
* * * to regulate commerce with

foreign nations, and among the several States. * * *"

Writers on the origin of the Constitution point out that
the intent of the Constitutional Convention in including
the Commerce Clause was to prevent the Union being "rent
in pieces by commercial disputes,"13 resulting from the trade
discriminations which followed the Revolution. Dean Bur-

dick states "it is very probable that all that was within the
minds of the framers of the Constitution when they drafted
the Commerce Clause was to give the National Government

power to prevent the States from interfering with the free

dom of interstate and foreign commerce."14 The Federalist

papers of both Hamilton and Madison show that such an

interpretation was placed upon this clause by the men who
assisted in its drafting.16
This aspect of the Commerce Clause was quickly obliter

ated when it fell to the mercies of the courts for judicial
interpretation. It must have been conscious of a new dig
nity when in The Daniel Ball16 it was held to justify Con

gressional jurisdiction over waters which had not been used
for interstate commerce theretofore, but were susceptible
of being so used.

Again it grew in stature with the decision of Gibbons v.

Ogden.17 There Chief Justice Marshall denied the legality
of Robert Fulton's steamboat monopoly in New York

waters, holding that the power to regulate meant "to pre
scribe the rule by which commerce is to be governed."
The language more than the decision of the Supreme

13 John Fiskb, The Critical Period of American History, p. 263.
"Burdick, The Law of the American Constitution (1922), Sec

tion 85.
" The Federalist, Nos. VII and XLII.
18 10 Wall. 557 (1870).
"9 Wheat. 1 (1824).
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Court in the case of Gilman v. Philadelphia18 marked an

other step towards a more complete federalization of nav

igable waters.18 "Commerce includes navigation," said the
Court. "The power to regulate commerce comprehends con

trol, for that purpose and to the extent necessary, of all of
the navigable waters of the United States, which are acces

sible from a State other than those in which they lie. For
this purpose, they are the public property of the Nation,
and subject to all the requisite legislation by Congress. This
necessarily includes the power to keep them open and free

from any obstruction to their navigation, interposed by the
States or otherwise ; to remove such obstructions when they
exist; and to provide, by such sanctions as they may deem

proper, against the occurrence of the evil and for the pun
ishment of offenders. For these purposes, Congress pos
sesses all the powers which existed in the States before
the adoption of the national Constitution, and which have

always existed in the Parliament in England. It is for Con
gress to determine when its full power shall be brought into
activity, and as to the regulations and sanction which shall
be provided."
The Chandler-Dunbar19 decision, however, is the one upon

which the ultra-conservationists chiefly rely.20 Mr. Rome
G. Brown, an able writer on this subject, calls attention to
the extreme interpretation placed upon the case. "It has
been claimed by certain extremists that the recent Chandler-
Dunbar decision is 'epoch making,' that it turns over to
Federal control all the rights heretofore claimed to belong
to the respective States and to private riparian owners in
the beds and waters of navigable streams, and that in the
case of even a private hydro-electric navigation develop
ment it authorizes a charge and toll out of the revenues of
the investor for the benefit of the Federal Government."3*

"3 Wallace Eep. 713 (1865).
"United States v. Chandler-Dunbar Company (1912), 229 U. S. 53.
20 Swain, op. tit. supra, pp. 77-81, for a good discussion of the effect

of this decision.
a Brown, Improvement of Na/vigable Rivers, address delivered be

fore the National Rivers and Harbors Congress, December 3-5, 1913,
Senate Doc. No. 332, 63rd Congress, 2nd Session, p. 17.
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It should be noted in passing that the case is not correctly
authority for any such propositions. The Federal Govern
ment was acting in the protection of the great commerce
that passes between Lake Superior and the other Great

Lakes, and, what is equally important in the present in
quiry, the uplands of the company were appropriated and

paid for by the Government. But more of this case later.

Many more cases might be discussed, but these typify the
legal development of the Commerce Clause in which we are

interested. These also, particularly the last one, are the

chief legal weapons of the "conservationists."

But it was with more formidable weapons than legal
precedents and more persuasive arguments than those of
the courtroom that the conservationists routed their en

emies, the monopolists and "tools of the Water Power

Trust," and secured in 1920 the enactment of the

FEDERAL POWER ACT22

This statute creates a commission composed of the Secre
taries of War, the Interior and Agriculture authorized to
issue fifty-year licenses to citizens, corporations or States
"for the purpose of constructing, operating, and maintain

ing dams, water conduits, reservoirs, power houses, trans
mission lines, or other project works necessary or conven

ient for the development and improvement of navigation,
and for the development, transmission, and utilization of
power across, along from or in any of the navigable waters
of the United States * * *."23 For this the licensee

12 Vol. 41, Statutes at Large, C. 285, p. 1063. For a history of this
legislative struggle see the opinion in Alabama Power Co. v. Gulf
Power Co., 283 Fed. 606, 609 (1922), but chiefly read the recent book
of Prof. Jerome G. Kerwin, Federal Water Power Legislation
(1926), Columbia University Press. It should be pointed out that the
importance of this valuable work lies in the brilliant and- exhaustive
presentation of the historical, rather than the legal, phase of the
subject. So carefully did Prof. Kerwin follow every step in the de
velopment of the Federal Power Act that when he came to deal with
its constitutionality his almost parental sympathies prevented his
realizing the soundness of the legal objections.
" Sec. 4-d.
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shall pay the United States a charge for reimburs
ing the cost of administering the act and also "for recom

pensing it for the use, occupancy, and enjoyment of its
lands or other property; and for the expropriation to the
Government of excessive profits" until the States prevent
or expropriate such profits to themselves.
The definition of "navigable waters of the United States"

appears to be more comprehensive than that laid down by
the Supreme Court in the DesPlaines River Case.2* The
Commission itself, however, believes that it has jurisdic
tion over even additional waters. Presumably on the
authority of Section 23, it has ruled that: "Anyone pro
posing to build a project on waters over which he considers
the jurisdiction of the commission doubtful should file a

declaration of intention under Regulation 7. The commis
sion will thereupon make an investigation and determine
whether the proposed project will affect the interests of in
terstate or foreign commerce."25
Other provisions of the act which give some notion of the

extent of jurisdiction claimed may be summarized briefly
as follows :

1. The Commission shall have complete control of the

plans of construction and the estimates of costs.26
2. Amortization reserves must be established under the

Commission control for the retirement of the property.27
3. The Commission may determine the amount a licensee

shall pay to another licensee or the United States for bene
fits received from the construction of some headwater im

provement.28
4. The United States may take over and thereafter main

tain and operate any project covered in whole or in part by
24 Economy Light & Power Co. v. United States, 256 U. S. 113

(1921). See also article by Merritt Starr on what are Navigable
Waters of the United States�State and National Control, 35 Harvard
Law Review, p. 154 (1921).

25 Federal Power Commission. Rules and Regulations (1924), p. VI.
Italics mine.

20 Sec. 9-a.
27 Sec. 10-d.
23 Sec. 10-f.
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a license at its expiration upon the payment of the net in
vestment as determined in the act.29 If this is not done
the Commission may issue a new license to the old or to a

new licensee.30

5. The Commission shall regulate and control the develop
ment, transmission and public service made or rendered by
any licensee, if the State has no appropriate commission31
or if any part of the current enters into interstate or for
eign commerce, if the States are unable to agree on service,
rates or issues of securities.32 33

These are very broad powers. To be validly granted there
must be some authority found in the Constitution. The
mere fact that Congress considers the Federal control of
water powers desirable is not sufficient. If no such power
has been granted, none can be exercised.34 The Govern
ment of the United States can claim no powers which are

not granted to it by the Constitution,35 for it is a Govern
ment of delegated, limited and enumerated powers.36 In
Kansas v. Colorado, the Court said, "Article X reserves to
the people of all the States the powers not delegated to the
United States. The powers affecting the internal affairs of
the States not granted to the United States by the Consti
tution, nor prohibited by it to the States, are reserved to the
States respectively, and all powers of a national character
which are not delegated to the National Government by the
Constitution are reserved to the people of the United States.
The people who adopted the Constitution knew that in the
nature of things they could not foresee all the questions
which might arise in the future, all the circumstances which

28 Sec. 14.
30 Sec. 15.
" Sec. 19.
82 Sec. 20.
33 A careful, yet brief analysis of the act is to be found in a paper

by John F. Shields, The Federal Power Act, 73 University of Penn
sylvania Law Eeview, 142 (1925), together with his conclusions as to
the unconstitutionality of the statute.
"Kansas v. Colorado, 206 U. S. 46 (1906�2nd Opinion).
35 Story, J., in Martin v. Hunter's Lessee, 1 Wheat. 304, 326 (1816).
"United States v. Harris, 106 U. S. 629, 635 (1882).
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might call for the exercise of further national powers than
those granted to the United States, and after making provi
sion for an amendment to the Constitution by which any
needed additional powers would be granted, they reserved
to themselves all powers not so delegated."37
It is necessary, then, to ascertain with some exactness

what are the

POWERS GRANTED CONGRESS OVER NAVIGABLE WATERS

Some have claimed that by virtue of the treaty making
power of the Federal Government,38 it can assume greater
control over waters which form international boundaries.
This appears to be open to some limitations, especially in
cases where the treaty was not made in the furtherance of
some National object, as, for example, the prevention of
war.39

Limitations of space prevent a discussion of the applica
tion of this interesting question herein. It would be of
importance, however, only in the power development of a

few rivers such as the Niagara and St. Lawrence.
It would have no bearing in the case of those numerous

inland rivers which have sufficient flow for power purposes
and come within the broad definition of navigable waters
of the United States laid down in the DesPlaines River
Case or in the Federal Power Act itself.

Dealing, then, with this larger class, the Commerce
Clause is the sole source of Congressional jurisdiction over

navigable waters. In the earlier cases the power of the
Federal Government was successively extended from tide

3' Kansas v. Colorado, supra. The case of Gilman v. Philadelphia,
supra, involved the construction of a bridge. "The power to authorize
the building of bridges is not to be found in the Federal Constitution.
It has not been taken from the States. It must reside somewhere.
They had it before the Constitution was adopted, and they have it
still."

38 Art. II, Section 2, Clause 2.
38 Missouri v. Holland, 252 U. S. 416 (1920), and Burdick, The

Treaty Making Power and the Control of International Relations, VII
Cornell Law Quarterly 34 (1921).
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water to the Great Lakes and then to all navigable waters,
artificial as well as natural.40

There can be no doubt today but that Congress has con

trol in aid of navigation over all the navigable waters of
the United States which are accessible from a State other
than those in which they lie.41

This necessarily includes the power to keep them open
and free from obstructions to navigation imposed by the
States or otherwise ; to remove such obstructions when they
exist and to improve the waterway by artificial means. Con
gress is not limited in its authority to the original loca
tion of a stream or its primitive condition. The public
right of navigation follows the stream and the authority of
Congress goes with it.42

It is for Congress to decide what shall or shall not be
deemed in judgment of law an obstruction of navigation.43
Congress may provide for the regulation of navigation

by general or special act through its own instrumentalities
or through private corporations or persons as it may deem

expedient.44 It may delegate to the Secretary of War the
determination of fact as to whether a structure is or is not
an obstruction.45
Whenever the subjects over which the power to regulate

commerce is asserted are in their nature national or when

they admit of one uniform system or plan of regulation they

"Thomas Jefferson, 10 Wheat. 428 (1825). Steamboat Orleans v.

Phoebus, 11 Peters 175 (1837). The Genessee Chief, 12 How. 443

<1851). Jackson v. Steamboat Magnolia, 20 How. 296 (1857). The
Robert W. Parsons (Erie Canal), 191 U. S. 17 (1903). The Daniel Ball,
supra. Article on "Power of Congress to Regulate Commerce," in 25
Political Science Quarterly, 221-3.

41 Gilman v. Philadelphia, supra, p. 725 ; Philadelphia Co. v. Stimson,
223 U. S. 605, p. 634 (1911).

42 Philadelphia Co. v. Stimson, supra.
"Miller v. New York, 109 U. S. 385 (1883). Union Bridge Co. v.

U. S., 204 U. S. 364 (1906). Gibson v. U. S., 166 U. S. 269 (1896).
U. S. v. Chandler-Dunbar, supra.

44 Gilman v. Philadelphia, supra. Economy Light & Power Co. v.

U. S., supra.
45 Miller v. U. S., supra. Union Bridge Co. v. U. S., supra.
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are within the exclusive control of Congress.46 In those
situations where the regulation of navigable waters relates
to matters of local concern only, Federal power does not be
come effective until Congress acts.47
A careful examination of these cases, and of the others

of which these are the leaders, shows that the sole power
delegated to Congress is the regulation of interstate and for
eign commerce and the control for its benefit of those nav

igable waters which form its highways. In the physical
sense such control is practically limited to requiring that
any structure on or over a navigable stream must be ap
proved by the Federal Government as not interfering with
such commerce. This is a limited, sovereign jurisdiction.
In no sense does it amount to a property right or an owner

ship of such waters or the lands under them.
Justice Brandeis in the recent Port of Seattle Case16 sums

this all up by saying "The right of the United States in the
navigable waters within the several States is limited to the
control thereof for purposes of navigation."

POWERS RESERVED TO THE STATES OVER NAVIGABLE WATERS

When the Revolution took place the people of each State
became themselves sovereign ; and in that character held the
absolute right to all their navigable waters and soils under
them for their own common use subject only to the rights
since surrendered by the Constitution to the general gov
ernment.49
The United States have no constitutional capacity to ex

ercise municipal jurisdiction, sovereignty or eminent do-
46 State Freight Tax, 15 Wall 232 (1872). Gilman v. Philadelphia,

supra. Pennsylvania v. Wheeling Bridge Co., 13 How. 518 (1851).
"Wilson v. Blackbird Creek & Marsh Co., 2 Peters 245 (1829).

Wisconsin v. Duluth, 96 U. S. 379 (1877). Economy Light & Power
Co. v. U. S., supra.
a Port of Seattle v. Oregon and Washington R. R. Co., 255 U. S. 56

(1920).
** This opinion of Chief Justice Taney in Martin v. Waddell, 16

Peters 367, at p. 410 (1842), has been uniformly followed and quoted
with approval in the later decisions of the United States Supreme
Court, as for example in Shively v. Bowlby, 152 U. S. 1 (1893), and
Water Power Co. v. Water Commissioners, 168 U. S. 349 (1897).
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main within the limits of the State or elsewhere except the
cases in which it is expressly granted. This right of em
inent domain over the shores and the soils under the nav

igable waters, for all municipal purposes, belongs exclu

sively to the States within their respective territorial juris
dictions, and they, and they only, have the constitutional

power to exercise it. To give to the United States the right
to transfer to a citizen the title to the shores and soils

under the navigable waters, would be placing in their hands
a weapon which might be wielded greatly to the injury of

said sovereignty, and deprive the States of the power to

exercise an important class of police powers.60
The States have full power to regulate within their

limits matters of internal police including in that gen

eral definition whatever will promote the peace, com

fort, convenience and prosperity of their people. This

power embraces the construction of roads, canals, and

bridges, and the establishment of ferries, and it can gen

erally be exercised more wisely by the States than by a

distant authority.51
The sovereignty of the State over its individual and cor

porate citizens, their business dealings, their acquisition,
control or disposition of property was not surrendered to

the United States except as expressly or necessarily implied
under the Constitution.52

It is competent for the Legislature of a State to impose
such regulations and limitations upon the erection of ob
structions like dams and booms in navigable streams within
its limits as may best accommodate the interests of all con-

60 Pollard's Lessee v. Hagan, et al., 44 U. S. (3 How.) 212 (1845).
"Escanaba Co. v. Chicago, 107 U. S. 678 (1882).
" McCulloch v. Maryland, 4 Wheaton 316 (1819). In re Greene, 52

Fed. 104 (1892). U. S. v. Joint Traffic Assn., 171 U. S. 505 (1898).
Weeds v. U. S., 255 U. S. 109 (1920). Kidd v. Pearson, 128 U. S. 1
(1888). Bailey v. Brexel Furniture Co. (Child Labor Tax Case), 259
U. S. 20 (1924). International Paper Co. v. Mass., 246 U. S 135
(1917).
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cerned until Congress assumes control over the matter by
appropriate legislation.63
In the case of Ruse v. Glover5* where objection was made

to a State placing dams and locks in the Illinois River, as
an obstruction of navigation, the Supreme Court ruled that

"if, in the opinion of the State, greater benefit would result
to her commerce by the improvements made, than by leav

ing the river in its natural state�and on that point the
State must necessarily determine for itself�it may author
ize them, although increased inconvenience and expense

may thereby result to the business of individuals."
In Hardin v. Jordan55 the Supreme Court decided that

the title to the shore and lands under water was incidental
to the sovereignty of the State�a portion of the royalties
belonging to the State for public purposes which by its
nature could not be granted to individuals by the United
States. Such lands are subject to State regulation and con

trol, under the condition, however, of not interfering with
the regulations which may be made by Congress with regard
to public navigation and commerce. The State may even

dispose of the usufruct of such lands, as is frequently done

by leasing oyster beds in them, and granting fisheries in

particular localities ; also, by the reclamation of submerged
flats and the erection of wharves and piers and other ad
ventitious aids of commerce.
This right of the States extends equally to the inland

seas and rivers as well as to the shores and the lands under
tide waters.56

M Pound v. Turck, 95 U. S. 459 (1887). Wilson v. Blackbird Creek &

Marsh Co., supra. Gilman v. Philadelphia, supra.
54 119 U. S. 545 (1886). The court quotes with approval the decision

in Palmer v. Cuyahoga Co., 3 McLean, 226-227, where it was said
that "A dam may be thrown over the river, provided a lock is so con

structed as to permit boats to pass with little or no delay, and with
out charge. A temporary delay, such as passing a lock, could not be

considered as an obstruction prohibited by the [Northwest Territory]
ordinance."

55 140 U. S. 371 (1891).
"Barney v. Keokuk, 94 U. S. 324 (1876). 111. Central K. R. Co. v.

Illinois, 146 U. S. 387 (1892). St. Anthony Falls Water Power Co.

v. St. Paul Water Commrs., 168 U. S. 349 (1897).
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The States have authority to establish for themselves

such rules of property as they may deem expedient with
respect to the streams of water within their borders, both
navigable and non-navigable, and the ownership of lands

forming their beds and banks." Thus in some rivers the
bed is owned by the State and in others by the private bank
owner.58 The power of the States even extends to adopting
other than doctrines of the common law.59

Whether or not the State or one of its citizens is the

owner of the bed of navigable streams, neither possesses
title to the flowing waters but both merely have a usufruc

tary right to make such use of the waters as they pass the
lands as will not interfere with navigation or the superior
rights of other riparian proprietors.60 Such rights are

property rights whether retained by the State or granted
to private owners. Every riparian owner may use the
waters for power purposes so long as the navigational
easement of the public is not impaired.61
Where the State has retained the title to lands under

navigable waters, the quality of that title has been the sub

ject of many conflicting decisions. It would appear that
there has been, however, a recent shift in the judicial view
point and that the general doctrine now controlling is that
the State's ownership of and jurisdiction over such lands
under water may only be abdicated in the furtherance of

"U. S. v. Cress, 243 U. S. 16 (1916). Port of Seattle v. Oregon
and Washington R. R. Co., supra.
"Fulton Light, Heat and Power Co. v. State of New York, 200

N. Y. 400 (1911), but particularly see the very comprehensive opinion,
affirmed above, of Judge Rodenbeck, of the New York Court of Claims,
13 Court of Claims, 285 (1909), (also in part 62 Misc. 189).
" U. S. v. Rio Grande Dam and Irrigation Co., 174 U. S. 690 (1899).
mAngell on Watercourses, Section 93-a; Blackstone, Commen

taries, bk. ii, pp. 14, 18; Kent 3 Commentaries 439; Sweet v. City
of Syracuse, 129 N. Y. 316 (1891).
el27 R. C. L. (Waters), Section 27. U. S. v. Chandler-Dunbar,

supra. People ex rel. Niagara Co. v. Smith, 70 App. Div. 543, aff'd
175 N. Y. 469 (1903). Hinkley v. State, 234 N. Y. 309 (1922).
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some public function. It is a trust title for the benefit of
all its citizens.62
The public purpose for which the State's lands under

water may be used in the earlier cases was always stated
to be in connection with navigation. The courts frequently
expressed their decisions as though the only public purpose
which would justify grants of portions of the beds of rivers
was the improvement of navigation. This was because the
first highways in this country and, for many years later,
the chief ones, were the navigable lakes and rivers. Now
that commerce has many other avenues open to it over the
land and even through the air, the waterways as lines of
communication no longer hold a position of unique impor
tance. Electricity in the home and power in the factory,
on the other hand, have developed into essential commod
ities. There seems little reason to doubt that the grant of
a portion of the bed of a great river for the use of an hydro
electric development would be deemed a proper exercise of
the State's trust for the benefit of its citizens, provision,
of course, being made by locks or otherwise for the protec
tion of navigation.
In the Matter of the Long Sault Development Company*3

the New York Court of Appeals declared a State grant to
be void upon the doctrine laid down by the Supreme Court
in Illinois Central Railroad v. State of Illinois.**
Neither of these cases, however, are believed to conflict

with the rule suggested herein, for in both cases the grants
were so extensive as to amount to a complete abdication of
the State's sovereignty over great areas of land under
water. In the Long Sault Case the only condition imposed

"Matter of Long Sault Development Co., 212 N. Y. 1 (1914).
Appeal dismissed on the ground that no Federal question was in

volved, 242 U. S. 272 (1916).
Note in XII Cornell Law Quarterly, 123 (1926), containing a com

prehensive review of cases on the subject in connection with the deci
sion of In re Inwood Hill Park, 217 N. Y. Supp. 359 (1926), which
holds that the city of New York under its State delegated powers may
acquire lands under water for park purposes.

"* See preceding note.
" Supra.
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upon the grantee was that navigation on the St. Lawrence

River should be kept "as good as it is now." This the court

said would amount to an improper surrender of the State's
trust to improve navigation if circumstances later war

ranted. This is very different from a grant for an hydro
electric development of a portion of the bed of a stream
with adequate conditions for the complete protection of

existing and future navigation. Such surely would be a

proper grant and for a public purpose.65
An outstanding case which furnishes the strongest anal

ogy to the subject of the present inquiry is that of Kansas
v. Colorado.66 It dealt with irrigation rather than water

power. The United States intervened claiming the right to
control the waters for the reclamation of arid lands. It

was argued that Congress had full control over navigable
streams,87 that only by National control could the arid lands

of the West be brought to tillable condition and that as the
United States was the owner of extensive lands on the
stream it could legislate as to reclamation. Conceding the

desirability of Federal legislation, the court nevertheless
decided that no such power over irrigation was included in

the Constitution and "if no such power has been granted,
none can be exercised." The States alone can legislate for
the reclamation of such lands.

It therefore appears that all property rights which exist
with reference to the water powers of navigable streams
are in the State or its citizens subject only to the dominant

power of the Federal Government to protect and improve
navigation. Such sovereign jurisdiction as exists over a

water power development and the business of an hydro
electric plant resides in the State, not being included in the

05 The Appellate Division of the New York Supreme Court 'indicated
an approval of this doctrine in the recent decision (January, 1927�
not yet reported), of State of New York v. New York and Ontario
Power Co., App. Div. .

M206 U. S. 46 (1906).
" The case dealt with the Arkansas River, which, in its lower reaches

was navigable. No claim was made, however, that its navigability
was impaired.
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enumerated powers delegated to Congress by the Consti
tution.68

A CANADIAN PARALLEL

A most interesting analogy is furnished in a recent im
portant case dealing with the division of control of Mon
treal Harbor between the Dominion of Canada and the
Province of Quebec. The British North America Act of
1867 has this fundamental difference from our Federal
Constitution in that it enumerates the powers delegated to
the provincial governments, all others being retained in the
Dominion. The statement of Dominion powers in the act
is said by the act itself to be "for greater certainty but not
so as to restrict the generality" of the legislative power
granted "to make laws * * * with regard to all mat
ters not coming within the class of subjects * * *

assigned exclusively to the legislatures of the provinces."
Under Sections 91, 92 (10) and 92 (29) exclusive legisla
tive authority is granted (by language far more compre
hensive than that of our Commerce Clause) , the Dominion
over matters of navigation and shipping, including con

trol over all lines of ships, railways, canals and other works
or undertakings connecting provinces and such works as,
although wholly within a province, are before or after their
execution declared by the Parliament of Canada to be for
the general advantage of Canada or two or more provinces.
The Dominion, for the benefit of all Canada, assumed

legislative control over the great Atlantic port of Montreal
in order to dredge and build docks, and other harbor facili
ties.

In the case of the City of Montreal and Attorney General

of Quebec against the Harbor Commissioners of Montreal
and the Attorney General of Canada,89 the question arose

whether or not the Dominion statutes authorizing this ex

tensive work to be done by the Harbor Commissioners gave

68 Limitations of Federal Control of Water Power, by Rome G.

Brown, Senate Document No. 721, 62nd Congress, 2nd Session (1912),
particularly pp. 17-18.
" Imperial Privy Council, Appeal No. 186 of 1924.
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the right to appropriate any property without compensa

tion. It is interesting to note in the opinion of Viscount

Haldane in behalf of the Imperial Privy Council that,
despite the difference in fundamental principle between the

British North America Act and our Federal Constitution,
the Dominion statutes "did not enlarge the property rights
of the Dominion or enable the Dominion Parliament to take

land for harbor purposes without compensation." The

Viscount pointed out that "it would be impossible that

works of this character and extent could be constructed and

used without an exclusive occupation of the soil equivalent
to possession." Ultimate decision of the case turned on

other factors. Its importance, hpwever, lies in the fact

that the Imperial Privy Council, whose judgments are en

titled to great weight, in construing fundamental law which

in every respect favored the Dominion as against the

Province, was nevertheless careful to draw the distinction
between the control over navigation which is the attribute
of Dominion sovereignty and the property rights which be

long to the Province or its citizens.

JURISDICTION OF FEDERAL GOVERNMENT OVER WATER POWERS

OF NAVIGABLE STREAMS

It follows from the consideration of the rights delegated
to the Federal Government over navigation and the reser

vation of all other rights to the states that Congress has

what may be described as a "consent" jurisdiction over

such waters. Its sanction must be obtained when struc

tures are placed in a river which may impair its navigable
capacity. Its judgment, as to whether a construction in or

over such a river is or is not an obstacle and a hindrance
to navigation, is conclusive.70

As the governmental trust is to preserve and protect
such waters for the benefit of navigation, it follows that
the Federal consent amounts merely to a determination that
the proposed structures as a matter of fact will not sub

stantially impair or reduce the navigable capacity of a

10 U. S. v. Chandler-Dunbar Co., supra.
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stream. The principles under which the Federal Govern
ment has jurisdiction to exercise such consenting authority
are well stated by the present Chief Justice of the United
States Supreme Court in a ruling made by him when he
was Secretary of War. Mr. Justice Taft said:71

"The truth is, that the DesPlaines River, not being a

navigable stream, no permit was necessary to put any ob
struction in it which the War Department could prevent.
But even if it had been a navigable stream, and even if the

application had been made, and properly made to this de

partment, to say whether this would interfere with navi

gation if the department concluded it would not interfere
with the navigation, then it is not within the power of the
department to withhold its expressing such an opinion and

granting such a permit, so far as the United States is con

cerned, for the purpose of aiding the state in controlling
the water power. If the state has any control over the
water power, which it may exercise in conflict with the
claimed rights of the riparian owner, then it must exercise
it itself, through its own legislation and through its own

executive officers. All the United States does, assuming
it to be a navigable stream, is merely to protect the navi

gation of the stream. With reference to the water power,
it has no function except in respect to water power which
it itself creates by its own investment in property that it
itself owns ; and then, of course, it may say how that water

power shall be used.

"But with respect to the water power on a navigable
stream, which may be exercised without interference with
the use of the river for navigation purposes, that is con

trolled by the laws of the state. It is controlled by the

riparian ownership and by the common law as it governs
those rights. Therefore, I do not see with reference to
this matter, that this department has any function to per
form or which it can perform."

"Report op Subcommittee on Dams and Water Power, Feb. 25,
1909. This was prior to the U. S. v. Economy Light & Power Co., de
cision, supra, holding that the DesPlaines was a navigable river.
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As mentioned before, the conservationists chiefly rely on

the Chandler-Dunbar decision.72 That case in fact has no

bearing on the situation which we are discussing herein.

Congress had determined that to protect the tremendous
commerce passing between Lake Superior and the other
Great Lakes through the Sault Ste. Marie, the Government
should control completely the discharge of water from Lake

Superior on the American side of the international bound

ary line. This was for the dual purpose of furnishing suffi
cient water to the four parallel series of locks, constructed
at Federal expense around the rapids of the Sault, and also
to artificially control, by means of a movable dam, the

depths in Lake Superior to provide ample water in the
harbors and other critical points of navigation. To accom

plish these bona fide navigation ends, Congress determined
that the uplands of the Chandler-Dunbar Company lying
between the United States Government canals and the river
should be acquired. The company had been using water of
the river by means of a wing dam for power purposes under
a revocable permit of the Secretary of War. It objected
to the development of power by the Government at its con

trol dam and also it demanded compensation for its lands
under water beyond what it had already been awarded for
its uplands. The Supreme Court decided that the appro
priation of the company's lands under water was an exer

cise of the Federal Government's dominant right of navi
gation. As the company had no right to maintain its wing
dam on the bed of the river after Congress, in the interests
of navigation, had revoked the permit, and as no water
power could be developed without a dam on such lands
under water, therefore no water rights were appropriated
by the Federal Government in the use of the bed of the
stream for which compensation should be paid. The wing
dam which the company had theretofore maintained was

subject to the obligation to suffer the consequences of the
improvement of navigation. As the primary purpose was

the improvement of navigation the court held that there
was no sound objection to the Government developing

Supra.
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power incidentally and leasing such surplus as might not
be necessary for the operation of locks and other naviga
tional structures.

The cases of Kaukauna Co. v. Green Bay Co.73 and Green
Bay Co. v. Patten 74 are frequently cited as authority for
some special Federal jurisdiction over the leasing of water

power created by dams on navigable streams. These cases

are not in point. In the first, aside from other points of
difference, the conflict was between the state and a private
riparian owner. In the second, the powers which the
Federal Government had were the result of an express
grant from the Legislature of the State of Wisconsin of all
title rights, so that the Federal Government was the sole
proprietor.
The nature of the consent jurisdiction of the United

States was pointed out in the case of United States v. Rio
Grande Irrigation Co.,75 which involved an action under the
Federal Dam Act 76 by the United States to restrain the
creation of an obstruction in a navigable stream. The
court said that "when such proceedings are instituted it
becomes a question of fact whether the act sought to be

enjoined is one which fairly and directly tends to obstruct

(that is, interfere with or diminish) the navigable capacity
of a stream. * * * The question always is one of fact,
whether such appropriation substantially interferes with
the navigable capacity within the limits where navigation
is a recognized fact."
Contrasted with the limited consent power of Congress,

the state through its full sovereign jurisdiction and fre

quently through its proprietary interest is vested with the
sole franchise giving power. In other words, the state
alone may license the construction of power projects. This
distinction is admirably pointed out by Mr. Justice Holmes
in a case 77 dealing with a bridge across the Niagara River.

"142 U. S. 254 (1891).
"172 U. S. 58 (1898).
76 174 U. S. 90 (1899).
"Act of Congress, September 19, 1890.
"International Bridge Co. v. New York, 254 U. S. 126 (1920).
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This structure was international in character, being de

signed for the use of international commerce. Congress
had consented by a special act to the original erection of the

bridge. Thirty years later the New York Legislature re

quired the construction of a vehicular roadway. The bridge
company by the suit challenged the validity of the state act.

Mr. Justice Holmes in holding that notwithstanding its use

for international commerce, the bridge was under the con

trol of the state, said: "Part of the structure with which

we are concerned is within the territorial jurisdiction of

the State of New York. There was no exercise of the power
of eminent domain by the United States. The state was

the source of every title to that land and, apart from the

special purposes to which it might be destined, of every

right to vise it. Any structure upon it considered merely
as a structure is erected by the authority of New York.

The nature and qualifications of ownership are decided by
the state and although certain supervening uses consistent
with those qualifications can not be interfered with by the

state, still the foundation of a right to use the land at all
rrimst be laid by state law. Not only the existence of the
company but its right to build upon New York land came

from New York." 78

Before applying the rules which may be adduced from
the cases discussed, the situation may be briefly summarized
as follows:

The United States has a paramount sovereign con

trol for the protection and improvement of navigation
over navigable waters susceptible of being used for

foreign or interstate commerce.

All other interest, power and authority, both sov

ereign and proprietary, belong to the states or their
citizens.

The United States may grant its "consent" to the
erection of a structure in navigable waters, which is

equivalent to a determination that the navigable ca

pacity thereof will not be substantially impaired.

Italics mine.
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All "franchise-giving" or "licensing" power over

water power developments is in the states and has
never been delegated to the Federal Government.

APPLICATION OF THESE CONSTITUTIONAL PRINCIPLES TO THE

PROVISIONS OF THE FEDERAL POWER ACT

Although in two decisions the constitutionality of the
Federal Power Act has been challenged, in neither was the

question conclusively settled. The first case was a decision
of the United States District Court for the Middle District
of Alabama.79 This was a proceeding for the condemna
tion of lands under the act. The defense of unconstitution

ality was raised. So few of the facts are given in the

opinion that it is impossible to know exactly what was

before the court. It is implied from the Judge's opinion,
however, that power was to be created as an incident to
a navigational improvement. It might therefore come

within the same exception as was noted in the Chandler-
Dunbar decision. The opinion sustaining the constitution

ality of the Federal Power Act appears to be largely dic
tum. It is interesting to note that although the court in

analyzing the act claims it is generally intended for the

improvement of navigation, the fundamental statement of
law is entirely in harmony with the principles discussed
herein. The opinion states that "An act which could be
reduced to the isolated proposition that the Federal Gov
ernment can dam up streams for the sole purpose of gener
ating hydro-electricity and sell the same might be obnoxious
to the organic law. I think it would be palpably in excess

of the powers granted to Congress by the Constitution."80
The district court's holding would appear to be confined to
a determination that the act was constitutional in the case

of the navigational improvement in question.
The State of New Jersey 81 challenged the constitution

ality of the act by a suit brought to restrain the commission

"Alabama Power Co. v. Gulf Power Co., 283 Fed. 606 (1922).
80 See cases cited in opinion.
81 New Jersey v. Sargent, Attorney General, et al., 269 U. S. 328

(1926).
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from enforcing it. No pending water power development
which would be affected to the state's injury was alleged
in its bill of complaint.82
The Supreme Court stated that whether the restrictions

and conditions of the Federal Power Act passed beyond the
field of congressional power and invaded that reserved to

the State, such conditions "can not be made the subject of
judicial inquiry until they are given or are about to be

given some practical application and effect. * * * Such
a situation is not presented here." 88 No justiciable ques
tion being presented the bill was dismissed.
The State of New York commenced an action similar to

that of New Jersey in 1922.84 Later the defendants, mem
bers of the Federal Power Commission, answered in detail

stating that they did not intend to apply the Federal Power
Act in such a manner as to invade the rights of New York.
In 1923 a conference was held in Washington between the
members of the New York and Federal Power Commis
sions. At this time again the United States representatives
disclaimed any intent to exceed their constitutional powers
although Secretary Merrill claimed jurisdiction over the

adequacy of a water power development as a whole.85 In
view of this agreement and particularly in view of the fact
that certain of the counsel were of the opinion that no

justiciable question could be raised until a specific case of
conflict arose (which latter point was subsequently held to

m "There is no showing that the State is now engaged or about to

engage in any work or operations which the act purports to prohibit
or restrict, or that the defendants are interfering or about to inter
fere with any work, or operations in which the State is engaged,"
supra, p. 338.

83 Supra, pp. 339-340.
84 Kerwin, supra, in reviewing this case (pp. 284-290), characterizes

New York's action as "narrow and selfish," (p. 289). One might
suggest that there is fully as much justification in a State protecting
the property and rights of itself and its citizens as a householder
defending his goods. Beyond all this, however, Professor Kerwin does
not regard the constitutional question as seriously involved.

85 Report and Minutes of Conferees, Representing New York Water
Power Commission, at Conference with Federal Power Commission
to the Governor, July 16, 1923.
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be the law in the New Jersey Case) New York's action was

discontinued wtihout prejudice to its later renewal.
In the fall of 1925 an application was made to the New

York State Water Power Commission by the Lower Nia
gara River Power and Water Supply Company for a license
to permit the diversion of water through a power tunnel
below the Falls and Maid-of-the-Mist Pool. The engineer
ing plans did not call for any dam or structure across the
river so that the entire project was located within the State
of New York. As the project paralleled the Whirlpool
Rapids no navigation was affected. The preliminary per
mit granted by the state commission stated that if a license
were issued, it would contain a recapture clause and would
require that the state have complete control of the construc
tion and operation of the project. A copy of this prelimi
nary permit was sent by the Attorney General to the
Federal Power Commission with the request that that Com
mission state the form of a license it would issue, if any,
covering the project and what jurisdiction, if any, it con

sidered it had over the project. A tentative license was re

ceived in reply. On December 4, 1925, Hon. Charles Evans

Hughes, on behalf of Attorney General Ottinger, wrote to

the Federal Power Commission calling attention to those

points in the proposed Federal license which he believed
exceeded the constitutional authority of the Federal Gov
ernment. The matter apparently received careful study
in Washington, being finally answered on May 15, 1926.

This answer conceded the soundness of so many of the

points raised by New York that it was deemed inadvisable
to commence any action at that time. A full discussion of
the reply would not be desirable here.86

84 The correspondence between Mr. Hughes and the Executive Secre

tary, the dominant genius of the Federal Power Commission, Mr. 0. C.
Merrill, is of great interest and importance. On the one hand it

shows a clear presentation of the rights of the State as threatened by
the terms of the Federal Power Act. On the other, there is the reply
of the Federal Power Commission attempting to explain how the act

may be carried into effect, despite its provisions, and still keep within
the realm of the constitutional authority of the general Government.
It may be found in full in the sixth annual report (1926), of the
Federal Power Commission, pp. 155-165.
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An analysis of the Federal Power Act, and particularly
an examination of its legislative history,87 reveals that the

primary purpose in its enactment was to provide a Federal

control over water power as such. It is probably fair to

state that navigation was referred to chiefly for the pur

pose of attempting to give the act as great legal standing
as possible, and that no system of navigational improve
ments was seriously contemplated to be carried out or

supervised under the act. It is doubtful if it is as com

plete with regard to the protection of navigation as the

Federal Dam Act in effect in 1920.
The statute is based on a theory that the Federal Gov

ernment, in its control over the navigable capacity Of

streams, rivers and lakes, has a property right therein.
The fallacy of this contention has been demonstrated in

the discussion of the cases herein. The United States

grants nothing to the licensee, confers no privilege, except
the Government's acknowledgment that a project will not
interfere with the navigable capacity of the stream on

which it is located. On the other hand, it imposes by law

many burdens and obligations which presuppose a Federal

grant of rights and privileges never made. There is no

precedent to justify the exaction of these terms or the

levy of tribute required. It is not unreasonable to believe

depriving the riparian proprietor of his property would
constitute an invasion of the due process clause of the
Federal Constitution.88
Section 14, "the Recapture Clause," provides a system

of transfer to the Federal Government of the vast interests
in water powers heretofore controlled by the States. It is

quite possible, by the operation and maintenance of the
amortization reserves required by the act and by regula
tions 16 and 17 of the Commission, that the entire original
net investment will be retired by the expiration of the

fifty-year license period, so that the properties may be ac

quired by the Federal Government without any cost to it,
87 See in this connection Kerwin, Federal Water Power Legisla

tion, supra.
88 Fourteenth Amendment.
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but at the expense of the ratepayers of the State where
the project is located. Whether this be the case, or whether
compensation be made to the riparian proprietor, there is
no provision in Federal Constitution for the United States
taking over the water-power business of the country. Such
communistic statutes are repugnant to American principles.
Mr. Shields 89 points out that under the act if any part

of a water-power development requires a Federal permit or
license then the Commission has jurisdiction of the entire
project, its plan of development and its business adminis
tration. Thus he illustrates, if a primary transmission line
crosses navigable waters of the United States, public lands
or a Government dam, and a Federal permit or license
was granted therefor, the Commission would, under the
terms of the act, assume control of the entire project, its
present and future development, its service, rates and
business, although no other part of the project, except the
transmission line, requires the consent or approval of the
United States. Such a right could not exist under the
Constitution unless the United States had been granted a

franchise giving control and regulation of the water-power
resources, which the Tenth Amendment reserves to the
States.
If a State does not see fit to subject the public utilities

within its boundaries to the supervision of a public service

commission, neither the United States, nor any other power,
may object. The act, however, in practical effect, does this
very thing, for the Federal Power Commission has the

right to regulate rates, security issues and service, unless
the State has empowered an agency of its own to regulate
such services. Such a jurisdiction is without constitutional
basis.
If the control over the plans and construction of a water-

power development were limited to a determination that
the paramount Federal control over navigation was not

impaired, no constitutional objection could be raised. The

statute, however, authorizes the Commission to investigate
and determine whether a water-power development, on a

Shields, The Federal Power Act, supra.
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navigable stream, which does not impair its navigable ca

pacity, is a proper and efficient power development as such.
What is a proper and efficient power development is a

matter for the State in which it is located to determine,
and its sovereignty in this regard may not be ousted by
any congressional legislation.
The same is true with reference to contributions of a

lower riparian proprietor for head-water improvements.
Whether such contributions shall be made depends upon
the rule of property which obtains in the State in ques
tion. Congress has no authority to establish such property
laws within the limits of any State.

Conclusion

The practical situation which exists today is one to oc

casion serious concern to those who believe in the continu
ance of our constitutional division of government between
State and Nation. We have an Act, the provisions of which,
if fully applied to power developments in navigable waters,
clearly exceed the delegated powers of the Federal Govern
ment. We have a Commission which, when confronted with

litigation which challenges its authority, pleads that it will
not carry out the Act to the extent which its terms permit.
Prospective licensees coming before the Commission, to ob
tain the consent which may be lawfully issued to determine
that the proposed project will not impair the navigable
capacity of the waters in question, are required to agree
as a price of obtaining such a consent to terms and condi
tions that no Federal body has power to exact. The law
ful consent power furnishes the necessary black-jack for
the unlawful exactions of the Act.
Legislation is now before Congress, which, while harm

less on its face, is really designed to enlarge the powers of
the Commission and build up a vast new Federal organiza
tion, responsible to no one.90

M The present personnel of the Commission is furnished by the De

partment of War, the Interior and Agriculture. Under the bill intro
duced in January, 1927, a separate office and field force may be built
up by the Commission. This would undoubtedly result in the creation
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If our future policy is to be concentration of govern
mental activities at Washington, accompanied by a host
of minor officials and employes, swarming from there and
scattering throughout the country to execute detailed regu
lations of innumerable kinds, affecting the daily life of the
inhabitants, we shall soon find resentment springing up
in every quarter; and, in this connection, it must be con

ceded that when any considerable number of ordinarily
worthy people grow to think of their Government as a re

mote, prying and persecuting power, there is real danger
in its path.91
In most of the popular discussions of the provisions of

the Federal Power Act the recapture clause is the one usu

ally pointed out as constituting the most serious invasion
of State's rights. It is true that such provision in the case

of power dams constructed in navigable waters, not within
the public domain, but where the Federal Government has
only the right to regulate and improve navigation, fur
nishes a means of the United States acquiring such water

powers at the expiration of licenses, and this amounts to
the adoption of the principles of communism. For the
very reason, however, that the dangers of the recapture
clause are so obvious and would be so unpopular to the
American public, if exercised, this provision does not create
as serious a situation as in the case of other sections, par
ticularly those whereby control is assumed over the meth
ods of accounting and details of construction, not connected
with protection of navigation, or with the payment by a

of a large independent and uncontrolled organization similar to the
Interstate Commerce Commission. Under the existing act the Commis
sion is directed to make an administration charge for the purposes of
carrying out the act. Another feature of the proposed amendment is
to give the Commission the control of its own finances. This when

coupled with the ability to increase its personnel in its own discretion
would mean that the licensees throughout the country would have to

pay in administration charges whatever the Commission might see fit
to spend in carrying on its work. Thus, under the guise of administra
tion charges, very substantial license fees might be collected which
of course would be passed on by the licensees to the ratepaying pub
lic of the several states.
" Moschzisker, supra, pp. 17-18.
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licensee of license charges. In these latter cases the bur

den falls directly upon the licensee. To take a practical
example, where the Commission, to carry out the amortiza

tion regulations, requires a different system of bookkeeping
of a New York licensee than that ordered by the Public

Service Commission of that State, thus necessitating keep
ing two sets of books at an expense of many thousand dol

lars a year, only the company is aware of this situation.

As it has agreed to the broad terms of the Act as a price
of obtaining the Commission's lawful determination that

the project does not interfere with the navigable capacity
of the stream in question, it is not in position to object.
It therefore silently passes this charge on to the rate

payers. This situation is not known to the public, and it
would be difficult to explain. Many of such incidents may

be individually of little consequence, but their aggregate is

undoubtedly tremendous.

More serious, however, than the imposition of these un

warranted charges upon the rate-payers of the States, is
the concealed attack on our constitutional system. As Mr.
Beck has said, "no one need attack the changes which are

brought about through the method of amendment provided
in the Constitution, yet the modifications which are due to

the changing spirit of the people or the insidious attacks
of parties and factions may give the lover of constitutional

liberty cause for doubt as to the lasting efficacy of a writ
ten Constitution."92

The development of water power is legally and practically
a local matter.93 The maintenance of the authority of the

States over matters purely local is as essential to the pres
ervation of our institutions as is the conservation of the

"Beck, Vanishing Rights of the States, p. 83 (1926).
" "The generation of electric power is not commerce between the

States. * * * To sustain a claim that it is * * * is to claim
the establishment of a principle that would make all manufacturing
industries subjects of the exercise of Federal control, because their

products might enter into commerce between the States." George
Clinton, Federal and State Power Laws, address (1921) before New
York State Waterways Association.
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supremacy of the Federal power in all matters entrusted
to the Nation by the Federal Constitution.94

The warning given by Washington in his farewell ad
dress is particularly applicable to what is being attempted
under the authority of the Federal Power Act:

"If in the opinion of the people the distribution or modi
fication of the constitutional powers be in any particular
wrong, let it be remedied by amendment, in the way in
which the Constitution designates. But let there be no

change by usurpation, for though this, in one instance, may
be the instrument for good, it is the customary weapon by
which free governments are destroyed. The precedent
must always greatly overbalance in permanent evil any
partial or transient benefit, which the use can at any time

yield."

"Mr. Justice Day in Hammer v. Dagenhart, 247 U. S. 251 (1917);
see also McCullough v. Maryland, supra, p. 403; Bailey v. Drexel
Furniture Co., 259 U. S. 520 (1922) ; Marbury v. Madison, 1 Cranch
137 (1803).



THE TRADITIONAL BASES OF THE CONFLICT
OF LAWS1

By FREDERIC J. DE SLOOVERE

EVEEY question in the conflict of laws goes back in

reality to the problem of determining which of two or

more bodies of coordinate laws applies to a given juridical
situation. The choice is in general determined by the prin
ciples of the conflict of laws of the State or nation in which

the action is brought. If the law of the jurisdiction where

the act, event or transaction took place is applied, such

choice of law is clearly in accordance with the "real-statute"

or territorial or analytical theory as to the nature and

extent of law. And such is the customary premise for de

termining what law applies in common-law jurisdictions.
Yet a choice of law in many instances may involve rather

an application of either the "personal-statute" theory or the
theory of comity or the supplementary common-law theory
according to which rights once created and vested by law

rather than laws are regarded as transitory. In recent

years other theories as to the nature and extent of law

from the standpoint of conflict of laws have been sug

gested.13 At any rate, every one of them is directly inter

related with those principles which determine what body
of law is to apply to any juridical situation. It is the pur

pose of this paper to set out what are conceived to be some

of the basic relations between traditional theories as to the

spatial extension of law and principles and doctrines which
determine a choice of law.

1 This article is written as an introductory chapter of a general
survey of the conflict of laws.

*a See, for example, Cook, The Logical and Legal Bases of the Con

flict of Laws, 33 Yale L. J. 457. Traditional theories only are

treated in the present paper. Moreover, citations of authorities
herein are not intended to be exhaustive, but rather only to elucidate

propositions in the text.

234
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THE POSITION OF CONFLICT OF LAWS

The common law is relational in theory. The Roman law
was not.2 In the latter legal problems more often resolved
themselves into questions as to what the parties intended,
whereas in the former the final questions are more often
answered by determining what legal relations have resulted
from the acts or conduct or transactions of the parties and
what are the incidents which the law attaches to such rela
tions.3 In fact, even the compartments of the common law
divide on the same theory.4 For instance, the relations of
individuals with one another are directly governed by the
civil law (which also includes the conflict of laws) ; the rela
tions of individuals with the State are goverened by the
criminal law (with which the conflict of laws has little con

cern as criminal law is almost entirely a local matter) ; the
direct relations of States or nations with one another, so

far as they are members of the family of nations, are gov
erned by public international law, treaties, and conventions ;
while the relations of individuals with the citizens of other
States are governed only indirectly�as a result of the

obligations of States as among themselves�by public inter
national law.5 In a word, the sovereign's acceptance of

2R. Pound, Interpretations of Legal History (1923), 57-63.

'Ibid.

'As to divisions of law in relation to the conflict of laws, see

Beale, The Conflict of Laws (1916), Sects. 3-7; Harrison, Juris
prudence and the Conflict of Laws (1919), Chap. V.

5 "It (the law of nations) is a law for the government of national
communities as to their mutual relations, and not for the government
of individuals of those communities in their relation towards one

another * * *." Toulman, J., in U. S. v. The Active, 24 Fed. Cas.

755, 757 (1814).
"It is an axiom of international law that no state can refuse all

rights to foreigners within its jurisdiction, nor can it treat with in

justice or simply ignore their rights and legal position. No state can

treat foreigners as outlaws, or decline to recognize all rights of theirs
founded on facts or acts passing out of territorial limits. To do so

would be a ground for reprisals, international redress, and ultimately
war. Thus International Law forces states to take some recognition
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international law as part of the municipal law "in order to

be received in the society of nations"6 results in a protec
tion (against breaches of international law by courts, offi
cers, and individuals) of the sovereign's obligations to other

States or nations, so that we find public international law

only an indirect (even though effective) protection to in

dividuals while in the territory of a foreign sovereign. Of

course, portions of public international law are directly in

volved as the subject-matter of private international law
or the conflict of laws, such as matters concerning national
ity, the nature and extent of law, the enforcement of law,
and many aspects of jurisdiction.7 But although public and
private international law are parts of the municipal law,
they are not such for the same reasons. The latter is part
of the civil law of each State in no way different from the

law of contracts or torts.8 Nor must the conflict of laws
be confused with ius gentium or ius naturale of the Roman

law or with the equity or natural law as known to us in
modern times.9 The ius gentium was a body of principles
of substantive law purporting to be and therefore tending
to become legal principles common to all nations. But it
was applicable only to aliens in Rome as distinguished from
the ius civile, which was applicable to Roman citizens only.10
The conflict of laws is not restricted to any class. It is a

of legal relations arising out of facts and acts beyond the territory."
Harrison, op. tit. supra note 4, at 132-3. See also, Scott, Cases on
International Law (1906) sec. 1.

6 Beale, The Jurisdiction of a Sovereign State (1923), 36 Harv. L.
Rev. 241, 242.

' Beale, op. cit. supra note 4, at sec. 6. "It is clear then, that the
sovereign can not confer legal jurisdiction on his courts or his legis
lature when he has no such jurisdiction according to principles of
international law." Beale, op. cit. supra note 6, at 243.
"Snashall v. The Metropolitan R. Co., 19 D. C. 399; 10 L. R. A.

746 (1890).
'See Story, Conflict of Laws (1834), Chap. II; Beale, op. cit.

supra note 4, at sec. 67; Lafleur, The Conflict of Laws (1898), 3-5.
10 In fact, this division of the laws of Rome showed the underlying

conception to be that of the "personal-statute" theory rather than the
"real-statute" or territorial theory.
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separate body or compartment of positive law in each state
or nation.
Unlike the ius naturale private international law or the

conflict of laws, moreover, is not concerned directly with
substantive legal rules and doctrines common to all or sev
eral nations or States as such, but is concerned rather with
those principles of law of each State or nation which have
to do with determining a choice of law, so as to determine
what legal rights, powers, privileges, duties or obligations
have been created elsewhere, to what extent they are to be
recognized at the forum, and what body of law should

govern their enforcement and the application of penalties
or remedies in any case. That such principles should be
uniform in all nations is of course extremely desirable and
to a certain extent necessary. Clearly, public international
law and some portions of the conflict of laws have for their
source according to Story "those general principles of right
and justice" and of natural law, and the "customary observ
ances and recognitions of civilized nations" in the conduct
of their affairs�"the conventional or positive law that reg
ulates the intercourse between States."11 Unlike public
international law, however, the conflict of laws has in gen

eral the same sources as other positive laws of any State
or nation.12 Yet as part of the municipal law, its principles

"Story, J., in "La Jeune Eugenie," 2 Mason 409, 448 (1822).
See also, Fenwick, The Sources of International Law, 16 Mich. L.

Eev., 393; Baty, Polarized Law (1914), 148-176. Baty has this

to say: "But if we pass from that well-ascertained sector of

the universal consciousness and take the relations of private per
sons to one another, internationally, one can not say pontifically,
that here we have Private International Law. Some Continental

writers do, e. g., Weiss. But for others (like Pillet) Private Interna
tional Law is a mere corollary from Public International Law; it
flows from the rights of states to proper treatment of their members.
Others again (such as Laine, Boeck and Despagnet), consider it as

law between nations, and not between private individuals, although
regulating matters of private interest, and distinguished from Public

International Law by the fact that that relates to public matters

alone." Ibid, 151. See, also Story, Conflict of Laws (1883) sees.

29-38.
12 Beale, op. cit. supra note 4, sees. 8, 21, 67, 68 ; Harrison, op. cist.

supra note 4, at 104, 108-9.



238 GEORGETOWN LAW JOURNAL

can not conflict with the principles of public international
law.13 Nor must the conflict of laws be confused with

admiralty or maritime law. The latter like the conflict of
laws is concerned directly with the legal relations created
between individuals by law. Maritime law is positive law
�municipal law of each State�although to no small extent

(not unlike the conflict of laws) it is similar in substance
in all civilized States or nations.

Now the term conflict of laws is used interchangeably
with the term private international law. But the connota

tions of each are not entirely similar. The former con

notes the territorial or "real-statute" theory of law ; where
as the latter brings to mind rather the non-territorial or
blood or "personal statute" theory, according to which much
if not all of the law (being regarded as transitory) follows
a citizen wherever he goes. If the term private interna
tional law does not bring to mind the transitory character
of law itself so far as it effects the personality of the indi
vidual�his personal as distinguished from his property
rights�it at least emphasizes the idea of obligations inter
national in character, not in the sense of applying to States
or nations directly but rather to individuals and juridical
persons directly. It also lays emphasis upon comity as

among the various States and the universality of positive
principles and doctrines of the conflict of laws. From the

point of view of the common law, however, the term conflict
of laws seems more satisfactory, for it has not these errone

ous connotations. It does suggest, however, as Dicey
says,14 that the subject deals with conflicting positive legal

13 See Scott, op. cit. supra note 5, sec. 1.
M Dicey, though seeing no conflict or collision but rather only the

necessity of choice between competing bodies of law as the basic con

ception of the subject, was probably in favor of the term, conflict of
laws, as the best approximation and least inaccurate connotation as

to what is discovered by the subject. See Dicey, The Conflict of
Laws (1922), 12-16. As to the contest over the use of these names,
see Beale, op. cit. supra note 4, sees. 11-15. Harrison rejects the
terms, private international law and conflict of laws, and suggests a

rather poor substitute in the phrase, intermunieipal law. Harrison,
op. cit. supra note 4, 125-148.
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principles rather than with principles which determine the
choice between two or more bodies of coordinate law that
might be applied to any juridical situation for the purpose
of creating legal relations and rights.

THE SPATIAL EXTENSION OF LAW

"If we are to apply laws in space," says Professor Beale,
"we should first of all delimit the space to which each law
is applicable ; and as law-giving is a function of sovereignty,
this amounts to fixing the limits of jurisdiction. So obvious
a proposition seems hardly worth argument ; yet few writers
on the subject have included this topic in their works.
* * *�16

The extent of operation of any body of law is a problem
which (theoretically at least) is solved differently in com

mon-law and civil-law countries. By the common-law theory
law is territorial and local in character, and rights only are
transitory, primarily. By the civil-law theory of the con

tinent of Europe law as well as rights is in general tran
sitory.18 The difference between these two theories is sim
ilar to Pillet's distinction between the Generality and Con
tinuity of law.17 If any law does not follow the person but
is applied only within certain limits defined territorially and
because the person is within the territory so defined, re
gardless of the law of his domicil or nationality, it is said

16 Beale, op. cit. supra note 4, sec. 4b.
"The older form seems to rest upon the theory that the applicability

of law to the facts of the case may properly be determined as of the
moment of litigation. The more modern form, on the other hand, is
the natural expression of the principle, which seems indisputable, that
the applicability of law to the juridical facts must be determined as

of the time of their occurrence * * *." Beale, op. cit. supra note

4, at 2. As to law in relation to time, retroactivity, and such matters,
see Miraglia, Comparative Legal Philisophy (Lisle's transl., 1912),
sec. 167.
"As to the theory of the real, personal, and mixed statutes see

Story, op. cit. supra note 9, sees. 12-15 ; Harrison, op. cit. supra note

4, 110-117; Dicey, op. cit. supra note 14, 1-12; Beale, op. cit. supra
note 4, chap. 3.
" For a translation of Pillet on this matter, see ibid, sec. 61 ; also-

for Pillet's later ideas ibid, sec. 62.



240 GEORGETOWN LAW JOURNAL

by Pillet to have the characteristics of Generality. If,
however, a law is impressed upon one because of one's

nationality, so that such law affects one everywhere, it is
said to have the characteristics of Continuity. This is true
as applied by the civilians only in so far as a right or law
affecting personality is concerned, as distinguished from a

right in property or a law affecting property. At once one

must distinguish, therefore, between the ownership of land

by the sovereign and the extent of law. Law may or may
not extend as far as the ownership of territory by a State
or nation, or it may under extraordinary circumstances
extend farther. They are not necessarily co-extensive.
In the common law the general conception is that the

imperium of the sovereign�the power to make laws and
create rights by the operation of law�is limited by the
dominium or ownership of land.18 But in some instances
in our law (as will be shown) the power to make and en

force law extends beyond the sovereign's territory.19 By
a "That the laws of any state can not, by any inherent authority,

be entitled to respect exterritorially, or beyond the jurisdiction of the
State which enacts them, is the necessary result of the independence
of distinct sovereignties." Parker, C. J., in Blanchard v. Eussell, 13
Mass. 1, 4 (1816). See, also, Story, op. cit. supra note 11, at 21-23.
But Story made valid exceptions for the application of the personal-
statute theory of law. This he put on the basis of comity rather than
on the absolute right of one to have his law applied to his transactions
which were made and to be enforced by a foreign sovereign. Ibid, sees.
21-38. But Story did not overlook the practical and scientific value of
the territorial theory of law. Ibid., sees. 18-20, 27-38.
" For example, the power to make and enforce law a marine league

from the shore of the sea is what has probably brought about the con

ception of ownership of the land under the water to that extent. How
ever derived, capacity to acquire ownership of the land a marine
league from the shore by the sovereign seems today to be a matter of
little doubt. For authorities see I. Kent, Com. (Holmes' ed. 1873),
28-34; Conboy, The Territorial Sea, 12 Georgetown Law Jour., 92;
Dickinson, Jurisdiction at the Maritime Frontier, 40 Harv. L. Rev. 1;
Beale, 3 Cases on the Conflict of Laws, Summary, Sees. 18-19.
Statutes in some states have extended the ownership of territory of the
state a marine league from the shore. See, for example, State v.

Pollock, 136 Washington 25; 239 Pac. 8 (1925); Commonwealth v.

Manchester, 152 Mass. 230, 25 N. E. 113 (1890). Also Beale, The
Jurisdiction of a Sovereign State, 36 Harv. L. Rev. 241, 247, et seq.
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the personal or ius sanguinis theory the ownership of land
and the extent of law are kept much more distinct. By it,
law is not limited, presumptively, to any specific territory
(until the non-personal character of the legal precept is de
termined) , but is rather conceived to be binding on the cit
izen or national wherever he goes.20 Thus he carries his
law with him (so far as it is not concerned with property
rights or interests), even though such law has not in reality
any sanction of physical force or constraint beyond the ter

ritory of his sovereign. The application of the personal
theory of law is really based on the nationality or citizen
ship of the person in civil-law countries, whereas in com

mon-law jurisdictions, so far as this theory as to the extent
of law is employed, it is really based on domicil. Strictly
speaking, one can hardly say that in every case where the
law of the domicil as distinguished from nationality is
chosen to apply to a juristic act or legal transaction taking
place elsewhere the personal theory of law is invoked.
Nevertheless, in such cases the territorial theory is not in
volved, for it is an application of law other than that of the
territory where the act or transaction was consummated,
so that every case of application of the law of the domicil
to juridical acts taking place outside, the application of the
theory that law itself is transitory must in some way or

other be invoked. Yet this may not necessarily involve
the idea that law moves at all ; it might conceivably be said
that choice of law is independent of theories as to the ex

tent of law, so that a juridical situation can be governed by
any body of law that the forum wishes to apply. Though
this may be true, it does not accord with the historical con
ception of the law. Of course, for the purpose of determining
to what extent and under what circumstances the common

law goes beyond the analytical and territorial theories of

law, many instances of adoption by the law of the conflict
of laws in common-law jurisdictions of the theory of nation
ality or citizenship or domicile or at least a theory going
beyond the conception of territoriality may be cited. And

20 See Wharton, Conflict of Laws (1872), sees. 6-11; also, supra
note 16.
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these are by no means as exceptional as we may suppose,

although in many cases they may be shown to be not in

consistent with the territorial theory, especially in those
cases where the parties have by their acts or consent sub
mitted exterritorially to the jurisdiction of another sov

ereign. In a word, all spatial limitation on law in common-

law jurisdictions is not territorial in theory. Yet a good
deal of it is not inconsistent with such theory. The main

difficulty is the lack of a scientific and consistent applica
tion of the respective theories as to the extent of law; for
in the conflict of laws, at least in the United States, we are

continually wavering as regards some of these problems
from one theory to another and have thus given to this
branch of law no small amount of confusion. An example
of this is the application of the law of the domicil, which
in some instances is gradually being abandoned. The doc
trine of mobilia sequimtur personam is rightfully no longer
applied to create interests in personal property which has
an actual situs apart from the owner; nor is it now taxed
as property or subject to an inheritance tax21 at the domicil
of the owner if it is actually situated elsewhere. This is
as it should be. Again, in some of the earlier English cases

capacity to contract a marriage was held to be governed by
the law of the place of contract ;22 later the law changed to
the domicil and now it is not wholly clear what is the law
on this matter.228- Some American States have taken a

consistent position that capacity is determined by the place

21 Frick v. Commonwealth of Pennsylvania, 268 U. S. 473 ; 45 Sup.
Ct. Rep. 603, 69 Law ed. 1058 (1925).

22 Scrimshire v. Scrimshire, 2 Hag. Con. 395 (1752) ; Dalrymple v.

Dalrymple, 2 Hay. Con. 54 (1811). As to capacity to make other con
tracts, see Male v. Roberts 3 Espinasse, 163 (1800).

Ka Sottomayor v. De Barros, 3 Probate 1 (1877). For instance, a
more recent case determines the capacity to marry by the place of
celebration, which is of course the better doctrine: Odgen v. Odgen,
1908, Probate 46. But see in re Bozzelli's Settlement, 1902, 1 Ch. 751;
Brook v. Brook, 9 H. L. Cas. 192 (1861). Dicey states that capacity
to contract is determined by the law of the domicil and then makes
several general exceptions to it. Dicey, op. cit. supra note 14, Rule
158.
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of contracting.23 This is of course strictly in conformity with
immovables, the creation of the status of legitimacy and of
adoption, the law of the domicil and of the situs are not
clearly differentiated and applied consistently. Rightly
we employ the territorial test (physical presence in a place
with the intent to make it one's home) for the creation of
domicil, which is then employed as a test for the applica-
the analytical and territorial theory of law. Yet as to the ad
ministration of estates and of trusts of personality, the
determination of the validity of wills except as to land and
tion of law to acts done and to property situated elsewhere.
Similarly, to the extent that the civilians create nationality
by the test of place of birth, they employ the territorial
theory of law.23a They then make general use of the con

ception for applying and extending law in accordance with
the personal theory. Yet, no case of application of the law
of the domicil to acts of individuals outside or as effecting
the interests in property outside can be held inconsistent
with the territorial theory of the law if the State having
such control of the acts or property has released that con-

23 The place of contracting seems more satisfactory than the place
of performance: Milliken v. Pratt, 125 Mass. 374 (1878); also infra
notes 111-113. Capacity to transfer or create an interest in land

depends on the law of the situs of the land, and this is in accordance
with the territorial theory. Swank v. Hufnagle, 111 Ind. 453, 12 N.
E. 303 (1887). For authorities generally, see Beale, What Law Gov-
erns the Validity of a Contract, 23 Harv. L. Rev. 1, 79, 194, 260.

Ma Here again confusion results from the two theories : "The one

overshadowing problem with respect to nationality which today vexes

and baffles governments such as our own arises from the fact that in
a variety of situations more than one state regards as its own national
the same individual at the same time. This dual claim finds its origin
in conflicting assertions as to nationality by right of birth, one state

relying upon the fact of birth within its territory under the jus soli,
and another relying upon the fact of the father's nationality, invoking
the jus sanguinis * * *. It is not to be anticipated, for example,
that states will generally agree, at least in the near future, to limit
the basis of claims by right of birth, as by abandoning reliance upon
either the jus sanguinis or the jus soli, and to confine such claims to

those founded upon one theory rather than the other." C. C. Hyde,
The Nationality Convention Adopted by the League of Nations Com
mittee (editorial comment), 20 Auc. Jour. Int. Law (Oct. 1926), 26-7.
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trol to the domicil or if the individual when outside a par
ticular jurisdiction has by consent submitted himself or his
property to that jurisdiction. Overlooking this extension
of law by consent of individuals or of another State having
the sovereign power in the particular instance over the act
or thing, often leads to serious mistakes in the interpreta
tion of the territorial theory. Indeed, if not in theory at
least in practice the civilians employ in the main the simple
theory of territoriality of law, so that with all this theoret
ical conflict there is apparently a gradual movement in the

development of law, as seen in the evolution of independent
States, from the national or tribal or personal theory to
that of the territorial or non-national, objective or real-
statute theory as to the extent and application of law.2* At

least, practical difficulties with the former tend to make the
latter more generally accepted even by the civilians them
selves.26 So also as the peoples of the world through greater
facilities of communication and transportation become more

compact, and as each nation becomes more dependent physi
cally, intellectually, economically on every other, the con

ception of domicil as a test for the application of such laws
as are admitted to be personal or transitory by every nation

(by comity or otherwise) seems more practical and scien
tifically justified than the conception of nationality.26
Usually one can have only one domicil at a time. A serious

24 As to the transition for the "personal-statute" theory to that of
the "real-statute" theory, see Savigny, Conflict of Laws (Uuthrie's
transl., 1880), 63, note C.

25 Beale, op. cit. supra, note 4, at 85. As regards the territorial
application of law, Savigny says: "This second source of community
of laws (territoriality) has, in course of time, and with the advance of
civilization, more and more supplanted the first (nationality). The
more varied and more active intercourse between different nations, by
which the rougher contrasts or nationalities were necessarily removed,
chiefly contributed to this result. But the influence of Christianity
must least of all be overlooked, which, as a common bond of spiritual
life embracing the most diverse nations, has thrown their characteris
tic differences more and more into the background." Savigny, op.
cit. supra note 24, at 59.

28 For example, the administration of an alien's personal property
in the United States by the law of the state of his domicil rather than
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difficulty with nationality as a test is that it may be double
or triple.27 As a compromise of the conception of nation
ality which changes slowly and of domicil which may be
changed by mere change of place and of intention, the idea
of domicil for a definite period has been suggested.28 The

difficulty of proof of domicil (because it depends so much
on a state of mind) has been obviated, however, in the
United States to some extent by statutes requiring with
domicil a fixed period of residence for certain purposes.29
Thus, theoretically at least, the civilian may invoke his

own law not merely in the territory where no law prevails
(which is of course proper always) but even within the ter

ritory of another sovereign, practically disregarding the

analytical and territorial theory as to the nature and extent
of law.30 In employing the law of the domicil for acts and

by his national law seems more practical. See Baty, op. cit. supra
note 11, 18-30; Bentwich, Domicile and Succession (1911), Chap. II;
but see also, Westlake, Private International Law (1922), Chap.
II, especially 30-32; Valery, The World War and its Effect on

Future Private International Law, 31 Harv. L. Rev. 1064, at 1072-3.
In answering Westlake's contention that there is a yawning gap
in the English law, Baty says: "But there is really no lacuna for
them to fill at all. The fallacy here is to consider that there is

any intecedent impropriety in a pretension by English law to regulate
the status of foreign subjects. In reality there is no such impro
priety. All that English law does is to regulate their status for its
own purposes and so far as it itself is concerned. You do not reg
ulate the conduct of your neighbor's children if you make known on

what terms you will have them in to dinner." Baty, op. cit. supra note

11, at 28-29.
" Ibid., 31.
"Ibid., 35-38. But Baty sees this as no compromise but something

unlike either nationality or domicil. Ibid., 37-38.
n For a discussion of the problems relating to proof of domicil, see

Beale, Proof of Domicil, 74, Pa. L. Rev. 552.
** "Speaking generally, a law is none the less a law to a Continental

jurist, because there is no omnipotent force at hand to enforce it by
physical means, or to threaten penalties in the case of non-compliance.
It is none the less a law of good society that one shall behave at table,
because no invisible hand arises to avert from the mouth the sacrilegi
ous knife, or because no jail awaits the misdemeanant. (It is not

municipal law, because it is not part of any solid body of common un

derstanding regulating all the affairs of life). All the apparatus of
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transfers of property situated elsewhere, common-law juris
dictions do something not entirely different. Clearly, how
ever, an extension of the doctrine of the ius sanguinis to

apply in preference to local law would belie the analytical
theory of law in common-law countries�that law is a com

mand of the sovereign, applying generally to all persons
within a certain territory and to none without. Moreover,
it would necessitate so many exceptions and distinctions as

to r.esult in making confusion in our law. Yet if we seek

clarity in this subject, we must continually distinguish be
tween the transitory character of rights once created by
law and of law itself. For instance, regarding the status

of marriage as a res, which is treated as situated at the

parties' domicil or domicils, does not go beyond the terri
torial idea of law, since the status as a group of rights is

what is transitory�not any rule of law. But to destroy
that status when the personal rights of an absent spouse
are involved, without any active or passive submission of
the interests or rights of such spouse to the foreign law,31 is

clearly an extraterritorial application of power to destroy
rights by the forum. This is hardly justifiable, it is sub

mitted, even on the personal theory of law, simply because
the rights of such absent spouse are not within the juris
diction of the forum unless there be an actual submission of
them. Haddock v. Haddock32 shows a tendency in the law
toward the territorial theory in regard to the power of a

state to grant a divorce ; and after twenty years the case is
now given authoritative support.33
Moreover, whenever one not domiciled in or a citizen of

a state submits to the jurisdiction of that state, either by

physical force is crude and accidental. It is no more essential to law
than wigs and sealing wax are. The essential thing is that there
should exist a sense of binding obligation. So that when jurists speak
of foreign law being of itself operative in another territory, it is not
quite absurd, although obviously there is no physical force behind
that law there." Baty, op. cit. supra note 11, 149-150.
a Beale, Haddock Revised, 39 Harv. L. Rev. 417.
a201 U. S. 562 (1906).
M Beale, loc. cit. supra note 31. See also, Munson, The Extraterri

torial Force of Personal Statutes, 13 Col. L. Rev. 314.
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causing an act to be done within the state which creates

rights there in others or in the state itself by the commis
sion of a tort or of a crime or by entering into a legal
transaction, it seems reasonable and practicable, if not

strictly within the present state of the law, to consider it
within the power of the sovereign to enact statutes making
such juristic acts within the state sufficient to show implied
assent or submission of the person to the jurisdiction as to

any actions which may arise as a result. Such statutes have
been already attempted as to torts,34 but as to contracts
there is authority against it.35 Clearly, it is not inconsistent
with the territorial theory of law for a soveregin to allow
a judgment in personam to go against a non-resident who
has been served only by publication, if he has submitted or

consented to such jurisdiction expressly (as for example by
submission through articles of association to the law of the
domicil of a corporation by becoming a stockholder there
in) 36 or has come into the state to defend the action there.37
Only when there is an application of power to give judgment
against a person or to destroy one's rights in property
without one's consent (when one has not submitted him
self or his property to the jurisdiction) can it be said that
the personal-statute theory or non-territorial theory as to
the extent of law has been attempted. Of course, judgment
in personam against one domiciled within the state but

temporarily absent is valid as a proper extension of law
by the territorial theory through submission to the juris
diction by becoming domiciled there. And no exterritorial
application of law is found, for example, in the case of
distribution of foreign personalty by the statute of dis
tributions of the deceased's domicil; for in such a case the

sovereign having control of the personalty, and whose law

" A. W. Scott, Jurisdiction Over Nonresident Motorists, 39 Harv. L.
Rev. 563.

38 Cf. Flexner v. Farson, 248 U. S. 289 (1919); Copin v. Adamson,
L. R. 9 Exch. 345 (1874). But see Dicey, Conflict of Laws (3rd ed.,
1922), 250-254; especially 262-265.

38 Copin v. Adamson, supra note 35.
37 For a clear analysis of the law on this point, see Beale, Jurisdic

tion of a Sovereign State, op. cit. supra note 6, at 252-259.
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must be applied if we are to adhere to the territorial theory,
has in reality adopted the statute of distributions of the

domicil as part of his law in that instance. Indeed, this
agrees with the recent decision of the Supreme Court of the
United States88 in not allowing the law of the domicil to

impose an inheritance tax on foreign personal property
of a decedent who died domiciled within the state, since the
law of the latter had in no way operated to make the trans
fer. This is another instance of a reverting to the strict
territorial theory in matters of taxation.

The principles of the conflict of laws with regard to

marriage and divorce, however, are still in confusion, and
there seems to be little hope of dispelling it in the near

future. Although statutes forbidding certain classes of

persons to marry for a certain time after a decree of divorce

may seem to extend beyond the territory of the state, they
have been construed by judicial decision as in the nature

of penalties and therefore local in character.39 And although
the capacity to marry is now placed generally on the terri
torial basis in the United States, statutes at the domicil

prohibiting the marriage of persons of certain different

races or within certain degrees of relationship have been

given such effect as to prevent their recognition at the
domicil even though valid in the state where the contract
was made and where the ceremony was performed.40 The

only objection to such cases is the theory that the marriage
status is to be attached by the law of the domicil and that

consequently capacity to contract is to be determined also

by that law. The better doctrine, as to capacity to marry
at least, is to look rather to the law of the place of ceremony

28 Frick v. Commonwealth of Pennsylvania, supra note 21.

"Commonwealth v. Lane, 113 Mass. 458 (1873); Van Voorhis v.

Brintnall, 86 N. Y. 18 (1881). Contra,: In re Stull's Estate, 183 Pa.
St. 625; 39 Atl. 16 (1898). Cf. Brook v. Brook, 9 H. L. Cas. 192, 206
(1861) ; Munson, op. cit. supra note 33, at 315 et seq.

"Kinney v. The Commonwealth, 30 Grat. (Va.), 858 (1878) ; Brook
v. Brook, suprta note 39; see Munson, op. cit. supra note 33 at 315 et

seq. Contra Pearson v. Pearson, 51 Cal. 120 (1875).
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and thus to regard the territorial theory.41 Of course, it is
not an extraterritorial application of law for any state to
refuse to give effect to the incidents of marriage that are
abhorrent, immoral or against the policy of the law of the
domicil of the parties�and this especially if they left their
domicil for the purpose of avoiding that law, since what
incidents of the marriage may be permitted is always a local
matter. "It is not true, in our law," says Professor Beale,42
"that the domiciliary law creates both status and incidents
of the status ; the law of its domicil creates the static right,
but the enjoyment of this right depends upon the law of the
place where the party to the status desires to enjoy it." As

regards actual jurisdiction to grant divorce, however, a

consistent application of the doctrine of Haddock v. Had
dock may dispel some of the present inconsistencies in the
law. At least, the cases preceding it went beyond not
merely the territorial theory but the personal theory of
law as well, unless harmonized on some proper theory of
submission of the interests or rights of the absent spouse
to the domicil of the other party. Professor Beale has
shown that the previous decisions were not actually incon
sistent with Haddock v. Haddock, although they had much
broader implications.423
At any rate, going beyond the territorial theory of law

leads immediately to many intricate and sometimes insol
uble problems in the conflict of laws, fortunately avoided
in the main in common-law jurisdictions. But we are not

entirely free from them, and never shall be, as some aspects
of law necessarily require its extension beyond the territory
of the sovereign ; and sometimes whether any extension of
this character has taken place may not at first be seen or

may be seen incorrectly. For example, in the case of con-

a An English court has even recognized a polygamous marriage if
valid where celebrated. Hyde v. Hyde, L. E.1P. & D. 130, 138 (1866).
Cf. Cheang Thye Phin v. Tan Ah Loy (1920), A. C. 369. Yet, the
general law in England is apparently that the domicil attaches the
status of marriage.
"Beale, Progress of the Law, the Conflict of Laws (1918-19), 33

Harv. L. Rev. 1, at 14.
**� Beale, op. cit. supra note 31.



250 GEORGETOWN LAW JOURNAL

sular courts it was thought at one time that once the local
law was set aside in foreign territory by treaty or other
wise the alien's own law upon his coming into such terri

tory became effective on the personal-statute rather than
the territorial theory. Yet the modern view is the other

way, namely, that "the law administered in the consular
courts is so administered because it is part of the territorial
law of the sovereign."43 Yet either theory taken alone and

applied strictly would also be quite unsatisfactory;44 for
the common law does not and could not exclude the applica
tion of its principles beyond the territory of the sovereign
in certain unusual kinds of cases (to be discussed later).
Conversely, by the territorial theory law sometimes does

not extend even as far as the ownership of land by the sov

ereign. Colonies very generally have their own bodies of

law, and often certain parts of new territory of a sovereign
after conquest (if not discovery) retain their law as dis
tinct and separate from the law of the conquerer.45 Of

course, naturally and rightly we have continually recognized
the law and customs of American Indians as personal, not
real, in character, so far as matters taking place within the
tribe itself, are concerned,46 between members thereof;*7
but not otherwise.48 Thus we see that though the personal
theory of law is invoked less often in the United States, it
is by no means entirely cast out. (1) In the transfer of
law by discovery and settlement of new territory, (2) as to

juristic acts by citizens beyond the marine league while not
on a vessel of any country (if such a situation, perchance,
arises), (3) on land where no law exists, and (4) within
the actual territory of another sovereign as regards spe
cific commands or decrees to our citizens when by consent

43 Beale, op. cit. supra note 42, at 3.
14 Munson, loc. cit. supra note 33.
"Blanchard v. Glady, 2 Salk. 411 (1693). See STORY, op. eit.

supra note 11, sec. 2a.

*Ibid., 3, note 3; Savigny, Conflict of Laws (Guthrie's transl.
1880), sec. 346.
"Wall v. Williamson, 8 Ala. 48 (1845). Cf. In re Bethell, 38 Ch.

D. 220 (1885).
"Roche v. Washington, 19 Ind. 53 (1862).
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of the foreign sovereign foreign law is suspended as to

them, the common law rightly adopts the conception of the
ius sanguinis.*9 Whenever the two theories conflict, the
usual solution is that in favor of the territorial theory in
the common law and often in favor of the same theory in
practice in civil-law countries. But we are on a firmer
basis than the civilians in this respect, since we regard
the personal theory of law as the exception and territorial

theory as the general rule. The former in common-law

jurisdictions can seldom oust the latter, except by con

sent.80 In short, when not in conflict in any way with the
law of another country, the common law applies or may
be made to apply to citizens of a state either by the ter
ritorial or personal theory of law.
A third theory as to the extent and application of law is

that of comity�a sort of vaguely liberalized territorial

theory, whereby only at the pleasure of the local sovereign
and on the basis of courtesy or public policy will a foreign
body of law or rights created thereby be recognized within
the territory of that sovereign." It is a doctrine which
determines on the basis (in part) of international law and
custom and (in part) by judicial discretion and policies
of the law at the forum how far the laws of other countries
will be recognized and how far the rights and obligations

* In these respects, the common law is not unlike the civil law.

M"It is plain that the laws of one country can have no intrinsic
force, proprio vigore, except within the territorial limits and jurisdic
tion of that country. They can bind only its own subjects, and others
who are within its jurisdictional limits ; and the latter only while they
remain therein. No other nation, or its subjects, are bound to yield
the slightest obedience to those laws. Whatever extra-territorial force

they are to have, is the result, not of any original power to extend
them abroad, but of that respect, which from motives of public policy
other nations are disposed to yield to them, giving them effect, as the
phrase is, sub nmtuae vicissitudinis obtentu, with a wise and liberal

regard to common convenience and mutual benefits and necessities."
Story, op. cit. supra note 11, sec. 7.
"Ibid. See Hilton v. Buyot, 159 U. S. 113; 162-168 (1895).
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created by foreign laws will be enforced.52 Here again
capacity to contract a marriage may be cited as an earlier

application of the doctrine. In the middle of the eighteenth
century the validity of a marriage of two English subjects
while abroad was determined by the law of the place of

contract and ceremony and recognized in England sup

posedly on the theory of comity as derived from the law of

nations.523 Although this doctrine was given currency in

America by Story who adopted it from Huber,53 it is dis

approved today as too uncertain for the scientific develop
ment of the conflict of laws at least.54 "The application of

a foreign law," says Dicey, "is not a matter of caprice or

option ; it does not arise from the desire of the sovereign of

England, or of any other sovereign, to show courtesy to

other States. It flows from the impossibility of otherwise

determining whole classes of cases without gross inconven

ience and injustice to litigants, whether natives or for

eigners."55 The doctrine of comity is really in character
one of public rather than private international law- "Com

ity" and "courtesy" or "reciprocity" as tests for the deter
mination of application of foreign law are not merely vague
and unscientific, but are in no way an approach to that uni
formity of principle which all nations seem to desire.56

Although the traditional common-law principles and modes
of interpretation and application of them make for uni

formity in American law, there seems to be no particular
difficulty from the standpoint of conflict of laws in the

diversity of law as to such local matters as criminal law

"Of course a greater degree of comity between the states of the
United States is understood to exist than between the United States
and foreign nations so far as the conflict of laws is concerned. See
Bank of Augusta v. Earle, 13 Pet. 519, 590-591 (1839).

B� See Scrimshire v. Scrimshire, 2 Hag. Con. 395, 417-21 (1752).
53 Story, op. tit. supra note 11, sees. 29, 38.
"Beale, op. tit. supra, note 4, sees. 71-2; Westlake, op. cit.

supra note 26, at 20; Dodd, The Power of the Supreme Court to Re
view State Decisions in the Field of Conflict of Law�, 39 Harv. L.
Rev. 533, 535-6.
"Dicey, op. tit. supra note 14, at 10-11.
M Cf. Hilton v. Guyot, op. tit. supra note 51 ; Johnston v. Compagnie

Generale Transatlantique, 242 N. Y. 381, 152 N. E. 121 (1926).
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and procedure or the law of real property; but there is
much need for uniformity in marriage and divorce laws,
laws governing marital rights and commercial law generally
as well as the law governing the transfer of personalty upon
death of the owner or inter vivos, the law of obligations,
fraud, and capacity, so far as they are matters for the con

flict of laws.57 But the doctrine of comity can not bring
about uniformity in any of these cases, as it has no objec
tive or scientific basis.

A fourth theory�that law is primarily territorial but
that rights created by law and vested by juridical acts or

events or legal transactions are transitory�is considered
at the present time in common-law countries to be the only
proper one.58 At any rate, apart from the problems as to
the relation of the conflict of laws to constitutional law, ad
miralty, and public international law, it is probably the
nearest approximation to a harmonization of the various
theories that we shall be able to attain. Though much of
the law of conflict of laws in the several States can be
reconciled by careful interpretations of the cases according
to this theory, no small amount of conflict will still persist
until the doctrines of territoriality and non-territoriality
as affecting a choice of law and vice versa are carefully
harmonized. The following matters remain even accord
ing to this theory, uncertain and conflicting to no small
extent: (1) In general, what rights created by law are to
be transitory (with exceptions stated as to matters of local
policy, rights concerning or arising out of real property,
and the non-recognition of rights created elsewhere on

account of a conflict with local policies, morals, and so on),

" Beale, Studies in the Conflict of Laws, 84 Cent. L. J. 104, 123, 140.
See generally, Lorenzen, Territoriality, Public Policy and the Con
flict of Laws, 33 Yale L. J. 736; Baldwin, Recent Progress Toward
Agreement on Rules to Prevent a Conflict of Laws, 17 Harv. L. Rev.

400, Phillimore, The Attitude of the British Government Toward Legal
Conferences, 29 Law Mag. and Rev. 1-7.

w Beale, op. cit. supra note 4, sees. 73-75; Dicey, op. cit. supra note

14, 23-40; Beale, Summary op the Conflict of Laws, in 3 Cases on
the Conflict of Laws (1902), sees. 1-5.
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and what exceptions are to be made to the principle that

law itself is not transitory; and (2) as Professor Beale

puts it: "By what law shall it be determined whether the

law of a certain country had the legal power to create an

alleged right, since if the right was created all civilized
nations should recognize the fact."59

But before attempting to show what are some of the basic
relations between the extent of law and the choice of law,
let us look into a few typical problems as to the spacial ex
tension of law (independently) . By the territorial or per
sonal theory of law this involves legal problems as to change
of boundaries (1) by cession, (2) by discovery and settle
ment of new lands, (3) by conquest and (4) by conven

tions and treaties. In these matters the conflict of laws
runs into questions of public international law. As to (1)
cession, the private law in the ceded territory is not auto

matically changed;60 but there is no need of difficulty for
the conflict of laws since the matter can be easily regulated
by express terms of the treaty or covenant by which the
land is transferred formally. Even this may be followed

by express declarations by the new sovereign.61 The acqui
sition of law by cession is therefore not always based on

the idea that the extent of territory and the extent of law
are coterminous, even though the sovereign power to change
law extends as far as the new territory extends. The trans
fer and acquisition of law (2) by discovery, however, is in
reality dependent upon the ius sanguinis�that law itself
is transitory. By the common law, discovery of new lands
plus settlement works a transfer of the law of the mother

country, at least as regards the traditional law.62 The prob
lem is not so simple if there is settlement by peoples from
different countries. Theoretically, each person brings his

** Beale, op. cit. supra, note 4, sec 78.
** Chicago, Rock Island & Pacific Ry. Co. v. McGlinn, 114 U. S. 542

(1885).
� Beale, op. cit. supra note 58, sees. 9-10.
"McKennon v. Winn, 1 Okla. 327; 33 Pac 582 (1893). See also,

R. Pound, Readings on the History and System op the Common
Law (1913), 262-269.
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own law with him; but, practically, confusion of laws
could only result from this. Apparently, the legal ideas of
the members of the legal profession are fostered and finally
prevail.63 Assuming that substantially all the colonists
come from one country, the question arises as to how much
of the law of the mother country they actually take along
with them.64 A fundamental limitation upon the transfer
of the English common law to America was that it be part
of the American common law only in so far as it was appli
cable to local conditions here and in accordance with our

political, religious, and economic ideas and institutions.66
The adoption of the principle that the English common law
to be law in America had to be consonant with political
and social conditions here or had to be made over to meet
such conditions was in reality a mode of limiting the appli
cation of the ius sanguinis so as to prevent the transfer of
laws obnoxious to the colonists.68 The transfer of law or the
acquisition or change of law may, however, be effected
(3) by conquest. By this mode of transfer the territorial
theory is uppermost. Since the sovereign has extended his

territory (his dominium), he has presumptively extended
his power to make or change the law (his imperium) . Yet
there is no presumption of an automatic change of private
law by conquest�of the exercise of that power. Indeed, the
presumption is that the old private law remains in the con

quered territory until there is some declaration to the con

trary.67 Public and political laws are probably abrogated at
once, at least in so far as inconsistent with the new govern
ment.68 Many forms of administrative law as well as public
law are within the realm of uncertainty.69 Thus, in short, we
" Ibid., 262-263. But see McKennon v. Winn, supra note 62, at 329.
" R. Pound, loc. cit. supra note 62.

"I. Kent, Com. (Holmes' ed. 1873), 536 et. seq.
" Indeed, Chancellor Kent's exalted position is due in no small part

to his work in making over the English law (English equity primarily)
to meet the conditions here and the spirit of American institutions.
" Blankard v. Galdy, op. cit. supra note 45.
" 1 Moore's Digest of International Law (1906), Bee. 93.

"Ibid.
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see that the private law of conquered territory is not ordina
rily automatically changed by conquest, and if changed (ex
tended) the change is effected by the territorial theory;14
that law is transferred in the case of discovery and settle
ment of new lands (as no law is there before-hand) by the
"personal-statute" theory; and that in cases of cession or

change of boundaries by treaty, neither theory probably
determines how far the law extends in the absence of special
provisions or declarations. In all these instances the power
to change law is determined by the extent of the territory
of the sovereign. As to change of law (4) by treaties and
conventions directly, nothing need be said here, since not

only is it a problem of public international law but a dis
cussion of it would add little to a solution of problems
as to the nature and extent of law as related to the conflict
of laws.
Of course, the sovereign power also extends over terri

torial waters for at least three miles from the shore.
Whether international law is the basis of such extension
and whether as to the land under such waters the sovereign
must extend control by statute or occupation are matters
still not wholly clear." Also, it is not clear whether such
extension is based upon the ownership of the land
under the sea to that extent (and hence dependent upon
the territorial theory) or whether it is a pure extension of
power (apart from occupation or ownership of the land
under water) exterritorially. "Whatever may be true of
the sea, the land under the sea," says Professor Beale, "may
be regarded as vacant land subject to title by occupation
on the part of any sovereign who is in a position legally to
occupy it. Thus the sovereign of the shore may occupy the
land under the sea adjoining the coast by opening a mine
in the land, and in such a case the mine becomes part of his

"One other limitation is that the law of the conquered territory
must not be contrary to the law of God or to the moral or religious
ideas of the conqueror or to international law. But conquest of an
infidel country does not change the private law automatically, except
to this extent. See Blanchard v. Galdy, op. cit. supra note 45.
n Beale, The Jurisdiction of a Sovereign State, op. cit. supra note 6,

at 259.
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territory; and the same thing would doubtless be true of a
tunnel extended below the sea."72 But the sovereign power
over the sea itself seems to be clear enough, apart from any
occupation of the land underneath the water. Hence it would
seem to be an extraterritorial extension permitted by inter
national law as we can not say that the local sovereign
actually owns such land underneath border seas. At least,
the jurisdiction is complete except in so far as such waters
are open to the use of all nations.73 At any rate, whatever
may be said in favor of the territorial theory in regard to
the littoral seas, the extension of sovereign power and
jurisdiction beyond the three-mile limit can be justified on

no phase of the territorial theory : "On the one side author

ity is territorial, affecting generally everything and every
one within its limits; there is an immediate territorial in
terest in preventing law violations ; there is a nearby terri
torial base from which to operate; and it is possible to
make the enforcement of law relatively efficient. On the
other side authority would seem to be primarily personal in
nature, operating by virtue of something analogous to

allegiance rather than by territorial fiction ; the immediate
territorial interest in preventing law violation is lacking;
the seat of authority is frequently remote from the scene

of action; and the enforcement of law observance may be

relatively difficult."74 That the sovereign has certain

powers, however, beyond the marine league seems to be
well settled.75 What is the nature of such power, how far
it extends, and under what circumstances the exercise of

sovereign power beyond the marine league can be justified
by international law are questions which remain within the
realm of doubt.76

"Ibid., 259-60.
"Ibid., 260.
" Dickinson, Jurisdiction at the Maritime Frontier, 40 Harv. L. Rev.

1, 3-4.
"Ibid.

"Ibid. See, also, supra note 19.
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CHOICE OF LAW AND THE DOCTRINE OF SUBORDINATE LAWS"

Suppose that there is the necessity of choosing between

competing systems of law as regards any juridical situa
tion. The problem is one of legal interpretation�a general
problem of the interpretation and application of law�in

any case where the conflicting principles are part of a

single legal system, but it is one in the conflict of laws if
a choice must be made between two bodies of coordinate
law in order to determine the legal precepts to be applied.78
The question as to which body of law should be chosen as

the basis for the creation of legal rights may arise (a)
when bodies of law are territorial in theory of application,79
(b) when both are personal in theory of application to any
set of facts, or (c) when one is contesting on the terri
torial and the other on the personal theory as to the nature
and extent of law.80 Even these exclude the further prob-

" "In any state particular laws may occur in different gradation and

subordination, from the narrowest local limits, in ever-increasing
spheres of application, up to the common law of such a state. Here,
too, we may speak of a collision, inasmuch as at certain places each
of these particular laws has in general practical authority; and there
fore it may be asked in a given case, which of these, if they conflict,
shall be the rule of decision. Here, however, the question of conflict,
if the term is to be used at all, has a different meaning from that
which it has in the case of particular coordinate laws of the same

state. These are independent of one another, and do not therefore
stand in the relation of dependence and subordination." Savigny,
op. cit. supra note 46, at 66. See also, in re Neagle, 39 Fed. 833
(1889).

� "The phrase [the conflict of laws] is coming to be rather com

monly applied (as it properly applies) to only one portion of the sub
ject; that portion which determines which law of two possible laws
governs a certain relation in question." Beale, op. cit. supra note 4,
sec. 12.

� When territorial and in the same state : see Savigny, op. cit.
supra note 46, sec. 347. When territorial but the laws of different
states: see ibid., sees. 348-9.
"Ibid., sec. 346. "A judge of our state has to decide upon a case

(legal relation), which, owing to the facts which lie at its foundation
(e. g. the place where a contract may be entered into, or where the
thing in dispute is situated), comes in contact with the law of a foreign
state, different from our positive law. Besides this, it is possible that
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lem* of the extent of application of the law of the forum,
not as to the creation of legal rights but rather as to their
recognition and the administration of remedies. Of course,
the law of the forum must determine what body of law is
to apply to the acts, events or transactions in question for
the purpose of determining what legal rights have been
created and what are the nature of those rights. Now when
both laws are contesting on the territorial theory, they may
be (1) coordinate laws which overlap (as, for example, the
jurisdiction of two States over border rivers) or (2) bodies
of law which only apparently overlap inasmuch as they
form a unit by the doctrine of subordinate laws (for ex

ample, federal and state law) or (3) two bodies of coor
dinate law which do not overlap at all (for example, in
cases where the question is whether the law of the place of
making or of the place of performance creates the obligation
of contract).
In the first kind of case jurisdiction over border rivers

is the best example of the difficulties involved. This kind of
jurisdiction exercised by certain States of the United States
has a history running back to the colonial period,81 and the
problems involved in such double jurisdiction remain largely
unsolved. Examples of this are the jurisdiction of certain
border States over the Mississippi and the Ohio Rivers.
Although the jurisdiction of any State over a border river
could extend by the territorial theory at best only so far
as the middle of the stream, jurisdiction in these instances
seems clearly to extend over the whole river. Beyond the
territory of the State the jurisdiction is clearly non-terri
torial. Nor can it be personal in character, inasmuch as

the jurisdiction applies not merely to citizens of the State
exercising such jurisdiction but to everyone using the river.
It seems to be not unlike territorial jurisdiction, however,
for it includes an application of the criminal law, death

both parties may be natives or both foreigners, or that one may belong
to the country of the judge, the other to the foreign country. Which
of the different territorial laws here competing shall the judge apply?"
Savigny, op. cit. supra note 46, at 68.
" See note in 22 Harv. L. Rev. 599.
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statutes, license laws of each State in so far as these laws
are not inconsistent with the laws of other States having
similar powers.82 At least, this is a clear extension of the

power of a sovereign beyond his territory; and it probably
shows better than any other case of such extension the diffi
cult problems that must always result from an extraterri
torial extension of law that conflicts with the jurisdiction
of another State or sovereign. What is the nature of such

jurisdiction and how far it extends and by what theory it
can be rendered scientific in application have been dealt
with recently.83 It is submitted that such exterritorial, non-
personal extension of law may be justifiable when it does
not interfere with the jurisdiction or law of another sover

eign (as in some cases of extension of sovereign power be

yond the three-mile limit), but that it is unjustifiable, im
practicable, and highly unscientific in any case where it re
sults in the overlapping of two bodies of coordinate law.

Seemingly there is an overlapping of two bodies of coordi
nate law (purely on the territorial theory) in the case of a

foreign ship in the territorial waters of another State. Since
jurisdiction as to matters within the ship is customarily
regarded as governed by the law of the flag when upon the
high seas, the continuance of that jurisdiction within the
territorial waters of another State seems natural enough.
Yet, such jurisdiction of the law of the flag really ceases

upon entering the marine league of another State, if the
ship is on its way to a port in that State. Of course in

practice no difficulty results in these cases, since in reality
there is no overlapping of laws at all but merely a division
of application by international law between the two bodies
of coordinate laws. The primary law is of course the law
of the local sovereign. How far he may allow the law of
the ship to apply is a matter of discretion of courts or of
international law or statute.
In the second kind of case in the United States, accord

ing to which two bodies of law are a unit by the doctrine
of subordinate laws (for example, the case of federal statu-
a Beale, op. cit. supra note 6, at 247-251.
"Ibid.
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tory law in relation to the law of a State), the problem is
entirely different. Every nation or State may have a sim
ilar difficulty as regards the law of the land in relation to
that of any subdivision.8* Thus in the United States there

may in a broad sense be an overlapping in any jurisdiction
of international law, federal law, State law, and local law
of the country, district, city or town. In reality, there can

not be two bodies of conflicting coordinate laws applying
on the same territory at the same time.85 By the doctrine
of subordinate laws, however, two bodies of law on the
same territory form a unit if one is superior to the other.86
In such a case doctrines of the conflict of laws, which have
to do primarily with bodies of coordinate laws, are there
fore not involved.87 And since there is but one body of

law, the choice of legal rule or precept therein is only a

problem of interpretation of law; for it is clear that in

choosing a legal precept to apply to a given case the first

step is the interpretation of those precepts.88 Now the
doctrine of subordinate laws can apply not merely to par
ticular laws of a single State but to situations where the

general law for two or more States is superior in character
to the laws of the particular States, as in the case of our
federal and state statutes.89 Thus also, a general statute
of this character can completely regulate (subject to con

stitutional limitations in the United States) the collision of
different bodies of subordinate law not merely in substan
tive law but as regards principles as to the choice of law.90

M Savigny, op. cit. supra, note 46, sec. 347.
85 See In re Neagle, supra, note 77.

"Ibid.; Gelston v. Hoyt, 3 Wheat. 246; 4 U. S. (L. ed.) 381 (1818).
" "While several laws are subordinate, one to another, the simple

rule holds, that the law has always the preference which has the
narrowest sphere of application. The only exception to this rule ifl
the case in which the wider law above it contains special provisions
of an absolute and imperative character." Savigny, op. cit. supra
note 46, at 66-67.

88 R. Pound, Spurious Interpretation, 7 Col. L. Rev. 379.
83 In re Neagle, supra note 77.
** As to such uniformity by judicial decision rather than by statute,

see Dodd, loc. cit. supra note 54.
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Here is a mode of making the law of conflict of laws uni

form in the United States, that is to say, uniformity through
federal legislation and judicial interpretation thereof, if
it were not for the fact that only a comparatively small

portion of the whole subject is within the realm of Federal

legislative power as given by the federal constitution. Ob

taining uniformity, however, through judicial decisions of

the federal courts in accordance with the doctrine of

Swift v. Tyson91 has not been wholly satisfactory. At any

rate, federal statutes, if constitutional, are always superior
to State laws, and therefore their conflict with the latter is

not a problem of the conflict of laws but either of consti

tutional law or of the usual interpretation of law. So far

as State law is inconsistent therewith, it is temporarily
abrogated. When federal and state statutes as to crime
are not inconsistent, however, both operate ; so that a single
criminal act may result in two crimes�one by each statute

(as will be shown later). Yet that does not make the
federal and State statutes on this matter coordinate. They
are merely concurrent laws�two similar laws of a single,
unitary body of law. Thus federal statutes and State law
in the United States are clearly concurrent�used in the
sense that both are operating on the same territory at the
same time�so far as State law is not inconsistent. Indeed,
the terms, concurrent law and coordinate law, have no clear

meaning. It seems more satisfactory to give to the term,
coordinate laws, a meaning merely in the conflict of laws,
namely, that of two bodies of law of equality or independ
ence such that if one body of law is chosen to apply to a

juridical situation, the other body is excluded entirely. The

term, concurrent law, should be confined to designate differ
ent groups of laws that are by the doctrine of subordinate

"16 Peters 1 (1842). For discussions of this case, see Meigs, De
cisions of the Federal Courts on Questions of State Law, 45 Am. L.
Rev. 47; Schofield, Swift v. Tyson: Uniformity of Judge Made State
Law in State and Federal Courts, 4 HI. L. Rev. 533; Gray, The
Nature and Sources op the Law (1924) 251-9. But Professor Gray
felt that Swift v. Tyson is an anomaly, and that it does not decide the
question whether courts do or do not make law. Ibid.
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laws a single body of law�unitary law. But traditionally
they have not been given these meanings exactly.
But in the second problem what is the relation of federal

decisions and State law? The former are looked upon as

part of the common law of each State. Thus, federal de
cisions and State decisions are a unit. But are they such

by the doctrine of subordinate laws? Upon the premise
that no federal common law exists, there is but one body
of law without the application of such a doctrine. The
relation may be explained by the doctrine of the historical
school of jurisprudence, namely, that courts find but do
not make law. By Swift v. Tyson,92 although federal
courts are, in one sense, courts of the State in which they
sit and over which they have jurisdiction, generally speak
ing they are not bound by the traditional law of those
States with certain limited exceptions; and this may be

justified on the theory that such courts like others find but
do not make law. What is found is the correct common

law of the State on the theory that the prior decisions of
the State are only evidence of what the law is, notwith
standing the Judiciary Act of 1789,93 which provides "that
the laws of the several States, except where the Constitu

tion, treaties, or statutes of the United States shall other
wise require or provide, shall be regarded as rules of de
cision in trials at common law in the courts of the United

States, in cases where they apply." Since, therefore, judi
cial decisions were construed as only evidence of the tradi
tional law, the Judiciary Act was interpreted, following the
historical school, to require federal courts to follow State

statutes, decisions interpreting state statutes, and those

having reference to real property only. Law was thought
to be found, not made, by the courts, so that under proper
jurisdictional limitations every pronouncement of a state

court was and still is subject to be changed by a different

interpretation in the federal courts, apart from decisions

interpreting state statutes or effecting titles or any interest
in real property. That the decisions of the federal courts

"16 Peters 1 (1842).
" Judiciary Act (1789), Chap. 20, Sec. 34; U. S. Rev. Stats., sec. 721.
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like those of the courts of last resort in the several States
are by the same token not law but merely evidence thereof
should seem to be the logical conclusion from such a pre
mise. Since, however, the federal courts may have the
last chance to declare the law, their pronouncements in such
instances are superior to the decisions of the state courts.

Thus, the word law in the Judiciary Act means only stat

utes, because by juristic theory of earlier times only the

legislature made law. Since, therefore, the federal courts
are not bound by state decisions generally, and since con

versely state courts are bound by the decisions of the

former, the federal decisions are part of the law of each
State. In a word, there is a merger�the State decisions

giving way to the federal decisions, not necessarily by the
doctrine of subordinate laws, however, but by the theory
that federal decisions are interpretations and determina
tions of what the state law is. This theory of the relation
of state and federal decisions has been recently approved.9*
Whether in this recent decision of the Supreme Court of
the United States95 Swift v. Tyson was followed because the
majority of the Court believed that judges find but do not
make law or because the doctrine of Swift v. Tyson is too

firmly settled to be overturned or because the value of such
a doctrine as a means toward uniformity of law throughout
the several States has been proved is not stated. At any
rate, if Swift v. Tyson is to be viewed in the light of modern
juristic thought�that decisions are law just as much as

statutes�it is difficult to justify. "On the general ques
tion, therefore, whether decisions are sources of the Law,"
says Gray, "the doctrine of the Supreme Court of the
United States in Swift v. Tyson throws no light. If they
are sources of Law, they should be followed even dealing
with non-statutory commercial matters. If they are not,
then they are not binding when dealing with real estate or

the construction of statutes. The doctrine of Swift v. Ty-
M Salem Trust Co. v. The Manufacturers' Finance Co., 264 U. S.

182 (1924).
"Ibid.
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son is an anomaly, and does not lend a support to either

theory."98
Sooner or later we must develop the traditional law not

merely in theory but in practice on the basis of the principle
that courts do make law. As a result, federal courts

sitting in any State will be compelled to follow the courses

of decision of the highest court thereof. For the conflict
of laws, however, we have here no special problem, since
the unitary theory of federal and State law and the coor

dinate theory for the law of the several States as among

themselves are well-settled doctrines. Without Swift v.

Tyson, however, consistency in the theoretical relations of
State and federal law and of the law of the several States
could not be attained without some loss of uniformity in the
decisions of State courts. But can we ever get such uni

formity by means of this doctrine alone? Probably not.

Real uniformity will be realized only through uniform legis
lation in the several States, through federal statutes or by
a recognition by State courts in the future of the restate

ment of conflict of laws now being made through the Amer

ican Law Institute. The little uniformity which Swift v.
Tyson can bring about today when State courts are de

ciding so many more cases yearly than the federal courts

is probably less beneficial than having decisions accord in

general with the modern and correct juridical theory that

courts do make law, so that jurisprudence may have a more

unifying effect in the interpretation and scientific develop
ment of the law generally. We probably need uniformity
in juristic theory as much as we need it in judicial
decisions.
To repeat, as to territorial overlapping of superior law

and subordinate law (for example, the federal and State
statutes and city ordinances or State statutes and decisions)
no problem of the conflict of laws arises out of the collision,
since for the purposes of the forum the two or more con

flicting laws or bodies of law are treated as a unit.97 Thus

M Gray, op. cit. supra note 91, at 255.
" The same is true as to state law in relation to that of counties,

cities and towns within the state.
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the problem is resolved (in the cases involving the doctrines

of subordinate laws) into determining merely what rule
of that body or unit applies. This is a problem of interpre
tation of laws merely, as we know that in interpreting laws

the first step is the choice of competing rules or laws in this
sense.98 Of course, the forum has always to choose what

specific legal system applies; but thereafter, choice within
that system is outside the realm of the conflict of laws.99 In
the United States, however, the operation of federal-stat
ute law and State law involves problems of jurisdiction of

courts, of constitutional law, international law, and of

admiralty not ordinarily arising in the application of a

unified body of law or in pure cases of a choice of law of
different States in the family of nations ; so that our courts
have continually problems demanding distinctions between
the federal constitution, treaties, international law, acts of

Congress, decisions of the federal courts, and State con

stitutions, State statutes and decisions, local ordinances and
so on. For this reason, problems of constitutional law, in
ternational law, and of the conflict of laws in the United
States can not be entirely separated.100 If, therefore, the
several States would abide by the decisions of the federal
courts on matters of conflict of laws as on constitutional
law (in a word, treat federal decisions on the conflict of
laws always, within or without the constitution, as superior
law) some of the complexity and diversity in the decisions
in this subject could be gradually eliminated.101
In the third kind of case two bodies of coordinate laws

are contesting on the territorial theory but do not actually
overlap in any sense of the term. For example, in the case

of a shipment of goods from one State to another prior to
the Interstate Commerce Act, the problem as to what law
created the obligation of contract was usually solved by

88 E. Pound, loc. cit. supra note 88; Austin, Lectures on Juris
prudence (Campbell's ed. 1875), sees. 835, 913-921; Savigny, loc. cit.
supra note 46.

** See Savigny, loc. cit. supra note 46.
100 Dodd, loc. cit. supra note 54.

�Ibid., 506-561.
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choosing the law of the place of shipment. If the place of
contract and of performance were not in the same State,
the choice was clearly between two bodies of coordinate law

contesting on the territorial theory. The earlier decisions
in regard to interstate transactions generally created the

obligation in accordance with the law of one of the several
States.102 Indeed, in every case of contract when the place
of making and the place of performance are in different

States, a similar problem arises. The better doctrine seems

to be that the place of making should create the obligation,103
although there is much authority for choosing the place
of performance, if it is found from all the circumstances
of the case to be the parties' intention in the matter. The

place of performance should according to the territorial

theory be regarded only to determine what constitutes a

performance or breach of the contract. If the law that the
parties intended be taken as a premise (a doctrine which
taken literally would make it difficult to harmonize the cases

on any theory as to the spacial extension of law) , it must
be restricted to a choice by the parties of either the place
of making10* or of the place of performance, since a third

body of law having no connection with the contract could
not be justified as applicable by any traditional theory as to
the extent of law.105
But what law applies (b) when two bodies of law are

contesting not on the territorial but on the "personal-stat
ute" theory? Every common-law jurisdiction in some in
stances employs the doctrine of the ius sanguinis (as has
been shown), but ordinarily the doctrine of the ius soli, so

that in reality this kind of problem can rise with us only
102 Murray v. Chicago & Northwestern Ry. Co., 62 Fed. 24 (1894) ;

Swift v. Philadelphia & Reading Ry. Co., 64 Fed. 59 (1894) ; Western
Union Telegraph Co. v. Call Publishing Co., 181 U. S. 92 (1901).

103 Carnegie v. Morrison, 2 Metcalf (Mass.), 381 (1841).
m Kline v. Baker, 99 Mass. 253 (1868). As to the Federal courts

taking judicial notice of state decisions, see Owings v. Hull, 9 Peters
607 (1835) ; United States v. Perio, 98 U. S. 428 (1878).

1M The place of performance seems difficult to justify. See Beale,
op. cit. supra note 23. Also, Beale, loc. cit. supra note 19, at 541. A

fortiori, as to a third body of law.
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when the parties whose juristic acts are involved have

acted at a place where on the territorial theory no law

exists. Clearly, no difficulty arises here when both parties
are citizens of the same State or nation (for example, a

contract made by two Englishmen on a newly discovered

island). Here a necessary application of the personal
theory results, although the forum may unfortunately be

lieve that its law should apply. Of course, it should not;
and probably the law is clear (so far as there is law) that
the parties intended the law of their country or domicil

to apply.106 But suppose they are of different nationalities

or (if the domicil be the test by the forum) of different

domicils? If one party were English and the other Ger

man, an English Court theoretically ought to apply the

German law as the common law purports to be territorial

and the German law personal in theory as to contracts.

Yet, English Courts would probably apply English law and

naturally. But it seems unreasonable to apply the law of

neither but of the forum.107 The application of the law of
the forum in such a case is not justified on either the terri
torial or personal theory of law. The solution in such cases

of contract is simple and direct by choosing the law of the

place of performance provided that a body of law exists
there.
Of course, adopting the personal law ought to be re

stricted to cases where no law exists at the place of making
or of performance. The application of coordinate laws to

legal transactions is made more difficult by the principle
that that law applies which the parties intended. Usually
the parties have no intention in the matter at all. But if
courts through the fiction of seeking the intention of the

parties are to determine what body of coordinate law is
to apply to a legal transaction, not only will there continue
to be irreconcilable conflicts in the cases but also as to the
nature and extent of law as applicable to contracts in the

106 When one is where no law exists he can hardly be presumed to be
thinking of any other than the law of his domicil, if, indeed, the fiction
as to his intention must be unfortunately retained.
m Dicey, op. cit. supra note 14, at 782.
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several States. The social interest in the security of trans
actions and of acquisitions and the social interest in cer

tainty and predicability of law must be regarded in the
several States by adhering consistently to premises scien

tifically determined concerning the nature and extent of

law, inasmuch as the principles of the conflict of laws are

gradually shaped by conceptions as to the nature of law.
Naturally and rightly the intention of the parties in deter

mining what law shall apply to create rights when a tort
has been committed is wholly discarded ; and here the terri
torial theory seems to have been carried out with more con

sistency than in cases of contracts.108 Another example of
choice on the personal theory is found in cases where the
contest is between the domicil of the guardian and that of
the ward for the purpose of determining the guardian's
duties.109 Again, in action for damages caused by the
collision of ships on the high seas there is a necessity of
choice between two bodies of law on what appears to be the
personal theory of law. Here, if the ships fly the same flag,
the law of that flag is generally chosen. If they fly different
flags, some jurisdictions apply the law of the offending or

defending vessel ; while others apply the law of the forum.

Applying the law of the forum may be fair to both sides;
but it is clearly not justifiable on either the territorial or
personal theory of law, since no law exists at the place of
the collision, and the application of the personal theory
calls for a choice between the law of flag of one vessel or of
the other.
The third situation (c)�when as between two bodies of

law one must be chosen to apply on the territorial theory or
the other on the personal theory�is seemingly more diffi
cult.110 To say that the only correct theory is to allow the

108 Phillips v. Eyre, L. R. 6 Q. B. 1 (1870) ; Le Forest v. Tolman, 117
Mass. 109 (1875) ; Davis v. New York & New England Railroad Co.,
143 Mass. 301 (1887). Cf. Maehado v. Fontes (1897), 2 Q. B. 231;
The "Halley," L. R. 2 Privy Council 193 (1868). See infra note 132.

109 Lamar v. Micou, 112 U. S. 452 (1884).
U0As to this problem, see Baldwin v. Gray, 4 Martin N. S. (La.)

192, 193 (1826); Lord Stowell in Dalrymple v. Dalrymple, 2 Hag.
Cons. 161, where the territorial theory is given the preference. See,
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law of the place of acting or contracting to prevail is prob
ably not entirely just,111 even though it is the most practical
solution and generally followed in common-law as well as

civil-law countries.112 For example, suppose that a French
man makes a contract with an American in New York, or
a Frenchman and a German make a contract in Paris. For

us, the territorial theory is so fundamental that the personal
theory as to the French law in the first case is at once dis

carded.113 Nor would we expect a different solution else-

also Story, op. cit. supra note 11, Chap. 4; Dicey, op. cit. supra
note 14, 509, 543, 577-583, 678-682, 283; Harrison, op. cit. supra note 4.
111-114.

111 "How strong is this sentiment in favour of the personal law as

contrasted with the lex loci contractus among foreign jurists will be
come plain to anyone who studies Professor Pillet's admirable Prin-

cipes de Droit International Prive, a treatise far too little known as

yet in England. The noticeable thing is that the learned professor
bases, to a great extent, a new and ingenious theory of the principles
of private international law upon the desire of each country that the
utmost possible effect should be given in all other countries to that
part of a country's laws which mainly affects the interest of the

persons who belong to it, namely, the rules determining the personal
status or capacity of such persons. The judgment of the President
of the Probate Division insists upon the confusion which would arise
if the validity of a marriage celebrated in England were held, as in

Sottomayor v. De Barros, 3 P. D. 1, invalid, on account of some in

capacity imposed by the law of the country, e. g., Portugal, where
the parties to the marriage were domiciled. He has not apparently
directed his attention with equal care to the confusion which might
arise if every marriage celebrated in England by French citizens
domiciled in France, by Portuguese subjects domiciled in Portugal,
by Italian subjects domiciled in Italy, were to be held valid in Eng
land even though the parties were under an incapacity to marry by
the laws of the country to which they belonged by both domicil and
nationality." Dicey, Chetti v. Chetti, 25 Law Q. Rev. 202, 204.

112 See, generally, Story, op. cit. supra note 11, Chaps. II and XIV;
Lorenzen, The Conflict of Laws of Japan, 29 Yale L. J. 778; Dicey,
op. cit. supra note 14, at 4-6, 28-9. Beale, Summary, op. cit. supra
note 58, sects. 6, 7-10, 14, 18-25.

a* As to capacity to contract in cases of marriage and to what law
applies to create contracts generally, the English law is in confusion.
There seems to be a tendency in England, however, to give a prefer
ence to the English law in the case of contracts if it is the place of
making or the place of performance or the forum. See Robinson v.



TRADITIONAL BASES OF CONFLICT OF LAWS 271

where. "Grotius, one of the earliest dissenters from the
doctrine of the 'statute-personal,' insisted that a foreigner
contracting with a citizen would be subject to the local law,
because he who contracts in any place becomes a temporary
subject to the laws of that place.114
Applying the law of the domicil as to acts done

within the territorial jurisdiction of another sovereign
(capacity to contract, for example) is in reality pre

ferring the personal to the territorial theory of law.

Thus, the common-law conception of domicil has not
avoided in any way the problems resulting from the
conflict of the two theories; and until the bases for
the application of the domiciliary law in common-law

jurisdictions and the relation of domicil, residence, and

nationality are worked out, the two theories of law are des
tined to make no end of difficulty. The gradual abandon
ment of the doctrine, mobilia sequuntur personam, as to per
sonalty is one aspect of the difficulty, however, that is being
clarified.115 A persistent difficulty is found in cases of the

marriage contracts as to capacity particularly. In England
for the place of contracting the law of the domicil of the

parties was at one time taken as a test for capacity. But

the law of domicil of which party? Of course, when per
sons to evade the law of their domicil (where their mar

riage is prohibited) go elsewhere to marry (where such

marriage is valid) there is reason in a refusal of the domicil
to recognize the contract or the marriage status.116 Yet

there is much sense and scientific justification for approv

ing such marriages everywhere.117 In fact, the cases should

distinguish the refusal to recognize a marriage status cre-

Bland, 2 Burr. 1077 (1760) ; The Sussex Peerage Case, 11 CI. & F. 85

(1844); In re Cook's Trusts, 56 L. J. Ch. N. S. 637 (1887); Baty,
op. cit. supra note 9, 38-40.

114 Beale, op. cit. supra note 4, sect. 70.
115 For a short historical statement of the conflict between the theory

of the "real statute" and the "personal statute," see Bentwich, Domi
cile and Succession (1911), chap. I.

110 Kinney v. Commonwealth, 30 Grat. (Va. 1878) 858.
317 See State v. Hand, 87 Neb. 189; 126 N. W. 1002 (1910); also

Medway v. Needham, 16 Mass. (1819) 157.



272 GEORGETOWN LAW JOURNAL

ated elsewhere because it is abhorrent to the locality and a

refusal to recognize any such marriage on the ground that

capacity to contract is determined by the law of the domicil.

Attempts at uniformity as to non-recognition of such classes
of marriage have been made.118 As to the application of

the personal theory of law in the United States relative

to decrees of nullity of marriage, divorce, and judicial sep
aration, the law is much in confusion. A statement of the

law in detail in every case of conflict of these two theories
can not be brought within the limitations of this paper.
The intention of the writer is rather to point out some of
the basic problems resulting from a conflict of these two

theories. Indeed, the common law has not succeeded either
in eliminating the personal-statute theory (nor do we

desire to do so wholly as has been shown) or in satisfac

torily or scientifically harmonizing it with the real or terri
torial theory of law in matters of capacity, inheritance, or
the administration of estates of personalty, in the validity
of wills, their revocation and so on, in legal problems as to

divorce, nullity of marriage, or judicial separation, not to
speak of the special difficulties as to adoption, legitimation,
and the law of obligations. Nor have the English Courts
succeeded in clarifying these matters scientifically. In mar

riage contracts there, for the place of contracting the
domicilary law as a test for capacity was unfortunately
substituted in a few cases119 after the law had been regarded
as settled the other way for a half a century.120 Some of
the more recent cases in England tend toward the original
position that capacity is to be put on the territorial
theory,121 which is fortunately the law generally in the
United States.122

us See Eaton, Proposed Reforms in Marriage and Divorce Laws, 4
Col. L. Rev. 243-263, where the proposed legislation of the time is
summarized.

UB Brook v. Brook, 9 H. L. Cas. 192 (1861); Sottomayor v. De
Barros, 3 Probate, 1 (1877).
""Dalrymple v. Dalrymple, 2 Hag. Con. 54 (1811).
"'In re Bozzelli's Settlement (1902), 1 Ch. 751; Ogden v. Ogden,

1908 Probate 46 ; Chetti v. Chetti, 1909 Probate 67. See, also, Dicey,
Chetti v. Chetti, 25 Law Q. Rev. 202; 1 Bishop, Marriage and Divorce
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But what would the American courts do with the second
contract? Since the transaction took place in France, there
is conceivably a contest between the personal and real-
statute theories of the French law with the personal theory
of the German law. To say that the forum should apply the
law that the parties intended as determined from all the
circumstances of the case is (to repeat) a begging of the

question. The intention that is found is not usually the
intention of the parties. The law must go back to some

thing objective as a test in order to be scientific. An Amer
ican court would create the obligation by the French law
or by the law of the place of performance. But because the

place of performance can say what constitutes satisfaction
or can discharge the contract is quite different from saying
that it creates the right. Yet many cases make no such dis
tinction.

In short, (1) if two or more bodies of law are contesting
for application to a juridical situation and these laws do not

overlap territorially (for example, where the problem is
whether the law of the place of making or the place of per
formance creates the obligation), the strict application of
the territorial theory demands that each body of law be

applied only to those acts which have taken place or are to
take place within the territory where that law prevails. In
the example given, the place of making should create the
contractual obligation only, and the place of performance
should merely determine what constitutes a breach or a

discharge of the contract.123 (2) If it is a question of
choice between a body of law contesting on the personal
theory and one contesting on the territorial theory (for ex
ample, the law relating to the capacity to marry or to make
contracts generally), the territorial theory ought to deter-

178 (note) . Dicey states the English law to be that capacity is deter
mined by the law of the domicile; but he then makes five general
exceptions. Dicey, op. cit. supra note 14, Rule 182.

122 For example Commonwealth v. Lane, 113 Mass. 458 (1873) ;
Van Voorhis v. Brintnall, 86 N. Y. 18 (1881). But see contra: In re

Stull's Estate, 183 Pa. 625, 39 Atl. 16 (1898).
123 See Beale, op. cit. supra note 23.
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mine the choice. (3) If there is no law at the place where
a juristic act or event or transaction takes place and to

which some law must be applied (for example, an action for

damages to a ship caused by a collision on the high seas or

a contract on an uninhabited island), the personal theory
of law ought to determine the matter rather than the law

of the forum. (4) If, however, several different bodies of
law are contesting for application to a juridical situation
and are operating on the same territory, but merge into a

single body of law by the doctrine of subordinate laws,
whatever may be the difficulty of choice there is of course

no problem for the conflict of laws in any case, but rather

a problem of interpretation of law.

On the other hand, suppose (5) that the contest is due

to what appears to be an actual overlapping of two bodies

of law on the territorial theory (for example, a juristic act

on a ship in the territorial waters of a foreign State or an

act done on a border river between two States of the United

States having jurisdiction over the entire river. Since the

two bodies of law are coordinate, may more than one set of

rights be created by a single juristic act in civil cases? So

far as civil rights are concerned probably not, as it seems
clear that if one body of law is taken to apply by any court
any consideration of the other body of law or of rights
created thereby must be excluded in civil actions. Yet two

wrongs may well be committed and two sets of rights
created in such a case from the standpoint of the criminal

law, if the two legal precepts are not inconsistent. Doing
what is expressly required or permitted by one State could
not be considered a crime by the other, at least in the case

of coordinate jurisdiction over border rivers in the United
States.124 In the case of a ship within the marine league
of a foreign State, the law of the latter is apparently
superior; so that there is really no direct problem for the

124 For example, Nielson v. Oregon, 212 U. S. 315, 320-321 (1909).
For a discussion of this case, see Beale, op. cit. supra note 6, at 249
et seq.
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conflict of laws.124a The test for taking jurisdiction to
enforce the criminal law in such cases is really a question
for public international law, by which the test seems with
us to be whether such acts disturb the peace of the port,
while with the civilians it seems to be whether the act mate

rially interferes with or involves the rights of citizens. If
jurisdiction is taken the law of the forum applies, since no

country purports to enforce the criminal laws of another
State or nation. That such persons may be tried upon the
return of the vessel to its home port is proof that the crim
inal law of both States or nations may apply in such cases

to a single act.

But what is the situation from the standpoint of the crim
inal law as regards federal and state statutes? Here, un
like the previous example, the two bodies of law are a unit
by the doctrine of subordinate laws. In reality, two crimes
may here also be committed by a single, wrongful act if
the federal and State statutes cover the same subject-mat
ter and are not inconsistent with each other. And such

person may be tried and punished twice in such a case. Is
this due to the fact that there has been a breach of duty to
two sovereigns ? Probably not ; for it will not explain why
one may be criminally liable for the breach of a State stat
ute and a county or city ordinance which (when not incon

sistent) may be applied to the same wrongful acts�the
same subject-matter.125 Since federal and State statutes
are a unit by the doctrine of subordinate laws, two distinct
statutes as parts of the law of a single State have been

violated, but jurisdiction of courts is diversified. Here

U4aIn the United States the problem involves the relation of state

jurisdiction and admiralty jurisdiction both as to choice of law and
of courts. See Palfrey, The Common Law Courts and the Law of the
Sea, 36 Harv. L. Rev. 777 and authorities there collected.

125 State v. Lee, 29 Minn. 445, 13 N. W. 913 (1882); State ex rel

Strupp v. Anderson, 165 Minn. 150; 206 N. W. 51 (1925); State v.

Pollard, 6 R. I. 290 (1859) ; Cooley, Constitutional Limitations
(4th ed.) 242. Limitations, however, upon subdivisions of the state to

make regulations or pass ordinances imposing penalties for acts

already prohibited by state law have arisen. Revised Statutes of R. I.,
ch. 34, sect. 18.
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again we find no direct problem of the conflict of laws, not
only because the enforcement of criminal law is always a

local matter and restricted to the jurisdiction of the sov

ereign whose law is violated, but also because federal and

State criminal statutes are a unit, so that a choice between

them directly involves principles as to interpretation of

laws, constitutional law, and criminal law. Even if a

wrongful act be a crime by local law and by a body of co

ordinate law on the territorial theory (for example, a felony
on a border river over which two States have jurisdiction),
no direct problem as to choice of law as between the two

is necessary, inasmuch as each applies its own law upon

taking jurisdiction of the person regardless of the other;12*
and how far States may be permitted to go is a matter for

constitutional law.
Thus we have seen that two bodies of law may seem to

exist on the same territory and still not involve any prob
lem in the conflict of laws when in reality they are a unit

by the doctrine of subordinate laws. Saying that laws are

concurrent, however, can mean little more than that juris-
dictation of two or more courts is concurrent as to two or

more laws or bodies of law. Finding that laws are concur

rent does not determine whether such laws are coordinate

(and hence a problem of the conflict of laws) or a unit (and
hence merely a problem of interpretation of law). Of

course, the question in most cases is determined by rules as

to jurisdiction of courts. Again, we have seen that if two
bodies of coordinate law apply on the same territory, no

juristic act is probably ever treated as creating civil rights
by more than one of them, inasmuch as at each forum one

body of law is chosen and the other disregarded. In each
instance, one or the other only applies in civil cases. In

deed, the same result is more clearly seen in cases of con

testing laws that do not overlap at all as, for example, in a

case of a choice between the place of making and the place
of performance of a contract in order to determine what

128 As to the territorial aspect of the jurisdiction of a state as to

crimes, see People v. Werblow, 241 N. Y. 55, 148, N. E. 786 (1926) ;
26 Col. L. Rev. 70-6; 39 Harv. L. Rev. 492-6.
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law created the obligation, or where there is a contest be
tween the territorial and personal theory in determining a

choice of law.127 But this is not true as to criminal law.
Thus in the case of (1) State and federal law in the

United States, (2) common law and canon law earlier in
England, (3) federal law and the law of a territory in
this country, (4) the law of a mother country and colonial
law generally, (5) a contest between a body of law terri
torial in character and a body of law personal in character,
or (6) a choice between two bodies of personal law, or (7)
a choice between two or more bodies of law territorial in
character but which do not overlap territorially, we have to
choose between concurrent laws but not in every case be
tween coordinate laws. The first three involve no problems
in the conflict of laws as the two bodies of law are in reality
a unit. But the others do. It is therefore clear that any
principles determining a choice of law in the first three
kinds of cases can in no way change our conceptions as to
the nature and extent of law; but in the others such prin
ciples can.

Conversely, theories as to the nature and extent of
law gradually mould the courses of decision on ques
tions as to a choice between coordinate laws. For ex

ample, if all civilized nations adopted the principle that

capacity to contract should be governed by the law of the
domicil of the parties, is it not true that in one sense the
law as to capacity in any given jurisdiction would extend

throughout civilized nations so far as transactions of per
sons domiciled within that jurisdiction were concerned?
In other words, the greater the number of States or na

tions that adopted the principle that capacity to contract

ought be determined by the law of the domicil of the

parties, the more limited would become the power of any
sovereign State to control transactions within its borders
so as to create rights by its law. Thus the choice of law

gradually affects the nature and extent of law. The con

verse isJust as true. If all nations proceded to determine

See Savigny, op. cit. supra note 46, at 60.
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a choice between two bodies of coordinate law in accord
ance with the same theory as to the nature and extent of

law, the law of conflict of laws or private international
law would approach uniformity everywhere.
Thus there is but one conclusion from this discussion : If

nations are to continue to regard different theories as to

the nature and extent of law, uniformity of doctrine in the
conflict of laws is impossible; but if a single theory is

adopted and consistent distinctions are made on such a

premise, uniformity in detail in the conflict of laws will

gradually result. On the other hand, if we premise a com

plete freedom on the part of the forum (because it has the
power to adjudicate the interests of the parties involved)
to do as it pleases�to make all sorts of principles as to the
choice of law�and to be guided only by local policies and

interests, not only will the conflict of laws remain uncertain
and intolerable for every nation but the personal theory
and territorial theory as to the nature and extent of law,
which have been so useful in preventing complete chaos in
this subject, will gradually break down.128 Nothing better
than the territorial theory has yet been suggested.

mBut see Cook, The Logical and Legal Bases of the Conflict of
Laws, 33 Yale L. J. 457. Cf. Lorenzen, The Theory of Qualifications
and the Conflict of Laws, 20 Col. L. Eev. 247, at 274-280.



MILITARY LAW AND COURTS IN THE
UNITED STATES

By JOSEPH WHELESS

I. MILITARY LAW OR JURISDICTION

HpHE term "Military Law," as popularly used as a sort of
J- generic term to cover all laws and regulations relating
to the military organization and military operations, is im
proper and confusing. A more appropriate term, in mil

itary and legal parlance, is "military jurisdiction," which
is used as a general term embracing the whole subject-
matter, which is divided into several very distinct branches
of military jurisprudence. The first division is into the
two great heads of "military law" proper, and "martial

law," the distinction between which, as says the Supreme
Court of the United States, is too well known to need dis
cussion. But with respect to "military jurisdiction" there
seems to be some either confusion of thought or differences
of classification. The "Instructions for the Government of
the Armies of the United States in the Field" (Sec. I, par.
13), as quoted by the Supreme Court in Ex Parte Vallan-
digham (1 Wall. 243, 249; 17 L. Ed. 589, 592), says that
"military jurisdiction is of two kinds" ; Chief Justice Chase
in his concurring but to some extent dissident opinion in
Ex Parte Milligan (4 Wall. 1, 141; 18 L. Ed. 281, 302),
says, "There are under the Constitution three kinds of mil

itary jurisdiction"; while the Manual for Courts-Martial,
1917 (I quote from the old Manual of 1898 in the same lan

guage), begins by declaring (Sec. I), "Military jurisdic
tion is of four kinds." The analysis of the three estimates,
however, results in the same prime division into military
law and martial law, the latter having three subdivisions,
distinguished chiefly by considerations of the time and

place and extent of the application of its rules. The state
ment and definitions of the Manual for Courts-Martial are
therefore presented as the most succinct and comprehen
sive formula:

279
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"Sec. I. Military Jurisdiction is of four kinds:

"1. Military Law; which is the legal system that

regulates the government of the military establish
ment. It is a branch of municipal law, and in the
United States derives its existence from special con
stitutional grants of power.
"2. The Law of Hostile Occupation (Military Gov

ernment) ; that is, military power exercised by a bel

ligerent by virtue of his occupation of an enemy's ter
ritory, over such territory and its inhabitants. This

belongs to the Law of War and therefore to the Law
of Nations.
"3. Martial Law at Home (or, as a domestic fact) ;

by which is meant, military power exercised in time
of war, insurrection, or rebellion, in parts of the

country retaining their allegiance, and over persons
and things not ordinarily subject to it.
"4. Martial Law applied to the Army; that is, mil

itary power extended in time of war, insurrection, or
rebellion over persons in the military service, as to

obligations arising out of such emergency and not

falling within the domain of military law, nor other
wise regulated by law.
"The last two divisions are applications of the doc

trine of Necessity to a condition of war. They spring
from the right of national self-preservation."

Military Law, therefore, is nothing other than the body
of rules and regulations adopted for the government of
the Army as a military organization; it is applicable alike
in times of peace and war. It is enacted under the general
power conferred on Congress by the Constitution, "to make
rules for the government and regulation of the land and
naval forces." The sources of Military Law are both writ
ten and unwritten. The written sources are the Articles
of War, which are found in Section 1342 of the Revised
Statutes of the United States, as amended last on August
29, 1916, being the present Articles of War; other statutory
enactments relating to the military service; the Army
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Regulations, which are Executive Orders having the force
of law; and General and Special Orders promulgated by
the War Department and various military commanders:
The unwritten sources are the "customs of war," consist

ing of the customs of the service both in peace and war,

and the decisions of the Courts and heads of some of the
Executive Departments.
Jurisdiction under military law is wholly conferred and

denned by statute, and is penal and punitive in its char
acter; it is exercised altogether through courts-martial,
which are created and limited by the Articles of War,
which Articles, it is enacted, "shall at all times and in all

places govern the armies of the United States." There is
to some extent a concurrent jurisdiction with respect to
certain offenses and offenders under the laws of war, be
tween courts-martial and military commissions, and other

military tribunals.

II. PERSONS SUBJECT TO MILITARY LAW

As Military Law is a system of rules governing the

Army, naturally only persons belonging to the Army or

closely associated with it, would be subject to these rules^
and liable to military trial for violations of them. The
Articles of War, therefore, define the several classes of

"persons subject to military law," which may be thus sum

marized from A. W. 2 : All officers and soldiers belonging
to the Regular Army; all volunteers; and "all other per
sons lawfully called, drafted or ordered into, or to duty
or for training in, the said service" (this applying to

drafted men of the new National Army) ; cadets; "all re
tainers to the same and all persons serving with the armies

of the United States without the territorial jurisdiction
of the United States, and in time of war all such retainers

and persons accompanying or serving with the armies of

the United States in the field, both within and without the

territorial jurisdiction of the United States, though not

otherwise subject to these Articles; all persons under sen

tence adjudged by courts-martial; all persons admitted
into the Regular Army Soldiers' Home at Washington^
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D. C." Thus some persons who are not soldiers, as the

camp retainers and camp followers of the armies in the

field, are declared by law to be subject to the Articles of

War and to military trial. To decide exactly where the

boundary line runs between civil and military jurisdic
tion, as to the civilians attached to an army, is difficult;
but, as the Manual indicates, it is quite evident that they
are within military jurisdiction, as provided for in said

Article, when their treachery, defection, or insubordination
might endanger or embarrass the Army to which they be

long in its operations against what is known as an "en

emy." Civilian employes and clerks of the military es

tablishment, unless specially within the terms of the Article

just referred to, are not subject to military law and tri

able by court-martial; nor can civilians be made so sub

ject and triable by the mere ipse dixit of a statute, regard
less of the actual military or quasi-military status of the
individual. The cardinal rule governing this matter is thus
stated by the Supreme Court in Milligan's Case (supra) :

"Everyone connected � with these branches (military or

naval) of public service, is amenable to the jurisdiction
which Congress has created for their government, and,
while thus serving, surrenders his right to be tried by the
civil courts. All other persons, citizens of States where
the courts are open, if charged with crime, are guaranteed
the inestimable privilege of trial by jury" (1. c. 123).

III. MARTIAL LAW

The second division of military jurisdiction is martial

law, which is military power, exercised only in time of
war or great public disturbance, in any of its several mani
festations of foreign or domestic military government. A
concise definition of martial law is found in U. S. v Diekle-
man (92 U. S. 520; 23 L. Ed. 742) : "Martial law is the
law of military necessity in the actual presence of war.
It is administered by the general of the Army, and is, in
fact, his will. Of necessity it is arbitrary; but it must
be obeyed. His will is law, and necessarily so." But even
this arbitrary military will has a limit; it is fixed by the
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Supreme Court in Raymond v. Thomas (91 U. S. 712; 23
L. Ed. 434) : "It is an unbending rule of law, that the ex

ercise of military power, where the rights of the citizen
are concerned, shall never be pushed beyond what the
exigency requires." As applied in the case of foreign war

and occupied enemy territory, martial law takes the form
of military government. In such case martial law need not
be declared, the mere presence of the occupying army pro
claims martial law in the place occupied. This martial
law of hostile occupation supersedes, to the extent of the
will of the military commander, the ordinary laws and in
stitutions of the conquered place, although as a matter of
convenience and for the protection of society, the estab
lished laws and courts are usually allowed to continue in
force, if not incompatible with the safety and success of
the occupying army. But local laws may be superseded
by military edicts, and the local civil courts suppressed
and military tribunals, with civil and criminal jurisdic
tion, substituted for them. Such was the Provisional
Court for the State of Louisiana, instituted by proclama-
iton of President Lincoln of October 20, 1862, the consti
tutional validity of which, as an exercise of the war powers,
was upheld in a number of cases, of which may be cited
"The Grapeshot" (9 Wall. 129; 19 L. Ed. 651). It is, in
deed, the duty of the occupying power, to provide as far
as possible for the security of persons and property, and
for the administration of justice, in the occupied territory.
This is a military duty, to be performed by the President
as commander-in-chief of the Army, intrusted as such with
the direction of the military forces by which the occupa
tion is held. But, as indicated above, this power is limited
strictly by the exigencies of the situation, and although
arbitrary, must not be unreasonable.
The other principal aspect of martial law is "as a do

mestic fact," or as applied at home, in times of peace, but

upon occasions of public outbreak or disturbance in certain
localities. Here the situation is more difficult, in view of
constitutional guaranties, and there has been much con

flict of opinion and judicial decision. The true rule of
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State power with respect to internal disturbances is that

laid down by the Supreme Court in the famous case of

Luther v. Borden (7 How. 1 ; 12 L. Ed. 581) , a case aris

ing out of "Dorr's Rebellion," a state of civil war in Rhode

Island in 1842 :

"Unquestionably a State may use its military power
to put down an armed insurrection, too strong to be

controlled by the civil authority. The power is essen

tial to the existence of every government, essential to
the preservation of order and free institutions, and

is as necessary to the States of this Union as to any

other government. The State itself must determine

what degree of force the crisis demands. * * * It

was a state of war; and the established government
resorted to the rights and usages of war to maintain

itself, and to overcome the unlawful opposition. And
in that state of things the officers engaged in its mil

itary service might lawfully arrest anyone who, from
the information' before them, they had reasonable

grounds to believe was engaged in the insurrection;
and might order a house to be forcibly entered and

searched, when there were reasonable grounds for

supposing he might be there concealed. Without the

power to do this, martial law and the military array
of the government would be mere parade, and rather

encourage attack than repel it. No more force, how
ever, can be used than is necessary to accomplish the

object. And if the power is exercised for the purpose
of oppression, or any injury wilfully done to person or

property, the party by whom, or by whose order, it
is committed would undoubtedly be answerable."

It is in the application of the above unquestioned rule
that the difficulties are experienced, the circumstances

varying from that of flagrant civil war involving a whole

State, as in Luther v. Borden, to localized disturbances "in
a territory corresponding in area and boundaries with the

magisterial district of Cabin Creek, in the county of Kana
wha, in which the governor had declared a state of war to
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exist," in the West Virginia cases of State ex rel. Mays v.

Brown, and ex -parte "Mother" Jones (71 W. Va. 519 and
567; 45 L. R. S. (N. S.) 996, 1030). "It is familiar," says
Mr. Justice Holmes for the Supreme Court in Moyer v.

Peabody (212 U. S. 78, 84; 53 L. Ed. 410, 416), "that what
is due process of law depends on circumstances. It varies
with the subject-matter and the necessities of the situ
ation." The two antitheses of judicial decision on this
subject are seen in Milligan's Case (supra) and in the
Brown and Jones cases just cited. In Milligan's case the
United States Supreme Court released on habeas corpus
a civilian guilty of the most treasonable conduct, who had
been sentenced to death therefor by a military commission

sitting in Indiana, where his offenses were committed;
while the West Virginia Court refused habeas corpus to
release from imprisonment imposed by a military commis
sion sitting in the Cabin Creek district, where the accused
had been arrested in another county and brought into the
disturbed district for trial by the military tribunal. It is

impossible in the limits of this paper to attempt to rec

oncile these cases or to review the very numerous author
ities to be found on this branch of our subject. The cardi
nal distinction, however, must be pointed out and kept ever
in mind, between two phases of power exerted under mar
tial law, to wit, that of military arrest and detention with
out trial, and the trial of the person so arrested by military
court. With respect to the former right or power, it is
well stated in Luther v. Borden, above quoted, and in

Moyer v. Peabody, where it is thus expressed, after citing
the power of the Governor of Colorado under its Constitu
tion and laws, to order out the militia to suppress insur

rection, as there existed:

"That means that he shall make the ordinary use

of the soldiers to that end; that he may kill persons
who resist, and, of course, that he may use the milder
measure of seizing the bodies of those whom he con

siders to stand in the way of restoring peace. Such

arrests are not necessarily for punishment, but are
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by way of precaution, to prevent the exercise of hos
tile power. So long as such arrests are made in good
faith and in the honest belief that they are needed in
order to head the insurrection off, the governor is the
final judge."

This power to arrest and detain during the continuance
of the insurrectionary disturbance is just and salutary, and
may prevent much sterner measures and bloodshed. But
the very fact of the existence and exercise of this pre
ventive power of arrest and detention till the trouble is
over, negatives and renders usurpative the pretension to

subject such persons to summary trial by military tribu
nals, when the civil courts are open and the course of jus
tice is undisturbed. In this situation the rule laid down

by the Supreme Court in Milligan's Case must ever be the
sheet-anchor of constitutional right:

"There are occasions when martial rule can be prop
erly applied. If, in foreign invasion or civil war, the
courts are actually closed, and it is impossible to ad
minister criminal justice according to law, then, on

the theater of actual military operations, where war

really prevails, there is a necessity to furnish a sub
stitute for the civil authority, thus overthrown, to

preserve the safety of the army and society ; and as no

power is left but the military, it is allowed to govern
by martial rule until the laws can have their free
course. As necessity creates the rule, so it limits its
duration; for, if this government is continued after
the courts are reinstated, it is a gross usurpation of
power. Martial rule can never exist where the courts
are open, and in the proper and unobstructed exercise
of their jurisdiction. It is also confined to the lo
cality of actual war."

It will not do to say, as have some apologists for the
usurpations of military commissions in cases above re

ferred to, that such commissions are not courts in a legal
sense, but are rather in the nature of an executive board
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of inquiry into the causes of detention, the efficacy of the
sentences imposed by them depending not upon any powers
possessed by themselves, but upon the will of the military
chief who appoints them. This is very true of military
commissions, as it is also of the courts-martial; but their
sentences, while recommendatory only, are essentially pu
nitive, and when approved by the military chief, may in
flict death or life-long imprisonment, and they are beyond
the review of the civil courts. The only proper practice
is that of the Moyer-Peabody case, where the plaintiff was
arrested by order of the Governor as a preventive measure,
to be held until he could be discharged with safety, and
then to be delivered to the civil authorities to be dealt
with according to law (212 U. S. 78). Whereas in the
Brown and Jones cases cited, the military commission

brought the arrested parties from another country, where
the courts were open and no martial law existed, into its
jurisdiction, and inflicted upon them sentences of punish
ment by punitive imprisonment, and might have imposed
sentence of death just as well, so far as their power to sen

tence goes.

IV. COURTS-MARTIAL AND MILITARY COMMISSIONS

Of the several classes of military tribunals, the two
which are of public interest and importance are courts-
martial and military commissions. The difference between
these two tribunals is fundamental, although they are cre

ated and constituted practically alike, and have now by
statute some overlaps of jurisdiction. Courts-martial are
military tribunals organized for the trial of offenses com

mitted in violation of military law, as above defined, by
persons subject to military law, that is, persons connected
with the land or naval forces ; they function alike in time
of peace or of war. Their authority is derived entirely
from Acts of Congress, particularly the Act known as the
Articles of War, passed in pursuance of the constitutional

power "to make rules for the government and regulation of
the land and naval forces." On the other hand, military
comimissions are tribunals organized under the interna-
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tional law of war for the trial of offenses committed dur
ing war by persons not in the land or naval forces. In the
United States their jurisdiction is confined to enemy ter

ritory occupied by an invading army, or at least to those
sections of the country which are properly subject to mar

tial law, and their authority ceases with the end of the war
(40 Cyc. 391-392). Courts-martial are strictly constitu
tional courts, or tribunals, recognized in the power to make
rules for the government of the army and navy forces, and
in the exception of "cases arising in the land and naval
forces" from the 5th Amendment requiring trial by jury.
But they are no part of the system of courts created by
the Constitution in which is vested the judicial power; in
deed, as says the Supreme Court, in Dynes v. Hoover (20
How. 65; 15 L. Ed. 838), "the two powers are entirely in

dependent of each other." As said in this case, and re

affirmed in many others: "With the sentences of courts-
martial which have been convened regularly, and have pro
ceeded legally, and by which punishments are directly not
forbidden by law, or which are according to the laws and
customs of the sea (or of war), civil courts have nothing
to do, nor are they in any way alterable by them." On the
other hand, the jurisdiction of courts-martial over the per
son and over the subject matter is always open to inquiry
by the civil courts, and redress will be granted for any ex

cesses of jurisdiction, habeas corpus being always avail
able for the discharge of those illegally held ; the same is
true with respect to the illegal proceedings of military
commissions, as exemplified in Milligan's Case.
The jurisdiction of military commissions is more com

prehensive than that of courts-martial, the latter having
only express statutory jurisdiction over a limited class of
persons; while the former finds its jurisdiction under the
common law of war over persons and offenses not ordi
narily subject to military law or jurisdiction. The subject-
matter of the jurisdiction of each is thus different, though
they have some points of contact or overlap. The 12th
Article of War invests General Courts-martial with juris
diction concurrent with military commissions under the
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law of war ; and vice versa, in Article 15 it being enacted :

"The provisions of these articles conferring jurisdiction
upon courts-martial shall not be construed as depriving
military commissions, provost courts, or other military
tribunals of concurrent jurisdiction in respect of offenders
or offenses that by the law of war may be lawfully triable

by such military commissions, provost courts, or other

military tribunals." Three Articles, the 80th, 81st and

82nd, specifically confer a concurrent; jurisdiction: (the
80th, with respect to "any person subject to military law,"
wrongfully dealing with captured or abandoned property;
the 81st, imposing death or any other penalty by court-
martial or military commission upon "whoever" relieves,
corresponds with or aids the enemy; and the 82nd, impos
ing death upon "any person who in time of war shall be
found lurking or acting as a spy in or about any of the
fortifications, posts, quarters, or encampments of any of
the armies of the United States, or elsewhere." There
may arise some question in regard to the literal applica
tion of the broad language of this last Article.

V. CONCURRENT JURISDICTION OF MILITARY AND CIVIL COURTS

In the proper sense of the term, as meaning jurisdiction
of different tribunals over the same offense, concurrent

jurisdiction is not vested in the civil and military courts;
but the same act may constitute an offense against both
civil and military law, and in such cases trial by court-
martial for the offense against the military law does not

exempt the defendant from trial in the civil courts for vio
lation of the civil law." (40 Cyc. 392.) Perhaps the lead

ing case on this interesting point is Coleman v. Tennessee
(97 U. S. 509; 24 L. Ed. 1118), where a murder was com

mitted by a Federal soldier in Tennessee, in 1865, when
the State was in the military occupation of the army of
the United States ; he was tried by court-martial, sentenced
to death, but never executed. Later, in 1874, he was in
dicted in a State criminal court, and pleaded the former
conviction by the court-martial in bar. This plea was

overruled, Coleman was found guilty, and sentenced to
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death. On writ of error to the Federal Supreme Court, it
was held that "Officers and soldiers of the armies of the
Union were not subject during the war to the laws of the

enemy, or amenable to his tribunals for offenses committed

by them. They were amenable only to their own govern

ment, and only by its laws, as enforced by its armies, could
they be punished." Therefore, as the laws of Tennessee

were not applicable to Federal soldiers at the time of the

offense, Coleman was not amenable to them either at the

time, or after normal relations were restored, and his con

viction by the Tennessee court in 1874 was void. (He was,

however, ordered to be delivered to the military authorities
for the execution of the court-martial sentence.) This
case involved the construction of the statute of March 3,
1863, providing that, "In time of war, insurrection, or re
bellion, murder (and other crimes mentioned) shall be
punishable by the sentence of a general court-martial or
military commission, when committed by persons who are

in the military service of the United States, and subject to
the Articles of War" (section 30). It was held that the
use of the words "shall be punishable," in the section, did
not show an intention to "make the jurisdiction of the mil
itary tribunals exclusive of that of the State courts." The
Court significantly said, on this point: "With the well
known hostility of the American people to any interference

by the military with the regular administration of justice
in the civil courts, no such intention should be ascribed to

Congress in the absence of clear and direct language to
that effect." The Court proceeds, however, to attribute
such power to Congress:

"We do not mean to intimate that it was not within
the competency of Congress to confer exclusive juris
diction upon military courts over offenses committed
by persons in the military service of the United States.
As Congress is expressly authorized by the Constitu
tion 'to raise and support armies,' and 'to make rules
for the government and regulation of the land and
naval forces,' its control over the whole subject of the
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formation, organization and government of the na

tional armies, including therein the punishment of of
fenses committed by persons in the military service,
would seem to be plenary."

Sec. 30 of the Act of March 3, 1863, above cited, was in

corporated as the 58th Article of War in the Revision of
1874; it related to such crimes when committed in time of
war, insurrection or rebellion. The "General Article" 62 of
that Revision provided: "All crimes not capital, and all
disorders and neglects, which officers and soldiers may be
guilty of, to the prejudice of good order and military dis

cipline, though not mentioned in the foregoing Articles of

War, are to be taken cognizance of by (courts-martial) , and
punished at the discretion of such court" ; this is substan

tially Article 96 of the present Amendment of 1916; it is
applicable alike in peace or war. Under the above statutory
provisions, and following the holding in Coleman v. Ten

nessee, it was several times decided "that the jurisdiction
of courts-martial is not exclusive. Undoubtedly the general
rule is that the jurisdiction of civil courts is concurrent as
to offences triable before courts-martial" (Franklin v. U. S.,
216 U. S. 559 ; 54 L. ed. 615) . A rule of "comity" between
the military and civil courts was provided by the Articles
of War; old Article 59 and new Article 74, in substantially
the same form, provided: "When any person subject to

military law (except military prisoners) is accused of a

crime or offense * * * punishable by the laws of the
land, the commanding officer is required, except in time of
war, upon application duly made, to use his utmost en

deavor to deliver over such accused person to the civil

authorities, or to aid the officers of justice in apprehending
and securing him, in order that he may be brought to
trial," thus according a preference in such cases to the civil

authorities, or at least allowing the jurisdiction which first
attached itself to the accused person to proceed to final

adjudication. Section 30 of the Act of March 3, 1863,
which became Article 58 of 1874, passed over into the
Articles of 1916 as Articles 92 and 93, as follows:
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"Art. 92. Any person subject to military law who
commits murder or rape shall suffer death or im

prisonment for life, as a court-martial may direct ; but
no person shall be tried by court-martial for murder
or rape committed within the geographical limits of
the States of the Union and the District of Columbia
in time of peace.
"Art. 93. Any person subject to military law who

commits manslaughter, mayhem, arson, burglary, rob
bery, larceny, embezzlement, perjury, assault with in
tent to commit any felony, or assault with intent to do
bodily harm, shall be punished as a court-martial may
direct."

In this latter Article there is no mention of time of war
or peace, and like all other unlimited Articles it is effective
alike in war or peace ; certainly it contains no language ap
parently vesting exclusive jurisdiction of any of those of
fenses in courts-martial whether in time of war or of

peace. An interesting case arose under these provisions of
law, which came before the present writer as Judge Ad
vocate of the Central Department for solution. A Ken
tucky National Guardsman, mustered into Federal service,
shot and killed a policeman in the City of Newport, Ky. He
was arrested by a sergeant of his company, lodged in jail
after a preliminary hearing, and subsequently indicted by
the grand jury of the county on a charge of murder. Pend
ing these proceedings, the General in command of the mil
itia organization sought to secure the release of the soldier
by the civil authorities and his delivery for trial to the mil
itary courts; and this officer requested of headquarters an

opinion as to whether such release might be secured upon a

writ of habeas corpus. This question being referred to me,
I was constrained to hold that in my opinion the civil courts
had concurrent jurisdiction with the military courts, and
having first (as it seemed) acquired jurisdiction over the
accused and having him in custody, the civil authorities
had the legal right to proceed with his trial, and that
habeas corpus would not lie to release the accused from the



MILITARY LAW AND COURTS 293

civil to the military authorities. This opinion was approved
by the Department Commander and answer returned ac

cordingly to the Kentucky Brigadier. Apparently not sat
isfied with this conclusion, the General tried his luck with
the courts and brought a writ of habeas corpits before
Judge Cochran, of the United States District Court for the
Eastern District of Kentucky, and he won. The Court
held1 that "in time of war the military authorities have ex

clusive jurisdiction over crimes committed in the enemy's
country and concurrent jurisdiction with the civil author
ities over crimes committed in a loyal State, the military
authorities having the prior right," and concludes: "It is
clear, therefore, that under the Articles of War the civil
authorities in time of war had no right to withhold a sol
dier accused of a crime from the military authorities or to
demand him from them in order to try him for an offense
against the criminal laws of the land."

VI COURTS-MARTIAL�JURISDICTION AND PROCEDURE

There are, under the present Articles of War, three
grades of courts-martial, general, special and summary, the
two latter being of very limited jurisdiction, not necessary
to define here. The general court-martial is composed of
from 5 to 13 officers, as the exigencies of the service may
permit, and is provided with a judge advocate and a re

porter, all sworn to the faithful discharge of their duties.
As to jurisdiction, general courts-martial have power to
try any person subject to military law for any crime or

offense made punishable by the Articles of War, and to try
any other person who by the law of war is subject to trial
by military tribunals (Art. 12). This is a very sweeping
and summary jurisdiction, affecting soldier and civilian
alike, and embraces the penalty of death, the dismissal of
commissioned officers, the dishonorable discharge of enlisted
men, and unlimited confinement at hard labor in military
prisons and State penitentiaries. General courts-martial
are not permanent or continuing tribunals; they are ap
pointed from time to time, as the needs of the service may

1 Ex Parte King 246 Fed. 868.
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require; they are appointed, in special orders, usually by
Department or Division commanders, and may be appointed
directly by the President as commander-in-chief. In form,
such orders read: "Headquarters Central Department.
Special Orders No. 165. Chicago, 111., August 2, 1926. A

General Court-martial is appointed to meet at Fort Thomas,
Kentucky., at the call of the President (of the court), for
the trial of such persons as may be brought before it. De
tail for the Court" (following the names of the officers com

posing the Court and the Judge Advocate, also an officer).
The personnel of the Court and the Judge Advocate may be

changed by orders at any time, and the Court may be

totally abolished by the appointing authority whenever so

willed, and another Court appointed or not, as deemed
advisable.
The procedure of courts-martial is the perfection of sim

plicity and expedition, putting to shame the archaic and

cumbrous forms of the common law and statutory criminal

processes. By this I mean in matter of form and procedure,
not derogating at all from established guaranties, which in

all essentials are fully preserved. Instead of a long and

highly technical indictment, the alleged crime is presented
to a court-martial by a simple Charge and Specification, of
which two examples, one for first degree murder, the other
for embezzlement, will illustrate the entire system of pre
ferring charges for all military crimes :

"Charge: Violation of the 92nd Article of War.

"Specification: In that Private John Doe, Co. M,
2nd Indiana Infantry, did, at Jeffersonville, Indiana,
on or about the 18th day of May, 1926, wilfully, felon
iously, with malice aforethought, unlawfully kill one

Richard Roe, a human being, by shooting him with a

rifle."

The charge for embezzlement is in the same form and

only recites that the accused did, at the time and place
mentioned "fraudulently convert to his own use and benefit

(certain property) , the property of Private Dash, entrusted
to him by the said Private Dash." A charge of larceny is
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in like form, using the words "did fraudulently take, steal
and carry away (certain property) , the property of Private
Dash"; and so on through the catalogue of military crimes
and offenses. This is all there is of form or ceremony to a

charge of crime before a court-martial ; the charge is signed
by any officer to whom a complaint is made, or it may be

signed even by a civilian complainant. A copy of the
charges is furnished to the accused; the original, accom

panied by a summary of the evidence, is referred for ap
proval to the headquarters, and upon approval is returned
to the trial Judge Advocate with an order that the case be
tried by general court-martial. The procedure of such trial
is closely analagous to a trial in a civil court ; witnesses are
examined under the same rules of evidence, and their tes

timony is recorded in full and authenticated by the Pres
ident of the Court and the Judge Advocate. At the close
of the trial and argument of counsel, the Court is closed or

cleared, and the Court makes its "findings," which are

simply "guilty" or "not guilty" as to each specification and

charge as a whole, or "guilty" with the exception of certain
words or elements of the offense charged, or with the substi
tution of a "minor and included offense" under that charged.
The sentence follows, which is in simple form, usually as

follows: "To be dishonorably discharged from the service;
to forfeit all pay and allowances now due or to become due,
and to be confined at hard labor at such place as the re

viewing authority may direct, for * * * years." The

single case of sentence of death, for an alleged desertion,
which came before me, was in this laconic form: "To be
shot to death with musketry." The finding of guilty of
desertion in that case was disapproved and reduced to "ab
sence without leave," and the sentence was set aside and
reduced to two years' imprisonment, by the "reviewing
authority," the Department Commander. For the sentences
of a court-martial are not effective of themselves; every
sentence of a military tribunal, of high or low degree, must
perforce, before it becomes effective and subject to execu

tion, be referred to the commanding officer who appointed
the Court, and in some cases to the Commander-in-Chief
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and be by him approved, disapproved, or modified as jus
tice may seem to require. This reviewing action is first
taken by the Judge Advocate and his recommendation laid
before the Reviewing Authority, who must in person ap

prove and sign every "action," which is the order and

authority under which alone the sentence of a military
court can be executed.
It will be noticed that the trial court-martial does not fix

the place of confinement in its sentence; this is left to the

reviewing authority to determine. The reviewing author

ity may altogether disapprove the finding and sentence and

discharge the accused, or it may mitigate and reduce the

punishment ; but it can not change a finding of "not guilty"
to one of "guilty," or increase the punishment imposed. It
is a practice permitted, however, in military law, to disap
prove a finding or sentence as improper or inadequate, and
return the record to the Court to be reconvened and recon

sider its findings and sentence ; and this is done without the
knowledge or presence of the accused. Indeed, it is not re
quired that an accused be present at all during his trial and

sentencing ; if he has wilfully taken himself away from the

place of trial, the Court may proceed without him. Nor
need the trial be held at the place of the commission of the
offense; military law is not territorial. Evidence may be
abduced by deposition by the prosecution in all cases not

capital, and by the defense in all cases. Thus military law,
as administered by courts-martial, is free from many tech
nical trammels of criminal law, and is effective and efficient.



THE PERMANENT COURT OF INTERNA
TIONAL JUSTICE�ITS ORIGIN

AND NATURE *

By JAMES BROWN SCOTT

The First Peace Conference, which opened at the Hague
on May 18, 1899, the birthday of the Czar Nicholas the

Second, through whose happy initiative the Conference had
been assembled, had the benefit of an experience with arbi
tration, brought again into repute through the Jay Treaty
of November 19, 1794, between Great Britain and the
United States. Possibly a few of its more enlightened
members had heard of proposals for the judicial settlement
of disputes between and among the nations though a perma
nent International Tribunal, somewhat like the Supreme
Court of the United States,which in the course of a hundred
years had decided controversies between the States of the
American Union by the simple process of law and its im

partial administration. Probably none of its members knew
that arbitration was bound to culminate in judicial settle
ment, as in the case of Rome and the United States. The
Conference was, however, destined to take the first step
in this development. In America the transition from arbi
tration to judicial settlement was accomplished within a

decade and in the world at large within less than twenty-five
years.
The Conference had been called to reduce, if possible,

the heavy load of armament under which Europe was stag
gering, and to prevent bankruptcy of the larger nations,
which a competitive increase of armaments suggested, or
the even greater menace to civilization of a war between
the nations which considered themselves as the guardians
of this civilization which bankruptcy or war inevitably
destroys.

* The third of a series of three lectures delivered in August, 1926,
at the Institute of International Relations, Geneva,, Switzerland. The
others appeared in XV Georgetown Law Journal, 35-146.
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The Czar's original invitation to the nations accredited

to St. Petersburg dealt with armament, but there was a

feeling not confined to a single power, that a conference on

this subject was doomed in advance to certain failure.
Therefore the Czar, keeping to the front the question of

armament, broadened the programme of the prospective
conference so as to include a discussion of good offices,
mediation and voluntary arbitration "with the purpose of

preventing armed conflicts between nations."

The idea of an International Conference for the general
instead of special interests of those who called it was not
the least of the contributions by Bolivar, to whom Latin
America is largely indebted for its independence. The Con
gress of Panama, which he suggested, met a hundred years
ago at Panama in 1826. It was not only a prophecy of
other and better days but a precedent. It had shown that
the governments of Christendom, to use William Ladd's
measured language, would be "willing to send delegates to
any such Congress, wherever it" should "be called by a

respectable state, well established in its own government,"
as Russia seemed to the outer world to be in 1898, "if called
in a time of peace to meet at a proper place." And while
it would perhaps be beyond the purpose in hand to dwell
upon Mr. Ladd at length, it is nevertheless proper to re

mark that his Essay on a Congress of Nations for the ad
justment of International Disputes without resort to arms

was published in 1840, that it was widely circulated, dis
tributed by its author "to the crowned heads and leading
men of Christendom." His proposals were twofold, a Con
gress and a Court of Nations ; the first to be composed of
ambassadors of the nations, meeting at a given place upon
a plane of equality, with one vote and no more to each
nation, to settle "the principles of international law," by
compact and agreement, which when accepted by the na

tions would become a law to them and to the Court which
the Congress was to establish for the settlement of dis
putes between the nations, to be "composed of the most able
civilians in the world, to arbitrate or judge such cases as
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should be brought before it by the mutual consent of two
or more contending nations."

The Congress was to be "the legislature and the Court
the judiciary in the government of nations, leaving, as Mr.
Ladd added, "the functions of the executive with public
opinion, 'the queen of the world.' Mr. Ladd had never, he

said, seen in any ancient or modern authority the three-fold

plan of division as set forth in his project, and he was

right, it is to be hoped, in his opinion that his essay would
'obviate all the objections which have been heretofore made
to such a plan.' "

Without dwelling further upon Mr. Ladd, I commend
the essay to careful consideration; for the First Peace
Conference of 1899 was his Congress of the Nations, and
the Permanent Court of International Justice of 1920 is
his Court of Nations.

The delegation of the United States, acting under instruc
tions from Secretary of State Hay, proposed an Interna
tional Tribunal which became in the end the permament
Court of Arbitration, and the Conference facilitated the
recourse to "voluntary arbitration" in a further way by
preparing for the participating nations, which adopted it
without exception, a code of arbitral procedure.
The Permanment Court of Arbitration was, according

to the Pacific Settlement Convention of 1899, to be composed
of not more than four persons appointed by each of the

signatory powers for a period of six years, from whom the
nations in controversy could select the judges for the tem

porary tribunal which was to decide their difference. The
names of the judges were arranged in a list and sent to the

signatory powers. From this list or panel the nations could
select the judges, if they had not already agreed upon them,
by choosing two of their nationals if they so desired; the
fifth or umpire was to be chosen by the judges themselves;
if they failed to agree, a third power was to be requested
to choose the umpire and, in case of failure, to agree on

the power in question, each of the contending powers was

to choose another and the two to name the umpire.
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This method had two defects: four of the five judges
might be citizens of the nations in controversy; and the
two Powers might not directly or indirectly agree upon
the Umpire. Both of these defects were corrected in the
second of the Peace Conferences held likewise at The Hague
in 1907.
Thereafter only one of the two judges was to be chosen

from the nationals of the contending parties, and with a

neutral or rather indifferent umpire the award could be
reached by the indifferenet members who would thus con

stitute a majority of the Tribunal. But how was the umpire
to be chosen in case of continued disagreement ? If the two
Powers to which the choice was confined did not agree,
then each proposed the name of an indifferent person from
the list or panel of the Court and lot decided which of the
two was to be the umpire. There was thus a guarantee
that neutral or indifferent members could decide the dis
pute, and that the umpire could be selected whenever the
parties in conflict were themselves unable to agree on this
point.
The representatives of the signatory and ratifying Pow

ers accredited to the Hague were to form, under the presi
dency of the Netherland Minister of Foreign Affairs, an

administrative body for the Court, and an International
Bureau was created at the Hague to act as "Registrar," as

the English say, or Clerk of the Permanent Court, as we

of America would call him.
The machinery was simple : in case of conflict the parties

could resort to the list of the Permanent Court, with a

registrar or clerk as their intermediary in the further
stages of the controversy.
The Permanent Court of Arbitration has justified its

creation : it has a number of important awards to its credit
and none to its discredit, such as the affair of Casa Blanca
between France and Germany, which might have resulted
in something more serious than a rupture of diplomatic rela
tions had it not been submitted to and decided by a tem
porary tribunal of the Court in 1909; the North Atlantic
Fisheries controversy in 1910, between Great Britain and
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the United States, and the more recent case after the World
War, between Norway and the United States, decided at
the Hague in 1924 and involving the compensation to be

paid by the United States for sequestration by that Gov
ernment of Norweigian ships during the war.

The reporter of the proposed Court of Arbitral Justice
stated in his report to the second of the Peace Conferences :

"It may not be known generally that the United States in
stituted a Court of Arbitration exactly a hundred and thirty
years ago." He then proceeded to outline the ninth of the
Articles of Confederation of the United States, and con

tinued : "Even a superficial examination of these provisions
shows a striking likeness between the Court at the Hague
and its American predecessor." He followed this statement
with a sentence which has lost neither its interest nor time
liness : "The life of the American Court of Arbitration was

short; it failed to justify its existence; lacking the essential
elements of a court of justice, it was superseded within ten

years of its creation by the present Supreme Court, in which
controversies which might lead to war, if between sover

eign states, are settled by judicial means." After which
he put the pertinent question : "Will history repeat itself ?"
To which we of today can answer: It has.
The attempt was made in the Second Conference to follow

the experience of a single State, Rome, and of thirteen
States in Confederation by creating a Permanent Court of
Justice between and among the forty-four nations present
by their plenipotentiaries at the Conference "without alter
ing the status" of the Permanent Court of Arbitration. Mr.
Ladd's Court of Nations was to be tried. The initiation
was to come from the United States but only when the
friends of peace had persuaded the sovereign people, and
through them the President and Congress of the United
States, to act. "When the whole country," Mr. Ladd pre

dicted, "shall understand the subject as the State of Massa

chusetts," then leader in the movement for pacific set

tlement, the "Congress of the United States will be as favor
able to a Congress of Nations as the General Court

(legislature) of Massachusetts; and when the American
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Government shall take up the subject in earnest, it will

begin to be studied and understood by the enlightened na

tions of Europe."
As in 1899, Secretary of State Hay had instructed the

American delegates to the first of the Conferences to pro

pose a Permanent International Tribunal, so in 1907, Sec

retary of State Root instructed the American delegates to

the second to propose to and urge upon the representatives
of the forty-four nations there assembled a Permanent

Court of International Justice. In these instructions, which
are already accepted as classic, Secretary Root stated that

the fear of partiality in arbitral awards prevented a more

frequent recourse to arbitration, but that nations would,
in his opinion, be willing to submit their controversies to

a Court of Justice composed of members acting impartially,
as is the wont of judges, instead of arbiters in whom the

negotiating instinct of the diplomat, with its consequent
partiality, is supposed to be present. "If there could be a

tribunal," he impressively said, "which would pass upon

questions between nations with the same impartial and im

personal judgment that the Supreme Court of the United
States gives to questions arising between citizens of the
different states, or between foreign citizens and the citizens
of the United States, there can be no doubt that nations
would be much more ready to submit their controversies
to its decision than they are now to take the chances of
arbitration." For these reasons, Secretary Root concluded
his instructions on this point:
"It should be your effort to bring about in the second

Conference a development of the Hague Tribunal into a

'Permanent Tribunal'�here we have arbitration giving
birth to judicial procedure�'composed of judges who are

judicial officers and nothing else, who are paid adequate
salaries, who have no other occupation, who will devote
their entire time to the trial and decision of international
causes by judicial methods and under a sense of judicial
responsibility.' Secretary Root had been in charge of the
War Department after the Spanish American war and he
felt, as no person well could without his practical experience
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in handling appeals from Spanish Courts in the possessions
of Spain which had passed, in consequence of the war, into
the possession of the United States, the difficulty of pass
ing upon questions to be decided under a foreign system
of procedure and in a foreign language. Therefore he
added the following suggestion, born of practical wisdom,
that,
"These judges should be so selected from the different

countries that the different system of law and procedure
and the principal languages shall be fairly represented."
I have quoted Secretary Root's language at some length,

as otherwise the attempt to create the Court in 1907 and
its constitution in 1920 could not be understood as it should
be.
The American representatives followed their instructions

in letter and spirit. A proposal to form a permanent Court
of Justice was made by the American delegation in which
Germany and Great Britain joined, with the result that,
after weeks of discussion, a draft convention of some thirty-
five articles was adopted by the Conference for the creation
of a Court of Arbitral Justice at the Hague. Its main
features were: free and easy access to the nations compos
ing it, with judges and deputy judges appointed for a

period of twelve years, qualified to hold high judicial posts
in their respective countries, chosen as far as possible from
the Permanent Court of Arbitration, representing the dif
ferent juridical systems of the world and thus "capable
of ensuring continuity in arbitral jurisprudence;" at least
one session a year beginning on the first Wednesday of
June and continuing until the business before it was dis

patched, with power on the part of the Special Delegation
of the Court to dispense with the meeting, or, if necessary,
to summon the Court in extraordinary session; a special
committee called the Special Delegation of three judges
elected annually for the speedy determination of differences
between the contracting parties.
The jurisdiction of the Court was very broad, as broad

as the goodwill of the august litigants, for by Article 17
it was declared "competent to deal with all cases submitted
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to it, in virtue of a general undertaking to have recourse

to arbitration or of a special agreement;" some rules of pro
cedure were expressly stated in the draft convention and

impliedly by general provision of Article 22, that the Court
was to follow in other respects the procedure set forth
at length in the Pacific Settlement Convention of 1899.

The Court itself was authorized by Article 22 to draw up
its own rules of procedure, which were very properly to be
communicated to the Contracting Powers for their general
information and specific guidance in the conduct of cases

which theymight have before it. In the matter of language,
which apparently worries small minds to whom a foreign
tongue is a reflection upon their parts of speech, and the
use of a foreign tongue a confession of the inferiority of
their own instead of a means of reaching a general under
standing, the draft convention wisely authorized the Court
to determine the language which it should itself use, and
what languages might be used before it in the trial of cases.
The International Bureau of the Court of Arbitration, an

existing body, was to be used; the judgment was to give the
reasons upon which it was based, to contain the names of
the judges taking part in it and to be signed by the presi
dent and registrar for purposes of authentication. Each
party in litigation was to pay its own costs and an equal
share of the costs of the trial ; whereas the general expenses
of the Court were to be borne by the contracting Powers,
and to be secured from them by the Administrative Council,
also an existing body at the Hague. A report of the doings
of the Court was to be drawn up each year by the special
delegation and forwarded to the contracting Powers by the
International Bureau, and communicated to the judges and

deputy judges.
It will be observed that nothing has been said of the

method by which the judges were to be appointed. The
Convention is silent on this point as, owing to the difficulty
of the subject and especially its newness, because the crea

tion of a Permanent Court was being considered for the
first time in an official Conference of the Nations. The
large Powers wished to be represented permanently in the
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Court and the smaller Powers, while willing, no doubt, to
elect judges from the larger nations, which would be in
effect tantamount to permanent representation, were never

theless unwilling to concede permanency as of right. The

larger Powers, although sure of their superiority, were un

willing to risk an election as they had the uncomfortable

feeling that the smaller states, larger in number and as

suredly equal in intelligence and notoriously superior in
their devotion to justice, might prefer judges from the
smaller to the exclusion of the larger nations. The result
was that the draft convention was therefore silent on this

question. However appointed, the judges were to be equal
and rank according to the dates of the notification of their
appointment ; they were before taking their seats to swear

or make a solemn affirmation to "exercise their functions

impartially and conscientiously;" they were to enjoy diplo
matic immunity in the exercise of their functions outside
of their respective countries and they were to receive an

annual salary of 6,000 Netherland florins; the additional
sum of 100 florins per diem during the period of actual
service and, their travelling expenses to and from their

respective countries. There were, of course, provisions to
the effect that the judges should not take part in the decision
of cases in which they had been professionally interested;
and that they should not receive compensation for their
services in the Court from their respective countries or

from other Powers. While the judges were equal, it was
necessary that one or other of them should preside over the
Court and give direction to its proceedings ; the Court was,
therefore, to elect a President and Vice-President for the

period of three years.

From this hasty outline of the draft convention it is
evident that we have before us more than a suggestion of a
Permanent Court of International Justice. The proposed
institution bore the name of Arbitral Justice, which was,

however, synonymous in the minds of the Powers with a

Court in the strict judicial sense of the term. It is an

accurate description of a Tribunal although of a permanent
character, whose judges are chosen by the parties to its
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creation. It would, therefore, be applicable to the Perma
nent Court of International Justice, but the presence of
the little word "justice" without the adjunction of a qualify
ing word is calculated to inspire confidence, whereas the
use of the term "arbitral" might seem to imply negotiation
and diplomatic standards, as Mr. Choate, the head of the
American delegation, wittily and wisely remarked, "give
us the baby and you may baptize it as you will." The Con
ference gave the American delegation the baby and baptized
it the "Court of Arbitral Justice."

We have in the draft the plan of the Permanent Court of
International Justice, excluding the elaborate procedure
taken from the Pacific Settlement Convention, which, never
theless, is included by implication, with the exception of the
method of appointing the judges. The Conference, how

ever, meant that the Court should be established. It, there
fore, adopted the draft convention and referred it to the
nations to determine through diplomatic channels the
method of selecting the judges and thus bring the Court
into being.
In the course of 1910 an agreement of France, Great

Britain and the United States was reached to establish the

Court, and on the eve of the Great War it looked as if a

Permanent Court of a limited number of Powers would be

shortly installed in the Peace Palace of the Hague for the
judicial settlement of their differences, with provision for
its use by other Powers by the appointment of temporary
judges of their nationality, on a footing of equality with
the permanent judges.
The draft convention of 1910 presupposed the previous

ratification of the convention of the Second Peace Confer
ence, for the creation of a Court of Prize whose method of
appointing the judges was to be adopted for the Court of
Arbitral Justice. The failure of the Prize Convention nec

essarily blocked for the moment the formation of the
Arbitral Court. However, the project of 1910 was not in
vain, as one of its articles provided for the appointment of
temporary judges, a disposition which has made its way into
the statute of the present Permanent Court of International
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Justice. This provision was likewise found in definite and
more detailed form in a proposal for the establishment of
the Court of Arbitral Justice by and for Germany, the
United States, Austria-Hungary, France, Great Britain,
Italy, Japan, the Netherlands, Russia�to arrange the pro

posed contracting parties in the alphabetical order of their
names in French, then and now the favorite language of

diplomacy. In such a Court each of the nine contracting
Powers would appoint a judge and a controversy between

any two of the nine countries would be decided by judges
appointed by the seven disinterested judges. The proposed
Court was to be at the disposition of all non-contracting
countries which might care to use it; in which event each
of the two litigating parties was to appoint a temporary
judge. The result would be that the two non-contracting
litigants would, like the contracting parties, be represented
on the bench during the trial and disposition of their dis

pute. The Court would thus be composed of eleven judges
and the controversies of contracting and non-contracting
parties decided by the other disinterested judges of the
tribunal.

The Court of the Draft Convention of 1910; as well as
that proposed in 1914 for nine contracting Powers, was to
be temporary and provisional in its nature. The repre
sentatives of the Powers are made to express themselves
in the preamble to each as "desirous" of rendering effective
the recommendation of the Second Peace Conference; as

"Deeming that, if it be impossible as yet to reach a general
agreement for putting into force the draft thus recom

mended, it is nevertheless useful to establish a Court of
Arbitral Justice which may operate pending subsequent
permanent rules;" as "Being persuaded that such a meas

ure, essentially provisional, does not in any way prejudice
any agreement which may be reached later for the perma
nent organization of the Court of Arbitral Justice, and that
such an agreement is particularly likely at the Third Peace
Conference."

The Court was thus to be established by a limited number
of Powers interested in its creation and its successful oper-
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ation ; it was to be opened to non-contracting Powers on a

footing of equality during the trial and determination of
all cases which they might wish to submit to its decision
with an equality in the matter of counsel, judges and law
to be applied. It was believed by negotiators of the Con
vention that their respective governments would open the
records of their Foreign Offices and start the Court with
an ample supply of cases, so that it would have demon
strated both its usefulness and capacity, before the meeting
of the Third Peace Conference, to such an extent that the
nations at large would be anxious to maintain it and to
make the necessary changes in its composition to create
it a Court of the world instead of the original nine Powers
which had brought it into being. The Government of the
Netherlands took, as was to be expected of the country of
Grotius and the seat of the Court, a special interest in its
establishment and through its instrumentality it was

thought possible that it would be installed in the Peace
Palace at the Hague in the fall of 1914, at the same time
as the Hague Academy which was to have been formally
opened in the month of October of that fatal year. The
most that we can say at this time and in this place is that
the Gods of War were adverse to the peaceful projects of an
Academy of International Law for the study and diffusion
of the Law of Nations and the establishment of a Court of
Justice in which the Law of Nations, as expounded in the
Academy, would be interpreted by the Court and applied
to the judicial settlement of the differences, however, deep-
seated or casual they might be, in the clear light of a

penetrating and impartial jurisprudence. Both of these
institutions are now established at the Hague and installed
appropriately in the Palace of Peace of that city.
The Third Peace Conference, to make the law for the

Academy to expound and the Court to interpret and apply,
which was to have assembled likewise in the Hague before
the war, awaits the action of the Nations, although it is
known that the Government of the Netherlands is in favor
of its meeting, and I am betraying no secret when I say
that the Government of the United States has signified
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formally its willingness to take part in such a. conference
whenever invited to do so by the Netherlands.
In the course of 1919 the victorious allied and associated

powers were busy imposing terms upon their defeated en

emies, the so-called Central Empires and their allies. The
terms of the Peace framed by the victors were handed to

Germany, the first of the Powers to be treated this way,
and signed by the representatives of that Power on June

28, 1919, at Versailles, although they had not been invited
to take part in the Conference to determine the articles of
a peace which was to be at once just and permanent. The
preamble of the treaty was the Covenant of the League of
Nations, and it appears as such in each of the successive
treaties made with Germany's allies. The purpose of the

preamble, technically called "The Covenant" was to main
tain the terms of the treaty subscribed to by the contract

ing parties and also to maintain peace among the world at

large. For present purposes, it is only necessary to refer
to Articles 13 and 14 of that famous document. By the
first of these the members of the League of Nations, con
stituted by the Covenant, agree to submit to arbitration
their disputes which diplomacy should fail to adjust; the
subjects apt for submission are declared to be the interpre
tation of treaties, questions of international law, existence
of facts involving breaches of international obligations and
the reparations to be made for such breaches. The disputes
could be submitted to Courts, agreed to by the parties,
which bound themselves to execute in good faith the awards
which should be rendered. There was, unfortunately, no

obligation created and accepted by the parties to the Cove
nant to submit these categories of disputes to arbitration.
The article was a suggestion, at most a recommendation to

do so. However, as so often happens in such cases, the
article was broader in its moral than its legal import and
appears in the Statute of the Permanent Court with a slight
addition�the interpretation of a sentence passed by the
Court;�taken from existing law and practice.
Article 13 did not figure in the earliest draft of the Cove

nant.
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The succeeding article consists of but a single paragraph
but each of its three sentences is, in effect, a separate and
important part of an extraordinary whole.
The first sentence directs the Council of the League to

formulate "and submit to the members of the League for

adoption plans for the establishment of a Permanent Court
of International Justice." It is to be observed that the
plans for the Court were to be adopted not by the Council
or the Assembly but by the members of the League. That
is to say, the plan of the Court was to be a diplomatic docu

ment, to be submitted to nations or states constituting the

League for their acceptance, in technical language for rat
ification. The plan was, in effect, if not in form, to be a

treaty, to be submitted, however, only, or, at least in first
instance, to those nations and states which were at the
time regarded as contracting parties to the Covenant.
The second sentence of the 14th Article provided that the

proposed Court was to be competent to hear and determine
any dispute of "an international character," which the con

tracting parties should "submit" to it�another way of

stating Article 17 of the draft Convention of the Court of
Arbitral Justice. The meaning of this sentence was curi
ously misunderstood by many enthusiasts of judicial settle
ment. It did not create an obligation to submit any dis

pute, but declared the proposed Court competent to receive
and decide if the parties in dispute should agree to submit
their controversy to the Court�a Court with competence
as broad as international law and the good will of the

parties.
The third and last sentence of the 14th Article in ques

tion authorized the Court to advise the Council or Assembly
"upon any dispute or question referred to it" by one or

other of these bodies. The Court was by the second sen

tence to decide the difference; in the third it was to render
an advisory opinion, not, it would seem, at the request of
the parties but at the direction of the administrative or

legislative organs of the League. It would appear that we
are here in the presence of an obligation because in the law
of the English-speaking world "may" is to be interpreted
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as mandatory in a public statute. In the absence of a per
fected international organization, of the threefold division
of sovereign powers, the Court was to perform the func
tions of a ministry of justice.
Article 14 did not figure in the earliest draft of the Cove

nant.

The Council, a political body, wisely determined to invite,
through the Secretary-General of the League, a group of

jurists to draft the plan of the Court and submit it to the
Council. Finally, ten jurists accepted the invitation of the
League and it happened that five were from the so-called
Great Powers�France, Great Britain, Italy, Japan, United
States, and five from the nations which, for one reason or

another, the Great Powers appear to consider as their in
feriors�Belgium, Brazil, the Netherlands, Norway, Spain.
The Hague was selected as the meeting place and the ten

jurists forming the Advisory Committee began its session
in the Peace Palace on the morning of June 17, adjourning
on the afternoon of July 24, 1920, with an acceptable method
to its credit for appointing the judges of the Permanent
Court of International Justice.
What was the condition of things at their opening ses

sion? A draft project of the Second Peace Conference, the
so-called draft Convention of the Court of Arbitral Justice ;
the additional Convention of France, Germany, Great
Britain and the United States to put the Court into effect;
a project for a Court of Nine Powers, to be opened on equal
terms to all the nations of the world, and the articles of
the Pacific Settlement Convention relating to arbitral pro
cedure. The only thing of importance lacking was the
method of appointing the judges; but a Court without

judges is very like an empty throne in a deserted palace.
Under these conditions the committee might have proceeded
at once to the method of selecting the judges, taking the

provision of the three documents as the basis of discussion
for the other parts of the Court's anatomy. The proposal to
do so was made, only to be rejected, inasmuch as interna
tional as well as national bodies apparently like to brush
aside the labors of their predecessors in order that they
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may seem to be ancestors in their own behalf. The result,
however, was in the end as if they had started where the
three documents left off�as even a casual reading of the
completed plan would seem to suggest without a word of
comment or discussion�and had inserted in its proper

place the method of selecting the judges, thus constituting
the old Court of Arbitral Justice with sundry modifications
and additions to bring it up to date. I say "in the end" for
the innovations, thought possible by the Advisory Commit
tee because of the newer spirit engendered by the war, were

either silently dropped in the council or openly repudiated
by the Assembly, for the old world always goes back to its
old ways after the emotions of war have subsided.
I shall first consider the method devised for choosing the

judges, which made the Court, and then say something of
the other articles of the original project of the Advisory
Committee and its treatment at the hands of the Council
and Assembly of the League.

One of the jurists spoke for the large Powers and pro
posed a court of eleven judges, five of whom should be
chosen from the five large Powers, which would give his
own country a judge, and six to be selected from the so-

called lesser Powers which would enable these latter to dom
inate if the question of control should arise. Another mem
ber who wanted, of course, a judge from his own country
on the bench was too shrewd to accept a plan so obviously
intended to secure permanent judges for the Lords of
creation. He advocated election by the Council, in which
the larger Powers predominated, and could, therefore, be
trusted to look after their interests. The jurists from the
smaller Powers insisted on choice by the Assembly in
which they predominated, which would no doubt vote for
judges from the larger States, provided they were not
obliged to do so, and it seemed to them consistent with
their interests. The result was the controversy of 1907
over again, between the large, claiming permanent judges
because of their bigness, and the small States claiming a

right to vote because they were States irrespective of the
extent of their territory and the size of their populations.
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In passing, it may be said that the things of the spirit,
which make up that indefinable something which we call
civilization, do not seem to grow only in large spaces and in
proportion to the number of human animals within a given
spot. "A confined triangle, perhaps fifty miles its greatest
length, and thirty its greatest breadth; two elevated rocky
barriers, meeting at an angle, three prominent mountains,
commanding the plain�Parnes, Pentelicus, and Hymettus;
an unsatisfactory soil ; some streams, not always full ; such,"
Cardinal Newman informs us, "is about the report which
the agent of a London company would have made of At
tica." And if the agent had spoken of the inhabitants he
would have doubted whether they were numerous enough
for the merchants of Sheffield or Manchester to send their
wares thither, even without competition. But in the things
of the spirit there has been but one Attica and, although
dead in the worldly sense, it exists in the lives and thoughts
of those of our day who live rather than exist, and who
think rather than deaden thought through the pursuit of
pleasure.
The obvious thing to do Mr. Root of the United States

did, proposing that the judges should be elected by the con

current but separate action of Council and Assembly, a

compromise which accepted the contention of large and
small and made the Council, in which the large had the

preponderance, and the Assembly, in which the small dom

inated, a check upon the abuse of power by one or the other.
Mr. Root was, however, unwilling to leave the matter to

depend upon mere reason; he felt it advisable to cite an

instance in which the hitherto irrepressible conflict between
the large and small States had been so completely overcome

as to be forgotten�an instance from the early days of the

great Republic of which he is the most distinguished cit
izen and elder statesman. He recalled the attempt of the
larger States to dominate the smaller, the resistance of the
latter and the compromise by which the conflict between the

large and small States of the American Union has ceased
to exist. The delegates to the Federal Convention of 1787,
to frame a more adequate government for the thirteen Con-
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federated States of America, were all in favor of a Legisla
ture of the Union to consist of two branches. The large
States wanted representation in each to be based upon pop

ulation, a plan which, if accepted, would have given them
control not only of the House of Representatives, but of the
Senate or Upper House as well. The debates over this ques
tion were long-drawn out and bitter�the smaller States

going so far as to threaten separation and foreign protec
tion rather than submit to the domination of their larger
neighbors. The Independent States of America were in

danger of splitting on the rock which wrecked the Court of
Arbitral Justice in 1907. A compromise was found, set

forth in Madison's Debates of the Federal Convention, like
wise containing the debates from day to day, by which the

large States, today fewer in number than the small, would
be able, in the House of Representatives, to protect their
interests from injury at the hands of the small, and the

Senate in which each State, irrespective of size or popula
tion, would have two members, thus assuring the small
States a majority to protect their interests if threatened

by the large, and requiring the concurrent but separate
action of both for the enactment of legislation. Madison's

Debates, in an international edition, printed rapidly for the
use of the Advisory Committee, lay on the large table before
each member in the Japanese Room of the Peace Palace at

the Hague. Mr. Root then stated that the situation con

fronting the Committee was similar to that confronting the

delegates to the Federal Convention of 1787; the large
States predominating in the Council of the League as in

the House of Representatives, and the small States predom
inating in the Assembly of the League as in the Senate.
Mr. Root's colleagues were visibly impressed. Instead of

insisting upon the American method of satisfying the inter
ests of large and small without denying their existence and

making each a check upon the abuse of power by the other,
he intimated that some such plan might be worthy of con
sideration. The members who wished a compromise of op
posing points of view, which would recognize the contention
of each without sacrificing either to the other, plied Mr.
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Root with questions. What if the Senate and House should
differ? To this he replied from his own experience in the
Senate that a conference committee of three members from
the Senate and House was appointed to consider the bill
which, passing one body, was unacceptable to the other, and
to report a compromise measure to Senate and House. But,
it was asked, what would happen if the Conference Com
mittee disagreed, or if the Senate and House should not
concur in the report of the Conference Committee? Draw

ing further on his own experience, Mr. Root replied that the
pressure of public opinion compelled both Committee and
the House to agree. We have thus three steps in the selec
tion of judges : Election by concurrent and separate action
of the Council and Assembly of the League ; upon failure to

agree, the appointment of a conference committee of three
from each body and the acceptance of its report by Council
and Assembly. But supposing they should not accept the
report? Mr. Root felt that this was unlikely to happen.
His colleagues, however, provided against such a contin

gency by authorizing and indeed directing the judges al

ready elected to choose the remaining judges. Here we

have the method of electing the judges.
How were the names of competent persons to be brought

to the attention of the Electoral College, as we would say
in America? This was the first but the easiest step in an

apparently complicated, but in fact and in practice a simple
process. The desire of the Advisory Committee was to

eliminate, as far as possible, political influence in the selec
tion of the judges and some of its members went so far as

to suggest that they be elected without the intervention of
the nations. Mr. Root pointed out that the selection of a

judge was an exercise of political power and that it was

only the State which could authorize the judge to act in its
behalf and to bind the State by his action. This view pre
vailed. Mr. Root was, however, of the opinion that the can

didates could be properly proposed without the interference
of the State. The result was a unanimous agreement that
the judges of the Permanent Court of Arbitration, consid
ered as a group in each of the different nations, might very
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properly be asked to recommend persons who possessed, in
their opinion, the requisite qualities for an international

judge. The Pacific Settlement Convention authorized each
of the contracting parties to appoint four persons who,
taken together, form the permanent panel or list of pros
pective judges for temporary tribunals of arbitration. It is
true that these persons are appointed by the governments
of the various nations, but it was felt that they would, it
would be better to say might, be free from interference in
the recommendation of candidates for the International
Bench. It was, therefore, decided that each national group
should recommend not more than two persons who might
be of "any nationality," and send their names to the Sec
retary General of the League. All the older nations, that
is to say those existing before the World War, were or

could easily become parties to the Pacific Settlement Con
vention and thus be authorized to appoint four judges of
the Permanent Court of Arbitration. The nations coming
into being because of the war might or might not adhere to
the Convention and, therefore, be without national groups
for the recommendation of candidates. Then too, there
were four self-governing colonies of the British Empire,
Australia, Canada, New Zealand, South Africa, and, in addi
tion, India�which could not adhere to the Pacific Settle
ment Convention although members of the League. This
case was not considered by the Advisory Committee, but
the Statute of the Court accords to the Governments of
the new Nations, members of the League, and the British
possessions also members, the right to appoint persons who
shall, thereupon, exercise the functions of the National
Groups. Here, of course, the Government acts directly and
may control the choice of candidates, and given human
nature as it is, it is difficult to conceive that some Govern
ments, at least, do not directly or indirectly exercise in
fluence under either or any system.
Be that as it may, the Advisory Committee tried to min

imize political influence, if it should be attempted, by rec

ommending that the national groups should, before making
their nominations, "consult," in their respective countries,
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the highest Courts of Justice, their legal Faculties of Law,
National Academies and "national sections of International
Academies devoted to the study of law."
The Advisory Committee was anxious to have the differ

ent systems of law represented in the Court of judges
trained in their principles. Hence the provision in the plan
that the electors should choose the judges with reference
to "the principal legal systems of the world." The observ
ance of this suggestion was intended to produce an under
standing Court, but the Advisory Committee wanted the
judges to represent something more than legal systems and
be familiar with their practice and procedure ; they should
in their persons represent "the main forms of civilization."
A Court thus composed would be worthy of the Community
of Nations, and it is admitted on all sides that the method
of elections has secured judges who meet these exacting
requirements in letter and in spirit.
The Court was to consist of fifteen members, of whom

eleven were titular judges and four deputy judges, and nine
required for a quorum. It was foreseen that the entrance
of nations, not at the time members of the League, might
render an enlargement of the Court advisable and it was,
therefore, provided that the number of judges and deputies
might be raised to fifteen and six respectively. There can

be no doubt that the admission of Germany to the League
will mean the addition of a German judge and that Russia
will furnish a member at no distant date. The deputies
must possess the same qualifications as the titular judges
whom they are called upon to replace in case of absence.
As there are some fifty to sixty nations or states which,

taken together, form the world of today, it is evident that

only a portion of them can have judges in the Court at any
one time. If parties to a controversy are members of the

Court, each is the equal of the other. This would not be
the case if there were a judge of the nationality of one but
not of the other party. If neither litigant had a judge of

its nationality in the Court, they would be equal between
themselves, but both would be at a disadvantage compared
to those nations and prospective litigants with judges of
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their nationality" on the Bench. There were two ways of
introducing equality at the trial and disposition of the
case ; one by the withdrawal of the permanent judge, which
would be a sacrifice of its judge by one litigant, or by per
mitting the other party in controversy before the Court to

appoint a temporary judge. The latter alternative was the
one adopted, for the larger Powers were not prepared to
have their judges quit the Bench during the trial and
decision of cases which they might have with non-repre
sented Powers. I say non-represented Powers advisedly,
because the judges do not "cease" to be citizens of the
countries from which they are chosen�at least not in the

opinion of the other countries whose nationals do not hap
pen to adorn the international Bench.
There was another question involved. Many nations may

never have a judge in the Court, and they would not relish,
it is believed, to have their cases always passed on by
judges from the larger States which must be represented,
it seems, on the Bench if the Court is to exist. The pres
ence of judges of the nationality of the non-represented
Powers present on the Bench not only procures equality at
the moment of the trial, but enables the nations to take part
in the proceedings of the Court and feel that they con

tribute, although intermittently, of their mite to the devel
opment of what�after all�is the law of all nations. This
was pointed out by the Brazilian jurist on the Committee,
and the provision of the additional Convention of 1910 was

transferred bodily to the draft of the Advisory Committee.
What was to be the jurisdiction of the Permanent Court

of International Justice? A suggestion was made that the
Court should be open to private litigants who might, there
fore, present and conduct in person or by Counsel their
claim against contracting nations and States. It was re

jected and decided that the Court should be open only to
States as such. Should State sue State as in the Supreme
Court of the United States without a special agreement?
If so, the jurisdiction of the Court would need to be con

fined, at least at the beginning, within narrow lines. Should
the controversy between two litigating States be only sub-
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mitted to the Court by agreement to that effect by the lit
igating States ? The wording of Article 14 of the Covenant
was clear on this point, for the Court was to be "competent"
for disputes "of an international character" which the
parties should submit to the Court. After much argument,
the view prevailed that the ratification of the Committee's
draft, containing a clause permitting State to sue State
under certain conditions to be specified in the text, would be
an acceptance of the Committee's proposal on this head,
even if inconsistent with the Covenant. The conditions
were first, a finding of the Court that it had been impossible
to settle the dispute in question by diplomatic means; sec

ond, that the limits within which State might sue State
without a special agreement should be expressly mentioned
in the text of the project, and third, that the law to be

applied by the Court should be stated as well as the order
in which it should be invoked. The first condition, found in
Article 33 of the project, was proposed by Mr. Root who

properly laid great stress upon it; the second, included in
Article 34, was taken from Article 13 of the Covenant with
a slight addition giving the Court power to interpret its
own judgments, and the third in Article 35, of the Com
mittee's draft.
The first condition is not to be found in the present

statute of the Court, inasmuch as the members of the

League in the session of the Assembly held in December,
1920, rejected the proposal authorizing State to sue State

directly, in favor of a resort to the Court by special agree
ment, and with it necessarily fell the condition regulating
its exercise. Article 34, regarding the limits within which
State might be sued without a special agreement, was

through the happy thought and personal effort of Mr. Fer
nandez, the representative of Brazil, in the Assembly, kept
as an alternative procedure for such States as were willing
to bind themselves in advance to the settlement of their

disputes by the principles of law set forth in Article 35.

No large Power, notwithstanding its peaceful professions,
has accepted this alternative method although some twenty-
six of the so-called smaller Powers, whose only defense of
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their rights is justice against the arrogant assertion of self
interest by the large nations, have confessed their faith in
a world of law instead of force by expressly accepting it.
May the Court express its opinion on a question of law

without rendering a formal judgment? Article 14 of the
Covenant decides the query in the affirmative, and the

Advisory Committee, therefore, included a provision to the
effect that a special Committee of five should render an

opinion at the request of the Council or Assembly on "a

question of an international nature" which it does not refer
to as an actual dispute, and that the full Court, as such,
should render its opinion on an actual dispute under "the
same conditions as if the case had been actually submitted
to it for decision." The members of the Assembly rejected
this article in its entirety, although most of the questions
which have been so far submitted to the Court were for

advisory opinion, not for formal judgments. The submis
sion is, therefore, in each case under the Covenant, not the
provisions of the Statute.
These modifications are at most negative contributions

on the part of the Assembly, which has at least a positive
addition to its credit or discredit, according to the judgment
or whim of the commentator. The first to be mentioned is
the disposition to be found in the Statute in lieu of the
Article dealing with advisory opinions. It is short and
difficult to summarize : "This provision," it is said, meaning
the four rules dealing with the authorities to be invoked
and the order of their application, "shall not prejudice the

power of the Court to decide a case ex aequo et bono, if the
parties agree thereto." This means that the judges of the
Court may act as arbiters, and the Court itself act as a

Tribunal of Arbitration at the request of the contending
parties. That is to say, two parties may change the nature
of the Court at their pleasure, and have its judges act as

diplomats in the negotiation of a dispute without reference
to existing law, instead of having it always act as a Court
of Justice, in accordance with law, or refusing to act if law
does not exist. The Court of the Committee of Jurists was

a Court of Justice ; it was not a Court of Arbitration. Nor
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was it a legislature for the creation of the law which it was
to apply. That is the function of an International Confer
ence of the Hague type for the advancement of the Law of
Nations. But these matters are, if blemishes, but spots in
an otherwise resplendent sun.
The existence of a Council and Assembly of Nations

enabled the publicists of 1920 to apply a method of selecting
the judges, which did not occur to the publicists of 1907,
and debates of the Federal Convention of 1787, reported by
James Madison, one of its members from the large State of

Virginia and later President of the United States, furnished
the method of recognizing the different interests of great
and small, and the way of utilizing them so as to make one

group a check upon the abuse of power by the other.
William Ladd's Prize Essay on a "Congress of Nations

for the Adjustment of International Disputes without resort
to Arms," published in 1840 and widely circulated in sub
sequent years, reprinted in 1916 by the Carnegie Endow
ment and also widely distributed, brought and kept the
idea of an International Court of Justice before the nations.
Ladd's prophecy that, "When the American Government
shall take up the subject in earnest, it will begin to be
studied and understood by the enlightened nations of

Europe" was realized by Secretary Hay who instructed the
American delegation to the First Peace Conference of 1899
to propose to that body an International Tribunal, and by
Secretary Root in 1907, when he directed the American

Delegation to the Second Peace Conference to urge the
formation of a Permanent Court of International Justice.
What was the result of the labors of the Advisory Com

mittee, the Council and Assembly of the League of Nations
in the preparation and enactment of a plan and statute of
a Permanent Court of International Justice ? The Advisory
Committee laid before the Council a project of an Interna
tional Court fashioned after the Supreme Court of the
American States ; the project as it emerged from the Coun
cil and Assembly is in all its essentials the draft Conven
tion for the creation of a Court of Arbitral Justice, with the

procedure of the Pacific Settlement Convention set forth
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at large, instead of general reference, and the important
provisions taken from the additional Convention of 1910
and the proposed Court of limited membership, to put the
Court of Arbitral Justice into effect.
In terminating his report to the Second Hague Peace

Conference, the reporter felt justified in expressing himself
as to the Draft Convention of 1907 :

"We do not conceal from ourselves the fact that
our work still presents gaps and difficulties. It is

hardly necessary to call attention to the absence, in
the project, of provisions for the constitution of the
Court and the selection of the judges. These questions
were discussed at great length in the committee, but
no solution acceptable to all the States represented
could be found. It is to be hoped that an agreement
will soon be reached in this respect, and, prompted
by this hope, the committee declared itself in favor of
the following resolution :

"The Conference recommends to the signatory Pow
ers the adoption of the project it has voted for the
creation of a Court of Arbitral Justice, and putting
it into force as soon as an agreement has been reached
respecting the selection of the judges and the con

stitution, of the Court."

"Our aim, gentlemen," he continued, "has been not merely
to build the beautiful facade for the palace of international
justice; we have erected, indeed furnished the structure, so
that the judges have only to take their places upon the
bench. It is for you to open the door ; it is for the Govern
ments to usher them in. There can be no doubt that suitors,
filled with a sense of deference and security, will appear
before this imposing Areopagus in such numbers as to
demonstrate that the judicial settlement of international
disputes has ceased to be a formula of the future by becom
ing a reality of the present."
Fortunately for the partisans of judicial settlement, Mr.

Elihu Root, who had directed the American delegation to
the Second Peace Conference of the Hague to propose a
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Permanent Court of Justice, was a member of the Advisory
Committee of Jurists and took an active and decisive part in
its labors. What the Conference of 1907 had failed to do,
he himself did in 1920: he opened the door of the palace
of International Justice to the judges in order that the
Governments might usher them in.

In the life of nations as in the lives of their citizens and
subjects the failure of yesterday is often the triumph of the
morrow.



SOME LEGAL AND HISTORICAL PHASES OF
THE AMERICAN REVOLUTION

By RICHARD S. HARVEY

THAT the peculiar rights of English subjects and of
all those peoples who trace their political institutions

back to the same source are based upon historical incidents
is a fact well known to thoughtful readers. We trust,
therefore, such references to the past as we shall now pre

sent, will be deemed reminders, and not attempts to "lead
oblivion into day."
When the last Roman legion was withdrawn from Britain

in 407 A. D., the island was overrun by Teutonic and Scan
dinavian invaders, and, except in the remote hill country of
Wales, even the vestiges of Roman civilization were elim
inated. For a period of more than five centuries Germanic
laws and customs were in full sway. At length, when the
country became consolidated under the Saxon dynasty, of
which Edward the Confessor and Harold were the last

sovereigns, a considerable measure of Norman institutions
was incorporated; but in the main the ancient Teutonic
forms of government and procedure were employed. Due
to this fact, the individualistic character of the British
subject was maintained in the face of the centralization
which the prestige of Roman law had made almost universal
in France, Spain and the other Kingdoms of Continental
Europe. To that individualization we owe our system of
jury trials, the writ of habeas corpus, and the promulgation
of laws by Parliament or by Congress rather than by
administrative edicts and decrees.

While the conquest by William of Normandy introduced
a rigor and uniformity that was foreign to English tradi
tions of government, these changes were of method rather
than of substance, and upon the whole they were salutary.
The Norman-Saxon fabric had in it a vigor at the top and
a measure of obedience on the part of the subject, that in
many respects were ideal, and which have continued sub-

324
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stantially in effect down to the present day. In confirma
tion of this analysis of the resulting situation, we find the
ruthless Conqueror promulgating English laws with the
sanction of Parliament, whereas in his Norman domains
his commands were decrees issued by ducal authority alone.
When colonies were founded in New England, the colon

ists were granted charters in which were conserved the full

rights of a British subject. Those rights were not much
interfered with by the Stuarts or by Oliver Cromwell, and
remained intact under the reign of William and Mary, and
Queen Anne ; while throughout the ensuing years even down
to the "benevolent neglect" of Walpole, in the days of
George II., the Colonists fared rather well. It is true there
were on the statute books laws that were apparently severe

and would have seriously trammeled the commerce of the
Colonies had they been enforced; but they were not taken
seriously either at home or abroad. Accordingly, the colon
ists and their London overlords contrived to get on without
overmuch friction in the wheels of government.
Meantime, on the side of allegiance, certain ideas were

taking shape which were destined to exert an important
influence in the political affairs of the Colonies. In the
New England Colonies the established church was founded
on the principle of the Independents of Cromwell's time.
Each church was in effect a small republic, and the mem

bers were schooled in practices that suggested republican
doctrines, and made the transition an easy one, when the
break came.

So powerful was the influence of the Protestant clergy
that the populace of New England might be regarded as

"priest-led citizens"�to borrow Macaulay's term. The

Episcopal Church was tolerated ; but it was and always re

mained strong for the Crown.
The conception of loyalty was confused; and varied in

the different colonies. In point of fact, from the date of
the Revolution of 1688, Parliament and not the King was

the real ruler of Great Britain. King William was loud in

his complaint that "the people do not trust me, even though
they have invited me to become their Sovereign." It was
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a vain lament, however, since Parliament in the terms im

posed prior to coronation had reserved to itself the power
of the purse, as well as other essential factors in gov
ernment.

Therefore, in natural sequence, loyal allegiance was due
to Parliament, as the source of power and the law-creating
element in British Government; and after 1688 the sense

of personal devotion to the King became an anachronism�

a survival of feudal conditions and sentiments. Such per
sonal attachments are difficult to eliminate, and history tells
us in numerous instances those sentiments did persist in the
breasts of subjects at home and in the Colonies; but the
political current was beginning to run in the opposite
direction, and parliamentary government was coming into
its own.

Speaking broadly, the new idea of allegiance was as

similated and adopted in a matter-of-fact way by the great
body of plain subjects throughout New England and New
York, and wherever the trading element was dominant. It
was a mere adjustment of feelings to facts and business
training. Habits of trade rendered the transition an easy
matter.
In Virginia and the Carolinas, where a sprinkling of

Cavaliers constituted the ruling element�socially and in

point of property�old sentiments still held sway. The an

cestor of George Washington was in this class, having come

to the Colony at the close of Civil War, when younger sons
of Cavalier families sought their fortunes abroad. As was

to be expected, in those circles loyalty had become a habit.
But while this feeling of personal fealty to the King was

a sentiment which animated the descendants of gentry and
titled families, it was not a blind allegiance. When harsh
measures were enacted and the interests of the Colonies
were depressed, these patrician colonists protested against
the evil advisers of the King. They were even ready to
take up arms in defense of those rights�rights which they
believed their sovereign would have maintained for them, if
he were free to carry out the measures his own goodness
of heart dictated in their behalf. Such loyalty was not
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prejudicial to prompt and efficient action in the protection
of colonial rights; indeed, those who shared in it might be
described as super-loyal, since they were willing to protect
their King against the consequences of the folly of his own

ministers.
The stage being thus set, action began with the death

of George II in 1760 and the advent of his grandson, George
III, with the Earl of Butte for his political mentor. The
character of King George III is at last understood. Under a
veneer of paternalistic regard, he was inherently a tyrant.
By means of annual patronage amounting to �1,000,000, he
corrupted Parliament and set about making his will su

preme. Among other measures, he caused instructions to
be sent for the strict enforcement of the repressive laws

affecting trade by the Colonists�although acting with such

subtlety that even Dr. Franklin, residing in England as

agent for the Colonies, was deceived until close to the time
when hostilities began at Lexington.
Then came the time of cleavage. The planters of Mary

land, Virginia and the Carolinas, and the owners of mano
rial estates in New York joined with the burghers of Penn

sylvania and the hardy farmers and sailors of New England
in withstanding oppression, and the war was on.

The question "under which flag" was the problem which
loomed largest upon the horizon in the period just prior
to the Revolution. That numerous Colonists did not see

the issue from the viewpoint of the Virginian and Maryland
planters is disclosed by the assertion frequently made by
loyalist writers that more Tories found their way into the
armed camp of the enemy than General Washington had
at any one time under his command. Whence came this

opposing force? Why was it so numerous? What ideas of
government did it nourish and represent? These are ques
tions not readily answered, even after the lapse of a century
and a half; but perhaps some helpful suggestions may be
offered.

As already stated, not all the colonials saw the contro

versy from the patriotic point of view. Some patrician
families beheld with dismay the growth of popular control,
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and the dwindling away of their inherited rights and priv
ileges; other colonists disliked the turmoil, and preferred
to cling to old traditions and vested rights ; but by far the
largest party in the Tory element comprised those who

through honest conviction believed the revolutionists were

usurping powers that pertained to the home government.
To their minds, when Parliament passed laws the enforce
ment thereof was a prerogative of the Crown ; and implicit
obedience was required of the subject, whether residing
at home or in the Colonies. In brief, the Tories felt it
incumbent upon themselves as loyal subjects to surrender
all right of initiative in government and yield implicit
obedience to the British Ministry.
Two opposing theories of government are thus disclosed :

the first presumes fixed rights and dignities in citizenship,
with the duty to fight against impairment of those rights ;
the second clothes the British Government with paramount
authority, and while reserving the right of humble petition
for the removal of grievances, deems it treason to offer
armed resistance when those petitions are denied.
A cause which could arouse the strongest sentiments and

lead colonists to face forfeiture of their property and to en

ter the lists of armed combatants, while their families

sought refuge in Nova Scotia or in the northern province of

Canada, is a movement entitled to respectful consideration,
however much we may dissent from its legal and political
concepts. How formidable was the Tory element in the

struggle is indicated by the fact that by the year 1783 we

find 20,000 refugees had settled in Nova Scotia alone.
At the close of the war, there were fears the Tories would

return and seek reinstatement in their former domiciles;
and petitions are extant protesting against such a home
coming movement. Whether due to this intimidating in

fluence, or to satisfaction With their new environments�

whatever the cause�such a general exodus did not occur;
and today the leading families of Canada are in large part
the descendants of those refugees.
To attribute to the sordid motive of retaining forfeited

property their reluctance to repatriate the Tories, would be
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an injustice to our revolutionary ancestors. Banishment
and confiscation of property were milder measures than
would have been meted out to the "Rebels," had the Royalist
party won and had courts for the punishment of treason
been set in motion. Considering the issue at stake, and
the threats of reprisal "when the King came into his own,"
apology is not necessary for the methods adopted to re

move an objectionable element. Each of the opposing par
ties was justified in pursuing the course which is customary
in time of war. "A civil war," says Vattel, "breaks the
bands of society and government, or at least suspends their
force and effect; it produces in the nation two independent
parties, who consider each other as enemies, and acknowl
edge no common judge. Those two parties, therefore, must
necessarily be considered as constituting, at least for a

time, two separate bodies, two distinct societies."
Where the parties have appealed to the sword, ultima

ratio regum, it must be admitted that the restoration of
the former authority carries with it the power and the pre
sumptive right to annul the laws enacted and the adminis
trative measures put in force by the insurgents. But the
retroactive effect of a successful war is not confined to the
reinstated sovereignty. The insurgents, having made good
their claim to independence, are entitled to assert and en

force recognition dating back to the time when that inde

pendence was proclaimed.
"Where by virtue of a successful revolution a new

State comes into being, it necessarily succeeds to the

rights of sovereignty over the territory which it oc

cupies and which previously belonged to the parent
State. No act on the part of the latter is required in

order to validate the succession. The new State is

regarded as having perfected by its own achievement
the transfer of rights of property and control. Thus
ultimate recognition of its independence by the parent
State, even if expressed in a treaty of peace and

friendship, may not be deemed to constitute a cession
or grant of the territory concerned. Through the

operation of the American Revolution, the United
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States acquired for itself the rights of sovereignty pre
viously exercised by Great Britain over the terri
tories of the revolting colonies." (Italics mine).�
Hyde on International Law, �117, Vol. I, page 196.

In official correspondence upon this subject, we find it
authoritatively set forth (Marcy, Secretary of State, to

Dallas, July 26, 1856) :

"The United States regards it as an established

principle of public law and of international right that
when a European colony in America becomes inde

pendent it succeeds to the territorial limits of the

colony as it stood in the hands of the parent country."

To the same effect, see opinion of Mr. Justice Johnson,
in Harcourt v. Gaillord, 12 Wheaton 523, 527 :

"It has never been admitted by the United States
that they acquired anything by way of cession from
Great Britain by that treaty (of 1783). It has been
viewed only as a recognition of pre-existing rights, and
on that principle, the soil and the sovereignty within
their acknowledged limits, were as much theirs, at the
declaration of independence as at this hour (1827)."

The gist of that case was that after the declaration of

independence, a British Governor could not make within
the territorial boundaries of the thirteen colonies a grant
of land which would serve as the foundation of title in the
Courts of the United States.

Justice Cushing in M'llvaine v. Coxe's Lessees (1808), 4
Cranch 209, 212, had already set forth the substance of that

principle of basic international law :

"The treaty of peace contains a recognition of their

(the States') independence, not a grant of it. From
hence it results, that the laws of the several State gov
ernments were the laws of sovereign States, and as

such were obligatory upon the people of such State,
from the time they were enacted."
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Thus it follows that the Tories were in fact subject to
the authority of the several States ; and that this authority
was (in legal effect) retroactive, once the former colonials
had compelled recognition of themselves as constituting an

independent sovereignty.
Furthermore, it has been held (Z7. S. v. Repentigny, 5

Wallace 211) that the United States, under the treaty of
1783 with Great Britain, succeeded to all the right in that

part of old Canada that now forms the State of Michigan,
which existed in the King of France prior to its conquest
by the British in 1760; and, among those rights, to that of

dealing with the seigniorial estate of lands granted as seign-
ories by the said king, after a forfeiture had occurred for
nonfulfillment of the conditions of the fief. See "Digest of
International Law" by John Bassett Moore Vol. I, pp. 302-
303.

These incidents to the change of sovereignty have been

used to right ancient wrongs, as seen in the reconstruction

of Poland by the Versailles Treaty of 1920, when the in

justice done by the third and final partition of that country
in 1795, was corrected after the lapse of 125 years. A

more recent but scarcely less flagrant wrong was atoned

for when Germany, in the same treaty, ceded to France the

conquered provinces, Alsace-Lorraine�thus terminating at

a stroke a sovereignty that had existed from 1871 to 1918.

After the American insurgents exercised governmental
powers, the question of allegiance was indeed somewhat

complex, and rested upon the vexed question of the status

of the individual under a de facto government. This com

plication confronts us when we consider that inl775, al

though in arms against the British Government, no formal
notice of termination of the old relationship had been issued

by the Colonies, and such proclamation did not appear until

the Declaration of July 4, 1776. Until that time, a loyalist
was technically right in questioning the authority of a

military and civil control which was not exercised by the

Crown. Indeed, writers with Tory sympathies are fond

of comparing the Tories of 1776-'83 with the northern

party in the Civil War in 1860-'65; and they affirm that
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both were equally engaged in supporting established gov

ernment.
The analogy is not very close, however, and does not bear

careful investigation. The Federal Government in the Civil

War period did not attempt to impeach the authority of
the States to enact and enforce laws which were not di
rected against itself; and such intra-state laws were con

firmed by acquiescence, after the failure of the Rebellion.
It never recognized the Confederacy as a government, al
though conceding to its armies the rights of combatants.
The Tories, upon the contrary, opposed all colonial measures
of self government; and harassed the "Patriots" as rebels,
until their status was fixed by the peace treaty with Great
Britain.
It will be seen, accordingly, the trite saying that a revolu

tion is merely a successful rebellion does not apply in either
instance. According to Vattel, it never applies where the

opposing parties are engaged in a civil war and either party
is in control. This principle was not seriously disputed in

the Civil War; while in the Revolution it was increasingly
admitted by Great Britain after the Declaration, although
the Tories acted upon the opposite theory until the close
of the war.

What upon the whole concerns us particularly is the fact
that the revolutionary party was instinctively right when
refusing readmission to subjects who had testified to their

unwillingness to think for themselves in matters pertaining
to government.
The American continent presented, and still presents,

problems distinct from those pertaining to the older civili
zation of Europe. Those problems must be worked out by
political inventiveness adapted to these new conditions. An
element which preferred to be in tutelage to an overseas

government was unfitted to cope with those questions. If
mistakes must occur, it was better that they should be
made by seekers after independent means of self-govern
ment. Each mistake eliminated one false path to success;
and in the end the goal of an American Government fitted
for Americans would in large measure be attained.
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Who will be so rash as to say the United States has in

every respect arrived at that goal? But is it a safe con

clusion to say we would have done better had the fortunes
of our country been entrusted to British control ? With this
thought steadfastly borne in mind, all good citizens can

join wholeheartedly and gratefully in appreciation of that
national career which the Sesqui-Centennial Exhibition at

Philadelphia so fittingly commemorated.



BOOK REVIEWS
A SELECTION OF CASES ON THE LAW OF MUNICIPAL COR

PORATIONS�by Charles W. Tooke, professor of law in George
town University. Chicago, Callaghan & Co., 1926, pp. XLIV, 1335.

The subject of the law of municipal corporations has ex

panded so greatly in the last two decades that a selection of
cases introducing the student to the more recent questions
that have arisen seems not only justified but to fill a long
felt necessity. So large a part of the practice of the wide
awake young lawyer today is bound to include cases in this
field that any work which will stimulate greater interest in
the study of the subject in the law schools should be
heartily welcomed by the bench and bar.

Professor Tooke's work from the point of view of the

practicing lawyer merits praise as well as approval. Not

only is his selection most comprehensive, including cases

on almost every topic that arises in the daily practice of
the corporation counsel's office, but the material is made
available by an exhaustive index and carefully prepared
tables of cases reported and cited. The care with which
these mechanical details are worked out may be seen in the
fact that the leading cases reported in the volume are tab
ulated both under the name of the plaintiff and of the de
fendant. As to the comprehensiveness of the work, I may
say that with the book on my desk the past six months, I
have seldom failed to find instructive material upon any

question that has arisen outside of special statutory matters
affecting the city of New York. A student who has mas

tered the general principles set forth in the cases contained
in this book I would regard as well qualified for the law

department of any municipality.
Apart from the practical aspect, I feel free to say that

I have never read a more interesting treatise on municipal
law and government. The analysis of the subject and the

sequence of cases are such as stimulate thought as well
as elucidate the elementary principles of the subject. In

my opinion, the law schools of the country can do no more

334
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valuable service than to accord to the study of municipal
corporations sufficient time to adequately cover the topics
included in this work. With such a book available to the

student, there would seem to be little excuse for the frag
mentary courses on the law of municipal corporations still
offered in many of our leading law schools. If, as the
author suggests in his preface, this timely work shall stim
ulate a more extensive study of this subject in our law

schools, its publication will be amply justified.
Arthur J. W. Hilly.

CASES AND AUTHORITIES ON PUBLIC UTILITIES�G. A. Robin

son, Professor of Law in Boston University, Chicago, Callaghan
& Co., 1926, pp. XXIV, 976.

CASES ON THE LAW OF PUBLIC UTILITIES�Young B. Smith
and Noel F. Dowling, Professors of Law in Columbia University,
West Publishing Co., 1926, pp. XXVII, 1258.

The publication of these two case-books upon a subject
which has grown so largely in the past twenty-five years
and in which the law is still in the process of rapid adjust
ment to new social and economic forces may well challenge
the attention of every student of our institutions. Both
books may be accpted as valuable treatises in this important
field, each with a new method of approach and a wealth
of new material. That they may be used for reference

purposes, as well as for classroom work, each book is pref
aced with a most detailed table of contents consisting of

chapter headings, sections and sub-sections, and each in
addition has a comprehensive index of topics treated or

touched upon and adequate tables of the cases reported or

referred to in the notes. Professor Robinson's work also
contains a list of "Some Recent Special Texts on the Gen
eral Subject" with a reference to the law journal where
each book was reviewed, and a complete table of law review
articles and of the more important notes cited in the text, of
which over three hundred are listed, freely incorporated or

referred to in the footnotes. The work of Professors Smith
and Dowling is rather more conservative in its plan but con
tains several hundred pages more of reported cases than
that of Professor Robinson.



336 BOOK REVIEWS

Professor Robinson's treatment seems somewhat radical,
the greater part of his work being devoted to the elucidation
of the public utilities concept and the obligations of the

status and their enforcement, as set forth exclusively in

recent cases and recent textual material from the law
school periodicals. Over seven hundred pages are given
to these topics and less than two hundred to the duties of

performance to individuals affected, under which topic are

covered the main questions relating to the carriers of pas
sengers and goods and the relations of innkeeper and guest.
The author's method of treating these topics is exclusively
through recent cases, supplemented by elaborate text mat
ter disguised as notes and consisting largely of appropriate
excerpts from other cases or references to current discus
sions in the law periodicals. For example, to the consid
eration of the legal questions relating to carriers of pas
sengers the author gives fifteen well chosen cases, all de
cided within the last twenty-five years, which cover some

twenty-nine pages, with no less than twenty-two pages of
additional material in the form of notes. To the subject of
baggage, twelve pages are given, seven to four cases re

ported since 1912, and five to the elaborate annotations.
The topic of the carriage of goods is developed through the
use of some thirteen cases of the past twenty years and
one ancient case, that of Railroad Company v. Lockwood de
cided in 1873. Here again the thirty-seven pages of cases
are supplemented with about thirty pages of notes. When
the typography of the cases reported and of the notes is

compared, it will be observed that the material is about
equally divided between them.

Whether the subject of carriers can be taught more satis
factorily by such an excursion through the current cases,
or whether the apparently longer method of historical ap
proach and subsequent analysis may not be the shorter
route in the end can only be determined by a careful test
in practical classroom use. True it is that the stimulus
of the current decisions will often impel the student to new

effort and independent research and instill a spirit of in
vestigation that may make the mastering of the historical



GEORGETOWN LAW JOURNAL 337

facts underlying the development of the modern principles
merely a pleasurable task. The danger of selecting material
solely by reference to the cases reviewed in the recent
law school periodicals is obvious. For example, although
Professor Robinson's collection includes three good recent
cases dealing with the subject of the contractual obliga
tions contained in tickets issued for the transportation of

passengers, it is noteworthy that no one of the leading cases

on this topic discussed in the scholarly article by Professor
Goddard on "Passenger Tickets as Contracts," published in
the Michigan Law Review for November, 1926, is even cited
in the table of cases, which purports to include all the im

portant cases either reported or referred to in the opinions
and the notes.

It is, therefore, with some relief that one turns to the

larger but simpler presentation of the same problems in
the work of Professors Smith and Dowling ; a presentation
which while avoiding a break with the established methods
of case-book construction is thoroughly up to date. A some

what limited emphasis on the historical side is compensated
for by the judicious selection of modern cases which serve

to develop logically the principles of the subject and illus
trate their practical application to the problems of the day.
The note material is well chosen and well edited, with suf
ficient references to other apposite cases and leading articles
and with no attempt to amplify the reported opinion by
extensive quotations or abstracts. The two hundred and
fifty pages of cases on rates and their regulation and con

trol, prepared by Professor Hale, seems to the writer to
include all the material necessary for a thorough study of
the progress which has been made by our legislatures and
our courts in attempting to meet this special problem of
our rapidly expanding social and economic structure. The
work as a whole is a notable contribution to the literature of

public utilities.
To attempt to criticize in detail works of this character

requires either the confidence which unfortunately is too
often the result of inexperience or a very wide acquaint
ance with the subject, an intensive study of the cases
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reported, and a testing out in actual classroom work
the suitability of their selection and arrangement. Obvi

ously the judgment of no two good teachers as to the best
method of developing a given topic or the order in which the
cases should be considered will always be the same. To one

who is equipped to undertake the teaching of this subject
in a law school, either of the case-books before us will
be found quite adequate for the purpose and to contain
as much material as can be reasonably covered in the course.

C. W. Tooke.
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NOTES ON RECENT CASES
ADMIRALTY�Jurisdiction of United States Courts Over American

Vessels on High Seas.

The enactment of the 18th amendment to the Constitution has
brought a flood of cases into the courts of the United States. Among
the most interesting of these is the case of The Underwriter, involv
ing the right of an American ship to transport liquor on the high seas.

The case in question further involves the right of search and seizure,
and the question of jurisdiction and the manner in which such juris
diction is obtained.
The Underwriter was an American steam screw under American

register, and licensed for coastwise trade. On December 7, 1924, she
was seized by United States Coast Guard officials on the high seas,
35 miles off the Block Island Lighthouse Light. At the time of seizure
she had 811 cases of whisky stored in her hold, and neither vessel,
master, nor any member of her crew had a permit to transport the
liquor. The vessel and cargo were placed in the hands of the director
of customs for the District of Connecticut, and a libel filed for con

demnation. The appellees filed exceptions, claiming that the search
and seizure of the vessel at this point on the high seas was unlawful
and without warrant of law, and that the evidence thus secured
against the vessel is inadmissible in any court. It is further claimed
that the several causes of forfeiture set out in the libel in no way
support a forfeiture under the recognized principles of law. The
exceptions were sustained, and the bill dismissed. The United States
here appeals.
The Circuit Court, in sustaining the appeal and reversing the decree

dismissing the libel said that the method of bringing the ship into
the jurisdiction is of no importance. As the ship was in the posses
sion of the collector when the bill was filed, it is sufficient to support
the jurisdiction of the libel. It is well recognized that every nation
has the right to bind its own subjects to its own laws in every other
place. (Story, Conflict of Laws, p. 19-21.) Therefore, if there was

reason to believe that the municipal law of the United States was

being violated, the seizure in question was justified. Section 851 of
the Tariff Act of 1922 was intended to give Coast Guard authority
to stop, board, and seize foreign vessels coming within the 12-mile
limit. It was not intended as a delimitation of the powers of that
service, forbidding search, seizure or detention of American ships
beyond that limit.
The first cause of forfeiture is based on sect. 593a-594, Tariff Act

of 1922 (Comp. St. Ann. Supp. 1923, 5841hl2 to 5841hl4), and sec

tion 3450 of the Revised Statutes, which refer to the smuggling with
intent to defraud the United States of tax and profits, and which
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provide for forfeiture and penalty. These sections are not applicable,
since there was no merchandise brought in. The second cause is based
on the section referring to merchandise which is unloaded from a

vessel four leagues from the coast. It does not apply, since the
vessel was 35 miles out at sea when seized.
The third ground is based on section 26, title 2, of the National

Prohibition Law. It does not apply, since there was no transportation
within the territory of the United States.
The fourth ground, based on Eev. St. par. 4377, providing seizure

and forfeiture for use in a trade other than that for which the vessel
was licensed, is good, as is also the fifth ground, that the vessel pro
ceeded on a foreign voyage without giving up her enrollment and
license in accordance with Rev. St. par. 4337. Both these grounds
being sufficiently alleged in the libel, the decree dismissing the libel
was reversed with directions to the District Court to proceed in con

formity with this decision.
The court, in deciding the question of jurisdiction, was correct in

its holding that the method of obtaining jurisdiction is of no impor
tance. The seizure need not be lawful in its origin to support juris
diction. In so deciding, the court followed the ruling as laid down
in the cases of Wood v. United States, 41 U. S. 342 ; Taylor v. United
States, 44 U. S. 197; and United States v. Storey, 294 Fed. 517. The
same rule was held in the case of the Caledonian, 17 U. S. 100. Fur

thermore, the appellees were in error in their contention that the
Government has no right to seize American ships on the high seas.

The Supreme Court of the United States, in the case of the Apollon,
9 Wheat. 362, held that the arrest of offending vessels must be con

fined to places where our jurisdiction is complete; to our own waters,
or to the ocean, the common highway of all nations. In the light of
that decision, and many others, there is no question that American

ships may be seized by the American Government while on the high
seas.

The court was also correct in its decision that the National Prohibi
tion Law was inapplicable. In the first place, there was no trans

portation within the territory of the United States. Romano v. United

States, 9 Fed. (2d) 522. The National Prohibition Act as applied to

unlawful transportation is effective only in the territory of the United

States, and it is not a crime to sell or deliver liquor on the high seas.

The Over the Top, 5 Fed. (2d) 838. In the case of the Cunard Steam

ship Company v. Mellon, 27 A. L. R. 1306, decided in the Supreme
Court of the United States in 1923, the court held that the territory
subject to the jurisdiction of the United States under the 18th Amend
ment includes a marginal belt of the sea extending from the coast

line outward a marine league, or 3 miles. It was also decided that
the 18th Amendment does not apply to domestic vessels of the United
States when outside the territorial waters of the United States; and,
further, that Congress has the right to exercise such control over
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American vessels in foreign waters as may be tacitly or affirmatively
permitted by the territorial sovereign.
As to the grounds on which the court based its decision sustaining

the appeal and reversing the decree dismissing the libel, the judgment
was correct. The finding was that the vessel was used for a trade
other than that for which she was licensed, and the penalty for such
use is forfeiture. The Sloop Active v. U. S., 7 Cranch, 100, 3 U. S.
(L. ed.) 282. Also, the vessel proceeded on a foreign voyage without
giving up her enrollment and license. This offense also involves
forfeiture. Keene v. U. S., 5 Cranch, 304, 3 U. S. (L. ed.) 108.

J. R.

BILLS AND NOTES�Liability of Bank Taking Commercial Paper
for Collection on Default of Correspondent.

In the case of City of Douglas v. Federal Reserve Bank of Dallas,
46 Sup. Ct. Rep. 554, decided June 1, 1926, the plaintiff, the City of
Douglas, received a check drawn on the General Bank of Wilcox,
Ariz., and the plaintiff delivered the check indorsed in blank to the
First National Bank of Douglas, which credited it to the plaintiff's
account, "subject to final payment." The Douglas bank indorsed the
check to the Federal Reserve Bank of Dallas, defendant in this case,
for collection. The defendant bank forwarded the check to the
drawee bank and received in return the drawee's check drawn on the
Central Bank of Phoenix in lieu of cash. Both the Central Bank
and the Wilcox Bank were insolvent, so the check was dishonored.
The Douglas Bank charged back the amount on the plaintiff's account,
and the plaintiff brings this suit to recover the amount of the check
from the defendant on the ground that it was negligent in accepting
the check of the Wilcox Bank instead of cash. The court held that
the plaintiff had no right of action against the defendant bank, but
that he should have brought suit against the First National Bank of

Douglas.
The question presented in the above case was whether the court

should follow what is known as the "Massachusetts rule," as distin
guished from the "New York rule." Under the Massachusetts rule
the contract implied on the part of the bank is simply that it will
select a proper and suitable subagent; and, if it does this, it is not

liable for the default of such agent. According to the New York rule,
the contract implied from the taking of paper for collection is an un

dertaking by the bank to perform the whole service required, so that
the bank is liable for neglect, default or omissions, or other misconduct
of its correspondents. 44 A. L. R. 1430. The Supreme Court had no

difficulty in deciding this question, because in the case of Exchange Na
tional Bank v. Third National Bank, 112 U. S. 276, the question came

squarely before that learned court and in an able opinion by Justice

Blatchford, reviewing previous decisions, the New York rule, which
was also the English rule, was finally adopted.
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"The state decisions in respect of the liability of a correspondent
bank to the owner of a check forwarded for collection by the initial
bank of deposit are in conflict beyond the possibility of reconciliation.
A number of states, following the New York rule, have held there is
no such direct liability, but that the initial bank alone is responsible to
the owner. On the other hand an equal if not a greater number of
states, following the Massachusetts rule, have held exactly the con

trary, viz., that the initial bank by the mere fact of deposit for col
lection is authorized to employ subagents who thereupon become the
agents of the owner and directly responsible to him for their default."
The above language was part of the Supreme Court's opinion in the
case of Federal Reserve Bank v. Malloy, 264 U. S., 160 (1924).
Twenty-four states adhere to the Massachusetts holding; but that

rule has been subjected to strong criticism from authoritative sources.

The New York rule is supported by eight states, and the Federal
courts are committed to this rule, as are also the English courts.
These rules have become well settled, and most jurisdictions have

definitely adopted one or the other, so that a review of the cases on

the question would be superfluous. But see 52 L. R. A. (N. S.), 623,
for an exhaustive note on this question.
In the instant case the court and both the plaintiff and defendant

conceded that the Federal courts have followed the New York rule,
but it was contended by the plaintiff that the facts of the case took
it without the New York rule, for the reason that there was a special
undertaking, viz., that the bank book in which the deposit was made
with the First National Bank of Douglas contained the provision,
"all out-of-town items credited subject to final payment." The plain
tiff also contended that the case of Exchange National Bank v. Third
National Bank, supra, did not hold that there was not a privity be
tween the depositor and the collecting bank, such as to render it liable
to the owner of the check sued upon as in this case, and that the
court expressly held that the New York rule may be varied by contract
express or implied. The court, speaking through Mr. Justice Stone,
met the plaintiff's contention by the following statement:

"While there is not entire uniformity of opinion, the weight of au
thority supports the view that upon deposit of paper not restrictively
indorsed and credit of the amount to the depositor's account, the bank
becomes the owner of the paper, notwithstanding an agreement or
custom to charge the paper back to the depositor in the event of dis
honor."

So in Capital Grain and Feed Co. v. Federal Reserve Bank (1925,
D. C), 3 Fed. (2d) 614, it is said that the New York rule is only a

presumption of law as to what the parties to such a transaction intend
to agree to, and that it may be altered or abrogated by statute or

departed from on their agreement otherwise.
The courts, while recognizing that the liability imposed under the

New York rule may be limited by contract, have construed such con-
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tracts strictly against the bank. Thus in Isler v. National Park Bank

(1925), 239 N. Y. 462, it was held that the special agreement exempt
ing a bank from liability must be clearly stated, so that its customers

may know in the exercise of ordinary intelligence the extent of the

exemption.
On account of the stringent New York rule a standard form of col

lection agreement between the collecting bank and the depositor has

been recommended by the American Banking Association. Several

states have passed statutes to the effect that the collecting bank has

used due diligence if it selects the drawee bank, or bank designated
as the place of payment as the correspondent to which to send the
item. See Federal Reserve Bank v. Malloy, supra, as to statutes im

porting the Massachusetts rule.
T. F. S.

CONSTITUTIONAL LAW�Power of Congress to Compel Attendance
of Witnesses Before Committees.

On January 17, 1927, the United States Supreme Court in the case

of McGrain v. Dougherty, 71 L. Ed. 370, handed down a decision
which has caused considerable comment in the press of the country.
Harry M. Daugherty became the Attorney General in March, 1921,
and held that office until March, 1924, when he resigned as a result
of certain charges preferred against him by individual Senators. The
Senate appointed a committee to investigate the various charges that
were made. During the course of this investigation Mally S.

Daugherty, a brother of the Attorney General, and the President of
the Midland National Bank of Washington Court House, Ohio, was

commanded to appear before the committee and to bring with him
certain records of the bank. Upon his failure to appear or to make

any excuse therefor, a second subpoena was issued, and in the latter

nothing was said about the production of the papers and records.

Again he failed to appear, whereupon the Senate adopted a resolution
to issue a warrant for his arrest by the Sergeant at Arms to bring
him before the Senate for personal testimony. Under the authority
of the warrant McGrain, acting through one of his deputies, had the
defendant taken into custody. Daugherty then petitioned the Federal
district court in Cincinnati, Ohio, for a writ of habeas corpus and the
court held the attachment and detention to be unlawful on the ground
that the inquiry did not pertain to legislation and he was discharged.
A direct appeal to the Supreme Court was granted and the decision of
the lower court was reversed.

The two principal questions presented in the case were: (a) Whether

Congress has power to compel a private individual to appear and give
testimony concerning matters over which Congress has authority to

legislate; (b) whether the testimony required in this instance was

within the scope of legislative action as defined in the Constitution.
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In regard to the first question the Constitution invests Congress
with "all legislative powers" granted to the United States, and with
power "to make all laws which shall be necessary and proper" to carry
those powers into execution. In order to legislate intelligently the
members of Congress must be enabled to secure all the available in
formation concerning any matter under consideration. The framers
of the Constitution certainly could not have meant to limit that power
of securing information to mere requests or to voluntary statements

alone, for such information would not always be accurate or com

plete. This is clearly shown by the appointment of a congressional
committee in 1792 for the investigation of the disaster to General
St. Clair's army, in which the members of the committee were given
the power to send for necessary persons and papers in the investiga
tion. Mr. Madison, often referred to as "The Father of the Consti

tution," and four others who were also members of the body of men
who framed the Constitution, were in Congress at the time and they
all voted for the inquiry, thus showing that they considered compulsory
process for securing information a necessary implication from the

express power to legislate.
Although no provision in the Constitution expressly invests Con

gress with the power to make investigations and to secure needed
information by compulsory process, it is necessarily implied. The
British Parliament exercised that right as did the colonial legislatures
before the Revolution. And in an investigation of John Brown's raid
in 1859 the Senate subpoenaed Thaddeus Hyatt as a witness and the
action was upheld by a vote of the Senate. (Congressional Globe,
36th Congress, First Session, pp. 1100-1109, 3006-3007.)
As to the second question presented, "whether the testimony re

quired in this instance was within the scope of legislative action as

defined in the Constitution," Congress is given the power to pass legis
lation concerning the powers and duties of the Attorney General and
his assistants, and all appropriations necessary for maintaining and

carrying on the activities of the Department of Justice must be made

by Congress. Therefore, undoubtedly, Congress has the power to pass

any legislation it may think necessary regulating the affairs of the

Department of Justice.
The resolution under which the warrant was issued stated that its

purpose was to "obtain information necessary as a basis for such

legislative and other action as the Senate may deem necessary and

proper." But of course the only legitimate action that the Senate
could take would be legislative, and since they do have that power
their action was properly sustained. As the defendant did not appear,
no questions were asked and consequently it must be assumed that
no information would be sought except that which would be pertinent
to possible legislation.
And in case any questions were asked that would tend to incriminate

the defendant he would be privileged to assert his constitutional right
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to refuse to answer them, for in no case is one compelled to state

facts which could be used to convict him of crime.
In Anderson v. Dunn, 6 Wheat. 204, the court held that the House

of Representatives had the power to punish Anderson for attempting
to bribe one of their members, on the ground that the power to legis
late impliedly gave them the right to protect and watch over them.
The defense cited the case of Kilboum v. Thompson, 103 U. S. 168,

as authority for the principle that Congress had no power to make
an inquiry into the private affairs of a citizen where there was no

possibility of relief or redress by legislative action. That case, how

ever, is not in point because in the instant case Congress did have the

power to legislate over the matter under investigation.
In re Chapman, 166 U. S. 661, sustains the action of the court in

the present case. The holding of the court there was to the effect
that Congress had authority to compel Chapman to appear and give
testimony concerning certain charges that had been made with refer
ence to an alleged speculation in stocks by one of its members.
The court decided in the case of Marshall v. Gordon, 243 U. S. 521,

that Congress had no power to punish a person not a member for
writing a defamatory letter to the chairman of a committee; and that
such action must be left to the judiciary. But in that case no ques
tion of compulsory attendance was involved, so it has no bearing on

the case at bar.
This decision is of the utmost importance to congressional investi

gations. No longer will there be a refusal by recalcitrant witnesses
to answer proper questions and inquiries. The claim that this power
may be abused is answered by the obvious fact that any power may
be abused, even the power to legislate. That danger, however, can

and will be averted by the voters of the country exercising good judg
ment in the selection of their public representatives. The Supreme
Court has by its action put teeth in congressional subpoenas and has
eliminated all legal obstacles to securing the true facts in matters
under investigation. This is a great stride forward, and will be a

substantial aid in the preservation of clean representative government.
F. W. G.

CONSTITUTIONAL LAW�Validity of State Regulation of Inter
state Power Transmission.

The progress which has been made in the past decade in long dis
tance transmission of electric power over high tension wires, and
the consequent growth of huge superpower systems, has raised a new

problem under the commerce clause of the Federal Constitution.
The problem may be stated to be, to what extent may the states, under
their police power, regulate the interstate transmission of electric
power?
One phase of this question has recently been adjudicated by the

Supreme Court in the case of Public Utilities Commission of Rhode
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Island et al. v. Attleboro Steam & Electric Co., 47 Sup. Ct. Rep. (de
cided January 3, 1927). The Narragansett Electric Lighting Co. was
a Rhode Island corporation, engaged in manufacturing electric current

at its generating plant in Providence, and selling such current gener

ally for light, heat and power. The Attleboro Steam & Electric Co.
was a Massachusetts corporation, distributing current at retail in that
state. In 1917 the Narragansett Co. contracted to supply the Attle

boro Co. with all the power it required for its own use and for sale
in the City of Attleboro, for a period of 20 years, at a specified rate.

This contract and rate were approved by the Public Utilities Com
mission of Rhode Island. The contract provided that the current was

to be delivered by the Narragansett Co. at the state line between
Massachusetts and Rhode Island, and carried over connecting trans

mission lines to the station of the Attleboro Co. in Massachusetts. In
1924 the Narragansett Co. applied to the Rhode Island Public Utili
ties Commission to be allowed to increase the rate charged for the

power sold at wholesale, the Attleboro Co. being the only wholesale

purchaser. The Commission made an investigation and found that

owing to increased cost of generating electricity the Narragansett Co.
was suffering a loss on the power sold to the Attleboro Co.; that the
contract rate was unreasonable, and that a continuance of the service
to the Attleboro Co. would prevent the Narragansett Co. from per
forming its full duty to its customers within the state. An order was
thereupon made granting an increase in the rate as sought by the
petitioner. This order was reversed by the Supreme Court of Rhode
Island, which held that it imposed a direct burden on interstate com

merce and so was void under the Federal Constitution. The case was

then brought to the United States Supreme Court on certiorari, and
the decree below was affirmed. The Court held, in effect, that a state
may not regulate the rate charged for electric current generated
within the state and sold to a distributor in another state, such a

regulation being a direct burden on interstate commerce. Mr. Justice
Sanford, in delivering the opinion of the Court, said :

"The transmission of electric current from one state to another,
like that of gas, is interstate commerce, and its essential character
is not affected by a passing of custody and title at the state boundary
not arresting the continuous transmission to the intended destina
tion."
It was strenuously urged by counsel for the Public Utilities Com

mission that since the general business of the Narragansett Co. was
purely local, the interstate sale of power being only 3 percent of its
total output, the interstate sales should be subject to local regulation.
In answer to this contention the Court said:
"The test of the validity of a state regulation is not the character of

the general business of the company, but whether the particular busi
ness which is regulated is essentially local or national in character;
and if the regulation places a direct burden upon its interstate busi-
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ness it is none the less beyond the power of the state because this may
be the smaller part of its general business."
Moreover, it was contended that since the unreasonably low rate

on the power sold to the Attleboro Co. tended to lessen the efficiency
of the service rendered by the Narragansett Co. to its local customers,
the Rhode Island Commission should have the power to raise the rate

in order to protect the Rhode Island public. But, said the Court, if
this contention be sound, then Massachusetts would have the power
to keep the rates to the Attleboro Co. down, in order to protect its
citizens, with resulting demoralization and confusion in the rate sched
ules. The Court concluded:
"The rate is therefore not subject to regulation by either of the two

states in the guise of protection to their local interests; but, if such

regulation is required it can only be attained by the exercise of the

power vested in Congress."
Situations analogous to that of the principal case have arisen in

the past in regard to state regulation of natural gas piped in inter
state commerce, and the decisions in those cases seem to sustain the

position taken by the Court in the instant case. Thus, in Missouri v.
Kansas Gas Co., 265 U. S. 298, the Court, by Mr. Justice Sutherland,
said :

"Transportation of gas from one state to another is interstate com

merce, and the sale and delivery of it to the local distributing com

panies is a part of such commerce * * *. With the delivery of
the gas to the distributing companies, however, the interstate move

ment ends. Its subsequent sale and delivery by these companies to
their customers at retail is intrastate business and subject to state

regulation."
In Pennsylvania Gas Co. v. Public Service Commission of New York,

252 U. S. 23, a Pennsylvania corporation piped gas into New York
and there distributed it at retail through its own mains. The Court
held that while the sales thus made to consumers were interstate com

merce, yet the state might regulate the rates on such sales in the
absence of congressional regulation. The supplying of consumers was

held to be essentially a "local business," the national aspect of the
shipment of gas having come to an end. In other words, the regula
tion by the state in this case was an "indirect burden'7 on interstate

commerce, and so was valid in the absence of national action.
In Pennsylvania v. West Virginia, 262 U. S. 553, the Court held

unconstitutional a West Virginia statute impeding the shipment of
natural gas from that state to Pennsylvania and Ohio. Mr. Justice
Van Devanter, speaking for the Court, said:
"Natural gas is a lawful article of commerce and its transmission

from one state to another for sale and consumption in the latter is
interstate commerce. A state law, whether of the state where the

any one other than the obligee named herein; and the obligation of

gas is produced, or that where it is to be sold, which by its necessary
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operation prevents, obstructs or burdens such transmission is a regu
lation of interstate commerce�a prohibited interference."1
These conclusions, then, may fairly be drawn from the cases :

1. The interstate transmission of electricity stands on the same foot

ing, in regard to state regulation, as the interstate shipment of gas.
Public Utilities Commission v. Attleboro Co., supra.

2. Sales of a commodity produced in one state, to distributors in
another state, may not be regulated as to charges by either state.
Missouri v. Kansas Gas Co., supra.

3. Where a commodity produced in one state is sold and distributed
to consumers in another state, it is subject to regulation as to rates

in the state where so distributed, in the absence of regulation by Con

gress. Pennsylvania Gas Co. v. Public Service Commission, supra.
It will be seen that the decision in the Attleboro case leaves the

interstate transmission of electric power in much the same position
as interstate highway traffic since the decision of Buck v. Kuykendall,
267 U. S. 307, where it was held that a state may not regulate the
business of interstate motor bus transportation. The position of the
Court undoubtedly frees these growing industries from a multitude of
vexatious state restrictions which would otherwise impede their
normal growth. On the other hand, as the Court pointed out in each
of the cases mentioned, the necessity for some regulation is apparent;
and the only source from which it can come, under these decisions, is
the Federal Government. It will be interesting to observe whether
a uniform national system of regulation of the electric power and
motor-bus industries can be worked out without encroachment on the

legitimate powers of the states, and without a further enlargement of
the Federal bureaucracy. H. L. W.

CONTRACTS�Construction Bond Enforcible by Third Party Bene

ficiary.
A board of education entered into a contract with a construction

company to construct a school building. The contract provided, among
other things, that the contractor should provide and pay for all labor
and materials necessary for the execution of the work, and that it
should furnish a guaranty company's bond "to guarantee the faithful

performance of the contract and the payment of all subcontractors and
labor and material bills." The bond was required by a statute of the
state.
Pursuant to the requirement of the contract the contractor executed

a bond with the defendant as surety. This bond incorporated the pro
visions of the contract into it and also provided that "no right of action
shall accrue upon or by reason hereof, to or for the use or benefit of
the surety is and shall be construed strictly as one of suretyship only."
The contractor defaulted in the performance of the contract, and the

1 See interesting note to this case in 32 A. L. R. 331.
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board of education applied the amount remaining in its hands after

paying for the completion of the contract on the claims for labor and

materials. These claims were duly assigned to the board, which then

sued to recover on the bond. Held, that the board of education, as

assignee of the claims of the laborers and material men, could recover;
and that the provision limiting a right of action to the obligee was

void because contrary to the statute and to public policy. Hartford
Accident & Indemnity Co. v. Board of Education of District of Beaver
Pond, in Mercer County, W. Va., 15 P. (2d) 317 (1926).
In its decision the court pointed out that, under the law of the state,

public buildings were not subject to liens created under the mechanic's
lien statute and that the evident intention of the section of the code,
requiring a bond from the contractor, was to protect those furnishing
labor and materials on public buildings in lieu of the protection
afforded by the lien statute in other cases ; that the bond must be con

strued in the light of this statute, and that, when so construed, it
became clear it guaranteed the payment of the claims of laborers and
material men.
This construction of the West Virginia statute is in harmony with

the view of the United States Supreme Court, as expressed in the

cases: Illinois Surety Co. v. John Davis Co., 244 U. S. 376 (1916), and
Hill v. American Surety Co., 200 U. S. 197 (1906), and with the view

of the supreme courts of North Carolina and Ohio, in Standard Elec
tric Time Co. v. Fidelity and Deposit Co. of Maryland, 132 S. E. 808

(1926), and Royal Indemnity Co. v. Day & Maddock Co., 113 Ohio St.
�

, 150 N. E. 426 (1926). Said Justice Brandeis (construing the Fed
eral statute) in III. Surety Co. v. Davis Co., supra:
"Decisions of this court have made it clear that the statute and

bonds given under it must be construed liberally, in order to effectuate
the purpose of Congress as declared in the act. In every case which
has come before this court, where labor and materials were actually
furnished for and used in part performance of the work contemplated
in the bond, recovery was allowed * * *. Technical rules other
wise protecting sureties from liability have never been applied in pro

ceedings under this statute."
The courts of North Carolina and West Virginia adopted similar

views.1 The Ohio court, in the Royal Indemnity Co. case, held that
under the statutes of that state sureties on a contractor's bond were

Accord: Ideal Brick Co. v. Gentry (N. C. 1926), 132 S. E. 800;
Southern Surety Co. v. Dawes (Ga., 1925), 130 S. E. 577. In South
western Portland Cement Co. v. McElrath Construction Co. (1925),
11 Fed (2d) 910, the U. S. District Court held that a company failing
to receive payment for materials furnished a contractor for state road
construction might recover on the contractor's bond in an action in
its own name. See also, Chicago Bridge & Iron Works v. Walker

(Okla., 1926), 251 Pac. 478; Southwestern Portland Cement Co. v.

Williams (N. Mex., 1926), 251 Pac. 380.



NOTES ON RECENT CASES 351

liable for such labor and material as would be subject to a mechanic's
lien on a privately owned building, but declined to extend the right
of recovery to "tools, machinery, and appliances used in the construc
tion of the building."
In the absence of statutory enactments, the decisions, construing the

rights of the subcontractor, laborer, or material man to recover upon
a contractor's bond against his sureties, are not in accord. The diffi

culty is fundamental. The common law in some jurisdictions, as in

England and Massachusetts, denies a person not a party to the con

tract, or in privity with the parties, any right of action for damages
in event of its breach. In the majority of American jurisdictions,
however, it is well recognized today that a third person for whose
sole benefit others make a contract may, under certain circumstances,
recover upon it against the party who defaults in performing the
beneficial covenant. In most cases of private owners, as Mr. Williston

points out (Contracts, Sec. 372), the fulfilment of the promise by
the contractor operates to discharge a liability of the owner of the

building, whose building would be liable to satisfy the liens given by
the law to workmen and material men; and it can not, therefore, be
inferred that the promisee requires the promise in order to benefit
such creditors of the contractor. The natural inference is that his

object is to protect himself or his building.2
When, however, the owner of the building is a municipality, or

county, or state, such inference can not so readily be justified, especi
ally when mechanic's liens may not be filed against "the buildings of
such owners. Thus it is that in the majority of American jurisdic
tions, when the contract provides, expressly or inferentially, that the
claims of such parties shall be satisfied and the public authorities
without statutory direction require the contractor to execute such a

bond, the courts permit the laborers and material men to recover. In

many of the cases the courts have discovered a moral duty or obliga
tion on the part of the obligee to assure the compensation of such third

parties; in others, the courts have held that the power to take such
a bond is an incident to the power to construct the public work by
contract, and that statutory authority for the latter is, by implication,
statutory authority for the former. These views are well illustrated
in Knapp v. Swaney, 56 Mich. 345, and School Dist. ex rel. Koken Iron
Works v. Livers, 147 Mo. 580. In a few of the states relief has been
denied to workmen and material men on the ground that the construc

tion of the particular bonds would not justify the holding that the
object of the bonds was to benefit creditors of the contractor. Cf.

Buffalo Cement Co. v. McNaughton, 156 N. Y. 702. While this case

is still the law in New York, it is worthy of mention that the Supreme
Court of that state, in the very recent case of H. R. Moch Co., Inc. v.

2 See, however, St. Paul Foundry Co. v. Evenson (Minn., 1927), 211
N. W. 834, allowing money by material man on contractor's bond to

private owner.
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Rensselaer Water Co., 127 Misc. Rep. 545, 217 N. Y. Supp. 426 (1926),
has so extended the doctrine of Lawrence v. Fox as to allow a resident,
whose property has been destroyed by fire because of the company's
breach of contract to furnish fire protection, to recover on a contract
between the city and the company. It may be that the time is at hand
for the higher court to look at the right of the material man and
laborer in a different light. D_ L. S.

INTERNATIONAL LAW�Immunity of Foreign Government Owned
Commercial Vessels.

The Pesaro was a vessel engaged in the carriage of merchandise for
hire between Italian ports and the ports of other countries. She was

owned, possessed and controlled by the Italian Government and was

so employed in the service and interest of the whole Italian Nation,
as distinguished from any individual member thereof, private or offi
cial. A libel in rem was brought against her on a claim for damages
arising out of a failure to deliver certain artificial silks accepted by
her at a port in Italy for carriage to a port in New York. The Italian
Ambassador to the United States appeared and on behalf of the
Italian Government specially set forth that the vessel at the time of
her arrest was owned and possessed by that government, was operated
by it in its service and interest, and therefore was immune from
process of the courts of the United States. The lower court sustained
the plea of immunity and entered a decree dismissing the libel
for want of jurisdiction. The libellants appealed to the United States
Supreme Court. Mr. Justice Van Devanter on the authority of The

Exchange,2 an American decision of international repute,2 affirmed the
decree. (The Pesaro, 46 Sup. Ct. 611.)1
The decision is manifestly sound. The independence and equality

of a state demand that it be exempt from any burden to which it does
not consent.4 English admiralty courts by successive decisions have
come to recognize that all government-owned ships, whether used for
military, political or commercial purposes, are in time of peace, as well
as of war, immune from seizure.5 This immunity still exists where
the ship is requisitioned by the sovereign,' and under its control when
the tort occurs.' The immunity follows the vessel into private hands."
But where the owners derive a real benefit from the tort, they are

1 Decided on June 7, 1926.
' 7 Cr. 116, 3 L. Ed. 287 (1812).
8 The Parlement Beige, L. R. 5 P. D. 197 (1879).
* Feraud-Giraud, Etats et Soverains devant les Tribunaux Extran-

gers, Paris.
6 The Jassy, 1906 Prob. Div. 270.
"The Broadmayne, 1916 P. 64 (C. A.).
' The Sylvan Arrow, 39 T. L. R. 655 (1923).
8 The Tervante, 1922, p. 206.
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liable despite the fact that the ship was requisitioned by the sover

eign.*
The preceding paragraph exemplifies the logical conclusion to which

the English courts have followed the doctrine of the immunity from
suit of a foreign sovereign or his instrumentalities. The doctrine is
an ancient one and from its age has come to be recognized as a cus

tomary law. The courts of all nations, therefore, should show to it
the respect that is its due, and should employ the utmost discretion
in refusing to apply it when such application is suggested by the

foreign state. In his Politics Aristotle states that customary laws
have intrinsically more force, and pertain to more important matters
than written laws.10 Pindar, as quoted by Herodotus," says that "cus
tom is the king of all things." "To interfere with the independence of
other sovereigns is a wrong, unless it can be shown that there are

rights or duties which have priority over the duty of respecting inde

pendence. Self-defense is universally admitted to be such a right
* * * whether there is any other right or duty which has this

priority is eminently doubtful." Hall's Treatise on International Law,
p. 65.

This immunity may be waived by the express consent of the sover

eign." That is to say, he may consent to being made defendant in a

suit. But the relief which a litigant asks against the state must not
be too foreign to the purpose for which it appeared.13 A minister or
ambassador can not personally waive this immunity, as it is the

sovereign's immunity and not that of the representative.14 The sover

eign may also waive his right to immunity from the laws of a friendly
jurisdiction by coming into its courts as plantiff and prosecuting a

suit. When he does this, he is subject to the ordinary rules of court
as to costs, counterclaims,15 cross-actions 16 and procedural law in gen
eral.1' The court will even sanction a discovery against a sovereign if
he so submits to its jurisdiction.18
The question raised by the case of The Pesaro, supra., had never be

fore been presented to the United States Supreme Court. The direct,
yet pleasing manner in which it was answered bespeaks the courtesy
and dignity for which it is known. In the lower Federal courts, how-

9 The Meandros, 41 T. L. R. 236 (P.) (1924).
10 Pol. iii. 16, 9.
"Herodotus, iii. 38.
12 Richardson v. Fajardo Sugar Co., 241 U. S. 44, 60 L. Ed. 879.
u South African Republic v. Cie. Franco-Beige, 1898, 1 Ch. 190.
14 United States v. Benner, 1830, Fed. Cas. No. 14,568.
15 The Kingdom of Norway v. Fereral Sugar Refining Co., 286 Fed,

188, 193.
16 Spain v. Oliver, 14 Fed. Cas. No. 7813, p. 572.
17 Costa Rica v. Erlanger, L. R. 3 Ch. D. 62.
18 Rothschild v. Portugal, 3 Y. & C. Exch. 594 (1839).
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ever, there had been some diversity of opinion on the question. During
the late war immunity was granted to requisitioned ships of our

Allies ;u after the war this immunity was not allowed.20 A state court

refused to allow an action against a foreign railroad owned and oper
ated by a foreign sovereign, the revenue from which constituted

part of the public funds of the country. The action was an attempted
damage suit for negligence.21 However, the principal case announcing
the opposite view is The Pesaro,22 a case decided in the District Court
of New York on October 1, 1921. The decision was appealed to the

Supreme Court and was affirmed merely because the suggestion of

immunity was not presented through the proper channels. The court

in that case seemed to think that an application of the doctrine of

immunity, where the libelled vessel of the sovereign was carrying on

a purely commercial function, would be far-fetched and unreasonable.

They considered it, to quote from a treatise on the subject,23 "a far

cry from the usual understanding of the functions of sovereignty, for
many years confined to police and the administration of justice, to
the operation of tramp ships in competition with business corpora
tions." This contention is sufficiently answered by Mr. Justice Van
Devanter in the later Pesaro case when he says : "We know of no inter
national usage which regards the maintenance and advancement of
the economic welfare of the people in the time of peace as any less a

�public purpose than the maintenance and training of a naval force."

Even if we disregard this refutation by Mr. Justice Van Devanter
and allow the reasoning of the District Court of New York to stand
as a truth, the decision will still fail to hold water. By ancient custom
a foreign sovereign is granted a broad immunity when he or his

possessions are within the jurisdiction of a friendly nation. This

immunity is granted by the friendly nation. It is not an immunity
that is created by our courts. It exists outside of and beyond our

courts. Therefore, if this immunity is beyond their pale and is as

essentially foreign to them as is the foreign state, by what authority
may they assume a power to limit it? Hough, J., in The Maipo,2* says:
"Obviously the matter is one demanding general international agree
ment to establish a reasonable substitute for the broad yielding of

jurisdiction by the territorial sovereign. In the meantime, any restric
tion of the existing right of exemption is hardly a matter within the
discretion of the courts."

L. T. M.

"The Roseric, 254 Fed. 154 (N. J. 11/22/18).
20 The Beaverton, 273 Fed. 539 (N. Y. 7/28/19).
21 Mason v. Intercolonial Rwy. of Canada, 197 Mass. 349, 83 N. E. 879.
22 277 Fed. 473.
23 The State as a Party Litigant, by R. D. Watkins, p. 189.
24 259 Fed. 367.
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MUNICIPAL CORPORATIONS�Validity of Assessments on Front
age Basis.

In Johnson et al. v. Rudolph et al., Com'rs., 16 Fed. (2d) 525, de
cided by the Court of Appeals of the District of Columbia in Decem

ber, 1926, the vexed question of the validity, under the provisions of
the Federal Constitution, of special assessments imposed according
to the "front-foot rule," has been carefully examined, and the opinion
of the court, speaking through Justice Van Orsdel, presents a very
thorough and instructive review of authorities on the subject.
The case arose upon a bill filed by property owners to quash a

special paving assessment made under the provisions of the Act of
July 21, 1914, 38 Stat. 517, 524, authorizing a portion of the cost of
resurfacing or paving streets or roads in the District of Columbia to
be charged against abutting lands according to frontage; and under
the further provisions of the Borland amendment of September 1,
1916, 39 Stat. 776, the pertinent section of which is as follows : "Pro
vided, That the advertisement by publication of the commissioners'
intention to do such work and the formal hearing in respect thereto
required by law as to alley and sidewalk improvements shall not be
required as to roadway improvements." The complainants owned a

tract of land comprising some 46 acres in the neighborhood of Rhode
Island Avenue and Fourteenth Street, Northeast, in the city of Wash
ington. Although the complainants' property was used as farm land
this section of the city contained for the most part improved property,
provided with water, gas, electricity, sewerage, and street car service;
and Rhode Island Avenue, along which the street car line extended,
was a main thoroughfare from the heart of the city to the District

Line, where it connected with a highway to Baltimore. However,
owing to the diagonal course of Rhode Island Avenue, many irregular
triangular blocks were created, varying greatly in depth. The result
was that one block owned by the complainants, while fronting 200
feet on Rhode Island Avenue, ran in depth from 1 to 50 feet only;
whereas a neighboring block, owned by another person, had a frontage
of 286 feet on the same avenue, with a depth ranging from 261 to 326
feet. Nevertheless these two properties, so obviously disproportionate
in value, were taxed in such a manner that the smaller, containing
less than one-sixteenth the area of the other, was charged with ap

proximately five-sevenths the amount of the assessment on the larger
lot.

Other portions of the complainants' property suffered similarly from
the assessment, and it was upon this fact alone that they based their
contention that the assessments on the frontage basis were arbitrary,
unequal, and discriminatory in the particular case. As the court

observed, "The legality of this method of assessing taxes for local
improvements, against property facing on streets which divide uniform

city squares, is not questioned when applied to property of substan-
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tially uniform depth and of comparatively equal value, and when the
assessments are not in excess of the benefits."
The court, on the authority of Gast Realty Company v. Schneider

Granite Company, 240 U. S. 55, held that where, as in the present
case, an assessment, fixed upon an arbitrary basis and imposed with
out regard to the relative size or value of the property taxed or the
relative benefit received, results in an unequal burden upon property
owners who have had no opportunity for a hearing, those property
owners are entitled to relief; and it accordingly quashed the assess

ment. It was held to be competent, in cases of assessments made under
statutes conferring general discretionary powers upon the local au
thorities for the paving or repair of streets, to inquire into the matter
of discrimination and inequality and the approximate accord between
the assessment and the benefits derived by the property owners from
the improvement. Such cases are to be distinguished from those in
which the legislature, instead of conferring a discretion, passes a

statute specific in its terms, constituting a legislative determination
that certain property will be benefited by the proposed improvement.
The effect of this latter type of statute is exemplified in Wight v.
Davidson, 181 U. S. 371.

Counsel for the District relied chiefly upon the case of Parsons v.

The District of Columbia, 170 U. S. 45, where an assessment of $1.25
per front foot was authorized by Congress for the laying of water
mains in the District, no notice or hearing being provided for, and the
Supreme Court sustained the levy. But that case was distinguished
from the present one on the ground that the laying of water mains
is a local improvement almost solely beneficial to adjoining property
and so presents a more appropriate case for assessing costs against
abutting owners than does the paving or repair of a main boulevard
which benefits the community as a whole as well as those adjacent to
the avenue; and also on the ground that the prescribing a specific
amount as the rate of assessment warrants the presumption that the
legislature fixed the rate after full consideration of all the circum
stances. Indeed, in view of this fixing of the rate and of the nature
of the improvement and the uniformity of benefit to be anticipated,
the statute would seem to amount to "a legislative adjudication con

cerning a particular place and a particular plan," in spite of the fact
that general terms were employed.
Brandenburg v. District of Columbia, 205 U. S. 135; Martin v. Dis

trict of Columbia, 205 U. S. 135, 139; and White v. City of Tahoma,
109 Fed. 32, seem fully to sustain the present decision.
The authorities generally seem agreed that the imposition of special

assessments to cover the cost of local improvements is to be regarded
as an exercise of the taxing power ; that sueh assessments are justified
only to the extent that they correspond with benefits conferred; and
that in so far as a special assessment substantially exceeds the special
benefit wrought by the improvement, it constitutes a taking of prop-
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erty without due process of law. (See authorities cited in Norwood v.

Baker, 172 U. S. 269). But in the determination of the question, when
a special assessment is to be considered in excess of the benefits, there
is a division. The Federal rule appears to be that the mode of assess
ment prescribed by the legislature will be presumed to equalize special
burdens and special benefits, where inequality and discrimination do
not clearly appear in the terms of the statute. French v. Barber

Asphalt Co., 181 U. S. 324; Houck v. Little River Drainage District,
239 U. S. 254, 262. And it is firmly established by the French case

that this presumption will be indulged even in the case of an assess

ment upon the "front-foot rule," where no preliminary hearing is
allowed ; the apparent doctrine of Norwood v. Baker, supra, that a law
imposing assessments according to frontage is invalid unless provision
is made for a hearing as to benefits, being thus modified. But the

presumption will be overthrown where the statute is of such a charac
ter that no reasonable presumption exists that substantial justice
generally will be done and there is probability that the parties will
be taxed disproportionately to each other and to the benefits conferred,
and relief will be granted to a person suffering unequal taxation
under such a law. Martin v. District of Columbia, supra.
Among the states Alabama seems to hold that the legislature may

authorize assessments on the frontage basis without regard to bene

fits. Montgomery v. Moore, 140 Ala. 638. New York, in the case of

People v. Lawrence, 41 N. Y. 123, adopted the rule that the legislature
had absolute power to determine how taxation should be apportioned,
and that even the greatest abuses could be redressed by legislative
enactment alone; but in Gordon v. Cornes, 47 N. Y. 608, the rule was

modified and certain forms of confiscatory taxation were recognized
as entitling the victims to relief through the courts. Many states,
including Arkansas (Stiewel v. Fencing Board, 70 S. W. 308) ; Georgia
(City of Atlanta v. Hamlein, 23 S. E. 408) ; Illinois (City of East St.
Louis v. Illinois Central R. R. Co., 87 N. E. 407); Massachusetts

(White v. Gove, 183 Mass. 333) ; Nebraska (Wead v. City of Omaha,
102 N. W. 675) ; New Jersey (State, Baldwin pros. v. Fuller, 39 N. J.

Law 576) ; and Ohio (City of Dayton v. Bauman, 64 N. E. 433), hold
distinctly that special assessments which exceed special benefits are

unconstitutional and void, and that the courts have power to determine

when such excess exists. In Georgia the judgment of the legislature
is declared to be generally conclusive as to benefits; but relief will

nevertheless be granted in special cases. A number of other states go

still further, and hold that the property owner against whom a special
assessment is made is entitled to a hearing as to benefits, and that

any attempt to impose such an assessment without granting a hearing
violates due process. This group includes Indiana (Harmon v. Bolley,
187 Ind. 511) ; Texas (Hutcheson v. Storrie, 51 S. W. 848), and Vir

ginia (Violett's Heirs v. Alexandria, 92 Va. 561).
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The practice of collecting the costs of street improvements by assess

ments according to frontage against abutting owners, under general
statutes, has been strongly condemned, on the ground that repairs of

public streets are not local improvements beneficial chiefly to the

adjoining property, but are public improvements affecting the entire

community, for which one person should not be burdened more than
another. See Cooley on Taxation, 3rd Ed., 1224. However, the rule
seems deducible from the cases that, although they may be objection
able in theory, assessments of this type will be upheld where they are

not manifestly unjust in their results.

It is to be noted in this connection that the findings of state courts

as to the validity of assessments imposed by authority of their respec
tive legislatures are conclusive upon the Supreme Court of the United

States, except where the assessments are challenged as being con

fiscatory and in violation of the Fourteenth Amendment. Hibben v.

Smith, 191 U. S. 310. It is also to be remembered, as stated in David
son v. New Orleans, 96 U. S. 104, that where a tax or assessment is

imposed upon property for any public use, and the laws authorizing
such tax or assessment "provide for a mode of confirming or contesting
the charge thus imposed, in the ordinary courts of justice, with such
notice to the person, or such proceedings in regard to the property,
as is appropriate in such proceedings, it can not be said to deprive the
owner of his property without due process of law," however obnoxious
it may be on other grounds.

B. F.
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LUNCH AND RESTAURANT

J. S. WATTS, Proprietor
600-602 E STREET N. W. PHONE FRANKLIN 2418

THE OLD EBBITT BUFFET
1*27 F STREET N. W. WASHINGTON, D. C.

HOME OF G. U. LAW STUDENTS
A. R. LOFSTRAND FRANKLIN 10466

�4

Block from White House WASHINGTON, D. C

"Famous for Food"
HOTEL OCCIDENTAL

and RESTAURANT

Three Room Suites with Bath, $6 up
GUS BUCHHOLZ & SON, Proprietors Telephone Main 6467

Please mention the Journal when dealing wltk oar tulrertieers



RANSDELL
INCORPORATED

Makers of

FINE PRINTING

Creators of

DIRECT ADVERTISING

PUBLISHERS

13 1 5 C Street N. W.

Washington, D. C.

Main 3081-3082-1661

THE STOGKETT-FISKE COMPANY
INCORPORATED

COMMERCIAL STATIONERS
919 E Street N. W. Washington, D. C.

Please mention the Journal when dealing; with am adTertisers



L. C. SMITH & BROS.
TYPEWRITER CO.

Factory and Executive Offices

at Syracuse, N. Y.

TYPEWRITERS
�for Law Students

No Typewriter is so well adapted for legal work as

the "SILENT SMITH"

We are in a position to place a reconditioned No. 8

L. C. Smith Machine, late model, in good running order,
in your home subject to your approval, and at a price
that you can afford, viz : $35.00 net cash, or $37.50 on

terms as follows : $7.50 cash, balance in monthly pay
ments of $3.00 per month. This machine is not a new

one, but it will give you many years of good service.

SPECIAL RENTAL RATES TO STUDENTS
One month, $3.00 ; Three months, $8.00 ; Four months, $10.00

L. C. SMITH & BROS.
TYPEWRITER CO-

MILLS BUILDING PHONEMAIN 411-412

17th and G Streets N. W., Washington, D. G.

Please mention the Journal when dealing: with our advertiser!



�STAMUSNED

^^OJTHINC,
HWISOK AVENUE COR. PORTY-FOURTH STREET. N. Y.

Clothes and Accessories

for Spring
The next visit of our Representative to

The Mayflower

will be on May 19, 20, and 21

Sendfor Brooks's Miscellany

BOSTON PALM BEACH NEWPORT
UTTLC �Ull*IN� Pi�I* BUIkOINO AUDRAIN BUILOMM

RANSDELL
INCORPORATED

Makers of

FINE PRINTING

Creators of

DIRECT ADVERTISING

PUBLISHERS

13 1 5 C Street N.W.

Washington, D. C.

Main 3081-3082-1661

Please mention the Journal when dealing with our advertisers
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s

GEORGETOWN
UNIVERSITY

The School of Law

Three-year course in the morning
hours leading to the degree of
Bachelor of Laws.

Four-year course in the late after
noons, leading also to the degree
of Bachelor of Laws.

One year post graduate course

leading to the degree of Master of
Laws or Master of Patent Law.

Sessions of classes commence at
9.00 o'clock A. M., and at 5.10
o'clock P. M.

For further information apply to

Geo. E. Hamilton, LL.D., Dean
GEORGETOWN LAW SCHOOL

Washington, D. C.

Please mention the Journal when dealing with our advertisers
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