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By WALTER H. SAUNDERS

TREMENDOUS economic loss has occurred in the past
through strikes and lockouts, which loss has been ap

portioned, in varying degrees, between the employer, the
employee, and the general public, the innocent victim. The
total loss, for the years 1916 to 1923, inclusive, according to
the report of the Committee on Industrial Relations of the
National Association of Manufacturers, in 1924, is the
staggering total of $12,522,203,356, of which approximately
five-sixths, or $10,303,188,865 was borne by the general
public. These figures are necessarily an estimate, but a loss
of over a billion and a half dollars a year for a period of
eight years from labor disturbances in this country, ap
proximately one-half the total annual cost of our National
Government, ought to challenge the best constructive

thought of manufacturers, labor leaders, the general public
and the bench and bar, because the courts in the last analysis
must settle many of these controversies.
In the space of the past three years, not less than two

hundred decisions have been rendered, affecting employers
and employees, and no attempt will be made to review all
of them. An effort will be made to classify some of the
general principles announced by these decisions with ref
erence to typical cases. The Federal cases will be treated
first, and at some length, since they establish a uniform
national system; then, briefly, the State cases. The dis
cussion will be confined to the period covering the past three
years, except when necessary to refer to an earlier case, to
illustrate, or to give the genesis of the doctrine. The Fed
eral judges are appointed for life and the state judges, with
few exceptions, are elected by popular vote, having first
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been nominated in the open primary, which has proved the
Nemesis of Democracy. The "firm tenure in office" ad

vocated by Thomas Jefferson, as essential to a stable judi
ciary, no longer exists in the state courts.

I. THE FEDERAL DECISIONS

Jurisdiction in the Federal Courts of labor controversies

depends either upon combinations in restraint of inter
state commerce in violation of the Sherman Act, where the

citizenship of the parties is immaterial, or upon diverse

citizenship, by which is meant that plaintiffs and defendants
are citizens of different States. In the latter class of cases,
the Federal Courts have jurisdiction in strike cases inde

pendently of any kind of restraint of interstate commerce

under the Sherman Act; but the provisions of the Sherman
Act in such case do not apply. It may be stated generally
that any combination, or conspiracy, in substantial restraint
of interstate commerce violates the Sherman Act; for in
stance, sabotage of a railroad engine, engaged in interstate

commerce, is a violation of the Sherman Act, where done

pursuant to a conspiracy to restrain interstate trade by
disabling locomotives engaged therein.1
The famous Danbury Hatters case,2 applying the Sher

man Law, prohibiting monopolies, to a national boycott, de
clared by the Hatters' Union against a Danbury hat manu
facturer, was the origin of the doctrine of freedom of con
tract in industrial relations, which has, on the whole, been
followed by the Federal Courts. This decision, though
often criticized, is still the undoubted law of this country,
and it is submitted, will remain the law, because inherently
just and fair.
The Federal case which has attracted more attention

than any other within the past few years, has been the
celebrated case of Coronado Coal Company v. United Mine
Workers et al, 259 U. S. 344. This case originated in
Arkansas and grew out of a coal miner's strike in the west-

1 U. S. v. Williams, U. S. Circuit Court of Appeals, 5th Circuit,
Dec. 1, 1923, 295 Fed. 302.

3 Loewe v. Lawlor, 208 U. S. 274, decided in 1908.
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em part of that State. Plaintiffs claimed that the defend
ants, the Local Union, its members, and the national organi
zation, the United Mine Workers of America, had entered
into a conspiracy to destroy its coal business, which was

largely interstate commerce, in violation of the Sherman
Act. It was averred that, pursuant to this conspiracy, a

strike was called and the mines of plaintiff were shut down.
Subsequently, plaintiff sued defendants for treble damages
under the Sherman Act. Judgment was recovered for a

very large sum of money, and, after the affirmance of this

judgment without interest, by the United States. Circuit
Court of Appeals for the Eighth Circuit, 258 Fed. 829,3 the
case went to the United States Supreme Court. That court,
in an opinion by Mr. Chief Justice Taft,4 reversed the judg
ment of the lower court on the ground that there was no

evidence showing that the United Mine Workers of America
was responsible for the strike at plaintiff's mines, which
was described in the opinion as "local in its origin and

motive, local in its waging, and local in its felonious and
murderous ending." The Court held, under the record, as
then made, that the stoppage of production in the coal mines
affected by the strike, was a local matter and not in re

straint of interstate commerce; that the purpose of the
strike, as shown by the evidence, was not to restrain inter
state commerce, but that such restraint was incidental to
the strike and not its true purpose. The Court pointed out
that under the constitution and by-laws of the United Mine
Workers, each Local Union had full jurisdiction as to its
local strike, and, therefore, under the record, there was no

element of national conspiracy, the direct and immediate
effect of which would be to restrain interstate commerce.

This distinction will, hereafter,, be emphasized in the case

of Con P. Curran Printing Company v. Allied Printing
Council et al., decided on March 7, 1923, by the United
States District Court in St. Louis.5
The Coronado case was reversed and remanded for a new

3 Earlier decision in this case 235 Fed. 1.
4 259 U. S. 344.
* Unreported.
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trial. At this trial the Court directed a verdict in favor

of defendants and plaintiff took an appeal to the United
States Circuit Court of Appeals, Eighth Circuit. There the

judgment was affirmed,6 and the case was then again
brought to the United States Supreme Court. The Supreme
Court, in a decision rendered in June, 1925,7 held that under
the record, as made at the second trial, there was ample
dvidence to show that the Local Union had entered into a

conspiracy in restraint of interstate commerce, in calling
and conducting the strike against plaintiff's mines, and the
action of the lower court in directing a verdict in favor of
the Local Union was reversed and the case remanded for a

new trial. The effect of the second decision in the Coronado
case is to limit the scope of the decision on the first appeal
and the Supreme Court again announces on the second ap

peal the settled law of that tribunal in regard to conspiracies
in restraint of interstate commerce, resulting from strikes.
In the case of United Leather Workers' International

Union et al v. Herkert & Meisel Trunk Company et al., de
cided by the United States Supreme Court in 1924 (265
U. S. 457), the Court held, following the first Coronado de

cision, that, while the effect of a strike of trunkmakers in
St. Louis, accompanied by vigorous picketing, was to stop
production in the factories and prevent the shipment of
trunks in interstate commerce, still this was not a con

spiracy in restraint of interstate commerce, because the
purpose of the strike was local and the stoppage of inter
state shipment was incidental. Three of the Justices dis
sented and their dissent -seems to have borne valuable fruit
in the second Coronado decision. The second Coronado
decision shakes the authority of the Herkert & Meisel de
cision.
In discussing Federal labor cases, a brief reference will

be made to the Clayton Act, passed by Congress, practically
without a dissenting vote, on October 15, 1914. This act
regulates the issuance of injunctions in strike cases, where
the controversy is between the employer and his own em-

�300 Fed. 972.
'268 U. S. 295.
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ployees, permits peaceful picketing, a primary boycott and
other peaceful methods on the part of employes in certain

cases, and provides the method of punishment for contempt
of injunctions issued thereunder. The word "peaceful" is
the golden thread running through the Clayton Act. The
late Mr. Samuel Gompers declared that this act was

"Labor's Bill of Rights," but the construction placed upon
it by the United States Supreme Court rudely shattered the
hopes of some of the labor leaders. They regarded it as

licensing lawless and violent picketing and stripping the em

ployer of the right to appeal to a court of equity for relief
by injunction. The judicial construction has been to the
exact contrary. The labor leaders also contended that the
Clayton Act legalized a secondary boycott. The Supreme
Court held to the contrary in the famous Duplex Printing
Company case.8 The Supreme Court pointed out that it
was never the intention of Congress under Sec. 6 of the
Clayton Act to legalize illegal picketing, or the sec

ondary boycott, or sympathetic strikes, or to extend the
provisions of the Clayton Act to labor disturbances not

involving a bona fide controversy between an employer and
his own employes. Enlightened labor leaders have now

acquiesced in these decisions.
A number of Federal Courts have held that picketing in

the absence of a legitimate strike (originating in a bona fide
controversy between employer and employes), is not legal
ized by Sec. 20 of the Clayton Act. Waitresses' Union, Local
2J/.9, v. Benish Restaurant, Inc., (U. S. Court of Appeals,
Eighth Circuit, 6 Fed. (2d) 568) .*

8 254 U. S., p. 443.

"Cf. United Tailors Company v. Joint Board of Amalgamated
Clothing Workers of America (Court of Common Pleas, Cuyahoga
County, Ohio, October 24, 1926), holding that picketing in the ab
sence of a dispute between an employer and his employees would be
enjoined and that valid employment contracts will be protected. To
the same effect L. Daitch & Co., Inc. v. Cohen (Supreme Court, Ap
pellate Division, N. Y., 217 Supp. 817). Exchange Bakery and Res
taurant, Inc., v. Rifkin (Supreme Court, Appellate Division, 215
N. Y. Supp. 753), adopting the same rule in the State Court, where
outsiders undertook to force a strike upon a restaurant employing
non-union help and were enjoined from picketing.
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In the case of Con P. Curran Printing Company v. Allied

Printing Council et al.,10 growing out of the strike ordered

by the International Typographical Union in May, 1921, to
enforce a forty-four-hour week and a closed shop, the
United States District Court at St. Louis in granting a

temporary injunction, pointed out that the strike was not
local in the sense used in the Coronado case, and that since
the strike was national in character, in fact, international,
because it extended to Canada, the direct effect of this strike
was to restrict the business of the struck shops so as to be
a restraint upon interstate commerce within the prohibition
of the Sherman Act. The Court pointed out that, unlike the
constitution of the United Mine Workers, discussed in the
Coronado case, the constitution of the International Typo
graphical Union forbade local strikes, and that the strike in
question was authorized and maintained by the Interna
tional Typographical Union. The Court held that a nation
wide strike, pursuant to a conspiracy, stopped the flow of
commerce in things printed throughout the whole Union,
and that such conspiracy constituted an appreciable inter
ference with interstate commerce which ought to be stopped
by the Federal Courts under the Sherman Act.

This decision is, in any event, a correct application of
the doctrine of the Coronado case, assuming the first de
cision in that case still stands. In this strike the Inter
national Typographical Union, in its official journal, stated
that it had spent over $18,000,000.00 in carrying on this
strike, and this will give some idea of the cost of a nation
wide strike to an International Union.
In the case of United States v. Brims, the Supreme Court

of the United States on November 22, 1926,11 held that a

combination and conspiracy between carpenter contractors,
manufacturers of millwork and carpenter union officials to
exclude the use of non-union made millwork from Interstate
Commerce was a violation of the Sherman Anti-Trust Act,
and a conviction was sustained.

"Unreported.
"Advance Opinions No. 4, December 15, 1926, page 195.
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In the case of Bedford Cut Stone Co. et al. v. Journeymen
Stone Cutters' Association, et al, decided April 11, 1927,
the United States Supreme Court on certiorari reversed a

decision of the Circuit Court of Appeals of the Seventh

Circuit, which affirmed a judgment of the Federal District
Court of the District of Indiana. The opinion, written by-
Mr. Justice Sutherland, citing the Brims case, supra, held
that the act of the General Stonecutters' Union, in directing
its members not to handle nonunion or rival products
largely shipped in interstate commerce, was an obstruction
of interstate commerce and in violation of the Anti-Trust
Laws. An injunction was directed against the Stonecut
ters' Union, in favor of the Bedford Cut Stone Co. and

twenty-three other cut stone manufacturers.11*

The United States Supreme Court on Nov. 22, 1926, in the
case of Anderson v. Ship Owners' Association of the Pacific
Coast, held that ship-owners, engaged in interstate com

merce, violated the Sherman Anti-Trust Law, when they
combined to employ only seamen mutually approved by
them, and reversed both the District Court and the United
States Circuit Court of Appeals of the 9th Circuit, holding
to the contrary.
No attempt will be made to discuss the various combina

tions of employers alleged to be in restraint of interstate
trade. Some have been held legal and others illegal, de

pending upon the facts of the particular case. I do desire,
however, to refer to the case of Maple Flooring Association
v. United States (268 U. S. 563), and Cement Manufac
turers Protective Association v. United States (268 U. S.

588), decided by the United States Supreme Court
June 1, 1925, in both of which cases it was held that
a trade association which bona fide confines its activities to
the collection and dissemination of data as to distribution,
costs and prices in actual sales, is not a combination in un-

lla Also see Decorative Stone Co. v. Building Trades Council of
Westchester County (U. S. Dist. Court, N. Y., March 20, 1927),
holding that a union boycott of artificial stone because it is manu

factured outside a given territory can be enjoined as a conspiracy
against interstate trade.
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lawful restraint of interstate trade under the Sherman Act.
These two cases largely clarified the decision in the case of
the Hardwood Lumber Association, decided December 19,
1921, by the United States Supreme Court.12 Under these
two decisions legitimate trade associations have a large and
valuable field of usefulness. Neither courts nor statutes

will long stay the progress of inevitable economic laws.13

There have been a number of decisions in the Federal
Courts as to the jurisdiction of the Railroad Labor Board to
settle labor controversies with railroads subject to its

jurisdiction. The most noted of these cases is that of the

Pennsylvania Shop Crafts, known as Pennsylvania Railroad
System and Allied Lines, Federation No. 90, v. Pennsyl
vania Railroad Company, decided by the United States Dis
trict Court in Pennsylvania, (296 Fed. 220) by the United
States Circuit Court of Appeals, Third Circuit (1 Fed. (2d)
171), and by the United States Supreme Court (267 U. S.

203), all of which courts held that the Railroad Labor

Board, under the statute creating it, had no jurisdiction to
enforce a Union contract, and the Railroad had the right to
make its own contracts with its own employes. This de
cision largely abridged the powers of the Railroad Labor
Board and still further recognizes the fundamental theory
of American law that freedom of contract is essential and
that employer and employe should be permitted to adjust
their contracts without the intervention of a Governmental
Board ; usually an intolerable busy-body.

The case of Ex parte Grossman, decided by the United
States Supreme Court, 1925 (267 U. S. 87), held that the
President has the power to^ pardon for criminal contempt,
but not civil contempt. (1. c. III.) This decision is very

"American Column & Lumber Co. et al. v. United States, 257
U. S. 377.

13 Cf. State ex rel Barrett v. Carondelet Planing Mills Company
(Supreme Court of Missouri, 274 S. W. 780), holding that a planing
mill listing bureau, created to make all surveys on mill-work in St.
Louis for all members of the St. Louis Millmen's Association, is a

measure of economy and is not evidence of a combination in restraint
of trade under the Missouri Anti-Trust law.
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important, in view of the distinction between civil and
criminal contempts under the Clayton Act. In the case of
Reeder v. Morton-Gregson Company, 296 Fed. 785, U. S.
Circuit Court of Appeals, Eighth Circuit, the Court held
that a violation of a strike injunction under the Clayton
Act was a criminal contempt because it was the doing of an
act forbidden.14 At least two Federal courts have recently
held that the rule of the Brotherhood of Painters, discrim
inating against outside contractors and compelling them to

pay the highest scale of wages, obtaining at their residence,
is unlawful, because practically preventing outside contrac
tors from competing with the local contractors.
The Western Union Telegraph Company, engaged in in

terstate commerce, conducts an open shop. When attempt
ing to install telegraphic equipment in various buildings in

Chicago it was stopped by strikes called or threatened in
these buildings by the International Brotherhood of Electri
cal Workers, Local No. 134. In fact, at the new Union Sta
tion in Chicago a general strike of all the crafts employed
was threatened, if the Western Union was permitted to in
stall its equipment. Under these facts it obtained an in

junction in the United States District Court, Chicago,
against the Electrical Workers, 2 Fed. (2d Ser.) , 993, which
was affirmed recently by the United States Circuit Court of
Appeals, Seventh Circuit. (6 Fed. (2d) 444.)
In the case of Michaelson et al. v. United States, ex rel C.

St. P. M. & O. R. Co., decided by the Supreme Court of the
United States, October 20, 1924 (266 U. S. 42), the Court
held that the provision of the Clayton Act for trial by a

jury for contempt, for violation of orders in cases within
the purview of the act, where the conduct charged as con

temptuous is also criminal, is constitutional and is not an

unlawful infringement of the inherent power of the Court

to punish for contempt. This case settled a much mooted

proposition under the Clayton Act, as to which the lower

Federal Courts had differed.

14 Cf. Roth-Worsky v. Chicago Joint Board ( Appellate Court of

Ills., December 29, 1926; 240 111. App. 640), holding imprisonment
fo- civil contempt is valid, following 230 111. 174 and 256 111. 196.
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The United States Supreme Court, by declining to review

the conviction of train service crews, who deserted their

trains at Needles, California, during the shopmen's strike,
affirmed the judgment of conviction in those cases. The

defendants had clearly violated both the provisions of the
Federal Statutes in regard to the obstruction of the passage
of mails and also the provisions of the Sherman Act, for
bidding interference with interstate commerce. In the
case of Vandell v. United States, the United States Circuit
Court of Appeals, 6 Fed. (2d) 188, affirmed a conviction
under the Sherman Act for dynamiting the tracks of the
International Railway Company during the Shop Crafts
strike.

A number of State minimum wage laws, governing adults,
have been held unconstitutional by State Courts under the
decision of the United States Supreme Court (261 U. S.,
p. 525), holding the District of Columbia Minimum Wage
Law unconstitutional, and the Supreme Court has held the
Arizona Minimum Wage Law unconstitutional.15 Freedom
of contract would be a meaningless phrase, if such laws
should be sustained, and the day of socialism would soon

be at hand.16

In the case of Charles Wolf Packing Company v. the
Kansas Court of Industrial Relations, the United States
Supreme Court held on the first appeal, 262 U. S. 522, from
the Kansas Supreme Court, that so much of the order of
the Court of Industrial Relations as attempted to fix wages
in the meat packing business, violated the right of freedom
of contract protected by the Fourteenth Amendment, be
cause the business was not affected with a public use. Not
content with this decision, the Kansas Court of Industrial
Relations then endeavored to regulate the hours of labor
and the working conditions in the packing plant. A sec-

* Murphy, Attorney General, v. Saedell, 269 U. S. 530.
lsVid. also Connally v. General Construction Company, 269 U. S.,

page 385, holding that the Oklahoma statute requiring "Current rate
of per diem wages" shall be paid by the state, its contractors and sub
contractors, is unconstitutional for uncertainty and laek of due process
of law.
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ond appeal was taken to the United States Supreme Court
and the Court (267 U. S. 552) again reversed the Supreme
Court of Kansas, holding that the last order infringed the
liberty of contract and right of property guaranteed by the
due process of law clause in the Fourteenth Amendment.

One of the most interesting and important cases recently
decided in the Federal Courts is the case of O'Brien et al v.

Fackenthal, Receiver of the Central Metal Products Cor
poration, 5 Fed. (2nd Ser.) 389, United States Circuit Court
of Appeals, Sixth Circuit, May 15, 1925, affirming the judg
ment of the lower court. In that case it was held that a

jurisdictional strike for the purpose of inducing a breach
of contract, or for the purpose of perfecting a monopoly of
labor on certain work, is unlawful.17 Jurisdictional strikes
in the building trades have been the bane of existence of

many contractors. No matter what they did, they got into
trouble with one union or the other, and they were fre

quently crucified because they attempted in good faith to

carry out a contract permitting some particular union to do
the special kind of work required; as, for instance, the in
stallation of metal trim by the Carpenters' Union, when the
Sheet Metal Workers' Union claimed the exclusive right to
do such work. This decision will go a long way to remove

one of the most troublesome and exasperating features of
union controversy. Sympathetic strikes should be con

demned by all the courts, and a number of the larger unions
now forbid them. A sympathetic strike was held illegal
under the Clayton Act in the Duplex Printing Company
case, supra, by the United States Supreme Court. In the
case of Selden Brick Construction Company v. Local Union
No. 253 of the United Brotherhood of Carpenters and Join
ers of America (District Court of the United States Sep
tember 11, 1925), a sympathetic strike was enjoined and

the strike order was ordered to be rescinded. (� Fed. (2d)
�). The mandatory injunctive order issued in that case

"Vid. also Dahlstrona Metallic Door Co. v. Local No. 63 of the

International Union of Bridge, Structural & Ornamental Iron Work

ers U. S. D. C, April 17, 1926, � Fed. (2d) �

, involving jurisdic
tion of court on sole ground of diversity of citizenship.
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is rather unique. In the case of Columbus Heating & Ven

tilating Company v. Pittsburgh Building and Trades Coun
cil (District Court of the U. S., Feb. 9, 1927), the Court

held under the Duplex Printing Press case that a boycott of
heating and ventilating apparatus to force the manufac
turer to establish a closed shop, should be enjoined, and a

preliminary injunction was granted to that effect. The
result in the Metal Products case was achieved by Mr. Wal
ter Gordon Merritt, of New York, Assistant General Coun
sel of the League for Industrial Rights. This adds another
wreath to the laurels won by him in many a hard fought
union battle. As the just, fearless and brilliant champion
of industrial rights, he deserves the gratitude of manufac

turers, employes and the general public, all of whom have

profited by his victories.
In the case of Gitlow v. People of the State of New York,

(268 U. S. 652) , the United States Supreme Court on June

8, 1925, held that the New York Criminal Anarchist Statute

forbidding the exploitation of "the doctrine that organized
government should be overthrown by force or violence, or
by assassination of the executive head or of any of the
executive officials of government, or by any unlawful
means" was constitutional and did not violate the due

process of law clause in the Fourteenth Amendment as a

restraint upon freedom of speech.18 It seems inconceivable
that constitutional guarantees should protect anarchists

seeking to overthrow the Government, by violence and mur
der. This is a government of law and not of license, and
the right of freedom of speech does not mean the right to
teach treasonable doctrines.

In the cast of Curlee Clothing Company v. Amalgamated
Clothing Workers of America, tried in the United States
District Court, St. Louis, in September, 1925, the defend
ants raised the point that plaintiff formerly a Missouri cor

poration had, since the controversy began with its employes,
incorporated under the laws of another State in order to

15 To the same effect Charlotte Anita Whiting v. People of the State
of California, 269 U. S. 530, sustaining the Criminal Syndicalism Law

of California by dismissing writ of error for want of jurisdiction.
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confer jurisdiction upon the Federal Court, on the ground
of diverse citizenship. The proof showed that the company
had intended to take this step prior to any labor trouble,
and that such incorporation was not for the sole purpose of

conferring jurisdiction upon the Federal Court. The Court
ruled that plaintiff had the right to so incorporate and re

tained jurisdiction. The Court granted a temporary re

straining order, which is still in effect. In this case no

question of violation of the Sherman Act was involved, but
the Federal jurisdiction was sustained solely on the ground
of diverse citizenship.
In the opinion of the writer a bona fide reincorporation

under the laws of another state with complete transfer of
assets will confer jurisdiction upon the Federal Courts, ir
respective of the question of motive. A somewhat analogous
rule applies to the change of citizenship of the individual
from one state to another ; residence being largely a matter
of intention.

One of the great labor cases recently decided by the
United States Supreme Court, is the case of Dorchy v. Kan

sas, October 25, 1926,19 rendered by Mr. Justice Brandeis.
In this case the learned Justice forever shattered the ancient

fallacy that employees have the constitutional right to strike
with or without reason and for any purpose, good, bad or

indifferent. He points out that the right to strike, when ex

ercised for an illegal purpose, can be restricted by statute,
and that interference without just cause with the right to
carry on business is unlawful, and that a strike may be

illegal because of its purpose, though conducted in an or

derly manner, both at common law and under the Federal
Constitution ; that the purpose of the strike in this case was

to collect a stale claim of a fellow member of a labor union ;

and that the Kansas statute, declaring it a felony for an

officer of a labor union to wilfully use his power to call a
strike without a just cause, is constitutional, both under the
State Constitution of Kansas and the Federal Constitu-

u Advance Opinions, United States Supreme Court No. 2, Novem
ber 1, 1926, page 23 (71 L. ed. page�).



374 GEORGETOWN LAW JOURNAL

tion. The Court remarked : "Neither the common law, nor
the 14th Amendment confers the absolute right to strike."
In this case the Supreme Court reviewed its prior decisions
under the Kansas Industrial Court Act, two of which are

cited, supra. This case blazes the way for further legisla
tion, condemning illegal strikes, already condemned by the
courts.

Experience has proved that Federal injunctions are more

effective than State injunctions. All injunctions, whether
Federal or State, should be fairly enforced, and thereby the
dignity of the Court and the majesty of the law vindicated.

II. THE STATE DECISIONS

The State decisions in regard to labor controversies are

in the nature of things much more numerous than the Fed
eral decisions, because there are forty-eight States and

many courts in each State. As might be expected, with
forty-eight different jurisdictions, there is great diversity
in the law applicable to labor controversies. In some

States, like Washington, picketing is absolutely prohibited,
and strikers cannot resort to this method to win a strike.
In other States there is a qualified right of peaceable picket
ing, under certain conditions, which cannot be enumerated
because not within the limits of this paper. In other States
picketing is prohibited under certain conditions and per
mitted under other conditions. It would serve no useful
purpose to attempt to point out the rule with its various
limitations in each State. Suffice it to say that violent and
disorderly picketing is in theory reprobated by all State
Courts, but the application of this rule by State Courts is

frequently a matter of grievous disappointment to plaintiff
seeking an injunction against so-called peaceable pickets.
Again, in the different States the rules in reference to

injunction are more or less regulated by statute. The labor
interests have endeavored quite persistently to limit the
right of injunction by State statute in labor controversies.
In some states they have succeeded, as for instance, the re

cent Illinois injunction statute, sustained as constitutional
by the Superior Court of Cook County, Illinois, on August
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1, 1925, in the case of International Tailoring Co. v. Amal

gamated Clothing Workers of America, but held unconsti
tutional in the case of Ossey v. Retail Clerks' Union on Nov.
28, 1926, by another judge of the same court. The latter
case is now under submission in the Supreme Court of
Illinois.

The New Jersey Anti-injunction Statute, passed in 1926,
is substantially the same as the Illinois Anti-injunction
Statute with the remarkable added provision that the peace
able persuaders, or pickets, "shall remain separated one

from the other at intervals of ten paces or more." Some
mathematical legal genius, with a keen appreciation of the
baneful effects of mass picketing drew this provision. Mass

picketing is illegal in practically all jurisdictions. In con

struing this statute, the Court of Chancery of New Jersey,
on August 13, 1926, in the case of Gevas v. Greek Western
Workers' Club (134 Atlantic 309) held that this statute did
not authorize picketing in the absence of a bona fide strike.
The Court in this case impressively points out that a single
sentinel, silently and constantly parading in front of a

picketed factory, might strike terror to the employees, cit
ing the "swinging pendulum" in Poe's famous story, "The
Pit and the Pendulum," which struck terror to the victim
chained in its ultimate path. The Court declined to pass
upon the constitutionality of the act because not essential to
a determination of the case. In this connection the fact
should be noted that the United States Supreme Court,
while sustaining the Clayton Act, which regulated injunc
tions in certain labor controversies in the Federal Courts,
held in Truax v. Corrigan, 257 U. S. 312, that the Arizona
injunction statute, though similar in terms to the Clayton
Act, was unconstitutional because of the construction placed
upon it by the Supreme Court of Arizona. The construc
tion of a statute is just as important as the statute itself,
and a statute which, rationally construed, may be constitu

tional, becomes unconstitutional, when so construed as to

deny the Federal constitutional guaranty of freedom of con
tract and protection to private property.
The Illinois injunction statute specifically provided that
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the acts which could not be enjoined in labor controversies
must be peaceable acts. This statute, as construed by one

of the Illinois Superior Courts, is in line with the general
trend of State and Federal decisions on this point, though
radically changing the rule declared by prior Illinois de
cisions forbidding picketing. State Supreme Courts do not

always follow the United States Supreme Court in constru

ing provisions of the State constitutions similar to Federal.

While not strictly within the scope of my subject, atten
tion will be called to a somewhat cognate matter.
Within the past few years a number of the States have

passed statutes forbidding criminal syndicalism, by which
is meant the advocacy of crime, violence or unlawful meth
ods of terrorism as a means of accomplishing industrial or

political reforms; and sabotage, by which is generally
meant the malicious destruction of an employer's property
by an employee during labor disturbances, including re

striction of output and publication of trade secrets. The
term sabotage originated from the practice of French in
dustrial workers, who threw their sabots (wooden shoes)
into machinery. These statutes, originating from the

unholy activities of the I. W. W. and the Communists, have
been uniformly sustained and there have been some con

victions under them, which have been affirmed by the Su
preme Courts of different States and by the United States
Supreme Court. No one can fairly question either the

policy or the enforcement of these statutes, and certainly
they do not deny the right of rational freedom of speech.
The first and fundamental duty of government is to protect
itself, as well as its citizens, against unlawful and violent
assaults upon personal and property rights. To those who
question the wisdom of these acts, I reply: "Let the
heathen rage." The Supreme Court of the State of Wash
ington, on Feb. 24, 1925, promptly and properly disbarred
a lawyer who advocated criminal syndicalism.
It is gratifying to state that in the State of Missouri

after a decision rendered by our Supreme Court over

twenty-five years ago, in the case of Marx & Haas Clothing
Company v. Watson, 168 Mo., p. 145, holding that a boycott
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by a striking union was a constitutional right under the
guaranty of freedom of speech and could not be enjoined,
our Supreme Court in two subsequent decisions, Lohse
Patent Door Company v. Fuelle, 215 Mo., p. 450, and Hughes
v. Kansas City Motion Picture Machine Operators' Union,
Local No. 170, et al., 282 Mo. 304, have virtually overruled
the Watson case. The law of Missouri on this point is now
in accord with the law of most of the other States. The
Court also held in the Hughes case that where picketing is
unlawful and amounts to a private nuisance it can be en

joined entirely. This is a long step forward in Missouri
law, for peaceable picketing is usually a misnomer.
In the case of Wilner v. Bless (154 N. E. 598), the Court

of Appeals of New York, on June 8, 1926, held that picket
ing, accompanied by misrepresentation as to facts, should
be enjoined, despite the general rule that the publication of
a libel will not be enjoined. The constitutional right of
freedom of speech, save in the discredited case of Marx &
Haas Clothing Company v. Watson (168 Mo., page 145),
does not protect libelous statements as an incident to a

strike, or a boycott.
Labor is now well fortified in its just rights by numerous

statutes, state and federal, and by judicial decisions.

III. SOME GENERAL PRINCIPLES, SUBSTANTIVE AND ADJECTIVE

In a field of law as vast as that relating to labor con

troversies it is very difficult to extract the principles estab
lished by the state and federal decisions, but some principles
are settled:

(1) Trade unions are lawful combinations and their
members, in legitimate disputes over wages, hours and

working conditions, may engage in strikes, in which they
are personally interested, and may use all lawful and peace
able methods to make the strike effective, provided there is
no conspiracy to do an illegal act either in calling the strike
or in the conduct of it. There is no constitutional right to
strike under all conditions and for all purposes. Such as

sumed right may be limited by statute.
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(2) Union labels are protected by statutes and judicial
decisions.

(3) (a) Individual contracts of employment, (b) col

lective contracts of employment, (c) contracts between

workers as to the terms upon which they will accept em
ployment and (d) contracts between employers as to the

terms upon which they will offer employment, provided
such contracts do not seek to establish a monopoly, are

lawful and protected by constitutional guaranties. Neither

side has the right to procure breaches of valid contracts.

Both employers and employes have the right to organize
for lawful purposes, and employer associations are just as
lawful as legitimate trade unions.

(4) Employers have the right to discharge a workman

and the individual workman has the right to quit work,
with or without reason, subject only to damages for breach
of contract. Freedom of contract, which is the most sacred

right of private property, remains inviolate under the con

stitutional guaranties, state and federal.20

(5) Both employer and union combinations in restraint
of interstate commerce are unlawful under the Sherman
Act and can be enjoined under the Sherman and Clayton
Acts, and treble damages in a common-law suit may be re

covered for such violations or as an incident to a suit for

an injunction.
(6) The right to picket and boycott and the methods and

conditions of picketing and boycotting vary in different

jurisdictions in the circumstances of the particular case

from absolute denial thereof to a qualified right to use them,
or either of them. Jurisdictional and sympathetic strikes
and secondary boycotts are unlawful in the Federal Courts
and some of the State Courts. Strikes in violation of con
tract or to induce breach of contract, or to inflict malicious
injury, such as extorting graft money, are generally con

demned by the courts.

(7) In some jurisdictions under certain circumstances,
usually monopolistic tendencies, closed shop contracts are

See Volume VI, Law and Labor, page 3.
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held unlawful, and, a strike to enforce a closed shop unlaw
ful. Violence may deprive strikers of the right to use

methods, otherwise lawful : for instance, the right to peace

ably picket may be entirely enjoined, if a cloak for violence.
(8) An employer has the right to an injunction against

a labor union or its members, and in the federal and some

state courts against both, who in a strik^violate the above
rules. The criminal laws, state and federal, apply to all
crimes committed during a strike. Common-law actions
for damages can be filed against unions, or their members,
or both, according to the rule of the jurisdiction.

(9) Lockouts by employers are usually lawful under such
circumstances as would make strikes lawful. They are

the converse of each other.

(10) Blacklisting by employers of employes, or vice

versa, or by employes of employes, is usually unlawful;
and the first type is in some states prohibited by statutes.

(11) Service on a union, an unincorporated association,
may or may not bind all of its members, according to the
law of the jurisdiction. Under the Sherman Act, Sec. 7, and
Clayton Act, such service is binding on all members (Coro
nado case, supra, 259 U. S. 344) and some of the states have

adopted the same rule; but others require personal service
on each member. In contempt proceedings actual service,
at least actual notice of the injunctive order, prior to the

act of alleged contumacy, is the only safe rule. The injunc
tive order should provide the method of service by posting,
etc., and personal service is always extremely desirable,
when practicable. If not, the Order should be given the
widest and most effective publicity.

(12) Strike cases are almost invariably based upon a

conspiracy and after the necessary averments as to the his

tory and business of plaintiff and the character of the de

fendants, the conspiracy should be charged against the de

fendants liable therefor, including all local unions, their
officers and members, and the national or international

union, and their officers promoting the strike, when possible
to secure service upon the latter, and all overt acts done

pursuant thereto should be charged. The purpose of the



380 GEORGETOWN LAW JOURNAL

strike should be pleaded, e.g., to unionize the plant, force a

closed shop, procure breaches of valid contracts of employ
ment, etc. The scope of the injunctive relief prayed will

depend upon the circumstances and the rule of the jurisdic
tion in which the suit is filed.

In preparing the necessary proof, moving pictures of the

pickets parading in front of the struck plant, accompanied
by a stenographic transcript of their remarks, while picket
ing, constitutes convincing proof, and in reality furnish a

vitascope of the transaction.

In order to establish responsibility for the conspiracy by
the international, national or local unions, or both, the con

stitution, by-laws, resolutions, minutes, circulars, cards dis
tributed, advertisements, articles in official papers, etc., with
proper indentifying proof as to each including proof of the
agency for defendants of the author of said articles, should
be offered in evidence as well as proofs of acts of violence,
threats, intimidations, boycotts, including hours and meth
ods of picketing, mass or otherwise, payment of pickets and

by whom, financing of the strike, domiciliary visits to em

ployes of struck concern, etc., on the part of the officers,
agents, representatives, associates and confederates of de
fendants. When proof of conspiracy has been established,
evidence of all acts, including declarations, done thereunder,
is competent. The conspiracy is generally established by
facts and circumstances, rather than by any document de
claring such conspiracy and its purpose.

Bills in equity for an injunction, whether filed in the
State or Federal Courts, frequently contain a prayer for
an accounting for damages inflicted during the controversy,
since equity gives complete relief. In some cases substantial

damages have been recovered in the accounting. See the

very recent unreported case in the Massachusetts Supreme
Judicial Court in a suit for injunction and accounting
against a shoe workers union�an echo of the famous Dan

bury Hatters case.21

In the preparation of an injunction suit in labor dis-

a Loewe v. Lawlor, 208 U. S. 274, 235 U. S. 522.
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turbances, great care should be used in the drafting of the
bill and in securing the necessary supporting proofs. They
should not, like Richard the Third, be brought into the
world "scarce half made up," because in that event there
is no reasonable hope of success in the litigation. It is
much better to delay the filing of the bill until it is in proper
shape with adequate supporting proofs.22
The United States Supreme Court is still the bulwark of

constitutional guaranties and the great sustaining force in
our Government. It has so wisely adjudged labor con

troversies that it has preserved the rights and liberties of a
free people and the prosperity of the nation.

22 The police of the cities and the sheriffs of the counties are in duty
bound to arrest for crimes committed during strikes, which should be
prosecuted by the proper authorities. If the law-enforcing officers

promptly and efficiently did their duty in the premises as they should

they would prevent crime and many injunctions would be unnecessary.



THE RIGHT OF THE SENATE TO EXCLUDE
OR EXPEL A SENATOR

By O. R. McGUIRE

THE Constitution provides that no person shall be a Sen
ator of the United States who is not thirty years of age,

who has not been nine years a citizen of the United States,
who is not a citizen of the state for which he shall be chosen,
who shall hold any other office under the United States
at the time of his election, or who having taken an oath to

support the Constitution, shall have engaged in rebellion

against the United States unless, in the case of such rebel

lion, the Congress shall by a two-thirds vote remove the
disability. These are the only qualifications, or, as some

prefer to term them, disqualifications for Senators stated
in the Constitution. Remembering that the United States
Government was created for certain limited purposes stated
in the Constitution and at a time when the people were at
tached to their state governments, the question may be
asked whether these qualifications are exclusive or whether
the United States Government or the Senate acting for it
may add additional qualifications for Senators. In other
words, did the people reserve to themselves an unlimited
right, subject to the qualifications specifically named in the
Constitution to be represented in the Senate by persons of
their choice or did they surrender to the new government,
or the Senate thereof, an unlimited right of denying them
such representation for any reason which might commend
itself to a majority of the Senate at any particular time and
with respect to any particular representative?
This is no mere academic question. It has been recently

affirmed and denied on the floor of the Senate that the right
of the Senate to judge of the "elections, returns and quali
fications of its members" extends only to judging in any
particular case whether the Senator-elect or designate pos
sesses the qualification named in the Constitution. A ma

jority of the Senate, by sending the credentials of Senator-
designate Smith of Illinois to the Committee on Privileges

382
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and Elections when he admittedly possessed all of the quali
fications named in the Constitution seemed to be of the

opinion that the Senate had the right to fix the qualifica
tions for Senators, that is, to reject on a majority vote of
exclusion a man who possessed the Constitutional qualifica
tions and who had not violated the terms of any positive
Federal statute. The Committee on Privileges and Elec
tions made no report on the case and the question of the

power of the Senate bids fair to become the subject of
further debate when the Seventieth Congress convenes in

December, 1927. In view of the importance of the ques
tion, any contribution to its proper solution can not be a

wasted effort.

THE PERTINENT PROVISIONS OF THE CONSTITUTION

It being assumed that a Senator-designate or elect pos
sesses all of the qualifications named in the Constitution as

to age, residence, and inhabitancy and did not hold any
other Federal office at the time of his election and had not

engaged in rebellion against the United States after having
sworn to support the Constitution, it is unnecessary to quote
the provisions of the Constitution naming such qualifica
tions. We may pass directly to the provisions of the Con
stitution which give or deny the Senate or Congress any
voice in the selection of Senators.

Article 1, section 5 of the Constitution provides that :

"Each house shall be the judge of the elections, re
turns, and qualifications of its own members, and a

majority of each shall constitute a quorum to do busi
ness."
"Each house may determine the rules of its pro-

ceedure, punish its members for disorderly behavior

and, with the concurrence of two thirds, expel a mem

ber."

Amendment XVII of the Constitution provides that :

"The Senate of the United States shall be composed
of two Senators from each state, elected by the people
thereof, for six years ; and each Senator shall have one
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vote. The electors in each state shall have the qualifi
cations requisite for electors of the most numerous

branch of the state legislatures."

Article 1, section 4 provides that :

"The times, places and manner of holding elections
for Senators and representatives, shall be prescribed in
each state by the legislatures thereof ; but the Congress
may at any time by law make or alter such regula
tions, except as to the places of choosing Senators."

Article V provides :

" * * * That no state, without its consent, shall
be deprived of its equal suffrage in the Senate."

and Amendment X provides that :

"The powers not delegated to the United States by
the Constitution, nor prohibited by it to the states, are
reserved to the states respectively, or to the people."

These are all of the relevant provisions in the Constitu
tion with respect to the power of either Congress or the
Senate over the selection of Senators and it will be noted
that while the Senate is made the judge of the "elections,
returns, and qualifications" of its members, its power does
not extend any further except to expel a member by a two-
thirds vote. The reasons for expelling a member are not

specified in the Constitution but, from the position of the
words conferring the authority and the prohibition against
depriving a state, without its consent, of its equal suffrage
in the Senate, it would seem to be clear that a Senator could
not be expelled except for disorderly behavior subversive
of the dignity of the Senate. The power to exclude is one

to be exercised by a majority vote as contrasted with the

power to expel which requires a two-thirds vote.

THE HISTORY OF THESE PROVISIONS IN THE CONSTITUTIONAL

CONVENTION

Even a tyro in the history of the Constitutional Conven
tion of 1787 knows that the membership of the Senate and
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the right of representation therein was the rock which came

near causing the Convention to discontinue its efforts to
formulate a Constitution. The large states desired repre
sentation in the Senate to be based on population and the
small states desired it to be based on equality of states, in
the same manner as representation in the Continental Con
gress was based. Charles Pinckney of South Carolina pro
posed that the membership be elected out of the citizens of
the several states by the House of Representatives, the num
ber to be apportioned in accordance with the members of
the House of Representatives from each state according to

population. Edmund Randolph of Virginia proposed that
members of the Senate be nominated by the state legis
latures and elected by the House of Representatives. Mr.
Sherman of Connecticut favored a Senate to consist of one
member from each state elected by the state legislatures.
Mr. Read of Delaware proposed that the state legislatures
nominate a number of persons, and out of this number the
members of the Senate be appointed by the President. The
smaller states threatened to leave the Convention unless

they were assured equal representation in at least one of
the houses of Congress and the recriminations finally
reached the point where it "was now obvious that some

accommodation must be made or that the Convention must

break up."
That great philosopher and statesman, Benjamin Frank

lin, was in the vanguard of those proposing some accom

modation to prevent the Convention from breaking up and

a committee on compromise was appointed, consisting of

one member from each state. This committee brought in
the compromise of allowing each state equal representation
in the Senate and in order further to safeguard that right,
the small states demanded and there was written into the

Constitution, the hereinbefore quoted provision, in Article

V, that "no state, without its consent, shall be deprived of

its equal suffrage in the Senate." This is the only pro

vision in the Constitution which can not be amended with

out unanimous consent. It would seem to be beyond ques

tion that the members of the Constitutional Convention
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endeavored to the best of their ability�which was great�
to prevent a state ever being placed in the position where
it could only nominate Senators and be told by the Senate
or some other agency of the Federal Government that their
representative would not be permitted to take his seat in
the Senate because the sitting members were not satisfied
with his moral, physical or intellectual fitness.
The June 13th report of the Committee of the Whole on

the Virginia Plan did not contain a provision that each
house should be the judge of the elections, returns, and

qualifications of its members nor did it refer to the ques
tion of expulsion. The New Jersey Plan, offered on June

15th, as a substitute for the Virginia Plan and which pro

posed not the establishment of a new form of government
but an amendment of the Articles of Confederation, like
wise contained no provision authorizing either of the houses
to be the judge of the elections and qualifications of its
members. Hamilton's first plan, submitted on June 18th,
did not contain either of these provisions but his second
plan, submitted near the end of the Convention, did contain
a provision that each house should be the judge of the elec
tions, returns, and qualifications of its members and ex

pressly denied to the Senate the power to expel a member.
The alleged Pinckney Plan provided that the lower house
should be the judge of the elections, returns, and qualifica
tions of its members but was silent as to the Senate, prob
ably because, under his plan, the Senators were to be elected
by the House of Representatives.
The report of the Committee on Detail on August 8th

contained the provision, in Article VI, section 4, that "each
house shall be the judge of the elections, returns and quali
fications of its members" and, in section 6, the provision
that "each house may expel a member." Section 4 was

agreed to in the Convention on August 10th without dis
cussion, a very important fact. When section 6 came up
for a vote, James Madison objected to the provision that
each house might expel a member and observed that the
right of "expulsion was too important to be exercised by
a bare majority of a quorum; and in emergencies of fac-
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tion, might be dangerously abused." He moved that "with
the concurrence of two-thirds" be inserted between "may"
and "expel." The motion was adopted without debate and
the resolution was referred to the Committee on Style from
which it was reported on September 12th as it now stands
in Article 1, section 5 of the Constitution.
Charles Warren, the eminent historian of American in

stitutions, has said1 that the provisions of the Constitution
regulating the methods of action by the two houses of Con
gress and the modes of elections, were largely mechanisms
of government and that:

"Any one who will lay the Federal Constitution
side by side with the State Constitution of Massa
chusetts (adopted in 1780) and with the State Con
stitution of New York (adopted in 1777) will be
startled by the extent to which the members of the
Federal Convention not only followed the principles,
but used the exact phraseology of those state docu
ments."

Mr. Warren has also pointed out in a memorandum dated
January 25, 1927, and published as an appendix to the pro
found argument of Hon. James M. Beck in the hearings be
fore the Committee on Privileges and Elections of the United
States Senate in the case of Senator Smith, of Illinois, that
the phrase "judge of the elections, returns, and qualifica
tions" of members of the Senate was found in the consti
tutions of seven states in 1787 and that most of the state
constitutions contained specific and elaborate provisions
as to the necessary qualifications for persons to be mem

bers of the state legislatures, being greater in number in
most of the states than as finally agreed on in the Federal
Constitution. He adds :

"The inference seems almost unescapable that these
State constitutions contemplated that each legislative
house should be the judge only as to the possession by
its members of those qualifications prescribed by the

* Congress, The Constitution . and the Supreme Court, p. 30.
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constitution of the State, and not as to their posses
sion of other qualifications not so prescribed. There
seems to be nothing in these State constitutions which
gives any color to the belief that each legislative house
was at liberty to add other qualifications which it

might, in its whim or judgment, think proper."
"What is the meaning of the phrase 'the judge of

the * * * qualifications'? Is it whether the 'quali
fications' were in conformity to law, or that the 'quali
fications' were in conformity to what any particular
Senate deemed proper in any particular case, as to any

particular man, at any particular time? But if it
means the latter, there is no distinction between judg
ing the qualifications and fixing the qualifications."

When the Convention had finished its work and had par
taken of the hospitality of General Washington, so elo
quently described by Hon. James M. Beck in his classic
work on the Constitution,2 the members returned to their
homes in the respective states bearing with them the draft
of the Constitution. There is little or no recorded discus
sion in the various conventions, called by the legislatures
of the states, to ratify the Constitution, of the power of
the two Houses of Congress to be the judge of the elections,
returns, and qualifications of their members, showing that
the people understood this power to be identical with the
power long exercised by their state legislatures to judge
whether a member had been, in fact, elected, had been prop
erly returned, and whether he had the qualifications speci
fied in their state constitutions. Assault was rather made
on the provision that Congress could regulate the times,
places and manner of holding elections for Representatives
and the times and manner of holding elections for Senators.
Sufficient of the doubting ones were reassured to ratify the
Constitution, by statements to the effect that this power
did not extend to the fixing of qualifications for either Sen
ators or Representatives and meant no more than that in
event the states failed to act, Congress could regulate the

'Beck, The Constitution of the United States.
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times, places, and manner of holding the elections for Rep
resentatives and the times and manner of holding the elec
tions for Senators. As stated by the court in the New
berry case, 256 U. S. 243, if there had been any substan
tial thought that the power of Congress went further:

"The history of the times indicates beyond reason

able doubt * * * it would not have been ratified."

There must not be lost sight of, in this connection, the
fact that in England of the times, the qualifications for

membership in the House of Commons was not fixed either
in a written constitution or in a statute and that the ab
sence thereof had led to the famous John Wilkes case which
had electrified the leaders in the Thirteen Colonies and had
doubtless led to the general procedure of fixing in the state
constitutions the qualifications for membership in the state

legislatures. Furthermore, these leaders were familiar with
the scenes, so graphically described by English historians,
of expulsion of members of the House of Commons by a

strict party vote in order that a party might remain in

power. The members of the Constitutional Convention of
1787 did not intend that the new Government should be
cursed with such a form of determining membership in the
Senate and House of Representatives, particularly when
they took care to insure to each state equal suffrage in the
Senate.

SUBSEQUENT HISTORY OF THESE PROVISIONS

If the history of the times teaches anything, it is the
truth of the statement of Charles Warren in the above re

ferred to book (p. 27) that:

"The framers (of the Constitution) knew from ex

perience, and they intended to preserve the principle,
that a local government is a responsible government
�a government which can never long be conducted
in defiance of the opinions, desires, or prejudices of
the governed ; they knew that a distant and centralized
government had been and could be conducted other-
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wise; and they were not inclined to authorize such a

central government to interfere with or administer
their local affairs, unless absolutely necessary for the

safety, welfare, and permanence of the Nation as a

Nation."

Hardly had the new Government started to function, than
two cases arose where the Senate was asked to exercise its
constitutional power over Senators elected by the states.

The first case was that of Albert Gallatin who appeared
with a certificate of election from the State of Pennsyl
vania and a question was raised as to whether he had been
nine years a citizen of the United States. It was deter
mined that he had not been and he was denied a seat in
the Senate. The next case was that of Humphrey Marshall
who appeared with a certificate of election from the new

State of Kentucky and he was seated. A charge was then
made that he had committed perjury in a lawsuit which
he had tried in Kentucky, before his election, and Marshall
asked that the charge be considered by a Committee of the
Senate. Clearly the question whether he had, or had not
committed perjury was not one of the qualifications named
in the Constitution and the Committee disclaimed jurisdic
tion or authority to consider the charge, suggesting that
Marshall was amenable to the courts of the State of Ken

tucky if, in fact, he had committed an offense. The Sen
ate approved the stand of the Committee.

These two cases arising in the early days of the Senate,
when some of its members had been members of the Con
stitutional Convention or of the ratifying conventions in
the various states, or both, are of great importance. As
said by Chief Justice Taft in rendering the majority opin
ion in the case of Myers v. United States, 71 U. S. Law.
ed. 27, at page 46 :

"This court has repeatedly laid down the principle
that a contemporaneous legislative exposition of the
Constitution when the founders of our Government
and framers of our Constitution were actively par-
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ticipating in public affairs acquiesced in for a long
term of years fixes the construction to be given its
provisions."

The construction given the Constitution in the Marshall
case that the Senate was without power to exclude or expel
a Senator because of some act committed by him prior to
his election and which, in a political sense, may be consid
ered as res judicata and that the Senate had no constitu
tional power to add to the qualifications stated in the Con

stitution, has been uniformly followed by the Senate except
in a few cases during the Civil War. A clear distinction
exists between acts committed by a Senator prior to his
election and presumably approved or condoned by the elec
tors, and acts committed by a Senator after his election
and when for six years he is beyond the control of the
electorate. In the latter case, the Senate has exercised the

power to expel, presumably on the theory that the act was

prejudicial to good order in the Senate and that if the
electorate had an opportunity of registering their approval
or disapproval of the conduct of their representative, his
act would be disapproved. The first case of this kind was

the expulsion in 1797, the next year after the Marshall

case, of William Blount, a senator from the State of Ten

nessee, who committed a high misdemeanor after his elec
tion. A similar case was that of Jesse D. Bright, a Senator
from the State of Indiana, who was expelled in 1862, because
of a letter of introduction which he had written to Jeffer
son Davis, for a friend who was interested in selling an

improved firearm to the Confederate States. The cases of

the Senators from the Southern States who followed their
states into secession, are cases where the disqualifying acts

were committed after their election and when the retention
on the rolls of the Senate would not only have been futile,
but dangerous to the very existence of the Nation.

The rule in the Marshall case that the Senate had no

right to expel or exclude a Senator for some act committed

prior to his election and for a cause not stated in the dis

qualifications named in the Constitution, has been followed
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in numerous cases. One of these cases was that of Ben

jamin Stark, a Senator from Oregon, who, in 1862, was

alleged to have given utterance to treasonable remarks

prior to his election to the Senate. Another case was that
of William N. Roach, a Senator from North Dakota, in
1893, who was charged with having embezzled some money
from a bank in the District of Columbia. The question was

debated at great length in this case whether the Senate had
the constitutional right to inquire into an act committed

by a Senator prior to his election, and finally the resolu
tion to make such an investigation was allowed to die in
the Senate.3 Probably the three greatest cases in recent

years are those of Isaac Stephenson of Wisconsin, in 1911,
Reed Smoot of Utah, in 1903, and Truman Newberry of

Michigan, in 1918-1920. The charges in the Stephenson
and Newberry cases were that each had spent, or that there
had been spent in their behalf, large sums of money in the

primary elections and in the Smoot case that he was a mem

ber of the Mormon Church which was alleged to be hostile
to American institutions. I shall later refer to the Stephen
son and Newberry cases in considering primary elections
and alleged bribery, but for present purposes the three
cases may be linked together to show that even in recent
times the rule in the Marshall case had been followed that
a Senator could not be expelled for some act committed
prior to his election and which the people of the states pre
sumably approved in sending him to the Senate. Obvi
ously, if there be any truth whatever in the foregoing ex

tract from the opinion of Chief Justice Taft as to the bind

ing effect of a construction of the Constitution during the

early days of Congress which had been followed thereafter,
it is now settled that the Senate has no constitutional power
to exclude, by a majority vote, or expel, by a two-thirds
vote, a Senator for some act committed prior to his elec
tion and which does not fall within one of the disqualifi
cations specifically named in the Constitution.

The Senate Committee on Privileges and Elections re-

s See 25 Cong. Rec. 137, 138, 140-154, 155-159, 160-164.
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ported March 1, 1897, in the case of Henry A. Du Pont, a
Senator from Delaware, which report was adopted by the
Senate, that:

"It is clear that the word 'judge' in the Constitu
tion was used advisedly. The Senate in the case pro
vided for is to declare a result depending upon the ap
plication of law to existing facts, and is not to be
affected in its action by the desire of its members or

by their opinions as to public policies or public inter
est. Its action determines great constitutional rights
�the title of an individual citizen to a high office and
the title of a sovereign state to be represented in the
Senate by the person of its choice. We can not doubt
that this declaration of the Senate is a judgment in
the sense in which that word is used by judicial tri
bunals. We can conceive of no case which can arise
in human affairs where it is more important that a

judgment of any court should be respected and should
stand unaffected by caprice or anything likely to ex

cite passion or to tempt virtue. When the Senate
decided the question it was sitting as a high consti
tutional court. In its action we think it ought to re

spect the principles in giving effect to its own deci
sions, which have been established in other judicial
tribunals in like cases and which the experience of
mankind has found safe and salutary."

Unless the Senate is prepared to sweep into the discard
its precedents established and followed over a period of 137

years, except for the period of the Civil War�and all of the
cases of that period except that of Philip F. Thomas of

Maryland in 1867, do not conflict with the principle of the

Marshall, Roach and Smoot cases�it must cease to fritter

away its time and public money in investigating alleged dis

qualifications of Senators for reasons not named in the Con
stitution and for alleged acts committed prior to their elec
tions. The Senate clearly has no constitutional right to
exclude or expel a Senator for such an alleged disqualifi-
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cation and it is not to be expected that an aroused public
sentiment will permit it to assume such a right.

EXPENDITURES IN SENATORIAL PRIMARIES AND ELECTIONS

It is only within comparatively recent years that any

question has been raised in the Senate as to the pre-election
activities of Senators-elect and their friends in the expendi
ture of money, though it is a matter of record that as early
as colonial times there were pre-election activities of candi
dates in some of the colonies. In other words, there has

long been, in American politics, a form of nomination of
candidates for elections and then the elections. This sepa
ration of the nomination and the election was known at
the time of the constitutional Convention and at the time
of the adoption of the 17th Amendment. Both are con

spicuously silent as to any control in Congress, much less
in the Senate, alone, over nominations. Such control as

exists, is in Congress and is over the times and manner of
elections of Senators. The only law which Congress has
attempted to enact with respect to primaries was declared
unconstitutional in the Newberry case and the only law

passed by Congress since the 17th Amendment is the act
of February 28, 1925, and termed the Corrupt Practices
Act of 1925, which specifically confines itself to elections
and as specifically denies any control over primaries.
Whether Congress now has the power to enact a valid
statute respecting control over primaries for nominations
for the office of Senator is beside the point, for the fact
is that Congress has not enacted such a statute and can it
be for one moment admitted that the Senate, acting alone,
can do that which the Congress has not done and which it
is very questionable whether it has the constitutional power
to do, that is, to exercise control over senatorial primaries
and declare that a Senator-elect who has spent more than
a certain sum in the primaries shall be excluded from the
Senate? Paraphrasing the argument of George Grenville

against the expulsion of John Wilkes, a claim that the
Senate has such power, would be to assume to a majority
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of the Senate the powers of both houses of Congress and
the President in enacting law.

But even assuming that the Senate has such power, what
is the result? As stated, the question of expenditures of

money in pre-election activities of Senators is of com

paratively recent origin. This question came up in the
election of Senators when the elections were by the state

legislatures and was considered in the William A. Clark
case, in 1899-1901, William Lorimer cases, in 1910-1911,
1911-1912, Isaac Stephenson case, in 1911-1912, and in the
Truman Newberry case, of recent memory. It was alleged
and proven in the Clark and Lorimer cases that money had
been used to bribe certain members of the state legisla
tures and it was alleged and proven that large sums of

money had been spent in campaigns required under state
laws in both the Stephenson and Newberry cases for nomi
nations for Senators. The rule was established in these
cases that in order to disqualify the Senators-elect, it must
be shown that the money was corruptly spent, that the
spending of the money so influenced the election that
without the corrupted votes the Senator could not have
been elected, and that the Senator-elect must have per

sonally participated in, or knew of the corrupt use of the

money. The rule was stated as early as 1855 in the case

of Henry B. Payne, a Senator-elect from Ohio, as follows :

"The integrity of the election, and not of the mem

ber, is in question under this clause of the Constitu
tion" (Art. 1, Section 5).
"But, on the same reason, the investigation, which

now deals with the election as vitiated, and not the
member as innocent, much reach the proof that the
fraud, corruption or bribery embraces enough in num

ber of the voting electors to have changed by these

methods, the result of the election. If these cor

rupted votes gave the member his seat, the depriva
tion of these corrupted votes vacates his seat, how
ever innocent he is. But if the uncorrupted votes were

adequate to his election, and he is purged from com-
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plicity in the frand, corruption, or bribery, his seat
is not exposed to any question of validity in the elec

tion."

Senator Joseph Bailey, referring to the rule on the floor
of the Senate in the Lorimer case, said that if the 17th

Amendment, which was then before the states for rati

fication, was adopted and the rule in the Payne case was

not followed:

"The Senate would be perpetually engaged in the
trial of contested election cases, for in every state of
the Union, some wretch can be found so base as to
sell his vote and then confess his crime, if by so do

ing he could invalidate an election which has gone

against the interest or the wishes of his confederates.

Indeed, sir, desperate and unscrupulous politicians
would deliberately plan to buy a few votes for the

opposition so that if the election did not result in their
favor they could prove the corruption, and thus de
feat their opponents in that way, when they could not
do so at the polls. The successful candidate might
receive a majority of the honest votes running into
the thousands, or the tens of thousands, and yet under
this rule a few scoundrels could set aside the clearest
and most equivocal expression of the popular will. A
rule which invites that, or a rule which permits that,
is too absurd to require a serious consideration at this
time and in this place."

Senator Borah admitted, on the floor of the Senate, in
this case, that the rule was that:

"If the officer whose election is challenged did not

personally participate in or encourage or sanction the

bribery, then his election can not be avoided unless it
be shown by sufficient evidence that enough votes were

bribed, without which bribed votes he would not have
had the majority required by the Statute."

This is certainly a sound rule and has been acted upon
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by the Senate for more than half a century. The issue in
the Stephenson and Newberry cases turned on whether ex

penditures in a state-wide primary for nominations as

Senator, were expenditures for elections and it was held
that they were not and the holding was subsequently af
firmed by the Supreme Court in the Newberry case. There
seems to have been no evidence that sufficient votes had
been bought in the primaries to nominate the Senators
nor was there any satisfactory evidence that either of these
men participated in or sanctioned, any bribery that may
have been effected in the primaries. The testimony in the
cases of Frank L. Smith from Illinois and William S. Vare
from Pennsylvania does not indicate that any votes were

bribed by the friends of either candidate nor does it con

tain any showing that if any votes were bribed, either man
could not have been nominated without the bribed votes.

Furthermore, the testimony does not show that either man

personally participated in or encouraged bribery in either
the primary or the election.

The fact of the matter is that the Senate seems to have
been swayed by a sort of blind rage and ignored its prece
dents for many years in denying Senator-designate Smith
the right to take his seat in the Senate because of alleged
excessive expenditure of money in his primary compaign
and because most of the contributions to his campaign fund
were made by an Illinois utility magnate. No Senator even

suggested that the honored and capable Senator Pepper
should have been expelled because of the large expenditure
in his primary campaign�approximately three times more

than was spent on behalf of Vare. Whatever Smith

may have done in that campaign, could not alter the fact

that he had been legally and properly appointed by the Gov

ernor of Illinois to fill out the unexpired term of Senator

McKinley, deceased, and that he possessed all of the quali
fications named in the Constitution. His case for the term

beginning after March 4, 1927, is somewhat different from

the case of Senator Vare and from the cases of Stephenson
and Newberry. The cases of these three men are similar



398 GEORGETOWN LAW JOURNAL

in that the alleged excessive expenditures were made prior
to the election and that there is no proof of bribery in the

expenditures or that the men knew of or participated in

any bribery and for this reason they are much stronger
cases than the Payne and Lorimer cases where there was

proven to have been bribery but not sufficient to have
changed the result of the election. The difference between
the Smith and these cases is that in the collection of pri
mary campaign funds, Senator-elect Smith tapped an al

leged corrupt source and violated a state statute in accept
ing the contribution. However, the evidence in the case

shows that Smith did not personally solicit or know of the

contributions; such matters being left to his campaign
manager while he was out in the state making a personal
campaign in meeting the voters.

The decision in the Nixon case * does not conflict with the
decision by the same Court in the Newberry Case, that
Senatorial primaries are not a part of Senatorial elections
nor does it have the effect of either directly or indirectly
modifying the rule in the Marshall, Stephenson, Stark and

Newberry cases in the Senate that alleged offenses com

mitted by a Senator prior to his election are res judicata
in a political sense. The Court held in the Nixon case that
a statute of Texas attempting to exclude negroes from
Democratic primaries was in violation of the Fourteenth
Amendment of the Constitution as a discrimination against
the negro. The decision is unquestionably correct. The
wonder of it is that there could have been any serious

thought that a state could make color the basis of a statu

tory classification and discrimination. However, the deci
sion will undoubtedly have the political effect of making
those Senators from sections of the country where an at

tempt is made to exclude the negro from primaries and
elections question whether those who live in glass houses
should throw stones. If in the face of the terms of the

Constitution, its history, and the decisions of both the
courts and the Senate, the rule is to be now established
that the Senate may exclude or expel a Senator possessing

*Nixon v. Herndon and Porras, 71 L. Ed. � .
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all constitutional qualifications because of some supposed
irregularity in his primary campaign or other offense go

ing to his supposed moral fitness for the office, and of which
his constituents were cognizant when they elected him, it
will undoubtedly follow that there will be placed in jeopardy
the seats of all those Senators from states where substan
tial numbers of voters are excluded from both primaries
and elections in violation of the Fourteenth and Fifteenth
Amendments. Surely, a nomination obtained or election
held where these Amendments to the Constitution are vio
lated does not justify seating a Senator if another Senator
is to be denied his seat for alleged excessive expenditures
in a primary campaign which is no part of an election and

which, admittedly, is not in violation of anyFederal statute.5

5 William B. Munro, professor of American History and Govern
ment at Harvard University, has cogently stated in Volume 139, At
lantic Monthly for April, 1927, pp. 452, 453, with respect to the

morality of primary campaign expenditures in Illinois and Pennsyl
vania that:
"The figures ran into the hundreds of thousands. There was a fine

display of indignation in purist quarters that so large a 'slush fund'

should be spent in 'debauching the electorate.' Yet these revelations
afford no occasion for surprise. Democracy is the most expensive
form of government known to man; its cost increases as the square
of the degree of direct popular participation in it. The adoption of

universal suffrage doubled the size of the voters' list and made it
far more than twice as costly to cover the ground. Primary cam

paigns are conducted under the law of increasing cost per capita.
The more voters to be reached and informed, the higher is the cost

per voter. We say that every candidate for a nomination should ap

peal to the people on his own merits, but how few of us ever stop to

figure what such an appeal involves. It means literally tons of cam

paign literature, the hiring of halls, paying for space in newspapers,

placarding the billboards, the transportation of speakers to rallies all

over the state, clerk hire at headquarters, 'messengers' by the hun

dred, the chartering of radio broadcasting stations, organizing politi
cal clubs, getting endorsements, and all the rest of it.

"In a word, we make politics a highly organized business and then

seem surprised that business involves the spending of money. Broad

casting appeals by radio is a mere incident of the campaign; yet this
diversion costs every candidate from fifteen to twenty dollars per
minute. When the citizen receives a campaign circular in the mails
it does not always occur to him that the cost of sending this missive.
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It will be incumbent on the opponents of Messrs. Smith
and Vare in order to keep them out of the Senate to show

(1) that primary campaigns are an integral part of an

election of a Senator; (2) that notwithstanding the New

berry decision of the Supreme Court of the United States,
the Congress has authority to enact a law regulating ex

penditures in primary campaigns; (3) that the Senate,
alone, not only possesses the constitutional power of Con

gress to enact such a law but to make same retroactive;
(4) that the Senators-elect personally participated in or

/encouraged or sanctioned the large expenditures by their

friends; (5) that the contributions were used to corrupt
them and that the contributed expenditures were used to

including the preparation of the material, the printing, the addressing,
and the postage, is about ten cents per voter�in other words that it
costs a hundred thousand dollars to reach a million voters with a

single appeal sent through the mails. There are more than two mil
lion registered voters in Pennsylvania, and more than three million
in Illinois.
***********

"Six years ago the Kenyon Committee of the United States Senate

reported that the expenditure of vast sums at primaries and elections
was a 'growing menace to the nation.' The menace is relatively no

greater today than it was fifty years ago. It is estimated that the
Republican national organization spent only $100,000 to elect Abra
ham Lincoln in 1860; it reported an expenditure of $3,000,000 to elect
Calvin Coolidge in 1924. Thirty times as much! But wait a moment.
The population of the country has nearly quadrupled since Lincoln's
first election, and woman suffrage has virtually doubled the propor
tion of qualified voters in it. This alone would warrant an eightfold
increase in campaign expenditures. And the cost of everything con

nected with political campaigning has also mounted during these

sixty-odd years. The cost of advertising, printing, renting halls, clerk
hire, transporting speakers, and all the rest has certainly doubled in
this interval�in some cases it has more than doubled. Campaign
methods have also improved in quality, with the inevitably greater
cost that this involves. The crude broadsides and dodgers have given
place to lithographed circulars and handsomely printed campaign
handbooks. All in all, therefore, an expenditure of three millions in
1924 is relatively not much larger than the increase of population,
voters, prices, and the improved quality of campaigning would seem

to warrant. It is certainly not so great an increase over the modest

figure of 1860 as to warrant its being called a menace to the nation."
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bribe voters, without which votes neither could have been
nominated; and (6) that the Senate, contrary to the settled
construction of the Constitution has power to add to the

disqualifications of Senators stated in the Constitution.
We await with interest their attempt to do so. Prece

dents in the House of Representatives are inapplicable for
there is no constitutional prohibition against denying the
states equal representation in the House and the recent
case of Senator Nye is inapplicable for his colleague re

quested that the credentials be referred to the Committee
on Privileges and Elections for investigation because it
was thought his prima facie right to a seat in the Senate
had not been made out, the validity of the credentials be

ing doubted because of alleged lack of power in the Gov
ernor to make the appointment. There is no lack of power
in the people of a state to elect a Senator.



THE LIABILITY OF THE BAILOR FOR THE
NEGLIGENCE OF THE BAILEE OF A

MOTOR VEHICLE
By JOHN L. McCHORD

LEGISLATIVE bodies have convened in forty-four states
since the first of the year and in a large number of

those assemblies the question of imposing liability upon the
bailor of a motor vehicle for the negligence of the bailee has
been considered.
Massachusetts has in force a law requiring the owner of

every motor vehicle to satisfy the Commissioner of Motor
Vehicles, before he may obtain a license, that he has in
force a liability indemnity policy guaranteeing the payment
of a judgment for personal injuries up to a certain amount
when the claimant is injured through the operation of a

motor vehicle by the owner or with his consent on the high
ways of that state.1

Michigan imposes upon the owner liability for damages
when his motor vehicle is being operated with his express
or implied consent or knowledge and such consent or knowl
edge is conclusively presumed when the motor vehicle is
being operated by a member of the immediate family.2
Laws with similar provisions have been enacted and their
constitutionality sustained in other states.8 The laws of
South Carolina provide that an injured party has a lien

against the motor vehicle for the damage sustained unless
the car has been forcibly stolen by the driver.4
The National Conference of Commissioners on uniform

state laws in co-operation with a committee from the Hoover

1 Chapter 346 Laws of 1925 as amended Chapter 368, Laws of 1926.
Constitutional, Opinion of the Justices, 251 Mass. 569.

" Sec. 4825 Compiled Laws of Michigan. Constitutional, Hatter v.
Dodge Bros., 202 Michigan 97.
'Freitelberg v. Matuson, 124 Misc. (N. Y.) 595; State Compensa

tion Insurance Fund v. Scamell (Cal. App.) 238, Pac. 780; Mooney
v. Canier, 198 Iowa 251.
'Matter of McFadden, 112 S. Car. 258. See also Core v. Risha,

140 Tenn. 408.
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National Conference of Street and Highway Safety drafted
the Uniform Motor Vehicle Registration Act.5 It was ap
proved and recommended for enactment in all the states by
the American Bar Association.6 This proposed act pro
vides in part that an owner who intends to rent or lease his
car for profit must so state in his application for a license
and the application is to be refused unless the applicant
proves that he has an insurance policy in specified amounts

inuring to the benefit of the operator against loss by virtue
of a suit for damages.7 New York8 and New Jersey9 already
have in force similar provisions. In New York the law
has been upheld as a reasonable regulation of the use of the
highways of the state.10 In New Jersey an injunction was

obtained restraining the Commissioner of Motor Vehicles
from cancelling the licenses of the owners for hire provided
they complied with certain conditions.11 The rationale of
such legislation has been very ably stated by Judge Cun
ningham of the Supreme Court of New York:12

5 Report of the National Conference of Commissioners on Uniform
State Laws, 1926.

a Report of the American Bar Association, July 14-16, 1926, Den

ver, Colo.
' Uniform Motor Vehicle Registration Act Sec. 10 c, p. 11; Sec.

23, p. 19; Sec. 24, p. 21.
8 Section 282-b of the Highway Laws of 1925, Chapter 315.
' Laws of 1926, Chapter 249.
"Welch v. Harnett, Commissioner of Motor Vehicles, 127 Misc.

(N. Y.) 221.
11 Chapter 249 of the Laws of 1926 required that the owner who

was in the business of renting motor vehicles for hire should have
an insurance policy of unlimited liability. Every insurance company
in the state refused the risk. An injunction was obtained from

Vice-Chancellor Bentley by the Drews Bros. Auto Livery, Inc. Other

members of The New Jersey Auto Renters Association now became

parties to the suit and upon satisfactory proof to the Commissioner
of Motor Vehicles that policies in the usual amount had been ob

tained, he was restrained from cancelling the registration on these
cars.

"Welch v. Harnett, supra.
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"I believe that the owner of an automobile who leases
it to an incompetent driver or an irresponsible person
should be required to indemnify those who are injured
as the result of the negligence of the operator of such
vehicle. This statute will tend to prevent men engaged
in such business from renting automobiles to those who
are immature or imprudent, unskillful or inexperi
enced in the operation of such vehicles and they will
be likely to use care to see that their automobiles are

operated by fit and prudent drivers. Certainly if it
is reasonable and proper for the Legislature to require
owners of taxicabs to file indemnity bonds such pro
vision should also be applied to those owning automo
biles which are leased to be operated by the lessee.
In both cases the cars are driven by others than the
owners. Both are using the public streets for private
gain. The use of the street for the purpose of gain
is special and extraordinary and generally at least
may be prohibited or conditioned as the Legislature
deems proper. Packard v. Benton, 264 U. S. 140,
144."

In a number of states where there are no laws requiring
the owners of motor vehicles who rent or lease such vehicles
for hire to protect the bailees in the event that they are re

quired to respond in damages for negligent operation, the
owners have taken insurance policies to protect themselves
and have contracted with the bailees that the bailees would
be protected by such policies in the event that a judgment
is obtained against the bailee. It is submitted that the
owners could not bind the insurance companies by such a

contract and the remedy of the bailee if a judgment were
rendered against him would be limited to an action against
the owner for breach of contract. No adjudication has
been found on this question in any court of last resort.

In the absence of legislation on this subject it becomes
important to ascertain if there are any principles of the
Common Law upon which liability for the negligence of the
bailee may be imposed upon the owner of the motor vehicle.
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The operation of a motor vehicle in good condition does not
constitute a nuisance.13 The courts in this country have
been harmonious in their decisions that a motor vehicle in

good condition is not a dangerous instrumentality and is
not to be classified with locomotives, street cars, firearms,
vicious animals, explosives and high-tension wires.14 It
has been stated that a distinction between instrumentalities

inherently dangerous and motor vehicles is to be found in

the fact that the former are capable of inflicting injury
without the intervention of man and likely to do so unless

positively restrained while the latter are rendered danger
ous only by positive act of man and then only by the man

ner in which they are used.15 It would seem that the dis
tinction is not well taken. An automobile's path is limited

only by space and barriers while the path of a locomotive
or street car is limited to fixed tracks. Common experience
has demonstrated that while in a quiescent state a motor

vehicle more often than a locomotive or street car rolls and
causes damage.16 The yearly loss occasioned by the owner

ship and operation of motor vehicles is probably more than

that arising from the ownership and operation of all of
those instrumentalities classified as dangerous per se. It

is submitted that the controlling reason for not classifying
a motor vehicle as a dangerous instrumentality is found in
a sound public policy that discourages ownership at the

peril of the owner of an instrument occupying such an in

tegral part in our daily economic life rather than in any

"Chicago v. Banker, 112 111. App. 94; Gaskins v. Hancock, 156

N. C. 56.
" Elliott v. Harding, 107 Ohio State 501; 140 N. E. 338. Fielder v.

Davidson, 139 Ga. 509; 77 S. E. 618. Cunningham v. Castle, 127

App. Div. (N. Y.) 580; 111 N. Y. Sup. 1057. Fisher v. Fletcher,
191 Ind. 529; 133 N. E. 834; 22 A. L. R. 1392. Laundry v. Overson,
187 Iowa 284; 174 N. W. 255. Cf. Commonwealth v. Kingsbury, 199

Mass. 512; 86 N. E. 848.

"Karpelis v. City Ice Delivery Co., 198 Ala. 552. Harding v.

Elliott, 107 Ohio State 501; 140 N. E. 338.
M Weil v. Kreutzer, 134 Ky. 563; 121 S. W. 471; 24 L. R. A. (N. S.)

557 N.
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fundamental or inherent distinction in the character of a

motor vehicle and some of those agencies so commonly
classified as dangerous per se.

The general rule is that the bailor is not responsible for
the negligence of the bailee and the contributory negligence
of the bailee is not imputable to the bailor. This rule must
be considered in conjunctionwith the rule that a person must
use his property so as not to injure the person or property
of another, and a person is liable who sets in motion in
animate forces which escape from his control and inflict

damages. The degree of care required of an owner of a

motor vehicle has been very succinctly stated by the Su
preme Court of Ohio:17

"While, as before stated, an automobile is not per
se a dangerous instrument it is, on the other hand by
reason of its weight and power, and capability of be

ing operated at a great speed an instrument of highly
dangerous potentialities, and all who own or use them
must be held to the use of reasonable care and caution
to avoid injury to all those who are brought in prox
imity to them. Such instruments are subject to the

principle that care must be proportioned to the danger
to be avoided. On the principle that a man must so

use his own as not to injure the person or property
of another and following the same course of reasoning
the courts have declared him liable who sets in mo

tion inanimate forces which escape from his control
and inflict damage."

In some jurisdictions the problem has been partially
solved by the application of the family purpose doctrine of
the rule of respondeat superior, that is, when an automo
bile is procured for the pleasure and entertainment of the
members of his family, the business of the owner is the
running of the machine for their purposes and the opera
tion of the machine by a member of the family is deemed
within the scope of his master's business though the oper-

11 Harding v. Elliott, 107 0. S. 501, 506.
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ator is not taking other members of the family on a trip
but is using the machine for the pleasure of himself and
his friends.18 Other jurisdictions have held that the ques
tion of family relationship has no application and the ques
tion of the responsibility of the owner is to be determined
by the same standard as when the car is operated by a

driver who is not related to the owner.19

In the large number of instances where cars are leased
or rented for hire the doctrine of respondeat superior does
not apply and additional factors must be taken into con

sideration. If recovery is allowed in such cases it is predi
cated upon the combined negligence of the operator and
that of the owner in intrusting his property to an incom

petent person.
The courts are by no means unanimous as to what de

gree of care should be required of the owner of an auto
mobile in intrusting his car to another person. A few

courts hold that an owner has no duty to the public when

he intrusts his car to another person.20 Others hold that
an owner is negligent if he intrusts the operation of a motor

vehicle to a person who is palpably incompetent, for ex

ample, a very young child or intoxicated person. This view
has been very ably stated by the Supreme Court of Ala

bama : 21

"While automobiles are not inherently regarded as

dangerous instrumentalities, and the owner thereof

is not responsible for the negligent use of the same,

except upon the theory of the doctrine of respondeat
superior, yet there is an exception if he intrusts it to

one, though not an agent or servant, who is so incom

petent as to the handling of the same as to convert it

into a dangerous instrumentality, and the incompe
tency is known to the owner when permitting the use

of the vehicle."

18 Missell v. Hayes, 86 New Jersey Law, 348.
� Harding v. Elliott, supra.
*Otouplik v. Phelps (Colo.), 216 Pac. 541.
* Gardiner v. Solomon, 200 Ala. 115.
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It will be noted that the court imposes no duty upon tha
owner to ascertain the competency of the driver but he is

merely failing in his duty when he intrusts it to one whose
lack of competency is apparent.
It has been stated that there is no presumption as to the

fitness or unfitness of a driver where there are no statutory
enactments requiring an examination of drivers.22 It is
submitted that an owner should be liable for acts of omis
sion as well as commission and that a positive duty should
be imposed upon the owner to ascertain the competency of
a driver before intrusting an automobile to his care. This
view has been adopted by the Supreme Court of Ohio.23

"While an automobile is not a dangerous instru
ment per se it may become such if operated by one un

skilled in its use and where the owner intrusts such a

machine to an inexperienced or incompetent person,
liability for damages may arise. The question of com
petency is one for the jury under proper instructions."

It is submitted that in those states requiring an oper
ator's license, failure to have such a license should be pre
sumptive evidence of incompetency.
The motor vehicle is an economic necessity and a rule

requiring of the owner the same degree of responsibility
as in the ^ase of those agencies classed as dangerous in
strumentalities would be permeated with unfortunate re

sults. It is submitted that those jurisdictions imposing
liability upon an owner, irrespective of his own negligence,
are unnecessarily harsh. However, the motor vehicle is
an instrument of dangerous potentialities and the owner

should be required to exercise due diligence to see that he
does not intrust his machine to an inexperienced or incom

petent person.

M Divine v. Brunswick-Balke-Collender Co., 270 111. 504, 110 N. E.
780.

"Harding v. Elliott, supra.



OHIO'S NEW CORPORATION LAW
By PAUL J. BICKBL

THE new corporation act just passed by the Ohio Legis
lature and approved by the Governor aims to set forth

a flexible yet complete and conservative system of legisla
tion. For many years, Ohio's corporation law had lagged
behind the demands of modern business. The corporate
code was cluttered with many archaic provisions, while
many subjects that ought to be covered by legislation were

wholly ignored. In some respects, the earlier statutes were

too rigid, in others, too loose. Through the efforts of the
Ohio State Bar Association, a new corporate code was

drafted, based on the relatively few meritorious provisions
of existing law, the modern statutes of other states, and
the experience of the bar generally. The drafts of the Bar
Association's work were submitted to lawyers throughout
the state as they were produced, with the result that the ex

perience of many lawyers is embodied in the final draft.
Corporation law experts in other states also contributed to
the ultimate result.

It is not practicable in a paper of ordinary length to set
forth all of the changes which the new law makes, but some
of the more important will be noted here. We will first
refer to interesting points of terminology.
The new act, in the interests of greater certainty, fails

to use some of the classic terms of corporate law. The

frequent term "majority vote" does not appear; this, for
the reason that under modern issues of shares with pro
visions for shifting voting power, such term may not be
clear. Instead thereof, the law uses the clause (borrowed
from Florida's new law) "the holders of shares entitling
them to exercise a majority of the voting power of the cor

poration." If, for example, a certain class of shares under
stated conditions would be permitted, by the action of the
holders of a majority (or other stated proportion) of the
shares of such class, to cast a majority of the votes that
might be cast at a shareholders' meeting, then the holders

409
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so voting would be comprehended within the meaning of

the above quoted clause, even though such holders should

actually hold less than a majority of all shares entitled to

vote. The new clause merely aims to apply proper termi

nology to modern conditions.

The term "capital stock" does not appear. It is a term
of uncertain meaning. Sometimes it refers to authorized

capital stock, sometimes to issued stock, and sometimes to

capital paid in. Where the new law intends to refer to

shares, "shares" is used. In the articles, instead of requir
ing a statement of the "authorized capital stock," the law

requires a statement of the maximum number of shares
that may be issued. Wherever a reference to the "aggre
gate par value of shares outstanding" is intended, those
words are used. The term "capital" as such does not ap
pear, but the law defines "stated capital." This will be re

ferred to below in the discussion of dividends.

Further, the names "preferred stock" and "common
stock" are not used. The law does not prohibit any class
of shares from being properly designated as such, but the
draftsmen considered that the terms were not susceptible
of a sufficiently inclusive and exclusive definition. The
creation of shares without par value further complicates
any attempt to define these terms. The new law, however,
does permit the articles to set forth terms and provisions
of specified classes of shares, and complete freedom is

given to classify the shares in any way desired, except that
no deceptive designation shall be used. Anyone reading
the law will readily conclude that it was not difficult to
avoid the use of these common terms.
It has been necessary, however, in specifying the statu

tory voting rights of different classes of shares to take

cognizance of the fact that certain classes may be junior
to others, so the act specifically defines junior shares as

follows: "A class of shares shall be deemed to be junior
to another class when any of its dividend or distribution

rights are subordinate to or dependent or contingent upon
any right or dividend of, or distribution to such other
class." In the simple case of ordinary preferred shares
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and common shares, the common shares would be in the
junior class. But suppose a case where preferred shares
are entitled to a specified preferred dividend, and then an

additional dividend after the common shares had received
a certain dividend,�in that case, the preferred shares, so-

called, would in one respect be junior to the common shares,
and each class of shares would come within the above statu
tory definition.
The term "powers" is not used in defining what a cor

poration may rightfully do. Instead of that, the act uses

the term "authority." The word "power" might be con

strued to mean ability or capacity, instead of lawful author
ity to perform. This feature is referred to below in the
discussion of ultra vires.
We will now discuss briefly the principal provisions of

the new law.

Corporations will no longer be limited to a single pur
pose, as heretofore; the "single purpose" rule was difficult
to adhere to, and was practically unenforceable.
Shares of stock, whether par or non-par, may be classi

fied in any way desired. The former arbitrary require
ments as to the relative amounts of preferred and common

shares are abolished. The former limit of eight per cent
as a preference upon preferred dividends is also discarded.
In addition to the formal matters required in the ar

ticles of incorporation, the articles may set forth any law
ful provision for the regulation of the exercise of the pow
ers of the corporation, or defining the relative rights of
the stockholders among themselves. Among the provisions
that might be inserted in the articles under this authority
are such as: requiring any stockholder before selling his
stock to offer it to other stockholders, or requiring a larger
vote on any question than that otherwise required by stat

ute, or requiring special qualifications for shareholders or

directors.
Other sections of the act specifically authorize the in

clusion of provisions on certain subjects, namely: fixing
the amount of consideration for which the incorporators
may receive subscriptions to shares, stating the valuation
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of any consideration other than cash to be received for
shares to be presently issued, reserving the right to change
the purposes of the corporation, authorizing the board of
directors without a vote of the shareholders to issue stock
purchase warrants, changing the pre-emption rights from
those otherwise provided for in the act, requiring a longer
or shorter notice of meetings than that otherwise prescribed
in the act, authorizing the purchase of shares out of sur

plus, etc.
While the laws of many other states permit the articles

to contain special provisions as to the exercise of the powers
of the corporation, it is believed that Ohio is making a new

departure in permitting provisions to define the relative

rights of shareholders inter sese. In the case of a small

corporation, the articles can be made to resemble in some

respects a partnership agreement. In order to protect per
sons dealing with the corporation, it is provided that the

filing of the articles does not constitute constructive notice
of their contents. This is eminently fair to the public, as no
one should be obliged, before being able to deal with a cor

poration, to send to the state capital for a copy of its ar

ticles of incorporation.
As soon as the articles have been filed, the corporation

may be organized. The previous law required additional

formalities, now abolished, namely, in the case of par com

panies, subscriptions to ten per cent of the authorized
stock, the filing of a certificate to that effect with the Sec
retary of State, and the payment of ten per cent of the
subscriptions; and in the case of non-par companies, sub
scriptions by five persons to at least one share each, and
the filing of a certificate to that effect. In the latter case,
the directors after being elected had also to file a certificate
of payment of the minimum capital before doing business.
These formalities caused much needless delay, and it re

quired unusual persistence to organize a corporation so

that it could actually engage in business in less than a week
after the drafting of the articles. Under the new law, in
corporation can be had very expeditiously. After the filing
of the articles, no additional papers need be filed as a con-
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dition precedent to doing business. However, the law pro
vides that if business is begun before the stated capital is
paid in, the directors are personally liable for corporate
obligations in that amount until it is paid in, but no cor

porate transaction is invalidated thereby. No certificate
is required to be filed to evidence such payment; the per
sonal liability feature will, no doubt, in most cases, cause

compliance with the law.
The former requirement of a County Clerk's notarial

certificate on the articles has also been abolished as a use

less and obsolete detail.
The code of regulations (analagous to by-laws in most

states) may also contain any special provisions not pro
hibited by law. Apparently, the former statute limited the
contents of the regulations to specified subjects.
The new law makes a fundamental change in the matter

of corporate powers and ultra vires. Following the lead
taken by the latest draft of the proposed Uniform Corpora
tion Act being prepared by the Uniform Law Commission
ers of the American Bar Association, distinction is made
between corporate capacity and corporate authority. Ca
pacity is the ability to perform an act, whether right or
wrong. Authority, on the other hand, is rightful power
to perform. The law of ultra vires which has been evolved
by the courts is one of the most uncertain subjects in the
common law. In the federal courts, it is held that a con

tract which is ultra vires is wholly void, except to the ex

tent that it has been executed. The federal courts will
not lend their aid to the enforcement of an ultra vires con

tract, but if, as a result of such contract, a party has re

ceived a vested interest in property, the courts hold the
interest good. The rule in Ohio and probably in most
states is that when one party to an ultra vires contract has

performed its part, it may enforce it against the other

party which is estopped to plead the lack of power.
The new Ohio law contains these provisions :

(1) Every Ohio corporation shall have the capacity pos
sessed by natural persons to perform all acts within or

without the state.
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(2) No limitation on the exercise of the authority of
the corporation shall be asserted in any action between the

corporation and any person, except by or on behalf of the

corporation against a director or an officer or a person hav

ing actual knowledge of such limitations.
Several important consequences follow from these pro

visions. The doctrine that an ultra vires act is void be
comes obsolete. No party dealing with the corporation can

escape liability on the ground of lack of power in the cor

poration. The corporation itself can not plead lack of

power, except against a person having actual � knowledge
of such limitation. However, such lack of power may be
asserted on behalf of the corporation against its officers
and directors who cause the corporation to act beyond its

rightful powers. The new law does not seek to hold the
officers and directors harmless for injury to the corpora
tion by ultra vires acts caused by them.
The above provisions do not mean that a corporation has

the rightful power to do anything and everything whatever.
The provisions merely recognize corporate capacity. The
statute uses the term "authority" to designate those acts

which the corporation has the right to perform. These

provisions constitute a new departure in corporate legis
lation and it will be interesting to observe their operation.
It may be pointed out that the declaration in the act that

every corporation has the capacity possessed by natural

persons to perform all acts is subject to inherent qualifica
tions. Thus, a corporation can not perform the act of mar

riage and it can not be guilty of every crime for which a

natural person may be convicted.

Among the acts coming within the scope of corporate
authority as used in the law is that of owning shares of
stock in other corporations. The purpose of this was to

abolish the rule theretofore existing in Ohio to the effect

that a corporation could own stock only in kindred but

non-competing corporations. The necessities of business
resulted in frequent violations of the earlier act. For ex

ample, a corporation could not be formed to buy, sell and
deal in shares of stock generally, so that the articles of
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incorporation of brokerage and investment companies had
to disguise the fact that such companies would deal in
shares of stock. However, the new act contains a pro
vision that nothing in it contained shall be deemed to au

thorize a combination in restraint of trade.
There is also a specific provision that the failure to af

fix a corporate seal shall not affect the validity of any in
strument.

The sections as to amending articles of incorporation
contain some novel provisions which the experience of the
Ohio Bar has found desirable. Formerly, the Ohio law
provided for three methods of amendment :

(1) Amendment proceedings, strictly so-called.
(2) Increases and decreases of stock, which, although

in effect amendments, were not designated as such in the
statute and were accomplished by a different kind of pro
ceeding.

(3) Re-organization of corporations with par stock only,
so as to provide for non-par stock.
In lieu of these diversified proceedings, each of which

required a different kind of notice and a different kind of
vote, the new act provides for a single uniform method
of amending articles of incorporation, whether the amend
ment relates to changes in capitalization or otherwise.
Moreover, there is a provision taken from New York law
to the effect that non-par shares may be changed into par
shares, in which case, however, the new par shares shall
not exceed in par value the amount of stated capital rep
resented by the shares without par value plus the amount
of surplus available for dividends on such shares. This

proviso will prevent the watering of stock by merely chang
ing the character of the shares.
Another new provision is to the effect that, if any pro

posed amendment would alter the terms and provisions of

any class of outstanding shares, dissenting shareholders
are entitled to be paid the fair value of their shares of the
class so changed, upon taking the steps required by the

statute, which are the same as in the case of dissent from
the terms of sale of the entire assets of the corporation. It
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is the writer's belief that, under this provision, the terms
of shares outstanding at the time that the new law goes
into effect, which will be in June, 1927, may not be changed.
This conclusion would seem to follow, not only from gen
eral principles, but also from the specific saving clause in
the new act.

The act permits the articles of incorporation to contain
a provision authorizing the Board of Directors to adopt an
amendment to the articles fixing the preferences, dividend
rate, and redemption price of unissued shares within the
limits to be prescribed in the articles. Experience has
demonstrated the usefulness of such a provision. For ex

ample, suppose a corporation wishes to issue preferred
stock in a definite amount and to have authority, at some
future time, to issue additional preferred stock of equal
rank but with a preference, dividend rate, and redemption
price to be determined according to market conditions at
the time when the shares are to be issued. Under the pro
vision in the act here discussed, a large amount of equally
ranking preferred stock could be authorized at one time,
and the Board of Directors could be empowered to fix such

specific terms at some future date within limits, however,
prescribed at the time that the shares are originally au

thorized. This will make it unnecessary to go to the stock
holders every time that a new series or block of such pre
ferred stock is to be issued.

Another new provision authorizes the filing of a certifi
cate of amendment changing the name of a corporation in
the recorder's office of any county in which the corpora
tion had, or has, property. Unlike many of the states, the
Ohio law does not require the filing of articles of incor
poration in any office except that of the Secretary of State.
When a corporation, after taking title to real property,
changes its corporate name, it is desirable that title ex

aminers find in the recorder's office a certificate showing
such change. The filing is not obligatory, but the require
ments of abstract companies and title examiners will, no

doubt, cause such certificate to be filed wherever it will
serve their purposes.
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The amendment sections also contain clear provisions
as to the voting power of stock. The former law was not
clear as to what voting rights non-voting shares of stock
had on the subject of amendments. Without going into
the detailed provisions on this subject, it may be said that
their general purport is to the effect that non-voting stock
has the right to vote upon all amendments which substan
tially affect the rights or interests of their holders.

On the subject to issuing shares, the Ohio law takes an

advanced position. The issuing of non-par shares is safe
guarded to a greater extent than is the case in the laws of
most of the states. Par shares and non-par shares are

treated on the same basis, viz: in each case, they must be
issued for a definite amount of consideration. The word
"amount" is important, because it requires a statement of
the consideration in terms of dollars. Par shares must be
issued for an amount of consideration not less than the par
value thereof (subject only to one exception; in cases

where they can not be sold at par and under certain re

strictions including the offering of them to existing share

holders, they may be sold at less than par). Shares with
out par value may be issued pursuant to subscriptions
taken by the incorporators for such amount of considera
tion as may be specified in the articles, or if none is speci
fied therein, then for such amount as the incorporators may

specify, and after organization, for such amount of con

sideration as the holders of the shares of the class to be is
sued and of each class junior thereto may fix, or such
amount of consideration as the Board of Directors may
fix when authorized by vote of the shareholders or by the

articles, or, if no shares of the class to be issued are out

standing and there are no shares junior thereto, then for
such amount as the Board of Directors may fix.
As a further safeguard against the issuing of shares

for property at an excessive valuation, the act provides
that, if shares be issued for any consideration other than

cash, a certificate showing the facts must be filed in the
office of the Secretary of State within sixty days after the

issue. The requirement of making a public record of the
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issuing of shares for property will, it is believed, operate
as a deterrent against the promiscuous issuing of shares
for property of little or no value.
In order, however, that honest transactions may subject

innocent parties to no liability where shares are issued
for property, the act provides that the valuation of prop
erty made by the incorporators or Board of Directors or

stockholders, as the case may be, shall be conclusive, unless
a party asserting otherwise shall show that the determina
tion of value was knowingly and intentionally made and
fixed at an amount known to the parties making the same

to be greater than the fair value of such consideration to
the corporation. The chief purpose of this latter provision
is to abolish the former rule in Ohio as announced by the

Supreme Court that, where shares were issued for prop

erty, the shares are paid up only to the extent of the actual
value of the property as determined by the court. This
rule was very harsh and subjected innocent persons to the
hazard of being held liable to pay additional amounts on

shares, if a court, perhaps long after the event, should
find that the property was in fact over-valued, thus sub

stituting the judgment of the court for the judgment of
the parties in interest. While this rule does not seem to
have been often invoked in Ohio, the fact of its existence
constituted a continuing threat to persons engaged in ordi
nary business transactions, even when they acted in the
best of faith.
The provision with respect to issuing certificates for

shares legalizes the practice of issuing scrip for fractional
shares and denying, if desired, voting and dividend rights
to the holders thereof prior to their assembling sufficient
fractions to aggregate a full share.

The inconvenience often occasioned to a corporation by
having obsolete certificates of stock outstanding which,
because of change of capitalization, or for other reasons,
should be exchanged for new certificates, is provided
against by a clause to the effect that the shareholders may
order all or any outstanding certificates to be exchanged
for new certificates, and may deny voting and dividend



OHIO'S NEW CORPORATION LAW 419

rights to shareholders who, within the time fixed in the
notice to be given to them, fail to make such exchange.
The act also contains a provision which is in conformity

to New York Stock Exchange requirements, to the effect
that each certificate for shares must state all the terms
and provisions of each class of shares, or a summary
thereof.
An important change is made in respect to the issue and

transfer of shares by executors, administrators, and other
fiduciaries. The pre-existing rule and the one obtaining
in most of the states seems to be that a corporation may
be held liable for damages to a beneficiary where a fidu

ciary makes a wrongful transfer of shares. The new act

permits a corporation to treat the registered owner of

shares as the owner for all purposes, unless otherwise di

rected by a court of competent jurisdiction. This trans

fers the burden of seeing to it that a fiduciary discharges
his duties from the back of the corporation to that of the

fiduciary and the beneficiary, where the burden rightfully
belongs.
Voting trust agreements for a period not exceeding ten

years are specifically authorized and voting trust certifi

cates are given the same qualities of quasi-negotiability as

the Uniform Transfer Act gives to stock certificates. In

order to settle a question which has arisen in other states

which contain legislation on the subject of voting trusts,
there is a specific provision to the effect that the rights
conferred by the voting trust section are in addition to

rights at common law.

Under the previous Ohio law, all preemption rights were

vested in the holders of common shares. The new law does

not use the term "common shares." It provides that the

holders of shares of a class at the time outstanding have

preemption rights in shares of the same class when such

shares are sold for cash, unless the articles otherwise pro

vide. Share of a new class are not subject to preemption
rights. Heretofore, when a corporation, after its organiza
tion, desired to issue a new class of preferred stock, it
could not safely sell the entire issue to an underwriter with-
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out first offering the shares to the common shareholders.
Underwriters, however, object to such offering because

frequently it interferes with their market. As a result,
corporations frequently took the risk of not offering such
shares to their shareholders. The new provision is in ac

cordance with the methods of modern business.

Where shares are issued for property, no preemption
rights exist. This codifies the rule which the courts have
declared in many states, and which was probably the law
in Ohio in any event. Moreover, the holders of two-thirds
of the outstanding shares of a class of which additional
shares are to be issued may release all of such new shares
from preemption rights.
In order to specify the conditions under which dividends

may be declared, the act (following the Florida law), de
fines the term "stated capital" as meaning an amount equal
to the aggregate par value of outstanding shares having
par value, the aggregate amount of consideration received
for non-par shares, the amount transferred from surplus
to stated capital upon the declaration of a share dividend
and, in the case of a corporation having shares without par
value, such amount as may be transferred from surplus to
stated capital. The stated capital constitutes the corpora
tion's "capital liability" on its balance sheet and can not
be impaired by the payment of dividends. Dividends may
be paid only from the surplus over its stated capital plus
its liabilities.

A cash or property dividend may not be paid from the

surplus created by a re-appraisal of fixed assets, nor from
unrealized profits due to valuation of inventories before
sale, nor from any unrealized profit in any form, but a

share dividend may be declared from such surplus. The
purpose of this is to abolish the practice of artificially
creating a surplus from which to pay dividends. One of
the greatest evils in corporate practice has been the dec
laration of dividends from surpluses that exist only on

paper and are not real. Many a fictitious dividend has
lured an innocent investor to buying shares upon which
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nothing in reality had been earned. The Ohio law takes an
advanced position in these restrictions upon the declaration
of dividends.
A paid-in surplus is required to be shown on the books

as such, and when distributed, notice must be given to the
shareholders of the source of the distribution so that they
may not be misled into thinking that it represents a dis
tribution of earnings.
A novel provision is to the effect that a corporation which

owns wasting assets such as coal, oil or gas, may include
in its articles a statement that the depletion of such assets
need not be deducted in the computation of surplus avail
able for dividends. There has heretofore been some judi
cial authority for this practice.
There are also detailed provisions as to reduction of

stated capital which are too long to be set forth here. A
certificate of such reduction must be filed in the office of
the Secretary of State.
Under pre-existing law, Ohio corporations had a very

limited right to buy their own shares. Frequently, a cor

poration wished to sell shares to employes and reserve the
right to re-purchase them upon the termination of the
employment, but such agreements could not be lawfully
made, so that it became the practice to vest such re-pur
chase rights in designated shareholders or in the members
of the Board of Directors, or persons to be procured by
them. The new act specifically allows such contracts to
be made, and further, provides that shares may be pur
chased from surplus available for cash dividends when
authorized by a two-thirds' vote of each class of shares

outstanding, or by such other vote as the articles may pre

scribe, or by the Board of Directors when authorized by
the articles.
The new law contains rather complete provisions on the

subject to shareholders' meetings. Such meetings may be
called not only by designated officers but also by the holders
of twenty-five per cent of the shares entitled to vote thereat.
In the event of the transfer of any shares after notice of
a meeting has been given, it is not necessary to serve notice
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on the transferee. Formerly, all shareholders' meetings
had to be held in the state. Now it is provided that if the
articles or regulations so specify, any meeting of the share
holders except the annual meeting or other meeting called
to elect directors may be held outside of the state.
A provision which it is believed will be quite useful, espe

cially in the case of small corporations, is to the effect that

any action which may be taken at a shareholders' meeting
may be taken without a meeting if authorized in writing
signed by the holders of the shares entitled to notice thereof.

Following a provision in the law of Maryland, the law

permits the regulations to fix or authorize the Board of Di
rectors to fix a time not exceeding forty-five days preceding
a shareholders' meeting, or dividend payment date, or any
date for the allotment of rights as a record date for the de
termination of the shareholders entitled to vote, or receive
such dividends or other rights. Where a shareholders'
list constantly changes by reason of transfers, it has here
tofore been a question as to what authority the directors
had to fix a determination date.
A new provision, taken from the law of Illinois and other

states, is to the effect that no proxy shall be valid after the
expiration of eleven months of its date unless it specifies a

definite time. Also, in order to settle a question that some
times arises in practice, it is provided that where two or

more persons are designated as proxies, a majority of such
persons present at a meeting, or if only one be present, then
that one, may exercise the power, unless the instrument
otherwise provides.
Conforming to the laws of most states, the minimum

number of directors is fixed at three, instead of five, as

heretofore. The former requirement that a majority of
the directors must be citizens of Ohio is superseded by the

provision that at least one must be a citizen of Ohio, unless
the articles otherwise provide. The board may declare
vacant the office of any director who is adjudicated a bank

rupt or of unsound mind, or who does not qualify within

sixty days of his election. The archaic requirement of a

directors' oath is abolished.
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Other provisions which are new in Ohio or which change
pre-existing law may be summarized as follows :

(1) The regulations may authorize the board to create
committees, including an executive committee. This is to

legalize the practice of having committees carry on the
work of large Boards of Directors when they are not in
session.

(2) iFull books of account have to be kept. This is in line
with modern thought and agitation.

(3) The right of cumulative voting is retained, but is
made subject to the provision that it can be exercised by
each shareholder only if any shareholder notifies the presi
dent or vice president not less than twenty-four hours be
fore the meeting that he intends to cumulate his votes, and
if an announcement to that effect is made upon the conven

ing of the meeting. The purpose of the provision is to pre
vent a wary minority from acquiring control of a corpora
tion by stealth.
(4) A financial statement has to be laid before the stock

holders at the annual meeting. After the notice of the

meeting has been mailed, a copy of such notice must be
mailed to any shareholder so requesting. There is a pen

alty for refusing the request.
(5) Notice of a shareholders' meeting called to vote upon

sales or lease of its entire assets must be given to all share

holders, whether entitled to vote thereat or not.

(6) Any two or more corporations, regardless of the pur
poses for which created, may consolidate by following cer

tain specified proceedings.
(7) The burdensome requirement of refiling chattel mort

gages every three years is abolished as to such corporate
mortgages, one filing being sufficient.

(8) Power is given to issue convertible securities and

stock purchase warrants.

(9) By appropriate provision in the articles, voting power

may be conferred on bondholders.
(10) There are full provisions on the subject of dissolu

tion, in lieu of the antiquated and ambiguous provisions for
merly in the Ohio code. Even in cases of voluntary, as dis-
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tinguished from judicial, dissolution, the court of common

pleas may, on petition, take jurisdiction of the settlement
of claims, and determination of the rights of creditors and
shareholders in the property. This kind of jurisdiction is

novel, and has heretofore been commonly exercised only in
cases of judicial dissolution, receiverships, or statutory in

solvency proceedings.
(11) The appointment of transfer agents and registrars

is made legal.
The new law is made applicable to existing corporations.
The foregoing is by no means a complete outline of the

new Ohio law, but is an attempt to set forth its principal
features, with special attention to those that are new de

partures in corporate legislation.
The Ohio law represents the most recent effort to modern

ize corporation statutes. Within the last few years, many
other states, including New York, New Jersey, Michigan,
Illinois, Maryland and Florida, have amended or revised
their corporation laws in order to bring them up to date.
The influence of this recent legislation upon the new Ohio
law is easily traceable. It is believed, however, that while
the new Ohio law gives greater freedom and flexibility to

corporate practice in that state than has heretofore ob

tained, yet Ohio will not be among the states that make a

specialty of issuing charters to enterprises doing business
elsewhere. Certain restrictions in the new law will keep
out many concerns that desire the greatest possible free
dom. Among these are the restrictions upon issuing shares,
the requirement of filing a certificate when shares are is
sued for property, the requirement that full books of ac
count be kept and that they be open to inspection by any
shareholder except for unreasonable or improper motives,
and the restrictions upon the right to declare dividends,
which have heretofore been discussed, and which are not
found in the laws of Delaware, for example.
The penalties in the new law for knowingly issuing false

circulars and reports, making false entries in books, fail
ing to keep minutes or to furnish annual statements to
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shareholders requesting them, or violating the act in other

particulars will also tend to keep out of Ohio typical pirate
concerns that flourish best in states that require no dis
closure of corporate affairs to shareholders and that other
wise give corporations the widest range. Moreover, the
Ohio Blue Sky law has always to be taken into considera
tion.
While, no doubt, defects will be discovered in the opera

tion of the Ohio law, as that is inevitable in any large piece
of legislative work, yet the method followed in drafting the

law, and its submission to and critical examination by a

great many attorneys, should reduce such possible defects
to a minimum. In any event, it will, no doubt, tend to check
the migration of corporate enterprises from that state, and
will provide them with a far more satisfactory legal vehicle
than that heretofore available.



A SKETCH OF THE HISTORY OF THE HIGH
COURT OF CHANCERY FROM ITS ORIGIN
TO THE CHANCELLORSHIP OFWOLSEY

By WILLIAM LINDSAY CARNE

THE High Court of Chancery had its origin like the

common law courts in the ancient curia regis, or King's
Council, of the early Norman rulers. This body was the

common parent of all the royal courts, which for a time

existed, as a part of, and undifferentiated from it, but

which at different periods separated from it, and assumed,
each, a distinct existence of its own. In order therefore

to properly understand the nature and jurisdiction of the

Chancery as well as that of the common law courts, a some

what detailed examination of the origin, composition and

jurisdiction of the curia regis will be necessary.
The curia or aula regis had its origin in the conception

of the King as a feudal lord. One of the settled policies
of the feudal system was that every vassal was bound to

render aid to his lord as well by his advice in council as

by his sword on the field of battle. Hence the Conqueror
and his successors having parcelled out the lands of the

conquered Saxons to the Norman nobles who had defeated
Harold at Hastings became Feudal lords, and had earls
and dukes beneath them as their vassals. In like manner,

each earl and duke had barons and simple knights who
were their vassals and owed them fealty. Those who held
their lands of the King immediately, without the interven
tion of any other Feudal superior, were known as tenants
in capite, who held per baroniamx and it was of these that
the curia was made up. The membership of this council
was indeterminate, for obviously all those who were sum

moned by the King could not always attend. Besides the
tenants in capite, the great officers of the crown, e. g., the
Lord Chancellor, the Chief Justiciar, the Lord Treasurer,
the Chamberlain, etc., were always ex officio members, and

1 Holdsworth, History of English Law, vol. 1, page 33; 2 Black-
stone Comm. 60.
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the monarch might summon anyone whom he chose to at
tend before it.2 The jurisdiction of this council was ple
nary; to express it in terms of modern political economy,
it had executive, judicial and legislative power. "The same

body . . . was at once a royal council, a court of justice,
or a general assembly according to the needs of the mo

ment; it exercised executive, judicial or legislative func
tions alternately without clear distinction."^
It will readily be seen that the large council composed

of a number of secular and spiritual nobles, many of whom
lived long distances from London, was too unwieldy a body
to carry on the everyday affairs of general governmental
routine. Hence the practice arose of leaving these mat
ters to be administered by a small council composed of the
aforementioned great officers of state, who were in con

stant attendance upon the royal person, both in London,
and on these peregrinations or progresses throughout the
kingdom, to which the early Plantagenet Kings seem to
have been so greatly addicted. The great or larger coun

cil was only summoned therefore, to deliberate on matters
relative to the general state of the nation, and to foreign
relations, etc. Thus it amended the laws of Edward the
Confessor (temp. William I), and under Henry II, it dis
cussed the coronation of the King's son, the marriage of
his daughter, and questions of peace and war. It acted
as a Feudal court for the chief vassals of the crown; it
tried the Bishop of Durham for treason, (1088) was party
to the Constitutions and Assize of Clarendon; it adjudged
Thomas a Becket to be in the mercy of the King (Henry
II) for a wrong done to John, the King's marshal (1165),
and tried the dispute between the Kings of Castile and

Navarre, of which Henry II was arbiter (1177).4 The

general history of the large council, while interesting in
itself (for it was the germ from which the British Parlia
ment sprung),5 does not concern us here. Our interest

2 Holdsworth , ibid. p. 33.
3 Baldwin, The King's Council, page 4.
* 1 HOLDSWORTH, 39.
�40 Ibid.
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is in the small council, for it was from this body that the
courts of England arose.

The smaller curia was not conceived of as a separate
body from the great council. Both were the council,6 but
the small body had jusisdiction over matters of less im

portance. "It was at them (i. e. the meetings of the small
council) that the finances of the kingdom were regulated.
It was at them that measures were carried out which made
the curia a Court to which all manner of cases could be

brought."7 The King's prerogative of administering justice
to his subjects was lodged in the council, and it was there
fore a royal court. Of the officers who composed it, the
justiciar was originally the most important. He was the

King's viceroy and had general control of the kingdom
during the monarch's absence. His office was made perma
nent under William Rufus.8 The Chancellor was the King's
confessor and keeper of his seal. He acted as secretary of
state for all departments. All royal writs were drawn up
and sealed in his office, the Chancery, and he was "chief
of the royal chaplains."9 The justiciae were the assistants
of the justiciar, and acted as justices in eyre.10

THE COURT OF EXCHEQUER

Chief among the business of the small curia was that of
finance. It had charge of the royal revenue, and it was

from this fact that the court of Exchequer arose. The

council, when it came to consider fiscal matters, resolved

itself, as it were, into a committee of the whole, and was

known as the "Consilio in Scaccario." The name "Ex

chequer" is said to have been derived from the chequered
tablecloth used to facilitate arithmetical calculations.11 All
the great officers of state, including the Chancellor took

* Spence, Equitable Jurisdiction of the Court of Chancery,
vol. 1, p. 327.

7 HOLDSWORTH, 40.
8 Holds. 36 et seq.
6 Ibid. 37.
10 Ibid. 38.
u Madox Exch. 1,160.
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part in these meetings; later, however, when the Chan
cellor's own department became crowded with business, he
found it inconvenient to attend the sessions of the Con-
silio in Scaccario, and directed one of his clerks to act as
his deputy (circa 18 Hen. Ill),12 and this official became
known as the Chancellor of the Exchequer.
It will be seen that the collection of revenues entails a

certain amount of judicial business, connected with the
adjudication and settlement of disputed claims, alleged
payments, exemptions, etc. These matters could most easily
be disposed of by the body having general charge of the rev

enue; hence the Exchequer came to have two divisions, in
the upper one of which legal disputes between the crown

and its debtors (the chief of whom were the sheriffs of the
various shires) were settled.13 Certain nobles of the coun

cil, and certain clerks were appointed to hear these cases.

The nobles were known as the Barons of the Exchequer,
a title which they retained until the latter part of the last
century. These barons were not at first professional law
yers, but some of them belonged to that profession as early
as the time of Edward II, and the chief baron was usually
a lawyer.14
The Exchequer was the first of the royal courts to sep

arate itself from the council, and to assume an existence of
its own. It is not possible to say (and the remark applies
equally to the other common law courts and to the Chan

cery) when this separation took place.15 During the 13th

century its connection with the curia regis was still close,
and it did not become a distinct body until about the begin
ning of the next century.16 Before this time the Exchequer
had ceased to be a purely fiscal body, and had become a

"general secretariat for all kinds of government business."17
It became a depository for treaties, and the council held its

"Bald. 46.
13 1 Holds. 43.
"Ibid. 235.
"Holds. 231.
"Ibid. 44.
17 Bald. 210.
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meetings at times in the Exchequer. Thus in 14 Edw. I,
the barons were called upon to consider the relations of

English and Flemish merchants, and treaties with Scotland
were laid before the council in the Exchequer.18
The judicial functions of the Exchequer were differen

tiated from its functions as a revenue bureau, by the fact

that the barons early found it convenient to try cases in a

separate chamber from the one where the general revenue
business was carried on.19 Sometimes other matters than

those strictly connected with the revenues passed before the

barons,20 and they came to hear pleas between subjects
without an original writ, which as will be shown later, was
necessary in the court of Common Pleas.21 Legislative en

actments were framed to restrict this unlicensed assump

tion of jurisdiction; but they were avoided by the fiction

that the defendant's failure to pay his debt affected the

plaintiff's ability to pay his taxes�the same fiction which
was later embodied in the writ of quominus.22 The jurisdic
tion of the Exchequer not being restricted by the scope of

the original writ, as was the case in the Common Pleas,
(since the Exchequer was a branch of the curia regis) it
came to exercise a quasi-equitable jurisdiction preceding
that of the Chancellor.23 This equitable jurisdiction was

lost under the following circumstances: In 1295 (temp.
Edw. II) Walter Langton, Bishop of Coventry and Litch

field, was Lord Treasurer. He extended the power of the

Exchequer so far, that the Parliamentary party, supported
by Archbishop Winchelsey and the Chancellor, John Lang-
ton, (not a relative of the Treasurer) removed him from of
fice. He was again appointed and again deposed. This
contest was fatal to the influence of the Exchequer, and
from this time the Chancery came to the front as the chief

18 Ibid. 215 et seq.
19 Holds. 44.
20 Ibid.
21 Bald. 217.
"Ibid. 218.
"Ibid. 224.



HISTORY OF HIGH COURT OF CHANCERY 431

governmental office.24 Even financial matters ceased to be
determined in the Exchequer; thus in temp. Edward III,
we find a levy of a wool subsidy determined and communi
cated in the Chancery.25 The judicial power of the Ex

chequer was also curtailed by 1 Edw. Ill in which the King
reprimanded the Treasurer and Barons for attempting to
hear a case involving lands held in capite without a writ.
This fact shows that the Exchequer was assuming its final
form, that of a common law court.26

THE COMMON PLEAS

The history of this branch of the curia regis involves a

brief examination of the judicial system subsisting under
William I, and his immediate successors. The Conqueror
did not, at one fell swoop, destroy all the old Saxon judicial
institutions, but instead preserved them as far as possible.
The old county courts at which the sheriffs presided, were
left intact, and ordinary suitors were supposed to obtain

justice from them. These county courts were assemblies of
the freemen of the shire; the suitors themselves were the

judges, and it may well be supposed that their judgments
were not characterized by any great depth of reasoning or

legal knowledge. On the contrary, they were too often ex

tremely biased, and swayed by local prejudice and per
sonal influence.27 The county courts had general civil and
criminal jurisdiction.28 There was an appeal from their

judgments (in Saxon times) to the King and the Witenage-
mot.29

In addition to the county courts, there were likewise the

private or manorial courts of the great Feudal nobles (both
spiritual and secular), and of these the King's court formed
one since it was intended primarily for the immediate vas-

84 Bald. 229 et seq.
"Ibid.
26 Cal. Close Rolls, 1 Ed. Ill, 194.
"Pollock & Maitland, History of English Law, 535-37; Holds-

worth, 10.
" Ibid. 38 et seq.
" Laws of Cnut secular, 7 ; Stubbs, Const. Hist., v. 1, pp. 135, 446.
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sals of the crown. Now this court was nothing but the
curia regis exercising its judicial function; and its superior
efficiency and impartiality as compared with the county
courts soon caused it to be pressed with the petitions of

those persons who wished to make use of its facilities. As
the curia regis itself was engaged with affairs of State, and
other important matters, it could not afford the time to hear

pleas between subjects and some other manner of disposing
of them became necessary.30 The difficulty was solved by
Henry II. This sagacious and politic prince saw that by
drawing all litigants into the royal courts he could greatly
strengthen and extend the royal influence and at the same

time by charging a fee for the coveted privilege of suing in

the King's courts, secure for himself an additional source
of revenue. The steps he took to accomplish this end are

thus related by the Abbot Benedict: "He selected five men

only, two clerks and three laymen, who were all of his own

household. And he ordained that these five should hear all

the suits of the realm, and adjudicate upon them and that

they should not depart from the curia regis but should re

main there to hear men's suits; provided that if any ques
tion arose among them which they could not solve it should
be reserved for the King's hearing, and should be settled as

it should seem good to him and the wiser men of the

realm."81 These men were not it should be remembered
conceived of as a separate body from the council; they
were, as it were, a committee of the curia regis charged
with a particular task (that of hearing pleas between sub

jects) but they nevertheless remained a part of the coun

cil. It was not until the time of John (1224) that the
Common Pleas began to keep its rolls (de banco) separate
from those of the council (coram rege). The jurisdiction
given to this court was limited in the extreme, and it was
strictly forbidden to depart therefrom.32 The council re
served to itself the right to determine all unusual and diffi
cult matters, and the jurisdiction of the judges of the Com-

80 1 Holds. 52.
"Bbnedictus Abbas (R. S.), 207-208.
32 Baldwin 49-50; Bracton De Legibus, iii 80 ff B61-62.
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mon Pleas was limited by the original writ, which issued
out of the Chancery and determined the scope of the relief
to be given.33 The Common Pleas was limited to hearing
cases involving fines, recoveries, real actions and the com

mon law actions (debts, detinue, covenant and account.)31
It will be shown later how, by a series of fictions, the King's
Bench and the Exchequer succeeded in niching away a good
deal of the business from the Common Pleas. The Judges
of this court were originally clerics, but after 1316 no clerk
was appointed except Harvey of Staunton, who later be
came chief justice (1326). 35 The Common Pleas was fixed
at Westminster by Magna Charta and remained there until
1879.

THE KING'S BENCH

This court arose from the court held coram rege, as dis
tinguished from the Common Pleas fixed at Westminster. It
was for a long time intimately connected with the council,
and was, in fact, the council sitting as a royal court.36 It
was the last court to definitely separate from the council,
an event which did not occur until a hundred years after
the Common Pleas had assumed a separate existence.37
Originally the King sat in person to administer justice in
this court but after a time (Coke says as early as the reign
of Henry IV)38 he ceased to do so. The official staff of the
King's Bench was composed of judges delegated for the
purpose but the other members of the council seem also to
have participated in its proceedings. Thus, in a case as

late as 1315 the judges of the King's Bench were assisted

by their brethren of the Common Pleas, the barons of the

Exchequer, the Treasurer, the Chancellor and other mem

bers of the council.39

33 Bald. 10.
34 1 Holds. 198.
30 Bald. 52.
30 Bald. 52.
"1 Holds. 204.
38 4th Inst. 71; 2nd Inst. 186.
36 Y. B., 13 Ed. Ill (R. S.), XCIV; 1 Holds. 207.
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The King's Bench was in a special sense the King's own

court wherein all matters touching the royal person were

tried. Hence it was the principal criminal court of the
country (since every crime was a violation of the King's
peace and therefore an offense against his dignity) and its
judges were the "supreme conservators of the peace and
coroners of the land."40 It held pleas of trespass vi et armis,
replevin and debt (in cases where its own officials were in

volved). It could also try any personal action if the de
fendant was already in the custody of the court. This fact
enabled it to extend its jurisdiction very largely and to ac

quire a considerable amount of that properly belonging to

the Common Pleas by the fiction of arresting the defendant
for a feigned trespass.41 The King's Bench was a court of

appeal from all other courts except the Exchequer42 which
had a special court, that of the Exchequer Chamber (estab
lished by 31 Edw. Ill, A. D., 1357 and composed of the
Treasurer and Chancellor) wherein its mistakes were rec

tified.43

THE RESIDUARY JURISDICTION OF THE CURIA

We have thus far seen that the supreme judicial power
under the early Norman Kings was lodged in the curia

regis, whose jurisdiction was plenary and unlimited; we

have further seen that portions of this jurisdiction were at

different times transferred to committees of the curia which
for a long time remained integral of the main body but
which finally separated and took up independent existences
of their own. The jurisdiction of these courts was strictly
limited and the curia regis retained an absolute and unde
fined power of control over them, which power appears to

have been frequently exercised.44 The common law courts
were unable by their very nature to give complete relief

"Spence, 113.
"Ibid.
"Ibid. 114.
� Bald. 233 et seq.
"Case of the Stauntons, Y. B. 13 Ed. Ill (R. S.), XXXVI-XL iii

(1340-1345) Y. B. 12, 13, Ed. Ill (R. S.), XCIV-C (1336-1341).



HISTORY OF HIGH COURT OF CHANCERY 435

to suitors in all cases. Every attempt to increase their
jurisdiction was met with the opposition of the whole
moneyed and landed class of that day,45 for every baron
and other Feudal noble possessed of a court of his own

looked with disfavor on the King's tribunals as so many
"competitors for the profitable business of judicature,""
and even after the passage of the famous Statute of West
minster 2nd, authorizing writs "in consimili casu," we are

told that "the creation of new writs was being checked by a

jealous baronage."47 The Chancery clerks who issued the
writs and the judges who enforced them were alike over

awed and obliged to follow strictly the traditional forms
laid down for them. These matters will be discussed in
more detail later.

Even if the difficulties connected with the original writs
had not existed the constitutions of the law courts were

such that it was impossible for them to give relief in every
case. The presence of the jury prevented the consideration
of any but the most simple cases of trespass, debt, covenant
and the like and more complicated matters must of neces

sity be reserved for the consideration of those who by in
telligence and training were better fitted to determine them.

Bearing these considerations in mind it will be readily
seen that the law courts were frequently unable to give re

lief and that an appeal to the residuary jurisdiction of the
council was in many cases necessary. "It (the council)
was naturally employed by the King to exercise his prerog
ative of doing justice to all his subjects in cases where the

ordinary law or the ordinary courts were not able to do

it.48 Sometimes the matter was outside the jurisdiction of
the courts and at other times the law itself was not broad

enough to cover the case."49
A concrete instance of the necessity for an appeal to the

" Jenks, Edward I, p. 218.
46 Ibid.
41 Bald. 65.
46 1 Holds. 478.
48 1 Holds. 476.
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council is found in the case of Lady Audley.50 The facts
were as follows : Upon the marriage of Lord and Lady Aud
ley the father of Lord Audley covenanted to settle certain
lands on the newly wedded couple and their issue. This he
later refused to do. Lord Audley was unwilling to bring an

action against his father and Lady Audley was therefore
unable, as a feme covert, to sue in the law courts. Yet even
had her husband been willing to join her in bringing the ac

tion the court could only have given damages for the breach
of the contract which, under the circumstances, would have
been inadequate. Moreover, the damages would have ac

crued to the husband and Lady Audley would have derived
no benefit from them at all. Under these circumstances

Lady Audley petitioned the council and obtained a decree
for specific performance against her father-in-law.51
In the course of time the press of business became such

that the council found it impossible to attend itself to all
the petitions presented to it. Hence, the practice arose of

assigning these matters of grace, as they were called, to
the Chancellor to take what action should seem fitting to
him in regard to them. It is impossible to say exactly
when this practice first arose, but it is evidently of great
antiquity. The statute of 22 Edw. Ill directing that mat
ters of grace should be referred to the Chancellor or the

Keeper of the Privy Seal has been sometimes cited as estab

lishing the jurisdiction in this respect but the general opin
ion at the present day is that this statute was merely declar
atory and confirmatory of an already long established

practice.52 "The fact that the attention of the King and his

high officials was constantly engaged in matters of state
administration rendered this method natural and even nec

essary."53

THE POSITION OF THE CHANCELLOR

The position of the medieval Chancellor rendered it par-

50 35 Edw. Ill, 1361.
01 1 Pomeroy Eq. Juris. 37 n 2.
63 1 Po., 38; Spence 335.
53 1 Pom. 34.
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ticularly fitting that such matters of grace affecting the
King's conscience, as parens patriae, should be referred to
him. In the first place, he was almost always an ecclesias
tic and usually one of high rank, e. g., an archbishop or

cardinal. Hence it was considered that he had a knowledge
of and insight into matters of right and conscience which
the more or less rude and unlearned laymen who made up
the curia regis could not be expected to possess.54 As a

cleric too he was largely free from secular control and this
greatly augmented his influence and prestige.35 After the
abolition of the office of Chief Justiciar, the Chancellor took
his place, standing next in importance to the King.56 He
was likewise the Keeper of the Great Seal and all the orig
inal writs whereby actions were begun in the law courts,
issued from the office, the Chancery57 which was "a great
secretarial bureau, a home office, a foreign office, and a

ministry of justice."58

THE COUNCIL AND THE CHANCERY

We have seen that after the Exchequer lost its prestige
following the contest over the appointment of Walter Lang-
ton as Treasurer, the Chancery came to the fore as the chief

government bureau. The council frequently held its meet

ings there and was then known as the "curia in cancellario."
It was at these meetings that suitors such as Lady Audley
addressed their petitions to the council and a consideration
of the nature of the relief asked by such suitors is necessary
at this point.
In some cases the common law remedy could not be ob

tained by the plaintiff who was prevented by illness, pov
erty, etc., from getting it.59 The council always took par

ticular care of poor persons. Again, a powerful enemy

might prevent the plaintiff from applying to the courts or

mKerly, History of Equity, 25.
65 Spence, 355.
"Ibid.
51 1 Holds. 398.
m 1 Poll. & Mait. 71.
M Kerly, 71.
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the defendant might be a local officer, as a sheriff, whom it
would be necessary to sue in his own court and before a

jury selected by himself.60 Hence, the ancient bills are full
of complaints of trespasses, disseiens, and outrages which
show clearly the disordered state of the country approach
ing, indeed, close to anarchy. The bills are often exagger
ated but "still the picture of anarchy and insecurity to life
and property which the bill paints is a most melancholy
one. The poor widow and helpless old man are attacked
and beaten, their houses broken open, and their chattels

swept away by bands of maurauders, whose leaders were

known to the whole countryside and who made no attempt
to conceal their identity, since retribution save at the hands
of the distant Chancellor was little likely to overtake
them."61 Writs of oyer and terminer were given for "griev
ous and horrible trespasses,"62 but these were subject to the
same disadvantages as the common law actions. Thus, in
1354, a knight entered the court of oyer and terminer,
throttled the judge, and threatened to kill him with his
drawn sword.63 Hence, we find in Ancient Petitions Nos.

12, 298, 29 Edw. Ill, an appeal to the council because the

plaintiff had been prevented through fear from suing at

oyer and terminer. Others state that officers are in collu
sion with wrongdoers,64 juries are controlled and coroners

bribed.65

In some cases the common law process was not denied to
the plaintiff but was used fraudulently as a means of op
pression. This was particularly true of abuses connected
with the selection of juries. Thus, in the rather late case

of Grey v. Rice66 in the reign of Henry VII, the Earl of
Kent alleged that he frequented the tavern of Walter ap

Rice, and allowed him to keep the reckoning. Walter now

mIbid.
"Ibid.
" Cal. Close Rolls, 41 Ed. Ill, 392.
"Cal. Patent Rolls, 28 Ed. Ill, 165; Bald. 265 et. seq.
"Am. Pet. no. 15, 200.
"Ibid. no. 12, 824; 1 Rich. II.
"1 Cal. CXXV.
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sues for �84 before the sheriff. The Earl could not prove
the payments he had made and the inkeeper would not con
fess them. Hence, Walter was likely to succeed "by favor
of certain juryours of the same citie with him, with whom
he is of speciall acquaintance." In these straits the Earl
prayed a subpoena to examine the innkeeper, etc.67 There
were other cases where injunctions are sought to stop ac
tions brought to harass unpopular merchants, or to set
aside judgments gotten in the plaintiff's absence.68
Fraud, forgery and duress were also subjects for the in

terference of the council in chancery.69 The common law
recognized these acts as valid defenses but it was powerless
to stop their meditated commission.70 Thus, in Close Roll
49 Edw. Ill m 31, d, it is related that certain men obtained
an enfeoffment from a deaf and dumb girl which the council
declared of no validity. In Stonehouse v. Stonehouse the
bill alleges that the defendant made the plaintiff drunk and
so got him to execute a bond and conveyance. "And y as a

man withoute counsayll for dred dude as he badde me," and
"so my wyffe and I had ful evel rest that nyght." "I am
of grete age that my discression may times and for the
most pt. ys passed awey fro me." "I was oute of myself
and also with oute my wyff frends or any con. . . ."
He then prays that the bond be delivered up and cancelled.72
By 31 Hen. VI c 9, the Chancellor was empowered to give
relief on obligations obtained by duress from ladies seized
and held against their wills. This statute seems to recog
nize an already existing jurisdiction in the Chancellor.73
The superior equipment of the council in chancery

brought many petitions to it in cases where the common

law contemplated no remedy or where the remedy at law
was not itself broad enough to cover the matter. Here the
Chancery had the advantage because it could enforce dis-

Kerly, 72.
'"Ibid. 73.

Talgrave, 37; Spence, 331; Bald. 269.
70 Kerly, 74.
72 Kerly, 74.
'"Ibid. 75-76.
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covery which could not be done at common law. Bills for

discovery appear in the reign of Henry VI74 but the prin
ciple was probably known before that time.75 In Brown v.

Say78 the plaintiff was compelled by duress to release a

claim of lands brought by Lord Say, "and aft'ward the
same Lord Say knowying hymself to be putte to deth by
that horrible and crewell tretour Jakke Cade openly
knowlechid among other extortions this mater" and charged
his confessor to direct Lay Say (the defendant) to do the

plaintiff justice. Examination of the confessor is there
fore asked.77 Other cases outside the realm of the common

law were maritime and mercantile cases which were re

ferred to the Chancery in the time of Edward III.78 Around
1350 a special admiralty court arose headed by the Lord

High Admiral and others of the council79 but it never ac

quired much prestige and appeals from its decisions were

readily received by the council.80

Poverty, as we have seen, was always a ground for relief
in chancery. In many petitions we find language such as

"old and feeble," "reduced to poverty and misery," etc.81

Foreigners could not sue in the King's courts and were

therefore obliged to apply to the council for permission to
do so.

Verbal contracts were another source of jurisdiction to
the early Chancery. These could not be enforced at law for
covenant lay only on specialties, debt for money due on a

promise and detinue for specific chattels.82 Public opinion
was opposed to the enforcement of these agreements by law
and seemed to prefer to leave them to the individual con
science. The Courts Christian had taken cognizance of

74 36 Hen. VI 26; Cary, 21; Spence, 377.
"3 Rot. Pari. 79; 3 Rich. II; Kerly, 77.
78 1 Cal. XLVII.

"Kerly, 77.
78 Rot. Pari. 1, 317, 435.
n Bald. 274.
"Ibid.
81 Ibid. 27.
82 Kerly, 86.
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these contracts at an early date, pro salute adnimarum, but
had been forced by the Constitutions of Clarendon to relin
quish the jurisdiction thus assumed.83 Hence, the council
was the only forum left to the suitor who could not produce
a common law specialty to substantitate his claim. This
jurisdiction died out after the growth of the action of as
sumpsit (for malfeasance under Edward III and Richard
II, extended to nonfeasance temp. Henry VII) ,84

One of the most important classes of cases which came

before the early Chancery was that of uses and trusts. The
origin of these institutions is involved in some obscurity.
The orthodox view as stated by Blackstone86 is that they
were devised by the monastic bodies of the Middle Ages to
avoid the various statutes of Mortmain. This view is very
generally accepted. Another common explanation of the

origin of uses is that they were borrowed from the fidei com-
missa of the Roman law. This view is quite general and
has the great authority of Story to sustain it.86 Again, in
an article in 1 L. Q. R. 163, Mr. Justice Holmes takes the
somewhat novel view that the doctrine of uses arose from
none of the above mentioned sources, but was derived from
the ancient Teutonic custom of "conveying property to a

person called a 'salman' who was bound to dispose of it

according to the feoffor's directions.87

Without attempting to decide which of the above expla
nations is the correct one it is nevertheless quite certain

that the convenience and utility of these feoffments to uses

soon made them extremely popular not only with the clergy
but with all classes of the people.88 A will of lands could

be made by enfeoffing one to the use of the cestui-devisee

(for uses were entirely free from the common law restric

tions and requirements as to the commencement of the es

tate in praesenti), and, moreover, forfeiture for crime

83 10 Hen. II and also 31 Hen. II, 1247; Spencb, 117.
84 Kerly, 87.
85 3 Comm. 272.
86 Eq. Juris, sec. 965-67.
B' Kerly, 78.
58 Story, sec. 969.
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could be avoided by having the legal title outstanding in a

feoffee to uses. The law courts took no cognizance of these
estates but regarded the feoffee as the owner for all pur
poses. But the Chancellor regularly enforced such convey
ances to uses as a matter of conscience and his jurisdiction
was exclusive.89 No branch of English jurisprudence had

more curious, intricate and subtle learning connected with
it than the law of medieval uses and it is not possible within
the scope of this essay to do more than to say that from it,
as well as from the interpretation of the statute of uses,
arises the modern law of trusts. Spence is of opinion that
the Chancellor did not take jurisdiction over the enforce
ment of uses until the reign of Henry V90 and the first case
to be found on the subject is Dodd v. Browning 91 temp.
Henry V.

PROCEDURE BEFORE THE COUNCIL IN CHANCERY

Complaints were commonly brought before the council
by means of a bill or petition, stating usually that the plain
tiff had no remedy at common law. Sometimes the petition
requested an original writ to enable the plaintiff to sue in

the law courts. A petition differed in many ways from the
common law writ. In the first place it was in French or

(in the latter part of the 14th century) English instead of
in Latin. Hence, it was known by the distinctive appella
tion of an English bill.92 It had no set or crystallized form ;
inaccuracies could be verbally amended; no fee was re

quired. It usually took the form of an ordinary letter to
the Chancellor or other great person and was generally
composed by some obscure scribe of the King's court.93
Even oral petitions are said to have been sometimes allowed
but the council preferred to have them in writing.94
A petition commonly contained three parts. 1. The ad-

88 Kerly, 78-79.
80 Spence, 442.
"1 Cal. XIII; Kerly, 84.
82 Mitford, Chancery Pleading, p. 8.
M Bald. 282.
"Ibid.
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dress�to the King, Chancellor, etc. "A trespuissant et tres-
redoute Seigneur le Roy et a son Chancellor et a tout le sage
conseil."95 "As treshonorez Seigneurs le Chancellor notre
Seigneur le Roy et son tresage conseil en le Chauncellarie."96
About the middle of the 14th century (1345, 19 Edw. Ill),
the Chancellor comes to be regarded as the head of the
council, and petitions come to be addressed directly to him:
"Al Chaunceler et as autres Seigneurs du Counsail notre
Seigneur le Roy."97 This fact seems to show that the Chan
cellor had come to act without delegation from the council.
Under Richard II it became the settled practice and marks
a stage in the separation of the Chancery from the Coun
cil.98

2. The second part of the petition consisted of the state
ment of the petitioner's grievance. This was the only really
essential portion of the bill. The nature of these grievances
has already been noticed in a general way and more partic
ular instances will be mentioned hereafter.

3. Lastly, the petitions contain a prayer for remedy "for
God," "for God and charity," "for the sake of pity."
"Wherefore the said A.B. prays your gracious Lordships to
vouchsafe him a remedy for the honor of God, and as a

work of charity."99 These petitions became so numerous at
an early date that, as we have seen, they were from the time
of Edward I referred to the Chancellor. The same course

was adopted in the reign of Henry VI.100 Petitions were not

always addressed to the Chancellor however. If the sup

pliant had reason to think that some other influential per
son would be favorable to his suit he addressed his bill to
that person. Hence, we find petitions to the queen and
various members of the council, e. g., John of Gaunt, the
Earl of March, Henry, Prince of Wales and the Protectors,

85 Anc. Pet. no. 983 ; 5 Rich. II.
66 Ibid. nos. 15,740, 14,755, etc.
" Anc. Pet. no. 10,471, 28 Edw. III.
88 Bald. 250.
88 Anc. Pet. Nos. 12,264, 13,313, etc.; Bald. 250.
100 Anc. Pet. Ill, 149, 214, etc. (101); Bald. 285.
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Bedford and Gloucester, in the minority of Henry VI.101 By
the ordinances of 1390, it was provided that public business
should come first in the council and that petitions of people
"of less charge" should be heard on Wednesdays and the
answers returned on Fridays.102
Sometimes these petitions took a quasi-criminal form as

"suggestions" by private persons of crimes which had been
committed. The council even went so far as to offer a re

ward for such suggestions for an entry in the Close Roll,
10 Richard II, m 15 d, states that whoever would volun

tarily appear before the King and his council with informa
tion should receive a suitable recompense. Sometimes too,
members of the council acted as informers; thus in 1420,
Sir Thomas Erpingham, a councillor, told the Chancellor
that two knights in Suffolk proposed to attent the assizes
with armed retainers which would probably provoke a riot.
The knights were warned therefore to keep the peace.108
As these suggestions were secret they were particularly
liable to abuse and were therefore regulated by Statutes 27
Edw. Ill c 18, 38 Edw. Ill c 9, 42 Edw. Ill c 3 and 17 Rich.
II c 6.104

The next step after the bill or petition was the writ sum
moning the defendant to appear. At first they were the
ordinary writs of the Exchequer and Chancery (temp. Edw.
I), e. g., scire facias, monstravit, venire facias, etc.105 But
these were superseded in time by the subpoena. Disobedi
ence to this was punished by arrest if indeed arrest was not
asked for in the petition.106 The invention of this writ is
credited by Blackstone to John Waltham, Bishop of Salis
bury, who, he says, was Chancellor to Richard II and who,
he further states, devised the subpoena by a "strained in

terpretation" of the Stat. Westminster 2nd. To support his
statement he cited the Parliament Rolls of 4 Hen. IV no.

101 Bald. 285.
102 Nicholas i 18a 18b cited in Baldwin.
103 Ibid, ii 272.
104 Baldwin, 288.
105 Bald. 288.
108 Kerly, 66.
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78 and 110 and 3 Hen. V no. 46, wherein the Commons in
protesting against the alleged misuse of this writ names

Waltham as its author.107 As a matter of fact, however, the
subpoena is far older than the reign of Richard II; it ex
isted in the time of Edward III, and earlier,108 and Waltham
merely added the clause threatening the penalty for dis
obedience. The Commons appear to have been inspired
with a general resentment against the interference of the
clergy with the traditional law and this accounts for their
attack on Waltham who, it should be noted, was never

Chancellor but only a clerk in the Chancery and occasionally
Keeper of the Great Seal, pro tern, in which capacity he
acted as Chancellor.109
About 1346 a new and novel writ known as the brevium

quibusdaum de eausis was invented. By this writ the per
son summoned was commanded to leave all business what
soever and appear before the council "for certain reasons"
which were left undisclosed. The usual penalty clause was,
of course, added.110 These writs are said to have been bor
rowed from the summonses of the Ecclesiastical Courts,
which required the presence of the party under penalty of
the major excommunication.111 They differed from the
common law writs in not stating the cause of their issu
ance. Moreover, they were out of the control of Parliament
and could, by use of the Privy Seal, be made instruments of

oppression. When these writs under the Privy Seal were
issued they were not carried by the ordinary messengers of
the Chancery and delivered to the Sheriff to be served upon
the party summoned, but were carried by special mes

sengers (who from the time of Edward IV were known as

"pursuivants") and were served personally. During Jack
Cade's rebellion these writs were recognized by law for the

suppression of the strife and they were also much used

during the later years of Henry VI when the struggles be-

107 3 Bl. 51.
108 Kerly, 45.
108 Keigwin, Equity Pleading, p. 18 and note.
110 Bald. 289.
^Wilkins Concilia, ii, 87; Bald. 289.
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tween the rival houses of York and Lancaster had thrown
the country into a state of confusion. Nevertheless, Parlia
ment always bitterly opposed them, and although it did
not succeed in stopping their use altogether it regulated
it.112

If the defendant failed to obey the summons (subpoena
or writ quibusdam) a commission of arrest might issue

against him. This was done in the reign of Richard II113
and later. Another method of securing the defendant's
appearance was by the writ of mainprize, whereby he was

put under bond to keep the peace and appear upon a cer

tain day.11* If both methods failed the defendant, as a last

resort, was outlawed. Rewards were offered for his cap
ture and all persons were forbidden to give him food, drink
or lodgings.115
A person summoned was given about fourteen days to

enter an appearance before the council. Even when he did

appear he was often kept waiting a long time before the
council could find an opportunity to hear him. Thus we

read in the Chronicle of Croyland 116 that the Abbot of

Croyland waited upon the council many times without being
heard.117 When the council was ready the name of the

person was cried at the door of the council chamber.
The council did its work with considerable celerity and

efforts were made to have causes settled out of court. If
this could not be done a day was set for the defendant to
answer. This was originally vive voce. "There is an ac

count of the trial of one Thorpe for heresy, by the Chan
cellor in 1407, from which it appears that he took him 'faste
into a closett' and entered into an angry colloquy with him,
and this perhaps represents the custom of the Chancellors
of the time." 118 In the reign of Henry VI written answers

Bald. 291.
Cal. Pat. Rolls, 23 Rich. II; Bald. 292.
3 Blackstone, 128.
Bald. 293.
Trans. H. T. Riley, 1854, pp. 338ff.
Bald, 294.

Kerly, 66.
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came into use and were later elaborated with demurrers,
absque hoes, etc., borrowed from the common law sys
tem.119 No sharp distinction seems to have been made be
tween chancery and common law procedure at this time.
Thus in a remarkable case, that of Hals v. Hyncley,120 the
plaintiff ended his pleadings with a ponet se super patriam;
the defendant jointed in a similiter; a special jury was

summoned under the Great Seal and the judgment was in
the common law form, "consideratum est." No other case

precisely like this one has been found.121 After the answer

came the reply and other pleadings which were often car

ried out to some length�showing the influence of the com

mon law system. Thus in Worsley v. Bettescombe 122 there
is even a surrejoinder. When the pleadings were finished
a day was set for the hearing ; evidence was adduced (pref
erably in writing) oral evidence being little used.123

If the simpler methods of obtaining testimony were un

successful the inquisitorial examination (borrowed from
the Ecclesiastical Courts) was resorted to. Written ques
tions were put to the defendant and his answers noted;
inconsistencies and contradictions were seized upon; and
as no counsel was allowed in criminal cases this method
often proved a source of oppression.124 It will readily be
seen that this was in direct contravention of the common

law rule forbidding self-incrimination, yet taking into ac

count the state of the law at this time, the ease with which
its officers were overawed and its juries corrupted and con

sidering that the art of cross-examination, the greatest
means of arriving at the truth of testimony, was then

unknown, it follows that these inquisitorial methods were

not altogether bad.123 The Church had adopted them in

her courts in accordance with the obvious moral principle

�Ibid. 67.
120 7 Hen. VI.
121 Kerly, 67.
122 Cal. ii 47 (temp. Edw. IV) ; Spence, 374.
m Bald. 295-96.
12iIbid. 297.
125 Ibid. 298.
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that a man who has wronged another is bound in conscience
to speak the truth as to the transaction, no matter what the
consequences may be to himself ; and that if he is innocent
of the wrong charged against him the truth cannot harm
him. This idea was taken over by the council into its pro
cedure and, moreover, it would seem that the inquisitorial
method was not unknown even in the law courts, e. g. the

King's Bench and Exchequer and (rarely) in Parliament
when that body acted in a judicial capacity. Thus a man

accused of sorcery was examined inquisitorially in the
King's Bench.126 The council did not employ torture which,
despite the popular belief to the contrary, was not alto

gether unknown in the courts of common law.127

If the witnesses lived at a distance from London, a com

mission of judges and clergymen was appointed under a

writ of dedimus protestatem to take their depositions.128
These were reduced to writing and merely stated that A
said this, B that, etc., leaving the judges in the council to
sift out the truth of the matter as best they could.

Cases were sometimes heard by the council itself but
more often they were referred, as we have seen, to the
Chancellor or his clerks. Often too, a commission of lay
and clerical members (of which the Chancellor was un

doubtedly the most important) was appointed to dispose
of them assisted by the justices of the law courts.129 This
commission reported back to the council which pronounced
the decree. The commission itself might render final judg
ment if the parties agreed. In all equitable cases involving
changes in and unusual constructions of the law the King
must be consulted and his assent obtained.130 The same was

true of cases involving property, but curious as it may seem

today the royal assent was not considered necessary to judg
ments in criminal cases where the law was clear.131 The

126 Continuation of Croyland, 498; Bald. 298.
127 Ibid.
128 Kerly, 67.
128 Bald. 300.
ls"Ibid. 302.
131 Ibid.
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decrees of this period were more or less simple;132 they
were drawn up by the chancery clerks on a separate parch
ment from the bill and the two were then sewed together
thus constituting the record of the case.133

THE RELATION OF THE CHANCELLOR TO THE COUNCIL

During all the period which we have been discussing, the
connection of the Chancellor with the Council remained
close. This is true even after bills came to be addressed to

him alone (circa 1345). The last mentioned date does
indeed mark a state in chancery development, since it shows
that the Chancellor was allowed to act without delega
tion.134 Under Richard II, the practice of seeking relief
from the Chancellor alone became common but even then

petitions were still addressed to the King and others and
much chancery business was still created by delegation.135
Nevertheless, the reign of Richard II marks the beginning
of the separation of the Chancery from the council.136 The

idea of the Chancellor as a single judge did not assume its

final and complete form until about one hundred years later.

The Chancellor presided over the meeting of the council
in chancery and the other members were assessors or ad

visors. Moreover, the Chancellor conducted a good deal of

the business himself for he summoned the parties,137
assigned a day for the case,138 addressed questions to the

litigants,139 and announced the decisions of the court.140

However, the form of the decree is "ordinatem et decretum

est per consilium,"141 although as early as the reign of

Henry V decrees were issued on the sole authority of the

133 Kerly, 69-70.
133 Bald. 303.
134 Bald. 249; Anc. Pet. no. 14,685.
136 Bald. 252.
136 Ibid.
137 Cal. Pat. Rolls, 20 Edw. Ill, 136.
138 Anc. Pet. No. 12, 289, 23 Edw. III.
138 Cal. Close Rolls, 26 Edw. Ill, 470.
140 Anc. Pet. no. 14,957; Bald. 246.
141 Bald. Ibid.
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Chancellor.112 In Saundre v. Gaynesford,1*3 the decree is by
"the Lord Chancellor and other judges present."111 In the
time of Edward IV, the Chancellor issued decrees on his
own authority, and that of the Chancery court. In the reign
of Richard III the Chancellor acted "per se sine alique
justiciario," in a case arising under the Statute 27 Edw. Ill
c 13, relating to merchants despoiled at sea.145 But in the
Paston Letters,146 we read that in the third year of the
reign of Henry VII (1487), the Chancellor gave an award
in association with Sir Reginald Bray, a privy councillor,
and two others, probably justices.147
The Chancellor frequently called in the judges to advise

him on matters of law,148 and despite the protests of the
Commons who complained that the judges were prevented
from doing their own work by their constant attendance

upon the Chancery, the practice continued down to the end
of the 18th century.149 The records frequently say that a
decree is entered "with the advice and consent of the jus
tices and servants of our Lord the King in the Chan
cery." 150 In a case, temp. Edward IV, in which Henry
Sotehill sued on behalf of the King, charging the defendants
with having taken the King's ward, an order was made by
the Chancellor "with the advice of the judges sargeants and
attornies and others of the King's Council" committing the
defendants to the Fleet.161

THE FUNCTIONS OF THE PRIVY SEAL

The fact that the council was overcrowded with work
does not afford a wholly satisfactory explanation for the
separation of the Chancery therefrom. Another important

143 Sanders, Orders in Chancery, vol. i, part i, p. 7c; Bald. 252.
143 2 Cal. XXXVIII, 29 Hen. VI.
144 Kerly, 58.
145 Bald. 253.
146 No. 1013.
141 Bald. 253.
148 Kerly, 59.
14e Ibid.
150 Kerly, 57.
161 Ibid. 58.
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reason for the drifting apart of the two bodies was that by
the use of the Privy Seal in place of the Great Seal the oper
ations and methods of the council became different from
those of the Chancery.152 Originally the Great Seal was the
King's private signet but in time it acquired a semi-public
nature and it was found convenient to devise a second seal
which could be used on documents when secrecy was de
sired, thus avoiding the formality and concomitant publicity
incident to the use of the Great Seal. The Privy Seal pro
cedure was much less complicated, cumbersome and expen
sive than that of the Great Seal and was therefore more

expeditious.153 Hence, it began to be adopted by the coun

cil 164 and in the time of Richard II the clerks of the Privy
Seal began to act as secretaries to the Council in place of
the Chancery clerks. Their methods differed much from
those of their predecessors; they used French or English,
instead of Latin, wrote on thinner parchment, etc.155 The

Keeper of the Privy Seal came to rival the Chancellor in

importance. Petitions were addressed to him and in Cal.
Close Rolls 22 Edw. Ill 615 (1349), petitions of grace
were referred to him or to the Chancellor.156 It was for
bidden to issue common law writs under the Privy Seal but
in the reign of Richard II the Privy Seal began, neverthe
less, to assume judicial functions and writs (summonses and
executory writs, quimusdum de causis, etc.) were issued
under it in an apparent attempt to rival the Chancery and
the common law courts.157 The Commons resented this

usurpation 158 and it formed one of the reasons given for the
deposition of Richard II and the elevation of the House of

Lancaster to the throne.159 In 1 Henry IV the Commons

152 Bald. 255.
158 Bald. 356.
154 Ibid. 257.
165 Ibid 25.
�Ibid. 259.
167 Ibid. 260.
158 Rot. Pari, iii 21, 44, 267.
168 Bald. 260.
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prayed that all personal actions should be tried at common

law and not under the Privy Seal.160

The Privy Seal was favored by the government because
of its quickness and secrecy; private persons could choose

between the speed and cheapness of the Privy Seal proced
ure with its somewhat doubtful legality or the expense but

greater security of the procedure under the Great Seal in

the Chancery.

EARLY OPPOSITION TO THE CHANCERY

The rapid growth of the Chancellor's extraordinary juris
diction was the cause of much ill-feeling and resentment

particularly in Parliament which had come to be the strong
hold of the common lawyers. Throughout the whole Plan-

tagenet period it is possible to trace a general trend of oppo
sition to interference with the common law system, es

pecially by the clergy whose training made them more or

less enamored of the Roman law, despite the conspicuous
part they had played in the early development of the com

mon law. This opposition centered about the Chancellor,
himself a cleric, and his court. From the time of Richard
II there are numerous complaints from the Commons peti
tioning against a great variety of real or imaginary griev
ances. Thus in 1390 (13 Rich. II) the Commons petitioned
that neither the Chancellor nor anyone else should be al
lowed to act contrary to the common law and that no judg
ments might be annulled without due process of law.161

They also requested that no writ of quibusdum de causis,
or any other writ should be issued to compel a man to ap
pear before the council or the Chancellor under a penalty
of �100 upon the Chancellor and loss of office to the clerk

issuing the writ. The King returned evasive answers to
both these requests.162 In 17 Rich. II, the Commons peti
tioned that the Chancellor be allowed to give damage and
costs to successful defendants. To this the King as-

Rot. Pari, iii 446; Bald. 260.
Kbrly, 38-39.
Ibid.
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sented.163 In 2 Hen. IV, it was requested that traversable
matters in the Chancery might be sent to the Common
Pleas for determination in order that the judges might not
be obliged to leave their courts and come into the Chancery.
The King consented to allow the Chancellor to do this if he
so desired. In 3 Hen. V occurs the well-known petition
complaining of the invention and alleged misuse of the sub
poena by Bishop Waltham. Objection was also made to
the time of the judges being occupied in examining parties
on writs.164 In 1 Hen. VI the Commons prayed that no sub
poena might issue except on the certificate of two judges
that no remedy existed at common law and in 15 Hen. VI
it was proposed to punish those who sued in the Chancery
for matters determinable at law.165 As a partial conces

sion to these demands it was required that security for
costs must be given before the suit could be brought, and
that the plea of a common law remedy should be a good an

swer to a bill in chancery.166 Other complaints of the Com
mons as given in Seton's Summary167 were (1) that persons
were required to answer for their freeholds in the Chan
cery and (2) that the process of the Chancery had been
made a means of extortion, etc.168

THE COMMON LAW JURISDICTION OP THE CHANCELLOR

Besides the extraordinary or equitable jurisdiction pos
sessed by the medieval Chancellors, some account of which
has been given in the preceding pages, they possessed from
an early date a certain amount of common law jurisdiction
as well. In the time of Edward III the Chancellor held

pleas of scire facias for repeal of letters patent, of petitions
of right, and monstrans de droit in which the crown was a

party.169 He also heard traverse of offices, scire facias on

183 Ibid. 39-40.
M Ibid. 43.
�Ibid. 45.
lm Ibid. 46.
161 Ibid. 21, 23, 24.
138 Spence, 344.
168 3 Black. 256; Harg. L. T. 299.
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recognizances, executions of statutes, and personal actions
in which an officer of the court of Chancery was involved.170
Fleta states that the Chancellor enrolled recognizances and
contracts and issued judicial writs to the sheriff to enforce
them.171 It is probable that the ordinary or common law

jurisdiction and the extraordinary or equitable jurisdiction
of the Chancellor were not very clearly separated in early
times172 and this confusion seems to have existed more or

less down to the 16th century. Even as late as the reign
of James I, Coke states173 that in the Chancery there was

an ordinary court "coram domino rege in cancellaria," and
also one which was extraordinary "secundum aequum et

bonum." 174 This common law jurisdiction of the Chan
cellor was never of any great importance175 and came in the
course of time to be completely overshadowed by the other.
It is mentioned here principally to show that the Chancellor
was not so completely withdrawn from the sphere and in
fluence of the common law as some writers- seem to have
been led to believe.

THE CONSTITUTION AND OFFICIAL STAFF OF THE CHANCERY

COURT

Originally when the Chancery was undifferentiated from
the curia regis its composition was like that of the curia
itself, somewhat indefinite. It was composed of doctors of
the civil law and "those who ought to be summoned," a

phrase which shows the vagueness and uncertainty of its

primitive membership.176 But in the course of time when
the councillors ceased to sit as judges in the Chancery, its
staff became fixed and remained so practically without

change down to its abolition by the Judicature Act of 1875.
From the most remote period the Chancellor had twelve

170 Spence, 336.
171 2, 13.
172 1 Holds. 449.
173 4 Inst. 79.
174 Ker. 49.
175 Bald. 240.
"'Ibid. 245.
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clerks who assisted him in carrying on the work of his
office.177 These were the Masters of Chancery. They are

said to have existed before the Conquest as chief councillors
of the Witenagemot but gradually lost that dignity until

they became mere advisors and deputies of the Chancel

lor,178 sharing with him a certain portion of his author

ity.179 It was they who issued the original writs without
which no action could be begun in the common law courts ;

they acted as the King's secretaries, assisted at the sessions
of the curia and the Chancery, took depositions, etc.,180 and
carried on, in a word, all the varied business of the adminis
trative bureau of which the Chancellor was head. The
Masters were always clerics and in the time of Richard II
they were known as "clericos de prima forma." 181 They
are said to have been first called Masters in the reign of
Edward III.182

The chief of the Masters was one of their number known
as the Master of the Rolls. His judicial authority dates
from the time of Edward I183 and he soon came to rival the
Chancellor in power and importance. He was a conservator
of the peace, assisted the justices in rendering legal opin
ions to the crown, was often Lord Keeper and was fre

quently given the Chancellor's power without the seals ; his
title was "Right Worshipful."184 In the time of Henry VI
and Edward IV he sat with the judges and in the time of

Henry VI there are bills addressed to him.185 In the reign
of Henry VIII he was sometimes called "Vice-Chancellor."
He sat to hear causes as the Chancellor's deputy from the
time of Tunstall, M.R., in Wolsey's court. In the reign of

Elizabeth he assisted in the Chancellor if the latter desired

17,Fleta 11, 13; 1 Holds. 416.
178 Kerly, 59.
178 Kerly, 59.
180 Ibid.
181 Ord. Cancell. 12 Rich. II; Sanders Orders, p. 1; Spence, 359.
183 Treat, of the Masters, 295; 51 Edw. Ill; Spence, 359.
1S3Ibid. 357-58.
184 Reg. Lib. B 1582 fol. 218.
ist Spence, 358.



456 GEORGETOWN LAW JOURNAL

it but by the time of Charles I his position became recog

nized and he issued rules of court. Nevertheless it was not
until 1730 that his authority was officially confirmed.186

Reference of causes to the Masters were known as early
as 21 Rich. II.187 The custom was given a great impetus
in the reign of Edward VI when the Chancellor, Southamp
ton (whose political avocations did not give him time to
attend to his judicial business), appointed a commission
composed of the Master of the Rolls and three other Mas
ters to hear causes in his absence and to make decrees sub
ject to his approval.188 This action caused great excite
ment; the common lawyers (who disliked the Masters, be
cause of their being civilians) 189 protested and the judges
held this delegation of power illegal without the consent of
Parliament.190 Nevertheless, the custom continued for the
Masters now made no new writs and were no longer con

nected with the business of the Seal and consequently had
plenty of leisure to relieve the Chancellor of part of his
work.191 In the course of time a great part of the work of
the court came to be done in chambers, a fact which caused
many bitter denunciations by the enemies of the Chancery
who were much given to contrasting the alleged secrecy and

mystery surrounding the equity work with the freedom of
the common law where everything was done publicly in

open court. In view of the fact that much of the Master's
chamber work was administrative rather than judicial, this
criticism does not seem to be altogether justified. The work
of the Masters included the taking of oaths of witnesses,
answers, acknowledgements, etc.192 They often attempted
to effect amicable settlements of differences in chambers,
as the Chancellor did in court.193

'By Stat. 3 Geo. II c 20; Ker. 127.

Spence, 364.
' Beeves, Hist, of English Law, v. 4, p. 388.
'Spence, 382.
'Ibid. 389.

'Spence, 389.

'Kerly, 128.
'Ibid. 126.
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From the time of Richard II the Master of the Rolls had
six clerks subordinate to him who assisted him in keeping
records, etc. Each clerk was answerable for his own work
and if he issued a wrong writ costs might be recovered
against him.194 Originally these six clerks acted as solic
itors for the persons suing in the Chancery court and no

other counsel were allowed195 but by the time of Lord Bacon
the custom had grown up of having individual solicitors to
represent the litigants in court196 and by the time of Charles
I the six clerks were solicitors in name only and charged
high fees for wholly unnecessary work.197 In the course of
time their office became a sinecure. The six clerks were

housed in the Rolls Office which was granted to them and
their head, the Master of the Rolls, by Edward III con

firmed by Richard II, and here they remained until the
abolition of their office in 1843.198 Each clerk had ten
sworn clerks subordinate to him who did all the work of
the office.

By an early order of the Chancery two registrars were

appointed to enroll decrees and orders of the court and their
books became precedents.199 Two examiners were also ap
pointed to assist the Master of the Rolls in examining wit
nesses in court.200 In the course of time, a large number of
other offices were also created which finally became such a

scandal that it contributed materially to the abolition of
the old Chancery court.

The Masters were originally appointed by the King but
in the time of Edward IV the Chancellor appointed all of
them except the Master of the Rolls whose office still re
mained in the gift of the crown.201 This arrangement gave
the Chancellor an opportunity to sell the office of Master

Spence, 366.
Ibid. 369.
Ibid.
Ker. 128.

Spence, 357.
Renovat. Ord. Care Hen. V. Sec. 11, 13.
Spence, 366.
Spence, 359-360.
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to the highest bidder and the traffic became so open and
notorious that it amounted to a public scandal. The Mas
ters in Chancery were abolished in the middle of the 19th

century in England though their office still continues to

exist in many of the United States.

A CONSIDERATION OF THE QUESTION�COULD THE COMMON

LAW COURTS HAVE ACTED AS COURTS OF CHANCERY?

There appears to exist in the minds of many writers upon
legal history an impression to the effect that the Chancery
court was by no means a necessary institution in the scheme
of English jurisprudence, that the law courts might well
have fulfilled its functions and that it was their own stu

pidity and narrowness which prevented them from doing
so. It is said that the judges, inspired apparently with a

blind and bigoted desire to prevent any change whatsoever
in the rules of the common law, stubbornly refused to give
any relief except what was provided for by a strict con

struction of the original writ, and that finally some time
in the 13th century the Chancery was created, uno flatu, for
the sole purpose of relieving suitors from the harsh and

oppressive operation of legal rules. The classical exposi
tion of this view is that of Blackstone who, in treating of
the Statute Westminster II, uses the following language:
"Which provision (i. e. the consimili casu clause of the Stat.
West. II) with a little accuracy in the clerks of the chan

cery, and a little liberality on the part of the judges by ex

tending rather than narrowing the remedial effects of the

writ, might have effectually answered all the purposes of
a court of equity, except that of obtaining a discovery on

the oath of the defendant."202

It is difficult to understand how Blackstone came to adopt
this view unless we conclude that he followed professional
traditions rather than history. That the general undefined
equity powers of the King's council existed before the law

actually came into existence and before the law courts were

created has, it is believed, been sufficiently demonstrated in

3 Black. 51.
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the foregoing pages ; and in this sense equity existed before
the law instead of being created to supply the law's defi
ciencies. Moreover, the statement that the judges were

moved by a sort of academic desire to preserve the common

law in its pristine purity can hardly be supported when we

consider that their remuneration depended very largely
upon the amount of business they transacted. They re

ceived a small regular salary it is true, but for their actual
livelihoods they depended upon their fees.203 Now, these
fees depended upon the number of cases of which the judge
disposed and if he could in any way increase their number
his stipend was thereby proportionately augmented.204
Hence, it is hardly reasonable to suppose that the judges
(who were not generally independently wealthy),205 would
have deliberately prevented new business from coming be
fore them. We should rather imagine them watching with
longing eyes the stream of gold which was flowing into the
coffers of their rival, the Chancery, and constantly casting
about for some means to divert a portion of it into their
own hands. That they were unsuccessful in these endeavors
is not surprising. It must be remembered that while the

King's courts were popular with the masses, they were vio

lently opposed by almost the whole of what might be called
the landed and moneyed interests of that day. "The Crown
in the later Middle Ages was but one of many competitors
for the profitable business of judicature." 206 The Courts
Christian insisted upon the right of the Church to deter
mine certain matters not cognizable in the royal courts and
"the Feudal nobles, the chartered boroughs, the merchant

guilds, the shire and hundred moots were all rivals more or

less formidable. . . . Any premature attempt on the part
of the Crown to claim universal and exclusive jurisdiction
would assuredly have led to the fiercest opposition, even if it
had not resulted in the dissolution of the State." 20f Under

1 Holds. 254.
Ibid.

Kerly, 95.

Jenks, Edward I, p. 218.
Ibid.
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these circumstances, it is small wonder that the Chancery
clerks who issued the writs and the judges who enforced

them were obliged to keep closely to precedent and to in

crease their jurisdiction by slow and imperceptible degrees.
"Bit by bit as chances offered, the royal officials filched the
business of their rivals ; and as each claim was established
it was carefully enshrined as a precedent in that Register
of Writs which was one of the most precious possessions of
the royal chancery." 208 From the foregoing statements it
will be seen that whatever may have been the theoretical

possibilities of the consimili casu clause, its application was

much restrained in practice. The eagerness with which
the courts extended their jurisdiction whenever the before-
mentioned restrictions were removed shows that instead of

being desirous of restricting their jurisdiction they were

rather anxious to increase it; and this they did by the fic
tional writs of quominus in the Exchequer, latitat in the

King's Bench and the development of the action on the case

particularly in cases of implied assumpsits.
Even if the difficulties outlined above had not existed

there were many other reasons which would have prevented
the law courts from administering the relief given in a

court of conscience. In the first place, the Chancery
handled cases which were not proper for the consideration
of the law courts and which, in fact, these courts could not
have adjudicated without revolutionizing their whole sys

tem, 209 or, as Spence puts it, without "alterations . . .

amounting to reconstruction in the forms of proceed
ing."210 The presence of the jury in the law courts pre
vented the consideration of any but the most simple cases ;

complicated matters of account, marshaling, administra
tion, etc., would have been totally beyond the comprehension
of a medieval jury and very probably of many modern ones.

Moreover, the great mass of the work of the Chancery was

"administrative and protective" and not "judicial and

308 Ibid.
� Kerly, 12.
210 Spence, 703.
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retributive." 211 It possessed the machinery for such work
in its ability to command persons to obey its orders (which
the law courts could do to a very limited extent) and in the
fact that it had at its disposal a corps of highly trained
officials (the Masters and clerks) which was wholly want
ing in the law courts.212

The Chancery was able by its ability to enforce discovery
to search the conscience of dishonest and shifting defend
ants and in this respect had a tremendous advantage over

the law courts.

The character and relative positions of the judges and
the Chancellor are another element worthy of consideration
in this connection. The judges were as a general rule poor
and obscure and commanded little respect.213 In a time
when violence ran riot, unchecked and almost unreproved,
it required the dignity and influence of a great and power
ful official like the Chancellor to overawe the daring bandit
and outlaw as well as the haughty and turbulent feudal
noble.214 We must remember too that in addition to being
the chief minister of state the Chancellor was also almost
invariably a clergyman of high rank and this fact greatly
augmented the weight and authority of his orders and
decrees.

The following quotation from Kerly may fittingly close
these observations.215 "The suggestion (that equity arose

from the obstinacy of the law judges) is, however, an un

founded one. It assumes that the equitable jurisdiction
wholly arose from the insufficiency of the common law

while, in fact, that insufficiency accounts for but a very
small part of the work which fell to the early Chancellors,
if the character of that work can be judged from the appli
cations made to their successors in the 15th century, which
are the earliest of which we have any continuous record."

Ibid. 704.
Ibid. 703-706.

Kerly, 95.
Kerly, 95.
Ibid. 12.



BOOK REVIEWS
PATENTS�by R. S. Hoar, Published by The Ronald Press, New

York, 232 pages.

The book is avowedly a treatise on patent tactics plus a

translation into plain English of so much of the patent law
as will enable a business executive to understand his attor

ney and to cooperate fully with him. We doubt that the

explanations are entirely stripped of technicalities of ter

minology and fear that an executive while he reads the
book would want a patent lawyer at hand for frequent ex
planations. It is not a law book; only two or three cases

are cited although some of the text is an obvious quotation
or paraphrase of judicial holdings. Several of the chapters
will be interesting and probably informing to most patent
lawyers, especially "Patent Office Tactics," "The Choice of
an Attorney," "Searches" and "Interferences," which should
be especially so to younger attorneys beginning practice.
The field is covered with remarkable accuracy and with
much understanding of the tradition of the profession.
Thirteen States have laws dealing with promissory notes

or contracts for sale of patents and the essence of the law
of each State is given with some comment. Over and over

the author endeavors to distinguish between "domination"

by a patent and "anticipation" of a patent. Confusion of
these terms he thinks is at the root of most misunderstand

ing of patent law. His discussion of forms of Patent Con
tracts is sketchy and inadequate and sometimes misleading.
A good index enables the reader to find almost anything
in the book.

The Patent Office examiner is described as "representing
the public and trying to give the inventor the least pos
sible monopoly in return for his disclosure." "Patent ex
aminers are overworked and underpaid, and often issue a

patent which is obviously void because of some overlooked
prior patent which is directly in point." Multiplicity of
claims "will irritate and annoy the examiner, and if the
patent ever gets into court will cause the judge to inter-
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pret it most narrowly." When an application for reissue

is filed "if there are no changes to be made in the drawing,
a print of the old drawing can be used for purposes of ex

amination." "Of the 200 Patent Office Rules 43 relate ex

clusively to Interferences, and nearly half of the rest touch

upon the subject either directly or indirectly. Yet only a

negligible number of the patent applications filed ever be

come involved in an interference." "If the declaration of

interference indicates that any of the involved applications
have been assigned, the assignments, if consulted in the

Patent Office, will give the filing dates of the applications."
"As a last resort, if the device is clearly non-patentable,
one can nevertheless obtain a degree of patent protection
by marking the device with a simple trademark and regis
tering the trademark. This registration will entitle one to

add the magic words 'Registered in U. S. Patent Office,'
which most persons will interpret as meaning that the de

vice is patented. As the chief value of a patent is merely
as a scarecrow, one will thus have obtained the chief value

of a patent."
We are surprised to find, and not entirely in agreement

with : A preliminary injunction "will usually not be granted
if the defendant is financially responsible." "It would be

most unfortunate to have an application allowed without

any rejections." "The concluding clause, 'substantially as

described' or its equivalent puts a real limitation on the

claim, so that it applies only to a structure which will ac

complish the stated object of the invention in substantially
the manner described in the invention." "It is almost always
inadvisable to delay filing an application until a preliminary
search can be made to determine the probable patentability
of the invention." "By special treaty with Germany patents
owned by American nationals are exempt from working
and nonimportation requirements."
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Especially regretable is the discussion at page 177 that
"Even an invalid patent may be valuable."

Despite a few errors the book is good reading for the

inventor, the patent owner, the general practitioner and

the patent lawyer and it deserves wide circulation.

Karl Fenning.

DOCUMENTS ILLUSTRATIVE OF THE FORMATION OF THE
UNION OF THE AMERICAN STATES. Compiled by Charles
C. Tansill under Supervision of H. H. B. Myer, Director, Legis
lative Reference Service, Library of Congress. Government

Printing Office, 1927, PP.X, 1115.

The purpose of this valuable work is to make accessible at

a reasonable price all the documents necessary for a study
of the formation of the Constitution from the opening of
the First Continental Congress in 1774 to the time of its

adoption. It includes most of the important material per
taining to this period which was included in the monu

mental "Documentary History of the Constitution" pub
lished by the government in 1900. Although there is some

new material, as the inclusion of the variant texts of the

several plans of Hamilton, Randolph, Pinckney, and Pat

terson. The work suffers by comparison with its prede
cessors in that all variations in this text are cited in micro

scopic foot notes rather than indicated in the body of the

narrative. The paper, binding and typography leave much

to be desired, all of which tends to make common the docu

ments it is designed to enshrine. The careful, conscientious
work of the compiler deserved a more fitting investiture.
While it will make its contents accessible to private libraries
of students of the Constitution, it seems a pity that such

misplaced economy should be applied by the government to
disseminate the sacred principles underlying the Consti
tution.

C. W. T.



BOOK REVIEWS 465

THE WORK OF CORPORATE TRUST DEPARTMENTS�by R. G.

Page, Vice-President, Bankers Trust Co., and Payson G. Gates,
Assistant Secretary, Bankers Trust Co., Prentice-Hall, 1927,
PP. XI, 466.

Of late, books dealing with business aspects of corpora
tions are becoming rather numerous. Though primarily
written for directors and officers, their value by no means

is so limited. Lawyers know only too little of the back
ground of law. They are accustomed to see legal rules and

principles either in the abstract or, if more objectively,
only as they are applied in the law office or in the courts.
As least mediately, corporate business is based on law and
it is therefore always interesting and indeed necessary for
the lawyer to seek knowledge as to how far legal rules and
doctrines have shaped business practice and how far the

ways of doing things by business men have come to affect
the law. It is in this respect that the present volume is

valuable to the lawyer. It deals with the origin and or

ganization of corporate fiduciaries, corporate trust services
and records, corporate mortgages, bonds and pledges, trust
clauses and functions, and other direct and collateral mat
ters concerning corporate trusts. Procedure and function

ing of the corporate trust as a practical matter in detail

are admirably treated.

Although not a law book the present volume is one which

no lawyer dealing with corporate trusts or corporations,
generally, can afford to overlook.

F. S.

ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE�by
Frederick C. Hicks. West Publishing Company, 1926, pp. xv

1189.

This book is a collection of the more interesting addresses

of Joseph H. Choate, with a memorial by Mr. Elihu Root

serving as an introduction. The subjects of the addresses

are as varied as were the interests of Mr. Choate's life,
ranging from memorials of the dead to after dinner

speeches, and including forensic arguments, political
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speeches, addresses on international affairs and countless

other subjects. While an apt arrangement of order has

been made, yet the author rightly refrained from editing
the texts, so that the character of the speaker stands out in

its natural simplicity. A study of this book will produce
much material to aid clear and forceful expression in the

forum, as well as a graceful style for less formal occasions.
It is fortunate that these speeches are preserved to make

a fitting monument to so great and able a man.

A. H.

FEDERAL JUDICIAL CODE, ANNOTATED�by J. L. Hopkins,
Third Edition Published by W. H. Anderson Co., Cincinnati, 567

pages.

This new edition of the standard well known Federal

practitioners' indispensable tool is enlarged to include all of
Title 28 of the new United States Code of 1926 as well as
the amendatory acts down to the opening of the present
session of Congress. Each section is given not only its
section number in the Judicial Code but also its section
number in the United States Code so that a reference to

either may be easily made or found although it is a little

confusing to find that prior to section 451 of U. S. Code
"Sec." refers to Judicial Code but thereafter to U. S. Code.
The notes are ample and adequate and generally reliable.
It is disappointing, however, to find the note to the im

portant Sec. 639 U. S. Code (which is R. S. 863) "Consid
ered with Equity Rule 47. See note, Hopkins Fed. Eq.
Rules, 5th ed. p. 225." There is hardly justification for

printing the act of Mar. 4, 1915 on page 237 and repeating
it as U. S. Code 251 on page 242. At page 240 we find the

act of June 25, 1910 as amended July 1, 1918 so printed as

to appear to be a part of Sec. 145 of the Judicial Code and
of U. S. Code 250.

The present volume contains so many laws that it would
be very helpful to have a table index of sections of Revised
Statutes and of Acts of Congress.
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These are minor defects and take little if any from the
debt the profession owes the author for keeping his val
uable work up to date.

K. F.

REAL ESTATE FORMS�by Robert F. Thorley and Wm. H. Stick-

ney. Prentice-Hall, 1926, pp. x, 332.

This is a collection of forms for deeds, leases, mortgages,
and kindred instruments of the varied types necessitated

by the modern development of business in its relation to

real property. It treats of its subject from a practical and
commercial point of view. While a considerable portion of
the book is not legal in any sense, yet from the legal por
tion, many aspects of business are presented which would

ordinarily escape the lawyer drawing contracts for elab
orate hotels and apartments.

A. H.
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NOTES ON RECENT CASES

AGENCY�Right of an Employe to Solicit Customers of His Former

Employer.

Equity always protects against the unwarranted disclosure and
and unconscionable use of trade secrets and confidential communica
tions. Do lists of customers constitute trade secrets or confidential
communications? The general rule is that they do not; and it was
so held in the case of Excelsior Laundry Co. v. Diehl, 252 Pac. 991,
decided by the Supreme Court of New Mexico on January 8, 1927.
In the case under consideration the defendant, J. 0. Diehl, was at one
time in the employ of the plaintiff. His work consisted in soliciting
patronage for his employer, receiving the work of those patrons, and
delivering it. The plaintiff kept a list of its customers, the kind of
work which was done for each, and the day and hour of each week
when such work was collected. This the plaintiff disclosed to the
defendant to enable him to perform his duties efficiently. Diehl was

subsequently discharged from the plaintiff's service, and secured em

ployment with the defendant Imperial Laundry Company. His work
with this company was similar in nature to his previous employ
ment. On his being thus employed he immediately visited all the

customers and patrons of his former employer, soliciting them to

give up their patronage of the plaintiff, and transfer it to himself
and the defendant Imperial Laundry Company. Also, in the course

of his endeavors to secure trade for his new employer he went to

several persons, from whom he had been accustomed to collect on

behalf of the plaintiff, calling on them an hour or two earlier than
usual and receiving their laundry without informing them of the

change in his employment, but allowing them to remain in the be

lief that he was still in the employ of the plaintiff. Diehl, however,
took no written list of the plaintiff's customers, nor did he make any

copy of the written list. The trial court granted an injunction re

straining the defendant Diehl from soliciting work from any patrons
of the plaintiff along a certain route or district (the one on which

Diehl had worked when employed by the plaintiff), and restraining
the defendant Imperial Laundry Company from using in any man

ner the information acquired by Diehl concerning the trade secrets

of the plaintiff. The defendants appealed, and the judgment was

reversed and case remanded with leave to entertain an application
for a modified injunction.
The gist of the plaintiff's contention lies in the proposition that

a list of customers is a trade secret. If this is true, then equity
will enjoin the defendants from using it. To maintain the proposi
tion the plaintiff cites as authorities the cases of Empire Steam

Laundry v. Lozier, 165 Cal. 95, 130 P. 1180, and the New York

469
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cases referred to therein, among which are Witkop and Holmes Co.
V. Boyce, 118 N. Y. S. 461, Hackett v. A. L. & J. J. Reynolds Co.,
62 N. Y. S. 1076, and Grand Union Tea Co. v. Dodds, 164 Mich. 50,
31 L. R. A. (N. S.) 260. However, the plaintiff's contention, sup

ported by the California court, is the minority holding. In the

majority of jurisdictions in which this question has appeared before
the courts, either the injunction has been refused, or the cases in
which it has been granted are distinguishable from the one under
consideration.
To illustrate, in the recent case of Garst v. Scott, 114 Kan. 676,

34 A. L. R. 395, the court decided: "An employe who solicits busi
ness and delivers work for a laundry, may upon ceasing his employ
ment, engage in a laundry business for himself, or become the em

ploye of another laundryman, in competition with his former em

ployer, and solicit business from the customers from whom he had
received laundry work, where he leaves with the employer all lists
of the customers, and where there is no contract prohibiting him
from soliciting the patronage of such customers."
The Kansas Supreme Court, in holding thus, adopted the doctrine

laid down by the Maryland Court of Appeals in the case of Fulton
Grand Laundry Company v. Johnson, 140 Md. 359, 23 A. L. R. 420.
The Maryland court held that the list of customers of a laundry
route, being obtainable by a rival concern merely by observation, is
not a trade secret to be protected by a court of equity. In the ab
sence of an express contract an employe may solicit for his new

employer the business of his former customers, and will not be en

joined from so doing at the instance of his former employer.
The Minnesota courts likewise follow this ruling. In Boone v.

Krieg, 156 Minn. 83, 194 N. W. 92, the court held in accordance with
the above decisions, as did the Missouri court in the case of Kansas

City Laundry Service Co. v. Jeserich, 213 Mo. App. 71, 247 S. W.

447, when it refused to grant an injunction to prevent a former em

ploye from soliciting business from the plaintiff's customers, in the
absence of an express contract.

The majority of cases relied on by the plaintiff in the present case
may be distinguished from it. The plaintiff cited as authority the

case of Empire Steam Laundry v. Lozier, supra, and the New York
cases referred to therein, and also the case of Grand Union Tea Co.
v. Dodds, supra. In the latter case, however, the employe was en

joined from using the list furnished him, or a copy surreptitiously
obtained by him for the benefit of a competitor. In the case under
consideration the employe took no list nor any copy of a list. Many
of the jurisdictions which do not agree with the California courts

make a distinction between the carrying away and use by an em

ploye of lists of customers which he has obtained and which he car

ried away with him solely in his memory. In Peerless Pattern Co.
v. Pictorial Review Co., 147 App. Div. 715, 132 N. Y. S. 37, the
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court refused injunctive relief, saying: "All that clearly appears
is that he undertook to use in his new employment the knowledge
he had acquired in the old. This, if it involves no breach of con

fidence, is not unlawful, for equity has no power to compel a man

who changes employers to wipe clean the slate of his memory."
Furthermore, although the Michigan court in Grand Union Tea

Co. v. Dodds, supra, granted an injunction, it did so where the de
fendant had taken with him to his new employer a list of the cus

tomers of the plaintiff company. In a later decision, the case of
Federal Laundry Co. v. Zimmerman, � Mich. �, 187 N. W. 335, in
which case no list was involved, the court held that the defendant
could not be restrained from working for a rival laundry dealer,
and that he could not be restrained from earning a living, so long
as he did not use any records belonging to the plaintiff, or copies
thereof that were surreptitiously made.
The court, therefore, was manifestly correct in reversing the judg

ment of the lower court, and remanding the case with leave to en

tertain an application for a modified injunction restraining the

practise of receiving laundry from patrons of the plaintiff, they
believing the defendant Diehl to be still in the employ of the plain
tiff, and he allowing them to remain in that belief.

J. W. R.

AUTOMOBILES�The Family Car Doctrine.

With the enormous increase in the number of motor vehicles used

for pleasure purposes and the resulting increase in injuries inflicted

by them, the "family car" doctrine is of great importance to the

lawyer whose practise is largely made up of negligence cases. The

question as to the liability of the owner of such pleasure car for

injuries caused by its use in the pleasures and entertainment of

other members of the family brings before the courts a rapidly ex

panding rule of law.
In the use of a motor car under such circumstances, it is difficult

under the principles of agency to base liability on the doctrine of

respondeat superior. There is not the relation of master and serv

ant upon which that rule is founded. Yet the number of accidents

occurring and the manifest injustice of denying a legal remedy to

the party injured against the owner of the machine, has brought
about a new doctrine which though held in disfavor at first, is

rapidly becoming the trend of decision and the weight of authority.
This new principle, in its development has come to be known as the

"Family Car Doctrine."

The District of Columbia was recently added to those jurisdic
tions adopting this view of injuries caused by one member of the

family in driving a machine generally used for family purposes and

pleasures.
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In Moody v. Stephens, 55 Wash. Law Rep. 100, the plaintiff was
injured by an automobile owned by the defendant Stephens while
the car was being used by his son "as a member of the family of the
defendant for the pleasure and purposes of the said son." The

plaintiff averred that the defendant provided the machine for the
use of members of his family and that the injury occurred while
the son was operating the automobile with the permission of the
defendant "and under and by virtue of the relationship and con

ditions existing in the family of the defendant in reference to the
use and operation of the said automobile." Upon a demurrer to the
declaration the Supreme Court in overruling the demurrer said that
the automobile has been recognized as a dangerous instrumentality,
citing the opinion of the Court of Appeals of the District in Story
v. United States, 55 Wash. Law Rep. 36, 37, and held that "when
the head of a family provides a dangerous instrumentality, owned

by him, for the use of members of his family, he, in effect, vouches
for their careful and non-negligent use of such instrumentality, and
if a member of the family, using such instrumentality so provided,
uses it in a negligent and careless manner to the resulting injury
of an innocent third person, he, the owner and provider of the in

strumentality, is liable in law for the injurious consequences."
There are several possible grounds of liability arising from the

use by members of the household of the "family car."

It was early seen that the rule respondeat superior would be of
little aid in arriving at any legal conclusion as to the liability of
the owner. It applies only when the relation of master and servant
is established. And it would be difficult to draw such relation from
the use of an automobile owned by a parent in the pleasures of other
members of the family group. Master and servant implies the re

lation of superior and inferior, the fact of a control exercised and
an authority given and being exercised at the time the injury was

inflicted. It would scarcely cover a tort committed while the driver
not only was away from the control and direction of the owner and
outside the scope of his immediate business interests but also was

using the car for his own pleasure. This being the case the courts
had to cast about for other grounds of liability.
As was said in the principal case, "The court can not close its

eyes to the changed conditions of traffic, brought about by the enor

mous use of the automobile as a means of vehicular traffic, a use

that is constantly on the increase. Nor can it close its eyes to the

fact, which is of universal knowledge, that the dangers of traffic by
the use of this instrumentality of traffic, itself a dangerous instru

mentality, have been enormously increased; dangers to both vehicu
lar traffic and to pedestrians lawfully using the streets, roads and
highways."
From the above statement it might appear that liability was predi

cated on the entrusting of a dangerous instrumentality to the person
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driving. But the court does not base its decisions on that ground.
In speaking of the doctrine of "dangerous instrumentality" as a

ground of liability, Bashfield, Cyclopedia of Automobile Law, Vol. 2,
page 1390 (sec. 21), says, "It has been generally rejected by the
courts, in absence of any statute declaring a different rule." But
see Story v. United States (supra). The rule is much broader in
scope than the decisions under the "family car" rule have gone. No
family relation need be shown under the rule of dangerous instru

mentality. From the cases it would appear that any theory of
dangerous instrumentality has been considered only as a circum
stance to justify a departure from the strict rules of agency and
as favorable for the application of principles of natural justice.
In most of the cases special emphasis is laid upon the fact of a

family relation. Whether it will include only the immediate mem

bers of the family or will include persons living within the family
circle though not actually related to the owner of the car is a ques
tion not yet fully settled. That the family relation is an important
element in any question of liability is indicated in Stiakney v. Epstein,
100 Conn. 170, where it was said, "when a motor car is maintained

by the pater-familias for the general use and convenience of his

family, he is liable for the negligence of a member of the family
having general authority to drive it, while the car is being used as

a family car."

The principle on which liability seems to be based is that of a

broad general agency arising from the necessity of creating a lia

bility in the owner of the car in order to do natural justice. The

principal case appears to have been placed on this ground, follow
ing Graham v. Page, 300 111. 40, and Stielcney v. Epstein (supra).
In Graham v. Page it was said, "where a father provides his family
with an automobile for their pleasure, comfort and entertainment,
the dictates of natural justice should require that the owner be re

sponsible for its negligent operation, because only by doing so, as

a general rule, can substantial justice be attained." * * *"The

rule rests on the broad ground that every man who prefers to man

age his affairs through others, remains bound to so manage them

that third persons are not injured by any breach of legal duty on

the part of such others, while they are engaged in his affairs and

within the scope of their authority. * * * At common law when

a paterfamilias maintains an automobile for the pleasure, use and

convenience of his family and in pursuance of such purpose author

izes members of his family to use it for such purpose, he, by so

doing makes such pleasure uses his affair, and constitutes members

of the family so operating the car his agents engaged in the prose

cution of his affairs." Stickney v. Epstein.
As recent and progressive as the "Family Car" rule is, there have

already developed two lines of holdings. In what might be called
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the liberal jurisdictions, it is held that the owner will be liable even

where the member of the family driving was in pursuit of his own

purposes and pleasures.1 In King v. Smythe, 140 Tenn. 217, 204
S. W. 296, L. R. A. 1918, F293 it was said that since the father, who
owned the automobile as head of the family, can prescribe the con

ditions for its use or can forbid the use altogether; and inasmuch
as a judgment against the infant son or daughter is an empty form,
the practical administration of justice necessitated casting the lia

bility on the parent.
In the conservative or strict jurisdictions the use must be for

general family purposes. Any use for the sole pleasures or purposes
of the driver bars recovery against the owner.2

Whether the rule will eventually appear as an addition to the old

conceptions of agency and an imposition of liability due to changed
conditions, or will be based upon the ground that it is an applica
tion of old principles to new conditions, is not clear. The latter
view was taken in Foster v. Farra (Or.), 243 Pac. 778. The courts
are reluctant to consider it an addition to the old rules, yet any rule
of agency which might govern where the injury results during a

negligent use for general family affairs, becomes difficult to apply
where the use at the time was for the exclusive purposes and pleas
ures of the driver. As in the case of most rapidly expanding rules
of law, the courts have followed no set principles but are applying
the rules of reason and justice to a needed result.

INJUNCTIONS�Protection of Broadcasting Stations from Inter
ference.

By way of introduction, it is well to state the facts which led up to
the case to be discussed. It was held in the case of United States v.

Zenith Radio Corporation et al, 12 Fed. (2d ed.) 614, Georgetown
Law Journal, vol. XV, No. 1, p. 66, that the Secretary of Commerce
could not, under the Act of 1912 regulating radio communication, con
trol or fix the wave length that a station shall use or stipulate a

division of time in issuing a license. All the Secretary could do was

to assign wave-lengths. The result, due to an increase in the number
of stations, was that wave-lengths were not available in order to
insure some separation and to prevent interference.
The question then arose, what would be the relative rights of prox-

1 It is followed in Arizona, Georgia, Kentucky, Minnesota, Nebraska,
North Carolina, Oregon, South Carolina, Tennessee, Washington,
West Virginia, and District of Columbia.
'Alabama, Illinois, Iowa, Kentucky, Maine, Minnesota, Nebraska,

New Jersey, New Mexico, North Carolina, Pennsylvania, have so

held. Yet several of these states have gone over to the liberal view.
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imate stations broadcasting at the same time and on the same wave

length? This problem presents itself in the case of The Tribune

Company v. Oak Leaves Broadcasting Station et al, Circuit Court of
Cook County, 111., Nov. 17, 1926, in which the facts were as follows:

The Tribune Company had, since March 29, 1924, operated a radio

broadcasting station by the call letters W-G-N and on a wave-length
of 302.8 meters. The Oak Leaves Broadcasting Station had operated
a station, under a license issued October 5, 1926, by the call letters
W-G-E-S on a wave-length of 226 meters. The Oak Leaves Station
later changed the wave-length to 249.9 meters, which they continued
to use until on or about September 7, 1926, when it was changed again
to a wave-length the same as that of the Tribune Company, viz,
302.8. Then, when the Oak Leaves Station operated its station at the
same time and on the same wave-length as the Tribune Company, it
caused very serious interference.

The Tribune Company filed a bill for an injunction to restrain the

Oak Leaves Station from broadcasting within 50 kilocycles of the

complainant's frequency in order to prevent further interference.

The bill charged in substance that the complainant had been broad

casting for a greater length of time than the defendant, and by reason

of this fact it was better known than the defendant to the radio pub
lic and, therefore, had acquired an inestimable amount of good-will
which resulted in profit to its newspaper business. It charged, also,
that a continued interference would greatly damage the complainant.
The answer of the defendant admitted the allegation that the com

plainant had been broadcasting for a greater length of time, but
denied that it had knowledge of any good-will or popularity gained
by the complainant through its broadcasting operations or that the

defendant had materially interfered with the broadcasting of the com

plainant to the extent that would warrant the issuance of the injunc
tion prayed.
The court took notice of a fact of radio science, viz, that when two

stations close together broadcast on the same or nearly the same

wave-length at the same time that there will be a material and grave

interference. It was contended by the defendant that there are no

rights in the air and that the law has no right or authority to restrict
the using of wave-lengths, or to exclude others from their use. In

answer to this contention the court says: "It might be said that Con

gress has already attempted to regulate the use of the air in its

enactment of Aug. 13, 1912, by providing that only certain strata of

the air or ether may be used for broadcasting purposes, and further,
requiring persons to take out a license before they are permitted to

exercise the use of the air or ether." The court declared that not

withstanding the fact that the case is novel and without precedent,
there existed equitable doctrines upon which it might be supported.
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By way of analogy, it was pointed out that courts of equity have in

variably protected the rights of persons in the use of a name or

word or collection of names or words, provided such name or word

had served to build up a business and created a good will known to

the public and as a designation of a particular output so that it has

become recognized as the property of the person. The court believed

that the equities of the situation were in favor of the complainant on
the facts shown. The complainant had been using the aforementioned

wave-length for some time and had built up a large clientele, while
the defendant was a newcomer in the field and would not suffer in

proportion to the damage that the complainant would sustain as it

had spent a great deal of time and money in educating the radio

public to the wave-length in question.
The court in conclusion stated that under the circumstances priority

of time creates a superiority in right, and as the answer had con

ceded priority, it would be only just that the parties should be put in
the same position as they were before the defendant undertook to

operate on the same or nearly the same wave-length as the complain
ant. An order was then issued to the effect that the defendant be

restrained and enjoined from broadcasting over a wave-length which
would cause interference with the camplainant's broadcasting within
a radius of one hundred miles and not within 50 kilocycles of the com

plainant's wave-length.
As this case has no precedent in radio annals, no analogous cases

can be cited and it is felt that it is not necessary to cite any cases as

to the principle of equity involved. It is well, however, to contrast
this ease with that of United States v. Zenith Radio Corporation,
supra. In the Zenith case it was held that the Secretary of Com
merce had no authority to fix a particular wave-length that a station
shall use. In the Tribune case the court claimed the right to enjoin
the Oak Leaves Station in a civil action for interference from using
a particular wave-length. In other words, the court can fix the wave

length that a station shall use within a certain limitation, although
Congress had failed, in the Act of 1912�An Act to Regulate Radio
Communication�to convey the" necessary authority for a comprehen
sive regulation of radio. Radio and radio litigation have grown since

1912, and now, since both have attained enormous proportions and the
situation has become acute, Congress has'at last passed the Dill-White
Bill for the regulation of radio. It is hoped that it will take the sit
uation in hand at once and for all time.

The present decision, though not of the highest authority, being
handed down by an inferior court, is at least noteworthy as a pioneer
application of settled equitable principles to an altogether novel sit
uation.

A. J. K.
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MORTGAGES�Priority Between Mortgages and Subsequent Mechan
ics' Liens.

A decision regarding the priorities between mortgages and subse
quent mechanics' liens was recently handed down by the Supreme
Court of Iowa in the case of Crawford-Fayram Lumber Co. v. Mann,
211 N. W. 225. Mann, the owner of a lot worth $1,500, desired to
have a house erected thereon. To obtain the necessary money he
gave a mortgage to the United States Trust Company as security for
a $4,000 loan. Later he contracted with the plaintiff for the lumber
to be used, informing him of the mortgage and its purpose. Not
having been paid for the lumber, the plaintiff filed a petition in fore
closure of its mechanics' lien on the property, seeking to establish it
as superior to all others. The trust company put in an answer and
cross bill, setting up the mortgage as prior in time and contending it
was a prior lien.
It was conceded as to the land itself that the mortgage was superior.

The question for the court was which claim had priority as to the
house.
The plaintiff contended that its claim had such priority, basing its

contention upon the argument that the building was an original and
independent structure for which it had furnished the materials.
The court below upheld this view. It ordered the whole property

sold. Out of the fund thus obtained, it gave the trust company prior
ity as to $1,500, the value of the lot when vacant, and the plaintiff
priority as to the rest.
In reversing this decree, the Supreme Court of Iowa answered the

question differently. It considered the fact, apparently overlooked
by the lower court, that the plaintiff had notice of the mortgage when
it supplied the lumber. It found that a house such as this, not being
readily detachable from the land, became an integral part of the land.
It then held that the vested right of a mortgagee attaches to the land
and whatever may become an integral part thereof, and that, there
fore, under authority of its previous interpretations of the present
Iowa statute, the right of the mortgagee both as to the land and the
house was superior to that of a lienholder with notice.
The result in this case is that which would be obtained in most of

the states of this country (40 C. J. 289; Tiffany on Real Property,
569). In some jurisdictions, however, the ruling of the lower court

would be the correct one. Some of these latter jurisdictions are Ala
bama (Pilcher v. E. R. Porter Co., 94 So. 73), Colorado (Atkinson v.

Colorado Title & Trust Co., 151 Pac. 457), Illinois (Abhau v. Grassie,
191 111. App. 577), Mississippi (Otley v. Haviland, 36 Miss. 19), and
Virginia (Hudson v. Barham, 43 S. E. 189). In Oklahoma and In

diana, laborers of certain classes have liens on improvements erected

by them superior to mortgages previously executed, provided they
file their liens within the statutory period, (McGuyre v. Duncan, 229
Pac. 199; Pierce v. Blair, 144 N. E. 842 and 149 N. E. 560).
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The status of encumbrances on property is generally determined
by their priority in point of time. To give a mechanics' lien priority
over other encumbrances would be making an exception to this rule.
In the absence of statute, a mortgage on land attaches to all the fix
tures that may be placed thereon in the future. Thus if a person
mortgages a lot and later erects a house upon it, both the house and
lot become subject to the mortgage (Tiffany on Real Property 238).
If the mortgagor can affix nothing which would be free of the mort

gage it is hardly logical to suppose he can give such a right to a

third person. To allow him to do so would be to impair the rights of
the mortgagee, vested at the time the mortgage was given. These
reasons seem to be the basis for the law in the states which follow
the Iowa rule.

As pointed out, however, in Wimberley v. Mayberry, 14 L. R. A.
305; 94 Ala. 240; 10 So. 157, mechanics' liens are purely statutory
and their operation and extent are denned and limited by statute.

If the legislature sees fit to grant the mechanic or materialman rights
different or larger than those of other encumbrancers the courts should

give effect to those rights. The court in this case maintained that
there is no injustice in allowing a person a lien on buildings erected

by him as against existing mortgages on the land. It indicated that
where there is a mortgage and a subsequent mechanics' lien, a court

of equity will determine what the value of the mortgagee's security
was before the improvement was erected and give to him priority for
that amount. The same procedure is set forth by the Virginia Court
of Appeals in Hudson v. Barham, 45 S. E. 189.

In some decisions the courts have expressed a doubt as to the con

stitutionality of a statute so construed that it would give superiority
to a mechanics' lien, as to the improvement, over a prior recorded

mortgage on the land, (Crawford-Fayram Lumber Co. v. Mann,
supra; dissenting opinion in Wimberley v. Mayberry, supra). They
hold that the right of the mortgagee attaches to both the realty and

improvements at the time it is executed. Therefore, to allow a sub
sequent mechanics' lien to acquire priority on any improvement would
Work a deprivation of a vested right and impair the obligation of
contracts. It should be noted that in Crawford-Fayram Lumber Co.
V. Mann the court rested its construction of the mechanics' lien
statutes of Iowa upon the former interpretations of that tribunal.
The mention made of the constitutional phase was obliter dictum.
In Wimberley v. Mayberry the dissenting judge merely stated that
such a construction would be unconstitutional as a deprivation of

property and an impairment of the obligation of contracts without

enlarging upon his point.
The decisions granting the mechanics' lien priority, deny that there

is any unconstitutional deprivation of the mortgagee's property or

impairment of contractual obligation. They hold that the mortgagee
still has priority as to that property which was his security before
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the improvement was erected and that such security remains the same

whether or not the mechanic erects an improvement (majority opinion
in Wimberley v. Mayberry, supra).
The Supreme Court of the United States has never held unconsti

tutional any statute giving mechanics' liens such a superiority over

prior mortgages. In Brooks v. Burlington & Southwestern Railway,
101 U. S. 443 ; 25 Law Ed. 1057, it construed an Iowa mechanics' lien
statute (repealed by the time Crawford-Fayram Lumber Co. v. Mann
was decided) so as to give a mechanic or materialman a lien, on the

improvement erected by him, paramount to all other encumbrances
whether created prior or subsequent to the commencement of his
work. The question of the constitutionality of the statute was not,
however, called to the Court's attention.

F. C. B.

STATUTE OF FRAUDS�Stockholder's Oral Promise to Pay Cor

poration's Debt Not Within Statute.

The defendant, Wilson, was a stockholder and officer in an insolvent
lumber company. Bankruptcy was proposed. Desiring to obviate

this, Wilson entered into an oral agreement with the principal cred
itor of the lumber corporation, wherein he promised to cause all of
the property of the corporation to be conveyed to the creditor, and
to personally pay the indebtedness of the corporation to the plain
tiff bank. On its part the creditor agreed to cancel the indebted
ness of the lumber company to itself, to assume and pay the out

standing debts of the company (except to plaintiff bank) and to

give the defendant Wilson, individually, an option for one year to

repurchase all of the corporate properties. The plaintiff bank was

informed of this agreement which was fully executed on the part of
the creditor and also on the part of Wilson, except for part pay
ment of the debt due the plaintiff. On the defendant's failure to

pay the balance, plaintiff brought suit and the defendant set up

the statute of frauds. Held, that the oral agreement was an origi
nal promise upon which the bank could recover. Umpqua Valley
Bank of Roseburg v. Wilson, 252 Pac. 563 (Oregon, 1927).
In its opinion the court pointed that the agreement of defend

ant Wilson, "to assume and pay the debt to the bank, and relieve the

property of the corporation, thereby fulfilling a duty resting on the

principal creditor, constituted an original promise on the part of

Wilson and made the debt his own," and was not within the statute

of frauds; and that, the promise being solely for the benefit of

plaintiff, it could maintain an action thereon. The court recognized
the general rule that a stockholder's promise to pay a debt of the

corporation, for which he is not liable, is ordinarily a promise to
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answer for the debt of another, but said that the facts of this case,
in its opinion, brought it within a well established qualification of
the general rule that a stockholder's promise to pay a debt of the

debtor where the stockholder made his promise to pay such cor

porate debt for the purpose of subserving some direct pecuniary in

terest and business purpose of his own, his promise is not within
the statute. Upon the first ground stated, there would seem to be
no question of the correctness of the decision of the court; upon the
second standing alone the authorities are not uniform.
The second clause of Sec. 4 of the Statute of Frauds covers cases

of guaranties only; that is, cases where there is an original and con

tinuing liability of one party, and a collateral undertaking by an

other to pay out of his own property if the first party can not or

does not pay. It does not apply to promises in respect to debts
created at the instance and for the benefit of the promisor, but only
to those by which the debt of one is sought to be charged upon and

collected from another. Moreover, since the statute provides merely
that the promisor shall not be chargeable unless the special promise
be in writing, before any question of the application of the statute
can arise, there must be a valid contract to which the person to be

charged is a party; in other words, the agreement must contain
all the requisites of any other contract. The words "debt, default
or miscarriages" include all forms of liability. A special promise
to answer for the obligation of another in tort, or for the viola
tion of a statutory duty, or for a contractual obligation other than
a money debt is within the statute. Kirkman v. Marter, 2 B. &
Aid. 613. The courts have not sought to attach special meanings
to the words, but have assumed that the words were inserted in the
statute with the purpose of covering all kinds of obligations.
Of the numerous and overlapping tests that have been suggested

for distinguishing promises which fall within the statute from those
which fall without its boundaries, the most common are the "prom
isor's purpose or object" test and the "new and beneficial considera
tion" test. The first test found a strong advocate in Chief Justice

Shaw; while the foundation for the latter test was laid by Chan
cellor Kent. The divergence of opinion on the subject manifests
itself in two leading cases.

Justice Shaw, in the leading Massachusetts case of Nelson v.

Boynton, 3 Met. 396, said that "when the party promising has for
his object a benefit which he did not before enjoy accruing imme
diately to himself," the promise is not within the statute; but where
"the object of the promise is to obtain the release of the person or

property of the debtor, or other forbearance or benefit to him, it is
within the statute." In Leonard v. Vredenburgh, 8 Johns. 29, Chan
cellor Kent took the position that a promise to pay the debt of an

other, arising out of some new and original consideration of benefit
or harm moving between the newly contracting parties is not within
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the statute. As this practically eliminated all promises founded

upon a consideration sufficient under the common law, it relieved
from the operation of the statute a vast number of promises, such
in character as to bring them clearly within the policy which dic
tated the enactment of the statute. For this reason, the rule was

subsequently abandoned by the New York Court of Appeals in

Mallory v. Gillett, 21 N. Y. 412, and is now quite generally dis
credited. In that case it was held that the new consideration must

move to the promisor and be beneficial to him, that mere detriment
to the promisee is not enough to take a promise out of the statute.

The United States Supreme Court adopted the Massachusetts rule

in Emerson v. Slater, 22 Howard 28, 16 L. ed. 360, and Davis v.

Patrick, 141 U. S. 479; and these may be said to be the leading cases

on the point in the Federal courts today. In the first case, Emerson
contracted with a railroad company to do certain bridge work by a

certain date. The railroad company became insolvent, in consequence
of which Emerson quit work and refused to continue. Slater, inter
ested in the company as a stockholder and also as the holder of cer
tain contracts, entered into a written contract with Emerson, where
by he bound himself to pay to Emerson certain sums in considera
tion of the latter's promise to resume work and complete it by a cer

tain date. Emerson was unable to so complete the work, and Slater

extended the time by an oral agreement. The defense was that the
oral promise was within the statute, Slater's promise having been
one for the payment of the debt of the railroad company. Clifford, J.,
speaking for the court, said:

"Whenever the main purpose and object of the promisor is not
to answer for another, but to subserve some pecuniary or bus

iness purpose of his own, involving a benefit to himself, or

damage to the other contracting party, his promise is not within
the statute, although in it may be in form a promise to pay the
debt of another, and although the performance of it may in

cidentally have the effect of extinguishing that liability."

The new and beneficial consideration rule, frequently quoted with

approval by more recent decisions, is well stated in White v. Rintoul,
108 N. Y. 222: "Where the primary debt subsists and was ante

cedently contracted, the promise to pay it is original when it is

founded on a new consideration moving to the promisor and bene

ficial to him, and such that the promisor thereby comes under an

independent duty of payment irrespective of the liability of the prin
cipal debtor." This test (substantially the Massachusetts rule enun

ciated by Chief Justice Shaw) is supported by a long list of decisions
stretching from Massachusetts to California. A clear application of

the test will be found in Richardson Press v. Albright, 224 N. Y. 497.

See, also, 27 C. J. 147 and cases cited.
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A leading commentator on the law of contracts criticizes the above
rule (Williston on Contracts, sec. 468 and note) and suggests this

inquiry, "what is to be said if the consideration was not beneficial
to the promisor, but his promise was absolute in terms binding him
to perform regardless of the liability of the other obligor, or if the
consideration was beneficial and the promise in terms limited to the
debt of the principal?" The same writer urges that the true test of
the validity of a new oral promise should be: Is the new promisor
a surety? (Id. sec. 475.) Thus the answer to the question whether
a new promise to the creditor is within the statute of frauds is made
to depend not on the nature of the bargain with the creditor, but on
the relation of the promisor to one who is not a party to the contract.

Compare Brown, St. of Frauds, sec. 214a. Although Mr. Williston's
views have been before the courts for over seven years, an examina
tion of recent cases shows no tendency to apply his test. On the

contrary the cases in principle support White v. Rintoul, supra, and
frequently quote it with approval.
In Rowe v. Smith, 106 So. 657 (La.), an oral agreement between in

corporators to pay a proportionate share of an amount for which
others became liable on notes endorsed for the corporation was held
not one to pay the debt of another. In Garza v. Milmo National Bank,
280 S. W. 548 (Texas Com. A.), the agreement of grandchildren to

assume the debt of their grandfather, incurred for money loaned him,
long before the making of the agreement, and solely on his individual
and personal credit, was held unenforceable. In Edwards v. Bryan,
108 So. 9 (Ala.), a cashier's oral promise to be responsible for a

deposit, the bank remaining liable, was held to be collateral and un

enforceable. In Reed v. Samuels, 249 P. 893 (Idaho), the oral prom
ise of a stockholder to pay a coal company's debt if the creditor would
reduce it was held to be unenforceable. "No direct benefit, other than
such as inured to the stockholders generally, came to the promisor."
In England the courts have distinctly refused to go to the extent

advocated by the Supreme Court of the United States in Emerson v.

Slater, supra; and have held that even where security is surrendered

by the creditor as consideration for the new promise, and even though
the promisor desired the consideration for a business reason, and it
was beneficial to him in a business sense, the promise is within the
statute if the tangible consideration moved to the original debtor and
not to the promisor. In Harburg Comb Co. v. Martin, 1 K. B. 778

(1902), a promise to pay a debt of a corporation made by a share
holder in the corporation because of his financial interest therein in
consideration of the creditor's refraining from seizing the property,
was held within the statute. This case was followed in Davys v.

Buswell, 2 K. B. 47 (1913) but the test laid down is very unsatisfac

tory and has been criticized by high authority (Williston on Con

tracts, sec. 474).
D. L. S.
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WILLS�Requisite Form.

No particular form is requisite to the validity of a will, provided
no interest is to pass until after the death of the maker. This doc
trine was reasserted and reaffirmed in the case of In re Wolfe's Es
tate, 284 Pa., 169; 130 Atl. 501, decided June 27, 1925.
This was a proceeding for the probate of a codicil to the will of

Washington M. Wolfe, opposed by the Home of the Friendless of
Harrisburg, Pa., residuary legatee. The purported codicil in con

troversy was a writing in the following form:

"Harrisburg, Pa., July 16, 1921. No

"Central Trust Company, My Executor : For his labor, pay
to the order of Merle H. Baker, $4,700.00, forty-seven hun
dred dollars. Wash. M. Wolfe."

The residuary legatee under the will averred in its caveat that the

writing was not testamentary in character and accordingly should
not be probated as such; that it was contractual rather, as being in

payment of a debt. The Pennsylvania statute requires that a will

shall be proved by the oaths or affirmations of two or more compe
tent witnesses, and does not require them to be subscribing witnesses.

Held: that such writing was testamentary since no interest was

to pass until after the testator's death. The Court, in reasserting
the general doctrine as to the form necessary to the valid existence

of a will said in part:
"The form of the instrument is immaterial, so long as in sub

stance it is a gift intended to take effect after testator's death.

The important and usual incidents of such testamentary document

is that it vests no present interest, but is intended to, become opera

tive only after the death of the maker, and until that time it con

tinues to be ambulatory and may be revoked by testator."

Of all those subjects of the law of wills that have now become

deeply imbedded in the jurisprudence of this country and of Eng
land, that of form now stands out preeminently as one of the

most settled. As early as 1674, even before the enactment of the

Statute of Frauds (1677), certain articles of agreement were held

to be testamentary in England, Green v. Froud, 3 Keb. 310. Nor

has the labyrinth of cases that have succeeded this pioneer one as

regards form swerved from the test there employed�does the instru

ment pass a present interest or only an interest after the maker's

death? The courts have not curtailed their efforts to give effect to

any instrument that was intended by the maker to be testamentary,
but on the contrary have extended them in that direction. In re

cent years it has been held that an instrument in the general form

of a promissory note may be essentially testamentary in its pur

pose and effect and therefore unenforceable in an action of debt or

assumpsit. Cower v. Stem, 67 Md. 449, 10 Atl. 231. Similarly, the
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endorsement on a promissory note has been declared to be testa

mentary in character and entitled to probate as a will, Morrison v.

Bartlett, 148 Ky. 833, 147 S. W. 761; Hunt v. Hunt, 4 N. H. 434,
17 Am. Dec. 438. It has also been held that a writing consisting of

entries in the writer's "journal cash book" may be admitted to pro

bate as a will at his death, In re Beaumont, 216 Pa. St. 350, 65

Atl. 799�28 R. C. L., page 110. Moreover it was held in Cartwright
v. Gray, 127 N. Y. 92, 12 L. R. A. 845, that making a note payable
a certain number of days after the death of the maker does not

render it invalid or affect its character.

A writing, not in the form of a will, but reciting, "A few little

things I would love to have done," and addressed to no one by name,
is sufficient to be received as the will of the maker, In re Knox's Es-

state, 131 Pa. 220, 18 Atl. 1021 (1890). To what lengths the courts

will go to give to the instrument the true effect that the maker in
tended is exemplified by the Scotch case of Re Dunnett, 49 Scot.
L. R. 452, 9 B. R. C. 73. There the words, "I don't want this money

paid up," in the handwriting of and signed by a deceased person,
written on the back of a letter serving as a wrapper for several
I. O. U.'s given her by her stepdaughter and stepdaughter's husband
for loans of money, is a valid testamentary disposition of the loans
vouched by the I. O. U.'s. What seems to present an extreme case

respecting the form of an instrument given effect as a valid will is

manifested by the Kentucky case of Webster v. Lowe, 107 Ky. 293,
53 S. W. 1030 (1899) where a paper wholly in the handwriting of
Lowe and signed by him, reciting facts as to the purchase of a tract
of land, and reciting, "I have requested my executors to give a clear
deed for the property after my death" to C and wife, was held to

be a valid will, devising to C and wife the property described. There
is a very instructive note in 15 L. R. A. 635, where earlier cases

upon the question will be found.

Though the form of the instrument is immaterial, the instrument
must nevertheless conform to the requisites demanded by the stat

utes, and must be executed with the formalities required thereby.
Ferris v. Neville, 127 Mich. 444, 86 N. W. 960. Thus, in the case of
In re Beebe, 6 Dem. Sur. 43 (N. Y. 1888), on due proof of factum,
a paper which read: "After my mother's death, my cousin, S., is my
heir. This writing is instead of a formal will which I intend to

make. M. B. Executrix"�and was signed by the decedent and two

attesting witnesses, was admitted to probate as a will. Despite this
latitude allowed for form, there must be some testamentary dis

position of property. In re Seymour's Will, 114 S. E. 626 (N. C.)
1922.

Many instruments in the form of letters have been sustained as

wills. A letter to an attorney containing instructions for drawing
up a will was established as a valid will. In Habberfveld v. Brown-
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ing, 4 Ves. Jr. 200. The same thing was done in the Pennsylvania
ease of Scott's App. (Pa.), 29 W. N. C. 176. The following cases

hold that an instrument in the form of a letter may be a valid will
if it shows a testamentary intent. Cowley v. Knapp, 42 N. J. L.
297; Morrell v. Dickey, 1 Johns. Ch. 153; Towers v. Hogani L. R.
23 Ir. 53; Gough v. Findon, 7 Exch. 48; In re Cook, 173 Cal. 465,
160 Pac. 553.

So determined are the courts to effect the maker's true purpose
and intent, that long breaches and spaces intervening between para
graphs and sentences in the instrument will not thereby render such
instrument invalid if of a testamentary character. 153 Ark. 355,
240 S. W. 1068 (1922). It was held in the case of Thornton v.

Herndon, 314 111. 360, 145 N. E. 603 (1925), that notwithstanding
a will contains unnecessary and unreasonable blank spaces, giving
opportunity for alteration, that is not ground for denying its probate.
The requirements as to materials used is thus stated by Rood

on Wills at section 247 : "The statutes make no restrictions as to
the material to be written on; from which any material capable of
retaining the impression would seem to be sufficient. A will has been
denied probate because written on a slate" (Reed v. Woodward,
11 Phila. (Pa.) 541) "but the correctness of the decision may well be
doubted." See Ellis v. Secor, (1875) 31 Mich. 185. 18 Am. Rep.
178. A still higher authority, Jarman on Wills, says in his 6th ed.
21 : "The law has not made requisite to the validity of a will that

it should assume any particular form, or be couched in language
technically appropriate to its testamentary character. It is suffi
cient that the instrument, however irregular in form or inartificial
in expression, discloses the intention of the maker respecting the

posthumous destination of his property; and, if this appears to be
the nature of its contents, any contrary title or designation which
he may have given to it will be disregarded."
The English view is wholly in accord with the American and is

thus expressed in Laws of England, Vol. 28, paragraph 1079: "It

is not necessary that the testator should intend to perform or be

aware that he has performed a testamentary act. If the intention

is that the operation of a document is dependent on the death of the

person who executes it, it is testamentary in substance, and if the

formalities of execution are complied with such a document will be

admitted to probate." A note to this paragraph reads: "Thus, the
following instruments have been held to be testamentary: deed of

gift, Rigden v. Vallier, (1751), 2 Ves. Sen. 252, 258; draft on banker,
Bartholomew v. Brown and Henley (1820), 3 Phillim, 217; direc

tion for payment by bankers, Jones v. Nicolay (1850), 2 Rob. Eccl.

228, order on savings bank, In the Goods of Marsden (1860), 1 S. W.

& Tr. 542.

Difficulties have presented themselves to the courts when deeds

purporting to pass a present interest and to be operative imme-
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diately have been found to pass no interest in the property until
after the death of the maker. In most instances where such cases

arise, the rule that the form of a will is immaterial so long as it
is testamentary can not apply; for the maker of the deed has failed
to conform with the requirements of the statute on Wills. A deed
in the nature of a testamentary devise may be void because con

travening the Statute on Wills. Romme.ll v. Hoppe, 115 Atl. 906

(N. J. Chan.). The case of McGarrigle v. Roman Catholic Orphan
Asylum, 145 Cal. 694, 1 L. R. A. (N. S.) 315, is indicative of this
question. There no estate was held to be granted by a clause in a

deed which, after granting a life estate, declared it was the purpose
of the grantor, by this deed, that, after the death of the life tenant,
"said described bonds shall become and be the property of the

orphan asylum." The court in that case said: "It is fundamental
that, while posession or enjoyment of an estate may be deferred,
a deed, to be operative" (as such) "must pass a present interest."
Devlin on Deeds discusses this kind of cases, but does not at

tempt to establish a rule whereby these abortive conveyances will
be upheld "when not," as he says, "clearly repugnant to some well-
defined rule of law." The author in volume 2, 2d ed. sec. 854 of his
work says: "It is said that, where no present interest passes by a

deed, an instrument while in form a deed, is in substance a will pos
sessing all the incidents of a will." Continuing his discussion of
the question, when a conveyance is to be regarded as passing a pres
ent interest, the same author says, at sec. 855: "It seems to be im
possible to lay down an invariable rule which will apply to all cases.
There is, it is to be observed, however, a tendency in the modern
decisions to uphold conveyances when not clearly repugnant to some

well-defined rule of law." At sec. 855a, he continues: "But it must
be confessed that the rules, as they are applied by the courts, are

rather shadowy, and it is almost impossible to lay down a rule with
which some well-considered ease will not be found to be in conflict."
Yet, if an instrument in the form of a deed meets with all the

required formalities of the Statute on Wills, notwithstanding it is
in the form of a deed and notwithstanding the maker may have
meant to pass a present interest�such a deed or instrument, being
of a testamentary character and conforming to every formal require
ment of execution of a will, will be sustained and given the effect
of a will.

V. J. C.
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