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RECOVERY OF FRIGHT ON NON
TRAUMATIC ORIGIN

By LEWIS C. CASSIDY

JURIS praecepta sunt: honeste vivere, ALTERUM non

laedere, suum cuique tribuere. In this way did Jus

tinian sanction Tribonian's division of the law in the open

ing title of the Institutes. In the Roman law it fell to the

praetor to consider specific cases falling under these general
headings. In Anglo-American law, judicial interpretation,
dealing also with living law, has continued to recognize
rights heretofore denied. In Juristic Science and Law,1
Dean Pound, in referring to the course of the history of

legal doctrine, considers it "an endeavor to eliminate the

arbitrary and illogical ; a conscious quest for the broad

principle that will do the work of securing the most inter

ests with the least sacrifice of other interests."

In the field of torts, the English Court of Appeal in rec

ognizing a new right in the case of Hambrook v. Stokes,2
showed a soundness and a progressiveness which cannot fail
to have repercussions in America where the courts have

displayed a timidity in the same field of rights which opens
them to just criticism. The Hambrook case in one opinion
eliminated a very arbitrary and illogical doctrine, in as

much as it recognized the right of one to recover for the

death of his wife directly caused by her fright at the danger
in which her children had been placed by the defendant's

negligence.3
The facts of the Hambrook case disclose that the defend-

1 (1918) 31 Harv. L. Rev. 1047.
'1. K. B. 150 (1925).
* See Professor Bohlen's Right to Recover for Injury Resulting from

Negligence without Impact (1902) 41 Am. L. Reg. 141, for a scholarly
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ant had left its motor lorry unattended, with motor running,
at the top of a steep hill in Folkstone, known as Dover

Street, a narrow winding thoroughfare. The deceased left

her home in the morning with her three children, accom

panying them to school until near the turn in Dover Street,
where she left them. At that point the top of Dover Street
was not visible. The lorry having started down the hill

without the driver, the deceased heard the noise and became

frightened lest the lorry should injure her children, all of
whom were out of her sight. The machine rushed past her
and then came to a stop. At no time was she in danger
herself. Reaching the turn, she learned that a little girl
corresponding to her daughter had been injured and taken
to the hospital, and the child so taken proved to be her

daughter. The deceased was enceinte at the time and the
death of the child en ventre sa mere killed the mother. Her
husband brought suit under Lord Campbell's Act. The
defendant admitted its negligence, but alleged that the
nervous shock resulting in death was to remote: causa

proximo, non remota spectatur. Branson, J. left to the jury
this question: "Was the death of the wife the result of
shock produced by fear of harm to herself?" Their verdict

being for the defendant, the plaintiff appealed.
The trial judge had charged the jury in accordance with

a dictum of Kennedy, J. in the case of Dulieu v. White 4.

There, speaking obiter, he had said: "It is not, however,
to be taken that in my view every nervous shock occasioned
by negligence and producing physical injury to the sufferer
gives a cause of action. There is, I am inclined to think,
at least one limitation. The shock, where it operates
through the mind, must be a shock which arises from a

analysis of the earlier cases. Professor Throckmorton's Damages for
Fright (1921), 34 Harv. L. Rev., preceded the Hambrook case. Sedg
wick, Damages, 9th ed. (1912) by Sedgwick and Beale, reviews the
contrasting theories: Ch. 2, � 43 et seq. Conservative references ap
pear in 132 Law Times (Eng.) 707; (1925) 23 Mich. L. Rev. 1014;
and (1925) 73 U. of Pa. L. Rev. 280.

4 2 K. B. 669, 675 (1901).
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reasonable fear of immediate personal injury to oneself. A

has, I conceive, no legal duty not to shock B's nerves by the
exhibition of negligence towards C or towards the property
of B or C." The Dulieu case had allowed a recovery for

fright caused by the defendant's negligent driving of a team
into a tavern where the wife-plaintiff was working. The case

itself is especially note-worthy because of the forward doc
trine for which it stood in 1901, but in rejecting the dictum,
the Court of Appeal took a more advanced stand. Alluding
to it, Bankes, L. J., said: ". . . apart from the exception
introduced by Kennedy, J., it is now accepted as good law.
In my opinion the step which the Court is asked to take

necessarily follows from an acceptance of the decision in
Dulieu v. White, and I think that the dictum of Kennedy,
J., laid down in quite general terms in that case cannot be
a law applicable in every case. ... I wish to confine my de
cision to cases where the facts are indistinguishable in prin
ciple from the facts of the present case . . , namely, that the
death of his (the plaintiff's) wife, resulted from the shock
occasioned by the running away of the lorry, that the shock
resulted from what the plaintiff's wife either saw or realized

by her own unaided senses, and not from something that
someone told her, and that the shock was due to a reasonable
fear of immediate personal injury either to herself or to her
children." While Sargant, L. J., dissented from the opinion
of Bankes, L. J., a very well-considered concurring opinion
was rendered by Atkin, L. J., who, after reviewing the ante
cedent cases said : "I think the cause of action is complete.
The duty of the owner of a motor car in a highway is not a

duty to refrain from inflicting a particular kind of injury
upon those who are in the highway. If so, he would be an

insurer. It is a duty to use reasonable care to avoid injur
ing those using the highway. It is thus a duty owed to all

wayfarers, whether they are injured or not; though dam

ages by reason of the breach of duty is essential before any

wayfarer can sue. Further, the breach of duty does not

take place necessarily when the vehicle strikes or injures the
wayfarer. The negligent act or omission may precede the
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act of injury. In this case it was completed at the top of

Dover Street, when the car was left unattended in such a

condition that it would run violently down the steep place.
Here, then, was a breach of a duty owed to Mrs. Hambrook.
No doubt the particular injury was not contemplated by
the defendant, but it is plain from Re Polemis and Furness,
Withy & Co. that this is immaterial. If the act would or

might probably cause damage, the fact that the damage it
in fact causes is not the exact kind of damage one would

expect is immaterial, so long as the damage is in fact direct
ly traceable to the negligent act, and not due to the opera
tion of independent causes having no connection with the

negligent act: per Scrutton, L. J., at 577.
I can find no principle to support the self-imposed restric

tion stated in the judgment of Kennedy, J., in Dulieu v.

White that the shock must be a shock which arises from a

reasonable fear of immediate personal injury to oneself.
It appears to me to be inconsistent with the decision in

Pugh v. London, Brighton and South Coast Ry. Co. and
with the decision in Wilkinson v. Downton, in neither of
which cases was the shock the result of the apprehension
of the injury to the plaintiff. It would result in a state of
the law in which a mother shocked by fright for herself
would recover, while a mother shocked by her child being
killed before her eyes could not, and in which a mother
traversing the highway could recover if shocked by fright
for herself, while if she could be cross-examined into an

admission that the fright was really for her child she could
not. In my opinion such distinctions would be discreditable
to any system of jurisprudence in which they formed part.
Personally I see no reason for excluding the bystander in the
highway who receives injury in the same way from appre
hension of or the actual sight of injury to a third person
It may be that the negative Kennedy, J.'s restriction is to
increase possible action. I think this may be exaggerated.
I find only about half a dozen cases of direct shock reported
in about thirty years and I do not expect that shocks to
bystanders will outnumber them"
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The dissenting opinion of Sargant, L. J., raises mainly
the question of the extent of the duty, saying : "... When
once the requirement is relaxed, that the shock is to be one

caused by the plaintiff's apprehension of damage to himself,
the defendant is exposed to liability for a consequence which
is only reached by a new and quite unusual link in the
chain of causation, and which cannot therefore properly be
held to have been within his ordinary and reasonable ex

pectation."
The Polemis case,3 cited by Bankes, L. J., is the effective

answer to the objection raised by Sargant, L. J. Although
this significant case has been regarded as introducing no

new law, it is perhaps true, as Lord Atkin says :6 "The full
effect of the decision in Re Polemis has not yet, I think,
been fully realized." The Polemis decision gave a new turn
to the probability theory, substituting a "direct cause"
theory. This, Lord Sumner said,7 "excludes what is

indirect, conveys the essential distinction which causa

causans and causa sine qua non rather cumbrously indicate,
and is consistent with the possibility of the concurrence of
more direct causes than one, operating at the same time and

leading to the same result." This view should be consid
ered with the learned conclusions of the author of "Proxi
mate Consequences of an Act,8 and with the earlier views of
the late Professor Jeremiah Smith,9 both of which, however,
were written before the Polemis decision was rendered. The
case is discussed in the latest English texts of Sir Frederick
Pollock,10 Mr. Beven 11 (a work not fully appreciated in this
country) , and Clerk and Lindsell.12

5 3 K. B. 560 (1921).
* Hambrook v. Stokes, supra note 2, at 156.
7 Weld-Blundell v. Stephens, A. C. 984 (1920).
8 Professor Beale in (1920) 33 Harv. L. Rev. 633.

'Legal Cause in Actions of Tort (1911), 25 Harv. L. Rev. 103.
10 Torts (13th ed.) 50-53.
11 Bevan, Negligence (4th ed. by Byrne & Gibb) , 64, 70, 88.
18 Clerk and Lindsell on Torts (8th ed.) 123-4.
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In Re Polemis,13 an appeal from an arbitration award, the
charterers of a vessel had loaded its hold with petrol in can

containers packed in cases. The tins leaked during the

voyage and the petrol volatilized. At a port of call the
stevedores employed by the charterers found it necessary

to shift the cases. Heavy planks were placed at the head
of the hatchway to accomplish this, also serving as a plat
form. Through the fault of the stevedores, one of the

planks fell into the hold, causing a spark by friction which

ignited the petrol vapor. The ship was completely destroyed
by fire, and for this loss the arbitrator held the charterers

responsible, although the loss could not reasonably be antici

pated from the careless act. The award was affirmed on

appeal. Lord Bankes deemed it "immaterial that the caus

ing of the spark by the falling of the plank could not have
been reasonably anticipated. . . . Given the breach of duty
which constitutes the negligence, and given the damage as

the direct result of that negligence, the anticipations of the
person whose negligent act has produced the damage appear
to me to be irrelevant." In corroboration, Lord Scrutton
said :14 "Once the act is negligent, the fact that its exact
operation was not foreseen is immaterial. ... In the pres
ent case it was negligence in discharging cargo to knock
down the planks of the temporary staging, for they might
easily cause some damage either to workmen, cargo or ship.
The fact that they did directly produce an unexpected result
does not relieve the person who was negligent from the
damage which his negligent act directly caused." This
decision reverses the doctrine of cases like Sharp v. Powell15
where the defendant's servant, in violation of the Police
Act, washed the defendant's van in the street. Owing to a

frost, the grating of the sewer became clogged, unknown
to the servant. The plaintiffs horse slipped on the ice
formed, but a recovery was refused on the ground that the
damage was remote.

13 Supra note 5.
14 Supra notes 3 & 13, at 577.
15 L. R. 7 P. C. 253 (1872) ; Wighore's Select Cases on Tobts i,

52 et seq.
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In his dissent in the Hambrook case, Lord Sargant gave
his approval to the unreported case of Smith v. Johnson and

Co., referred to by Justice Wright in the decision of Wilk
inson v. Downton.16 There the plaintiff became ill not be
cause of fear for his own safety, but from the shock of

seeing another killed by the negligent act of the defendant.
With the Hambrook case as a precedent, it may now be
doubted whether the defendant did not owe a duty to the

plaintiff not to cause shock to him by carelessness towards
a third person, whether the defendant's conduct be inten
tional or non-intentional.17

II.

The Hambrook decision stands at the end of a group of

cases, each one of which has tended ultimately to advance
the doctrine announced in that case. The starting point in
both England and America for a consideration of the early
theory disallowing a recovery for fright is Victoria Railway
Commissioners v. Coultas,18 decided in 1888 by the Privy
Council. Without deciding that impact was necessary for
a recovery for fright, the Court held that the damages
sustained were too remote. American Courts have held to
this doctrine with marked tenacity long after its repudiation
in the land of its origin. Massachusetts alone,19 in refusing
to allow a recovery for fright of non-traumatic origin,
appears to place its decision not on logic but on its experi
ence, to choose an earlier phrase of the author of the

opinion.20
In the Coultas case, which was an appeal from the Su

preme Court of Victoria, the plaintiff and his wife were

"2 Q. B. 57 (1897).
17 This distinction is justly criticised in Sedgwick, Damages, i,

� 43j, p. 64. "The true Question is not whether the injury to the

feelings and mental suffering were intentional, but whether they were

natural and proximate in view of the act, it being assumed that the
defendant owed a duty in the premises."

18 A. C. 222 (1888).
19 Spade v. Railroad Co., 168 Mass. 285, 47 N. E. 88 (1897) .

20 Chief Justice Holmes in the Spade case reheard : 172 Mass. 488,
52 N. E. 747 (1899).
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driving' in a buggy, approaching a railroad crossing. The

gate-keeper negligently opened the near gate, although he

expected a train about that time. While in the act of

crossing, the plaintiff and the gate-keeper saw the train

dangerously close. Refusing to open the other gate, the
gate-keeper mentioned to the plaintiff to go back, but he
continued across and got clear of the train. This was the

assumption of the Privy Council, although the lower
record21 indicates that the "train came past and just
scraped the wheels of the vehicle in which the plaintiffs
were." This discrepancy is important because fright fol
lowing a trauma, no matter how slight, has been ground for
recovery, where fright of non-traumatic origin would not
be.22 In the instant case, the plaintiff's wife fainted after
the narrow escape from collision with the train. The med
ical evidence indicated that she "received a sever nervous

shock which produced a miscarriage, and that the illness
from which she afterwards suffered was the consequence of
the fright." The Privy Council reversed the holding of the

Supreme Court of Victoria that an action was maintainable,
giving as its reason that "Damages arising from mere sud
den terror unaccompanied by an actual physical injury, but
occasioning a nervous or mental shock, cannot under such
circumstances be considered a consequence which, in the
ordinary course of things, would flow from the negligence
of the gate-keeper. If it were held that they can, it appears
to their Lordships that it would be extending the liability
for negligence much beyond what that liability has hitherto
been held to be. Not only in such a case as the present, but
in every case where an accident, caused by negligence, had
given a person a serious nervous shock, there might be a

claim for damages on account of mental injury. � The diffi
culty which now often exists, in case of alleged physical
injuries, of determining whether they were caused by the
negligent act, would be greatly increased, and a wide field
for imaginary claims."

All of the reasons advanced by the Privy Council for
51 12 Viet L. R. 895 (1884).
55 Bohlen, op. cit. supra note 3.
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holding that the damages were remote in fright cases have
worked their way into the reasoning of American tribunals
holding similar views.23 New York 24 and Pennsylvania 25

especially have been impressed with the Coultas heresy, but
Nebraska leads the way in the other direction.26 Sir Fred
erick Pollock has referred to the Coultas decision as that of
a "weak bench." 27

The Coultas decision confuses nervous and mental shock.

Recovery in the latter has always been denied, not that the
mind and nerves are unrelated, but caused to the intellect
alone, cannot be measured like a nervous shock which pro
duces physical deterioration. The case of Lynch v. Knight,26
decided in 1861, has been misapplied, there the shock being
of the mental type. An additional reason for denying relief
is that fraud would thrive thereby and litigation unduly
increase. English Courts have taken a characteristic stand
in refusing to be alarmed by these contentions, deeming it a
confession of the inability of Courts to get at the truth of a
case, a limitation which they are unwilling to concede:
ubi jus, ibi remedium.

Ireland and Scotland refused to follow the Coultas de
cision. In Bell v. Great Northern Railway Company 29

Chief Baron Palles very carefully considered the entire
question. He allowed a recovery for fright of non-traumatic
origin on the authority of Byrne v. Great Southern and
Western Railway Co., an unreported case decided before the
Coultas case. In the Byrne case there had been no proof

23 Sir Frederick Pollock states : "... Victoria Railway Commrs. v.

Coultas, though it has been to a certain extent approved in America,
must now be definitely considered erroneous"; 13th ed. p. 52.

24 Mitchell v. Railroad Co., 151 N. Y. 107, 45 N. E. 354 (1896).
The New York cases are criticised and collected in (June, 1929) L. Q.
Rev.

25 Ewing v. Railroad Co., 147 Pa. 40, 23 Atl. 340 (1892). See cases

in Wigmore's Select Cases on Torts, Vol. 1.
20 Hanford v. Omaha & C. B. Ry. Co., 113 Nebr. 423, 203 N. W. 643

(1925).
27 11th ed., p. 52, note.
28 9 H. L. C. 577 (1861).
"26 L. R. Ir. 428 (1890).
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of impact, yet a recovery was had for nervous fright alone.
One must turn, therefore, to the Irish Courts for the earliest
decision directly allowing a recovery for fright. Chief
Baron Palles thus summed up the point of view of the Irish

Court, an analysis which has since received repeated ap

proval on both sides of the water:30 "As the relation be

tween fright and injury to the nerve and brain structures

of the body is a matter which depends entirely upon scien
tific and medical testimony, it is impossible for any court

to lay down as a matter of law, that if negligence cause

fright, and such fright in its turn so affects such structures
as to cause injury to health, such injury cannot be 'a conse

quence which in the ordinary course of things would flow
from the negligence' unless such injury 'accompany such

negligence in point of time.' "

In Pugh v. London, Brighton and South Coast Ry. Co.31
the immediate question before the Court was whether an

accident had occurred within the meaning of an insurance
policy issued. Lord Esher, Master of the Rolls, alluding to
the Coultas case, said: "I should not like to express an

opinion as to whether we ought to follow it until I am

forced to do so." The plaintiff Pugh, a signalman, saw

from his box a train approaching with a defective coach
jeopardizing the safety of the passengers. Leaning out, he
signalled for the train to stop. As a result of his exertion
and excitement he became incapacitated. Lord Esher con
tinued: ". . . that physical disease was caused by the
excitement and fright which arose in consequence of the
immediate and serious responsibility which was thrown
upon him. The fright which he underwent seems to me to
be the accident which happened in the case."

In 1897 was the case of Wilkinson v. Doumton.32 As a

practical joke, the defendant told the plaintiff that her hus
band had been seriously injured. He intended that the
statement be believed. Justice Wright allowed a recovery

so Lord Shaw of Dnnfermline, in Coyle v. Watson, Ltd. A C 9
(1915).
"2 Q. B. 248 (1896).
"2 Q. B. 57 (1897).
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for the illness occasioned the plaintiff by the defendant's
statement. This case of intentional wrong as well as the
similar case of Dulieu v. White, supra, departed from the
Coultas case, although in the latter case Justice Phillmore
tried to distinguish it. His distinction between the case of
a woman frightened in her own house and frightened on

the public highway seems to be quite unsound. He approved
the language of Spade v. Boston and Lynn Railroad32*
where recovery was not allowed to a woman who suffered
nervous shock as the result of the manner in which a

drunken passenger was removed from the trolley car. There
the Massachusetts Court held that: "Not only the trans

portation of passengers and the running of trains, but the
general conduct of business and of the ordinary affairs of

life, must be done on the assumption that nervous persons
who are liable to be affected thereby are not peculiarly
sensitive, and are of the ordinary physical and mental

strength." The assumption that there was no reasonable

ground for fear in that case makes it comparable to Ross v.

Glasgow Corporation 33 where the defendant was sued be
cause of illness from fear that a collision would ensue on

the tramway. The Lord President asked : "Is it reasonable
and natural that she should be terror-stricken, and conse

quently suffer from nervous shock in consequence of what
she saw? She was seated at the front of a car which had
been travelling from west to east, but which was, at the

moment, stationary. The car which was about to start on
a westward journey missed the points in front of her car,
owing, assume at this moment, to the negligent act of the
defendant's servant, and proceeded on the westward-going
rail a distance of something like 27 feet, and then stopped
within three feet of the car on which the pursuer was

seated. She says that she was apprehensive that the cars

would come into collision and that bodily injury would
result to herself. . . . But had she any reasonable ground
for fear? A car, thoroughly equipped, driven by a com

petent driver, with a clear view ahead of him, at his post,

32� Supra note 19.
33 S. C. 174 (Court of Sessions, Scotland, 1919).
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keeping a good look out, with his ear under complete control
is approaching at a slow rate of speed. ... I am unable to

say that, if a jury found the pursuer entitled to damages, we
could possibly sustain the verdict." There was, therefore,
no violation of duty. In Holutin v. Philadelphia Rapid
Transit Co.34 the Court rendered judgment non obstante

veredicto where a passenger fell as the trolley came to a

stop, it appearing that the stopping was not extraordinary,
unusual or sudden, the common experience of individuals

being that vehicles brought to rest do not stop with absolute
smoothness. But the line of cases of which Chiddick v.

P. R. T. Co.35 is typical, are based on erroneous premises. In
that ease, the defendant negligently allowed a trolley pole
to strike with great force against an electric feed wire
under an elevated station. The noise and flash attendant
frightened a woman sitting in the front room of her home
immediately opposite the place. She fell from her chair
and brought suit for the damages received as the conse

quence of her fright. The Court on appeal reversed the
lower Court, Chief Justice Mitchell using most of the argu
ments given by the Privy Council in the repudiated case of
Coultas v. Railway Commissioners.

In Wilkinson v. Dovmton, supra, 350 Justice Phillimore
had spoken of remoteness as "the inability to trace in regard
to the damage the propter hoc in a necessary or natural
descent from the wrongful act." Continuing, he said:
"Once get the duty and the physical damage following on

the breach of duty, and I hold that the fact that one Hnlr
in the chain of causation beingmental makes no difference."
In Cooper v. Caledonian Ry. Co.,36 decided in 1902, the

plaintiff was frightened by the violent opening and closing
of a door of the train on which she was riding, traceable to
the defendant's negligence. The Court of Sessions per
mitted a recovery, Lord Stormoth-Darling saying: "She
was greatly agitated, being in terror, momentarily, of being
" 89 Sup. Cf_ 326 (Pa. 1926).

~~

* 224 Pa. IS, 73 A. 4 (1909) .

Supra note 32.
"4 Fraser 880 (Scotland, 1902).
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struck and cut by the breaking glass and fragments of the
woodwork. The absence of proper fastening would have
been been detected had any reasonable inspection been made
before the train left on its journey, but such inspection was

either not made at all, or was conducted in a careless and
inefficient way." So also in the later Scottish case of Brown,
pursuer, v. City of Glasgow,31 a municipally operated trolley
car ran wild, passing a lady who was walking parallel to
the track approaching a place where fourteen people had
been recently injured through the collision of trolleys. A

recovery was allowed for the fright suffered by the plaintiff.
Three workmen's compensation cases also show types of

non-traumatic injury where recovery had been allowed. The
first is that of Yates v. South Kirby Collieries38 the decision

being rendered by Cozzens-Hardy. There the plaintiff,
working in a coal mine, heard a cry from a fellow-worker.

Leaving his work he went to his aid and found that he had
been struck by a support prop, from the result of which he

died in the plaintiff's presence. Frightened by the death,
the plaintiff received compensation for the resulting in

capacity. Three years later, in Drylie v. Alloa Coal Co.39
the plaintiff was obliged to wait twenty minutes in water up
to his knees in a coal mine. Chilled and incapacitated, com
pensation was awarded. In Coyle v. Watson, Ltd.,40 due to

the defective operation of a mining elevator, the plaintiff
developed pneumonia when he was obliged to wait an hour
and a half in a cold air intake shaft.

Lord Shaw of Dunfermline rendered an opinion in the

Coyle case which is a classic of reasoning and language. To

oppose the allowance of a recovery for fright he considers
". . . at this day a most serious and, in my humble opinion,
a most disturbing and erroneous proposition." As to the
Coultas decision: "I am humbly of opinion that the case

can no longer be treated as a decision of binding authority."
Of the theory of recovery he added: "If compensation is

37 S. C. 527 (Scotland, 1922).
38 2 K. B. 539 (1910).
"S. C. 549 (Scotland, 1913).
"A. C. 9 (1915).
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to be recovered under the statute or at common law in

respect of an occurrence which has caused dislocation of a

limb, on what principle can it be denied if the same occur

rence has caused unhinging of the mind?" Leaving this
rhetorical question, he considered the proof of damage:
"Indeed, it may be suggested that the proposition that injury
so produced to the mind is unaccompanied by physical affec
tion or damage might itself be met by modern physiology or
pathology with instant challenge. Courts of law are justi
fied in demanding in all cases, and especially where external
signs are wanting, that the relation of cause and effect be
sufficiently established. If, however, it be established, then
the liability in my humble judgment follows."
Janvier v. Sweeney 41 was decided in time to serve as an

immediate background for the Hambrook case. The de
fendant represented himself as a Scotland Yard agent and
sought by intimidation to compel the plaintiff to procure
some papers from her mistress needful in a divorce case.

He threatened that her correspondence with her sweetheart,
an interned alien, would be divulged in the event of her
refusal. A recovery was allowed for the consequences of
nervous shock alone.

In conclusion, one looks for the King's Bench to reverse

the principle of Smith v. Johnson and Co., supra42 and in a

proper case to hold that where A is injured by B's negligence
in the presence of C, a recovery will not be refused if C's
fright result directly therefrom, and that B will be held
to have violated a duty owed to C under such circumstances.
Following the persuasive authority of a great tribunal, the
English Court of Appeal, one will look for a marked in
crease in the number of American jurisdictions sanctioning
a recovery for fright (a) at one's own peril, or (b) the
peril of another.

"2 K. B. 316 (1919).
45 Referred to in WulMnson v. Downton; see Supra note 16,



THE ORIGIN OF EQUITY *

By CHARLES A. KEIGWIN

Equity and Common Law. Equity, or Equity Jurispru
dence, is one of the major divisions composing the municipal
law of the English-speaking peoples; the other division
being known as the Common Law, or shortly and by way
of distinction, the Law. Until a recent time the two branches
of jurisprudence were, in England, in the United States
and in the British colonies, administered by separate courts,
called respectively courts of equity or courts of chancery,
and courts of law; and the two classes of courts differed

greatly in respect of the character of the cases adjudicated
and in respect of the legal doctrines applied and the meth
ods of procedure followed. In some of the American States
that duality of courts is maintained at the present time, but
generally, as the result of comparatively late legislation,
(A. D. 1848-1879), both branches of the law are committed
to a single tribunal, which exercises legal and equitable jur
isdiction alike. Notwithstanding, however, such community
of judicial administration, the original differences in nature

and operation which divided equity from law still persist
both in doctrine and in practice ; and the courts of combined
jurisdiction distinguish their action as legal tribunals from
their function in the character of equity or chancery courts.

* In this article, and in two or three others which are expected to

follow, the endeavor is to assist the student in his early contact with

equity. Some elementary matters are presented in a manner which

may not be approved but for the fact that the treatment of them
in the text-books is too meagre and too vague for my own enlighten
ment and is presumably no more profitable to the undergraduate.
In the case-books, of course, the historical rudiments cannot be traced
in any great amplitude or with entire clarity. The material offered
is so far common property that those already conversant with the

subject will recognize without indication the sources drawn upon.
The beginner would not seek verification of the text in marginal
notes, but would accept the statements on faith unless they should
be discredited by some one in whom he has greater faith. There

fore, some rather copious annotations, wherein authorities are col
lected and certain propositions somewhat elaborated, are withheld.
Should anything here said provoke a doubt or appear to embody
error, I shall be indebted for comment suggesting misconception
on my part or designating any inaccuracy of point of fact.

15
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It is important, therefore, to ascertain what is equity and

how it differs from the common law.

Difficulties of Definition. To define equity jurisprudence
in a form of words which should develop its essential nature

and determine its scope, and should specify the character
istics which distinguish equity from the law, would doubt

less afford satisfaction and might sometimes prove prac

tically useful. But for reasons which will become manifest

in the ensuing presentation of the subject, no such defini

tion is possible; and all the authorities agree that the best

that can be done in that direction is to define equity with
reference to the courts in which it vras originally admin

istered, with qualifying mention of the modern modifica
tions in the judicial system. Accordingly, it is said by Mr.
Merwin r1

"The term Equity, as employed in legal phraseology, has
a technical and arbitrary sense; it means that system of

jurisprudence which was originally administered by the

High Court of Chancery in England, and which is now

administered by the courts of this country that have full
chancery jurisdiction."
Such mode of defining, of course, tells us nothing concern

ing the nature of equity or its distinctive features, but only
indicates where equity jurisprudence may be found. "This

definition", observes Mr. Bispham,2 after defining the word

substantially as does Mr. Merwin. "is rather suggestive than
precise, and it invites inquiry rather than answers it. But
this must necessarily be so. ... In order to begin to under
stand what equity is, it is necessary to understand what the
English High Court of Chancery was, and how it came to
exercise what is known as its extraordinary jurisdiction.
Every true definition of equity must, therefore, be to a

greater or less extent a history".
Different Nature of Equity. It must not be understood,

though the definitions above reproduced might suggest such
inference, that the difference between law and equity con-

- Mtbwts-. PsixcrptES op Equity 3.
1 Bispham, Pbjxctplis of Equity 1.
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sists solely, or essentially or even chiefly, in the fact that
the two bodies were administered by different courts. Nor
should it be supposed that that the divided jurisdiction was

only the result of an historical accident or of arbitrary allot
ment of diverse authority to separate tribunals. On the
contrary, as we are to see in reviewing the origin and the
functions of these various courts,. the distribution of legal
and equitable jurisdictions to the several judicatories was

prompted and controlled by consideration of inherent dis
tinctions between the matters allocated to each and by re

gard to their requisite differences in respect of practicable
and advantageous administration. The reason why the only
possible definition of equity is historical is that these differ
ences cannot be developed and stated except by reference
to the history of the courts.

Effects of the Norman Conquest. The historical inquiry
requisite for our present purpose need not extend beyond
the Norman Conquest of the year 1066. Upon his accession
to the throne of England, the French duke who became King
William I. found established in his new dominion an ancient
body of traditionary Anglo-Saxon law and an elaborate
system of courts administering that law according to an

cestral methods. This law was highly heterogeneous, con
sisting of a myriad diverse local customs, and was also
meagre, crude and marked by many barbarous features. The
judicial organization was one which to modern minds seems

disorderly in the extreme and intolerably complicated. But
the native population was deeply attached to their inherited
legal institutions; and the Norman kings, pursuant to a

policy of conciliation, by successive oaths bound themselves
to maintain and observe the Anglo-Saxon laws. According
ly, for more than a century after the Conquest the law
of the law was substantially the indigenous law, which was

in most respects but little affected by foreign influences;
and the primitive courts continued to function as before
and for the most part without change or disturbance. In

deed, for more than two hundred years from the coming of

the conqueror, although (as will appear) a revolutionary
change in the constitution had been inaugurated, the sub-
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stantive law was not greatly altered, and the ordinary litiga
tion of the people was very largely, if not chiefly, conducted
in the courts of native origin, the county courts, the hun

dred courts and the courts baron. Moreover, these courts,
or courts of like origin and character, persisted until a quite
modern time, exercising a much curtailed but still consider
able jurisdiction.
The immediate effect of the Conquest was to enhance the

confusion of the English law and the complication of the

judicial system. The Normans brought some foreign cus

toms, some (in particular) affecting the law of real prop
erty and having the result to consolidate the feudal system,
which in Anglo-Saxon times had been rather inchoate in
fact and somewhat nebulous in theory. Also, since by the

theory of feudalism, every lord was entitled to hold a court

composed of his tenants for the purpose of obtaining their
counsel and assistance and of administering justice among

them, the new Norman nobles instituted numerous addi
tional courts. It resulted that, with these foreign tribunals
superimposed upon the original system of popular manorial
and franchise courts, there was less than ever of unity,
symmetry or coordination in the judicial organization. As
has been more than once observed, the England of the first
four Norman kings was "covered by an intricate net-work
of courts",3 exercising jurisdiction in diverse measure and
deriving their authority from diverse sources ; and against
this disorderly background the development of the later law
is to be traced.

The Curia Regis. Among the judicial institutions thus
added to the confused congeries of English courts was the
Council of the King, properly called Consilium Regis, but
also, because of its occasional function as a court, often
designated as the Curia Regis. This was primarily and
essentially an assembly of the lords who held lands directly
from the Crown, tenants in capite, whom the King as over

lord was entitled, according to the feudalistic theory just
mentioned, to convene for his counsel and assistance in the

31 Holdsworth 4; 1 Pollock & Maitland 513 (1899); Maitland
Forms of Actions 306.
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affairs of his lordship. To these tenants, the barons of the
realm, there were added in usual practice the great prelates
and the more important officers of the royal retinue, the
composition of the Council varying, from time to time and
from one reign to another, and according to the mutations
of the King's temper, policy and available power. The right
of this assembly to counsel the King implied to greater or
less extent a legislative character, since by the not very
definite theory of the constitution, authority to make laws
was vested in the King acting upon the advice and consent
of the barons; and this power was in fact exercised some

times by him and them in conjunction, and sometimes by
the one or the others in opposition, as the balance of political
influence and actual strength wavered.

Incidental to this primary and predominant character of
the Council as a cabinet and a legislature was its character
as a court. That added feature of the Council's activity was

owing to the fact that the King as overlord of his barons
was, upon feudalistic principles, entitled and obliged to
exercise some measure and a rather formless fashion of
jurisdiction in certain limited classes of litigation. This
jurisdiction in the case of the King, as in that of the lesser
lords, was principally the power and the duty to do justice
between his immediate tenants, the great barons ; "However
little more a King may be, he is at the very least a

feudal lord with tenants, and may hold, and ought to hold,
a court of them and for them".4 Besides this primary
judicial function, the King had the duty to see that justice
was done in the courts of his sub-infeudatories and also a

somewhat uncertain extent of jurisdiction over the more

important prosecutions for crimes, especially those in which
the powerful vassals were concerned�the pleas of the
Crown. In the exercise of the royal jurisdiction in these
classes of cases the Council participated, the barons express
ing themselves in voice and vote as judges in discharge of
their duty to assist their lord the King.

Beyond the limits thus defined the Curia Regis had, in

* Op. cit. supra note 3, at 308.
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strictness of constitutional theory, no judicial authority.
Being essentially the court of a feudal lord, and of the one

who was the greatest of the lords, that body was in first

intention a court only for the great causes of great men.

And so practically it continued to be under the Norman

kings (1066-1154). The general litigation of the realm

was carried on in the popular courts persisting from the

Anglo-Saxon regime, in the manorial courts, or in those

of the feudal lords, of the Church or of others possessing by
prescription or by franchise the prerogative of more or less

extensive jurisdiction.
Occasional Jurisdiction of the Curia. As the judicial pre

rogative was a source of profit and also of prestige and com

manding power to those who possessed it, the great inter
ests which had the franchise of holding courts were natural

ly antagonistic to any increase of the royal jurisdiction; and
any extension or permanent assumption by the King of

power to administer the law beyond the conventional limits
of the Council's authority as a feudal court would have been

regarded as an usurpation and a subversion pro tanto of the
constitution. Notwithstanding this conservative interest,
the Norman kings could not be indifferent to the admin
istration of justice, nor could they ignore the possibility of
strengthening the kingly authority which lay in bringing
litigation under the control or influence of the Crown. Indeed,
in some instances an extension of authority over the courts
was necessary to protect the paramountcy of the throne and
to consolidate the Conquest, In such cases power was as

sumed to appoint a royal officer to preside in the popular
-courts or even to require a cause pending in one of those
courts to be transferred to the Council. But until the reign
of Henry H. (1154-1189), such interferences with the nor

mal course of justice were only casual and sporadic and
were prompted by the exceptional exigencies of some par
ticular situation ; and the Curia Regis remained in character
and customary practice such as it has been described,�
a court of definitely limited jurisdiction, one for the great
causes of great men.
The Juridical Revolution. The reign of Henry H makes
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an epoch in judicial history. The condition of the kingdom
and the course of events afforded opportunity to strengthen
the throne at the expense of the baronage, the Church and
the other great political interests; and the character of the
sovereign enabled him to take advantage of these circum
stances to the very substantial increase of the royal power.
Not the least important of Henry's accomplishments in that
direction was the inauguration of a policy by which the
general administration of justice was brought under the
control of the Crown. This was effected by a bold assump
tion of authority to adjudicate large classes of controversies
which had not theretofore been conceived as within the judi
cial prerogative of the King or as belonging to the jurisdic
tion of his courts. Individuals in private station, and often
those of humble degree, were invited to institute litigation
for the enforcement of their rights before the royal Council ;
and the Curia Regis was thrown open, not at once to all
possible actions, but to a great multitude and variety of
suits which were by the constitutional tradition and long
established usage properly prosecuted in the ancient and
legitimate judicatories of the realm. The end contemplated
was, of course, to effect a revolution of the inherited system
by transferring to the sovereign the whole administration
of the law and to eliminate the courts not of royal creation.
In the lifetime of Henry II., his centralizing policy was

largely accomplished, and at his death the Curia Regis and
its judicial agencies had established the jurisdiction of the
sovereign over numerous and important domains of the law
which previously had been occupied exclusively by the pop
ular, manorial, feudal and ecclesiastical courts. Under
Henry's successors the same purpose was pursued with
such success that before the end of the thirteenth century
the courts established by the Council had drawn to them
selves all the more important litigation of the people; and
by the end of the fourteenth century the legal principles
propounded and enforced by these tribunals of the Crown
had become the generally accepted law of the land, and
were called the common law as being the law common to
all regions of the realm. In the further course of time the
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system of royal justice was gradually expanded so as to

include almost, or quite, all the subjects of jurisprudence,
leaving but few matters of conduct to be regulated by the
ancient parochial usages. The popular, manorial and feudal
courts were atrophied by the loss of their litigation, and
either lapsed into ultimate desuetude or lived on with juris
diction reduced to local limits and small causes.

The result of the royal policy was that the Curia Regis
was converted from a minor court, functioning within limits
narrowly prescribed by feudalistic principles, into an im
portant tribunal of a large and constantly expanding juris
diction, which by successive appropriations of authority
developed into a general jurisdiction and included all the
subjects of adjudication known to the law of the time.
Within the lifetime of a generation the Council of Henry II.
assumed administration of most of the law relating to real
property and of the contract law (such as it was) ; and at
the end of another century the King's justice was freely
exercised in cases of tort, so far as there was any law of
tort, and was moreover defining and redressing new torts,
which were additional to those recognized by the traditional
tort law of the local courts. Finally (for the present pur
pose), two hundred years after the death of Henry II. we
find the law declared by the Council and its subsidiary
tribunals universally accepted as the ordinary jurisprudence
of the kingdom; and that part of it which had crystallized
into the common law had come to be recognized by the
whole community as the only legitimate system and also as

a greatly prized heritage of the English people.
The Undifferentiated Jurisdiction. The Plantagenet policy

contemplated, of course, the ultimate acquisition by the
Crown of a complete control over the administration of
justice. In the assertion of royal authority, therefore, the
successive king's and their ministers drew to the cognizance
of the Council, so far and so fast as opportunity presented,
all manner of litigation, with no distinction as to the nature
of the cases taken, but absorbing whatever they could in
the development of an omnivorous jurisdiction.
In the original condition of predominant feudalism the
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controversies of primary concern to the central government
were those involving the law of real property; but quite
shortly actions of debt and covenant, and a little later of

trespass, began to be brought in the Curia Regis and in the

subsidiary courts, which (as will appear) that body estab
lished for the more effective exercise of its jurisdiction.
And within a century after the time of Henry II., the

judicial agencies of the Crown occupied themselves in

virtually every species of litigation, cases of tort, matters
of maritime origin, criminal causes, and all the other con
troversies which by the law of the time admitted of adjudi
cation.

The indiscriminate jurisdiction thus developed included
not only controversies determinable by the settled and
regular law of the country but also those which, for one

reason or another, required some extension or modification
of traditional custom and accepted principles. Or, as we

should say, using the terminology of a later time, the judicial
power of the Council was asserted indifferently in cases of
legal and in those of equitable nature. In so taking over

by successive appropriations such a miscellaneous mass of
litigation, and in an augmenting assumption of authority
to adjudicate rights of every kind, the Council acquired
what (in its complete development) is aptly called an undif
ferentiated jurisdiction.
The Discretionary Jurisdiction. The jurisdiction exercised

by the Council was thus undifferentiated, not only with ref
erence to the subject matters drawn within the control of
that body, but also in respect of the manner and the prin
ciples used in treating those miscellaneous cases. No doubt
the law administered by the King's courts was in general
the existing and accepted law of the country, which was

substantially the customary law of Anglo-Saxon inheritance ;
and the rights of suitors in the royal tribunals were, pre
sumably and in the first instance, those which were defined
and established by the traditionary usages of the people.
But this ancestral law had originated in a rude state of
society and the jurisprudence of Alfred the Great and of
Edward the Confessor had not that development of doc-
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trine or that rationality of procedure which were requisite
at a higher stage of social culture. Naturally, the legal in
stitutions of the eleventh century were becoming antiquated
in the thirteenth, and there was need of an authority which
should shape the ancient law to suit supervening conditions

and modern notions of legal morality.
Now, the Curia Regis was the governing body of the

English kingdom, so far at least as its actual goverance was

not limited or impeded by the sometimes preponderant
power of the Crown; and until about the year 1265 the

King and the nobles and prelates who composed the Council
were the only legislature of the realm. Such a body, in
dispensing justice to litigants, would not feel itself strictly
bound by existing law of which the only sanction was the
custom of antiquity, but could readily disregard or modify
inherited institutions appearing to have become anachron
istic. If, as might often happen in such a transitional
period, the meagerness of ancestral tradition failed to reach
the needs of a new generation, or the crudity of archaic
procedure seemed unapprovable to contemporary concep
tions, the legislative power might be exercised, either by
way of general enactment to alter the law, or pro re nata to

provide a more suitable rule for a particular case. So in
the general exercise of its jurisdiction the Council assumed
the liberty to act upon litigated matters in a spirit and a

mode of treatment not permissible to the ordinary courts,
and asserted a discretion to apply conventional principles
with a regard to the changed conditions and the novel
exigencies of the time. That discretion implied a power to
dispense with accepted legal doctrines in situations wherein
they would work undesirable results, and an authority to
mould the law anew in conformity with contemporaneous
notions of public policy and social morality. Accordingly,
the jurisprudence administered by the courts of the King
involved to a greater or less degree, according to the period,
a gradual breaking in upon the hereditary Anglo-Saxon
system.
Justice Independent of the Law. Indeed, the whole royal

policy of controlling litigation was in itself an aggression
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upon the ordinary law of the realm. Every enlargement of
the Council's judicial activity was a departure from the
settled order and an infringement of the legitimate system.
This implied a regal right of regulation which was para
mount to the authority of the traditional institutions, and
asserted the competency of the King to interfere with the

operation of the ordinary law and to supplement, correct or
even to override it.

1

In the time of Henry II. the dogma that the King is the
sole fountain of justice had no place in constitutional theory ;
on the contrary, such a conception would have been palpably
at variance with the actual conditions of the period. There

was, however, in the body of accepted feudal doctrine a

germinal notion that every lord was bound to see that
justice was done to his vassals. Some such incident of

suzerainty may have been the most plausible pretext which
justified the Norman kings in their occasional assumption
of authority to interfere with the regular administration
of justice by the established courts. And, no doubt, this
indefinite duty attaching to the royal office afforded the
Plantagenets at least a color of right to regulate, and even

to supersede, the normal course of the law as it operated in
constitutional channels. The same theory, developed by
cautious degrees and in a not illogical elaboration, enabled
the courts of Henry II. and his centralizing successors to
exercise their assumed jurisdiction in the way of amplifying
legal traditions where they fell short of later day needs, to
correct inherited customs which had ceased to fit contem
porary conditions, and to disregard ancestral rules if these
appeared to operate in the altering social order to the
embarrassment or the perversion of justice, as modern eyes
saw justice.
The Modification of the Law. Unless the Plantagenet

Curia had asserted some such independence of the tradi
tionary law, the new judicial system could hardly have
justified its institution. Before the reign of Henry II., and
for more than two hundred years thereafter, there were

available to the subject a well settled body of legal doctrine
and an elaborate organization of local and franchise courts
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affording remedies for all ordinary cases. If the court at

Westminister could not offer to the litigant something in

the nature of judicial novelty, something in the way of

improvement upon the ancestral law, there was no reason

why the poor provincial should pass by the convenient
courts of his own county and undertake the arduous and

perilous journey to the capital. The very ground for

invoking the royal jurisdiction was the actual or alleged
fact that in the particular instance the general law, as

dispensed by the ordinary judicatories, failed to furnish

adequate and appropriate redress for the suitor's wrong;
and the necessary postulate of an appeal to the Crown was

the duty of the lord to prevent iniquity in the treatment of
his subjects. And the King and his judges would have
abdicated the regal prerogative to insure justice for the
whole people had they not on occasion supplied the short
comings of the ancestral jurisprudence and modernized the

legal heritage where time had made its ancient good un

couth.

Certainly, the tribunals of the central government could
not have established themselves against the opposition of
the powerful adverse interests and the conservative instincts
deeply rooted in ancient use and wont, had not the royal
justice proved of better quality than that to be had in the
more legitimate forums, and if the new judiciary had not
afforded a law better suited to the needs of the period. The
amazing success of the parvenu judicial system in attracting
popular patronage, the rapiditywithwhich the King's courts
absorbed the business of the older tribunals, and the steady
consolidation of public sentiment in favor of a central con
trol of litigation, indicate that the time was opportune for
the advent of a larger law than one limited by local custom
and out-worn notions of antiquity, and that it was a season

for the assertion of a higher and more authoritative law
which should modify and even override the communal and
feudal institutions. The independent policy of the King's
judiciary had effect to lift the old law to the level of the
new social economy; and a royal justice of the thirteenth
or fourteenth century might plausibly have said that the
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very raison d'etre of the common law was the inadequacy of
the ancestral jurisprudence to answer the judicial needs
and to fulfill the moral ideals of a more advanced society.
The Council, therefore, and the subordinate courts which

(as we are to see) it created, moulded their judgments and
decrees with a discretion which had regard to the newly
risen needs of the contemporary civilization, and with the
occasional exercise of a little legislative power to accom

plish the larger views of public welfare and communal
morality into which the narrow legal notions of the Anglo-
Saxon period were expanding. Such a policy implied the
occasional modification of general principles and the adop
tion of customary rules to particular conditions so as to
avoid an unjust event; and more or less frequently the royal
courts acted in avowed opposition to the settled law of the
ancient tribunals for the sake of declaring sounder doctrine
or of introducing a more rational procedure.
The Equity of the Council. In one of the several senses

of the word as used in legal terminology, equity suggests
supervision and supplementary action to avoid an occa

sional unintended wrong resulting from the uniform opera
tion of law ; and the mention of equitable authority carries
connotations of a discretionary power to dispense with
general rules where they happen to operate at variance
with a presumed purpose to accomplish justice. This con

ception of equity does not much advance us toward an un

derstanding of the technical term as applied in modern ju
risprudence ; but something of such original and less definite
notion still inheres in the present day fact of equitable
jurisdiction.
And in this larger sense of the word, equity was the

basic element of the jurisdiction exercised by the King's
Council. Its functions and its mode of performing them
were, as those things have been stated, essentially equitable
in that the law declared by the royal tribunal was, if need
were, suppletory to the existing legal system and implied
a power to disregard the general rules of the inherited law.
Accordingly, as has been observed by several students of
legal history, equity existed in the English jurisprudence



28 GEORGETOWN LAW JOURNAL

before there was any practical separation of legal and

equitable jurisdiction,�before there was any common law

or common law courts, and for two hundred years or longer
before there was a Court of Chancery administering equity
jurisprudence.
It must, of course, not be understood that the whole, or

even the chief part, of the Council's judicial work consisted
in such extension and modification of preexisting law as

has been outlined in the foregoing paragraphs, and which

may be described as of equitable nature in contradistinction
from legal. The elaboration and moulding of the legal tra
ditions into a more modern system was rather the exercise
of an extraordinary jurisdiction, a jurisdiction partaking
of the royal prerogative and which was additional to the
activities of the Curia Regis in its capacity as an ordinary
court of law. The Council and its ancillary courts took
over, from time to time, the aolministration of various
branches of the established jurisprudence, the contract and
tort law of the time as such law had been declared in the
collateral courts of the country; and thus the King's
tribunals became more and more regular courts of the
ordinary law, applying accepted legal principles to the usual
actions, such as those of debt and trespass, very much as

one of the local courts or other courts of prescriptive juris
diction would do in like conditions of fact�though, of
course, employing that vastly improved procedure which
speedily drew most of such business away from the old-
fashioned institutions.

The Council, therefore, had, as has been mentioned, an
undifferentiated jurisdiction, or one confining legal and
equitable character. In the cases of usual occurrence the
royal judges applied the general law of the land, as that law
was accepted by the people and declared in the popular
courts; but in the case not covered by tradition, or the
case where ancient usage would work injustice, there was
asserted a quasi-sovereign power to add to the old law or
to vary its operation according to contemporary conceptions
of right and policy.
The Common Law Courts: the Exchequer. The immense
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mass of litigation attracted to the Council by the enlarging
policy of Henry II. imposed upon that body an increase of

judicial duty which soon became overwhelming. The Curia
Regis, being primarily and essentially an administrative
and legislative institution, was constantly more and more

occupied with multiplying matters of statecraft and other
things of general concern; and its membership, composed
for the most part of barons more familiar with the sword
than with books and pens, had little taste and less aptitude
for the details of legal controversy or the pursuit of legal
principles. So early, indeed, as the reign of Henry I. (1100-
1135), it had been found expedient to refer the financial
business of the Council to a board of barons, who were

known as the Barons of the Eechequer, and who became a

permanent committee charged with the supervision and

management of the treasury and the revenue. This body,
by the continuity of its organization and the gradual widen
ing of its functions, began after a time to take on the
character of a court for the determination of disputes relat
ing to the fiscal affairs of the Crown ; and in the course of
a century or a somewhat longer time the authority of these
barons in such matters had become of such customary
exercise and so plainly judicial in nature that the original
committee was recognized as a court, called the Court of

Exchequer, and one of the common law courts, of which
the other two are next to be mentioned.

The Common Pleas and the King's Bench. Long before
the lords of the treasury had thus acquired a judicial status,
two other courts had been created in the necessary develop
ment of judicial polity. The growth of the Council's litigious
business soon required the reference of controversies pend
ing before that body to committees for the consideration of
the facts and the law involved, and for provisional or final
decision on behalf of the constituent judicatory. The mem

bers of such committees were naturally selected with regard
to their qualifications for judicial functions; and since but
few of the nobles composing the Council were so qualified,
the duty of adjudication fell in the usual practice to a small
number of Councilors, for the most part of clerical status,
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who, by reason of their training in literary and legal pur
suits, were competent to deal with matters of law. In this

way there grew up in the membership of the Curia Regis a

group of men who were more and more, as the Council

expanded its jurisdiction, occupied with judicial duties, and
who came in time to be professional judges. The same

usual course of practice tended increasingly toward a per
manent constitution of these committees and a regular ref
erence to them of certain classes of cases, which made for
the strengthening and stability of their judicial character
and created for them a kind of definite and customary juris
diction.

The result was that within twenty-five years after the
accession of Henry II., in or about the year 1178, there was

established at Westminster a bench where several judges
held regular sessions and on behalf of the Council consid
ered and more or less definitively decided the ordinary run

of litigated cases brought for the judgment of the King's
great court. This body of judges was known as the Bench ;
and because it dealt with the classes of complaints which
were of most frequent occurrence, and therefore called the
common pleas, the subsidiary court was at first designated
the Common Bench, a name later amplified into the Court
of Common Pleas.

Not long after the year 1178 another tribunal commenced
to consider for provisional, and sometimes for final, deter
mination causes pending in the King's Court. The meet
ings of this body were, more distinctly than those of the
Common Bench, special or adjourned sessions of the Coun
cil for judicial business, and at these meetings the King
quite regularly presided for the personal administration of
justice ; whence this forum was called the King's Bench. At
the same time, and although this court continued for more
than a century virtually a part of the Council, and for a

still longer period intimately associated with that body, the
King's Bench was always distinguished from the Council.
The records of the proceedings had in the King's Bench,
though at first frequently merging with the minutes of the
Council, became as time went on more regularly and more
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definitely differentiated from the records of the larger
tribunal; and in the course of the fourteenth century this
court acquired an unmistakably separate identity and an

independence of the Council, becoming also wholly severed
from the personal activities of the King.
The Scope of the Common Law. Accordingly, within two

or three generations after that of Henry II. his centralizing
policy had developed two important facts. The royal min
istry of justice had established for itself a virtually universal
jurisdiction, and the supreme organ of royal justice had
created for itself three subordinate agencies which were

known as the common law courts.

The universal jurisdiction was vested in the King's Coun

cil, which at the period now in contemplation, about the

year 1265, had been enlarged by the admission of members

representing the middle class and was becoming known as

the Parliament. This assembly was the legislature of the

realm, as had been the original Council, and in the exercise
of law-making power it enacted from time to time statutes
which avowedly altered the existing law of the land. The
same body was also the paramount court of the kingdom,
and in that character it possessed, like the old Curia Regis,
an undifferentiated jurisdiction which comprehended all
the forms and subjects of litigation which had, at any given
time, been taken over by the royal judiciary and declared

subject to the control by the Crown. And this jurisdiction,
gradually becoming a universal jurisdiction, not only in
cluded an authority to administer the accepted law accord
ing to the ancient usage, but implied a power to exercise
an indefinite discretion in moulding the customary law of
the country into accordance with the new needs of society
and the enlarging notions of policy and morality.
The permanent establishment of the common law courts

naturally induced a division of the Council's judicial busi
ness. The newly created agencies were largely employed
for the former of the two functions last mentioned as ap
pertaining to courts of original jurisdiction, the administra
tion of the general law. To these inferior tribunals the
Council or Parliament, in a practice which became more
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settled and more uniform as experience proved the ex

pediency of that course, referred all the litigation which

required only the application of the established law of the

community, as that law was found operating in the popular
courts and so far as the royal tribunals assumed to admin
ister it. The jurisdiction thus committed to the common

law courts included, as that jurisdiction became more

definite, all the litigated instances of ordinary occurrence

in the daily life of the people; that is to say, the cases

contemplated by the general rules of the customary law,
which were (and are) adapted ad ea quae frequentius
accidunt, these being usually cases which might well be dis

posed of by delegated authority and without the necessity
of discretion to control or modify such rules. Such common

controversies would, of course, relate chiefly to the posses
sion and transfer of property, to the nonpayment of debts
or the breach of contractual obligations, and to the com

mission of wrongs against the person or property. There
fore, it may be said, speaking broadly and looking at the
complete development of the judicial policy, to the common

law courts was allotted the ordinary law of property, con
tract, torts and crimes ; whence it resulted that the law of
these subjects became co-extensive with what is known as

the common law.

The Reserved Authority of the Council. In thus impart
ing to the common law courts a portion of its general juris
diction, the Council did not, of course, abdicate its suprem
acy. So far as that assembly was a legislature, there were

obvious reasons why it could not divest itself of the power
attaching to it in that character. Considerations of like
nature would inhibit the delegation to subordinate agencies

| of any great deal of the Council's inherent and peculiar dis
cretion to mould existing law with reference to public policy
and changing conditions of society and to control the opera
tion of the general rules for the sake of justice in the
individual instance. This prerogative savored too much of
the legislative function to admit of exercise by surrogation.
And to confer upon the organs of the supreme judicatory
such latitude of authority would have been at variance with
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the purpose of their creation, which was only to relieve the
larger court of routine matters.

Moreover, there was for at least two or three generations
no reason why the law courts should, as distinct organiza
tions, exercise any considerable portion of the higher
tribunal's peculiar powers. Until a time later than that
now contemplated, circa 1250, all the cases for which the
royal justice was sought were, in theory at least, brought
before the Council as the court of original jurisdiction and
final adjudication, and every judgment pronounced in the

King's name was supposedly the act of his great Curia. At
the beginning, and perhaps for a century afterward, all the
judges were members of the Council and acted, not only
on behalf of the constituent court but in actual cooperation
with their fellow Councillors. Indeed, the courts held by
the judges were in effect hardly more than special sessions
of the Council for litigated matters, and on occasion a cause

pending before one of the benches would be adjourned for
final action to a full meeting of the larger assembly and
there disposed of. The judgments of the benches were

therefore often in fact expressions of the whole Council;
and all the work of the judges was subject to the constant

supervision, and required the approval of the greater court,
which habitually modified or reversed the action of the
benches.

Growing Independence of the Law Courts. Such actual
concurrence of the judges and the other Councillors in the
business of adjudication could not, as conditions developed,
continue always. The political and legislative concerns of
the Council, shortly (circa 1265) becoming the Parliament,
increased greatly in volume and variety as the population
grew and the country's business expanded. The same

growth and expansion augmented also the mass of litigation
pressing for the King's justice, and the more so as the
common law courts attracted a steadily enlarging amount
of business from the local and franchise courts. Necessarily,
therefore, the Council, the Parliament and the later min
istries of the Crown gave less and less attention to ordi
nary litigation and less frequently interfered with the reg
ular conduct of affairs in the courts of first instance.
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The common law courts, being thus more largely left to
themselves, became more and more engrossed with the

growing volume of litigation brought before them; and as

time went on their jurisdiction came to be more definite

and more distinctly acknowledged. They developed and en

larged, in a progressive course of adjudication, that portion
of the country's jurisdiction entrusted to their administra
tion and made it a system of greater coherence and more

rational consistency. And this system, so expanding and
establishing, took on the characteristics and acquired the
name of the common law.

The Juridical Dichotomy. In this division of judicial busi
ness between the Council and its subordinate courts orig
inated the dichotomy of our jurisprudence into common

law and equity. To the benches, which became courts, was
committed the general run of litigated cases and the usual
administration of the ordinary law of the country, the law

adopted to those affairs which most frequently occur. The

jurisdiction so conferred upon these tribunals included,
therefore, speaking generally, the law of property, contract,
tort and crime. This legal system, developed by the law
courts and coming to be called the common law, acquired
as time went on an intrinsic validity and a self-sufficiency,
which made it, for the subjects included in its scope, the
general law of the land, and the law of controlling authority
within the domain which it covered.

There remained, however, a large and important portion
of the universal jurisdiction possessed by the Council be
fore the creation of the common law courts. The delegation
of power in certain measure to the benches did not include
the legislative, discretionary and supervisory authority orig
inally residing in the paramount judicatory; and there was

reserved to the constituent assembly that prerogative, savor
ing somewhat of the sovereignty from which in theory it
emanated, in virtue whereof the supreme tribunal had of
old assumed to modify the general law and to regulate its
operation. This residuum of jurisdiction continued to abide
in the Council for the obvious reason that it abode there
from the beginning and had not been committed to other
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courts. Accordingly, even after the tribunals administer
ing the law of ordinary affairs in the cases of usual occur
rence had become well established and their jurisdiction for
common purposes thoroughly recognized, the Council as

serted a reserved authority to control the operation of the
common law in those cases wherein, for some especial rea
son, that law did not accomplish justice to the satisfaction
of the paramount judicatory.
The exercise of such control over the regular course of

the general law is, as has been mentioned with reference
to certain earlier manifestations of like authority, some

times called equitable, and properly so in one of senses

imported by that term. And it may be said,'with even more

of verbal accuracy, that the equity jurisdiction of the pres
ent day originated in the reserved power of the Council to
control the administration of the common law.

Equity Generally Defined. Equity jurisdiction has there
fore been defined by Mr. Justice Story as "the residuum
of that of the Commune Consilium or Aula Regis, not
conferred on other courts, and necessarily exercised by
the Crown as part of its duty and prerogative to administer

justice and equity".5 And the same great jurist also speaks
of equity as "in some sort a resulting jurisdiction", that is,
one remaining in the Crown because originally there vested,
and "not submitted to the decision of other courts by the

Crown, or Parliament, as the great fountain of justice." 6

Looking, then, to the origin of equity as a distinct element
of our jurisprudence, and bearing in mind that the defini
tion must be quite materially modified with regard to later

developments of the subject, it may be said that equity is

that portion of the legal system which was left when from
the totality of universal jurisdiction vested in the Crown
was set apart that portion of jurisdiction which was con

ferred upon the common law courts.

5 Story, Comments on Equity Jurisprudence (14th ed. 1918)
� 49.

0 Op. cit. supra note 5, at � 43.



THE NATURE OF EQUITABLE RIGHTS

AND EQUITABLE TITLE

By WILLIAM F. WALSH

TWO theories of the nature of equitable rights are urged
by legal scholars. The older theory, drawn from the

history of equity and the method of enforcement of decrees

in personam, regards equitable rights as fundamentally per

sonal rights enforceable only in equity against the owner

of the legal right or title on which they depend and from

which they are derived. This theory refuses to admit that

there may be equitable rights in rem, or that any new right
may be created by equity except as a derivative of a legal
right for the more perfect enforcement of the legal right,1
Another and quite recent school of thought on this topic

urges that all rights are divided into two classes, rights
which are concurrently legal and equitable, recognized and

enforced both at law and in equity, and rights which are

purely equitable since they are recognized and enforced

only in equity. A third class of legal rights which are in

conflict with prevailing equitable rights is treated by them
as having no valid existence, pretended rights based on spur
ious law, since the opposing rule in equity is the prevailing
law, and no state can have at the same time two rules of
law which are in conflict with each other. It is insisted
that real rights or rights in rem exist in equity as at law.2

1 Ames, Lectures in Legal History 443, 444; Ames, Purchaser for
Value Without Notice (1887) 1 Harv. L. Rev. 1, at 9; Langdell,
A Brief Survey of Equity Jurisdiction (1887) 1 Harv. L. Rev. 58;
Langdell, Classification of Rights and Wrongs (1900) 13 Harv. L.
Rev. 659 at 673; Langdell, Summary of Equity Pleading (2nd ed.)
210, 211 ; Maitland, Equity 16-18 ; Maitland Lectures IX, XII. See
also Stone, Book Review (1912) 12 Col. L. Rev. 756.

s Hohfeld, The Relations between Equity and the Law (1913) 11
Mich L. Rev. 537, 553, 555, 557; Hohfeld, Fundamental T.ttiat,

Conceptions 131, 1S3, 136; 1 Cook, Cas. Eq. 121; Beale, Conflict
of Laws 151, 152, Professor Beale saying: "It is submitted that
the commonly received explanation of the distinction between law
and equity in common-law jurisdictions is inaccurate. It is true
that in each of those jurisdictions the theory on which courts pro
ceed is the theory of separate and independent systems of right.

36
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These opposing theories may best be examined by apply
ing them to the different classes of equitable rights in their
relation to legal rights in a broad review of the equitable
field of action.
I. Cases of legal rights enforced by Specific relief in

equity. Rights in contract and in tort at law are fully rec

ognized and enforced in equity, and therefore in that sense
such rights may be regarded as concurrently legal and
equitable.3 Equity, however, intervenes to protect such
legal rights only where the remedy at law of damages is
inadequate, and a better and more perfect remedy is found
in specific relief in the form of specific performance in
contract cases and injunction preventing the threatened
wrong in tort cases. In any specific case of this kind where
equity has intervened and has decreed specific relief, any
damages in addition thereto to which the plaintiff is en

titled are given in equity, displaying and barring any fur
ther relief at law. But in no true sense can it be said that
law and equity are in conflict in such cases. Relief in equity
supplemented relief at law.

In cases in which equity will not intervene to protect legal

It is clear, however, that there cannot be two separate and distinct
laws prevailing in the same place at the same time; and therefore, in
fact, whatever may be the theory of the courts, one of the conflict

ing rights must be valid and the other invalid. It is submitted that
the true explanation of the difficulty is that the equitable right is
the prevailing one, that the legal right represents a prior condition
of the law, before the unwritten law was changed by the acceptance
on the part of the profession of the equitable doctrines as law." See
also Cook, Alienability of Choses in Action (1917) 30 Harv. L. Rev.

449; Hohfeld, Fundamental Legal Conceptions (1917) 26 Yale L. J.

767; Huston, Enforcement of Equitable Decrees 87-154; Billson,
Equity in its Relations to Common Law.

3 Professor Hohfeld says in his article, supra note 2 : "The Con
currence of Equity and Law. A Jural relation may be concurrently
legal and equitable�that is, one recognized and vindicated both by
law courts and by equity courts. As regards every such case there

is, of course, no conflict between equity and law." Professor Hohfeld

says that in all cases where equity refuses to interfere because the

remedy at law is adequate, equity, by refusing to act recognizes
and adopts the legal and equitable.
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rights because the remedy at law is adequate, it is, no doubt,
correct to say that equity recognizes the legal right in re

fusing to interfere, but surely where no question of inter

ference by equity is involved it is of no real help to treat

such rights as concurrently legal and equitable. That equity
recognizes and protects legal rights in contract, tort and
other cases where the remedy at law is inadequate and
where specific relief in equity may be given and enforced
with advantage, seems to cover the matter. In other cases

of legal rights equity would, no doubt, recognize such rights
if there should be any occasion, but as no occasion therefor
exists such possible recognition would seem to be imma
terial.4 Nothing is gained by emphasizing the obvious and

always tacitly recognized fact that equity recognizes and
enforces the law wherever there is occasion therefore in
all cases where there is no conflict between law and equity.
In this group of cases legal rights alone are protected and
vindicated by forms of specific relief peculiar to equity.
No primary equitable rights are involved. Equity gives
specific relief which the law refuses. To call these rights
concurrently equitable must not be permitted to obscure
the historical and generally recognized distinction between

legal and equitable rights.
II. Cases in which equity enforces rights not recognized

at law, establishing law in conflict with legal rules. It
must be taken as established that this conflict between rules
at law and rules in equity has always existed since equity
as administered by Chancery was established in the fif
teenth century. In these cases the rights vindicated are

purely equitable as they are denied at law.5

Uses and trusts give us the most important, and at the
same time the most distinctive, group falling within this
class of cases. From the latter half of the fifteenth cen-

* See Professor Hohfeld's article cited, supra notes 2 and 3, and
article by Professor Cook, supra note 2, asserting that all legal
rights not contrary to conflicting equitable rights are concurrently
legal and equitable.

5 See supra notes 2 and 3.
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tury the cestui que use, or beneficiary of a trust, has been
recognized in equity as in substance and fact owner of the
property, the trustee having the "legal title" for purposes
of the use or trust, but with no beneficial or actual owner
ship in himself. The historical reasons for this situation
are found in the development of uses for the purpose mainly
of avoiding the rigors of the common law of land which
forbade gifts of land by will and transfers inter vivos ex

cept by livery of seisin, transfer of possession, or its equiv
alent, and which still burdened military tenures with the
burdens of wardship, marriage and other feudal incidents,
the reasons for which were passing or had passed. By
putting the legal title in a third person as trustee to uses,
with full rights of possession, enjoyment and disposition
in the cestui que use, or beneficiary, these burdens and re

strictions were segregated with the legal title in the trustee,
where they could do no harm, as Chancery would and did

promptly prevent any enforcement thereof against the trus
tee in violation of the use or trust of the cestui. The cestui
could convey or devise his beneficial interest as he pleased
without particular formality. It is obvious that this result
could not have been attained, and the real purpose of uses
would have been defeated, if a separate court of equity,
with a separate system of law, had not existed, ready to

recognize the estate of the cestui and to protect it by its
control in personam over persons who might attempt any
use or disposition of the legal title of the trustee in viola
tion of the use. It was necessary that the legal title should
be separated from the real ownership of the property to ac

complish this purpose.6
The usual incidents of ownership have since the fifteenth

8 "You will see that the success of this scheme would have been
marred if the courts of law had compelled the feoffees to fulfill the
honorable understanding by virtue of which they had acquired the
land. If they had begun to say 'After all, this land is the feoffor's

land, the feoffees are a mere screen, or the feoffees are merely the
feoffors' agents', then the whole scheme would have broken down�

wardships, marriages, forfeitures, escheats would have followed
as a matter of course." Maitland, Equity 27, 28; Ibid. 29, 32.
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century attached to the cestui. He may convey, devise,
mortgage and lease his equitable estate. He has the right
of possession, of collecting and enjoying the rents and

profits as owner as against all the world. Even in cases

of active uses and trusts where' the trustee was or is re

quired to manage the property and collect and pay over the
income, no beneficial ownership exists in him as he is a

mere fiduciary, required to account to the beneficiary for
rents and profits and responsible as fiduciary for the prop
erty so held by him. Here as in cases of inactive uses or

trusts all beneficial ownership is in the cestui. It is true
that as a matter of mere form and procedure the use or

trust has been enforced as a right in personam against the
trustee. An appearance of harmony between law and
equity was maintained in this way, and the recognition of
the trustee by equity as legal owner was necessary to make
effective this device by means of which the more burden
some feudal incidents and technical restrictions of the com

mon law of land were avoided. We know that by the early
part of the sixteenth century uses had become the prevail
ing method of land ownership in England, and control over
land ownership had to that extent, passed from the law
courts to chancery. The view of Langdell, Ames, Mait
land and their followers that the cestui is owner only of a
personal right of action, ignores the actual facts of own
ership and recognizes only the form by which Chancery
was able in such extensive measures to take over and con

trol the law of land. That a conflict exists between law and
equity as to the substantive ownership in these cases is
clear. At law the trustee was owner. In equity, because
the law failed to look beyond the legal title of the trustee,
the right of the cestui as the real owner was recognized
and enforced. Law and equity together, certainly since the
settlement of the Coke-Ellsmere controversy, make up the
law of the land, and in cases of conflict the rule in equity
prevails. We know the prevailing law to be that the cestui
is the actual owner with every right of ownership, with a
kind of pretended ownership, called the "legal title," in
the trustee carrying no beneficial rights of ownership, the
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origin of which is explained by the historic needs of reform
in the land law of the fifteenth century.7
Professor Maitland recognizes much of this, but he re

gards as conclusive of the trustee's sole ownership in rem

the fact that the trustee can convey a perfect title, free
of the trust, to a purchaser for value without notice.8 That
doctrine was created by equity as a limitation upon equi
table ownership in the latter part of' the fifteenth century,
in connection with and as part of the process of creating
uses as estates in land. Having made the legal title of the
trustee an empty thing of mere form so far as beneficial
ownership was involved in order that the purposes of uses
could be accomplished, it seemed wise and just from the
standpoint of the public interest, that a purchaser for value

'It is true that Chancery was very slow in giving full protection
to the cestui as against the dower of the trustee's widow and as

against the trustee's judgment creditors. The widow of the trustee
took dower free of the use, and the trustee's lord took by escheat.
Huston says (Enforcement of Equitable Decrees 95) : "The

very case which enumerated these (heirs and donees of the trustee

not purchasers for value without notice) as bound by the use dis

tinguished the widow of the feoffee, who was agreed by the judges
to take her dower right to her own use on the ground that she did
not take through her husband!s act or claim by him. The same rule

governed the case of a lord taking by escheat," citing Mich. T. Y. B.
14 Hen. VIII 4 (1522). In 1631, Nash v. Preston, Cro. Cas. 190,
191, 79 Eng. Rep. 767. the same position was taken as to dower in
the trustee's widow, but in 1678 this case was overruled in Noel v.

Jevon, 2 Freeman, 43, 22 Eng. Rep. 1047, and the rule was finally
established that equity would bar dower in the widow of the trustee.

Huston, Ibid. 97, 98. The old rule by which the cestui was not pro
tected against judgment creditors of the trustee was finally changed
by Morley v. Martin (1673) Finch 63. The delay in these instances
was probably due to the break in the development of equitable estates

caused by the Statute of Uses. Subject to these defects equity en

forced the cestui's ownership prior to the Statute of Uses. The his

tory of the complete rounding out in equity of the cestui's equitable
estate is admirably given by Huston, Enforcement of Equitable
Degrees 87-154. For a valuable discussion of the nature of the
cestui's rights see Scott, The Nature of the Rights of the Cestui Quo
Trust (1917) 17 Col. L. Rev. 269 and in reply thereto Stone, The

Nature of the Rights of the Cestui Que Trust, Ibid. 467.
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from the trustee, without notice of the trust, should be

protected against the equitable owner. This gave to the
trustee a power to convey to such a purchaser, but a power
without right, since its exercise would involve a breach of
trust for which he would be liable to the cestui. To this
extent it may fairly be said that the ownership of the cestui
was not complete, as it was subject to defeat by the exercise
of this power in the trustee. But surely this is no reason

or excuse for the view that in fact and reality the cestui
is not owner of the property in rem. At law we have the
same principle involved in England in cases of sales of
chattels in market overt, title passing to a purchaser for
value without notice though the vendor had no title.9 Under
factors' acts in most jurisdictions a sale by a factor trans
fers title to a purchaser for value without notice though
he sold in violation of instructions of the consignor so that
no title would have passed to such purchaser except for
the statute.10 The recording acts in the United States
illustrate the same principle based on public policy. An
unrecorded deed is made void as against a later deed from
the same grantor if such later deed was made to a pur
chaser for value without notice and was recorded before
the first deed.11 No one questions in these cases the own

ership of the man deprived of his title by conveyance to
the innocent purchaser. Because of public policy his own

ership is subject to defeat in these cases, but that he is

8 Maitland, Equity, 119-121.
9 Case of Market Overt, 5 Co. 83b (1595), Huston, op. cit. 124.
10 Williston, Sales �� 318-322.
11 See Walsh, Property (2nd ed.) 767.

"Huston, op. cit. 125; Cook, The Alienability of Choses in Action
(1917) 30 Harv. L. Rev. 449, 479. See discussion of these statutes in
relation to the equitable doctrine in Maitland, Equity 142. See
Ames, Lectures on Legal History 142; Ames, Purchaser for Value
Withoiit Notice (1887) 1 Harv. L. Rev. for the theory that the pur
chaser for value without notice is protected against prior equities
because it is fair and just that he keep what he has got; that it
would be dishonest for him to do so if he took with notice or paid
nothing of value, as he would hold just as the trustee held, subject
to the equity. As purchaser for value without notice, therefore,
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owner in rem prior to such defeat there can be no doubt.12

Mortgages present another clear case of conflict between
law and equity. In the early cases in which equity inter-

he is not bound by the personal obligation of the trustee to the cestui.
Professor Huston demonstrates that the justice and fairness of the

purchaser's position ethically is not the basis of this doctrine. By
the great weight of authority the doctrine does not apply to an

equitable interest transferred to such innocent purchaser for value.
Prior equities are cut off in that case. Huston, op. cit. 118-120 and
cases there discussed.

Equities take effect in the order of their priority as rights in rem,
unaffected by a transfer of a later equity to an innocent purchaser
for value. The ethical position of such purchaser is equal in all

respects to such purchaser of a legal title. That this ethical theory
is not the basis of the doctrine is further shown by the fact that the
doctrine does not apply to a purchaser who has signed a contract and

paid the price. He must get the legal title by actual conveyance
before the doctrine applies, though his ethical position, as a matter

of fairness and right, is as good in one case as in the other. See

Huston, op. cit. 122, 123. These cases of trusts stand by themselves,
as the device of a legal title in another as trustee without beneficial

ownership was essential to the purpose of uses and trusts, as ex

plained above. Equity recognized the trustee as legal owner that
the real or beneficial ownership of the cestui might be left to equity
free from the burdens and technicalities of legal ownership that it

was the purpose of uses to avoid. Therefore equity recognizes the

formal legal ownership of the trustee acting under equity's control,
in cases of recovery of the land from a disseisor, and of trespass
against a trespasser. The cestui may sue the wrongdoer in equity
only after the trustee has refused or failed, after demand, to bring
the appropriate legal action against the wrongdoer. The action at

law can be brought only by the trustee. Merger of law and equity
under codes does not destroy the trustee's title, because it is an es

sential part of the trust scheme created and developed in equity.
This has been urged by Maitland and others as proof that such mer

ger is procedural only, without effect on substantive law except in
a few special cases. See Maitland, Equity 156, et seq. In other

cases of conflict, generally speaking, the result is to establish the

rule in equity and to eliminate altogether the conflicting legal rule
as part of the unified system of law established by the merger. Pro

fessor Huston's conclusion is that equity protected the legal title
in the innocent purchaser for value from the trustee because equity
had created the trustee as legal owner without benefits of ownership,
and in the interests of sound public policy a purchaser for value re

lying in his apparent ownership in good faith should be protected in
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vened to prevent forfeiture, where the mortgagor by ac

cident or mistake failed to pay the mortgage debt on the

law day, there is no doubt that at law the mortgagee's
title became absolute, and as the mortgage debt had
not been paid, he could recover the debt in a personal
action and keep the mortgaged land as well. In equity he
was compelled to recovery the mortgaged land on tender

by the mortgagor of the amount due with interest from
the date of default.13 Equity regarded the mortgagor as,
in substance and fact, the owner of the mortgaged property
after default, subject to the holding of the technical "legal
title" by the mortgagee solely for the purpose of securing
repayment of his loan. Equity gave effect to the real
nature of the transaction as the parties actually intended.

his purchase. This brings the doctrine into line with the similar doc
trines of sale in market overt, under factors' acts, and conveyances
void because not recorded under recording acts. The principle is
"one which runs through the whole fabric of modern law:�an effort
to ensure security in commercial transactions and acquisitions by im

posing certain responsibilities on owners of property with respect to
that property as a price of legal protection to their interests in it."

Huston, op. cit. 127, 128.
" At first relief was given in the fifteenth century on the theory

of relieving the mortgagor from a penalty. 5 Holdsworth, Hist.
of Eng. Law 293. But late in the sixteenth and early in the seven

teenth centuries the mortgage had come to be regarded as intended
to give the mortgagee security for the payment of the mortgage debt,
leaving the substantial or real ownership in the mortgagor. Excuses
for failure to pay on the due day, therefore, emphasized in the earlier
cases, became immaterial, and the mortgagor was allowed to redeem
after default in all cases except where he was barred by laches, the
mortgagee was required to account for all profits received by him over

and above the mortgage debt, with interest, and he could not inter
fere with the mortgagor's right of redemption by erecting improve
ments, and therefore could get no allowance for such improvements
in the action to redeem; 5 Holdsworth, Hist, of Eng. Law 331.
Fundamentally, relief to the mortgagor has always been based on

the principle of relief from a forfeiture, such relief in turn having
always been based upon giving to the mortgagor what was his in
reason and conscience. Therefore this development was one of form
rather than of substance; nevertheless we find in it the development
of the mortgagor's equity of redemption, from relief in single in
stances to an equitable estate in the land in all cases of mortgages.
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The law enforced the mortgage deed literally as a defeas
ible conveyance to the mortgagee. Here, as in the other
cases of conflict, the rule in equity has been the law, the
conflicting rule at law having no true existence except as
spurious law from the time equity first intervened in these
cases. The right of the mortgagor is his so-called equity
of redemption, enforced in form in equity by an action in
personam against the mortgagee. But in equity his rights
as the real owner, subject to the mortgage as security, were
established and enforced in every respect, subject to the
same doctrine that a conveyance of the legal title by the

mortgagee to a purchaser for value without notice cuts off
and destroys his equitable estate. What was said with
reference to that doctrine applicable to trust may be re

peated with even greater force with reference to mort

gagors as owners in rem of their mortgaged land.

The modern "lien" theory of mortgages which developed
at law in New York and many other states long before
the Code, resulted from the adopting at law in those states
of the equity view of mortgages, displacing and effacing
the conflicting legal doctrine, which had become so com

pletely contrary to the average understanding and ex

perience, and to the real law of mortgages as administered
in equity, that its elimination was demanded as a matter
of reason and common sense. The result has been that in
the great majority of the states the mortgagor, not the

mortgagee, is now at law the owner of the mortgaged prop
erty, while the mortgagee owns the debt and the mortgage
securing it as a chose in action. Here the adopting at
law of the equity view has resulted in important changes
of positive law, apart from the elimination of the conflict
ing legal doctrine. It changes the application of the doc
trine of innocent purchaser for value above referred to.

Where the "lien" theory prevails the mortgagor is legal
owner, so that he may convey the legal title to an innocent

purchaser for values free of prior equities, while in Eng
land and the so-called common law states he has only an

"equity of redemption" which he may convey, but subject
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to prior equities, as the legal title does not pass. On the

other hand the mortgagee in lien states, having only a chose

in action, can assign it only subject to prior equities, off
sets and counterclaims except where the mortgage is se

curity for a negotiable instrument.14

In cases of fraud, accident, mistake and other so-called

equitable defenses, jurisdiction in equity involves in each
instance an obvious conflict between law and equity, the
rule in equity prevailing as the only true law because of

equity's control over the enforcement of the opposing legal
right by enjoining the parties from prosecuting the action
at law and by compelling them to surrender instruments for

cancellation, to correct mutual errors therein, and to do

any other act which justice demands in order that the con

flicting rule at law may be barred from any actual opera
tion.15 Under the codes merging law and equity the equi
table rule completely displaces the conflicting legal rule.16
Under statutes in non-code states which provide for the

pleading of equitable defenses in law actions the law court

applies and enforces the equitable defense, amounting to
the same thing in practical result.17 Therefore a specialty
void in equity for fraud, is in effect void at law as well in
such cases. An instrument subject to reformation in equity
for mutual mistake is really enforceable only in its corrected
form. The rule at law to the contrary is not in reality law
at all, but rather that which formerly was law before being
overcome by the later and correcting doctrine of equity.
In many of these cases, and cases of resulting and con

structive trusts created by equity as remedial fictions to
work out justice where relief at law was totally absent or
defective, as well as in cases of rights of contribution in
equity, the law has adopted the equity view as its own, or

11 See Walsh, Merger of Law and Equity (1929) 6 N. Y. U. L. Rev.
157.

15 See article referred to in preceding note, at 159-165, containing
a discussion of the more important equitable defenses and the effect
on them of merger of law and equity under the code.

16 Supra note 15.
17 Supra note 15.
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has given substantially the same relief in other forms.
Proof by secondary evidence of a specialty or negotiable in
strument lost or destroyed is an illustration.18 Illegality
was made a defense at law to a specialty or negotiable
instrument by a case decided in 1767.19 In many of the
cases of implied trusts, in which the element of unjust en
richment existed, relief was given at law in the form of

implied assumpsit, the law implying the promise for the
sake of the remedy. The same form of relief was given
at law in cases of contribution between cosureties and co

partners. In all these cases law and equity were and are

concurrent. The equitable doctrine became a legal doctrine
as well, with some differences in the form of the remedy,
but the former conflicting legal doctrine of no relief was
necessarily extinguished.
Are equitable defenses or doctrines changed in their char

acteristics by being adopted by the law? Have they be
come legal in the sense that they cease to be subject to the
doctrine of innocent purchaser for value? In implied as

sumpsit or quasi-contract cases above referred to no change
takes place in the application of the doctrine of innocent

purchaser for value. These rights are enforced at law,
exactly as in equity, subject to prior equities, and a subse

quent purchaser who would not be charged as trustee in

equity will not be held liable in quasi-contract at law.20
The question is raised directly in cases of assignments of

non-negotiable choses in action. At law such assignments
were void, at first probably because of the notion that they
would violate a strictly personal relation between the orig-

18 Underwood v. Staney, 1 Cas. Ch. 77, 22 Eng. Rep. 703 (1666) ;
Kelley v. Riggs, 2 Root 126 (Conn. 1794). Reed v. Brookman, 3 T. R.

151, 100 Eng. Rep. 504 (1789) is probably the first case in which a

law court adopted the equity view in this matter. See Ames,
Specialty Contracts and Equitable Defenses, Lectures on Legal
Hist. 104; 1 Cook, Cas. Eq. 129. As to negotiable paper see Davies

v. Dodd, 4 Price 176, 146 Eng. Rep. 431 (1817).
"Collins v. Blantern, 2 Wils. 341, 95 Eng. Rep. 847, Sm. L.

Cas. 154 (1765).
80 Merchants' Ins. Co. v. Abbott, 131 Mass. 397 (1881).
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inal parties, the developing weakness of this notion being
later reinforced by the laws against champerty and main

tenance.21 Equity early recognized the necessity of giving
effect to such assignments and enforced them by its in per

sonam procedure against the assignor in favor of the as

signee. But the assignee's right was an equity only, and

therefore subject to all defenses or offsets, legal or equi
table, enforceable against the assignor at the time of the

assignment or arising against him in favor of the debtor
thereafter before notice to the debtor of the assignment.22
Later the law modified its original position against assign
ments by adopting from the law merchant the doctrine of
the assignability of negotiable instruments free of such off
sets and defenses to an innocent purchaser for value.23

Still later it worked out a scheme of assignments of non-

negotiable choses in action by using the fictional doctrine
that the assignee was an attorney or agent to collect in
behalf of the assignor, requiring him to sue in the assignor's
name, though the recovery was his absolutely. The owner

ship of the chose in action was in substance and reality
in him, though by the fiction above referred to, as a mat

ter of form, it was treated as still the chose of the as

signor.24 Modern developments by statute or decision have
eliminated the use of the assignor's name, the assignee now

suing in his own name. Today, therefore, he is owner of
the chose both at law and in equity, and his right is con

currently legal and equitable. But this development has not
changed the rule that the assignment is subject to defenses
and offsets though the assignee be an innocent purchaser

21 Ames, Disseisin of Chattels, Select Essays in Anglo-Am.
Legal Hist. 580, 581 ; Beale, Conflict of Laws � 152 ; Holdsworth,
History of the Treatment of Choses in Action at Common Law (1920)
S3 Harv. L. Rev. 997, 1002, 1003; Walsh, Hist, of Eng. and Am.
Law 338, 339.

22 Barbour, History of Contract in Early English Equity, 4
Oxford Studies in Legal History 108; Assignments enforce in
Equity in the 15th century; Cook, Alienability of Choses in Action
(1916) 29 Harv. L. Rev. 821 and Note.

2S Walsh, op. cit. supra note 21, at 445-449.
,4 See supra note 21, and post note 25.
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for value. The adopting of the rule in equity by the law
courts does not change it. The assignment is subject to
offsets and defenses at law as in equity.25 Where the doc
trine of estoppel has been carried into the law by the cases,
it is applied exactly as in equity,26 and this must also be
true when that doctrine is so carried in by code or other
statutes.

The equitable defenses of fraud, mistake, and the like,
now available at law as in equity, are not changed because

they have become part of the merged system of law under
the Code, or because statutes in other states provide that

they may be set up as defenses to law actions. They are

simply made more readily available. They do not become
"legal" rights and cease to be "equities" for the purpose of
the rule that "equities" only, not "legal" rights, are cut
off by transfer of the legal title to such innocent purchaser
for value. No change is made in the application of that
rule, all of these former "equities" being subject to defeat
by conveyance of the legal title to the property involved to
such innocent purchaser exactly as before the change made

by code or other statute.27 There is no good reason, there-

26 See Cook, Assignment of Choses in Action (1917) 29 Harv. L.

Rev. 816 and Alienability of Choses in Action (1917) 30 Harv. L.

Rev. 449; also Williston, 7s the Right of an Assignee of a Chose in

Action Legal or Equitable? (1916) 30 Harv. L. Rev. 97; Williston,
The Word Equitable and Its Application to Choses in Action (1918)
31 Harv. L. Rev. 822, in which Professor Cook's discussion is reviewed.

The nature of the assignee's interest at law and in equity, and the

proper terms to apply to such interest, concurrently legal and equi
table, or equitable as distinguished from legal, together with the

application of the doctrine of innocent purchaser for value to the

situation, are the more important matters debated in these articles.
26 See cases cited Hinton, Equitable Defenses Under Modern Codes

(1920) 18 Mich. L. Rev. 717, at 721.
27 As an illustration see Falk v. Hoffman, 233 N. Y. 199, 135, N. E.

243 (1922), specific recovery of stock sold to defendant through his

bank could not be had because of transfer to a presumably innocent

purchaser. In cases of sales induced by fraud the vendor may recover

at law in trover or replevin, enforcing recission at law but not against
a subsequent innocent purchaser for value. See 3 Williston, Con

tracts, 2443, 2444, Cook Cas. Eq. 6-13.
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fore, to call them legal defenses. They are equitable de

fenses brought in with the law by the Code or merged only
pro tanto under the special statutes in other states, and in

principle there can be no doubt that these defenses may be

tried to the court without submission to the jury when
raised in law actions.28 When we speak of the assignee of a
chose as a legal owner, we mean that he is the real or sub
stantial owner. What we do is to give effect to his right
at law as in equity, subject to the same limitations. Pos

sibly it would be more exact and lead to less misunderstand

ing to treat the assignee as having an equitable right which
is now merged with the law as part of the merged sys-

28 See Cook, Equitable Defenses (1922) 32 Yale L. J. 645; Hinton,
Equitable Defenses under Modern Codes (1918) 18 Mich. L. Rev. 717.
Professor Hinton said: "An Equitable defense to a legal right of
action involves a contradiction in terms. Either the equity is no

defense at all, or it has become a legal defense." Professor Cook says

referring to this statement:�"Argument of this kind seems to be
based partly on the idea that under the code we still have "courts
of law" and "courts of equity" and partly on the idea that if made
a "defense" in form the facts if disputed would necessarily be tried
by the jury, instead of, as formerly in equity, by the court. ... It

(the idea of separate courts of law and equity) is, however, obviously
untrue. . . . Equally unsound is the idea that if matter which for

merly formed the basis of a defensive equitable proceeding is allowed
as a defense in form, the mode of trial will necessarily be altered
from court to jury. . . . Since the appeal is to the equity powers of
the court, the fact that the form of the defense is changed should not
alter the mode of trial, which should still be to the court and not
to the jury" quoing Conn. Pr. Book (1922) 282, as so providing.
If "equities" set up as defenses under statutes are not changed

into legal defenses, and it is clear they are not though they become
good at law, it would seem that the equitable right of an assignee,
at last enforced at law without the compulsion of statute, should
still be termed "equitable". As issues of fact in these cases were,
of course, tried by jury at law long before the era of our constitu
tions, the right to jury trial in such cases, no doubt, would be en
forced. That they have become concurrently legal rights, even to
that extent, does not make them any the less equitable as distinguished
from legal under the nomenclature in general use. On the practical
effects of codes and statutes in these and other cases, see article re
ferred to in supra note 14.
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tern, but no less equitable than equitable defenses or any-
other class of purely equitable rights brought into the
merged law by the union of law and equity into a single
system, or by partial merger under special statutes. To
be sure true legal rights are also equitable in the sense that
equity recognizes and enforces them, but "equities" and

"equitable defenses" and "equitable rights" and "equitable
titles" are terms in universal use as indicating distinctively
equitable rights in their origin and history, not originally
recognized at law. Though they become concurrently legal
rights by adoption, they are not changed in the process.
The change effected is the elimination of the conflicting
legal rights, displayed by such equitable rights, whether
that displacement be accomplished by decision, code or spe
cial statute. The exceptional situation created by the
"lien" theory of mortgages is discussed above.

We may summarize by saying that all true legal rights
are concurrent in equity, wherever such concurrence is ma

terial, and all equitable rights which conflict with opposing
legal rights, when carried into the law become concurrent
at law, displacing the former conflicting rules at law. Just
as legal rights remain "legal" though concurrent in equity,
so equitable rights remain "equitable," under nomenclature
in general use, though they become concurrent at law.

From what has been said it is clear that equitable rights
in rem exist in many cases, particularly in the right of a

cestui of a use or trust and in the right of a mortgagor
in states where the "lien' theory is not accepted. The ven

dor-purchaser relation arising under a contract for the sale

of land enforceable by specific performance gives to the

purchaser in every considerable degree the rights, powers,
privileges and immunities of ownership. In all cases of

implied trusts, whether they be called resulting or construc

tive, though the purpose of the trust is solely to give a

remedy, insofar as equity gives effect to rights in rem in

the beneficiary, they must be recognized as such. Restrict

ive covenants enforceable by injunction in equity for the

benefit of dominant estates are now definitely recognized
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under the prevailing law as equitable easements whether

they amount to legal easements or not. They are rights
in rem, enforceable against all the world except an innocent

purchaser for value of the servient estate. One getting
title to the servient estate by adverse possession takes sub

ject to such easement because he is not such a purchaser.29
The doctrine that all such rights are in personam, not in

rem, because enforced by in personam procedure in equity
is exploded by this holding. No personal right, through the

person of the legal owner of the servient estate, can pos

sibly be enforced against the adverse possessor, since he
holds by an independent title. The right of the dominant
owner is necessarily in rem, though equity protects him by
in personam procedure and form of relief. It does no good
and much harm to deny that the equitable rights involved
in the above classes of cases are in rem. Reason and pos
itive law are to the contrary.

S9 In re Nisbet & Pott's Contract, 1 Ch. 386, 391 (1906) ; Huston,
Enforcement of Equitable Decrees 110, 143.
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NOTES

EVIDENCE� Confidential Communications Between Attorney and
Client.

There are some kinds of evidence which the law excludes on the
grounds of public policy because greater mischiefs would probably
result from requiring or permitting their admission than from re

jecting them in toto. The principle of this rule is sometimes referred
to the person testifying, in which case it is really a matter of the
competency of the witness; and in other cases it is referred to the
matters concerning which the witnesses wish to testify, in which
case it is really a matter of admissibility. Our discussion will be
limited to the latter and particularly with respect to the subject of
privileged communications between attorneys and clients.

The rule is well settled that the confidential counsellor or attorney
of a party to a suit cannot be compelled to disclose papers delivered,
or communications made, to him, or letters or entries made by him
in that capacity. The old case of Greenough v. Gaskell1 established

*Myl. & K. 101 (1833).
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the law on the subject.2 In this case, the Lord Chancellor Brougham
said: "This protection is not qualified by any reference to the pro

ceedings pending or in contemplation. If touching matters coming
within the ordinary scope of professional employment they receive a

communication in their professional capacity, either from a client

or on his account or for his benefit in the transaction of his business
or which amounts to the same thing, if they commit to paper in the
course of their employment matters which they know only through
their professional relation to the client, they are not only justified
in withholding such matters but bound to withhold them, and will
not be compelled to disclose the information or produce the papers
in any court of law or equity either as a party or as a witness."

"The foundation of this rule," continues Lord Chancellor Brougham
in the same case, "is not on account of any particular importance
which the law attributes to the business of legal professors or any

particular disposition to afford them protection. . . . But it is out of

regard to the interests of justice which cannot be opholden and to
the adminsitration of justice which cannot go on without the aid
of men skilled in the jurisprudence, in the practice of the courts, and
in those matters affecting rights and obligations which form the sub

ject of all jusicial proceedings."
The same judge remarked in the case of Bolton v. Corporation of

Liverpool," "If such communications were not protected, no man would
dare to consult a professional adviser, with a view to his defence or

to the enforcement of his rights; and no man could safely come into
a court, to obtain redress or to defend himself."

But of course to come within the protection afforded by this rule
the requirements of the rule must be met. The communication must
have been made to the counsel, attorney, or solicitor acting for the
time being in the character of legal adviser. For the reason of the
rule, having respect solely to the free and unembarrassed administra
tion of justice and to the security in the enjoyment of civil rights,
does not extend to things confidentially communicated to other per
sons, nor even to those which come within the knowledge of the
counsel when not standing in that relation to the party. And this
protection extends also to all necessary organs of communication be
tween the attorney and his client; an interpreter, or an agent, being
considered as standing in precisely the same situation as the attor
ney himself and under the same obligation of secrecy.* It was for-

* See also, the early case of Waldron v. Ward, Style 449 (1654)
Hinton's Cases 273.
*1 Myl. & K. 94 (1833).
' Foster v. Hall, 12 Pick. 89 (1831) ; Thayer's Cases 242.
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merly thought that an attorney's clerk did not come within the rule,
but the better view, considering the necessity of attorneys to-day em

ploying clerks, is that clerks are not compellable to disclose facts

coming to their knowledge in the course of their employment in that

capacity to which the attorney himself could not be interrogated. It
has even been held that under certain circumstances an expert wit
ness assisting in the preparation of a case may be treated as an

assistant to a counsel.6 A New York Statute even goes as far as

to include stenographers employed by counsel within the rule.8

It is, however, to be noted that the assistant, in order to come

within the purview of the rule must be a necessary one. Hence, a
person acting independently of his employment does not come within
the rule merely because he is a student of the law or because he is
an apprentice of law or because as a conveyancer or land broker he
has to do with legal documents.' On the other hand, the person must
be acting at the time as a legal adviser.8 Hence a communication
with an attorney merely as a friend (or neighbor, or under-sheriff)
is not privileged.9 Nor does the rule extend to communications made
to one as a public prosecutor.10.
Having in mind the object of the rule, which is to subjectively en

courage free communication between client and legal adviser, it would
seem that the protection should extend to communications to a person
supposed to be a lawyer, but who in fact is not a lawyer.11 And

further, since the privilege is not personal to the attorney but is
a rule of law for the protection of the client, it has been held that
the executor of the attorney comes within the rule in regards to

papers in his hands as the personal representative of the attorney.

This protection extends to every communication which the client
makes to his legal adviser for the purpose of professional aid or ad
vice upon the subject of his rights or liabilities. It is not material
that no fee has been paid or is to be paid and it does not matter
that the disclosures were not necessary by the client.12 It is not

6 Lalance & G. M. Co. v. Haberman Mfg. Co., 87 Fed. 563 (1898).
6 N. Y. Civil Practice Act, � 353 (1877)
'Mathews Estate, 5 Pa. L. J. F*. 149 (1834).
8 Bean v. Quimby, 5 N. H. 94 (1829).
' MacDonald v. McDonald, 142 Ind. 55 (1895) ; O'Brien v. Spauld-

ing, 31 S. E. 100 (1897) ; Coon v. Swan, 30 Vt. 6 (1856) ; Wilson v.

Postall, 4 D. & E. 753 ( ).
"Cole v. Andrews, 76 N. W. 962 (Minn. 1898). Cf. Attorney-

General v. Tafts, 239 Mass. 450 (1921), 132 N. E. 322.
11 People v. Barker 60 Mich. 277, 308 (1886) ; State v. Russel, 83

Wise. 330 (1892), but cf. contra Sample v. Frost, 10 la. 266 (1859).
18 Moore v. Broy, 10 Pa. 519 (1849) , Hinton's Cases 278.
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necessary that any judicial proceedings in particular should have
been commenced or contemplated as it is enough if the matter in

hand may possibly become the subject matter of a judicial inquiry.
In regard to the obligation of the party to discover and produce

the opinion of counsel, various distinctions have been attempted to
be set up in favor of a discovery of communications made before
litigation, though in contemplation of, and in reference to, such lit

igation; and again in respect to communications which, though in
fact made after the dispute between the parties which was followed
by litigation, were yet made neither in contemplation of, nor in ref
erence to such litigation, but these distinctions have all been over

ruled and it seems now that all such communications are held to be
within the privilege.

However, if the attorney in question is a party to the suit or the
transaction, especially if he were a party to the fraud or if he were

acting for himself, though he might be employed by another, he
would not be protected from disclosing, for in such case his knowl
edge would not be acquired solely by reason of his professional em
ployment.13
It is not within the duty of a legal adviser to assist the client in

the planning of a crime and fraud, and a consultation with a view
to such an unlawful purpose would not be privileged.14

The protection given by the law to such communications does not
cease with the termination of the suit or other litigation or business
in which they were made, nor is it affected by the party ceasing to
employ the attorney and retaining another, nor by any other change
or relation between them, nor by the death of the client. The seal
of the law once fixed upon them remains forever unless removed by
the party himself in whose favor it has been so placed. It is not
removed without the client's consent even though in the interests of
criminal justice it may seem to require the production of the evi
dence.15 The client does not waive the privilege merely by calling
the attorney as his witness unless he also examines him in chief as

to the matter privileged.16 The privilege is that of the client; being
intended to promote freedom of consultation for those needing legal
advice ; hence the client is equally protected from the disclosing of the
communication 17

; and the attorney's willingness to disclose the com-

18 Story, Equity Pl. 601-02.
14 Highbee v. Dresser, 103 Mass. 523 (1870) ; Regina v. Cox and

Raillor, 15 Cox Cr. Cas. 611 (1884) ; Hinton's Cases 283.
10 Anontmous, 8 Mass. 370 (1811).
16 Montgomery v. Pickering, 116 Mass. 227 (1874).
17 Hemmingway v. Smith 28 Vt. 701 (1856).
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munication is not of consequence.18 The client furthermore does

not waive the privilege by taking the stand in his own behalf.1"

The Status of the Rule in New Jersey *

The rule laid down by the Court of Errors and Appeals in this

state is as follows: When legal advice of any kind is sought from
a duly accredited professional legal advisor in his capacity as such,
the communications relevant to that purpose made in confidence by
the client are at his instance permanently protected from disclosure

by himself or his legal advisor or his agent or by the agent of either
who is used to transmit the communication, unless the client waives
the privilege.20 It is an ancient rule founded on public policy.21
The privilege is not limited to advice given or opinions stated, but

extends to information obtained from documents submitted for his

inspection or custody,22 as well as to letters written to the attorney
by the client during the course of his employment and not intended
to be communicated to others.23 The question of what is privileged
is one for the court,2* and an attorney who is served with a subpoena
duces tecum to produce papers, which he deems confidential and within
the protection of the privilege, should apply to the court to be re

lieved.26 However, mere casual matters or other matters not within
the privilege are not protected,26 and are not prohibited; nor does

18 Stephen, Digest of Evidence, Art. 115; contra: Wills v. West,
60 Ga. 613 (1878).

19 Hemmingway v. Smith, supra note 17; Barker v. Kuhn, 38 Iowa
392 (1874) ; State v. White, 19 Kan. 445 (1877). Cf. Woburn v. Hen-

shaw, 101 Mass. 193 (1869), which holds that a party who offers
himself as a witness at a trial cannot refuse to answer questions
as to conversation with his counsel on the ground that it was a priv
ileged communication; and further the case of Commonwealth v.

Mullen, 97 Mass. 545 (1867) holding that if the party sees fit to go
on the stand, he is liable to full cross-examination like any other
witness.
* The writers are members of the Bar of New Jersey.
20 State v. Loponio, 85 N. J. L. 357 (1913).
21 State v. Snook, 94 N. J. L. 272 (1920) See also Rowland v. Row

land, 40 N. J. Eq. (1885) and Matthews v. Hoagland, 48 N. J. Eq.
455 (1891).

22 Matthews v. Hoagland, supra note 21 ; Press Co. v. Lefferts, 67
N. J. L. 172 (1901).

23 Shinn v. Smiley, 1 A. 459 (N. J. 1922) ; State v. Loponio, supra
note 20.

24 State v. Snook, supra note 21.
25 Press Co. v. Lefferts, supra note 22.
26 Roper v. State, 58 N. J. L. 420 (1896).
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the privilege extend to communications made with reference to a

crime or a fraud which the client proposes to commit.27 It has even

heen held that it is immaterial that the attorney has not been pre

viously employed; a letter for the purpose of employing the at

torney is protected to the same extent as one of instruction after
the employment has taken place, and this is true even though after
the receipt of the letter the attorney refused the employment; pro
vided that at the time the letter was written there was an intention
to employ the attorney.28
A third party who overhears a verbal communication containing

damaging admissions from a client to his attorney may testify thereto,
though it was not intended that he overhear; and the same reason,
it would seem, applies to a letter from a client to his attorney which
falls into the hands of a third party without treachery on the party
of the attorney or his confidential agent employed by the attorney
to transmit or deliver it.19

However, when two persons employ an attorney in the same busi
ness a communication made by them in pursuance of such common

business is not privileged inter se,'� but it has been held that this
exception does not exist after the employment by the other party has
ceased.'1

Although instructions and communications relative to drawing a

will are privileged,33 the privilege does not extend to prevent an at

torney from being a witness to a will,33 nor to other matters which
are communicated for the purpose of conveying them to others, such
as special authority to compromise a claim.'*

Communications made after the employment has terminated are

not privileged,35 but communications made while the privilege ex

isted continue to be privileged after the death of the client, since
otherwise the estate might be subject to damaging disclosures."

Only the client can waive the privilege, as it has been held that

27 Matthews v. Hoagland, supra notes 21 and 22.
28 State v. Loponio, supra notes 20 and 23.
39 State v. Loponio, supra notes 20, 23 and 28.
30 Gulick v. Gulick, 39 N. J. Eq. 516 (1885).
31 Voight v. Voight, 50 N. J. Eq. 177 (1892).
32 Anderson v. Searle, 9S N. J. L. 227 (1919). Cf. Blackburn v.

Crawford, 3 Wall. 175 (1865) , 18 L. Ed. 186, Hinton's Cases 296.
33 In Re Veazy's Will, 80 N. J. Eq. 466 (1912).
3* Trenton v. Lawlor, 74 N. J. Eq. 828 (1908).
35 Fox v. Fort-Four Cigar Co., 90 N. J. L. 483 (1917).
'* Anderson v. Searle, supra note 32.



NOTES 59

it is personal to him,8' and it seems that the court may of its own

motion strike out the privileged matter if the privilege is not waived,38
but such waiver may be implied as well as expressed.39 When an

attorney takes the stand in his client's behalf and without objection
from the client, he may be cross examined so far as the nature of
his interest and his arrangement with his client for the fee is con

cerned 40
; but a waiver is not to be inferred from the fact that the

client denies the alleged communication.41

In the case of State v. Snook,*2 a witness who was not a party to
the action was compelled to disclose a communication which he made
to his attorney, but the Court of Errors and Appeals, by an equally
divided court, refused to reverse the judgment; some judges ap
parently held that as the witness had made the confidential commu
nications he was the only one aggrieved; while the other judges held
that the question of whether or not matter is privileged is for the
trial court and is not reviewable. This case raises the question:
Who has the privilege,�the party or the client-witness? The New

Jersey Supreme Court followed Marston v. Downes,ls to the effect that
the privilege is personal to the client and does not extend to the party.
The six dissenting judges in the Court of Errors and Appeals felt
that the privilege was based on public policy, and hence a violation
of the privilege should be fatal to any cause or party in whose favor
the violation occurs. The rule of the Supreme Court is "applicable
where the evidence is admitted, since only the witness' rights are af

fected, but not applicable where the evidence is rejected, since in the
latter case the party to the cause may be injured if legal evidence
is improperly excluded."

Basil H. Pollitt and Joseph M. Rotolo, New Jersey Law School.

REAL PROPERTY�PERPETUITIES�The Rules Against Remote

ness, Restraints on Alienation, Accumulations, and Indestruc

tibility of Trusts.

The policy of the common law from earliest times has been in favor

37 Sayre v. Sayre, 14 N. J. L. 487 (1834) ; State v. Loponio, supra
notes 20, 23, 28 and 29.

38 Rowland v. Rowland, supra note 21. Cf. State v. Snook, supra
notes 21 and 24.

39 Sayre v. Sayre, supra note 37.
40 Gebhardt v. England 8 N. J. Law Jotjrn. 146.
41 State v. Loponio, supra notes 20, 23, 28, 29 and 37.
42 Supra notes 21, 24 and 38.
43 1 A. & E. 31 (1834), Hinton's Cases 293.
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of the free alienation of property.- The courts
" and legislatures

have waged a long and continuous struggle against the native desire
of persons indefinitely to control the course and application of their

property,1 and the result of their labors is the existence of several

rules,4 spoken of collectively as the rule against perpetuities, the
purpose of which is to prevent the creation of a perpetuity.5
Mr. Gray* states that: "A perpetuity could arise in two ways,

first, by taking from the owner the power to alienate property; sec-

tmdly, by allowing interests to be created in futuro. In the beginning
these ideas were confounded; gradually they were differentiated; the
first gave rise to the rule forbidding restraints on alienation, the
second to the Rule against Perpetuities." 7 Thus, this branch of the

1 30 Cyc p. 1467.
3 The rule against perpetuities (or the rule against remoteness)

is one of the most notable instances of a purely judge-made role of
law. Katjb;. Estates, Future Interests and Ttj-kgat, Conditions
and Restraints in Illinois (1920) � 113.

3 "Although in spite of us death is our inevitable goal, most of us
feel a strong desire to continue to exert an influence on the affars
of the world we leave behind. We want to keep alive the race, the

family, the name, through the years to come. We do not want to
be forgotten ..."
"Rut this world with its good, or at least its material, things is

a world for the living and not for the dead. ... The welfare of

society demands that the law should set limits to the power of the
hand of the dead to control human affairs.'' Scott, Control of Prop
erty by the Dead (1927) 65 U. of Pa. L. Rev. 527.

' Anderson, The Modern Rule Against Perpetuities (1929) 77 TJ. of
Pa. L. Rev. 862.

5 Gerdes. Perpetuities and the California Rule Against Suspension
of the Absolute Power of Alternation (1928) 16 Calif. L. Rev. 81.

�Gray, Remoteness of Charitable Gifts (1894) 7 Harv. L. Rev.
406, 409.

7 No question of remoteness of limitation arose under the early
common law, which knew nothing of contingent remainders or ex

ecutory interests, either of freeholds or chattels. Williams, Contingent
Remainders and the Rule Against Perpetuities (1898) 14 L. Q. Rev.
234, 238. AH inheritances were in fee simple. The only other estates
were for life or for years, and every estate in remainder was required
to be vested at the time of its creation. This simple condition of the
law remained unbroken until by the Statute De Bonis (12S5), the
creation of estates tail descending from lineal heir to lineal heir, and
being inalienable as long as such issue existed, became possible; and
by the recognition of contingent remainders. As early at least as the
fifteenth century, it was settled that alienation of a fee simple could
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law is bisected into the true rule against perpetuities, i. e., the rules

against restraints on alienation, against accumulations, and against
indestructibility of trusts; and the rule against perpetuities proper;

or, the rule against remoteness. Failure to preserve the distinction
between the two rules has resulted in confusion in the cases and
texts.8

The Rule Against Remoteness. This rule has been stated by Mr.

not be restrained indirectly by means of a condition or limitation any
more than it could be directly. Gray, Perpetuities (2d ed. 1906)
� 141a. At about the same time the courts were attempting to re

move the restrictions placed on the holder of the present estate by
the Statute De Donis and it was eventually held that a tenant in
tail could bar the entail to his issue by suffering a common recov

ery. Taltarum's Case, Y. B. 12 Edw. IV, f. 19, pi. 25 (1473) ; Sweet,
Limitations of Land to Unborn Generations (1918) 29 L. Q. Rev.

304, 307. Contingent remainders were made destructible. The at

tempt to retain the effect of the Statute De Donis by imposing con

ditions against recoveries upon grants of estates tail was frustrated

by declaring void any device to restrain a tenant in tail from suffer

ing a common recovery. The word 'perpetuity' is first found in cases

involving attempts to create indestructible estates tail. At that time
the rule against remoteness did not exist, since no estate of an in
destructible nature to commence at a future date could be created.
The Statute of Uses (1535), and the Statute of Wills (1540), made

possible the creation in future of estates and interests by way of shift
ing and springing uses and executory devises. By such conveyances
interests could be created which would not come into being and be
come alienable for indefinite periods of time. To avoid the creation
of perpetuities, the courts were compelled to invent a new rule against
the creation of future estates. This rule against perpetuities de

veloped into what has been referred to, for the sake of clarity, as the
Rule Against Remoteness. Kales, loc. cit. supra note 2; Gerdes,
Perpetuities and the California Rule Against Suspension of the Ab
solute Power of Alienation, supra note 5.

8 "It ought to have been called the Rule against Remoteness ; in the
old books 'perpetuity' means an inalienable interest and (more es

pecially) a disposition by which land is settled on unborn descendants
ad infinitum, so as to be inalienable. The two ideas of 'remoteness'
and 'perpetuity' are constantly confused at the present day." Sweet,
The Monstrous Regiment of the Rule against Perpetuities (1906) 18
Jur. Rev. 132, n. (a). Kales, op. cit. supra note 2, � 120; Johnston
v. Preston, 226 111. 447, 455, 80 N. E. 1001, 1003 (1907) ; Barnum v.

Barnum, 26 Md. 119 (1866). Confusion in statutes: Anderson, The
Modern Rule Against Perpetuities, supra note 4, at 871, n. 59; Gerdes,
Perpetuities and the California Rule Against Suspension of the Abso-
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Gray:9 No interest is good unless it must vest, if at all, not later
than twenty-one years after some life in being at the creation of the

interest. The period allowed by the rule for vesting has become set

tled as any number of lives in being and twenty-one years, with an

added period for gestation in favor of a child en ventre so mere.1'
Where no measure of lives is availed of by the creator of the in

terest the estate must vest within twenty-one years after it comes

into existence.11 The survivor of any number of lives in being may
be used as a measure, with the restriction only that the group be

reasonably ascertainable, and these lives need not be those of ben
eficiaries.11

lute Power of Alienation, supra note 5; Note (1928) 16 Calif. L.
Rev. 550. In connection with the application of � 1023, D. C. Code

(1925), see Updegraff, The Rule Against Perpetuities in the District

of Columbia (1926) 14 Geo. L. J. 337, and Wills v. Maddox, 45 App.
D. C. 128 (1916) ; Hazen v. The American Security and Trust Co.,
49 ibid. 297 (1920) ; Washington Loan and Trust Co. v. Hammond,
51 ibid. 260 (1922).

9 Gray, Perpetuities � 201.
10 The period was definitely determined by a series of decisions.

It was first decided that future interests which were to take effect at
the end of a life in being were valid. Duke of Norfolk's Case, 3 Ch.
Ca. 1 (1682). Then it was held that a further term of twenty-one
years, corresponding to the period of minority, might be added.

Stephens v. Stephens, Cas. temp. Talb. 228 (1736). Thellusson v.

Woodford, 4 Ves. 227 (1799), established that any number of lives

might be taken. It was next decided that a twenty-one year period
in gross would be permitted; and that beyond this twenty-one years
the period would be lengthened in favor of a child en ventre so mere.

Cadell v. Palmer, 1 CI. and F. 372 (1833). Kales, loc. cit. supra
note 2. In applying the rule to future estates created by convey
ances inter vivos the period is calculated from the date when the
conveyance takes effect; in a will the time runs from the date of the
testator's death. 21 R. C. L. 294.

11 Cadell v. Palmer, 1 CI. and F. 372 (1833).
"Note (1895) 49 A. S. R. 122; (1928) 28 Col. L. Rev. 1106; An

derson, The Modern Rule Against Perpetuities, supra note 4, at 863.
Some jurisdictions have statutes limiting the measuring lives to not
more than two lives now in being. Benedict v. Levy, 171 App. Div.
385, 163 N. Y. Supp. 846 (1917) ; Mich. Comp. Laws (Cahill, 1915)
� 11533; Minn. Stat. (Mason, 1927) � 8045. A trust to endure for
so long as the law permits is construed to have as measuring lives
the lives, not of all persons living at the testator's death, but only
those taking a beneficial interest in the property. Fitehie v. Brown
211 U. S. 321 (1908).
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The rule against remoteness is applicable to real and personal
property, and to legal and equitable interests.18 The same test of
remoteness is applicable to both types of estates.14

The rule applies only to future contingent, and not vested, inter
ests.16 Springing and shifting interests by way of use or executory
devise to be valid must not by possibility be so limited that they
will not take effect within the time allowed by the rule.16 Rights
of escheat 17 and easements 18

are not within the rule. Neither pos
sibilities of reverter nor rights of entry for condition broken are

within the rule, because it is considered that the grantor retains a

present interest in the lands granted,18 though, if instead of reserv

ing a right of reverter to himself and his heirs, the grantor or devisor
should merely limit the estate to be held by the grantee or devisee
for a specific purpose and until the happening of a future contin

gency, after which it is to vest in some other person, the limitation
is within the rule, for such person does not have any interest in the

property except that dependent upon a condition which may not occur

within the time allowed by the rule.20 Options to purchase dependent
on contingencies which may not happen within the time allowed by
the rule must fail, since they are regarded as having the effect of

creating future interests.21 Powers are within the rule,22 as are

leases of real property creating future interests.23

The Rule Against Restraints on Alienation. It is well established
that an absolute restraint, of whatever nature, on the alienation of

13 Gray, Perpetuities � 202 ; Kales, op. cit. supra note 2, � 663.

"Note (1866) 90 Am. Dec. 103, 104.
16 Supra note 14.
16 21 R. C. L. 302.
17 Gray, Perpetuities � 204.
18 Anderson, The Modern Rule Against Perpetuities, supra note 4,

at 866.
18 Brattle Square Church v. Grant, 3 Gray 142, 148 (Mass. 1855) ;

Note (1866) 90 Am. Dec. 103, 104; Note (1895) 49 A. S. R. 134. But

in England it is held that rights upon breach of a condition are within

the rule. Dunn v. Flood, L. R. 25 Ch. D. 629 (1883) ; In re The

Trustees of Hollis' Hospital and Hague's Contract, [1899], 2 Ch. D.

540; Note (1866) 90 Am. Dec. 103; Note (1900) 13 Harv. L. Rev.

407.
20 First Universalist Soc. v. Boland, 155 Mass. 171, 29 N. E. 524

(1892) ; Brattle Square Church v. Grant, supra note 19.
21 21 R. C. L. 303.
22 Note (1895) 49 A. S. R. 133; Note (1919) 19 Col. L. Rev. 62.
23 Supra note 21.
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an estate in fee simple is void." The power to alienate is an essen

tial element and inherent characteristic implied in the grant of every
fee simple, and a restraint on its exercise is repugnant to the nature

of the estate.15 There is found a further justification for this denial
of the right so to hamper the free alienation of property in the con

siderations of public policy which would appear to demand its un

restricted transfer.1* The same rule applies whether the restraint
assumes the form of a restriction depriving the grantee of the right
to pass title,11 or a condition, special limitation, or executory limita
tion terminating the estate upon an attempted transfer.� Since a

total suspension of the power of alienation for even a limited period
deprives the owner of an essential element of his freehold estate, it
is regarded as void in England," and in this country,3* except in
Kentucky 51 and in a few other states, in which a total restraint for

34 Lttt. � 360; Co. Lrrr. 223a; Shepp. Touch. 129.
85 Lrrr. � 360; Winsor v. Mills, 157 Mass. 362 (1892) ; In re Bosher,

26 Ch. Div. 801 (1884).
M De Peyster v. Michael, 6 N. Y. 467 (1852).
"Winsor v. Mills, supra note 25; Mandlebaum v. McDonell, 29

Mich. 78 (1874); Bennett v. Chapin, 77 Mich. 538, 43 N. W. 893

(1889).
35 Tiffany t^at. Profebtt (1912) � 500.
n In re Bosher, supra note 25; Sweet, Restraints on Alienation

(1917) 3LQ. Rev. 236, 42, 348: "It is therefore dear that a con

dition in restraint of alienation is not made good by being limited in

respect of time."
34 Mandlebaum v. McDonell, supra note 27; Wool v. Fleetwood, 136

N. C. 460.. 48 S. E. 785 (1904).
11 Stewart v. Brady, 3 Bush 623 (Ky. 1868) ; Stewart v. Barrow,

7 Bush 368 (Ky. 1870); Wallace v. Smith, 113 Ky. 263 (1902).
In the recent case of Courts v. Courts' Guardian, Ky. CL of App^
decided June 18, 1929, the court said: "At common law all restraints
on the alienation of land held in fee were void, but the rule prevailing
in this jurisdiction is that a restraint for a reasonable period may
be imposed upon the alienation of property. No invariable test has
been prescribed by which to determine the reasonableness of restraints
or limitations, and each case must be decided upon the particular
and peculiar circumstances presented by it." In that ease the of

fending limitation was in the devise of a homestead to an infant bear
ing the name of Courts, with a restrait on the alienation thereof,
to the effect that the homestead was not to be sold "out of the name

Courts." The restraint was held invalid on the twofold ground that
the restraint was not only unreasonable because it attempted to reach
beyond a reasonable time, but also because it limited the right to sell
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a reasonable time is permitted." A provision is void which seeks to

prevent particular modes of alienation, as by prohibiting all modes
of disposition except by will,33 or prohibiting disposition inter vivos,**
or by mortgage,36, or by will.36 The validity of a restraint directed
against particular persons depends on whether the condition is that
the estate shall not be transferred to a particular person or persons,
or whether alienation only to certain persons is permitted. With re

gard to the former, the authorities are in conflict.87 The basis upon
which such a condition has been declared valid is that the restraint
does not substantially take away the power of disposition and hence
does not contravene public policy.38 The prohibition of alienation
to anyone except certain persons is within the reason for the ob
jection and invalid.8*

The case of separate estates in married women forms a well recog
nized exception to the general rule, since it is necessary to effect and
maintain the object of the rule, and because it is perfectly consistent
with public policy.*"
Where restraints upon alienation are permitted, it is not by virtue

of the rule against remoteness, but a separate and distinct rule. This
rule against restraints on alienation applies to vested as well as

contingent interests. It declares that the absolute power of aliena
tion of an interest may not be restrained beyond lives in being and
twenty-one years, plus the period of gestation, or for twenty-one
years only where the measure of lives is not employed.11

to a class so small as to amount to a denial of the right to sell at
all. See Recent Decisions, infra p. 72.

32 Munroe v. Hall, 97 N. C. 206, 1 S. E. 651 (1887) ; Ex parte Watts,
130 N. C. 237, 41 S. E. 289 (1902) ; see Cowell v. Springs Co., 100
U. S. 55 (1879). This is the minority view. It is said to be based
upon a misconception of Large's Case, 2 Leon. 82, 3 Leon. 182 (1687).
Note (1917) 2 Corn. L. Q. 1S'6; Sweet, Restraints on Alienation,
supra note 29, at 48.

88 Kaufman v. Burgert 195 Pa. St. 274, 45 Atl. 725 (1900).
34 In re Rosher, supra note 25.
86 Ware v. Cann, 10 Barn, and C. 433 (1830).
36Cushing v. Spalding, 164 Mass. 287 (1895).
37 Tiffany, Real Property, � 500, n. 141.
38 Co. Litt. � 223b.
39 Schermerhorn v. Negus, 1 Denio 448 (N. Y. 1845) ; Manierre v.

Welling, 32 R. I. 104, 78 Atl. 508 (1911) ; Attwater v. Attwater, 18
Beav. 330 (1853); Gray, Restraints Alien. Prop. (2d ed. 1895)
�41.

40 Gray, Restraints Alien. Prop. � 125, 269.
41 Anderson, The Modern Rule Against Perpetuities, supra note 4,

at 870.
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The Rule Against Accumulations. The creator of an interest may

control accumulations 42 of rents and profits for a period of time

equal to that allowed for the creation of future estates under the

rule against remoteness; namely, lives in being and twenty-one years

beyond, plus an added period for gestation, or for twenty-one years

only where the measure of lives is not employed.43 This was settled
in a celebrated English case

44 which well illustrated the possibilities
under the common law rule.45 Society is best served by the ready
alienation and transfer of property, and indefinite accumulation for
the benefit of individuals is to be frowned upon;40 hence the alarm

ing potentialities which became apparent to Parliament as a result
of the decision in Thellusson v. Woodford led to the enactment of the
so-called Thellusson Act, the purpose of which was to restrict ac

cumulations.47 "The rule with respect to accumulations in the Amer-

42 By the word "accumulation" is meant the adding of the interest
or income of a fund to the principal pursuant to the provisions of a

will or deed preventing its being expended. Hascall v. King, 162 N. Y.

134, 56 N. E. 515 (1900).
43 Odell v. Odell, 10 Allen 1, 5, 9 (Mass. 1865) ; Helme's Estate, 95

N. J. Eq. 197, 123 Atl. 43 (1923).
44 Thellusson v. Woodford, 4 Ves. 227 (1799), 11 Ves. 112 (1805).
45 The facts in that case were that one Peter Thellusson left a re

siduary estate, amounting to approximately �600,000, to trustees to
invest in real estate, collect the income and invest it in real estate

during the lives of nine of his sons and grandsons who were living
at his death, and directed that at the end of those nine lives the cap
ital fund resulting from original principal and accumulated income
should go to the eldest male lineal descendant of a certain son of the
testator living at this remote future date. It has been calculated,
on the basis of probabilities under the mortality tables, the effect of
this accumulation, at 5% compound interest, would be to produce
�19,000,000. This trust for accumulations was held to be valid be
cause it was limited to a period measured by lives in being at the
time from which the accumulation commenced. Bogert, Funded In
surance Trusts and the Rule Against Accumulations (1924) 9 Corn.
L. Q. 113, 116.

46 Kent v. Dunham, 142 Mass. 216, 7 N. E. 730 (1886) ; Edgerly v.

Barker, 66 N. H. 434, 31 Atl. 900 (1891).
47 39 & 40 Geo. Ill, c. 98 (1800). The act provided that no person

should by deed or will settle or dispose of real or personal property
"in such manner that the rents, issues, profits or produce thereof,
shall be wholly or partially accumulated for any longer term than"�

(1) the life of the settlor;
(2) a term of 21 years from the death of the settlor;
(3) The minority of a person in being at the death of the settlor; or
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ican states is far from uniform. In a majority of the states, the
common law rule prevails and income may be accumulated for the

period of lives in being and twenty-one years; in Pennsylvania and
Illinois, the Thellusson Act has in substance been adopted; while in
still other states, the New York minority period 48 has been made the
sole standard. In California, Indiana, North Dakota and South

Dakota, the minority period applies as to the income of personal
property; while in Arizona, California, Michigan, Minnesota, North
Dakota, South Dakota and Wisconsin, it applies to the income of real

property.49 The law in this country with regard to accumulations
for charitable uses is not uniform.60 The rule laid down in the

English cases that accumulations beyond the permissive period go to
the one who would have been entitled thereto if there had been no

direction to accumulate has been followed by the American courts.61
The Rule Against Indestructibility of Trusts. This rule provides

that no trust of a private nature may be created for a time longer
than lives in being and twenty-one years, allowing an additional pe
riod for gestation, or for the period of twenty-one years where ad

vantage is not taken of the measure of lives. Although the rule
has not assumed a clear and definite form, and there is a conflict

among the decisions, it is asserted that its existence cannot now be
denied since it is supported by the great weight of authority.62 With
in the bounds of public policy, every man should be permitted to im

pose such reasonable restrictions upon the enjoyment of his own

property as he may desire.63 Hence, where a testator creates a trust

by which he bequeaths the entire beneficial interest in property to a

person suffering under no dissability, providing that the principal, or
the income, should not be paid to the legatee until a certain date or

(4) during the minority of a person who would take the income

except for the accumulation clause.
48 The revisers, in preparing the revised statutes of New York about

the year 1850, adopted as a lawful period for accumulation only one

of the four periods allowed by the Thellusson Act, namely, that of the
minority of a person who was to be the beneficiary of an accumula
tion. Bogert, Funded Insurance Trusts and the Rule Against Ac
cumulations, supra note 45, at 118.

40 Bogert, Funded Insurance Trusts and the Rule Against Accumu
lations, supra note 45, at 118.

50 The rules applied in the various jurisdictions are set out at length
in a note at (1924) 9 Corn. L. Q. 496 et seq.

61 Note (1928) 41 Harv. L. Rev. 515, n. 1.
62 Anderson, The Modern Rule Against Perpetuities, supra note 4,

at 872 et seq. ; Kales, op. cit. supra note 2, � 737.
63 In re Henderson's Estate, 258 Pa. 510, 515, 102 Atl. 217 (1917) ;

King v. Shelton, 36 App. D. C. 1, 8 (1910).
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until a certain age, and the beneficiary under the trust seeks to com

pel the trustee to hand over the property before the time designated,
the question of validity of the attempted postponement of enjoyment
depends in turn upon whether in sustaining such a provision any

consideration of public policy would thereby be violated.64 The

English, and some American, courts have permitted a person sui juris
possessing the sole equitable interest in trust property to call for a

termination of the trust, even though the trust was still active and

incomplete, and the purposes of the settlor not fully carried out; for
since the beneficiary has a vested indefeasible interest in the principal
for his own good, it is deemed unreasonable and contrary to public
policy that he should be kept out of possession.65 But this rule is
not that of the majority, which declares that the beneficiary will not
be allowed to call for a determination of the unexpired and active

trust,65 because "a testator has a right to dispose of his own property
with such restrictions and limitations, not repugnant to law as he
sees fit, and his intentions ought to be carried out, unless they con

travene some positive rule of law, or are against public policy.57
This view does not preclude the beneficiary from alienating his in

terest, but his transferee will take subject to the same postponement
of payment.55 The duration of the postponement must be limited in
time. The rule against remoteness has no application to this situa

tion, for there is no question of vesting of a future estate; but this
rule is a separate and distinct one, adopting by analogy the period
of that rule as the measure of permissible restraints.59

J. S.

54 Claflin v. Claflin, 149 Mass. 19, 20 N. E. 454 (1889) ; King v.

Shelton, 36 App. D. C. 1 (1910), aff'd, Shelton v. King, 229 U. S. 90

(1913).
56 Eakle v. Ingram, 142 Cal. 15, 75 Pac. 566 (1904) ; Saunders v.

Vautier, 4 Beav. 115 (1841) ; Wharton v. Masterman, [1895] A. C.
186.

56 Claflin v. Claflin; Shelton v. King, both supra note 54; DeLadson
v. Crawford, 93 Conn. 402, 106 Atl. 326 (1919) .

67 Claflin v. Claflin, supra note 54; Kales, op. cit. supra note 2,
� 738.

58 Shelton v. King, supra note 54; DeLadson v. Crawford, supra
note 56.
69 Kales, op. cit. supra note 2, � 737.



RECENT DECISIONS

BILLS AND NOTES�Promise to Pay a Sum Certain in Money.

Action upon a promissory note brought by the First National Bank
of Miami, Florida, against the defendant. The essential provisions of
the note for our purposes are as follows: (1) Interest at eight per
cent was payable from date of making until fully paid; (2) Deferred
payments are to bear interest at ten per cent. Held, note was non-

negotiable because the unconditional promise to pay a sum certain in

money was lacking. First National Bank v. Bosler, 147 A. 74 (Pa.
1929.)
Justice Simpson, speaking for the Supreme Court of Pennsylvania,

rendered a brilliant and illuminating opinion in deciding this case

which is characteristic of the commercial decisions emanating from
this great tribunal. The rationale of the decision is that there are

two conflicting clauses in the note. The debt was to bear eight per
cent interest until fully paid. This, therefore, includes payments
made before or after maturity. The second clause stated that de
ferred payments are to bear interest at ten per cent which neces

sarily involves any payments made after maturity. The irrecon

cilability exists in the fact that the interest rate after maturity shall

be, by the express tenor of the note, both eight per cent and ten

per cent according to the stand taken by either party. Where a note

is so confused that it is doubtful whether overdue interest drew 10%
or 12%, it was held non-negotiable. Davis v. Brady 17 S. D. 511,
97 N. W. 719 (1903). It has been held that a note payable on or

before a stated time is rendered non-negotiable by a provision that,
if the note is paid within one year, no interest is to be paid. Lamb v.

Story 45 Mich. 488, 8 N. W. 87 (1881) ; same case on appeal in 52
Mich. 525, 18 N. W. 248 (1884) . Also, a note payable with interest
the same as savings pay, since this is variable. Whitwell v. Wins-
low 134 Mass. 343 (1883). Privilege of making payment on account

until maturity destroys negotiability. Ezell v. Edwards 2 Tex. App.
Civ. Cas. 672 (1885) , but in Bowie v. Hume 13 App. D. C. 286 (1898)
a similar right did not affect negotiability.
This case is of interest because it is one of first impression under

the Negotiable Instruments Law although the rule of this case was

in no way altered by the enactment of such legislation. It greatly
stresses the technicalities involved in the law of bills and notes. At
first glance, it seemed to be a note which drew a certain rate of in-

69
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terest until maturity and an increased rate thereafter. Even a

bank, with all its eveready counsel, was misled into believing that

the instrument in question was negotiable. The court, as usual,
applied the familiar doctrine that it must apply the law even though
it works a hardship in any particular case. This case should serve

as a warning that it is necessary that extraordinary care, caution,
and diligence must he exercised in dealings of this type.

J.M.

LANDLORD AND TENANT� Surrender By Operation of Law�

Reletting of Premises By Landlord.

The plaintiff on March 23, 1924, leased a storehouse to the defend
ants for a period of seven years commencing at that date. The
rent reserved was $4,600 payable at the rate of S55 monthly. The
defendants took possession under the lease and continued to observe
all covenants until July 1, 1926, at which date they abandoned the

premises. The plaintiff immediately instituted this action for breach
of the lease. Following the institution of this action, the plaintiff,
in September, 1926, relet the same premises to a third party. The
defendants contend that the reletting of the premises by the plaintiff
to a third party operated as a surrender by operation of law, there
by discharging their liability for a breach of the entire lease. Held,
landlord reletting premises after tenant's abandonment thereof may
sue on the original undertaking for rent. Novak v. Fontaine Fur
niture Co. 146 A. 525 (X. H. 1929).
The question as to whether or not upon abandonment of leased

premises by a tenant the landlord may lease them to another with
out thereby causing a surrender of the first lease is one upon which
the authorities are not in harmony. 2 Tiffany, Landlord and Ten
ant� (P. 1338-39). The general and almost universal rule of law
in these cases is, that an unqualified taking of possession by the
lessor and a reletting of the premises by him, if done pursuant to the
tenant's surrender, constitutes an acceptance of the surrender and
releases the tenant. Stein v. Hyman Lewis Co. 95 Miss. 293, 48
So. 225 (1909) ; Rehkoph v. Wirz 31 CaL 695, 161 P. 285 (1806) ;
Rucker v. Tabor 129 Ga. 101, 56 S. E. 124 (1906) ; Contra, Humiston
Keeling Co. v. Wheeler 175 111. 514, 51 X. E. 893 (1898). Some cases

hold that a reletting creates no prima facie case of acceptance. Lane
v. Xelson 167 Pa. 602, 31 A. 864 (1895) ; but taken in connection
with other cireumstanees the reletting may amount to an accept
ance and work a surrender of the term by operation of law. John
son v. Desmarais, 94 Vt, 496; 112 A. 199 (1921).
On the contrary it has been decided that if the landlord takes pos

session of the abandoned premises and relets them he will be deemed
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to have accepted a surrender unless there are other facts rebutting
this inference. Underhill v. Collins 132 N. Y. 269, 30 N. E. 576

(1892). By the preponderance of authority the landlord is under

no obligation to the tenant to relet the premises after the tenant

abandons them. Abraham v. Gheens 205 Ky. 289, 265 S. W. 778

(1924). A small minority of jurisdictions hold, that where there

is an abandonment of the leased premises by the tenant a duty de

volves upon the landlord to relet them and thereby reduce the re

sulting damages. Roberts v. Watson 196 Iowa 816, 195 N. W. 211

(1923). According to the weight of authority, upon the voluntary
abandonment of the leased premises by a tenant, the landlord, upon
notice of refusal to accept the surrender and to hold tenant liable
for rent, may effect another lease upon the same premises, without
first notifying the tenant that he does so on his account, and no

cause of complaint can be heard from the tenant that such reletting
constitued an accepance of his surrender. This class of cases seems

to proceed upon the principle that there is an authority imputed
by law to the landlord whereby he may relet without any notification
whatever to the tenant of his intention to do so. Banks v. Berliner
95 N. J. L. 267, 113 A. 321 (1921) ; Auer v. Penn 99 Pa. 370, 44
Am. Rep. 114 (1882) ; Bowen v. Clarke 22 Or. 566, 30 P. 430 (1892) ;
Oldewurtel v. Wiesenfeld 97 Md. 165, 54 A. 969 (1903) ; Wolffe v.

Wolff and Bro. 69 Ala. 549 (1881) ; Rucker v. Mason 61 Okla. 270,
161 P. 195 (1916) ; Brown v. Cairns 63 Kans. 584; 66 P. 639 (1901).
Several jurisdictions have gone a step farther than the aforemen
tioned rule, by holding, that in order not to affect a surrender by
reletting, the landlord, before making the new lease, must inform
the tenant that he is about to do so on the latter's account and his

purpose in so doing is to reduce but not extinguish the tenant's lia

bility. Under this rule it would seem that there is no original im
plied authority on the part of the landlord to relet, but such au

thority will arise only after due notice of an intention to relet on

account of the tenant has been given to the tenant. Alsup v. Banks
et al 68 Miss. 664, 9 So. 895 (1891) ; Stein v. Hyman Lewis Co. 95
Miss. 293, 48 So. 225 (1909) ; Gray v. Kaufman Dairy and Ice Cream
Co. 162 N. Y. 388 (1900) ; Hayes v. Goldman 71 Ark 251, 72 S. W.
563 (1903).

The rule of law in the instant ease seems to be in accord with
sound legal principle. As between landlord and tenant there exists
a dual relationship, one a contractual relationship, the other a rela

tionship of tenure. By reletting to a second lessee the relationship
of tenure disappears but the contractual relationship continues to

survive. The existence of a second lease is in no way repugnant
to the continuance of this contractual relationship. As a general
rule where there is a breach of contract it is incumbent upon the
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plaintiff to curtail his loss so far as it is within his power to do so.

From this it seems to follow that when a tenant breaches his agree
ment and repudiates the lease the landlord should be permitted, if
not required, to relet the premises in order to defray the damages
of the tenant for breach of contract.

L. F. D.

REAL PROPERTY�Validity of Restraint on Alienation of Fee.

One Malon Courts devised to his greatnephew and namesake, Malon
Clay Courts, a homestead, with a restraint on the alienation thereof
to the effect that the homestead was not to be sold "out of the name

Courts." The devisee, through his guardian, instituted an action for
a declaration of rights and a construction of the will. The lower
court adjudged that the devisee took a fee-simple title to the property
free from any restraint whatever, since the limitation on the fee that
it was not to be sold "out of the name of Courts" was an unlawful
and unreasonable restraint on alienation, and therefore ineffective and
void. On appeal, judgment affirmed. Held, the restraint was clearly
unreasonable, not only because it extended beyond a reasonable time,
but also because it confined the right to sell to a class so limited as

to be tantamount to a denial of the right to sell at all. Courts v.

Courts' Guardian, 18 S. W. (2d) 957 (Ky. 1929).
For further discussion of the principles involved, see Notes, supra,

p. 59, 64-65 note 31.
J. S.



BOOK REVIEWS

THE PUBLIC UTILITY: A PROBLEM IN SOCIAL ENGINEER
ING�by Gustavus E. Robinson, Professor of Law at Boston

University Law. School, (1928) 14 Cornell Law Quarterly 1;
27 pp.

In this article Professor Robinson leads us along the

pathway of the development of the Public Utility�nor

mally a corporation under present-day conditions; and his

method of treatment suggests the amplification with which

we are all familiar in Macaulay's Essays. This is not to

say that the style is not interesting because it is flowing;
upon the contrary we wish that authors generally in like

manner and measure would take us into their confidence

by the expression of individual views, rather than compel
the reader to draw his own deductions from the authorities

which the author quotes or cites.

One gathers from the text as a whole that the evolution
from the celebrated Bridge case 1 to the O'Fallon Railway 2

case (the "biggest law suit in history"), recently decided by
the United States Supreme Court, has been a condition of

progress from destructive competition (progress in which
the public and the courts at first figured merely as dispas
sionate onlookers), down or rather up to the current atti

tude of semi-socialistic supervision by the public as the

party primarily interested in obtaining the maximum of

service at the minimum of cost, plus a fair return to the

investor. Increase in population and wealth and more

important than all, an enlarged comprehension of social
economics (or "social engineering", as Professor Robinson

expresses it) have conduced to the popular belief that

cooperation between Government and capital is more profit
able for all concerned than is a condition where ruthless
and destructive competition prevails. It was in the era of

1 Charles River Bridge v. Warren River Bridge, 11 Pet. 420 (1837) ,

9 L. Ed. 773, 938; cf. Bartholomew v. Austin, 85 Fed. (C. C. A. 5th

1898) 359.
2 St. Louis & O'Fallon Ry. v. United States, 279 U. S. 457 (1929).
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unregulated competition that the gigantic "trusts" had
their genesis ; and every intelligent citizen as well as every
sane economist is convinced that regulated cooperation is
every way preferable to a return to the years when preda
tory capital was seeking whom it might devour. It is,
therefore, a reasonable conclusion which Professor Robin
son draws, viz : that fields of endeavor should be set aside
for well administered Public Utilities, and that as an in
ducement to investors the sign "No Admission" should warn
trespassers from those preserves. This, of course, presup
poses public supervision as to service and rates. With these
two elements (service and rates) properly cared for, the
public should be�and usually is�content.

But despite the 27 pages which he occupies with illuminat
ing intelligence�and attractively, too,�the feeling persists
that Professor Robinson's article is notable in what it omits.
At the present time the public mind is much concerned�

deeply perturbed, in fact�by the systematic propaganda
which "public utility" has carried on through prostitution
of public school text books (not to mention similar agencies
in higher institutions of instruction) to inculcate subservi-
ance to interests financially connected with "public utility" ;
but one searches in vain for a word of criticism or even

mention of that phase of "social engineering" as an inci
dent to the record of "public utility". Surely this is "Ham
let with Hamlet left out" !

It may be that "public utility" in the United States has
experienced "a state of nerves" due to the European atti
tude of governmental absorption of "public utility" in all
its phases ; it may be that the near approach of that move
ment, as seen in the public-owned railways and electric
power plants across the Canadian border, has stirred this
sentiment of alarm to fever-heat; but surely, whether this
sentiment is well or ill founded, the reader of an extensive
article on "The Public Utility" has a reasonable ground
to look for at least a paragraph dealing with that side of
the subject which is uppermost in the public mind.

As we see it, the vice in the situation is the method of
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approach which "public utility" has adopted. It may well
be the citizen of Windsor or Toronto is not justified in

receiving electric current at a fraction of the rate paid by
his neighbor residing across the border at Detroit or Buffalo,
or that the Canadian Government is conducting its Domin
ion-owned railroads at a loss, and that the benefits in both
instances are fictitious, because smothered in the general
tax-budget.
All this is a question of computation and of honest argu

ment based upon the figures of reliable qualified accountants.
But to teach the rising youth that "public utility" as at

present administered in the United States is an unmixed

blessing and there is "no other side", is ex parte instruction
and ought not to be tolerated in any civilized community.
It is equivalent to teaching the slave to abhor freedom and
to kiss his chains. It is medicating the fountain of knowl

edge at its source.

The indignation of the public at such disclosures is well
founded. It is a gratifying quality, for it shows clearly that
the popular mind in the United States is sound at the core.

It would have added materially to the value of the article
in question here had Professor Robinson favored us with
something constructive that will tend effectually to forever

put a stop to this species of "Social Engineering".

RICHARD S. HARVEY.

Georgetown University School of Law.

A TREATISE OF THE LAW OF PATENTS FOR INVENTIONS

(6th Ed. revised and enlarged by John S. Lotsch)�by Albert H.
Walker. Baker, Voorhis & Company, New York, 1929. Two Vols.
1566 pp.

The first edition of Walker on Patents was published
forty-six years ago and during all of this time it has been
considered the standard book on the law of patents. The
5th edition published in 1917 contained 840 pages of text.
The present edition expands the text to 869 pages, each
page being considerably larger than the old edition. The
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table of cases cited has now expanded to 150 pages and the

appendix has grown so large that it makes up the entire
second volume of nearly 700 pages. In this is printed in
full all of the acts relating to patents beginning with 1790
and including the Act of March 2, 1929. In addition to

printing each of these acts separately in its individual form,
the patent laws now in force, with an index as published
by the Patent Office, have been included. There is also in
cluded a very useful list of all patent cases ever decided by
the Supreme Court together with a short statement of the
matter covered by the decision and a subject matter index
of this, covering the field very largely of the Supreme Court
Digests under the subject of patents. Another very useful

thing to the practitioner is a list by circuits of all of the
cases decided by each Circuit Court of Appeals indexed to
about fifty subjects. In as much as there is no direct right
of appeal to the Supreme Court in patent cases and many
matters have not been decided by that court it is of utmost

importance for the practitioner having a case in any United
States court to know what is the attitude of the controlling
Circuit Court of Appeals on the issues he is about to raise.
A number of helpful forms for use in patent litigation are

also included. An index of about 100 pages leads to the
appropriate portions of the text. In as much as the ref
erences in the index are to the sections of the book it would
have been helpful if the running head of the pages had car

ried the section numbers. Other mechanical aids might
have been added. It would have been helpful if the patent
laws were at least cross-referenced to the United States
Code since citations of the Code are becoming increasingly
frequent.
Our patent system is nearly 140 years old and we are

still working under the Act of 1836 with very few changes.
In view of this, it is interesting to note that in the twelve
years since the last edition of Walker there has not been
so much change as to require entirely rewriting of the text.
Two new chapters are inserted, one covering a historical
review of the origin of monopolies covering the period ex-
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tending from the Middle Ages down to our own Constitu
tion. The various sections which have heretofore been car

ried in Walker relating to design patents have been assem

bled and expanded into a new chapter. The Patent Office
has done everything it could in the way of reissuing design
patents in order to assure an inventor every opportunity to
establish his rights in the courts. The author, however,
goes out of his way to attack this procedure although it
has never been held improper by any court. He makes a

good showing with respect to statutory reissues but seems
to overlook the fact that an error may be corrected by re

issue in the absence of any statutory authority as was

clearly held by the Supreme Court as early as 1832 in the
case of Grant v. Raymond.
The entire law of patents is adequately and clearly set

out. In addition to the two new chapters inserted the au

thor has put in twenty-six new sections and a large portion
of the book has been worked over and additional cases cited.
It is unfortunate that the author has omitted to indicate
the date of the decisions he has added to the footnotes
throughout the book, a feature which has been very helpful
in the past editions.

The effect of the War on the patent system is indicated
by the treatment of the Nolan Act giving additional rights
of priority to foreigners to be availed of at the close of
the War, the right given to the Patent Office to delay is
suance of patents whose continued secrecy may be of use
in the public defense and the provision for extension of
certain patents to World War veterans.

The effect of the new equity rules on pleadings and prac
tice in patent infringement suits is set out with clarity and
the modern rules with respect to the recovery of damages
and profits are adequately treated. It probably is unfortu
nate that the author places so much emphasis and appar

ently entire approval upon the case of Moller v. Scranton
Glass Instrument Co. 19 F. (2d) 14, in which the Circuit
Court of Appeals for the 3rd circuit specifically approved
the so-called short form of bill in equity for patent infringe-
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ment. This is a practice much to be desired and from the
text one would be justified in relying upon this as an en

tirely sufficient form to use. However, since that decision
the Circuit Court of Appeals for the 2nd circuit in In

gressia v. A. C. W. Corp. 24 F. (2d) 703 has very flatly in
dicated its disapproval by insisting upon the old longer
form of bill differing very little from that employed before
the new equity rules went into effect.

The increased taxation activities of the Government in
recent years is hardly reflected in the book which adds but
little to past editions on the effect of this important sub
ject on patents. There is nothing with reference to placing
valuation on patents and their depreciation as indicated

by the Court of Claims and the Bureau of Internal Rev
enue.

The work is essential to every specialist in Patent Law
and makes an excellent reference book for the general prac
titioner as well as for the inventor and investor who wants

to know what a patent really is.

Karl Fenning.

Georgetown University School of Law.

REAL ESTATE FINANCING�by Nelson L. North, DeWitt Van

Buren and C. Elliott Smith, N. T. Prentice-Hall, Inc., New York,
1928, 630 pp.

The modern lawyer is no stranger to financing of various
enterprises. It is his province to see that the interests of
the lender of the money is fully protected, that all of the
laws have been complied with, and that the instruments by
which the security of the financing is safeguarded are well

drawn, properly executed and duly recorded. The financing
of enterprises connected with the development of real es

tate present many intricate problems and many opportuni
ties for mistakes and errors, even on the part of those who
are particularly qualified in respect to these matters. The

joint authors of this volume combine very happily a knowl
edge of real estate law, a knowledge of banking law, a knowl -
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edge of the title abstract business, a knowledge of real estate
and a knowledge of finance. Through their joint efforts a

very excellent book dealing with the different phases of

developing real estate through credit has been produced.
They have carefully pointed out the pitfalls that surround
the loaning of money upon real estate, have pointed out the
sources of the credit, and the various methods of securing
the loan upon the land itself. They have also treated very
effectively the subject of cooperative ownership which is now

receiving great study in all of the large cities. The build
ing loan also receives careful discussion. A valuable ap
pendix with comprehensive and complete forms which have
received the test of actual use, and have been found suitable,
is appended to the book and increases its usefulness many-
fold.

Joseph D. Sullivan.

Georgetown University School of Law.

WORKING MANUAL OF ORIGINAL SOURCES IN AMERICAN

GOVERNMENT (Revised and enlarged edition)�by Milton Con-
over. The Johns Hopkins Press, Baltimore, 1928, pp. 167.

This little book of one hundred and sixty-seven pages
outlines a case system for the study of politics. The plan
is the product of an inspirational mind ; its execution is the
work of a scholar of evident distinction. Here is presented
a plan and a method of study, through official and unofficial
sources, of the origins and development of American gov
ernment that should fascinate any group of college students.
Its analogy to the case method of legal studies suggests that
the course here outlined would be particularly helpful in
any college pre-legal course of study.
There are twenty topics for investigation, each present

ing a general problem with indicated subordinate problems.
Under each topic is a list of fifty definite assignments, with
suggestions for optional work. Nothing can so clearly in
dicate the scope of the book as the statement of a selected
few of these topics.
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On the Constitution, "Topic 1.�Debates on the Constitu
tion in 1787-1789. General Problem: To analyze the funda
mental factors that governed the evolution of the Constitu
tion of the United States." Assignments are taken from
Farrand's Records of the Constitutional Convention, Elliofs
Debates, Madison's Diary, and the Federalist.

On the Executive, "Topic 1.�The Presidents' Annual
Messages to the Congress. General Problem : To measure

the development of the powers and activities of the Presi
dent as indicated in the annual messages of the Presidents
to Congress since 1789."

"Topic 4.�Official Documents of International Negotia
tions Involving the United States. General Problem: To
analyze the position of the United States Government in
International Politics with particular reference to its con

tributions to the general welfare of international society."
On the Congress, "Topic 2.�The United States Statutes

at Large. General Problem : To measure the development
of the Powers of Congress as implied in various Congres
sional Statutes since 1789."

"Topic 5.�Hearings of the Committees of Congress. Gen
eral Problem: To analyze the cooperation of Executive,
Administrative, Electoral and Legislative Branches of the
National Government as exemplified in Congressional Hear
ings."
On the Judiciary, "Topic 1.�Cases argued and adjudged

in the Supreme Court of the United States. General Prob
lem: To measure the development of the Constitution of
the United States as exemplified by the decisions of the
Supreme Court."

There are topics also on State Government, Local Govern
ment, the Electorate, Political Belles-Letters, and Political
Theory. To appreciate the full possibilities of this work,
it is necessary to examine the book itself. No forward-
looking and successful instructor in the political science
field can well afford to overlook it.

ROBERT A. MAURER.

Georgetown University,
School of Law.
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