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LEGAL LIMITATIONS ON WAR MAKING

By EDWARD DUMBAULD

OUTLINE

Introductory: The function of international law as PROHIBITING,
rather than REGULATING war.

I�Survey of such prohibitions and their shortcomings.
II�Consequence of such prohibitions in conjunction with arbitration

treaties: a procedure for testing claims of self-defense.

Ill�Consequence of such prohibitions in necessitating new law reg
ulating warfare. The Capper Plan as an attempt to supply that
need.

IV�Enforcement of such prohibitions is a separate problem not con
sidered here.

THE place of law in international affairs has been mag
nified in recent years by the establishment of the Per

manent Court of International Justice, the conclusion of
numerous arbitration treaties,1 and the growing body of

legislation by treaty which results from the facilities for
international conference afforded by the functioning of the

League of Nations.2 There is an increasing tendency to

bring wider areas of international life within the domain
of law and to seek the help of lawyers rather than soldiers
in the settlement of international disputes. Some writers

carry their slogan "law, not war" so far as to suppose that
a code and a court, without more, would constitute a suf
ficient panacea for all international ills. It has thus become

1 A very useful collection of such treaties is the Systematic Survey
of Arbitration Conventions and Treaties of Mutual Security deposited
with the League of Nations, 2 ed. containing treaties down to De

cember, 1927. League of Nations Document C. 653. M. 216. 1927. V.
2 See Manley 0. Hudson, The Development of International Law

since the War, 22 Am. J. Int. Law 330; F. S. Dunn, International
Legislation, 42 Pol. Sc. Qu. 571.
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familiar to think of international law as replacing war.3
Until lately it was the fashion to think of international law
as regulating war.4 The law of nations was envisaged as

a code of chivalry applicable to international combat, and
condemning certain conduct on the part of states at war.
It was not perceived that with equal propriety international
law might condemn recourse to war itself. It will be
profitable to think of international law as prohibiting war,
and to survey the legal limitations which have been imposed
on war-making.

I
In comparison with the progress of public opinion in fa

vor of peace, the delinquency of international law in enun

ciating a public policy against war is striking. War has
been considered the ultimate and highest expression of sov

ereignty. A state might resort to war for any reason what
ever or no reason at all. Grotius and the jurist-theologians
sought to delimit the righteous causes for war, but orthodox

legal doctrine tended to ignore the effort to distinguish be
tween rightful and wrongful resort to force.5 In fact, there
could be no such thing as an illegal war. The fact of war

justified acts of violence which otherwise would have been

recognized as giving just cause for complaint. States

choosing not to participate in the conflit were bound to pre
serve an impartial neutrality and not favor one belligerent
over the other.

In general it may be said that the only legal limitations
on war before the Covenant of the League of Nations, the
Locarno Treaty and the Kellogg Pact, were to be found in
the Treaties for the Advancement of Peace negotiated by

s For an illustration of this view, see Charles Clayton Morrison,
The Outlawry of War. The contrary position is expressed by J. F.

Williams, The Place of Law in International Affairs, 7 Royal
Inst. Int. Aff. 94; and J. L. Brierly, The Function of Law in

International Relations, in Problems of Peace, 3d Series, p. 292.
4 Brierly, op. tit. p. 286. Oppenheim, International Law, 2 ed.

1912, vol. II, sec. 53.
6 Oppenheim, op. tit. vol. II, sec' 61.
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Secretary of State Bryan 6 and in certain neutralization
agreements.7 The Bryan treaties confined the ban on hos
tilities to a period of one year, during which the conciliation
commission established under the treaty was to report;
while neutralization applied only to certain small regions
of strategic importance, such as Switzerland or Belgium.
It was an altogether exceptional measure indicating by its
very name that it imports no general renunciation of war
but merely an insulation of particular territories deemed
unable to protect themselves. Moreover, it must be re

membered that there were "gaps in the Covenant". Only
a few powers were signatories of the Locarno treaties.

Except for the Bryan treaties and the Kellogg Pact, no

obligation whatever has been undertaken by the United
States to refrain from resorting to war.

An early treaty between the United States and Tripoli
signed January 3, 1797, gave promise of a different policy.
It was there provided in Art. XII 8 : "In case of any dispute
arising from the violation of any of the articles of this
treaty, no appeal shall be made to arms, nor shall war be
declared on any pretext whatever". Amicable reference
is to be made to the Dey of Algiers, who agrees to decide
the dispute justly, and the parties agree to accept his de
cision. Art. IV of the treaty signed on June 4, 1805, repeats
these provisions, requiring that the governments shall state
their grievances in writing to each other, and "the period
of 12 callendar months shall be allowed for answers to be

returned, during which time no act of hostility shall be
permitted by either party".9
The United States and New Granada undertook obliga

tions of the same sort. In Art. 31 of the treaty signed on

October 3, 1824, it was "expressly stipulated that neither
of the contracting parties will order or authorize any acts

* Collected in J. B. Scott, Treaties for the Advancement of

Peace.
7 See Fauchille, Traite de Droit int. pub. sec. 353-361.
8 2 Malloy, Treaties, Conventions, etc., 1787.
8 2 Malloy 1791.
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of reprisal, nor declare war against the other, on com

plaints of injuries or damages, until the said party consider
ing itself offended shall first have presented to the other a

statement of such injuries and satisfaction, and the same

shall have been either refused or unreasonably delayed".10
In Art. 35 of the treaty of December 12, 1846, the same

stipulations were repeated except that justice and satisfac
tion must have been "denied, in violation of the laws and of
international right".11
Agreements to seek mediation by other powers before

resort to force in case of a dispute are to be found in Art. 8
of the Treaty of 30 March, 1856, between Turkey and Aus
tria, France, Great Britain, Russia, Prussia and Sar
dinia 12 ; in Art. 12 of the General Act of the Conference of
Berlin of February 26, 1885 13 ; and in Art 2 of the Hague
Convention for the Pacific Settlement of International
Disputes of July 29, 1899,14 and October 18, 190 7.15

The Second Hague Convention of 1907 in Art. 1, pro
hibited "recourse to armed force for the recovery of con
tract debts". If the debtor state obstructed arbitration of
the claim, however, this limitation on warmakmg did not

apply.16 In Art. 1 of the Third Convention of the same

date, "The Contracting Powers recognize that hostilities
between themselves must not commence without previous
and explicit warning, in the form either of a reasoned dec
laration of war or of an ultimatum with conditional dec
laration of war".17

The Covenant of the League of Nations in articles 13

� 1 Malloy 301.
11 1 Malloy 313.
13 46 British & Foreign State Papers 12.
15 17 Hertslet's Commercial Treaties 63.
" 2 Malloy 2020.
15 2 Malloy 2228.
" 2 Malloy 2254.
17 2 Malloy 2266. For comment on this provision see M. O. Hud

son, The Duratioon of the War between the United States and

Germany, 39 Harv. L, Rev. 1022.
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and 15 contains undertakings not to resort to war against
a member complying with an arbitral award, judicial de
cision, or report of the Council. But war is not prohibited
by the Covenant in disputes where no obligation to em

ploy such methods of settlement has been accepted. The
Locarno Treaty in Art. 2 went further. Germany and

Belgium, and also Germany and France, mutually under
took in no case to attack or invade each other or resort
to war against each other.18 Parties to the general pact
for the renunciation of war, signed at Paris on August 27,
1928, declared that they condemn recourse to war for the
solution of international controversies, and renounce it as

an instrument of national policy in their relations with one

another. They agreed that the settlement of all disputes
should never be sought except by pacific means, presumably
intending to specify such means in subsequent treaties.19
This review of treaty provisions restricting the liberty

of states to resort to force shows that legal limitation on

warmaking is entirely feasible, although at present far
from complete. The League of Nations is now endeavoring
to integrate the Covenant and the Kellogg Pact in such a

way as to eliminate shortcomings existing in those instru
ments.20

II

Legal limitations on warmaking have an important con
sequence when taken in conjunction with agreements for
the obligatory arbitration or judicial settlement of legal
questions. Art. I of the general treaty of inter-American
arbitration signed at Washington on January 5, 1929 21 or

the "optional clause", Art. 36 of the Statute of the Per
manent Court of International Justice22 are examples of
such agreements.

18 54 League of Nations Treaty Series 293.
" The general Pact for the Renunciation of War, U. S. Govt. Print

ing Office, p. 2-3'.
10 Verbatim Record of the Tenth Assembly.
11 Foreign Policy Association, Information Service, No. 18, p. 325.
" Publications of the Court, series D, No. 1, p. 19-20.
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Where warmaking has been prohibited by law, the out

break of hostilities at once raises a legal question. The
task of determining whether there has been violation of
the Anti-War Pact plainly involves "the interpretation of a
treaty" or "the existence of any fact which, if established,
would constitute a breach of an international obligation".23
States which have accepted the "optional clause" or the
Washington Treaty referred to above are bound to arbi
trate such questions. If this is not done and instead fight
ing continues there is a breach of the arbitration treaty as

well as of the Anti-War Pact.

Whether or not the original dispute was suitable for ar
bitration, the parties are bound to arbitrate the question
of responsibility for the employment of force, which is a

wholly separate and independent inquiry. That this arbitra
tion may not be nugatory, good faith would seem to require
that fighting cease until the Tribunal has decided whether
the use of force is permitted or forbidden by the Anti-War
Treaty.24
In the event of hostilities between states legally bound

to refrain from war as well as to submit legal questions
to adjudication, it is for the tribunal to determine "which

of the parties has brought about a change in their peaceful
23 David Hunter Miller, The Peace Pact of Paris, p. 144. For

a symposium of comment relating to the utility of the optional clause
in this connection, see 12^ World Tomorrow 440-2.

24 It is therefore desirable that international tribunals be vested
with powers to indicate interim measures and prevent mobilization.
See 40 Int. Journal of Ethics 98-9. The practice of appointing a

commission of disinterested military officials to supervise suspension
of hostilities and withdrawal of troops is very helpful. League of

Nations, Official Journal, 1925, p. 1383-6. The provisions of a well-
drafted arbitration treaty will often suffice not only to determine

responsibility for the outbreak of hostilities but to settle the original
controversy on its merits and prevent military activity in the interim
as well. The latter tasks, however, will frequently call for measures

of a diplomatic and political rather than purely legal character. See
the steps taken by Secretary of State Stimson to prevent disregard of
the Kellogg Pact during the Russo-Chinese dispute. New York Times,
Tuesday, December 3, 1929.
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relations." 25 The combined effect of the obligation not to

resort to war and the obligation to arbitrate legal questions
is to furnish a definite procedure for determining the legal
ity or illegality of any particular war and testing the legiti
macy of any claims of self-defense that may be advanced.

Ill

Legal limitations on warmaking have a further impor
tant consequence. International law may regulate warfare

differently, now that it has prohibited warmaking. The

rules which applied to war which did not infringe any in

ternational obligation do not furnish precedent for the con

duct of war where belligerents have resorted to force in

breach of their legal obligations. War undertaken in con

travention of a legal prohibition is a new kind of war, ne

cessarily unknown to the law prior to such prohibition.
Naturally that law could have made no provision for it.
The resolution of Senator Capper takes account of this

legal situation. Although primarily a declaration of policy
on the part of the United States denying governmental pro
tection to persons who furnish articles for use in war to
states violating the Kellogg-Briand peace pact, it contem
plates treaties with other nations enunciating the same pol
icy. Precedent for such treaties is to be found in the
treaties of the United States with New Granada, pre
viously referred to, providing that "if any one or more

of the citizens of either party shall infringe any of the
articles of this treaty, such citizens shall be held personally
responsible for the same, and the harmony and good cor

respondence between the two nations shall not be inter
rupted thereby, each party engaging in no way to protect
the offender, or sanction such violation".

New international law to govern warfare carried on in
violation of international obligations is inevitable. The

society of states must, either affirm that existing rules shall
be applied in Procrustean fashion to the novel situation,
or formulate amendments dictated by modern needs. Pro
fessor Hyde assumes that notwithstanding changed con-
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ditions the traditional regulations respecting neutrality re

main binding, and hence advocates their modification by
international legislation substantially similar to the Capper
proposal.26 Explicit agreements of that sort are indeed
desirable, in order to forestall any contention that the old
law is controlling, or any misunderstanding as to what the
new standard prescribes.
The Capper resolution in its present form perhaps does

not sufficiently take account of the first consequence of legal
limitation on warmaking discussed above. When nations
have specified that a particular tribunal shall have juris
diction to determine whether they are observing their cov

enants of peace, its decision, authoritative for the parties
most directly concerned, ought to be acceptable to the
United States. Only with respect to countries which have
simply contracted to refrain from war, without agreeing
upon definite procedure to ascertain whether they are keep
ing their promise, should the President be burdened with
the duty of deciding that question. But even the Capper
plan as it stands imposes upon our chief executive no

greater task than he habitually performs each time he
makes complaint that any treaty to which the United States
is a party has been infringed.
The time is ripe for definite recognition in one way or

another that an agressor nation which resorts to war in
the fact of a legal prohibition is not entitled as a belligerent
to the same rights and privileges as nations which without
violating international obligations take up arms in order to
resist attack.

IV

The enforcement of legal limitations on warmaking is a

25 This language was employed in the second stipulation of the
Protocol signed by Bolivia and Paraguay at Washington on January
3, 1929, during the course of their recent dispute, as denning the
function of the commission to be set up under the Protocol. The ninth
stipulation made it clear that the boundary controversy on its merits
was not to be considered. The eighth stipulation provided for interim
measures.
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separate problem which will not be discussed here except
to say that the Capper proposal facilitates such enforce
ment.

Traditional distaste for military matters keeps the United
States from promising to protect other countries against
wrongful attack.27 This shortcoming is relatively unim

portant, since those nations have concerted measures of
mutual assistance inter se. (These would operate against
the United States if it should disregard its promise of non-

aggression, although such a contingency is rendered un

likely by the very predilection for peace which prevents the
United States from co-operating in coercive sanctions against
peace-breakers.) But action taken by other states might
prove useless if the United States did not acquiesce. The

Capper plan 28 is an assurance that the United States will
not hinder the efforts of other nations to enforce observ
ance of the peace pact which this country sponsored.

"7 Foreign Affairs 630. The Kellogg Pact itself certainly pre
scribes no new standards for the conduct of hostilities. But its ex

istence attaches a new quality to war waged in spite of its pro
visions. International custom may fasten upon war so stigmatized
legal consequences entirely different from those prescribed by the
traditional rules of war, notwithstanding the failure of the Pact itself
to provide for such consequences. The legal precepts regulating bel

ligerency and neutrality possess no greater sanctity or wider ap
plicability than any other part of the law of nations.

27 J. T. Shotwell, in Current History, XXIX, p. 179.
28 For the text of the Capper Resolution see New York Times,

February 11, 1929.



THE ORIGIN OF EQUITY*
By CHARLES A. KEIGWIN

The Parliament and the New Council. Thus far the

King's Council has been spoken of as a continuous and

unchanging organization, identical in composition and
function with the original Curia Regis, save so far as its

judicial activities had been enlarged. Such conception is
at least substantially correct so long as regard is had to
the period of two hundred years immediately following the

Conquest, there being in that time no material alteration in
the character of the Council's membership on in the place
of that body in the scheme of the constitution.

In the latter half of the thirteenth century the Council
was enlarged by the addition of knights representing the
counties and by the subsequent accession of members elected
by the boroughs, who gave effect to the sentiments of the
middle classes. So commenced what became known as the
Parliament. Although this institution eventually evolved
into a distinctly legislative body, during the first three or

four generations after the changes mentioned began the

enlarged assembly was not distinguished from the old

Council, the terms Council and Parliament being used in

terchangeably. The character of the Council as a court
continued as a feature of Parliament; indeed the legisla
tive function, when it was exercised, was hardly differen
tiated from that of adjudication in litigated cases. The
parliamentary body, like the former Council, exercised a

supervision over the administration of the law by the courts
of first instance, and would on occasions reverse their
judgments or modify them in the manner which has been
mentioned as being (in a general way) the exercise of an
equitable jurisdiction.
At the same time, the increased membership of the old

Council made it less suited to advise the King in a personal
and intimate way, and the new Parliament was for the

* Continued from the last number of this publication; (Nov., 1929)
18 Georgetown Law Journal 15.
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same reason (and others) not adapted to administrative
and judicial functions. Soon, therefore, the sovereign began
to select from the barons, the clergy and the officials most
conversant with the royal court a number of advisers and
confidential agents who were sympathetic with his policies
and would give him more satisfactory counsel and cooper
ation than could be had from the larger and more mis
cellaneous assembly. In this way there supervened a new

Council, which was in its constitution and its purpose dif
ferent both from the original Curia Regis and the later
Parliament, and which became known by the old name of
the King's Council, or more distinctively as the Privy Coun
cil or the Select Council.

Some such novel institution appears early in the four
teenth century, when the Parliament had become established
as a representative assembly and too large for private con

sultation ; and before the end of that century the new Coun
cil, composed of officials associated with the royal adminis
tration, was quite distinctly defined and recognised as an

organ of the state. During the same period the Parliament
acquired more and more a purely legislative character and
divided into two chambers, the House of Lords and the
House of Commons.

Occasions for Extraordinary Relief. The discretionary
authority to control the administration of the law and to
make special orders for cases out of the ordinary, which
was originally vested in the Curia Regis and afterwards ex

ercised by the Parliament as successor to the old Council,
was in theory founded upon the duty of the sovereign to
insure justice to all his subjects. Agreeably to the same

theory, the like authority was to an ever-increasing extent
asserted by the new Council as more directly representing
the personality of the King and as the most appropriate
agency to assist him in the discharge of the royal duty.
Accordingly, from the beginning of the fourteenth until
near the end of the fifteenth century, the conduct of the
courts was controlled and the administration of the law
was supplemented and moderated by both the Parliament
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and the Privy Council. During this period the two or

ganisations mentioned became steadily more distinct in

identity and function; and the extraordinary jurisdiction
which they exercised over the courts was sometimes con

current, occasionally conflicting, and never very positively
defined, there being always a more or less debatable border
land between the rightful province of the royal cabinet and
that of the popular assembly.
A constantly augmenting number of applications for

remedies not obtainable in the regular course of the law
was presented, sometimes to the King in person, sometimes
to the Parliament, afterwards more often to the Council,
and latterly to various officials of high station and great
influence, particularly to the Chancellor. These petitions
sought from the reserved fund of general justice, which
remained in the Crown and its ministries, multifarious
forms of relief which the law courts were, for one reason

or another, unable to afford. Some of such appeals prayed
for a special exercise of the law-making power to meet the
needs or to further the purposes of individuals, and re

quested enactments identical in nature with the private
statutes which are still solicited from legislatures of the
present time. So far as these applications related to liti
gated matters, most of them embodied complaints that the
course of the law in the courts was obstructed or perverted
by violence, fraud or corruption so that justice could not
be had from the judges, and it was requested that the King
or his ministers would directly exercise the royal preroga
tive to insure the rights of the subject. In many instances
such exercise of the reserved royal authority was shown
to be necessary because the subject matter sought to be
litigated lay wholly without the scope of the common law
as that law had then been developed. Thus, according to
the early doctrine of venue, the common law courts could
not take cognisance of any transactions occurring without
the realm, and for this (and other) reasons all matters
of maritime nature were beyond the jurisdiction of those
courts; and there were some additional cases in which on

various accounts the ordinary tribunals could afford no
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relief, as in complaints of harm done by witchcraft. In
still other cases it appeared that the existing law fell short
of the requisite remedy by reason of limitations inherent
in the common law itself or because of the procedure neces

sarily followed by the law courts ; thus in 1381 an order of
the Council provided for the reproduction of certain deeds
which had been lost or destroyed, a species of relief not
within the compass of the common law and one for which
the legal processes afforded no means.

Lady Audley's Case. A case arising during the period
now in contemplation, and adjudged in the year 1361, af
fords an illuminating instance of certain conditions for
which the equitable authority of the Parliament and the
Council was involved, and also exemplifies the theory and
the mode applied by those bodies in providing for predica
ments outside the usual course of the law.

Upon the marriage of ' the younger Lord Audley, his
father covenanted to settle certain lands to the use of the
spouses and their issue. After some years the elder Audley
had omitted and now refused to convey the lands, which
was greatly to the prejudice of the wife and her children.
The law, of course, supplied in such a case a remedy by
an action for breach of covenant. But that action was

unavailable to Lady Audley and inadequate to her needs
for two reasons: a married woman could not sue at law
without the joinder of her husband, and in this case the
husband was not willing to sue his father; and even had
the action been brought, the only redress which a cour{
of law was competent to afford was an award of monej?
damages for the breach of the covenant, which money would
be the property of the husband and very possibly not at^
all benefit the wife or her children. Therefore Lady Audley
presented to the King in Parliament a petition praying
for relief that should be efficacious. The King summoned
the elder Audley to appear before the Chancellor, the Treas

urer, the justices of the law courts and some other dig
nitaries who are called sages, and the facts being made to

appear, it was decreed, apparently as the act of the Coun-
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cil, that the father should perform his covenant by making
conveyance of the lands promised to the uses specified.
Exercise of Equitable Authority. Upon grounds such as

those just mentioned, the Parliament and the later de

veloping Council would make statutes, orders, judgments
and decrees to meet the novel or exceptional exigencies pre
sented. Sometimes a wholly new law was enacted. Some
times the meagerness of the actual law was supplemented
by a judicial act which had the effect of special legislation,
and which might serve as a precedent for the permanent
expansion of the legal system. Occasionally, where exist
ing remedies appeared inadequate, an additional form of
action was -established. Where justice was obstructed by
powerful or corrupt combinations, a case would be re

ferred for judgment to some designated official of the court,
usually the Chancellor. Again, by special order a particu
lar piece of litigation would be excepted from the general
rules of the common law and a form of relief afforded
which the procedure of the courts prevented them from
giving. And in some instances, from motives not always
appearing, the Parliament or (more often) the Privy Coun
cil would, more or less arbitrarily, upset the judgment of
a law court or supersede the course of a litigation in the
ordinary tribunals, a practice which provoked frequent pro
test, since the common law had acquired in public estima
tion something like sacrosanctity.
Not all of such actions would come within our contem

porary conception of equity jurisdiction. But underlying
all the instances stated is the assumption that somewhere
in the state must exist an authority to afford suppletory
relief in cases wherein the remedy afforded by the law is
for some reason inadequate to the demands of justice, pub
lic policy or sound morality ; and this, as we shall see, is the
fundamental postulate of modern equity. And the jurisdic
tion to apply this principle may, with sufficient accuracy for
the present purpose, be called equitable.
This equitable jurisdiction, originally residing in the

Curia Regis, and by that body reserved from the grant of
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power to the common law courts, came in the course of
devolution described to be vested in the Parliament and
afterward, more and more exclusively, in the later or Privy
Council. And we are now to see how the same jurisdic
tion, somewhat curtailed in extent and modified in form,
devolved upon the Court of Chancery.
The Chancellor and His Court. The office of Chancellor

is of very ancient origin, and in the English Constitution
has always been of great dignity and influence. By the
middle of the thirteenth century, or a little later, the Chan
cellor was the most important functionary of the royal
court. At that time, as theretofore and until the Reforma
tion, the incumbent of that office was almost always an

ecclesiastic of high preferment, usually a bishop, often an

archbishop, very likely to be the spiritual adviser of the
King and therefore deemed (more or less truly) to be the
keeper of the royal conscience. At most periods he was

actually the King's most confidential counsellor and inti
mately conversant with all affairs affecting the Crown. By
virtue of his office the Chancellor had in his manual pos
session the Great Seal of the realm, by which all writings
expressive of the royal will were authenticated. The de
partment which he directed was called the Chancery; and
this was the great secretarial bureau of the government,
where a large force of clerks and skilled officials conducted
all the correspondence of the administration, composed the
documents requisite in the business of the state and pre
served the archives of the kingdom. After the establish
ment of the common law courts, the writs by which actions
were instituted therein were issued from this office, every
such writ being (in theory at least) a warrant emanating
from the King, who was for that purpose represented by the
Chancellor.

In addition, about the period last mentioned, the Chan
cellor had become himself a judge and held a court of his_
own at the Chancery. This was originally a court exclusively
of law; and throughout its history the Court of Chancery,
though in later times predominantly a court of equity, had
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its common law side, called the Latin side because there
the proceedings were recorded in the language used by
the other law courts, whereas the action as a court of equity
was conducted in French or (later) in English. The legal
jurisdiction of the Chancery originated partly in the Chan
cellor's character as the closest representative of the King
and partly from his custody of the records. His court en
tertained applications for redress against wrongful acts of
the Crown or royal officers, and had cognisance in cases

of scire faeias and like proceedings founded upon matters
of record enrolled and preserved in the Chancery.
The Chancellor's Advisory Function. Such applications

for extraordinary relief as have been described were soon

too numerous to be adequately considered by the King, by
the Parliament or by the Council. As early as the year
1280, an ordinance of Edward I. recites that the business
of Parliament is obstructed by petitions for the royal as
sistance and directs that such of them as touch the seal
be presented in the first instance to the Chancellor and
that others be referred, according to their nature, to the
judges or other functionaries. The same ordinance pro
vides that, where the needs of the petitioners "be so great
or so much of grace" that the officials designated cannot
act without the King, the officials shall consult the sover

eign. The matters of grace here contemplated doubtless
included things requiring the exercise of the royal prerog
ative, such as the granting of pardons, dignities and es

tates; but among the matters of grace were presumably
intended cases calling for that discretion to amplify or

modify the law which was in nature largely legislative.
And, while the Chancellor was only one of several officers
designated to relieve the King and the Parliament of such
matters, the character of the Chancellor and the nature of
his office attracted to him a disproportionate share of the
advisory duty in the discretionary affairs of the Crown.

In the year 1347 an order quite similar in effect to that
of Edward I. was made by Edward III. This later ordi
nance directed that all matters "relating to the common law
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or to the special grace of the King" should be first presented
to the Chancellor and be by him, after consideration, laid
before the King. By this time both the Parliament and
the Council had become much in the habit of referring liti
gated matters calling for discretionary action to the Chan

cellor, at first for his advice, and latterly for final action by
him. As that officer had already a court for the adjudica
tion of certain cases at common law, it was natural (if not
inevitable) that his action upon the business thus referred
to him should take on a judicial character. Accordingly,
early in the reign of Richard II. (1377-1399), if not before,
the Court of Chancery instituted the practice of sending
for the parties concerned in the causes for which equitable
relief was sought and of making orders for the disposition
of such controversies.

As this practice became established by frequent use, per
sons desiring special remedies would address their applica
tions for relief directly to the Chancellor, who would act

upon them with the implied authority of the Council. Be
cause in some instances such action was invoked upon false

representations, a statute of 1394 (17 Rich. 2) empowered
the Chancellor to give damages against complainants when
their suggestions were found to be untrue. By this enact
ment the status of the Chancery as a court for adjudication
in equity was recognized.

Equitable Jurisdiction Devolved Upon the Chancellor.
Thus, in the latter half of the"fourteenth century, the Chan
cellor in his court at the Chancery acquired a certain ju
dicial authority in controversies involving equitable con

siderations. As yet that officer and that court were only
the organs utilised by the Council for the exercise of its
supervisory power over the administration of the law, and
for more than one hundred years after the Chancellor began
to administer equity his action was, in theory at least, the
action of the Council and his decrees purported to be made
in the name and on behalf of that body.
The natural tendency of such conditions was toward the

assumption by the Chancellor of an independent authority.
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During the Wars of the Roses (1455-1485) the general
disorganisation of the government involved a virtual desue
tude of the Council's control over the courts and left the

Chancellor the only de facto administrator of equitable
jurisdiction. It became therefore more and more the prac
tice to apply directly to him for such relief as had formerly
been sought from the King and the Council and for him to

supply extraordinary remedies on his own account. In the

year 1474 the Chancellor made a decree upon his own au

thority; and after that date such decrees became at first

frequent and then regular. After 1485 the Tudor policy
was to establish a strong central government and inciden

tally to strengthen the position of the Chancellor and the
Court of Chancery as organs well adapted to promote the

purposes of the Crown. With the backing of the new dy
nasty, therefore, the Chancellor shortly became in his ju
dicial character independent of the Council, and the general
jurisdiction in cases (Jailing for equitable relief became
vested in the Court of Chancery as the repository of that
reserve of justice which had not been committed to the

ordinary courts.

Growth of the Common Law. In the meantime the com

mon law courts had been for some three hundred years

(1178-1485) elaborating and expanding that portion of the
national jurisprudence which was committed to them. This
work was done with so much of wisdom and ability and
with such success that the jurisdiction of those courts ac

quired an extent and an authority not contemplated at the
institution of the benches. So early indeed as the middle
of the fourteenth century, and in a considerable degree even

before that time, the legal system which was in building by
the three common law courts had become the well-estab
lished and generally controlling law of the land for all
affairs within its intended scope, that is to say, for all the
usual matters of tort, contract and property.
This remarkable result was owing -primarily to the fact

that the common law courts were manned by professional
judges, who gave their lives to the study of the law, whilf
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the rival courts were either mere popular assemblages, en
forcing an uncertain customary law in turbulent and in
definite fashion, or else were the rough and ready judg
ment seats of feudal or manorial magnates whose notions
of legal doctrine were vague and whose conceptions of the

judicial function were very crude. The royal judges
framed their judgments with reference to principles, and

by their policy of adhering to the precedents so established
they imparted to their system a consistency and a stability
which contrasted advantageously with the loose and law
less adjudications of the less orderly tribunals. These
judges were, moreover, as a class, the most learned and
the most advanced jurists of Europe. At the beginning
most of them were of clerical status, and afterward all
of them were men of liberal culture ; they had at their com
mand the wealth of the old imperial jurisprudence and of
the contemporary ecclesiastical law, upon both of which
they drew freely where local institutions fell short or when
the occasion seemed otherwise opportune. The result was
that the ordinary law of England matured faster and be
came more civilised than that of the Continental countries ;
and of the work done by the common law courts in their
first hundred years it is said : "If we could look at western
Europe in year 1272, perhaps the characteristic of English
law which would seem the most prominent would be its

precocity. Its substance was, to say the least, as modern
and enlightened as was that of the systems with which it
could profitably be compared. It had suppressed some ar

chaisms which might still be found in France or at any
rate in Germany. It knew nothing of the wergild save as

a trait of Welsh barbarism; at the Pope's bidding it had
abolished the ordeal; it was rapidly confining the judicial
combat and the oath with oath-helpers within very narrow

limits:" 1 P. & M. 224.

The Improved Procedure of the Courts. As is suggested
in the passage just set out, an improved procedure was the
most effective weapon of the common law courts in their

long battle for business with the great interests struggling
to retain their constitutional prerogative of judicature. The
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ancestral modes of proof, originating at a primitive stage
of culture, were essentially appeals to the supernatural;
and these, together with the modes of thought to which they
owed their origin, were becoming anachronistic. Early in
the history of the royal courts, trial by jury was adopted
by them as a substitute for the older methods of fact-find

ing, which lingered long in the less advanced tribunals of
the provinces. Although the jury was not for several cen
turies such as we now know it, and although the institution
was not at first popular, it was established by "a dead uplift
of royal power"; and after experience had proved the ad

vantage of the new means of trial, it obtained popular ap
proval and contributed largely to the general preference
for the King's courts.

Although the older modes of proof were not at once, or
for a long time, altogether discarded, the common law

judges discouraged them and succeeded in reducing their
use to a narrow compass. These changes in the forms of
trial necessitated the formulation of rules of evidence more

accordant with reason than were the inherited super

stitions, and developed a method of pleading adapted to

the new practice. Such advances added to the popularity of
the King's justice and created in the public mind a senti
ment which in time amounted to something very like ven

eration for the common law.

Established Authority of the Common Law. In this way,

by long usage and general acceptance, the common law ac

quired an intrinsic validity and a self-sufficiency which
.made it of controlling authority within the field which it
covered. As this system expanded and crystallised and

proved increasingly acceptable to the people, the judges
whose work it was conceived higher notions of their own

inherent authority and eventually, about the middle of the
fourteenth century, they asserted for themselves an inde

pendence of the higher tribunals in all matters within the
customary jurisdiction of the common law courts. In this
attitude the judges were supported by public sentiment,
which had come to regard the principles and practice of
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the common law courts as the established law of the land
and as a treasured heritage of the English people. In the

year 1328 and during the period of forty years next en

suing, at least five statutes were enacted to restrain the
King and the Council from exercising, in the assertion of
an equitable power of supervision, control over the regular
administration of the common law by the ordinary courts.
And more than once in the fourteenth and fifteenth cen

turies the representatives of the Commons protested
against the modification of common law principles and the
displacement of the usual legal procedure by the Council
and the Chancellor, whose interference upon equitable
grounds with the operation of the settled law was resented
as an infringement upon popular rights.
Limitations of the Common Law. Although the common

law as enforced by the three courts of law thus acquired
an independent validity so far as it went, and came to be

accepted as of controlling authority within the field which
it covered, that field was intentionally and effectively lim
ited. The jurisdiction of the law courts had its bounds,
and the body of jurisprudence which they administered
could not be developed beyond the ambit chalked out for
the common law by the paramount powers of the state.

The conception of a single system of courts administer
ing the whole law of the nation was foreign to the po
litical theories and the actual polity of the period now in

contemplation. In point of fact, the courts of common law
were but a fraction of the judicial organization, and such

jurisdiction as they had was acquired only by a long strug
gle with adverse rights of judicature and was taken over

only by slow and cautious degrees. Alongside of the royal
courts, and competing sharply with them for business, were
the old local, feudal, manorial and other franchise courts;
and after these ancestral tribunals had been reduced to

comparative insignificance, there remained the courts of
the Church, which for several centuries monopolised a con

siderable amount of litigation. Until a quite recent date
there was never a time in the history of the English law
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when there was but one body of jurisprudence, or when
the whole law was administered by a single system of
courts.
Even within the domain occupied by the King's justice,

and when the law of the royal courts had accomplished its
paramountcy and become virtually exclusive of local law,
the common law courts did not have a jurisdiction coexten
sive with the judicial powers of the Crown. To confer upon
those courts all the authority of the constituent Council
would have been, as has appeared, at variance with the pur
pose for which the benches were instituted and in deroga
tion of constitutional principle. And actually, as has been
suggested and will at a later point of this narrative more

distinctly develop, the jurisdiction committed to the law
courts was quite sharply denned and quite severely limited.
It was not intended that the tribunals elaborating the com

mon law should afford a remedy for the infringement of
every right; and those courts were not allowed to exercise
the full measure of judicial authority because omni-com-
petency was contrary to the policy of the time.

Scope of the Common Law. In the first place, the juris
diction of the law courts was, by the very theory of their
constitution, limited to a few'and strictly defined subjects.
At the beginning the benches were hardly (if at all) more

than fact-finding commissions, designed to relieve the larger
court of the details incident to adjudication; and if the
judges undertook to express opinions upon the law and the

proper decision of a cause, that was only by way of recom
mendation for the judgment of the Council. Even after
the benches had acquired a judicial status, they were still
in theory, and for a century or two more or less in prac
tice, but subordinate agencies of the Curia, the Parliament
or the later Council, which successively possessed the para
mount authority to declare what should be the law and
how, in general or in an individual instance, it should
operate. The law courts, therefore, had only such jurisdic
tion as was entrusted to them from above, and the common

law had only such scope as the governing body of the state
saw fit to allow it.
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Of the whole body of the kingdom's jurisprudence a very

considerable portion was beyond the boundaries fixed for

the functions of the common law courts. So far as the
administration of justice required the exercise of discretion
to modify the law or to control its operation, the authority
in that regard was, as has been seen, reserved to the Coun
cil. To the courts of the Church was committed a very

large extent of exclusive jurisdiction, which comprehended,
among other things, almost (or quite) the whole law relat

ing to matters testamentary and matrimonial, such as wills,
intestate succession, legitimacy, the rights and liabilities
of-executors and administrators, and titles to chattels given
or promised in consideration of marriage. In addition, ac
tions for defamation and other actions which are now con

sidered as within the common law were until a compara
tively modern time ordinarily left to the ecclesiastical
courts. Causes of maritime origin were retained by the
Council until the year 1357, when a court of admiralty was

established, with a jurisdiction in such matters which was

exclusive of the common law jurisdiction. Indeed, all
causes of action originating without the realm were, until
a rather late period, beyond the cognisance of the law
courts, since the original theory of trial by jury so lim
ited the venue that those courts could not try a case unless
it arose in an English county. Moreover, the actual juris
diction of the common law was at first largely, and after
wards in a decreasing extent, restrained by the existence
and activity of the old local courts, which adjudged actions
in debt, detinue, covenant and trespass, and in some coun

ties enforced parol promises, which were not actionable in
the common law courts until the sixteenth century.
The cases committed to the common law courts were,

therefore, only those usually arising in the common af
fairs of the people; and the common law itself was in its
scope confined to such things as more often occur in every
day life, ad ea quae frequentius accidunt. This jurisdic
tion extended to, and in general did not go beyond, such
things as the devolution of title to real and personal prop-
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erty, breaches of contractual obligation, and the commission
of wrongs; and the common law was recognised as right
fully embracing such law as, at any given time, there was

relating to property, contract, tort and crime.

Simplicity of Legal Matters. Such branches of the law
as those last mentioned would, in general, admit only of
controversies simple in nature and not often of complex
content. The question might be, is A the eldest son of M,
or did B enfeoff N? or did C sell and deliver certain wool
to X? or did Y trespass upon the land of D? Cases of
this character could well be left to a subordinate tribunal
for ascertainment of the facts, and it was this class of
cases which made at least the substance of the business
done by the common law courts.

The limitation of that business was made more stringent
by the adoption of trial by jury for the determination of

disputed facts. The jury was, to a greater or less extent,
used by the law courts from an early time in their his
tory, and by the middle of the thirteenth century it was
the well-established feature of their procedure in all civil
cases. Now, jury trial is in its nature adapted only to cases

of simple content; and in the century last mentioned and
for several hundred years thereafter, the cases tried by
jurors of the period must be such as were free of compli
cating circumstances and were composed of readily appre
hensible elements, which could be grasped and understood

by men who were not only altogether unlettered but of
undeveloped intelligence and slow-moving minds. More

over, a case put to a jury must be capable of being re

duced to a simple controlling issue of fact, the decision of
which shall determine the event of the controversy, and
that must be an issue admitting of categorical answer; the
verdict can be only yes or no, for the plaintiff or for the
defendant.

For the same reason, and perhaps for others equally
cogent, a common law court could entertain no controversy
involving more than two parties or two adverse interests.
A categorical verdict might say whether or not A had con-
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veyed the farm to X, or whether B had wrongfully taken
the horse of Y. But if L or M alleged facts which im

pugned the title of A, or asserted a paramount right to
the possession of the horse, the questions so raised were

not possible of litigation in a cause producing only a single
issue between the parties to the record. So if A should
lend money to L, for whose engagement M should become
surety, and the debt should not be paid, a court of law
might grant A a judgment against L or M or both; but
such a court could not, in an action to recover the original
loan, determine the rights of L and M as between them
selves. The jurisdiction of the common law courts was

therefore confined to two-sided controversies; there might
be an action by A against X, or by A, B and C, if jointly
entitled, against X, Y and Z, if jointly liable; but interests
incidentally affected by the bilateral litigation were beyond
the faculties of such courts.
The Fixity of Legal Rules. As the matters committed to

the common law courts were circumscribed in compass and
of simple constitution, so the law which those courts were

called upon to declare was of limited extent and not greatly
diversified in content. The cases presented to the judges
being only those of common occurrence and similar fea
tures, the business of the courts was largely of a routine
character, and the legal doctrines applicable to such busi
ness may for usual purposes be formulated in precise prin
ciples of general validity. Everybody will agree that debts
ought to be paid and trespasses compensated, that valid
contracts should be enforced and property awarded to its
rightful owner. And at the period now in contemplation
these ethical abstractions were embodied in practical rules
of adjudication which seemed of equally obvious justice, and
which it was thought should be applied, in ordinary litiga
tion at least, without exception or qualification. Thus, it
was deemed necessary that a livery of seisin should vest in
the grantee a title of unquestionable validity, that an obliga
tion under seal should be conclusive evidence of the debt
expressed, and that a contract solemnly sealed was justly
enforceable according to the terms as written.
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In the nature of such things, indeed, it is important that
the principles governing them be certain and of general
application: the common business of life cannot well be
carried on unless controlled and made secure by fixed and
definite rules of law. Accordingly, the common law as de

veloped in the law courts tended to become a body of cer
tain rules and fixed canons of decision, which were intended
to serve the general needs of society, and to effect justice
in the usual transactions, these rules and canons being
adapted to the cases which most frequently occur.

The Nature of Legal Title. Other considerations, of more

general nature and not peculiarly applying to the business
of the common law courts, operated even more definite and
more stringent limitations upon their jurisdiction. The
character of the authority committed to those courts, to
gether with the characteristic features of their procedure,
rendered it necessary for them to confine their adjudica
tions to questions of actual, or legal, ownership, and ex

cluded considerations concerning ulterior questions of right
ful ownership which might possibly affect the title to prop
erty or the right to relief.

There is an intrinsic difference, and a very practical one,
between the right in morals to own a thing and the actual

ownership or available title in the thing. If I agree for

a valid consideration to sell and deliver to you ten barrels
of flour tomorrow, when tomorrow comes you are, as a

matter of morality, entitled to have and to own the goods;
but unless something be done, additional to the agreement,
such as delivery or designation of the articles, you will
have no flour which you can call yours or use for your
own benefit. So if you buy a house, pay for it and take

possession, you ought, in the ethical aspect of the case, to
have the secure and undisturbed enjoyment of your pur
chase. In the actual conditions of society, however, as

they have always existed, your right to the property is
precarious and your ownership imperfect until you procure
the performance of some fact external to the contract of
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sale, such as the execution of a deed, which shall create
evidence showing the transfer of title.

In all ages, therefore, the conveyance of property from
one living person to another has, to a greater or less ex

tent, been effected by means of certain conventional acts,
often of merely symbolic nature, which are extrinsic and
additional to the negotiation whereby the transfer of title
is agreed upon, and which are intended to signalise the
consummation of the agreement to convey and to afford
visible and provable indicia of its result. In the earlier

stages of civilisation such acts, collateral to the mental fact
of agreement between the parties, are more elaborate and
of a more, distinctly ceremonial character than in later

times, the law and the popular conceptions of primitive
society attaching much importance to the formal features
of such affairs. In modern usage the symbolic requisites
have become more simple, and in respect of some sales have
been altogether dispensed with, and in others required only
in certain cases denned by custom or by statute. Thus in
the early English law the conveyance of title to land was

effected by livery of seisin, an act essentially formal and
predominantly symbolic. In present practice the same thing
is done by execution and delivery of a deed, which also is
a symbol intended for evidence of what exists in the minds
of the parties. So the sale of personal property, which at
various former times required more or less of ceremony,
is now in general accomplished by the mere expression of
mutual consent, although in certain cases some writing
or other act is still requisite to make the transfer of title
available to the buyer.
Otherwise than by contract, title to real or personal

property may be acquired by succession to a deceased
owner, by a will, by marriage, by a forfeiture of the former

title, and in some other cases by the like operation of facts
extrinsic to the property and external to the minds of the

persons concerned. In all such instances, as in those before

mentioned, the vesting of title in the new owner is sig
nalised by some objective fact, which is open to observa-
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tion and capable of being proved by autoptic evidence, the
livery of seisin, the deed, the will, the death or the mar

riage, the act which works a forfeiture, the physical trans
fer of the goods.
The Purpose of Legal Titles. Of course, the very purpose

of such forms and symbols as have been mentioned, and
of written instruments and other material means of evi

dence, is to create in the grantee of property a title which
can be made available by proof of a physical fact, and to
clothe that title with external insignia of intrinsic right
fulness. The objective fact is distinct from the anterior

subjective conditions which consummated in the convey
ance ; but the material thing is an outward and visible sign
which imports the validity, the efficacy and the integrity of
the transaction accomplished in the minds of the parties.
The deed transferring to you the title to your house is

something different from and additional to the negotiation
by which the property was purchased; but the document
carries a conventional significance of mental processes re

sulting in an honest and effective contract, and the very
value of the deed lies in the fact that it affords visible evi
dence of rightful ownership and dispenses with proof of
the precedent matters which render the ownership right
ful. In like manner a written instrument of some other
form may be evidence of some other kind of right, of a

contract or an obligation; and the usefulness of such an

instrument consists in its leaving no need to prove the
mental processes and verbal expressions by which the
agreement was reached or to vindicate the original validity
of the obligation.

We could hardly conduct the common business of life if
we were perpetually obliged to account for our possession
of property by proving that it was honestly acquired, to
establish the intrinsic validity of our titles afresh at every
disposal of our belongings, and to defend our ownership
against every possible question concerning the way in which
it originated. And it would not be suggested that a person

occupying a house under an oral contract of purchase ought
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to be in as good case as if he had a deed, or that a nego

tiable instrument should be no more effective security for a
debt than a book account or a verbal promise to pay.

As deeds, other written instruments and like evidentiary
facts collateral to the creation of titles are thus intended
to serve the purposes most often occurring in human ex

perience, so the courts commissioned to deal with man

kind's more frequent affairs, of necessity, give effect to
these formal and visible evidences of title. Indeed, to pro
cure documentary or other physical proof of title would
be but little useful if the instrument were not accepted by
courts of law as demonstrative of rightful ownership.
Hence the rights which are signified by livery of seisin and
other such symbolic performances, by deeds and other
formal writings, because known as legal rights, or rights
available at law; and a legal title was, and today is, one

clothed with the conventional vesture which affords assur

ance of intrinsic validity.
The Effect of Legal Titles at Law. Such considerations

as those last suggested necessarily narrowed the jurisdic
tion of the common law courts operating in the fourteenth
and subsequent centuries. The judges, being desputised to
administer the law relating to the common course of.affairs,
and only the law, were bound to declare the law as they
found it and to concern themselves exclusively with mat
ters legal in their nature and having legal effect. For one

of these courts the only possible question was, not who

ought to own the property or to have the benefit of a con

tract, but who has the right which is recognised and made
available by the law. Accordingly, the law judges accorded
validity only to those titles which were invested with the
formal insignia of completeness and the objective evidence
of intrinsic virtue, such as the livery of seisin, the seal,
the duly accredited parchment; and all questions of right
ful ownership which turned upon subjective conditions an

terior to the perfection of the legal title were beyond
the domain allotted to the common law courts. And the
common law itself, however expanded in judicial develop-
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ment, was by its very nature and purpose limited in its

operation to cases wherein legal titles were properly decis
ive of rights.

Cases of that kind were, and still are, the great major
ity of those occurring in the common course of litigation.
In nineteen cases out of twenty, perhaps in forty-nine out
of fifty, the party who has the legal title to land by a chain
of formal deeds is entitled to possession of the property.
In a like or larger proportion of cases the holder of a nego
tiable instrument or of a bond ought to be paid the money
assured, and a written contract correctly expresses an ac

tual, valid and honest agreement. In point of public policy,
it is highly convenient, if not altogether necessary, that in
the regular routine of judicial conduct the land should be
awarded to him whose deeds entitle him to it, and the money
to him who has procured the formal document which is in
tended to dispense with other proof of his right and to
exclude controversy concerning the antecedent facts�the
sale, the loan, the mutual agreement�upon which that

right depends. Such rules of decision are adapted to the
usual course of affairs and do justice in the conditions
which most commonly occur.

Evidence of Legal Title Conclusive. If today you have
in your possession a coin or a treasury-note, you ean buy
a cigar or a railway ticket. That is not because the tobacco
nist or the ticket-seller believes that you have honestly come

by the money�he may strongly suspect the contrary�but
because by transferring the possession you make the pur
chasing power of the currency available to him. So if you
have a negotiable promissory note payable to yourself and
signed by a solvent maker or endorser, you can obtain
money from a bank, not because the cashier has any faith
in your integrity or supposes that the instrument results
from a fair transaction, but because the paper itself vests

you with a transferable title which, so far as the bank is

concerned, will be beyond question.
In like manner the common law gave�and save so far

as that law is modified by modern legislation, still gives�
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an unimpeachable validity and a conclusive effect to such

objective evidences of title as have been mentioned, the

livery of seisin, the deed of conveyance, the sealed contract.
In accordance with the considerations suggested, a court
of law treated the deed as the title and the written instru
ment as the contract, and would not go back of the physical
fact to inquire whether that fact had been accomplished
by fair negotiation and was an actual expression of the sub

jective conditions which it purported to embody. Logically
it resulted that, if the deed or the bond were lost, the grantee
or the obligee could not recover the land or the debt, being
unable to produce the material thing whereby his right
was corporealised and made manifest�just as now if a

man loses money from his pocket he loses what that money
would buy. By like logic it followed that if a plaintiff had
possession of a deed or other sealed instrument, he was en

titled to the benefit assured by the document, and that with
out question as to the rightfulness of the claim asserted�

very much as today the payee of a negotiable instrument

may discount it without being obliged to justify his pos
session of the paper. And the deed or the bond was thus
available at law according to its terms, although it might
be pleaded that the conveyance or the obligation had been

procured by fraud or was a mistaken expression of what
the parties intended. Even where a bond had been dis

charged by payment of the sum assured, if the debtor neg
lected to obtain a release or to require redelivery of the

document, the creditor might enforce a second payment by
producing the instrument still in his possession. So if a

bond or covenant for the payment of money was given upon
the obligee's contract to do something for the promised
price, he might recover the amount covenanted notwith

standing his failure to perform his own promise, the sealed
instrument being conclusive evidence of the obligor's in

debtedness and the objective fact not admitting of inquiry
concerning anterior or collateral circumstances which might
affect the right so signified. Upon like principles, a bond

might until a quite modern time (1767) be enforced at law

although given upon an illegal consideration or for an un-
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lawful or immoral purpose, if the illegality was not appar
ent upon the face of the instrument.

Possible Injustice of Legal Rules, The situations just
suggested exemplify the possibility than an uniform ad
herence to the rule of the common law courts, which gives
conclusive effect to the legal title, will in some cases work
an unjust result. That is because in a possible case the
physical fact performed to incorporate and manifest a legal
title may not truly represent a title which is intrinsically
rightful. Where a livery of seisin, a deed or some other
writing has been procured by fraud, or a written agreement
does not correctly state the terms which it was intended to

express, the objective evidence does not truly symbolise
the actual subjective conditions which it imports. A bond
which has been discharged by payment but remains in the
hands of the obligee is not a faithful witness of a just and
perfect title. E converse-, if the obligee loses his unsatis
fied bond, his inability to produce the material symbol
wherein the precedent contract was embodied does not, in
point of morality, impair the obligation of the contract.

In such cases as these the practical rules whereby the
common law courts sought to apply sound general prin
ciples of honest dealing and public policy would operate to
a dishonest and impolitic result. That is because the sit
uations supposed include extraordinary circumstances of
which those rules, by reason of their necessary generality
and certain definition, could take no account; and any one

of those situations exemplifies the exceptional case wherein
a requisite and wholesome rule works a hardship or an in
justice not contemplated in the establishment of the rule.
Unquestionably rights evidenced by the physical insignia
of validity must be given effect ; the public interest requires
the security of titles created by the legal means of convey
ance ; the stability of commercial transactions demands that
debts duly acknowledged shall be paid; in good morals a

contract deliberately expressed in writing ought to be en

forced. Yet in the conditions instanced there would be a

departure from the very purpose of these sound principles,
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and the preservation of rightful titles would be defeated, if
the grantor imposed upon by falsehood, the buyer cheated
by a trick, the contractor surprised into signing a mis-
written instrument, the debtor who has failed to secure the
return of his paid-off bond, or the mortgagor accidentally
prevented from paying on the appointed day, should be
held to the usual (and the usually proper) effect of the
formal facts done by them and to which the law attributes
the significance of unquestionable legal right.

Necessity to Follow Legal Rules. In dealing with such
conditions as those just supposed the common law courts
were obliged to apply their general principles, which gave
to legal titles conclusive effect, and to ignore the exceptional
elements of the case and the facts collateral to the legal
title which might in the particular instance cause the sound
rule of the law to result in an unintended injustice. This
necessity resting upon those courts was owing partly to
the nature of their jurisdiction and partly to the mode
wherein that jurisdiction was necessarily exercised.

In the first place, the judges acted under a delegated and
clearly limited authority. They were appointed to declare
the law as they found it, not to find exceptions from the
law. Their duty was to enforce the legal principles es

tablished by the jurisprudence of the country and accepted
in the practice of the people; and the principles which in
popular understanding made the law of the land gave to

livery, seals and other outward forms that effect which oc

casionally caused injustice in some of the ways which have
been instanced. For the judges to deny the operation of
these principles or to vary the application thereof to in
dividual cases for the sake of doing justice to a particular
litigant -would have been, not to administer the law, but to
legislate for the specific situation.

Moreover, these judges were obliged to try cases by
juries. Now, a jury might very well ascertain and recog
nise the objective facts which constituted legal titles.
Jurors could say, at first from their own observation and
afterwards from the testimony of witnesses who had seen
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the visible things done, whether seisin had been delivered,
goods sold and possession transferred, or money paid upon
a specified day ; and when a deed was produced in his pres
ence, any juryman could see with his own eyes the seal
which was attached to the parchment, and which was a

psysical fact symbolising a fair and valid negotiation fore

going the execution of the instrument. So the language
and effect of the deed or of another writing could be un

derstood and apprehended by the jury when the document
was exhibited to them, read to them and translated into
the vernacular. But to go beyond such simple and ob

jective matters, and to raise a question concerning fraud
in the transaction antecedent to the visible material object,
or as to a possible mistake which made the writing import
something other than the agreement previously contracted,
Would introduce collateral considerations certain to confuse
a simple minded peasant, and would institute an inquiry
which would overtax the capacity of any jury in the four
teenth century or in any of several succeeding centuries.
To investigate a well constructed and skillfully executed

fraud, or to follow the course of a complicated negotiation
leading up to a written contract, requires the exercise of
faculties Very different from those usually found in the

jurymen available during the Middle Ages. An undertak
ing of that character necessarily carries the inquirer be

yond the region of visible facts and calls for consideration
of conditions which are essentially subjective, and which
are not readily comprehended by such minds as mediaeval
society could supply for trying issue.s of fact.

Authority in Exceptional Cases. Beyond the consider
ations last suggested there lay in the Middle Ages�and

perhaps lies today�the question, where is lodged, or where
properly and most expediently should be lodged, the au

thority competent to say that in a given case the law shall
not operate to its usual result? According to the morality
of the common law, which is the sound morality of com
mon conditions, a deed of conveyance entitles the grantee to
the property described, and a contract clothed with the
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solemnity of sealing ought to have the effect expressed.
If now it appears that the conveyance was procured by
falsehood or other fraudulent contrivance, or that the writ
ten contract does not truly represent what the parties
agreed, no doubt a larger morality than that thought of
in the usual routine of business would refuse efficacy to

the deed and deny the obligation of the covenant. And any

system of jurisprudence would be very defective if it did
not provide for such exceptional situations, and if there
were not, somewhere in the constitution of the state, lodged
the power to control the operation of the ordinary law with

regard to those ethical principles which apply to predica
ments outside the purview of general legal rules.

A court constituted as were the common law courts was

not the organ inherently appropriate to modify legal rules
in the interest of justice apart from the law. Whether a

peculiar state of facts ought to constitute an exception from
the usual rule of judgment or should suffice to impair the
uniformity of a settled doctrine is not a question of law,
but one turning upon considerations of public policy and
communal morality which are wholly extraneous to the legal
system. And to act upon such extra-legal considerations
in derogation of established principles is not to administer
the law, but to exercise an authority which, when asserted
by judges, goes by the name of discretion, but which it is
difficult to distinguish from legislative power.

To say that a livery of seisin shall, in a particular case,
not transfer a valid title, although by an universal con

vention of immemorial antiquity livery has that result; to
declare that the conclusive effect given by ancestral law
to a seal may be defeated by fraud in the procurement of the
sealing; to deny to a deed its lawful operation, or to alter
the import of a solemn document, because of some collat
eral accident or some mistake in the minds of the parties�
such action is not the administration of the law, but rather
the making of new law to fit specific cases. At any rate,
four and five hundred years ago, things like these were in
the popular apprehension of the time palpable departures



118 GEORGETOWN LAW JOURNAL

from the law of the country as established by common con

sent and the usage of many generations�from the common

law which made objective realities, like livery and seals,
the visible and secure manifestations of valid title and in

defeasible right.

The Power to Modify the Law. In the opinion of that

period, the power thus to disregard the physical evidences
of title, and to override the property rights vested by livery
and sealing, was not a judicial attribute. Such power, pro

fessing to proceed upon grounds of public policy and ultra-

legal morality, was one to be exercised, and but sparingly-
exercised, by some authority superior to the ordinary courts
of law and possessing that prerogative of discretion which
is competent to dispense with the law, and so savors of leg
islative power. Such discretion to modify legal rules in
their application to exceptional cases, for the sake of pro
moting the public interest or of giving effect to ethical

principles of larger purview, is properly called equitable.
This function had been, as we have seen, exercised by the
old Curia Regis and afterward by the Parliament and the
later Council, until the jurisdiction to administer equity
was gradually devolved upon the Chancellor and his Court
of Chancery. The discretionary authority, like its kindred

prerogative of law-making, had not been conferred upon

the judicial agencies which became the common law courts,
but remained in the paramount tribunal which, according
to the polity of the time being, held the reserved jurisdic
tion of the Curia Regis.

The Function of Equity. When, therefore, the common

law courts encountered such cases of hardship or iniquity
as have been instanced, the considerations suggested in the

precedent text obliged the judges to apply the rules of law
which made titles clothed with legal formalities decisive of

rights. At the same time, it will be remembered, a power
to afford relief against the improper operation of the legal
rule had always resided in the paramount judicatory which
created the courts of law, and which was known succes

sively as the Curia Regis, the Parliament and the later
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Council. This authority was competent to declare that in
a given case the legal title should not have its usual (and
usually proper) effect, because by reason of some fraud,
mistake, accident or other matter in the minds of the par
ties, that title ought not to prevail; which was to subor
dinate the objective evidence of right to the subjective facts
which constituted the actual right of the transaction. Ac

cordingly, the litigant who had been induced by deceit to
make a livery of seisin, or had been betrayed into sealing
a miswritten covenant, the obligor who had paid off his
debt without taking back his bond, or the obligee who had
lost his deed, might apply for justice as against legal right
to that organ of the state which was at the particular period
clothed with the jurisdiction called equitable. And as we

have seen, at the end of the fifteenth century that jurisdic
tion had, by successive devolutions and gradual increments,
become for the most part and for usual purposes vested in
the Court of Chancery where the Lord Chancellor dispensed
equity.



AN ILL-STARRED PROHIBITION CASE

Olmstead vs. United States.*

By FORREST REVERE BLACK.

IN 1925, seventy-five persons were indicted for conspiring
to violate the National Prohibition Act by importing

liquor from British Columbia and selling it in the State
of Washington. Four federal prohibition officers secured
most of the evidence by tapping the wires of the defend
ants' telephones and listening to their conversations. The
conversations thus overheard over a period of five months
were written down, and cover 775 typewritten pages. The
tappings were made without trespass upon any property of
the defendants. A Washington statute made wire tapping
a misdemeanor.1 The defendants requested that this evi
dence be suppressed, but the trial court denied the motion
and permitted the evidence to be used.2 In the Circuit
Court of Appeals, on error proceedings, the conviction was

affirmed, Rudkin, J., dissenting.3 The United States Su

preme Court4 granted a writ of certiorari and affirmed
the decision of the lower court by a five to four decision.

Chief Justice Taft, speaking for the majority of the
court, held (1) that wire tapping was not a search or seiz
ure within the meaning of the Fourth Amendment; (2)
the illegality of the act of wire tapping under the Wash
ington statute does not affect the federal law of evidence;
(3) the fact that the evidence was obtained by unethical
methods does not afford ground for excluding it, and (4)
without the sanction of an Act of Congress, federal courts
have no discretion to exclude evidence the admission of

which is not unconstitutional, because it was unethically
procured.

* Note : This is a chapter of a book soon to be published entitled
"Ill-Starred Prohibition Cases."
tierce's Code 1921, sec. 8976 (18).
s7 Fed. (2d) 760. (1925).
3 19 Fed. (2d) 842. (1927).
4277 U. S. 438. (1928).
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It would seem that the court supported its first holding to

the effect that wire tapping did not violate the Fourth

Amendment by relying on two contentions: (1) the tap
ping of telephone wires could not in its very nature be

considered as a search or a seizure and (2) even if it was

so considered, it could not violate the Fourth Amendment
because that amendment only protected "material things",
to-wit: "persons, houses, papers and effects". The doc
trine as laid down absolutely precludes the possibility of
wire tapping ever being an unconstitutional practice.
Another alternative was open to the court. The majority

might have said that wire tapping was a search, but was
reasonable under the circumstances. The Amendment does
not prohibit all searches and seizures, but only such as are

unreasonable. Then it could have applied the federal ex
clusion rule to wire tapping cases which were not reason
able. But having determined that wire tapping is not a

search and seizure, it cannot now apply the rule of exclusion
at all.

The failure of the court to consider this alternative raises
two interesting questions. First, is it good policy to hold
that no case of wire tapping can violate the Fourth Amend
ment, even though it is consummated by trespass, force or

fraud? As between the extreme views of the majority and
the dissent, Professor Wigmore suggests a middle ground.
He proposes "that by administrative regulation, the officer
(who is to do the wire tapping) be required to make an

oath similar to that required by the amendment for a war

rant, to obtain the approval of the highest officer in his

department and to place this oath and approval on record
in the department. This check on abuse of discretion would

correspond to the securing of a warrant and would be ade

quate for the purpose. Furthermore, the same measure

should be applied to the federal mail service. It is absurdly
impractical that the department charged with the inves

tigating of crime could not lawfully intercept mail of a

law breaker provided some adequate showing is made and
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recorded. Yet the Chief Justice's opinion implies that no
such measure can be taken".5

Second, the extreme view maintained by the majority
raises the further question: Is the Supreme Court of the
United States beginning to weaken in its support of the
exclusion rule? It should be borne in mind that the federal
exclusion rule is a creature of judicial decision in the Boyd
case 6 and that in expounding the rule that evidence ille
gally seized was not admissible, our highest court over

turned a well recognized rule of evidence supported by such
great authorities as Greenleaf 7 and Jones 8 and Wigmore,9
and followed by most of our courts, state and federal, up
to that time. Although the minority judges in the case at
bar emphatically endorse the exclusion doctrine, the Chief
Justice in speaking for the majority, after citing the leading
cases decided by the Supreme Court under the exclusion

rule, refers to the Gouled case 10 and says that this ease car

ried "the inhibitions against unreasonable searches and
seizures to the extreme h'mif'. It might be inferred from

the tenor of the language used that the majority of the
court is becoming skeptical as to the wisdom of the ex

clusion rule.11

We prefer to explain the position of the majority on

either one or both of the following hypotheses. (1) The
court was actuated by the desire "to get its man" in the

present case. The defendant was a flagrant violator of the
law. The conspiracy in which he was engaged was one of
the largest and most far-reaching unearthed by the Federal
sleuths in the enforcement of national prohibition. This

6 23 III. L. Rev. 380 (1928).
6 Boyd v. U. S., 116 U. S. 616. (1886).
T Vol. 1�12th Ed. by Redfteld, sec 254 a.

8 Vol. 5, see. 2075.
8 VoL 4, sec 2183.
10 Gouled r. United States, 255 U. S. 298. (1921).
"One learned writer so suggests. See 13 Minn. L. Rev. p. 1,

(1928). "Recent Developments in the Law of Search and Seizure,"
by Osmond K. Frankel.
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eagerness on the part of courts to "get their man" in ex

ceptional cases is nothing new in the law. In recent years
there have been two striking illustrations of this tendency
in the cases of Eugene Debs and Big Bill Haywood.

One week prior to the Debs case 12 the Supreme Court,
speaking through Mr. Justice Holmes, handed down a unan

imous opinion in the case of Schenck v. United States (249
U. S. 47) in which the court formulated a liberal test of
liability in freedom of speech cases�the so-called "clear
and present danger" test. Let it be noted that under this
liberal test, the Supreme Court was able to "get its man".
In the Debs case Justice Holmes again spoke for a unani
mous court, but in order to convict Mr. Debs it was neces

sary for the court to abandon the clear and present danger
test and Justice Holmes proceeded to do so. In the later
case of Gitlow v. State of New York,13 another freedom
of speech case, Justice Holmes dissented and attempted
to show his consistency by reaffirming the clear and pres
ent danger test. He said, "It is true that in my opinion
this criterion was departed from in Abrams v. United
States,1* but the convictions that I expressed in that case
(in the dissent) are too deep for it to be possible for me

as yet to believe that it and Schaefer v. United States 15

have settled the law". But the venerable justice says ne'er
a word about his own departure from his own test in the
Debs case!

Another striking illustration of a court's eagerness to get
its man is found in the case of Haywood v. United States,16
which involved the liberty of Big Bill Haywood of the

I. W. W. The court held that the Fourth Amendment to
the Constitution of the United States protecting persons

against unlawful search and seizure does not entitle the
members of a voluntary association to ask as individuals

" Debs v. United States, 249 U. S. 211, decided on March 10, 1919.
"268 U. S. 652. (1925).
"250 U. S. 616. (1919).
"251 U. S. 466. (1920).
"268 Fed. 795. (1920).
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a return of property of the association unlawfully seized
by government officials, since except for purposes of con
tractual liability, the association is distinct from its mem

bers, and the several members are not entitled to posses
sion of its property." Compare this with SUverthorne Lum
ber Company v. United States 17 where you have a big busi
ness corporation, which in the eyes of the law is distinct
and separate from its members, and where nevertheless
the Supreme Court held that it was entitled to the protec
tion of the Fourth Amendment, provided the defense of the
Amendment be seasonably interposed. Adherents of the
economic and social approach to constitutional law will find
food for reflection in these two cases.

It has also been suggested 18 that perhaps the Supreme
Court was influenced by an Associated Press dispatch19
that appeared while the Olmstead case was waiting decision.
A Grand Trunk train was held up at Evergreen near Chi
cago and five persons were soon thereafter arrested,
charged with the hold-up. According to the Associated
Press story, the evidence against the alleged robbers had
been secured by officers listening to private telephone con

versations. At the train robber trial, subsequent to the Olm
stead decision, the convictions of the robbers were secured
through the evidence of accomplices and the wire tapping
was not mentioned. But this fact does not weaken the in
ference we are trying to make, regardless of its effect on the
veracity of the Associated Press.

(2) The second hypothesis that may aid in an explana
tion of the decision of the Olmstead case is the earnest de
sire of the Supreme Court to aid the government generally
in its attempt to carry out a "noble experiment". It is this

tendency that has caused some cynics to remark that per
haps after all there are two constitutions, one for pro
hibition and one for all other matters whatsoever. Justice

"251 U. S. 385. (1920).
13 Note and Comment in 27 Mich. L. Rev. 78. (1928).
" Feb. 27, 1928.



AN ILL-STARRED PROHIBITION CASE 125

Holmes perhaps had the same idea in mind when he said
of the Eighteenth Amendment, "That Amendment meant a
great revolution in the policy of this country, and presum

ably and obviously meant to upset a good many things on

as well as off the statute books." 20

There are two further questions relating to the first point
in the court's decisions; i. e. that wire tapping does not
constitute a search and seizure within the meaning of the
Fourth Amendment. (1) Should a telephone conversation
be afforded the same protection as the transmission of a

letter? and (2) Is it necessary to have an actual entry to
constitute a search? As to the first, the majority of the
court cites with approval the case of Ex parte Jackson 21

which held that the Fourth Amendment protected sealed
letters and packages in the mail and that such matter could
only be opened and examined upon warrants issued on oath
or affirmation particularly describing the thing to be seized.
But the Chief Justice distinguishes telephone messages
from letters in that the latter are tangible and under the
peculiar protection of the United States government be
cause of its monopoly. Judge Rudkin, dissenting in the
case at bar when in the Circuit Court of Appeals, said on

this point22: "What is the distinction between a message
sent by letter and a message sent by telophone. True the
one is visible, the other invisible ; the one tangible, the other

intangible; the one is sealed, the other is unsealed; but
these are distinctions without a difference. A person using
the telephone is not broadcasting to the world. His conver

sation is sealed from the public as completely as the nature
of the instrumentalities employed will permit, and no fed
eral officer and no federal agent has a right to take his
message from the wires in order that it may be used against
him."

20 Justice Holmes speaking for the court in Grogan v. Walker and
Sons, 259 U. S. 80, 89. (1922).
"96 U. S. 727. (1877).
22 Olmstead v. United States, 19 Fed. (2d) 842, at 850 (1927).



126 GEORGETOWN LAW JOURNAL

Justice Brandeis dissenting in the case at bar 23 strength
ens the Rudkin doctrine by pointing out "that the evil in
cident to invasion of the privacy of the telephone is far
greater than that involved in tampering with the mails.
Whenever a telephone line is tapped, the privacy of the
persons at both ends of the line is invaded, and all con
versations may be overheard. Moreover, the tapping of one
man's telephone line involves the tapping of the telephone
of every other person whom he may call or who may call
him. As a means of espionage writs of assistance and gen
eral warrants are but puny instruments of tyranny and op
pression when compared with wire-tapping."

(2) Is it necessary to have an actual entry to constitute
a search? Chief Justice Taft in reaching the conclusion
that there was no search and no seizure relied on the fact
"that there was no entry of the houses or offices of the
defendants". The wire tapping was consummated without
a trespass having been committed. It is interesting on

this point to note that the Boyd case 24 approved by Chief
Justice Taft, in which the Federal exclusion rule was first

propounded was not a case involving a trespass or a search
or a seizure. In the Boyd case, which Justice Brandeis
characterizes as "a case that will be remembered as long
as civil liberty lives in the United States" 25 an order was
issued compelling the defendant to produce private papers

against his will. The court, instead of construing the
Fourth Amendment in a liberal manner, attempted to carry
out its historic purpose and Justice Bradley speaking for
the court, said, "It is our opinion that a compulsory pro
duction of a man's private papers to establish a criminal
charge against him, or to forfeit his property, is within
the scope of the Fourth Amendment, in all cases in which
a search and seizure would be; because it is a material in
gredient, and effects the sole object and purpose of search
and seizure."

23 277 U. S. at 475-476. (1928).
24 116 U. S. at p. 621. (1886).
25 Olmstead v. U. S. 277 U. S. at p. 474. (1928) .



AN ILL-STARRED PROHIBITION CASE 127

Reviewing the history that lay behind the Fourth and
Fifth Amendments and referring to Lord Camden's judg
ment in Entick v. Carrington26 Justice Bradley in the

Boyd case said, "The principles laid down in this opinion
affect the very essence of constitutional liberty and security.
They reach further than the concrete form of the case

there before the court with its adventitious circumstances ;

they apply to all invasions on the part of the government
and its employees of the sanctities of a man's home and
the privacies of life. It is not the breaking of his doors,
and the rummaging of his drawers that constitutes the es

sence of the offense; but it is the invasion of his inde
feasible right of personal security."
It is on this point that Justice Brandeis rests the first

part of his dissent. He construes the Fourth Amendment

broadly in the light of its history and says that "it confers,
as against the government, the right to be let alone�the
most comprehensive of rights and the right most valued
by civilized men". Thirty-seven years before the decision
in the Olmstead case, Mr. Brandeis, then at the bar, col
laborated in the preparation of an article on "The Right
to Privacy" 27 in the Harvard Law Review, that Dean
Pound has described as "the classical example of creative

activity * * * creating first discussion, then a conflict of
decision, and finally thru decision or statute a new chap
ter in the law of torts".28

The author of a note in the Michigan Law Review 29

says, "As a publicist, Mr. Brandeis sought to protect the
individual against the inroads of an enemy of society�the
scurrilous feeder of the prurient curiosity; elevated to the
United States Supreme Court, he would still protect the
right of privacy, even the privacy of an enemy of society
if need be�the criminal. In the former instance the pro-

"19 Howell's State Trials 1030. (1765).
"4 Harv. L. Rev. 193. (1890).
28 Interpretations of Legal History, p. 1S7.
"Prof. George Ragland, 27 Mich. L. R. 927. (1929).
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tection was afforded against the acts of fellow individuals ;
in the latter the protection is against the government. In
the former case the specific field of law affected was the
law of torts, in the latter constitutional law; yet in each
instance it is the same right of privacy involved."

Justice Holmes, dissenting, rests his argument for ex

clusion on the ground of social policy.30 In a dissent "which
is a model of Saxon English and pointed brevity" 31 Holmes
says, "For those who agree with me, no distinction can be
taken between the government as prosecutor and the gov
ernment as judge. If the existing code does not permit
district attorneys to have a hand in such dirty business it
does not permit the judge to allow such iniquities to suc

ceed. * * * We are free to choose between two principles
of policy. * * * For my part I think it a less evil that
some criminals should escape than that the Government
should play an ignoble part".
The majority of the court did not feel that it had any

alternative of choice. Chief Justice Taft laid down the

proposition that without the sanction of an Act of Con

gress, federal courts have no discretion to exclude evidence,
the admission of which is not unconstitutional, because it
was unethically procured. It should be noted that the court

makes no attempt to defend the ethics of the governmental
officers, but insists that it is powerless without Congres
sional authority to exclude the evidence. One will search
the opinion in vain to find a single good reason for this

self-imposed limitation on the power of the court.

In the case of Burdeau v. McDowell 32 where a thief stole
the private papers of the plaintiff and to further his own

ends delivered them to an officer of the federal government

80 Justice Brandeis also treats this argument ably and at great
length. Justice Stone concurs.

81 This is the characterization given it by Dean Wigmore, who then

proceeds to vigorously criticise the Holmes' position. 23 III .L. R.

p. 378. (1928).
34 256 U. S. 465. (1921).
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and the government being aware of the outrage commit

ted, used the papers for purposes of conviction, the ma

jority of the court, although they held that the Fourth
Amendment had not been violated, admitted that "the court

would restore the papers to the plaintiff if they were still
in the hands of the thief" and the court admitted that
"it had the power to control the disposition of the stolen

papers, although they had passed into the possession of
the law officer". But the court held "that no provision of
the Constitution requires their surrender".
The case at bar is a much stronger one for exclusion

than the Burdeau case. Here we are not concerned with
thieves or private eavesdroppers, but with the acts of fed
eral agents paid out of the Treasury of the United States.
"The crimes of these officers were committed for the pur

pose of securing evidence with which to obtain an indict
ment and to secure a conviction. The evidence so obtained
constitutes the warp and woof of the government's case".

The court by refusing to listen to the policy argument for
exclusion has placed a premium on lawlessness and has en

couraged the arbitrary proclivities of over-zealous enforce
ment officials interested only in results. And to aggravate
the situation it should not be forgotten that the govern
ment witnesses testified from a 775 page record of alleged
telephone conversations covering a period of several
months, "A better opportunity to color or fabricate tes
timony could not well be devised by the wit of man." Thus
the Olmstead case not only permits the officers of the United
States Government to come into court with unclean hands,
but also it actually affords an incentive to those who have
chosen this profession to improve their "batting average"
by sinking lower in the consummation of this "dirty busi
ness".
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(A substitute for "the prejudice-circuity test")
By VICTOR S. MERSCH*

O NE of the first duties that occurs to the mind of an
executor or administrator, when appointed, is to col

lect those assets of the estate which lie beyond the terri
torial jurisdiction of the court which appointed him.
Among the provincial this apparently results from a hope
to travel, at the expense of the estate. More often, these
days, it is from a feeling that those assets are the least
secure, and therefore should be the most speedily collected.
Obviously, there is justification for this latter attitude of
mind; for a debtor within the reach of process, who will
also usually be known and his responsibility more or less
ascertained, is a more certain quantity than the foreign
debtor. The latter is more likely to be a stranger to the
administrator; he is in position to force litigation of the
claim against him in an unfamiliar forum ; and he may un

expectedly present defenses peculiar to the law of that
forum. The decedent's representative is well advised to
foreclose against these possibilities, by taking immediate
effort to collect the assets beyond his own estate, so far as

he may.

But what is the position of the debtor? Whether it be a

bank having a deposit, an insurance company in which de
cedent had a policy, the maker of a note held by decedent,
or a merchant indebted for goods,�may each, or any one

of these, upon demand of the decedent's representative
from another state, fortified by an exemplification of the
letters granted him, safely pay such representative and
consider the matter closed? Must he force the estate into
the expense of an ancillary administration, which may

prove to have been unnecessary for any other purpose, in

?This article is amplification of the author's paper presented to

George Washington University, in part fulfillment of requirements
for degree LL.M. conferred October, 1929.
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order himself to escape the risk of being liable, later, to a

local representative? The situation is not unusual, today,
when even the common man is very apt to have had busi
ness connections outside his own state.1 It presents a very

practical problem which depends for its solution upon some

of the most interesting theory in the conflict of laws.

One familiar situation should be distinguished. Of
course, a debtor of a decedent who pays the executor or
administrator (whether ancillary or domiciliary,) appoint
ed in the jurisdiction of the debtor's own residence, is there
after protected from further claim on that account 2

�with
the exception only of a claim upon a specialty when the
paper embodying the claim is actually held by another
representative.3 Even though the debtor does not pay,
if judgment be procured against him by such representative
appointed at his residence, the matter is thereafter closed
to all other parties.4 The claim has been merged in the

judgment, and the judgment has become the property of the
administrator procuring it.5 The decedent's property rep
resented by this debtor's obligation, (this asset,) has been
"administered upon,"6 and no other representative of the
decedent's estate may thereafter administer it.

That much is clear. But if such debtor pay a foreign
administrator of the decedent, the question whether he has

1 Professor Goodrich says, "Even small estates may and do involve
interests running across several state lines." 39 Harv. L. Rev. 830,
Conflict of Laws, p. 433.

2 Payment to the ancillary representative appointed at the residence
of the debtor, held, complete defense to a suit by the domiciliary
representative in his state to which debtor had moved. Slocum v.

Sandford, 2 Conn. 533; cf. Stevens, Adm. v. Gaylord, 11 Mass. *256.
3 Discussed infra 132.
4Biddle v. Higgins, 41 Md. 539; Hare v. O'Brien, 233 Pa. 330;

39 L. R. A., N. S. 430; Ann. Cas. 191S B. 624; Moore v. Kraft, 179
Fed. 686, 103 C. C. A. 231.

6 Thaddeus D. Kenneson, 6 Col. L. Rev. 15, 33 and cases there
cited. The article criticizes Ingersoll v. Coram, 127 Fed. 418, wherein
it was held that, the judgment in the original action having been
against the local administrator and in favor of the alleged debtor,
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thereby effectually acquitted himself of his obligation will,
under the present state of the authorities, depend, first,
upon whether the obligation was upon a specialty; and,
if not, then second, whether payment was made in the for

eign representative's jurisdiction, or in that of the debtor's
residence; and, if the latter, then third, whether or not
there are unsatisfied creditors of the decedent there; and,
if there are such creditors, then perhaps fourth, whether
payment was made before or after local letters testamen

tary or of administration had there been granted; and, if
after that date, then perhaps fifth, whether payment was
made with or without knowledge of such local ancillary
administration. The object of this paper is to consider
those requirements, and the theory advanced for each of

them, and then to suggest a practical difficulty with the

present legal theory on the subject, and to offer a solu
tion.

Respecting the first of the above factors, payment to a

foreign representative should afford the debtor protection
in a subsequent suit upon the same demand by a locally
appointed administrator, if the obligation be upon a spe

cialty, held by the foreign representative, or his endorsee.

Though the courts are not in full accord even upon this

proposition, it is sound in theory, and is eminently desir

able as a practical matter. It has been judicially recog

nized in cases involving a variety of situations. Thus, pay
ment by the debtor to the domiciliary representative who

holds a note, has been held a valid defense to an action

brought against the maker by an ancillary administrator
at the maker's domicile 7 ; while payment to the ancillary
representative at the debtor's domicile does not constitute

this judgment was no bar to a later suit by the administrator ap

pointed in another state to which the debtor had moved. The case is

decided upon the absence of privity between the administrators,
though representing the estate of the same decedent. See, also,
the very interesting ease of Wheelock v. Pierce, 6 Cash. 288.

7 McXamara v. McNamara, 62 Ga. 200; Thorman v. Broderick, 52
La. Ann. 1298; Goodlett v. Anderson, 75 Tenn. 286.
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a legal discharge against the domiciliary representative who
holds the note.8 Nor is payment to a domiciliary repre
sentative who does not hold the note a legal discharge as

against an ancillary representative who does.9

Similarly, the obligation of a corporation duly to recog
nize on its books only the true owner of the stock, has been
held satisfied by registration of the domiciliary representa
tive who held the stock certificate as a shareholder 10 ; while,
in another case, an ancillary representative possessing the
certificate was held entitled to have transfer of the cor

porate shares to him.11

Rulings of the same character have been applied respect
ing possession of life insurance policies. While a suit on

a life insurance policy by a domiciliary representative who
did not hold the policy was held no bar to a later action

by the ancillary representative who did hold it12; yet an
action by a domiciliary representative who did hold the
policy was held a bar to a later suit by another representa
tive at the domicile of the company�though this decision
is placed merely on the fact that the foreign court had
first taken jurisdiction.13 In another case, the domiciliary
executrix having the policy recovered despite the defense
that it was payable by its terms at the company's principal
office and that the administrator there appointed�where
also there were creditors of the estate�had demanded pay
ment.14 In still another case payment to an ancillary ad-

"Amsden v. Danielson, 19 R. I. 533; cf. Bull v. Fuller, 78 Iowa

20, and Mcllvoy v. Alsop, 45 Miss. 365.
9 Young v. O'Neal, 3 Sneed (Tenn.) 55.
10 Norris v. Kansas City So. Ry. Co., 7 Fed. 2d 158.
11 Lockwood v. U. S. Steel Corp. 209 N. Y. 375, L. R. A. 1915C,

471.
" Merrill v. New England Life, 103 Mass. 245, Cf. Steele v. Conn.

Gen. L. Ins. Co., 31 Appl. Div. 389, aff'd. 160 N. Y. 703, with which
compare Ellis v. N. W. Mut. L. Ins. Co. 100 Tenn. 177.

18 Sulz v. Mutual Reserve Fund L. Ass'n. 145 N. Y., 563, 28 L. R. A.
379. But see, also, Holyoke v. Union Mut. L. Ins. Co. 84 N. Y.
648.

"Equitable L. Ass'n Society v. Vogel, 76 Ala. 441.
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ministrator holding the policy, was held to bar suit by the
domiciliary administrator who had made demand without
the policy before the appointment of said ancillary admin
istrator.15

And upon the same theory, payment to the domiciliary
administrator upon a certificate of deposit was held valid
against the claim of the ancillary representative appointed,
and suing, in the state where the bank was located, the
court declaring the certificate of deposit to be a specialty.16
These cases involving notes, corporate stock, insurance

policies and certificate of deposit follow the practice of the
commercial world in treating the type of obligation repre
sented as being embodied in the instruments which re

spectively evidence the ownership of the property.17 The
instance of the negotiable note is perhaps the most clear,
because the most familiar. That corporate shares should
be treated in this manner appears only insofar as it is recog
nized that they are an anomoly in the modern law of prop
erty.18 The certificate of stock itself so far incorporates the
peculiar ownership which it evidences that, as between

assignor and assignee the effect of an assignment,19 or

transfer,20 of a certificate will be governed by the law
where the transaction took place, though as against the

"Rice v. Met. Life Ins. Co. 152 Ark. 498, 24 A. L. R. 14S and
note.
"268 Fed. 795. (1920).
"Ames v. Citizens Bank, Kan. 1919, 181 Pac. 564, noted by Pro

fessor Beale, 33 Harv. L. Rev. 20. The same doctrine is announced
in McCully v. Cooper, 114 Cal. 258, 35 L. R. A. 492, 55 A. S. R. 66,
though upon the facts, certificate of deposit representing funds in

California Bank and held by the domiciliary representative appointed
in Indiana but temporarily in California, was recovered from the
Indiana representative, by the ancillary representative appointed
after the debtor refused to pay.

17 Beale, Voluntary Payment to Foreign Administrator, 42 Harv.
L. Rev., 597, 601.

18 Lockwood v. U. S. Steel Corp., note 11 above. Gesellschaft v.

U. S. Steel, 1925, 267 U. S. 22, noted 9 Minn. L. Rev. 661, 665.
19 Kerr v. Urie, 86 Md. 72, 38 L. R. A. 119, 63 Am. St. Rep. 493.
20 Williams v. Colonial Bank, 57 L. J. Ch. N. S. 826.

'
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corporation itself, or attaching creditors of the assignor,
the assignment must be completed in accordance with the
law where the company is incorporated.21 Professor Good
rich states the majority of the courts will still treat the
stock as assets of a decedent's estate at the place of in

corporation 22 ; yet he observes that the commercial prac
tice of treating the certificate as property has been grow
ing in recent years, and has found increasing recognition
in decisions and statutes, including the Uniform Stock
Transfer Act, now adopted in a number of states. Wher
ever, thus, any representative of a decedent is asserting a

claim, fortified by his possession of a paper which in legal
contemplation embodies the property which the claim rep
resents, the obligor can safely satisfy the right asserted
on behalf of the estate, for he will be protected against
claims upon the same right by other representatives.
Even as to obligations other than specialties, voluntary

payment may always be made to a foreign representative
of decedent's estate, if made in the jurisdiction where the
representative was appointed. For in the jurisdiction of
his appointment a representative has the power and the
duty to collect the assets of the decedent to himself so far
as practicable,23 and from this duty he necessarily has the

power, in that jurisdiction fully to discharge such claims.24
Not only may he take decedent's chattels located there, but
he may reduce to his possession all choses in action.25

"Marury v. Arkansas Nat. Bank, 87 Fed. 381.
22 Goodrich, Conflict of Laws, 405, 407.
"In re Ortig's Estate (Calif.) 24 Pac. 1034, 19 Wash. Law Rep.

154.
21 Ancillary representative in New York sued there a resident of

North Carolina, present temporarily, and the court said: "Jurisdic
tion over the demand owing by him to the estate had not been ex

ercised in North Carolina * * *. It is enough that he is within the
state a sufficient length of time to be sued by an administrator of
the estate duly appointed here, and that such suit is actually brought
in good faith. * * *. Being assets in N. Y. a judgment here will be
a bar to a future action in North Carolina." Fox v. Carr, 16 Hun.
434.
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Though stated dogmatically, this rule involves a question
of conflict of laws which deserves notice. For the debt
has been deemed to have its situs at the domicile of the
debtor.26 And "the title of an executor or administrator
does not extend beyond the territory of the government
which grants it".27 Hence, a foreign representative can

have no property in a simple chose in action, at the res

idence of the debtor, since only the law of its situs could
make him owner, and that law has not done so, but instead
reserves title to the chose to protect its own citizens who
are creditors of the estate.28 Yet concretely, (as Professor

25 Pinney v. McGregory, 102 Mass. 186; Stearns v. Wright, 51 N. H.
600.

26 Cooper v. Beers, 143 111. 25, cf. Harris v. Balk, 198 U. S. 215;
3 Ann. Cas. 1084. Thus where a Virginia judgment debtor moved
to Missouri and the creditor thereafter died and administration was

taken out on his estate in Virginia, his domicile, it was held that
an administrator thereafter appointed in Missouri could sue the judg
ment debtor in Missouri on the Virginia judgment, on the theory that
it followed the person of the debtor. Miller v. Hoover, 1906, 121 Mo.
App. 568.

27 Swancy v. Scott, 28 Tenn. 327. In Kerr v. Moon, 9 Wheat 565,
Mr. Justice Washington said: * * * could it even be conceded that
this was personal property, it would still be property within the
State of Ohio; and we hold it to be perfectly clear, that a person
claiming under a will proved in one state cannot intermeddle with
or sue for, the effects of a testator in another state, unless the will
be proved in that other state, or unless he be permitted to do so by
some law of that state. In the case of Doe v. M'Farland (9 Cranch
151) it was decided, that letters testamentary gave to the executors
no authority to sue for the personal estate of the testator, out of
the jurisdiction of the power by which the letters were granted."
Compare Kane v. Paul, 14 Peters 53, decided under the act of July

24, 1812, since amended, Code D. C. Sec. 329.
The analogous proposition is even more familiar that the probate

of a will of real' property in one state is of no force in establishing
the validity of that paper as a will of real property in another state.
Robertson v. Pickrell, 109 TJ. S. 608; Iowa v. Slimmer, 248 U. S.
115; Armstrong v. Lear, Adm.. eta. 12 Wheat 169.
And still more obviously does the lex ret sitae govern descent,

Jones v. Jones, 234 U. S. 615.
28 Dial v. Gary, 14 S. C. 573, 579, 581. See McCord v. Thompson,

92 Ind. 565, and cases cited in note 27.
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Goodrich suggests in another connection,) the debt ob

viously has no physical location anywhere, being intan

gible, and the thing to be accomplished is to make the
debtor pay.29 Besides, the rule that the situs of the debt
is at the domicile of the debtor was announced by the
courts in part upon the consideration that only there and

by operation of that law can he be compelled to pay30;
whereas in fact the substantive rights existing there will

ordinarily be recognized and enforced by any other state,31
and the debtor can be compelled to pay (in the sense that

judgment may be procured against him) wherever he is

found, while not immune from process. Therefore, hav
ing the right and duty to reduce to his possession all prop-

There is a dissent from this doctrine in the holding of a few states

that the domiciliary representative has title, actually or potentially,
to all decedent's personalty of whatever form and wherever situate.

Movables, they say, follow the person, and so, at death, lodge in the

personal representative. Disposition of decedent's personalty being,
for convenience, treated by practically all courts for purposes of dis
tribution as though situated at decedent's last domicile, these few
courts ignore state lines, and state powers, and impute to the dom

iciliary representative something of the character of the universal
successor of the civil law. (Peterson v. Chemical Bank, S'2 N. Y. 21;
Luce v. Manchester & L. R. R., 63 H. N. 588 ; General Conference, etc.
v. Michigan, etc., Ass'n. 166 Mich 504.) Certainly it is a convenient

concept. In theory, it brushes away all difficulties as to diverse ad
ministrations. But the comfort which the theory implies is arrested
by the fact that we still consider each state a sovereign, and the law
of each state as foreign to that of all other states, (Hanley v. Don-

oghue, 116 U. S. 1; Fox v. Carr, 16 Hun 434; Estate of Washburn,
45 Minn. 242, 11 L. R. A. 41; Fugate v. Moore, 86 Va. 1045; Mager
v. Grimm, 8 Howard 490; Smith v. Bank of Georgetown, 5 Peters

318; Insurance Co. v. Woodworth, 111 U. S. 138; Dennick v. Central
Railroad Co. 103 U. S. 11; Wilkins v. Ellett, 108 U. S. 256.)

29 Goodrich, Conflict of Laws, p. 399.
30 Harris v. Balk, 198 U. S. 215.
31 Goodrich, Conflict of Laws, Chapt. 7, citing particularly, a

collection of cases in 55 Am. St. Rep. 774, note, an article in 13 III.
Law Rev. 42, and quoting Cardozo, J.: "The fundamental public
policy is perceived to be that rights lawfully vested shall be every
where maintained." In Louks v. Standard Oil Co. of N. Y., 224
N. Y. 99, a tort case.
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erty in the jurisdiction of his appointment, and having
the power to "administer upon" the debt of a non-resident
debtor who is found in that jurisdiction�it follows that
such representative must be recognized to have authority
there to give a full acquittance to a non-resident debtor 32

��

at least in the absence of connivance or collusion, to defeat
rights of creditors of the estate residing at the domicile of
the debtor.

We have considered payment of specialities to a foreign
representative having possession, and secondly, payment
to a foreign representative in the jurisdiction of his ap

pointment, and have found that in each case the payment
should be held a good discharge. If payment of an or

dinary chose in action is made elsewhere, than in the juris
diction of the representative's appointment, however, fur
ther questions arise. Since a representative is such only
by virtue of the laws of the jurisdiction which appointed
him, which laws have no extra-territorial effect, he cannot

act elsewhere, directly and ex officio,33�in the absence of
a statute directly authorizing a foreign representative to

sue, which privilege is usually only on named conditions.34
Nor can such foreign representative assert any title as an

individual, to property of his decedent in another state,
since each state claims the right, as it has the power, to

control title to real and personal property of decedents
within its borders,35 as of course it does with respect to

" WilMns v. Ellett, 108 U. S. 256, Fox v. Carr, 16 Hun. 434, note
24 above.

53 Johnson v. Powers, 139 U. S. 156, See, Goodrich, Conflicts, Sec

182, "Suits not in Representative Capacity."
34 That the foreign representative may sue if he obtains local let

ters of administration before trial, Grey v. Franks, 86 Mich 382.

This rule obviously "meets" the problem by avoiding it. For stat

utory provisions see, Woernek, 3d Ed .Sec. 163. Code D. C, Sec
329.

35 This statement is to be qualified first, by the minority rule crit

icized above note 28; and secondly with respect to claims coming into

existence after decedent's death, and which run to the representative,
who is, however, accountable for -what he collects upon them�as to
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the property of all others.36 Thus even satisfaction of a

judgment obtained by a foreign administrator has been held
no bar to the claim of a local administrator, subsequently
appointed, based upon the same demand, where local cred
itors would otherwise have been prejudiced.37 Neverthe

less, voluntary payment at the residence of the debtor, to
a foreign representative of the estate, will be held tp bar

subsequent claims of a local ancillary administrator upon
the same obligation, whenever no prejudice will thereby
result to local creditors. This is the general rule.38 Though
it runs counter to the rules of substantive law just stated;
yet it is established in the decisions. It is customarily de
fended upon the ground that, where no prejudice will re
sult to creditors, the payment by the debtor will be deemed
an equitable discharge, to avoid circuity of action.39

The argument for the doctrine is that, while a creditor
should not be obliged to follow into the state of a foreign
representative, and there prove his claim, in order to realize
out of property (debts) which the decedent has left at death
in the creditor's own domicile, yet, on the other hand, when
there are no such creditors to be thus prejudiced or incon
venienced, to deny a local debtor who has paid a foreign
representative in good faith, discharge of his obligation,
and instead cause him to pay over again to a local repre
sentative, would result in circuity of action, in that the

which see Goodrich Sec. 182 cited above note 33. See, also, 8 Minn.
L. Eev. 544.

38 Harrison v. Sherry, 5 Cranch. 289 where the federal Supreme
Court used its jurisdiction in fact over the assets of a foreign bank
rupt to subject them to the priority given by our law to the debts due
our government.

37 Pond v. Makepeace, 2 Mete. 114, It is instructive to compare
the situation in this case with that in the case of Wheelock v. Pierce,
6 Cush. 288.

38 Beale, Voluntary Payment to Foreign Administrator, 42 Harv.
L. Rev. 597, quoted below notes 53-a and 56; Goodrich, Conflict
of Laws, pp. 413, 415; Woerner, Adm. 3d Ed. Sec. 161.

86 Beale, last note; Notation to Wolfe v. Bank of Anderson, 37
Harvard L. Rev. 264;



140 GEORGETOWN LAW JOURNAL

debtor, paying twice, must then recover on grounds of un

just enrichment from the foreign administrator whom he
once paid, after the local ancillary representative who col
lects the second time has made transfer of these proceeds
to such foreign domiciliary representative. To consider

voluntary payment to a foreign representative a good dis

charge, in the absence of local creditors, and to justify it,
thus, upon the avoidance thereby of circuity of action,�
this is the present answer of the courts and of the com

mentators to this problem in the conflict of laws.398

Incidentally, to confine prejudice resulting from such

voluntary payment to creditors is to ignore that, in every
such instance, the ancillary administrator (or the person
who would there be primarily entitled to ancillary letters)
has been deprived of the opportunity to administer upon,
and thereby to earn a commission upon the sum thus trans

ferred, and the state, (or the local court), has been de

prived of the fees chargeable upon an accounting of such
sum. Furthermore, the test assumes that prejudice will
not result to local legatees or beneficiaries 40

�whereas an

ancillary administrator would be entitled to ask the court

to distribute the surplus estate there located, directly to

local legatees or distributees, in accordance with the law
of the decedent's domicile,41 and such requesthas been grant
ed in some instances precisely because the rights of such

parties would, under the facts., be construed more strongly
in their favor at the forum than at the domicile,42 or be-

39-a Beale, idem, especially pp. 605, 608-9.
** Goodrich p. 414, Beale, id. p. 605, but cf. p. 607.
"Professor Goodrich calls attention to state statutes whereby

personalty within the state upon the death of the owner must be
distributed in accordance with the local rales, without reference to

the law of the decedent's domicile, citing, Hubd's Bet. St. Tt.t^ 1917,
c 39, 1; Mississippi Code 1906, Sec. 1648; Partee v. Kortrecht, 54
Miss. 66.

^Lathrop's Est. 165 CaL 243; In re Hughes 95 X. T. 55, Welles
Est. 161 Pa. St.. 218, Woerner, Sec. 167.

See Iowa v. Slimmer, 248 TJ. S. 115, 120; Overby v. Gordon, 177
U. S. 214.
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cause distributees will thereby be saved needless expense
and delay.43

However, to expand the test, by saying that a voluntary
payment to a foreign representative will be good in the
absence of prejudice to any other parties, of course in
creases to that extent the risk the debtor assumes in mak
ing payment voluntarily and without local administration.

Omitting, therefore, these additional considerations, and
taking the test simply in its usual statement�based upon
absence of prejudice only to local creditors�a very fun
damental difficulty lies in the fact that the debtor can never

know, at the time of payment, whether or not he is thereby
discharged. At best, (if he is to save the estate the expense
of a local administration) he must require a bond condi
tioned to have him harmless in the event creditors appear
subsequently. Legal theory is faulty which requires a per
son thus to provide himself a practical safeguard against
the effect of his act because the effect may be to protect
him, or not, depending upon what the future may disclose
as to a present fact; namely, the existence of creditors.

This anomolous status of the present legal theory on the
subject apparently results from a public policy to protect
local creditors, and yet, whenever consistent with this pol
icy to save the debtor, who, having paid, is confronted with
a second demand.44 If the debtor's payment in disregard
of substantive rules had harmed no creditor, (because there
were none unpaid, to suffer harm) then his payment might
be considered a discharge of his debt to avoid circuity. But
if some creditor would thus be harmed�the debtor must

pay again�the creditor must be protected, in accordance
with substantive rules. This last, regardless whether the
creditor had been diligent to protect his own interests,�

"Harvey v. Richards, 1 Mason 381, Fed. Cas. 6184; Gravely v.

Gravely, 25 S. C. 1; In re Lorillard 1922, 2 Ch. 638; 36 Harv. L.
Rev. 608, 9.
" Professor Beale, 42 Harv. L. Rev. 597, 605, quoted below notes

53a and 56.
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whether he had reduced to possession his "inchoate right"
in these assets,�whether he had been diligent to change
his "equity" in these assets into a legal title. The substan
tive rule that the payment is bad would be ignored only
if it should appear that no harm would result to a creditor

by disregarding it, and it would then be disregarded to

avoid circuity. Whether the debtor's payment to a foreign
representative was a satisfaction or not, thus remained un

determined until the trial, upon a further demand made

upon him, by a local administrator.

It would surely be better to have a test whereby the
debtor may determine at the time when he is approached
by a foreign representative for payment, whether or not
payment to such foreign representative will satisfy the
claim. It would seem that, if those who will benefit
by the existence of a local administration have
not been active to secure one�by locating assets and se

curing appointment�the debtor who has paid a foreign
representative, bona fide, should not be held to pay over

again, thereafter, to an ancillary, local administrator, for
their benefit, convenience and protection. Because through
their inactivity he was misled into recognizing a foreign
representative. Rather, a debtor who pays a foreign rep
resentative a reasonable time after decedent's death, having
no knowledge nor notice of local creditors, should have no

greater burden than to be responsible for a proper applica
tion of the fund created by his payment,45 And it should
be deemed a proper application if the fund became the

property of some representative of the decedent under
such circumstancs as to make him accountable for it be

fore the court of his appointment.46

Perhaps something of this more liberal feeling is respon-

15 While not often mentioned, he has this burden under the present
test, before he could show unjust enrichment and recover from the

estate in the hands of the foreign administrator whom he paid.
"See Hatehett v. Berney, 65 Ala. 39; Ferguson v. Morris, 67 Ala.

389.
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sible for the cases which have held that, even if there prove
to have been local creditors unsatisfied at the time a res

ident debtor paid a foreign administrator voluntarily at the
debtor's domicile, still, as a fourth consideration, the pay
ment may be a good discharge if no local administrator
had been appointed prior to such payment.47 This rule
would permit debtors to know when they could safely save

a decedent's estate, ancillary administration; and would
put a premium on diligence on the part of the local cred
itors, who, probably in all jurisdictions, may themselves

apply for administration in the absence of prior applica
tions by parties in interest. Nevertheless, it is an incom

plete and arbitrary test, of itself.

Lastly, there is some slight indication that, even where
there are local creditors unsatisfied, and a local adminis
trator appointed, a voluntary payment at the residence of
the debtor to a foreign representative will still be a good
discharge if made without fraud and without knowledge
or notice of the local appointment.48 It is to be conceded
that such a rule would whittle away a large portion of the
protection now afforded to local creditors. If, in any par
ticular case, after such payment abroad by the debtor, the
creditors are still in position to present their claims at the
forum of the same foreign administrator, the mere incon
venience involved in so doing is scarcely worthy of the em

phasis given it in cases decided years ago,49 when commu

nication and travel were unfamiliar and expensive. But

admittedly the local creditor may be met in the foreign
jurisdiction by the bar of the statute of limitations there;
or he may find there statutory preferences in claims which
work to his prejudice, perhaps to his exclusion; or he may
find that administration insolvent. This is the "prejudice"

"Morrison v. Berkshire, L. & Tr. Co., 229 Mass. 519; Citizens
Nat. Bank v. Sharp, 53 Md. 521; Schluter v. Bowery Sav. Bank, 117
N. Y. 125.
"Maas v. Savings Bank, 176 N. Y. 377, affirming 73 App. Div.

524.
49 Harvey v. Richards, 1 Mason 381, Fed. Cas. 6184.
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confrouting the creditor which has kept courts close to the
substantive law rule that the foreign representative had
no local powers. Creditors were to be protected from suf
fering this "prejudice" through the debtor's payment
abroad. That the payment might have been made by the
debtor innocently, and without knowledge of the local cred
itors or the local acTministration 50 was disregarded as irre
levant. That the debtor might have been misled into mak

ing such payment by the inactivity of the creditor himself,
in failing to take out local letters, seems not to have been

urged or considered.

Of course, if there be a local administration, in fact, in
the debtor's own county, he should be charged with notice,
and is thus left without any justification, and does notmerit

protection.51 But otherwise, how is the debtor put upon
notice by an administration in his state? By the publica
tion against creditors, to come in and probate their claim
or be barred? There is no publication against debtors to

pay locally, or be at the risk of paying twice ! In practical
effect, by the "prejudice-circuity" test, the law puts upon
a debtor the burden of making inquiry in every county of
his state, wherein decedent might possibly have left prop
erty, or creditors, to ascertain at his peril whether admin
istration had been granted or would be obtained, before

"In Maas v. Savings Bank, 176 X. Y. 377, the court said: "It is
contended on behalf of the plaintiff that the defendant had construc

tive notice of the appointment of an administrator in this state,
3118105 out of the fact that the appointment of the plaintiff was a

matter of record in the surrogate's court. We, however, are not

inclined to adopt this view. Such a rule would seriously interfere
with the collection of debts, and would become exceedingly burden
some to debtors," etc. This is a fair recognition of the fact that,
after all, the debtor is also a local citizen, and entitled to consid
eration when he is honestly endeavoring to acquit himself of his

obligation.
61 Insofar as the language, and apparently the holding, in Maas v.

Savings Bank, above, are contra, they seem indefensible, in view of
the slight burden to check whether an administration has been

granted in the local surrogate or county court.
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being free safely to pay his debt to a foreign representa
tive ! Is this not too great a burden,52�in view of the prac
tical desirability of encouraging voluntary payments, when
ever local administration is not in fact otherwise neces

sary?
As Professor Goodrich so well puts it, conceding that a

voluntary payment to a foreign administrator is technically
not a good payment, still it is convenient (and economical)
not to be compelled to have a local administrator every
where there is a debtor.53

Accordingly, the claim upon the courts by creditors for
their protection,533 should be succeeded by demand for pro-

52 In the Appellate Division, the court deciding Maas v. Savings
Bank, said: "* * * even if the bank were connected with each sur

rogate's office by telephone or telegraph it would have no guarantee
of protection in making a payment, for it might be proved that a

minute before the payment was made, local letters were issued in
some county, or that the information it received was arroneous." No
local creditors were involved; the contest was only between the debtor
and the local representative; but the reasoning would apply. In
Richard v. Neblett, (1920 Miss.) (84 So. 695; 10 A. L. R. 272) an

action against a debtor who had paid a foreign administrator, the
court said: "The payment * * * to the Virginia administrators
does not indicate, as claimed by the appellees, that he refused to

recognize their title. * * * On the contrary, it indicates that he was

trying to pay the rent, but, not knowing to whom it was due, offered
it to the wrong person. Had the appellants called on him for the
rent and been refused payment, a different question might be pre
sented."
In Hutchins v. State Bank, 12 Mete. 421, where executrix appointed

in Vermont, having the certificate of stock collected dividends and
obtained transfer of the stock by the State Bank, Boston, held good,
against local administrator c. t. a. appointed in Massachusetts after
her death; Shaw, C. J., saying: "The question is whether, in per
mitting this transfer * * * the bank were so negligent, or acted
so much in their own wrong, that they are now obliged, without any
equivalent or advantage to themselves, to stand responsible for the
value of these shares." (422) Judgment for defendants.

ES Goodrich, Conflict of Laws, p. 415.
6Sa Professor Beale has as the close of his article, cited note 17,

above, the proposition: "This strong disposition of states to protect
creditors against the necessity of following assets is * * * one of the
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tection to the local debtor, who, being urged to pay a for
eign representative, without putting the estat eto the ex

pense of a local adnainistration, bona fide and without no
tice makes the payment.54
His payment, however, although desirable as a practical

matter, being in violation of substantive law rules, needs
some legal theory to support it. As already stated, his pro
tection has been predicated heretofore upon an assured or

preferential protection to local creditors. If to recognize
the payment will not result in prejudice to these creditors,
then, to avoid circuity of action, the payment is held a good
discharge. The effect of the payment is left to the subse

quent determination of a fact unknown when the payment
is made; namely, the existence of unsatisfied creditors.
This doctrine leaves the debtor with the risk, or the neces

sity of putting the estate at the expense of local letters.
And the debtor's risk is occasioned and incurred by reason

of the creditor's inactivity; for the creditor may always
apply for local letters, if none have been granted.55 Since
the debtor's payment is admittedly not a good legal pay-

salient facts of modern interstate transactions, and it seems a quite
sufficient ground for the refusal of the court to allow collection by a

foreign administrator in any case where there are local creditors to

be prejudiced." (p. 609.)
54 In the Appellate Division, Maas v. Savings Bank, above, the

court said: "Instead of enforcing any public policy of the State, we
think it would be rather against public policy to hold that no local
debtor may pay a foreign domiciliary administrator except at his

peril. If that rule should be announced, then in every instance it
would be necessary to take out letters of administration here, in
volving considerable expense in the service of citations and the pub
lication of notices to creditors. A small fund like this would be
absorbed in such legal proceedings."

55 The debtor's obligation is an asset upon which the creditor can

obtain administration. Having letters, the creditor can make demand

upon debtor. Placing the burden on the creditor to locate the debtor,
at the risk of following the assets to a foreign administrator, is
surely more reasonable than the present burden on the debtor to
locate the creditor, at the risk of paying twice�or to require local
letters believed otherwise unnecessary.
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ment, and resort must be had to equity to afford a dis

charge,56 reference might be made to the doctrine that, be
tween innocent parties, he will suffer whose action, or in
action, occasioned the loss.57

The broad rule that a foreign representative has no power
outside his own state would remain. Local creditors, by
making their presence known, securing the issuance of an

cillary letters, and actively seeking out the local debtors
would be assured complete protection. But a debtor who
was not confronted with an existing administration in his
own county, and who, a reasonable time following the death
of decedent, was still without knowledge or notice of an

administration elsewhere in his state, might voluntarily
pay a foreign representative, and be chargeable only for
the proper application of his payment by its entry to the
credit of the estate in the~ forum of the representative wliom
he has paid. This test recognizes the natural situation that
creditors must be ever active to protect their interests.58

" Thus Professor Beale defends the result in Wilkins v. Ellett,
108 U. S. 256, upon the ground that "at the time it was made, the
first payment must have been a valid discharge in equity; for if the
subsequent administrator could exact payment a second time, the
estate would be unjustly enriched by the amount of the first pay
ment and would have to pay it back. The exaction of the first pay
ment would therefore result in circuity of action, and to avoid this

circuity equity would uphold the first payment." (p. 605.) He says

further, at page 608, that the power of a foreign administrator to
collect is "limited to cases where the payment constitutes an equitable
discharge, because no one is prejudiced by it, and where the proceeds
eventually get into the same hands that they would have done had
the payment been made to the proper administrator." Italics have
been supplied.
" Pomeroy, Equity Jurisprudence, Sees. 782 and 803; Rice v. Rice,

23 L. J. Ch. 289; 61 Eng. Repr. 646; Heyden v. Excelsior Loan Assn.,
42 N. J. Eq. 403; Horn v. Cole, 51 N. H. 485; Continental Nat. Bank
v. Bank, 50 N. Y. 575; Dobbin v. Cordiner, 41 Minn. 165, and note 52
above.

S8In Parsons v. Lyman, 20 N. Y. 103, Executors of decedent dom
iciled in Connecticut collected claims in New York exceeding $80,000,
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It requires that the public policy to protect local creditors
regardless of their own action or inaction, be succeeded by
a public policy to facilitate the prompt and economical set
tlement of decedents' estates: by a single administration,
where possible, and, otherwise, by requiring creditors in
states other than decedent's domicile to be alert and active
to seek ancillary administration, and to make demand upon
debtors there, at their peril. Perhaps there is little in
human nature to indicate that prejudice would needlessly
result to creditors from the undue haste of debtors to pay
their obligations to an outside representative. Yet the
debtor who did pay, under the conditions named, need not
continue to carry the account as a liability, against the
possible future determination whether anyone was thereby
prejudiced, and whether he should be protected to avoid
circuity. Instead, he could immediately enter the debt as
discharged, though paid voluntarily to a foreign represen
tative of the decedent

accounted for them in Connecticut and thereafter qualified in New
York. Legatees claiming distribution in New York demanded an

accounting there for the $80,000 removed to Connecticut. Denio, J.,
recognizing that a foreign executor has no extra territorial authority,
and could not sue, but that local debtors may pay him voluntarily,
says: "Our jurisdiction is not violated nor our tribunals in any way
contemned by such a transaction. Simply, our laws are not invoked
because in the ease supposed there is no occasion for their agency.
* * * In the absence of any administration in this state, payment
could only be made to the executor appointed in Connecticut, and if
all the creditors and legatees had resided here, it would have been

impossible for them to have prevented the payment to the executors,
except by attaching the debt under a local law, or by themselves

procuring administration here." (113-4) . Italics supplied.
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EDITORIAL

SUPREME COURT OF THE UNITED STATES

'T'.HERE are not as many cases appearing on the docket
of the court as there were at this time last year, how

ever, there are now over 500 cases docketed, but it is safe
to predict that more than half of these cases will not be
heard since the court has already announced that it does
not have jurisdiction over more than 250 cases.

During the 1928 term the court disposed of 822 of the
947 cases which appeared on its appellate docket, while in
1927, 857 cases were disposed of out of the 1032 cases on

the appellate docket. Of the 822 cases disposed of in 1928,
274 were on the merits and 548 were on petitions for writs
of certiorari.

Associate Justice Oliver Wendell Holmes celebrated his
twenty-seventh year on the bench of the Supreme Court
on December 9. Justice Holmes was born in Boston on

149
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March 8, 1841, and is now going on his 89th year. Prior
to his appointment to the Supreme Court by President
Roosevelt in 1902, he served as a member of the Supreme
Judicial Court of Massachusetts, where he was appointed
in 1882.

Chief Justice Taft, in a report recently submitted fol

lowing his annual conference with the Judges of the Circuit
Courts of Appeal, recommended additional personnel, in
cluding judges, to expedite the handling of the increasing
number of cases appearing on the dockets in the Federal
Courts.

The report points out that the increase in the number of

cases appearing on the dockets of the Federal Courts is

largely due to the Prohibition Law, there being approx

imately 67.000 cases arising under that law filed in the fed

eral courts during the fiscal year ending June 30, 1929.

The recent denial of a petition for a writ of certiorari in
the case of Ramsey v. State of Iowa has caused much com

ment on the law governing searches and seizures. The

petitioners home had been searched without a search war

rant by state officers and the evidence seized was permitted
to be used, over his objection, at his trial in the Iowa courts

where he was charged with a violation of the state pro

hibition law.

So far this term the State of Xew Jersey has invoked

the original jurisdiction of the court on three occasions. In

one of these disputes it is attempting to enjoin the City of

Xew York from disposing of its garbage by loading it on
barges and towing it out into the ocean where it is thrown

overboard. Xew Jersey claims that it is washed onto its

shores by the action of the wind and tide and his greatly
affected the property values along the ocean front-

In another of these cases it is seeking to enjoin the State
and City of Xew York from Averting the water from the

headwaters of the Delaware River for the use of the City
of Xew York.
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A boundary dispute between New Jersey and Delaware
is the latest one to be filed. In this litigation the question
arises as to where, in the Delaware River and Bay, the
exact division of territory lies.

Connecticut is also involved in a water diversion dispute
with the Commonwealth of Massachusetts. It is seeking to

enjoin the diversion of water for use by the City of Boston
from certain rivers which flow from Massachusetts into
Connecticut.

The court has been asked to pass upon the question of
whether a municipality in the State of Oregon has the right
to supply electric power to consumers beyond its corporate
limits without subjecting itself to the jurisdiction of the

Oregon Public Service Commission.� (Yamhill Electric Co.
v. City of McMinnville.)
The question of whether an indictment naming the ac

cused as a "prohibition agent" and charging him with re

ceiving money as a bribe, states a good cause of action may
also be decided if the petition for a writ of certiorari is
granted in the case of Dropps v. United States.

An appeal has been filed wherein the court is asked to

pass upon the question of whether a state legislature may

appropriate money, which it has raised by taxation, to fur
nish books for school children in private schools as well as
public schools.� (Cochran v. Louisiana State Board of Ed

ucation, et al.).
The right of a state to impose an inheritance or transfer

tax on intangible personal property, such as debts which
are owed by a resident to a non-resident where evidence
of the debt may be found in the state, is involved in two
cases pending before the court, one of which is awaiting
decision.� (Beidler v. South Carolina Tax Commission).�
(Baldwin v. State of Missouri) .

The court has also been asked to pass upon the question
licensed to engage in a business which, under the statutes
of the state, is made a public utility.� (Corporation Com
mission of Oklahoma v. Lowe, etc.).
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Rulings are expected shortly in cases which present the
following questions:
The right of a state to tax personal property owned by

an individual and stored on a Governmentmilitary reserva

tion.� (Surplus Trading Co. v. Cook.)
The right of a state to tax a debt owed by a resident to a

non-resident.� (Beidler v. South Carolina Tax Commis
sion.)
The power of the Interstate Commerce Commission, act

ing under authority of the Hoch-Smith Resolution, to lower
the rates on the carriage of deciduous fruits from Califor
nia to the eastern markets.� (Ann Arbor R. R. Co. v.

U. S.).
The question of whether the Suits in Admiralty Act pro

vides the exclusive remedy in damage suits against the
Merchant Fleet Corporation.� (Fleet Corporation v. Lust-

garten.)
The constitutionality of a New York statute purporting

to seize the bank account of a man who has abandoned
his wife and child.� (Corn Exchange Bank v. Coler).

The power of the Secretary of Agriculture, acting under
the supposed authority of the Packers' and Stockyards Act,
to fix the maximum rates to be charged by commission mer
chants in buying and selling livestock.� (Tagg Bros. &
Moorhead v. United States) .

The correct method to be used in determining deductions
to be taken for the depletion of minerals from mines under
the Federal tax statutes.� (Reinecke v. Spalding).
The rates of fare to be charged by the United Railways

& Electric Company on its street cars in the City of Bal
timore.� (West, etc. v. United Rys. & Elec. Co.).

The validity of an Iowa tax statute imposing a "ton-
mile" tax on common carriers operating over regular routes
or between fixed termini.� (Iowa Motor Vehicle Assoc, et
al. v. Board of Railroad Commissioners of Iowa.)
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Charles Evans Hughes, special master appointed by the
court in the Great Lakes "Diversion Case," filed his recom

mendations for a proposed form of a decree on December
17. In his report Mr. Hughes recommends that the Sani
tary District of Chicago be given nine years in which to
construct other works for the disposal of the City's sewage
and that after 1938 a diversion of between 1,000 and 1,500
cubic feet per second be permitted in the aid of navigation.
After December 31, 1929, it is recommended that the quan
tity of water to be diverted be decreased from 8,500 cubic
feet per second (the present diversion) to 6,500 cubic feet
per second.

E. P. C.

NOTES

CONTRACTS�Impossibility, Mistake.

There can be little doubt that the grounds for recission of con

tracts or of defence to actions brought on contracts, known as mis
take and impossibility of performance, overlap each other to a con

siderable extent. Where mistake ends and impossibility begins, courts
and text writers alike have never been able to agree. The disagree
ment in the matter of nomenclature is relatively unimportant, but it
seems also that there has been as little agreement among the au

thorities upon the principles applicable to certain cases which fall
within the categories mentioned.

Where the impossibility of performance arises subsequently to the
formation of the contract, the rules of law applicable are fairly well
settled,1 though the courts often find difficulty in applying the rules
to the individual case.

But in cases of precedent impossibility, or impossibility which ex

isted at the time of making the contract, the courts and writers are

at variance. Some, as in the case noted,2 hold the parties to absolute
liability, while others distinguish the cases, and in the distinctions
fail to arrive at unanimity.

1 For excellent collections of cases on this matter, see 6 Eng. R. C.
L. 611, 613, 701; 16 Georgetown Law Journal 265; 28 L. Rev. 817.

2 Geis v. Mathes, 280 Pac. 759, (1929). See Recent Decisions, p. 162.
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The authorities may be taken to agree that where the contract is
to do something physically impossible, or where there is legal impos
sibility apparent upon the face of the promise, there is no contract*
But where the impossibility is merely subjective, or where it amounts
to impracticability, they seem to have grouped themselves about the
doctrines laid down in two English cases.

The doctrine of Thornborow v. Whitacre * would impose liability
for a promise to pay two grains of corn, and double the number of
grains in geometrical progression weekly for a specified period.
All the decisions which impose absolute liability upon a promise

to do something which was impossible at the time of contracting are

traceable back to Thornborow v. Whitacre*

A century and a half after Thornborow v. Whitacre, in England
it was held that the purchaser of an annuity might recover the pur
chase price because, before the contract was completed, the annuitant
had died, unknown to the parties.* This case seemed to go on the

theory of what is now known as "destruction of the subject-matter,"
or, "failure of essential condition". This case was followed by Scott

v. Coulson,' where a contract of insurance, both parties believing the

assured to be alive, whereas he had in fact died before the contract

was made, was held to be unenforceable because of the common mis

take, or destruction of the subject matter.

Riegel v. Insurance Company " is an American case holding a sim

ilar doctrine. The beneficiary, believing tie insured to be alive, and
being unable to make payments on the policy, surrendered the policy
for a smaller, paid-up policy. The insured was in fact, dead at the

time, and it was held that the surrender should be revoked and the

old policy restored.

In the case of Allen v. Hammond," the Supreme Court of the United
States had recognized the principle long before Strickland v. Turner

was decided. There it was held that a contract to settle a claim

1 Axson, on Contracts, Corbin's American Edition, (1924), p.
450.

* 2 Ld. Baym. 1164 (1705) . It is worthy of note that no judgment
was given in this case, the parties reaching an agreement after
hearing the opinion of the court

s Op. tit. supra, note 4.
* Strickland v. Turner, 7 Exeh. 208 ; 22 L. J. (N. S.) Exch. 115.

(1852).
7 2 Ch. (C. A.) 249. (1905).
8 153 Pa. 134; 25 A. 1070. (1893).
�11 Pet (U. S.) 63. (1837).



NOTES 155

against a foreign government might be cancelled because the contract
was made in ignorance that the claim had already been granted.
In the year of Strickland v. Turner,10 the House of Lords made an

unusual application of the doctrine already referred to as that of
the destruction of the subject matter. Couturier v. Hastie 11

was an

action on a contract for the sale of a cargo of corn which the parties
supposed to be on its way to England. When it transpired that the
corn had been sold on the way to prevent its rotting from heat, the
contract was declared void, the object of the sale having ceased to
exist. The court said the sale was of a "cargo" of corn, and that
the corn's character as cargo had ceased to exist at the time of the
sale.

The court, in disposing of this case, probably had in mind the

principle now known as "failure of essential condition," in other
words, that the parties made it an implied condition of the sale that
the corn would arrive in safe condition. A similar principle is ex

tensively applied when the defense is that of intervening impossi
bility of performance, viz., where a specific thing, the continuation
of which is essential to the performance of the contract, is destroyed,
performance will be excused because of failure of an implied con

dition.12

It will be noted that the implied condition must be an essential
one in order to excuse performance. Up to the beginning of the

present century, the courts had been unable to evolve any satisfac
tory test to determine whether the parties would, at the time of
contracting, consider the condition an essential one, or, indeed,
whether they would consider the fact in question a condition at all.
The courts were extremely cautious in their efforts to apply the con

tract the parties had made and not to make a new contract.

Frederick C. Woodward, writing in the Columbia Law Review,13
suggested a rule which would seem to solve the problem : "If the con

tingency which makes the contract impossible of performance is
such that the parties to the contract, had they actually contemplated
it, would probably have regarded it as so obviously terminating the

obligation as not to require expression, failure of performance should
be excused". This rule has received judicial application.1*

10 Op. cit. supra, note 6.
"5 H. L. C. 675'; 25 L. J. Ex. 253; 2 Jur. N. S. 1241. (1852).
12 Anson, op. cit. supra, note 3, at 455 and cases there cited See

also an excellent note in 32 Yale L. J. 302. (1923).
13 (1901) 1 Col. L. Rev. 533.
11 Per Rodenbeck, J., in Kinzer Const. Co. v. State, 125 N .Y. S.

46. (1910).
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The same rule is applicable to cases of impossibility of perform
ance existing at the time of the formation of the contract. Pollock
states15: "In the case of non-existence, at the date of the contract,
of a thing or state of things assumed to exist by the parties, per
formance is excused to the same extent and for the same reasons

as if the failure of the assumed conditions had supervened. * * *

Either way, there is a common mistaken assumption, and hence it
has been usual to refer this class of cases to Mistake or * * * to
include them in the capricious rubric of Failure of Consideration.
(Citing) Couturier v. Hastae," Clifford v. Watts

Salmond and Winfield,18 another English treatise, also speaks of
"Essential error amounting to failure of condition", and illustrates
the point with the cases of Strickland v. Turner,13 Couturier v.

Hastie, 10 and Scott v. Coulson.11

Pollock" attempts to draw a distinction between cases where the

precedent impossibility was known to the parties and those where
it was not. He says: "There is no reason why a man should not

make himself answerable, if he chooses to do so with his eyes open,
for accomplishing something very difficult or not known to be prac
ticable". This rule undoubtedly was the law, and has yet to be openly
rejected. It found its application chiefly in cases where the prom
ises anticipated the progress of invention, as where, before the com

ing of modern means of transportation, one would covenant to cross

the continent of Europe in a single day.

But the courts, while not denying, seem to have disregarded this

proposition, and applied the test whether there was an implied con

dition. Thus, in Jackson v. Sunlit Fruit Co." there was a contract

"Pollock, Contract, 9th Ed. 327. (1921).
16 Op. cit. supra, note 11.
17 5 C. P. 577 (1870). This was an action on a covenant to dig

1000 tons of clay a year from certain land. Held, covenant not en
forceable because there was not at the time 1000 tons of such clay
on the land.

15 Salmond and Winfield, Contracts, (1927) 192.
19 Op. cit. supra, note 6.
40 Op. cit. supra, note 11.
sl Op. cit. supra, note 7.
"

Op. cit. supra, note 15, at 309.
"283 F. 767 (C. C. A. 1922). There is a line of cases which

seems to follow Pollock's rule (supra, note 22). Thus, in Eberling
v. Deutscher Verein, 72 Tex. 339; 12 S. W. 205 (1888), 4t was held
that, in a contract to sell a homestead, where the wife refused to

join in a. conveyance with her husband as required by statute, the
husband was liable in damages for what the vendee paid in good



NOTES 157

to sell the fruit which would grow on certain land for ten years.
The land, to the knowledge of both parties, belonged to the promisor's
wife, and when she refused to consent to the sale, it was held that

performance was excused. There was a similar holding in Dolan v.

Rodgers,21 where a subcontract was made for railroad construction,
both parties knowing that the contractor's agreement with the rail
road forbade subletting the contract. The railroad prevented the
subcontractor from finishing the job, and the court held that failure
to perform was excusable, both parties having in view the contin

gency that the railroad might interfere and that was an implied
condition of the contract. Hence, both parties were excused as to

the future, but bound as to the past.
Corbin 26 makes a distinction as to the knowledge of the parties,

saying, "If the contract is made, both parties being conscious of
their lack of knowledge of the fact, there is no mistake. * * * The

parties * * * are ignorant, not mistaken; for their ignorance is
conscious ignorance" (Citing) Sears v. Grand Lodge,2" Sears v.

Leland," Wood v. Boynton,2* Kowalke v. Mil. Elec. Co.,28 Hecht v.

Batcheller.30

Williston 31 indicates that mistake as to the existence of ore in
mine leases is subject to rules peculiar to that type of case, similar
to the rule given by Corbin, supra. But he also indicates that the
modern tendency is to construe such contracts more liberally. Such
is the interpretation given in the leading American case of Mineral
Park Land Co. v. Howard,32 where the contract called for the re

moval of a specified amount of gravel from certain land, but per
formance was excused when it was found that the cost of removing
it would be prohibitive. Clifford v. Watts 33 illustrates the British
rule on the point. Allen v. Hammond 34 also seems to be opposed to
Professor Corbin's statement.

faith. But it is submitted that this rule covers only cases of unilat
eral mistake. See 27 Col. L. Rev. 60 for a discussion of precedent
impossibility known to one party but not to the other. But see also,
23 Harv. L. Rev. 65.

21 149 N. Y. 489; 44 N. E. 167. (1896).
23 Op. cit. supra, note 3, at 219.
28 1 63 N. Y. 374; 57 N. E. 618. (1900).
27 145 Mass. 277; 14 N. E. 111. (1887).
28 64 Wis. 265; 25 N. W. 42. (1885).
28 103 Wis. 472; 79 N. W. 762. (1899).
30 147 Mass. 335; 17 N. E. 651. (1888).
31 3 Williston, Contracts, 2774.
32 172 Calif. 289; 156 Pac. 458. (1916).
33 Op. cit. supra, note 17.
34 Op. cit. supra, note 9.
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While the great weight of authority seems to be in favor of ex
cusing performance in cases of precedent impossibility, there is nev

ertheless respectable authority for the opposite view. In Reid v.

Alaska Packing Ass'n," there was a contract to sell salmon packed in
Alaska, the fish to be "exactly like Paget Sound fancy Sockeye",
which was held to be binding, though as far as known, there are no

Alaskan fish of that quality. The opinion cited Thornborow v. Whit
acre

"
as controlling, and also cited such eminent text writers as

Parsons," Clark18 and Chitty."
From this brief review of the authorities, it is submitted that by

the weight of authority, failure of performance on the part of the
defendant in the case noted43 should be held excused, or it should
at least be submitted to the jury whether, had the parties adverted
to the contingency that the key might be broken off in the lock,
they would have considered this contingency sufficient to bring to an

end the obligation to lock the steering wheeL
J. D. O'R., Jr.

COVENANTS�INCUMBRANCES�Effect of Grantee's Knowledge
of Existing Incumbrances in Action for Breach of Covenant

Against Incumbrances.
There is an absence of harmony among the decisions of courts

in actions brought for breach of covenants against incumbrances in
respect to the materiality of knowledge in the grantee of an existing
incumbrance.

The term "incumbrance" has no technical meaning; it is not one

of the "terms of the law," and hence no definition of it will be found
in the old books.1 However, an "incumbrance" as the term is used
in a covenant against incumbrances has been defined within the
last century as "every right to or interest in the land which may
subsist in third persons, to the diminution of the value of the land,
but consistent with the passing of the fee by the conveyance." 1

"43 Ore. 429 ; 73 Pac 337. (1903).
" Op. cit. supra, note 4.
*T 2 Parsons, Contracts, (7th Ed.) 673.
" Clark, Contracts, Sec 181, holding that the thing must be im

possible on its face, not merely improbable or impossible to the prom
isor.

15 1 Chttty, Contract, (11th Am. Ed.) 64, holding that the thing
must be naturally impossible.
**
supra, note 2.

1 Rawle, Covenants for Title (5th ed. 1887) �75.
1 Rawle, loc. eit. supra note 1. Rawle quotes this definition from

2 Greenleaf, Evidence (13th ed. 1876) �242, citing Preseott v. True-
man, 4 Mass. 630 (1808), and it is quoted from Rawle in 2 Tiffany,
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Although this definition enjoys the favor of the great weight of
authority,5 it is general and vague, and does not adequately cover

all the situations which may arise under diversified combinations of

fact.4

In Memmert v. McKeen," an oft-cited Pennsylvania case, it was

declared that incumbrances are of two kinds: (1) such as affect

only the title to land; (2) those which affect the physical condition
of the property. Where incumbrances of the former class exist, it is
of no importance that the grantee had notice of them when he took

the title.6 Where, however, there is a servitude imposed upon the

land which is visible to the eye, and which affects not title, but the
physical condition of the property, a different rule prevails.7 In

cumbrances of the former class, the court states, are usually of a

temporary character and capable of removal; the very object of the
covenant is to protect the vendee against them, hence knowledge,
actual or constructive, of their existence, is no answer to an action

for breach of such covenant; but the grantee is presumed to have

knowledge of incumbrances of the latter class, and to have adjusted
his price accordingly.8 The rule that open, visible and notorious
easements obviously affecting the physical condition of land at the
time of its sale are not incumbrances within the meaning of a cov

enant against incumbrances is not followed in many states. In

Huyck v. Andrews' the leading New York case on this subject, the
court rejected the distinction between incumbrances affecting title
and those affecting the physical condition of the property as set forth

Real Property (2d ed. 1920) �452. Fraser v. Bentel, 161 Cal. 390,
119 Pac. 509 (1911) ; Kelsey v. Remer, 43 Conn. 129 (1875) ; Lavey
v. Graessle, 224 N. W. 436 (Mich. 1929) ; Huyck v. Andrews, 113
N. Y. 81, 20 N. E. 581 (1889); Lafferty v. Milligan, 165 Pa. 534,
30 Atl. 1030 (1895); Friendly v. Ruff, 61 Ore. 42, 120 Pac. 745

(1912), in which the court interpreted the rule to mean" * * * any
adverse right or privilege which would interfere with or curtail the
full and exclusive enjoyment of the fee-simple title by the grantee
in the contract."

' Tuskegee, etc. Co. v. Birmingham, etc. Co., 161 Ala. 542, 49 So.
378 (1909).

4 See infra note 13.
* 112 Pa. 315, 320, 4 Atl. 544 (1886).
" Cathcart v. Bowman, 5 Pa. 317 (1847) ; Funk v. Voneida, 11 S.

& R. 110 (Pa. 1824).
7 Patterson v. Arthurs, 9 Watts 152 (Pa. 1839) ; Howell v. North

ampton R. Co., 211 Pa. 284, 60 Atl. 793 (1905).
8 Memmert v. McKeen, supra note 5.
'Supra note 2.
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in Aftmmert v. McKeen and Kuiz v. McCune,1" a leading Wisconsin

case, and declaring the safe rule to be that the covenant protected
the grantee against every adverse right, interest, or dominion over

the land, cast the burden of excepting all servitudes from the oper
ation of his covenants upon the grantor.11 And this same distinction
is not recognized in a recent Iowa case." The court was influenced

10 22 Wis. 62S (ISdS*!.
11 "This distinction is superficial and results from a confusion of

legal rights with physical objects. In either class (so-called) the
adverse right is the incumbrance." Note (1921) 21 Col. L. Rev. 700,
701, n. 12.
is <�* * * a covenant against incumbrances is broad enough to war

rant that there is no mortgage or other lien of any kind upon the

property, and that the property is not subject to a valid existing
lease. Scienter on the part of the covenantee is not material. In

an action of covenant, the deed governs, and, in such an action by
the grantee against the grantor, the latter cannot at law, in order to

defeat the operation of the covenant, establish by parol the grantee's
knowledge of an incumbrance or defect in the title, or by parol in
graft upon deed exceptions and reservations not therein mentioned."

Pope v. Coe, 225 X. W. 939 (Iowa 1929). Sondag v. Keefe, 251 DL

App. S7S (1929) ; Larey v. Graessle, supra note 2.
" See supra note 4. Incumbrances affecting the physical condition

of land: The jurisdictions are sharply divided as to whether or not

a public road constitutes a Breach of a covenant against incum

brances. That the existence of a private road is a breach is clear.

Young v. Gower, SS HL App. 70 (1899) ; Eller v. Moore, 4S App.
Div. 403, 63 X. Y. Supp. 88 (1900) ; Wilson v. Cochran, 46 Pa. 229

(1863), Fagan v. Walters, 115 Wash. 454, 197 Pac 635 (1921). The

general rule is that the covenant is not broken when there is a known

easement for a public highway. Ferguson v. Edgar, ITS Cal. 17,
171 Pac 1061 (1918); Harrison v. Des Moines & Ft. D. R. Co., 91

Iowa 114, 58 X. W. 10S1 (1894) ; But v. Riffe, 78 Ky. 352 (1880) ;
Haldane v. Sweet. 55 Mich. 198, 20 X. W. 902 (1SS4) ; Whitbeck v.

Cook, 15 Johns. 48-3 (X. Y. 1818) ; Huyck v. Andrews, supra note 2

(The instance of highways presents the only exception to the rule

prevailing in Xew York that the existence of an easement constitutes
a breach within a covenant against incumbrances') ; Patterson v.

Arthurs, supra note 7; Jordan v. Eve, 31 Gratt 1 (Va. 1S7S) ; Dea
cons v. Doyle, 75 Ya. 25S (1SS1). The reasons offered for the rule
are that a contrary holding would cause endless litigation, Desvergers
v. WiHis, 56 Ga. 515 (1S76) ; Whitbeck v. Cook, supra; that the
vendee is presumed to have knowledge of the highway and it is not

within the contemplation of the parties that it shall be considered an

incumbrance. Harrison v. Des Moines & Fx. D. R. Co., supra; and
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by the belief that in excepting from the covenant open, visible and
notorious easements, it would make possible the introduction of parol
testimony to vary the terms of written covenants and thus provoke
considerable litigation.18

J. S.

that while an easement is in its nature depreciative, public high
ways are highly appreiative and should not come under the same

rule, Harrison v. Des Moines & Ft. D. R. Co. But where urban
property is concerned the opposite rule prevails. Meachem v. Bur-

giss, 1 F. (2d) 47 (1924) ; see Sandum v. Johnson, 142 N. W. 878,
881 (Minn. 1913). Many courts refuse to distinguish public high
ways from other incumbrances. Copeland v. McAdory, 100 Ala. 553,
13 So. 545 (1893) ; Hubbard v. Norton, 10 Conn. 422 (1835) ; Ailing
v. Burlock, 46 Conn. 504 (1878) ; Burk v. Hill, 48 Ind. 52 (1874) ;
Pritchard v. Atkinson, 3 N. H. 335 (1826). The right of the public
to an easement over the land is held to be utterly inconsistent with
that exclusive dominion which the tenant in fee claims and exercises
under ordinary circumstances. Hubbard v. Norton, supra; Kellogg
v. Malin, 50 Mo. 496 (1872). By stautte in Vermont and Illinois
highways do not fall within the covenant unless expressly mentioned.
Vt. Gen. Laws (1917) c. 191, �4532; III. Stat. Ann. (Callaghan,
1924) c. 30, par. 10. Knowledge in the purchaser of a railroad right
of way across the land will not enable the grantor to escape the ef
fect of his covenant against incumbrances. Beach v. Miller, 51 111.
206 (1869) ; Wadhams v. Swan, 109 111. 46 (1884) ; Burk v. Hill,
supra; Barlow v. McKinley, 24 Iowa 69 (1867). Contra: Smith v.

Hughes, 50 "Wis. 620, 7 N. W. 653 (1880) ; Wisconsin Cent. Ry. Co. v.

Schug, 155 Wis. 563, 145 N. W. 177 (1914). Irrigation canals,
Ferguson v. Edgar, supra, Schurger v. Moorman, 117 Pac. 122 (Idaho
1911) ; electric wires carried upon huge steel towers having per
manent foundations, In re Wilson's Estate, 193 Pac. 578 (Cal. 1920) ;
a telephone line and transformer, Chandler v. Gault, 194 N. W. 33

(Wis. 1923) ; and levees, Jaques v. Tomb, 179 Cal. 444, 177 Pac. 280

(1918), Lallande v. Wentz, 18 La. Ann. 289 (1866), have been held

not to breach a covenant against incumbrances. The encroachment

of a building upon adjoining property constitutes an incumbrance.

Kennell v. Tandy, 270 Pac. 473 (Ore. 1928), following Fehlhaber
v. Fehlhaber, 80 Misc. 149, 140 N. Y. Supp. 973 (1913). Incum

brances affecting the title to land include: liens [mortgage, Corbett
v. Wrenn, 25 Ore. 305, 35 Pac. 658 (1894), Funk v. Voneida, supra
note 6; judgment lien, Whittern v. Krick, 31 Ind. App. 577, 68 N. E.

694 (1903) ; Jenkins v. Hopkins, 8 Pick. 345 (Mass. 1829) ; Hall v.

Dean, 13 Johns. 105, (N. Y. 1816) ; lien for taxes, Almy v. Hunt,
48 111. 45 (1868), Eaton v. Chesebrough, 82 Mich. 214, 46 N. W. 365

(1890) ; lien of special assessment, Maloy v. Holl, 190 Mass. 277



RECENT DECISIONS

CONTRACTS�Impossibility.

Plaintiff let an automobile for hire to defendant. The latter signed
a contract which stipulated, in capital letters: "Failure to Lock

Steeling Wheel Makes Me Responsible in Case of Theft". When
defendant was about to park the automobile, he discovered that the

steering-wheel key was broken off in the lock. He parked the au

tomobile, leaving the steering wheel unlocked. The automobile was

stolen and later recovered in a damaged condition, and plaintiff
brings an action on the contract for the damage. Held, the defend
ant is liable. Per Dawson, J.: "* * * Having contracted to be re

sponsible for theft, if he left the steering wheel unlocked, he as

sumed the risk of theft by not equipping himself to lock it". Geis v.

Mathes�Kans.� ; 280 Pac. 759. (1929).

(It is submitted that the above decision appears to be opposed to

the weight of authority. For discussion of the points involved, see

Notes, supra p. 153.
J. D. O'R., Jr.

CONFLICT OF LAWS�Validity of Foreign Divorce.

Israel Machransky avers that he and Leah Belle Machransky, being
of the Jewish faith, were married in Russia in 1901. Shortly there
after the bond of matrimony was severed by the rabbinical get which
signifies a divorce. It is usually prepared by a scribe, signed by the

(1906)]; right to take profits, Brodie v. New England Mortgage Se

curity Co., 166 Ala 170, 51 So. 86 (1910) ; dower, whether inchoate
or consummate, Bigelow v. Hubbard, 97 Mass. 195 (1867), Wright
v. Young, 6 Wis. 125 (1858) ; lease for years outstanding in third

person, Musial v. Kudlik, 87 Conn. 164, 87 Atl. 551 (1913) ; Winn v.

Taylor, 194 Pac. 857 (Ore. 1921) ; building restrictions, Ayling v.

Kramer, 130 Mass. 12 (1882) ; Roberts v. Levy, 3 Abb. Pr. N. S. 311

(N. Y. 1867) ; though a restriction resulting from a valid municipal
zoning ordinance is not an incumbrance, Lincoln Trust Co. v. Wil
liams Bldg. Corp., 229 N. Y. 313, 128 N. E. 209 (1920) ; covenant

prohibiting the use of firearms on the land, Fraser v. Bentel, supra
note 2; and an equitable easement, City of New York v. New York
& South Brooklyn Ferry, etc. Co., 231 N. Y. 18, 131 N. E. 554 (1921).

162
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husband, witnessed, and then delivered by the husband to the wife.

Mrs. Machransky has followed the plaintiff to the United States,
claiming that they were lawful man and wife. The only issue in

volved is the validity of the divorce. Held, validity of foreign di
vorce is determined by law of such country unless it offends some

positive dictate of the state in which status is being determined.

Machransky v. Machransky, 166 N. E. 423 (Ohio, 1929).

A leading case on the subject is Kapigian v. Der Minassian, 212

Mass. 412, 99 N. E. 264 (1912). Two Christians married and were

domiciled in Turkey. The husband came to the United States, with
the intention of earning money and returning to his homeland. He

learned that his wife had married a Mohammedan and became a

Moslem. The husband then decided to make Massachusetts his
domicile and remarried. An action for divorce was commenced by
his second wife on the ground that her husband had a wife living
at the time. The law of Turkey states that when a wife renounces

Christianity, embraces the Mohammedan religion, and marries one

of that belief, her previous marriage is void. The court, in view
of this fact, denied the divorce and recognized this summary pro
ceeding as an absolute divorce. Another case directly in point is that
of Leshinsky v. Leshinsky, 5 Misc. Rep. 495, 25 N. Y. Sup. 841

(1893). The plaintiff sought to annul a Chicago marriage on the

ground that his wife had a husband living at the time. Mrs. Les
hinsky had received a rabbinical get from her first husband which
was authorized by the law of Russia where they were domiciled at
the time. The New York court recognized this divorce and dis
missed the libel in question. All the courts which have been called
upon to adjudicate rights of parties under dissolution of marriage
involving Indian tribal customs have given them full faith and credit
as valid and binding divorces. Kobogum v. Jackson, 76 Mich. 498,
43 N. W. 602 (1889), La Riviere v. La Rivirere, 77 Mo. 512 (1883).
The mere fact that a judicial decree failed to accompany the di

vorces granted in Machransky v. Machransky, Kapigian v. Der
Minassian, and Leshinsky v. Leshinsky, supra, has no bearing upon
their binding effect in foreign courts. International comity dictates
that our American states recognize the law of Russia and Turkey
irrespective of the procedure prescribed. Inasmuch as the law of the
domicile is the guiding force in determining the incidents of matri
mony, it must be given an equal status in reference to problems of
divorce. There is, however, one qualification or exception to the
rule which is as well established as the maxim itself. There must
be nothing in the mode of divorce repugnant to our institutions or

detrimental to society. In Philadelphia v. Williamson, 10 Phila.
(Pa.) 176, 30 Leg. Int. 45 (1845) the question arose to the effect of
a law existing in Ireland (19 Geo. II) at the time the parties were
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married there. This statute declared null and void any marriage
between a Catholic and Protestant except under certain conditions.
The prerequisites were not complied with and the Protestant hus
band requested the Pennsylvania court to determine his status as a

single man. The court, citing Phillips v. Gregg, 10 Watts (Pa.) 168

(1840), held that such law will not be enforced since it introduces
a religious test utterly at war with a fundamental principle of
American government. This act was too revolting from an American

point of view to be given any judicial force in our courts.

The principle of the instant case might be stated in many different
ways, and supported by citations from numerous adjudications, but
no number of authorities could add anything to its obvious truth
which is recognized upon its simple statement. The fundamental
basis for the above doctrine has been effectively expressed by Lord
Penzance in Wilson v. Wilson, L. R. 2 P. & D. 442 in the following
manner: "An honest adherence to this principle moreover, will pre
clude the scandal which arises when a man and woman are held to
be man and wife in one country and strangers in another."

J. M.

CONSTITUTIONAL LAW�The Veto Power of the President.

During the first session of the 69th Congress, a bill allowing certain
Indians to present their claims to the Court of Claims was passed
by Congress and presented to the President on June 24, 1928. On

July 5", 1926, pursuant to a resolution, Congress adjourned sine die

although the Senate was to meet on November 10, 1926, as a court

of impeachment. Neither House was in session on July 6, the tenth

day after the bill had been presented to the President as prescribed
by the Constitution in order to become a law. Article I, Section 7,
Clause 2.1 The President neither signed the bill nor returned it to
the House of its origin, in this ease the Senate. Proceeding upon
the ground that since the President had neither returned nor vetoed
the bill, it became a law, the Indian tribes presenting their claims
before the Court of Claims. The government demurred. Its de
murrer was upheld and an appeal was taken so that the question
presented was neither by the adjournment sine die of the first session

Congress had prevented the return of the bill so that it did not

become a law. The Supreme Court affirming the decision of the

Court of Claims, held that since the time in which the President
could consider the bill as allowed by the Constitution expired when

the Congress was not in session, he was prevented by that adjourn
ment from returning the bill and it did not become a law. Okanogan,
etc. Tribes v. U. S., 49 Sup. Ct. 463. (1929).
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The question of approval or rejection of legislative bills in an

adjournment has been acted upon by several state courts. Some
of them hold that the executive may approve a bill in the adjourn
ment of the legislature (People v. Hatch), 33 Illinois 9. (1863);
Johnson v. Lews, 99 Atl. 710 (Md. 1916). The matter was brought
up in the case of an interim adjournment of the federal legislature
and in that case the Court said that the executive may sign bills in
the adjournment of Congress for all that is necessary is the approval
of the executive, and its return to the legislature is unnecessary.
La Abra Mining Co. v. U. S., 175 U. S. 423. 1899. And in an opinion
of the Attorney General to the President, Attorney General Palmer

says: "The President has the power to approve bills after adjourn
ment sine die of the Congress which has passed them but within 10

days after they have been presented to him." 32 Op. Att'y Gen.

225, (1920). The question of the veto power of the executive has
been acted upon by several courts of the various states. They hold
that the adjournment meant by their constitutions is final adjourn
ment and not an interim adjournment or an adjournment to a certain

day. Opinions of the Justices, 45 N. H. 607 (1864). Harpending v.

Haight, 89 Cal. 189 (1870). Corwin v. Comptroller Gen., 6 S. C.
391 (1875). Miller v. Hurford, 9 N. W. 477 (Neb. 1881). Johnson
city v. Tenn. Eastern Electric Co., 133 Tenn. 637 (1915). In their
decisions, these courts all agree that a return to a clerk or officer of
the legislature would be sufficient. They proceed upon the theory
that the legislature should have an opportunity to consider the ex

ecutive's objections. One of the courts even goes to the extent of

saying that the provision allowing a certain number of days to con

sider any bill means days "upon which the House is in session."
State v. South Norwalk, 77 Conn. 258 (1904). The only occasion in
which the question was acted upon by a federal agency was an

opinion by an Attorney General in which he says, "All the provisions
of the Constitution indicate that in order to enable the President to
return a bill, the House should be in session; and if by their own

act, they see fit to adjourn and deprive him of the opportunity to re

turn the bills with his objections and are not present themselves to
receive and record these objections, and to act thereon, the bill cannot
become a law." 20 Op. Att'y Gen. 503.

The Supreme Court in its decision in the instant case states,
"Since the bill is to be returned to the same 'House' and none other,
that is to enter the President's objections on its journals and proceed
to reconsider the bill�there being only one and the same reference
to such House�it follows in our opinion, that under the constitutional
mandate it is to be returned to the House when sitting in an or

ganized capacity for the transaction of business, and having authority
to receive the return, enter the President's objections on its journal,
and proceed to reconsider the bill; and that no return can be made
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to the House when it is not in session as a collective body and its
members are dispersed. "And further on, the Court says, "The House,
not having been in session when the bill was delivered to the officer
or agent, could neither have received the bill and objections at that

time, nor have entered the objections upon its journal, nor have
entered the objections upon nor have proceeded to reconsider the

bill, as the Constitution requires; and there is nothing in the Con
stitution which authorizes either House to make a nunc pro tune
record of the return of the bill as of a date on which it had not,
in fact, been returned." "Manifestly it was not intended that in
stead of returning the bill to the House itself, as required by the
Constitutional provision, the President should be authorized to de
liver it during an adjournment of the House to an individual officer
or agent, not authorized to make any legislative record of its de

livery."
From a consideration of these statements, it would seem that the

Court was of the opinion that the President could exercise his veto

that is, a pocket veto, during an interim, adjournment for a holiday
or any other occasion during a session, for if the expiration of the

time in which the President could deliberate a bill according to the
Constitution should occur when the House is adjourned for a day
or any amount of time, in view of the fact that the House would
not be in session to receive the bill, and that no clerk or officer of the

House would be capable of receiving it, the President could then ex

ercise the pocket veto. This raises the novel question of a pocket
veto during a regular session of the Congress, upon which question
no court has yet directly acted. The opinion of the Attorney General,
above referred to (20 Op. Att'y Gen. 503) , who although advising the
President that he could exercise a pocket veto during an adjournment
while Congress was in a regular session, still advised the President

to allow the courts to decide. However, it would seem that since Con

gress would not be in session in an organized state, and since no

organiedz officer or clerk could receive the bill as now held by the

Supreme Court, the President could exercise his pocket veto during
an adjournment of a regular session of the Congress.

1 Every bill which shall have passed the House of Representatives
and the Senate, shall before it become a Law, be presented to the
President of the United States; if he approve he shall sign it, but
if not he shall return it, with his objections to that House in which
it shall have originated, who shall enter the objections at large on

their Journal, and proceed to reconsider it If after such Reconsider
ation two-thirds of that House shall agree to pass the bill, it shall
be sent together with the objections, to the other House, by which it
shall likewise be reconsidered, and if approved by two-thirds of that
House, it shall become a Law. * * * If any Bill shall not be re

turned by the President within ten days (Sundays excepted) after
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it shall have been presented to him, the Same shall be a Law, in like
manner as if he has signed it, unless the Congress by their adjourn
ment prevent its return, in which case it shall not be a Law.

S. G.

HUSBAND AND WIFE�Succession Tax on Joint Bank Deposit of.

A husband and wife deposited their savings in a joint bank account

payable to either or to the survivor in the event of the death of either.

Upon the death of one of them a tax was imposed upon one-half
of the fund to which the other succeeded, although the deposit had
been made prior to the enactment of the statute providing for suc

cession taxes, and the death had occurred subsequent to the passage
of the act. From a decision upholding the plaintiff's contention that
the tax was invalid, the state appealed. Held, The tax upon the ac

crual to the plaintiff of an exclusive right to the entire fund which
she did not theretofore possess, and since this amounted to one-half
of the fund, that part thereof was taxable under the statute. The
act was not retroactive since the right of the survivor died from
the time of the death of the other joint tenant. Judgment reversed.
Tax Collector v. Hutchinson, 133 N. E. 352. (Ohio 1929).
A bank account of this nature, characterized by the disjunctive

use of the word "or" is an anomalous one. It partakes of the nature
of joint tenancies and estates by the entireties but differs from them
since here the sole order of either party is sufficient authority for

paying out the entire account, while in joint tenancies a joint tenant
may vary the account only to the extent of his own interest and in
a tenancy by the entireties the joint order of the husband and wife
is necessary for withdrawing any part of the fund. Marble v. Jack

son, 245 Mass. 504, 139 N. E. 442. (1923).

Recognizing these differences, the legislatures of several states
have definitely termed these deposits to be joint tenancies and the

depositors to be joint tenants. Cal. Banking L., sec. 15, (1921).
Colo., sec. 2692 (1921), Mich., sec. 8040 (1915), New York Banking
L., sec. 148 (1914), Washington, sec. 3348 (1925).
In the absence of statutes creating a transfer or succession tax,

the property devolving to a joint tenant upon the death of one joint
owner is not taxable. In re Tilley's Estate, 151 N. Y. S. 79, Aff'd.
215 N. Y. App. 702 (1915) . Biehl v. Martin, 236 Pa. 519, 84 A. 953.

(1912). In re Huggin's Estate, 96 N. J. Eq. 275, 125 A. 27. (1924).
In joint tenancies the joint owner takes a vested interest under the

conveyances or instrument from which the joint tenancy originated.
30 C. J. 903. Smith v. Douglas, 254 Fed. 244. (1915). A bank de

posit by husband and wife vests the interest at the time of the ere-
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afdon of the tenancy and a tax upon that interest �would be retro
active and invalid unless it purported to be a tax upon the transfer
of the right of succession to the surviving joint tenant. MeDougald
v. Boyd, 172 Cal 753, 159 Pac 16S. (1916). In re Gumsey, 177 CaL
211, 170 Pac 402. (1917). (Changed by statute in 1921, CaL Bank

ing L., sec 5092).

However, the right to take property by succession is a privilege
conferred by the law and the state may impose conditions upon such

rights if it does not thereby violate any vested or contract rights,
even to the extent of taxing the whole amount accruing to the sur

vivor. In re Dolbeer's Estate, 226 X. Y. 623, 123 X. E. 381. (1919).
Where the interest of one spouse was proved to have been entirely
donative, a tax upon the whole fund was allowed. In re Kane's Es

tate, 247 X. Y. 219, 160 X. E. 17. (192S). But, as in the instant

case, where it was shown that the deposit had been made prior to
the passage of the taxing law, only one-half of the entire sum to

which the joint tenant succeeded was declared to be taxable. In re

McKehmy's Estate, 221 X. Y. 15, 116 X. E. 348 (1917). Tax Col
lector v. Hutchinson, supra. When created subsequently to the pas

sage of a tax upon the method of acquisition, the total value of the
estate is taxable. Matter of White, 208 X. Y. 64. 101 X. E.
793. Matter of VanderbUt, 172 X. Y. 69. 64 X. E. 782 (1902). In
re Dolbeer's Estate, (supra).
The interest to which the surviving joint tenant succeeds has been

denned to be the absolute title to the deposit free from the pre

existing right which the other tenant possessed during his lifetime to

withdraw the entire deposit. Marble v. Jackson, supra. The same

principle has been recognized in Xew Jersey. Farmer's Loan &
Trust Co. v. Bugbee, 6 X. J. Mis. Bep. 415, 141 A. 579. (1928). The

right of the survivor in the property is measured by the death of
the other tenant, a principle which has secured the approval of the
United States Supreme Court in an analagous matter. Saltonstatt
v. Saltonstatt, 276 U. S. 260, (1928). Remecke v. Collector of In
ternal Revenue, 27S U. S. 339. (1929).

A. J.M.
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LAW FOR ENGINEERS AND ARCHITECTS�by Laurence P. Simp
son and Essel R. Dillavou, Minneapolis. West Publishing Com

pany, 1929. Pp. 633.

The present work is intended to put into the hands of the
advanced students in engineering schools the materials for
a course designed to acquaint them with the elementary-
principles of the law relating to their profession. It is adr
mitted that only a relatively few legal facts and principles
can be given the student in such a limited course, but for
that very reason it is extremely important to both student
and instruotor that the materials should be judiciously se

lected. Such a compilation the editors have made, probably
as well as can be done within the confines of some six hun
dred pages.

The method followed is to present in the text the rules

applicable to the everyday legal problems confronting the

engineer and architect in his practice, followed by illus
trative cases in the various topics, such as contracts, agency,
lien laws, workmen's compensation, public utility regula
tion, and so forth. A collection of forms is added for pur
poses of reference and comparison. The textual statements
are as accurate as the limited space will allow and the selec
tion of case material judiciously chosen.

It may seem fatuous to suggest that a wider field might
be advisedly covered, but one wonders why, for example,
the subject of statutory arbitration, adopted by most of
the great commercial states within recent years, is not

given some consideration. The answer is obvious that the
task of presenting a bird's-eye view of the fundamental

principles of the law pertaining to the work of engineers
and architects in a course of a few hours extending over

a single school year is one that should appall even the most

experienced lawyer. The problem is one so difficult that
it calls for instructors, not only of fine legal training, but of
experience in legal practice and teaching as well. For an

169
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instructor so equipped, who can impress upon his students
accurate concepts and some appreciation of the legal method
as contrasted with that of the engineer, and give them as

well the practical legal advice which the ordinary business
man has to learn from years of experience, this book is
well designed and executed to direct the preliminary read
ing of his student in preparation for the lecture sessions.
The authors are to be congratulated upon their success in

doing the important task they undertook far better than

any of their predecessors in this field.
Charles W. Tooke.

New York University Law School.

PRINCIPLES OF JUDICIAL ADMINISTRATION�by W. F. Wil-

loughby, The Brookings Institution, Washington, 1929, Pp. xxii,
662.

In a foreword to this volume, Mr. Herbert Harley de
clares that "of all the thousands this is the one necessitous
book in the field of productive writing", (p. V) . More mod

estly, the author states as his aim the subjection of the
whole problem of the administration of justice in the United
States to critical examination. From this study are ex

cluded legal philosophy, substantive law and historical ju
risprudence, except as the last is necessary to an under

standing of present practices, (p. XI).
In the judgment of the reviewer, the author has suc

ceeded admirably in his chosen task. The literature of the

subject, particularly recent reports of many committees of
Bar Associations and public commissions, has been care

fully digested. The practical experience of the author as an
administrator in governmental fields is reflected on many

pages. Moot questions have been carefully and fairly con

sidered. Arguments on both sides are presented but the
reader is not left in doubt as to the position of the author.

The volume is divided into six parts in which are dis
cussed successively Prevention, Enforcement, Judicial Or
ganization, Procedure and Legal Aid. The treatment is
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adequate; the conclusions, well fortified by logical reasons;
the whole, enriched by copious, illustrative instances.
Where time permits, the book seems eminently adaptable
as a manual of collegiate instruction. In any event, it must
have a place in the reading required for a general course
in American government. The lawyer, intent upon indi
vidual cases and hair-splitting distinctions, is compelled
by this book to survey the larger aspects of his profession.
As Mr. Harley points out, (p. X), while it will not bring
him direct -monetary returns, "any more than do bridge,
poker or what else he enjoys", concern with the political
problems of administering justice will bring unadulterated
satisfactions.

Many of the recommendations of Mr. Willoughby for im
proving the administration of justice will not receive pub
lic approval. He favors a tremendous increase of power
in the Attorney General of the State. Under his proposed
scheme, the Attorney General would not only appoint and
control all the prosecuting officers for the several counties
of the State, but he would also similarly head the State
police forces. He also favors the abolition of the Grand

Jury, substituting for the age-honored indictment, a sim

ple information by the prosecuting officer. Under such a

system, a prosecuting officer could no longer be correctly
described as a quasi-judicial officer. (People ex rel. Pringle
v. Conway, 121 (N. Y.) Misc. Rep. 622; 202 N. Y. S. 104).
The embarrassment of prosecuting in court a charge made

by the prosecutor individually is obvious. The author has
also grossly underestimated the independence of normal
grand juries. He has failed to note on the credit side the
advantages which accrue to the State of a secret presenta
tion of the evidence before trial in court. Witnesses

brought without warning before such a tribunal frequently
testify much more freely than in court or in private. Use
ful experience is gained by the prosecutor for presenting
his case in court. Reactions by a grand jury to evidence
are likely to be the same as those by a trial jury. On the
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credit side should also be placed the educational experience
derived by grand jurors from their service. This expe
rience is diffused throughout the community and tends to
develop an intelligent public opinion toward the adminis
tration of the criminal law.

For much the same reasons, the author's strictures upon
trial by jury will fail to gain public approval. The ideal
tribunal for the trial of an issue of fact is an ideal judge
and an ideal jury. Where one or both are imperfect, ideal
justice will not emerge. It is clear that Mr. Willoughby
is not satisfied with the personnel of our courts. All judges
are not honest, intelligent and courageous. So long as this
is so, the right to trial by jury will remain a valuable right.
It will remain a valuable right even after the personnel of
our courts is beyond criticism. The jury is the democratic
element in the Anglo-American court. Convoked for a sin

gle purpose, their function is quickly discharged in an at

mosphere which generally satisfies a litigant that he has
had his day in court under impartial circumstances. In

any event, the rancor of the loser is directed toward a body
which has dissipated with the rendition of the verdict. It
cannot continue against the court which survives the in
cident of the trial. As in the case of grand jurors, the
educational experience of the trial jurors is a factor in favor
of maintenance of trial by jury. Against the adverse con

clusion of Mr. Justice Proskauer of the New York Supreme
Court (495), may be placed the encomium passed by Judge
Crane of the New York Court of Appeals: "There is no

better or healthier system I know of than to have disputed
questions of fact, both in civil and criminal cases, passed
upon by ordinary citizens of ordinary intelligence."

Glenn W. Woodin.
Dunkirk, N. Y.

THE MILUGAN CASE. Edited by Samuel Klaus. New York: Alfred
A. Knopf. 129. 1-62, 62-4673. $5.00.
First in a series of volumes on distinguished American
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Trials under the same editorship in consultation with Pro
fessor Underhill Moore and James N. Rosenberg, this sets
a high standard and is of prime interest and importance
to all barristers interested in American politics and consti
tutional law. The main part of the book is composed of
the arguments of such famous lawyers as Garfield, Black,
Field, and Butler, the order of the court and the majority
and dissenting opinions of the court. Appended is a tran

script of the proceedings of the military commission and
a summary of facts and the court opinion in the allied and
antecedent case of Ex parte Merryman.
The issue settled in Ex parte Milligan was both political

and legal. The problem was the subject of wartime agita
tion and campaign pronouncement. The decision was that
constitutional rights of citizens to proper court trials could
not be abrogated and martial law declared and habeas cor

pus proceedings suspended, even in time of war, so long as

the courts were open for all who might come before them

having business. The decision was contrary to the British
doctrine enunciated in Ex parte Marais before the Privy
Council ((1902) A. C. 109). In Britain, as Sir Frederick
Pollack has phrased it, "a state of war may exist at any
place where aid and comfort may be given to the enemy,

having regard to the modern conditions of warfare and
means of communication." (18 L. Q. R. 152, 157).
Aside from its interesting connotations in Civil War

politics and propaganda, the Milligan case is a landmark,
though somewhat neglected in state jurisdictions in times
of strikes. It reflects and fixes in highly authoritative opin
ion the ingrained prejudices of American people against
military rule. This popular opinion and this settled slant
of mind is a fact which all must consider who deal with
military policy, military affairs. To this fact the present
volume is an adequate monument.

Captain Elbridge Colby, U. S. A.

American Barracks, Tientsin, China.



174 GEORGETOWN LAW JOURNAL

THE MOLINEUX CASE. Edited by Samuel Klaus. Xew York:
Alfred A. Knopf. 1929. 1-43, 44-405. S5.00.

Yellow journals and what we might now call the gum
chewers' sheetlets, influence criminal trials. In its day the
Molineux case was exciting and the subject of popular dis
cussion and popular feeling. The defendant was convicted.
His conviction was set aside by the Court of Appeals in an

opinion which is a classic on the admissibility of evidence.

(168 X. Y. 264.) On re-trial he was acquitted. His wife
secured a belated divorce. He himself died of general
cerebral paralysis due to syphilitic infection. The effect
of the whole volume, including the record of trial, the

reproductions of handwritings, the summaries of pertinent
evidence, and the tone of the introduction, is to lead to a

belief that a guilty man of depraved habits and weakening
mind escaped the electric chair where he should have sat.

To this tone, Mr. George Gordon Battle, of counsel for the
accused, objects in a letter to the editor of the volume.

Thus it is apparent that this book deserves its place in
the new Knopf series of American Trials. But it is of in

terest, not only to lawyers, but to the general reader. My
wife, who knows nothing of law, read it from cover to cover

with keen curiosity.
Captain Elbridge Colby, U. S. A .

American Barracks, Tientsin, China.

SPEAKING IN PUBLIC�WILLIAMSON, ABLEIGH B, pp. 412,
Prentice-Hall, Inc., X Y., 1929.

"Making effective speeches means influencing human

minds, and this means working with the most delicate and
subtle mechanism in the world."

The public speaker has a hard road to travel, and this

applies to the student who is to take up public speaking as

a study. There are no born speakers but, on the other

hand, there is no reason why any one with the will cannot
become eloquent. The case of Demosthenes illustrates this
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point very well. He suffered from weak lungs and an im

pediment of speech, but by patience and perseverance he

surpassed all others and was pronounced the greatest or
ator of ancient Greece.

There are no short cuts to becoming a polished and fin
ished speaker and this book offers none. However, it does
hold out encouragement by making the burden lighter in
the way of a systematic attack of the subject. It does not

preclude diligent application and practice nor the searching
eyes of criticism that all, who have aspirations in this direc

tion, must meet.

An examination and reading of this work shows that it
was adroitly planned and developed with care. It covers

practically every phase of public speaking from composing
a speech and finding the material to the most intricate and
delicate exercises of voice culture. It reflects the experience
and knowledge of the writer, and reveals that he has not

by any means only a superficial acquaintance with the sub

ject matter.

The volume is divided into five general parts, each part
containing two or more chapters. This facilitates the mak

ing of assignments by the teacher, who may proceed with
out confusion at any part and not necessarily commence

at the introduction, depending of course on the needs of the
class�that is, whether the course be elementary or ad
vanced.

As well as a most thorough discussion of the psycholog
ical aspects of the subject, there is included all basic and
fundamental material that any book of this character should
cover. The content is written in plain and simple lan
guage and is marked by the absence of any technical phrase
ology.
While this treatise is intended primarily for class room

use, it is well to note that for purely private and individual
attention and consideration, the author has met the needs
of those who seek assistance and information on the fol-
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lowing topics: "Subject and Aim of a Speech; Finding
Material; Planning the Speech; Methods of Development;
The Speaker's Language; and Gaining and Holding Inter
est." However, the study of some other portions such
as the exercises in: "Oral Delivery; and Getting Rid of
Vocal Monotony," as well as the treatment of : "Theory of
External Bodily Characteristics; Posture, Gesture and

Movement; and Conduct on the Platform" require the aid
of a skilled instructor for a proper interpretation. All
these parts are exceedingly valuable "if one has an intel

ligent teacher * * * to guide one in applying them, but
totally inadequate, indeed generally harmful, if any at

tempt is made to apply them without guidance."
No book can ever serve as a substitute for actual ex

perience in public speaking or take place of a competent
tutor. But, this text is tendered as an excellent and safe

guide to avoid many pitfalls and" as a means of logical and
orderly analysis.

Allen J. Krouse.

United States District Attorney's Office,
Washington, D. C.
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