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PUBLIC CONTRACTS AND PUBLICITY

By 0. R. McGUIRE

'�pHE purpose of this paper is to consider some aspects
of the question of publicity in connection with obtain

ing proposals for contracts to perform construction work or

supply the materials required by the various departments
and establishments of the United States Government. In
cidental attention, only, will be given to contracts for the
sale or lease of public property. At the same time the
author must disclaim any pretence to a belief that his re

searches have exhausted the subject. It is hoped that other
and more able students may be induced to investigate this

subject which is of such profound importance to economy

in government, fairness between the Government and com

petitive bidders, faith of the people in the honesty and in

tegrity of their officials, and, finally, to the preservation of

the reputation of public officials required to contract on

behalf of the Government involving the expenditure of many
millions of dollars annually.

I

HISTORY OF THE PUBLICITY REQUIREMENT.

The requirement of publicity of the needs of the Govern

ment in the form of advertisements for proposals, or bids
preliminary to entering into contracts therefor, is a mat

ter of development of the statutory law of the United

States. Little or no aid in either tracing or explaining that
law an be obtained from the opinions of the courts for the

right to sue the United States was not established until

179
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1863 1 and the use of writs of mandamus to review the ac

ceptance or rejection of proposals has not developed any
case law on the subject because of the fact that such writs
as an original process are limited to the courts of the Dis
trict of Columbia 2 and these courts have disclaimed any
right of review by mandamus where the matter in question
involves the exercise of judgment and discretion.3 We are

limited to the statutes themselves, to certain opinions of the
Attorney General, decisions in later years of the accounting
offices of the United States, and a few comparatively recent
decisions of the courts.

The first statutes enacted by Congress requiring publicity
in the form of advertisements of public needs preliminary
to contracts are those relating to the Postmaster General,
the War, Navy, and Treasury Departments which were, in

fact, the early departments, or divisions of the Executive
Branch of the Government. The act of September 22,
1789,4 continuing the Postmaster General of the Confedera
tion directed that he should be "subject to the discretion of
the President in performing the duties of his office and in

forming contracts for the transportation of the mails."
This was made more definite some three years later with
the direction :

"That it shall be the duty of the Postmaster General, to

1 Act March 3, 1863, 10 Stat. 612, as amended by the act of
March 3, 1887, 24 Stat. 505, as reenacted by the act of March 3,
1911, 36 Suat. 11S'5. See De Groot v. United States, 5 Wall. 419

(1866) ; Gordon v. United States, 2 Wall, 561 (1864).
2 As to District Courts, see Mclntyre v. Wood, 7 Cranch, 504

(1813) ; Covington Bridge Company v. Hager, 203 U. S. 598 (1906) .

The case of Smith v. Jackson, 241 F. 747, 246 U. S. 388 (1918), is
not to the contrary for there the District Court for the Panama Canal
Zone had specific statutory jurisdiction to issue the writ. As to Dis
trict of Columbia Courts, see Kendall v. Stokes, 3 (1844), How. 86,
with which compare Kendall v. Stokes, 12 Pet. 522 (1838). See also
Houston v. Ormes, 252 U. S. 469 (1920).

8 Work v. Rives, 207 U. S. 175, summarizes and cites the leading
cases.

* 1 Stat. 70.
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give public notice in one or more newspapers published at
the seat of government of the United States, and in one

or more newspapers published in the State or States where
the contract is to be performed, for at least six weeks be
fore entering into any contract for the conveyance of the
mails that such contract is intended to be made, and the
day on which it shall be concluded. * * * He shall, more
over, within thirty days after the making of such contract,
lodge the same, together with the proposals which he shall
have received respecting the same, in the office of the Comp
troller of the Treasury of the United States." 5

This requirement for newspaper advertising by mail

transportation contracts�which appears limited to star
route service�continued for many years 6 when the require
ment was changed to one for the posting of notices of such
contract lettings in each post office named in the advertise
ment for a period of at least sixty days before the time
the contract is to be awarded.7 An exception to such ad
vertising developed with the rise of steamboats 8 and rail
roads.9 The law has been since changed to eliminate con

tracts for carriage of mails by railroad and to provide that
the rates therefor shall be fixed by the Interstate Com
merce Commission.10 This procedure with respect to lack
of advertising in the carriage of mails on steamboats and
railroads appears to have been created because of the in

ability to obtain competition, which situation does not ob-

6 � 6, Act of February 20, 1792, 1 Stat. 235 ; similar provisions
were also contained in � 6 of the Act of May 8, 1794, 1 Stat.

357, and � 4 of the Act of March 2, 1799, 1 Stat. 734. See Gar-
fielde v. United States, 93 U. S. 242 (1876).

8 Repealed by Act of March 3, 1875, 18 Stat. 342, except as to

Maryland and Virginia.
7 Act March 1, 1881, 21 Stat. 374, as amended by the Act of

May 12, 1910, 36 Stat. 366.
8 � 3, Act of February 27, 1815, 3 Stat. 220; and Act March 2,

1819, 3 Stat. 496. See also Act of June 8, 1872, 17, Stat. 310.

�� 2, Act of July 7, 1838, 5 Stat. 283. Act June 8, 1872, 17
Stat. 316.

10 Act July 28, 1916, 39 Stat. 412, 425-431, and United States v.

New York Central Railroad, 73 U. S. Law, 305.
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tain on the star routes nor as to ocean carriage of mails.11

Even more stringent requirements of advertising for
contracts for the delivery of paper, mail bags, and miscel
laneous supplies for the Postmaster General were estab
lished in 1842 when Congress took the matter in hand as

follows :

"All stationery, of every name and nature, for the use
.of the two Houses of Congress, and all stationery and job
printing, of every name and nature, for the use of the Gov
ernment, and for the bureaus and offices in those depart
ments in Washington, including all stationery, blanks, wrap
ping paper, twine, and mail bags furnished the post offices
and collectors' offices throughout the United States, shall
hereafter be furnished and performed by contract, by the
lowest bidder as follows : The secretary of the Senate, the
clerk of the House of Representatives, the head of each
department and such deputy postmasters in the post office
establishment, and such collectors in the custom house es

tablishment, as the Postmaster General and the Secretary
of the Treasury shall respectively designate for the pur
pose, shall respectively advertise, once a week for at least
four weeks, in one or more of the principal papers pub
lished in the places where such articles are to be furnished,
for sealed proposals for furnishing such articles." 12

The same general statutory history of contracting by the
Postmaster General�at first giving almost unlimited dis
cretion and gradually circumscribing that discretion by
specifying advertising and the acceptance of the lowest bid
�is, in general, the history of the requirement in the War,
Navy, and Treasury Departments that there be publicity of
the needs of these departments with invitation for bids and
the requirement that the lowest bid be accepted. For in
stance, while the Navy Department was not among the first
established, unsettled conditions in connection with the

Barbary pirates and the Napoleonic Wars made some sort
of a navy necessary and several early acts authorized the

11 See Act of March 3, 1851, 9 Stat. 645; Merchant Marine Act
of 1920.

13 � 17, Act August 26, 1842; 13 Op. Atty. Gen. 174.
"Act March 27, 1794, 1 Stat. 350; April 20, 1TS6, 1 Stat. 455;
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President "to cause to be built, purchased, or hired" a num

ber of war vessels.13 Nothing was said about publicity in
connection therewith.

However, this condition was not permitted to long con

tinue for in 1809,14 Congress provided :

"All purchases and contracts for supplies or services
which are, or may, according to law, be made by or under
the direction of the Secretary of the Navy, shall be either
by open purchases, or by previously advertising for pro
posals respecting the same ; and an annual statement of all
such contracts and purchases shall be laid before Congress
at the beginning of each year, by the secretary of the proper
department." 15

Attorney General Berrien said that it was obvious :

"Congress intended, by the act of 1809, to throw ad
ditional guards around this subject; to prevent favoritism,
and to give to the United States the benefit of competition
between those who were disposed to render the services or

furnish the supplies which the Government might require.

April 27, 1798, 1 Stat. 552; July 16, 1798, 1 Stat. 608; 2 Op. Atty.
Gen. 257, id. 320.

14 � 5, Act of March 3, 1809, 2 Stat. 536. See 13 Op. Atty. Gen.
315, for collection of early statutes applicable to the Army in the

purchase of supplies.
15 Attorney General Berrien, 2 Op. Atty. Gen. 257, said in 1829, in

an opinion to the Secretary of the Navy, that he had "examined the

contemporary journals of Congress, Congressional documents, and

public newspapers, in which the debates of that body were registered,
with a view to discovering the causes which led to the enactment of
this law," and that the time was spent "in an ineffectual search of
these records." He added: "I understand, verbally, that the act of
1809 had its origin in the dissatisfaction which was felt at the
mode in which contracts were entered into, more particularly in the

department over which you provide. Referring to the journals of
the Senate, it appears that a committee was raised for the purpose
of inquiring into this subject, with authority to communicate with
the several heads of departments. That committee reported a bill,
which, having been made a special order, and subjected to amend
ment in the Senate, passed that body; and, having been amended
in the House, and eventually referred to a Committee of Conference,
finally passed both Houses in the form in which it now is."
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Conforming to the policy of the act, all such services or

supplies as were to be rendered or furnished at a future
day were to be contracted for 'by previously advertising
for proposals respecting the same'; but as the exigencies
of the government, in its various departments, would often
require the immediate delivery of articles wanted for the
public use, these were to be obtained by 'open purchase'.
It was no longer competent for its Secretaries of War,
or of the Navy, as they might have done under the act of
1798, to contract privately ; that is, without 'publishing pro
posals.' " 16

There, then, is a requirement which was admittedly
placed in the law in 1809, while the nation was in its swad
dling clothes, that the Secretaries of War, Navy and Treas
ury advertise the needs of their departments for proposals
before entering into contracts therefor and this require
ment, coupled with the requirement that the Postmaster
General advertise the requirements of his services, is proof
that the early statesmen realized publicity was a potent
force in eliminating fraud and favoritism in public con

tracts.
It will be noted that there was no requirement in the

1809 act as to either the contents of the advertisements or

that the lowest bid meeting the advertisement be accepted
and so we find Congress returning to the question of con

tracting for the Navy Department with the requirement
that all purchases for the Navy should be "under such di
rections and regulations as shall be made by the Executive
for that purpose" and that the President should provide
regulations "for the purchase, preservation and disposition
of navy supplies." 17 The next year the requirements were

again made more stringent to provide :

"That all provisions and clothing, hemp and other ma

terials of every name and nature, for the use of the Navy,
and the transportation thereof, when time will permit, shall
hereafter be furnished by contract by the lowest bidder as

follows: The Secretary of the Navy shall advertise once

16 id., 259; 3 id. 427.
17 Act of August 26, 1842, 5 Stat. 535.
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a week, for at least four weeks, in one or more of the prin
cipal papers published in the place where such articles are
to be furnished for sealed proposals for furnishing such
articles, or the whole or any particular class of articles,
specifying in such advertisement the amount, quantity, and
description of each kind of articles to be furnished, and
all such proposals shall be kept sealed until the day specified
in such advertisement for opening the same, when they
shall be opened by or under the direction of the officer mak
ing such advertisement, in the presence of at least two per
sons ; and the person offering to furnish any class of such
articles, and giving satisfactory security for the perform
ance thereof, under a forfeiture not exceeding twice the
contract price in case of failure, shall receive a contract
for furnishing the same ; and in case the lowest bidder shall
fail to enter into such contract and give security within a

reasonable time, to be fixed in such advertisement, then the
contract shall be given to the next lowest bidder, who shall
enter into such contract and give such security; and that
all such bids or proposals shall be preserved and recorded,
and reported to Congress at the commencement of every
regular session ; and the same shall contain a true and faith
ful abstract of all offers made; embracing as well those
which are rejected as those which are accepted; the said
abstract shall embrace the name or names of the party or

parties offering, the terms proposed, the sums demanded,
and the length of time the agreement is to continue. And in
case of a failure, to supply the articles or to perform the
work, by the person entering into such contract, he and his
sureties shall be liable for the forfeiture specified in such
contract, as liquidated damages, to be sued for in the name

of the United States, in any Court having jurisdiction there
of." 18

The acts of 1842 and 1843 did not repeal the act of
1809 for as late as 1854 we find Attorney General Caleb

18 Act March 3, 1843, 5 Stat. 617. Attorney General Cushing
(1853) in 6 Op. Atty. Gen. 99, said. "The acts of 1809, 1850, and
1851, were each and all aimed at a notorious mischief, namely, con
tracts for future delivery of supplies made by any of the departments
privately, or, which is the same thing, without advertising for pro
posals. This assumed statute meaning of the word 'contracts' is

maintained, as we shall presently see, through the analogous acts of
Congress. (E. G., vide Act of March 3d, 1845.)" See also 4 Op.
Atty. Gen. 334; id. 151; 13 id. 140.
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Cushing advising the Secretary of the Treasury that the act
of 1809 required all contracts for future delivery to be
advertised and that when they were not so advertised, they
could be avoided if they remained executory.19 The act of
1843 was so sweeping in its terms that the ink had hardly
become dry before there was exempted therefrom "ord

nance, gunpowder, medicines, or the supplies which it may
be necessary to purchase out of the United States." 20 It
was again modified "so as to require the classes only of

materials to be stated in the advertisement, and bidders
be referred to the several navy agents and chiefs of bu

reaux, who will furnish them with printed schedules giv
ing a full description of each and every article, with date
of delivery, etc." 21

It was also provided in 1845 that :

"* * * in all cases where proposals for any contract or
contracts, to be made by the Executive Department or

Bureaus, and in all cases where notices of any description
issuing from the same are now required by law to be ad
vertised, the same shall be advertised by publication in the
two newspapers in the City of Washington, having the
largest permanent subscription, and at the direction of the
executive in any third paper that may be published in said
city." 22

This requirement of publicity was extended to specially

"6 Op. Atty. Gen. 406; Schneider v. United States, 19 Ct. Cls.
547. See also Driscoll v. United States, 13 Ct. Cls. 15, 96 U. S.
421 (1877).
" Act of March 3, 1845, 5 Stat. 794.
"Act of August 5, 1854, 8 Stat. 585. The Act of March 3,

1847, 9 Stat. 173, exempted "butter and cheese and things contraband
of war." The Act of August 3, 1848, 9 Stat. 272, exempted tobacco
and the Act of September 28, 1850, 9 Stat. 513, permitted purchase
in the open market of repairs to vessels, fuel for steamers, and

American hemp. See 6 Op. Atty. Gen. 99, as to hemp. This Act

of 1850 also reduced to five days the period of advertising for trans

portation of Navy supplies. See 30 Op. Atty. Gen. 381. See also 4

Op. Atty. Gen. 475; 5 id. 148.
" � 12, Act of March 3, 1845, 5 Stat. 795. The Joint Resolution

of March 27, 1854, 8 Stat. 592, had provided: "That all bids for

supplies of provisions, clothing, and small stores for the use of the
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authorized contracts for the construction of public build
ings and the contract was required to be let to the "lowest
bidder." 23 Congress did not exempt the Public Printer
from the requirement, specifying that he should advertise
in the newspapers of certain named cities "for the space of
sixty days" for "quality and quantity" of paper specified
and sTiould award the contract "to the lowest bidder, whose
sample, accompanying his bid, shall most nearly approx
imate to the quality of paper (size, weight and texture all
considered)" stated in the advertisement.24

Such was the state of the statutory law requiring adver
tisement of the needs of the principal purchasing agencies
of the Government and almost without exception, the ac

ceptance of the lowest bid, when Jefferson Davis, then a

Senator of the United States from the State of Mississippi,
and formerly Secretary of War, rose on the floor of the
Senate and offered the following amendment which be
came a part of the legislative, executive and judicial appro
priation act of I860.

"That all purchases and contracts for supplies or services
in any of the departments of the Government, except for
personal services, when the public exigencies do not require
the immediate delivery of the article or articles, or perform
ance of the service, shall be made by advertising, a suf
ficient time previously, for proposals respecting the same.

When immediate delivery or performance is required, by
the public exigency, the articles or services required may
be procured by open purchase or contract at the places and
in the manner in which such articles are usually bought or

Navy may be rejected, at the option of the department, if made by
one who is not known as a manufacturer of, or a regular dealer in,
the article proposed to be furnished; which fact, or the reverse, must
be distinctly stated in the bids offered; and the bids of all persons
who may have failed to comply with the conditions of any contracts

they may have previously entered into with the United States, shall,
at the option of the department, be rejected."
"Act of August 31, 1852, 8 Stat. 96; 9 Op. Atty. Gen. 407.
" � 4, Act of August 20, 1852, 8 Stat. 31. See 13 Op. Atty. Gen.

315, for collection and review of then existing statutes for purchase
of War Department supplies.
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sold, or such services engaged between individuals. No con

tract or purchase shall hereafter be made unless the same

is authorized by law, or under an appropriation adequate
to its fulfillment, except in the War and Navy Departments,
for clothing, subsistence, forage, fuel, quarters or trans
portation which, however, shall not exceed the necessities
for the current year. No arms, nor military supplies what
ever, which are of a patented invention shall be purchased,
nor the right of using or applying any patented invention,
unless the same shall be authorized by law, and the appro
priation therefor, explicitly set forth that it is for such
patented invention." 23

The only statement made with respect to the amend
ment was by Senator Davis on June 13, 1860, to the effect
that it was supplemental to existing legislation and that
he thought "it would perfect the restrictions now imposed
upon contracts made for public supplies." 26 There was an

attempt in the Senate at the next session of Congress to
amend the section by striking out the last sentence with
its restriction on the purchase of patented firearms and mil

itary supplies but through mistake, this last sentence was

reenacted and the preceding part of the section was stricken
from the law.27 The mistake was shortly thereafter cor
rected and in section 10 of the act of March 2, 1861, the
requirement as to advertising was reenacted as in the act
of I860.28 It was carried forward into the revised stat-

15 Act June 28, 1860, 12 Stat. 10S; 10 Op. Atty. Gen. 25; 15 id.
2S6.

58 53 Cong. Globe, 36th Cong., 1st Sess., p. 2933.
17 � 5, Act of February 21, 1861, 12 Stat. 151.
25 See Conference Report, 55 Cong. Globe, 36th Cong., 2nd Sess.,

p. 1421, where it was said:
"A law was passed at the last session providing that certain pur

chases required to be made for the public service, should, unless the

exigencies of the public service required otherwise, be made upon

publication. That same amendment went on to prohibit the United
States from purchasing patented articles. An attempt was made by
the Senate to repeal the latter provision, but by accident the repeal
applied to the former portion of the act. In order to make the mat
ter plain, we insert, in lieu of the forty-first amendment to this bill,
the portion of the section which by accident was repealed, and repeal
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utes as section 3709, and has since continued to be the law

applicable to all of the departments and establishments of
the Government, though from time to time exceptions have
been made by statute to permit in the manner "common
among business men" small purchases, not exceeding $500
in amount.29

II
REASONS FOR THE PUBLICITY REQUIREMENT.
A great soldier and statesman of other days is reported

to have declared that "influence is not government" but it
seems to be unquestionably true that political and other

pressure is attempted to be used on public officers to secure

special favors from them. The whole second chapter of
the use of corrupt means commencing even before 1889,
to secure special favors at public expense, need not be here
detailed. Mention may be made, however, of a recent at

tempt to secure the discharge of a public employee because
he dared oppose certain interests desirous of securing pub
lic benefits 30 and to the oil cases of recent memory where
the Supreme Court of the United States characterized a

former Cabinet officer as a "faithless public servant." 31

Whether the public is despoiled corruptly or through the

ignorance or indifference of the public officer, the fact re
mains that it is despoiled.32
Such political and other temptations are not confined to

the aftermath of the recent World War. It was said on

the floor of the House of Representatives just prior to the
Civil War in discussing such a case which had arisen in
the Navy Department notwithstanding the acts of 1809 and

1845, that:
the latter part of the law of 1860 which by accident was not re

pealed."
"See, among others, the Act op March 1, 1899, 30 Stat. 957;

Act June 30, 1914, 38 Stat. 429; Act March 2, 1911, 36 Stat. 957;
Act March 2, 1907, 3'4 Stat. 1193; Act July 12, 1906, 34 Stat. 255,
id. 258.

30 71st Cong. Rec., pp. 5643 to 5645.
81 Pan-American Company v. United States, 273 U. S. 456 (1926) ;

Mammoth Oil Company v. United States, 275 U. S. 13 (1927).
82 See United States v. American Sales Corporation.
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Was there anything 'improper' in the manner in which
this contract was made? Facts stated in the report of the
gentleman from Virginia (Mr. Bocock) shall furnish my
answer. In that report it is stated that Swift & Biglerhad a large quantity of timber at certain of the navy-yardswhich was unusually small in size, and of such character
that they had not been able to dispose of it. Swift had the
largest quantity. They saw the Secretary of the Navy,and tried to get him to buy it at open purchase without
advertisement. He said he could not do that, there being
no pressing necessity for the timber, to justify him. It
was, however, agreed between them that an advertisement
should be made for one hundred and fifty thousand feet of
the very kind of timber that Swift & Bigler had at the
yards, and that the time should be made so short that no
one could compete with them�they being, as the Secretary
knew, the only persons who had any of this description of
timber at the yards. It was agreed that Swift should put
in a bid, at which the timber was to be bought, and that
Bigler should bid also, but at higher figures. The contract
was to be given to Swift, and he was to take all of Bigler's
timber and put it in with his, and at the same price. It is
admitted that the quantity of timber bought of Swift was
not needed, and that a great part of it is still lying in the
yards untouched. It is stated further, in the report of the
gentleman, (Mr. Bocock,) (p. 33), by way of explanation
of the Secretary's extraordinary conduct in awarding this
contract to Swift in the manner he did, that�

" 'Swift was an ardent friend of the present Adminis
tration, and had expended his money freely (more than
ten thousand dollars) to aid the election of Mr. Buchanan.
It was known to the Secretary that he had been liberal, as
proved by George Pitt, and it was natural he should have
a kind regard for him.'

"Now, sir, in conclusion upon this point, I state that the
report of the gentleman from Virginia contains proof,
beyond all controversy or cavil, that there was a glaring
and corrupt collusion and combination between the Secre
tary and Swift�this 'ardent friend of the Administra
tion'�which prevented all competition for the contract
for this timber, and that it was entered into by the Secre
tary to prevent competition, and to secure, regardless of
the public interest, the contract to Swift as compensation
for partisan services. Was that proper or 'improper'?
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Gentlemen who have to vote upon these resolutions must
decide.

"Was this contract 'injurious to the public service'? It
is in proof, by Mr. Lenthall, chief of the Bureau of Con
struction, that the shortness of the time allowed to con

tractors in the advertisement, made to secure the contract
to Swift, caused the bids to be some fifteen per cent, higher
than they otherwise would have been, resulting in a loss
to the Government of some $25,000. Was not this contract,
then, sir, 'made in violation of law, and in a manner un

usual, improper, and injurious to the public service?' " 38

This shows that the procedure has changed little during
the interval of some three-quarters of a century when a

former Director of the United States Veterans' Bureau was

sent to the penitentiary for corruptly favoring a contractor.
The situation became so bad in 1861, that a Special Com
mittee of the House of Representatives was appointed to

investigate contracts made on behalf of the United States.
The report of this Committee is quite exhaustive and its

condemnatory resolution was debated at length.34 Said this
Committee :

"* * * Mechanics, with the products of their industry,
freely offered to the government at fair and barely remu

nerative prices were driven from the >doors of the quarter
master's office, and compelled to sacrifice their products to
this firm, only to see them turned over at exorbitant prices
to that official who had denied them the poor satisfaction
of receiving at the hands of the government a fair equiv
alent for the articles they furnished. By this system, every
branch of industry whose products were in any way neces

sary to the department of the west was made to pay tribute
to the firm of Child, Pratt & Fox. The profits made by this
firm out of the United States by enjoying this monopoly
were enormous. Coghan, its bookkeeper, admitted in his
testimony (see page 868) that it would reach thirty-five per
cent., which, upon a trade of $800,000, secures the princely
fortune of $280,000, a tax upon the treasury of the United
States which nothing but the most controlling reasons of
military necessity would ever justify. So far as the ex

aminations of the committee threw any light upon this
question of profits, they were led to believe that the sum

33 53 Cong. Globe, 36th Cong., 1st Sess., p. 2945.
34 H. R. Rep. No. 2, 37th Congress, 2nd Session, 58 Cong. Globe,

part 2, 37th Cong., 2nd Sess., p. 1835, et seq.
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was much larger than is here admitted. But this sum is
enough to call for explanation from those to whom the
funds of the government are intrusted. When the public
credit has been strained to its utmost tension, and the pa
triotism of the capitalist appealed to for means to meet
the exigencies that press upon the government, the coun

try has a right to know why this enormous amount has been
diverted from legitimate expenditure into the pockets of
private individuals. The committee have sought in vain
for any satisfactory explanation. They regret to believe
that none exists. It appeared that much of this expendi
ture, and that where the largest profits were paid, was

upon articles which, without the slightest difficulty, the
quartermaster could have obtained at first hand of the
mechanics, manufacturers, and furnishers of St. Louis and
its vicinity. This he persistently refused to do. This firm
would buy of its neighbor across the street, and then sell
at the most extravagant advance to the quartermaster the
very articles which that official had refused to purchase
of those who made or furnished them, and that not in soli
tary instances, or through inadvertence, but so constantly
that it became the rule of the office, and with a knowledge
that this firm was thereby plundering the government.
* * *"

and again (page 104) that:

"In many instances those articles thus ordered and paid
for at any price this firm was pleased to fix upon them, were
purchased by them of their fellow merchants in St. Louis,
within a stone's throw of the quartermaster's office, and
turned immediately in to the government with an enormous

profit added to the market price. Mechanics of the highest
character and responsibility in the city of St. Louis, found
the quartermaster buying of this firm articles of their own
manufacture, at a price fifty per cent., seventy-five, one

hundred, and, in some instances, three hundred per cent.,
higher than they themselves had offered to furnish them
for, upon advertisement by the quartermaster. Some of
these mechanics never heard of their proposals after they
were given to Major McKinstry; those of others were re

jected without explanation. But they afterwards, in many

instances, manufactured the same articles for Child, Pratt
& Fox, at the prices at which they had offered to sell them
to the government, and that firm resold them to the quar
termaster at the enormous advance before stated.
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"The committee quote from the testimony of business
men of the highest character to show the shameful manner
in which the public funds have been wasted in giving pa
tronage to this firm. * * *"

And also (page 124) that:

"Mr. J. B. Cristy, a practical roofer, and a responsible
man, made a proposition for roofing the buildings then
about to be erected for barracks near the fair grounds in
St. Louis. He put in his proposition to do the work in one

of four ways. No notice whatever was taken of it, and
the job was given to another party�a man by the name

of Almon Thomson, who figures extensively in the horse
contracts. The price he obtained was $350 a square of 100
feet, and for precisely the same kind of roofing that Cristy
had agreed to put on for $250 a square of 100 feet, in his
proposition, of which no- notice was taken. The pretences
that Cristy could not do the work, or give .the security for
the performance of the contract, was unfounded. It is
apparent from the testimony that there were other rea

sons, and that at least one man connected with the quarter
master's department was using his position to defraud the
government. * * *"

The evils developing in 1809, 1845, 1860, in purchase
contracts notwithstanding the requirement for advertising
and in recent years in the sale or lease of public property
where there is no such requirement might be detailed at

length herein. However, enough illustrations have been
cited to show that such evils cannot be localized at any one

period of our history and that statutes in themselves are

not sufficient to correct the evils. This may be a sad realiza
tion to those who seem to believe that a statute is a panacea
for any and all ills of the body politic.

Ill

ENFORCEMENT OF THE PUBLIC REQUIREMENT.
No statute is self-executing and even the Ancient Hebrew

required a showing from the persons to whom he gave the
talents as to what they had done with them. A require
ment that there be advertised the public needs of the United
States is not enough to eliminate fraud and favoritism in
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contracting on behalf of the Government. It has been well
said that :

"It is essential to keep in mind that government officers
and employees are often in a position to influence the for
mation of specifications and delivery conditions in such
ways that no real competition is possible, in spite of a sem
blance of opportunity therefor. There are literally hun
dreds of ways in which competition may be stifled by a

dishonest purchasing agent or other official while appar
ently meeting all of the requirements of the law and ad
ministrative regulations." 35

And, again, that:

"The whole question of the wisdom of provisions aimed
to insure the award of contracts to the lowest or to the
lowest responsible bidder is closely bound up with the ques
tion of the practicability of drafting in advance of the re

ceipt of bids so precise a specification as to make unneces

sary any selection among the bidders on the merit of their
offerings. Obviously the practicability of doing this varies
greatly with different articles." 36

The specification is the statement of the need of the Gov
ernment and it is obvious that the advertisement is incom

plete and insufficient to secure real competition unless such
needs are fully stated in the advertisement for proposals.
It is also possible to eliminate all competition by stating
conditions that only one bidder can meet, as did the Secre

tary of the Navy of other years referred to in the above
quoted extract from the speech on the floor of the House
of Representatives and in the Report of the Select Commit
tee of the House in 1861.37

The real problem in this matter lies in the enforcement
of the laws respecting the advertisement of public contracts

"Principles of Government Purchasing, Institute of Government
Research (1919), p. 54.
"id. 53.
17 Notes 33 and 34.
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in such a manner as to prevent purchasing officers corruptly
or otherwise drafting advertisement specifications�in the
language of the Institute for Government Research�"in
such ways that no real competition is possible" and when
ever possible to draft them in such a manner "as to make

unnecessary any selection among the bidders on the merits
of their offerings," recognizing that there is a limited class
of needs of the Government where a large measure of dis
cretion must be left to the purchasing officer in the selec
tion of particular articles to meet such needs. That the
problem must be met and solved in the interest of economy
and efficiency in Government, in the interest of protection
of public officials, and in the interest of competing contract
ors is evident from the history of the problem since even

before the 1809 statute.

While the bidders may not bring before the Courts for
review the action of any purchasing officer in attempting to
limit "competition through the drafting of specifications so

as to automatically exclude all but the manufacturers or

dealers in some favored article or in rejecting bids sub-
mitte'd in response to the advertised needs of the Govern
ment, such bidders may secure such review in the office
of the Comptroller General of the United States. Even as

early as August 29, 1829, Attorney General Berrien pointed
out this fact as follows :

"The act of the 16th of July, 1798, had directed that all
purchases and contracts for supplies or services for the
military and naval service of the United States shall be
made by, or under the direction of, the chief officers of the
Departments of War and Navy. Accounts were to be ren

dered for settlement to the proper department for which
such services or supplies were required; subject, neverthe
less, to the inspection and revision of the officers of the
Treasury." 38

88 2 Op. Atty. Gen. 257. See also Hotchkiss, Judicial Work of the

Comptroller of the Treasury (1911), p. 141, 142, where it was said:
"Among the many branches of government activity by which the

law is being developed and construed, there is nowhere a more inti
mate connection with the property rights of individuals than in the
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Until 1921, the accounting officers of the United States
were a part of the Treasury Department and a part of the
administrative branch of the Government. This was

changed by the Budget and Accounting Act of 1921,39 and
the Comptroller General was made independent of the ad
ministrative branch of the Government. Coincident with
this independence came more frequent and more vigorous
criticisms of the specifications drafted by purchasing offi
cers of the Government and used by them as a part of their
advertisements for proposals to supply the needs of the
Government. These criticisms have taken place either on

the initiative of the Comptroller General who immediately
examines all contracts filed in his office or because of pro
tests filed with him by bidders who alleged, not without
reason, that the specifications failed to adequately set forth
the needs of the Government or that their proposals were

rejected for some reason not set forth in the specifications.
The Comptroller General has generally held in agreement
with the Attorney General in an opinion of October 13, 1928,
invalidating certain leases of the Salt Creek oil field that :

"It is well established law that a public officer given
power by statute to enter into a contract on behalf of the
public with the best bidder, has no power to grant that bid
der any term materially advantageous to him which was

not announced in the advertisement for bids. The contract
entered into must be the contract offered to bidders by
advertisement."

There is no requirement in either section 3709, Revised

judicial work of the Comptroller. In addition to a jurisdiction on a

part with that of continental courts of accounts, which the Comp
troller possesses as chief of the accounting department of the Gov

ernment, he exercises in part, at least, the jurisdiction over private
claims which is lodged in France with the regular administrative
courts. Though his decisions are final only when the claimant chooses
not to undertake the burden of a suit at law, the power to sue is a

right which in the vast majority of cases it is impracticable to ex

ercise. In the actual operation of our system the Comptroller is

usually the final judge."
se 42 Stat. 23, 27.
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Statutes, or in the decisions of the Comptroller General
that the lowest money bid be accepted. The Government
purchasing agents are just as free to purchase on the basis
of quality as are purchasing officers of large corporations but
to do so, the specifications must notify bidders that quality
will be a factor for consideration in the acceptance or re

jection of bids so as to secure competition on quality as

well as on price and where possible there should be stated
some basis for evaluating differences in quality. The Comp
troller General enforces his decisions through refusal to
allow credit to disbursing officers for payments made under
the contracts in excess of the lowest bid received meeting
the advertised specifications.
There is some dissatisfaction with this procedure. This

dissatisfaction proceeds from two sources�from some of
the purchasing officers who insist that they should finally
decide whether an offering meets the advertised needs of
the Government and from some contractors who have had
difficulty in securing payment for their supplies where the
low bid was not accepted. The first source of dissatisfac
tion is not new nor confined to the United States. It ap
pears in England and her distinguished Lord Chief Justice
has recently published a volume on what he terms the New

Despotism�the requests of the administrative branch to
Parliament for legal provisions making the decision of some
administrative officer final and conclusive in any contro

versy.40 Of course, such a provision in the law ends con-

40 Lord Hewart of Bury, The New Despotism, pp. 157-162, where
he says:
"It might perhaps be well if the amateurs of the new despotism

in their moments of leisure, were to refresh their memories with
the opinions which the ancient philosophers so clearly expressed about

tyranny. Does anybody suppose it is less true today than it was in
the time of Socrates that despotism is 'the worst disorder of a State,'
or has anybody a real doubt upon the fact that despotism is not only
an affront to the citizens but also an extremely evil thing for the

despot himself."
"What is likely to be the effect, in the long run, upon the mind of

that official if he knows beforehand that any decision he may have,
however unreasonable it may be, and however little capable of being
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troversy but it does not satisfy the contractor denied his
rights any more than it leads to economy and efficiency in
government On the contrary, it perpetuates inefficiency
through removal of incentive to correct the deficiencies
either in the particular speifications or in administrative
procedure and in a republican form of government, disap
pointed contractors will not forever remain silent

The dissatisfaction of some contractors in being met with
refusal to pay the full contract price because the purchasing
officer unjustifiably accepted their higher bids is more se

rious. But such dissatisfaction must be balanced with the
dissatisfaction which existed under the purchasing sys
tem where there was either no advertisement of the needs
of the Government or the advertised specifications were

so drafted as to automatically exclude all except the favored
contractor or the favored product. There have been com

paratively few cases where contractors were denied their
full contract price and at the present writing none of them
have asserted claim in the Court of Claims where they
have a right to go in an attempt to secure the balance. And
the number of such cases has constantly grown less as

purchasing officers have become more careful in drafting
their specifications and the acceptance of proposals, but as
is to be expected, some of these purchasing officers rest un

easy with the constant possibility of the Comptroller Gen
eral questioning their specifications and bringing the de
fects to the attention of the heads of their departments
and establishments with resulting necessity of explanations
and corrections.

coordinated with other decisions given in a similar way cannot be

questioned before a Judge? Xobody imagines that he approaches the
task with the conscious intention of doing injustice. But it is toler

ably obvious that in such a ease different considerations may apply
from those which would naturally lead up to an extremely careful

and well considered system where every decision was made with the

knowledge that at any moment both it and the rest might have to be

explained and defended in public before an impartial investigator."



NATURALIZATION AND THE PROHIBITION

AMENDMENT

By HENRY B. HAZARD

T)RESIDENT HOOVER has emphasized, as never be-
-L fore, the duty resting upon the people in the United
States to obey the law of the land. He recently appointed
the National Commission on Law Observance and Enforce
ment with a membership of distinguished and able citizens.
Its declared purpose is to make an exhaustive study of the
entire problem of the enforcement of our laws and the im
provement of our judicial system. This program includes
the special problems and abuses growing out of the pro
hibition laws. It seems peculiarly appropriate in this latter
connection, therefore, to consider the attitude which has
been adopted by the judiciary toward those persons of for
eign allegiance who have been applicants for naturalization
but who have failed to comply with the constitutional and
statutory provisions concerning intoxicating liquors.
Can an alien violator of our liquor laws be regarded as

a person "of good moral character, attached to the prin
ciples of the Constitution of the United States, and well
disposed to the good order and happiness of the same" ? 1

^he Naturalization Act of June 29, 1906, 4 (34 Stat. 598; U. S.
C. t. 8, 382), as amended, in effect up to July 1, 1929, provided:
"It shall be made to appear to the satisfaction of the court admitting
any lien to citizenship that immediately preceding the date of his
application he has resided continuously within the United States five

years at least, and within the State of Territory where such court
is at the time held one year at least, and that during that time he
has behaved as a man of good moral character, attached to the prin
ciples of the Constitution of the United States, and well disposed to
the good order and happiness of the same. In addition to the oath
of the applicant, the testimony of at least two witnesses, citizens of
the United States, as to the facts of residence, moral character, and
attachment to the principles of the Constitution shall be required,
and the name, place of residence, and occupation of each witness
shall be set forth in the record."
Said 4 was amended, effective July 1, 1928, by � 6 (b), Act OF

March 2, 1929 (45 Stat. 1513-1514; U. S. C. Sup. Ill, t. 8,-382),

199
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Is such a person entitled through naturalization to the priv
ilege which a learned Chief Justice of the Supreme Court
of the United States described as "a precious heritage, as

well as an inestimable acquisition" 5�United States citizen
ship? We may look to the reported decisions of the State
and Federal courts for answers to these queries.
Prior to the Eighteenth Amendment to the Constitution,3

to read in part as follows. "No alien shall be admitted to citizenship
unless (1) immediately preceding' the date of his petition the alien
has resided continuously within the United States for at least five

years and within the county where the petitioner resided at the time
of filing his petition for at least sis months, (2) he has resided con

tinuously within the United States from the date of his petition up
to the time of his admission to citizenship, and (3) during all the

periods referred to in this subdivision he has behaved as a person
of good moral character, attached to the principles of the Constitution
of the United States, and well disposed to the good order and hap
piness of the United States. At the hearing of the petition, residence
in the county where the petitioner resides at the time of filing his

petition, and other qualifications required by this subdivision during
such residence, shall be proved by the oral testimony of at least two
creditable witnesses, citizens of the United States, in addition to the
affidavits required by this Act to be included in the petition. If the
petitioner has resided in two or more places in such county and for

this reason two witnesses cannot be procured to testify as to all such

residence, it may be proved by the oral testimony of two such wit

nesses for each such place of residence, in addition to the affidavits

required by this Act to be included in the petition. At the hearing,
residence within- the United States but outside the county, and the

other qualifications required by this subdivision during such residence

shall be proved either by depositions made before a naturalization
examiner or by the oral testimony of at least two such witnesses for

each place of residence."
1 Chief Justice Fuller, in his dissenting opinion in United States

v. Wong Kim Ark, 169 U. S. 727 (1898).
1 The Eighteenth Amendment provides:
"Section 1. After one year from the ratification of this article

the manufacture, sale, or transportation of intoxicating liquors with
in, the importation thereof into, or the exportation thereof from the

United States and all territory subject to the jurisdiction thereof for

beverage purposes is hereby prohibited.
"Section 2. The Congress and the several States shall have con

current power to enforce this article by appropriate legislation.
"Section 3. This article shall be inoperative unless it shall have
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while the regulation of the liquor traffic was still under
State and local control,4 the naturalization courts had found
it necessary to pass upon applications of aliens who had
run afoul of the liquor statutes or ordinances. In this con

nection the Circuit Court of Appeals for the Eighth Cir
cuit recently commented :5

"Few cases can be found where applicants for citi
zenship have been admitted, if guilty of violating
liquor laws within the five years preceding the hear
ing, and such cases have been severely criticized by
the courts. This was true even before the adoption
of the Eighteenth Amendment as a part of our na

tional Constitution."

In one of these earlier cases 6 a saloon keeper applicant
conducted his place of business in a city of approximately
350,000 inhabitants, 75 per cent, of whom were estimated
to be of foreign birth. More than 2,000 saloons had been
doing business there for many years. For more than 40

years the State "Sunday closing act" had been upon the
statute book with no effort made either by the municipal
or State authorities to enforce it in the city. It was stated
by the court that the district attorney was forced to admit
that in view of the state of public opinion in the city it
would be impossible for the executive branch of the State
government to enforce the Sunday closing act. Under all
the circumstances should the court find that the applicant,
who had violated the Sunday closing law, had not behaved
himself as a man of good moral character during the five

years last past? The court said that as the statute required
proof that the applicant had behaved as a man of good

been ratified as an amendment to the Constitution by the legislatures
of the several States, as provided in the Constitution, within seven

years from the date of the submission hereof to the States by, the
Congress."

1 The Eighteenth Amendment to the Constitution became effective

January 16, 1920. See Dillon v. Gloss, 256 U. S. 368, 376, 377, (1921).
�Turlej v. United States, 31 F. (2d) 696, 699, (C. C. A. 8th

1929)".
"In re Hopp, 179 Fed. 561, (D. C. E. D. Wis. 1910).
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moral character, Congress had drawn a distinction between
moral character as an ultimate fact, and good reputation
based on behavior, which must be an inference; that the
court merely passed upon behavior, as no human tribunal
could search the heart where character is presumed to re

side. The court continued:7

"* * * What is meant by good moral character, as

the terms are used in this act? What standard does
the statute contemplate? It is plain that it does not

require the highest degree of moral excellence. A
good moral character is one that measures up as good
among the people of the community in whieh the party
lives; that is, up to the standard of the average cit
izen. * * * It need not rise above the level of the
common mass of people.
"Applying this test to the particular case, we find

that the views and behavior of the applicant are in ac

cord with the overwhelming majority of the people in
this community. It is not contended that the applicant
must be able to rise to such moral elevation that he
may analyze, criticize, and reject the prevailing opin
ions and settled convictions of his fellow-men, and in
the clear blue of righteousness choose for himself a

course of action dictated by his quickened conscience.
To meet such a test a man must be a philosopher, while
the statute is satisfied with a citation whose behavior
is up to the level of the average citizen."

The Government's objections were overruled and the ap

plicant granted citizenship.
T Ibid,, pp. 562-563. It was later said of this case, "even if Hopp's

Case be sound, in view of its circumstances, it has been criticised and

never followed." In re Bonner, 279 Fed. 791, (D. C. Mont, 1922) .

See Gazzola v. Commanding Officer of Ft. Totten, 248 Fed. 1001,
(D. C. E. D. X. Y., 1918), wherein it appeared that applicant had
previously had a petition for naturalization denied upon the ground
that he "had broken the law in selling liquor illegally". In his at

tempt to avoid military service during the World War he claimed that
he had "lost the right to become a citizen of the United States". The
court in the instant case said (p. 1002) : "But there is nothing in the
Naturalization Act (Act of June 29, 1906, c 3592, 34 Stat. 596) which
says in so many words that a man cannot become a citizen because of
a charge, of selling liquor illegally. Conviction on such a charge, or
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But in other cases prior to the Prohibition Amendment
naturalization had been refused. In the Hrasky case 8 an

applicant in Illinois had been in the saloon business more

than three years, during over two of which he had known
of the State law requiring the closing of saloons on Sunday.
In spite of that fact he had kept the back door of his saloon
open on Sunday regularly. It appeared that even though
he should take the oath to support the United States Con
stitution and laws he would continue to keep the back door
of his saloon open on Sundays. The United States objected
to the naturalization on the ground that the applicant had
not shown himself to be of good moral character, well dis
posed to the good order and happiness of the United States,
while conceding that as a matter of general practice the
saloon keepers of that and many other large cities in the
State, regardless of nationality, followed applicant's prac
tice and that it was permitted by the mayor and police au

thorities. The lower court overruled the Government's

objection and granted naturalization, regarding it as un

reasonable to require a man seeking citizenship to observe
the laws more strictly than native-born citizens. On re

view, the State appellate court reversed the judgment be
low and directed refusal of the naturalization, saying:9

"Can a man be said to be 'well disposed to the good
order' of this country when he has knowingly, will
fully and habitually violated the laws of the State in
which he resides and intends to continue doing the
same if he is naturalized? The question answers it
self."

To the same effect is the Gerstein case 10 where applicant
had conducted a saloon continuously for 8 years past, keep-

proof of guilt, without a previous trial, might require a period of
five years' correct behavior thereafter; but a denial of citizenship
for that reason will not of itself prevent the applicant from ever

applting". The writ of habeas corpus against the Commanding Of
ficer was dismissed and relator remanded.
"United States v. Hrasky, 240 111. 560 (88 N. E. 1031, 1909).
'Ibid., p. 565.
10 United States v. Gerstein, 284 111. 174 (119 N. E. 922. 1918) .
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ing it open and selling intoxicating liquor on Sundays up
to within about two years of his naturalization. The mu

nicipal authorities then began to enforce the Sunday clos
ing law. Applicant knew that the State law required sa

loons to be closed on Sunday. The lower court had granted
naturalization. The appellate court said r11

�* * * jt being a general rule of law as well as of
morals that willfully doing anything forbidden by the
law of the land is immoral, it must follpw that a per
son who so disregards and violates the law is not 'well
disposed to the good order and happiness' of the coun

try."

The order and decree of naturalization were reversed.

A more aggravated situation was disclosed in the case of
Trum.12 Applicant, who had two saloon keepers as his
witnesses, swore he was a clerk when in fact he was a bar
tender for one of his witnesses. During the probationary
five-year period he had been convicted of violating the liquor
laws of another State, thereby violating an injunction
against the sale of intoxicating liquor in the building in
which he was doing business. He had been sentenced to

pay a fine of $100 and to serve 30 days in jail, although
he was later paroled. His application for naturalization
was denied on motion of the United States, the court an

swering the question as to what constituted good moral
character under the naturalization act as follows :13

"* * * The laws of the State of Kansas prohibit
the local sale of spirituous liquors. The courts of that
State, when appealed to, enjoin such sales upon spe
cific premises. The applicant, by engaging in such
business in that State and upon such premises, ex-

11 Ibid., p. 177.
12 In re Trum, 199 Fed. 361, (D. C. W. D. Mo. 1912).
13 Ibid., pp. 362-363. The court mentions In re Spencer, 5 Sawy.

195, Fed. Cas. No. 13234, Vol. 22, p. 921, (C. C, D. Ore., 1878),
wherein the unlicensed sale of spirituous liquors was cited as an

offense merely malum prohibitum. In the Spencer case, however, the
court said (p. 198) : "And yet it is clear that anything like habitual

gaming or vending of liquors under such circumstances would con-
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hibited a willful disregard, not only for the laws of
the State, but the orders of the court. His act was
that of the lawbreaker�not of one well disposed to
the good order and happiness flowing from attachment
to the principles of the Constitution of the United
States. The court is not satisfied that such is the be
havior of a man of good moral character. Defiance of
the established order, and of the mandates of legal
tribunals declaratory thereof, constitutes bad citizen
ship, bad behavior, and, if willfully persisted in, in
dicates a perverted moral character. It may well be
doubted if a tendency in this direction would not men
ace the public welfare more than individual cases of
immoral conduct as commonly understood. No court
would directly set the seal of its approval or condo
nation upon such behavior, nor should it do so by
indirection. * * *"

In the case of Bonner,1* decided after the Prohibition
Amendment had come into force, it was shown that an

alien applicant had been convicted between the time of

filing his petition for naturalization and the final hearing
thereon of maintaining a common nuisance, a building
wherein intoxicating liquors (including "moonshine"

whisky) were unlawfully kept and sold. This was a viola
tion of the National Prohibition Act15 for which he had
been sentenced to fine and imprisonment. It was argued
in the applicant's behalf "with ability and some plausibil
ity," among other things, that his offense was a mere mis

demeanor, only malum prohibitum, involving no moral tur
pitude, that it only violated a new law that interfered with
immemorial appetites, customs and business, and that it
was without dominant public opinion in its support and
at the time was violated generally and in Butte especially
by innumerable otherwise good and respectable citizens
with no particular consequences by way of reproach or

condemnation. The court, however, declared that Bonner's

stitute bad behavior�and be a bar under the statute to admission to

citizenship."
14 In re Bonner (D. C. Mont.), supra, p. 789.
16 See citations to National Prohibition Acts : Act op October 28,

1919 (41 Stat. 305-323; U. S. C. t. 27) ; and Act op November 23,
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offense involved no casual or fugitive isolated sale, but a
planned and calculated carrying- on the business of unlaw
ful sales of intoxicants to the extent of a common nui
sance. It involved a series of criminal acts and criminals,
viz. manufacture, transportation, keeping, sale, and pur
chase, all crimes and many criminals. Furthermore, it was
not the usual police regulation violated but an act of Con
gress "to administer the new principle of the Federal Con
stitution, prohibition." The court further said:16

"* * * All this is new and known of all men. Hence
violation of it is consciously and deliberately in sub
version of the principles of the Constitution, and to
which it must be proven the applicant it [is] attached,
before admitting him to citizenship. Obviously Bon
ner is not attached to this principle of the Constitu
tion, and he must be to the extent that he will obey
and support it until, if ever, abrogated, before he can

be admitted. It is not enough to be attached to some

of the principles of the Constitution. There must be
proof of attachment to all of them, including that of
prohibition. Violating this law breeds disorder and
unhappiness, and in circumstances here indicates the
offender is not 'well disposed to the good order and
happiness' of nation and people."

His petition was denied.

A novel question was decided in the case of Elson.17 The

applicant at the time his petition for naturalization was

made and heard and prior thereto was engaged in the sa

loon business in Juarez, a city in Mexcio just across the
Rio Grande from El Paso, Texas. The two cities are sep
arated only by the river and connected by bridges over

which street railways, vehicles of all sorts, and foot passen
gers are constantly crossing, except during certain hours at

night. The applicant's saloon in Juarez, where intoxicat

ing Hquors were kept for sale, was patronized by residents
of El Paso as well as those of Juarez. In denying Elson's

" IbuL, p. 791.
1921 (42 Stat. 222-224; U. S. C. t. 27).

17 Ex Parte Elson, 299 Fed. 352, (D. C. W. D. Tex. 1924).



NATURALIZATION-PROHIBITION AMENDMENT 207

petition the court referred to the Eighteenth Amendment
and the National Prohibition Act to carry it into effect and
said:

"* * * Thus prohibition of the sale of intoxicating
liquors is a principle of our Constitution and the policy
of our laws; and I do not believe a person who sets
up a place for selling intoxicating liquors just beyond
our boundary line, to be patronized by our own peo
ple, and where he can escape the criminal provisions
of our laws, can be said to behave as a man of good
moral character, or that he is attached to the prin
ciples of the Constitution of the United States, and well
disposed to the good order and happiness of the same.
While he does not violate our Constitution, nor our

law, he actually by practice sets himself against a prin
ciple of the Constitution and the law, a well-settled
policy of our government, and in such close proximity
to our territory as to inflict upon the" people within our

own borders the evil which our Constitution and laws
were designed to prevent. The petitioner testifies that
he is in sympathy with the National Prohibition Act
and favored its enforcement; but his professions do
not square with his conduct."

In a trio of Texas naturalization applications 18 denied by
the same court on the same day and for the same general
reason�commission of misdemeanors in violation of the
Volstead Act during the five-year probationary period�
the effect of the failure of citizens to observe theprohibition
law was again brought up for judicial discussion. One

applicant, Nagy, had been convicted in that same court of
the unlawful manufacture and possession of intoxicating
liquor. He asserted "with much reason" that the offense
was a misdemeanor which would not carry with it the loss
of citizenship in the case of a citizen and that it ought
not therefore to have the effect to bar the applicant. Ap
plicant further asserted, "with some show of reason and
abundant fact upon his side," that thousands of citizens of
the United States were making liquor for their own use�

18 In re Nagy, 3 F. (2d) 77, (D. C. S. D. Tex. 1924). In re Raio,
3 F. (2d) 78, (D. C. S. D. Tex. 1924) ; In re Phillips, 3 F. (2d) 79,
(D. C. S. D. Tex. 1924).
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all he claims he was doing�and that in what is vulgarly
denominated the "best society," meaning thereby persons
of wealth and influence, home brewers and distillers if not
popularly acclaimed and rewarded for their skill were at
least not thought any the worse of for their practices.
However, said the court, the fact that citizens violate the
law could not in any manner control or influence the de
termination of applicant's case. The controlling consider
ations were the requirements of the law that during five
years of continuous residence he had behaved as a man of

good moral character, attached to the principles of the
Constitution and well disposed.

"* * * One of these principles is now embodied in
the Eighteenth Amendment, and whether, as some

good citizens think, incorrectly embodied there, or

whether, as others think, the capstone and most pre
cious jewel in it, it is a part of it, and it cannot be
said, with any fidelity to truth or reason, that one who
during his five-year probation deliberately conducts a

distilling operation, and manufactures intoxicating
liquor contrary to its provisions, has shown himself
attached to its principles," 19

Citizenship through naturalization was then likened by
the court to the order of knighthood:

"If, without doing violence to the thought, this ap
plication for citizenship might be analogized to the
preparation of the squires of old for their knightly ac

colade, which was conferred upon them, not as a mat
ter of right, but as a matter of grace, and in recog
nition of their bright fealty to the highest obligations
of knighthood, it would be more clearly apprehended
that these applicants are and must be on their good
behavior, and that a deliberate turning away from one

of the prime principles of the order into which they
are seeking entrance, no matter how many who are

now members of that order violate it, is sufficient
ground for their rejection. This applicant, then, hav
ing deliberately infringed that Constitution which, if
admitted, his oath binds him to support and defend, it

In re Xagy, supra, p. 77.
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cannot be gainsaid that his petition should be de
nied." 20

In the next case, that of Raio, applicant had been con

victed of a misdemeanor in having illicit liquor in his pos
session, claimed by him to be for personal consumption.
He felt it unfair to be refused citizenship when, he averred,
that not thousands but "thousands upon thousands, of 'the
best people' in the United States are notoriously indulging
themselves in the unlawful possession of liquor." The
court had no difficulty in determining "the plain way" to
follow :

"* * * The Prohibition Amendment is an integral
of that Constitution, and if I follow the law, both lit
erally and upon its reason, I cannot hold that one who,
during his probationary period, has deliberately vio
lated that Constitution, and been convicted for such
violation in a court provided for its interpretation, has
shown himself so attached to its principles as that I
should admit him.
"It might be that in a case of this kind, where such

clear and convincing evidence was presented that the
offense was sporadic, and of such character as that it
did not furnish an index to the offender's mind toward
the Constitution, but that it was merely a lapse or fall
from grace through the influence of original sin, that
I ought to hold otherwise. I have no judicial power,
however, to read the minds or consciences of men. I
can only judge of these by their actions, and nothing
connected with the charges in this case in any way
supply that overwhelming measure of proof needed to
rebut the inferences arising from the conviction.
"The applicant, having elected during his probation

ary period to violate the Constitution, must stand with
out its pale, until, in accordance with its (not his)
terms the gates are opened to him, and he is allowed
to enter the promised land." 21

The third candidate, Phillips, had been convicted of the
unlawful possession of a still, a misdemeanor. He naively
declared that he had not made any whisky; that he had

80 Ibid., pp. 77-78.
21 In re Eaio, supra, pp. 78-79.
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tried to, but all he got out of his "experiment" was a little
"wormy water"; and that therefore he ought not to be
denied citizenship since his efforts at law violation had
proved abortive. The court said:�

"* * * I am not prepared to concede that the fail
ure to commit an offense because of insufficient ability
or preparation would advantage an applicant for his
"accolade,"' since it is the man's heart and intent which
is here searched, rather than his achievements. But
it is not necessary for me to so decide, since the law
makes the possession of a still, without manufacture,
a specific offense."

An Eastern court took the same view of its duty where
there had been aviolation by one Mirsky of the Eighteenth
Amendment and a fine on a plea of guilty under the Na
tional Prohibition Act,23 The fact that naturalization had
been granted by a State court did not prevent the successful
challenge of it in a Federal court through cancellation pro
ceedings by the Government on the ground that it had been

illegally procured. The Federal court said:24

"* * * One who deliberately violates the Eighteenth
Amendment of the Constitution cannot be said to be
attached to the principle declared by that amendment.
* * *

"Neither the fact that in this and in other com

munities there are many citizens who are not attached
in thought or deed to the principle embodied in the
Constitution by the Eighteenth Amendment, nor the
fact that opposition to that principle with a view to
removing it from the Constitution is quite generally
thought to be the part of good citizenship, can relieve
this court of its duty to apply the law as it is now

written."

Naturalization was revoked.
One of the most recent of the liquor cases, that of Txtrlej,

"In re Phillips, supra, p. 79.
"United States v. Mirsky, 17 F. (2d) 275, (D. C. S. D. N. T.

1929).
21 Ibid., pp. 275, 276.
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involved the effect of offenses committed subsequent as

well as prior to naturalization. Applicant had been natural
ized in a State court over the objection of the United States
based on his plea of guilty to the unlawful possession of
intoxicating liquor between the date of his petition for
naturalization and the final hearing thereon. In a suit to
cancel the naturalization 25 it developed that in addition,
applicant had pleaded guilty to possession and sale of in
toxicating liquor in violation of the National Prohibition
Act a year and eight months after naturalization, had

pleaded guilty nine months after that offense to aggravated
assault upon two internal revenue officers of the United
States, and ,

two months still later to a violation of the State
Prohibition Act in the unlawful sale of intoxicating liquor.
The Federal court canceled the naturalization, saying:28

"Nor is it any argument or justification for the de
fendant that those particular laws are continuously and
repeatedly violated by a substantial portion of the
citizens of the country. * * * He has the right in the
first instance to determine whether or not he desires
to become a citizen. If he does not like the amend
ment, and is not attached to it as a part of the Con
stitution, then he is not eligible for citizenship and
may remain the subject of the country from which he
came. If he assert, however, that he is attached to the
principles of the Constitution, with the Prohibition
Amendment a part of it, and the laws enacted there
under, it must be presumed that his assertion is true
only when he justifies it by his conduct."

The naturalized person appealed. The Circuit Court of
Appeals also found for the United States. In affirming the
decree of cancellation it said :27

"* * * These several criminal acts were either tres
passes upon our national Constitution and statutes, or,
as in one case, an aggravated assault upon government
revenue officers. Moreover, three of such criminal

2S United States v. Turlej, 18 F. (2d) 435, (D. C. Wyo. 1927) .

" Ibid., p. 439.
"Turlej v. United States, 31 F. (2d) 698, 699, (1929).
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acts directly violated the Constitution of the United
States. * * * evidence of behavior of the appellant,
both before his certificate was granted and thereafter,
would be competent as bearing on the question of his
morals and his attachment to the Constitution. * * *

"Measured by the authorities, the State court made
a mistake in granting appellant citizenship. Appellant
did not possess the requisite qualifications, and the
court was so advised. However, the court was induced
to make such mistake by the frankness of the appellant
in admitting his offense, and his avowal, under oath,
that he was then attached to the principles of the Con
stitution. The facts, however, discredit his assertion.
He was not qualified for citizenship, but deceived the
court into believing that he was. Such deception oper
ated as a fraud upon the court, and this deception and
fraud were evidenced by his subsequent, as well as

prior conduct."

The disqualification because of the violation of the

Eighteenth Amendment has been held to attach to a wit
ness who attempts to vouch for the residence, moral char
acter, and attachment to the principles of the Constitution
of an applicant for naturalization. It is upon the testimony
of the verifying witnesses to the petition, who are required
by the statute to be citizens and credible, that the Govern
ment must largely depend as to the applicants fitness. In

the Verbich case -s one of the vouchers, a short time prior
to offering himself as a witness, had violated the Eighteenth
Amendment and had been convicted of violating the Federal
statutes made thereunder to enforce the amendment. Ob

jection was made by the Government that he was not cred
ible. The question submitted to the court was, "Does the
fact that a witness to a naturalization proceedings has been
convicted of the crime of 'bootlegging' disqualify him un

der the provisions of the naturalization act; and does this

disqualification render the petition fatally defective, and

deprive the court of jurisdiction to hear the same?" The
court said r29

ssIn re Verbich, IF. (2d) 5S9. (D. C. Colo. 1924).
88 Ibid., p. 590.
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"Obviously a witness who has been convicted of vio
lation of a criminal law of the United States, especially
a law which has its root in the Constitution itself, can
not be considered by a naturalizing court as such a per
son as can be relied upon as to the moral character of the
petitioner, his disposition to observe the law and his
attachment to the principles of the Constitution of the
United States. This especially if said witness had
been convicted of serious criminal law violation during
the period of five years immediately prior to the date
on which he signed the petition for naturalization as

a verifying witness. * * *

"It appears to me as sound that a person who is con

victed of violating the Constitution of the United States
and law enacted thereunder within five years of the
date he appears as a witness in a naturalization pro
ceeding cannot be said to be a credible witness. * * *"

The petition was dismissed.30

We may sum up the situation briefly as follows : Before
the adoption of the Prohibition Amendment by the United
States, one State court had granted naturalization to a

saloon keeper who was admittedly a violator of the Sunday
closing law. This action was predicated upon the court's
belief that "behavior" was the test of fitness, that adverse
public opinion made it impossible to enforce the law in

80 See also the following cases which relate to the general subject
matter of this article:
United States v. Dwyer, 170 Fed. 686, (C. C. Mass. 1909) : ap

plicant convicted of drunkenness about 15 times in approximately 10

years, had reformed more than four and a half years prior to nat

uralization; petition for cancellation of naturalization refused.
United States v. Eaverat, 222 Fed. 1018, (D. C. Mont. 1915) : saloon

keeper and proprietor of house of prostitution in connection there

with; naturalization canceled.
United States v. Leles, 236 Fed. 784, (D. C. N. D. Cal. 1916) :

proprietor of questionable resort (combination saloon, restaurant and
rooming house) frequented by men and women of bad repute for evil
and illicit purposes; naturalization canceled.
United States v. Milder, 284 Fed. 571, (C. C. A. 8th. 1922) :

keeper of assignation house and violator of State liquor law; dis
missal of Government's bill to cancel naturalization reversed and case

remanded for trial.
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question, and that the behavior of the applicant for citizen
ship was required to measure up only to the level of the
average citizen of the community. This view has been
strongly criticized by other courts, however, which have
declared that willful and habitual violation of such laws is
immoral and a disqualification for naturalization. With
constitutional prohibition in force, violation of statutes en

acted to make it effectual created a further disqualification
of the candidate�lack of attachment to the principles of
the Constitution. The fact that such offenses might be
misdemeanors only was held immaterial, and the known vio
lation of such laws by citizens no defense to the alien.
An applicant who had evaded the consequences of viola

tion of the laws of the United States by selling intoxicating
liquor just across the international border in Mexico, where
he catered to citizens of this country, was held not to be
of good moral character and not attached to the principles
of the Constitution. Taking advantage of the soil of a

friendly nation he violated the spirit though not the letter
of our law. A witness in a naturalization case who was

a convicted "bootlegger" and who attempted to testify to
the good moral character and attachment of an applicant
was held not to be credible. Violations of the liquor laws
subsequent to naturalization have weighed heavily in pro
ceedings to revoke naturalization. The high moral stand
ard for naturalization applicants established by some courts
is illustrated by that one which compares the acquisition
of citizenship with preparation for knighthood in the days
of chivalry when high obligations were required to be
taken.
Reverting to the queries suggested at the beginning of

this discussion., the courts quoted, almost without exception,
have made it clear that citizenship candidates who violate
the liquor laws are not of good moral character, and are not
attached to the principles of the Constitution nor well dis

posed to the good order and happiness of the United States.

They are not entitled, therefore, to become naturalized cit
izens while their records show such violations within the

probationary period.



THE ORIGIN OF EQUITY
By CHARLES A. KEIGWIN

Part III*

The Three Periods of Equity. It must not be understood,
however, that the equitable authority adumbrated in the
last preceding paragraphs was from the beginning exer

cised in its entirety by any power in the state. Still less
should it be supposed that at some epochal point�as when
in the fourteenth century, the usual equitable jurisdiction
was devolved upon the Chancellor�the equity which now

we know came suddenly into existence, like a full-panoplied
Pallas springing from the head of Zeus. Not at that time,
nor even at the end of the fifteenth century, would the
Chancellor rectify the operation of the law in respect of
most such matters as have been mentioned; and the chan
cellors for more than a hundred years after the fifteenth
century did not undertake to afford relief against legal rules
in every case of fraud, mistake, accident or the other things
perverting legal principles from their purpose, which things
constitute the equity jurisdiction of today. On the con

trary, the early equity, like the early common law, was very
meager in its content, and (as it seems to us of the pres

ent) very crude in its conceptions and also tardy in its de

velopment. Indeed, our contemporary equity is as a whole
of quite modern establishment, most of it hardly originat
ing before the sixteenth or the seventeenth century. The

growth of this jurisprudence may be divided, roughly and
without noticing sporadic instances of exceptional nature,
into three periods.

The First Period. In the primary period, which may be
taken as extending to the reign of Richard II, (1377), the
most frequent occasion for equitable relief was, not the
inherent deficiency or the erratic operation of the common

* For Part I, see (Nov. 1929) 18 Georgetown Law Journal 15;
and

For Part II, see (Jan. 1930) 18 Georgetown Law Journal 92.
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law, but the impossibility in practice of realising the rem

edies afforded by the law. Population was scanty and scat
tered, courts were widely separated and far from the cap
ital, distances were difficult and dangerous, society was un

settled and disposed to turbulence, the central government
was not always strong and was often openly defied, and the
great lords and wealthy magnates subsisted considerable
bodies of armed adherents. In that state of things violence,
rioting, mobbing and even something very like civil war
were apt to occur in remote regions, and from these and
cognate causes the administration of justice in the coun-

, try was often hampered, perverted or wholly defeated. The
>rich and the great, and especially powerful combinations
of such persons, could wield a controlling influence upon
litigation by the intimidation of witnesses, juries and even

judges and by the corruption of public officials. Against
the frequent exercise of physical force and demoralizing
persuasion the individual litigant, particularly if poor, in
firm or friendless, could ill contend, and cases were numer

ous wherein legal rights were impossible of attainment be
cause the machinery of the law was thus impeded or thrown
out of gear.

Such conditions being disclosed, the remedies provided
by the law, while in theory sufficient, were in fact unavail
able. Therefore the actual defeat of legal administration
afforded occasion for invoking the royal prerogative to in
sure justice for the subject; and the Council and the Par
liament of the fourteenth and the preceding centuries were

often called upon for action in cases of purely legal charac
ter in which the courts, by_reason^j)f_lojeai_nifhieiic^s or

other interference were unable to render the remedies of
the common law.

Like conditions of social disturbance continued in greater
or less degree through the fifteenth century, and indeed
were aggravated by the civil wars of that period. The

Chancellor, therefore, succeeding to the equitable authority
of the Council, and being for a long season after 1455 vir

tually the sole official of commanding prestige and actual
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power, exercised a jurisdiction to regulate the conduct of
litigation and to supply deficiencies in the administration
of the common law in cases wherein legal rights failed of

accomplishment by reason of violent disturbance or other
obstructive factors.

The Period of Uses. Toward the close of the fourteenth
century the law of real property became, in its practical
operation, materially modified by the rapidly increasing
employment of Uses. This mode of conveyance and the
novel forms of title created by such settlements gave rise
to important questions concerning the rights and the duties
of the parties to these transactions. Those rights and duties
the Chancellor, for reasons presently to be suggested, as

sumed authority to vindicate or to enforce. Very soon the
administration of the doctrines relating to Uses became
the major element of that officer's judicial business, and
for three generations or more the equity of the time was

chiefly characterised, and was also essentially affected, by
the fast enlarging jurisdiction in matters relating to Uses.

A use was created by the conveyance of land to one

person pursuant to an arrangement whereby the grantee
agreed to hold the title so vested in him for the benefit and

profitable use of some person other than himself. Such
other person might be the grantor, who by the terms of
the transaction was to be permitted to remain in the pos
session and actual enjoyment of the property conveyed and
should have the right to direct the future disposal of it,
the grantee engaging to follow and give effect to such direc
tion ; or the immediate beneficiary might be some third per
son�the grantor's wife, daughter or younger son�whom
the grantee, though legally entitled, should suffer to oc

cupy and use the land for his own benefit and as if it be

longed to him. Thus, A may deliver seisin of his land to B

upon B's assurance that he would hold and dispose of the
gift as A shall then or thereafter request, or that C shall
be let into possession and left at liberty to enjoy the use

and profits as if he were the legal owner. In this way,
there is vested in the donee a title which at law must be
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given the effect to make him the absolute proprietor. At
the same time, by virtue of his promise, another person

acquires in the properly a right which, as a matter of

morality, is paramount to the right attaching to the legal
title. Such a device is manifestly expedient in a situation
wherein the intended beneficiary is incapable of taking the
title or wherein for other reasons the donor is unable to

make the gift directly or to prescribe the desired provisions
for the advantage of the person intended to profit by the

grant. Thus, the earliest employment of this scheme was

for the purpose of endowing religious institutions to which
it was by statute prohibited to convey directly. So upon

fejad^principtes^jandowner could not, .dense his real prop-
erty, and~upon his death it became subject to djv^is-anerous
exaetiom"aeEa^dablelby his lord^^afilL as reliefs, ward

ship and tiiehke. If, however, the proprietor should trans
fer his title to a friend who would agree to dispose of the

land as the grantor should direct, the latter might by verbal
or written direction make provision for bis widow, his

daughters and his younger sons, and also for charitable

and religious objects. Thjis.i^Jandawiier,WQuM.ffl_^gtf
make a wiUpf^nealty, something which the law did not per
mitMnv^do. Furthermore, in such a case, upon the death

of the grantor, the title to his land being in the surviving
friend, the feudal liabilities accruing against the estate of

a decedent would not attach to the land in the hands of a

Jiving owner of the title. In this way numerous legal re
strictions and many burdens imposed by the law could be

evaded, provided only the donee would keep his word and

I dispose of the property entrusted to him according to the

^donor's direction.

The Unfaithful Feoffee to Uses. The weak point in this

scheme was the possibility that the donee might not keep
his word. The conveyance of the legal title vested him, so
far as the common law went, with complete ownership of

the property. The only reliance of the donor and the only
security of the beneficiary was the promise to dispose of the
land as the donor should direct, and the law provided no
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means of compelling the performance of that promise. For
in the usual case the agreement to hold the title for the

purposes of the conveyance was only verbal or by unsealed
writing; and in the majority of cases to embody the terms
of the transaction and the details of the proposed use in a

formal instrument would have been impracticable. Now,
the jsettled policy of the English law, from an early period
untilJkuigj|fte^ forbade the enforce
ment jQ�_pafP_L E3[omise^by_thesecular..-courts. Even the
courts of the Church were denied that power by the terms
of the concordat imposed upon Archbishop Becket at Clar
endon in the year 1164; and on frequent occasions in the
three hundred years following that date was expressed a

vigorous popular sentiment against the allowance of legal
remedy for the breach of a simple contract. It was not
until the sixteenth century that the common law courts ven

tured to treat the violation of a parol promise as a tort and
to oppose public opinion by entertaining actions in assump
sit.

In the reign of Richard II., therefore, and for more than
a hundred years afterward, the law courts had no power
to enforce an agreement whereby one who had received
title to land engaged to hold it for the benefit of another;
such a grantee could not be compelled to perform his prom
ise nor could the aggrieved beneficiary obtain damages for
a breach of the contract. The efficacy of such a convey
ance for the purpose intended, and the enjoyment of the
advantages sought to be secured, depended altogether, so

far as the common law went, upon the grantee's conscience
and his disposition to discharge merely moral obligations.
If he chose to assert his legal title and to occupy the land
as his own and for his own profit, the judges were obliged
to recognise him as the proprietor and were unable to give
effect to any qualifications of his legal right which he had
created by a collateral agreement.

Notwithstanding this manifest risk, the advantages at

tendant upon a use honestly carried into effect made that
mode of settlement immensely popular, and the employment
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of uses increased so rapidly that in the early years of the
fifteenth century the greater part of English land was
vested in grantees who held for the benefit of other por-
sons. In such a state of affairs there were, of course, nu
merous instances wherein such grantees dishonorably re

pudiated their obligations and availed themselves of their
legal titles to defeat the moral rights of their beneficiaries.
If an undutiful donee should himself occupy and use the
land, the beneficiary could not acquire control and enjoy
ment of the property by any action at law, since in a court
of law the legal title vested in the donee must prevail.
Even if the beneficiary was once let into possession, the
holder of the legal title might at any time eject him, be
cause he had no right at law, notwithstanding the terms
of the conveyance which stipulated for his enjoyment of
the grant: and in such a case the rightful occupant of the
land was legally liable for the rents and profits taken by
him. Thus, in a case decided in 1464, the beneficiary had
for some time been allowed to live on the land and was then
sued by the grantee in trespass quare clausum fregit, seek
ing damages for the defendant's use of the property. Al
though the defendant pleaded that the plaintiff had been
enfeoffed to the use of the defendant and upon confidence
that he should enjoy the land and its profits, the plaintiff
had judgment, the court observing that the defendant's

rights rested wholly upon the plaintiff's conscience.

Equitable Enforcement of Uses, Where one who had
obtained title to land upon his agreement to hold to the
use of another thus repudiated his obligation, there was

presented the case of a legal title which on sound principles
ought in general to be sustained, but which in the particular
instance was asserted in contravention of good morals. It
was the situation, previously suggested, wherein a title is
clothed with the objective insignia of intrinsic rightfulness,
but is actually at variance with the antecedent facts of sub
jective character which constitute the real right. The policy
(or the practical necessity) which limited the law courts
to the consideration of legal titles obliged them to ignore
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the collateral principles of ethics which might operate upon
the facts creating such titles. Moreover, in the case of
a use the moral considerations which made it improper for
the donee of land to repudiate his promise to hold it for the
benefit of another were ethical principles which the policy
of the state had purposely and deliberately withheld from
administration by the common law courts ; the breach of a

parol promise was a matter outside the jurisdiction of the

judges, a thing within the realm of religion, or at least
within a region of right which lay beyond the rectitude of
the common law, and therefore in an ultralegal domain.

At the same time, it was a scandalous thing for one to
obtain property upon a sacred trust for other persons and
then to claim it as his own in fraud of a widow, of chil
dren, of creditors or of the Church, who were in common

honesty entitled to the benefit of the grant. Such conduct
shocked the public conscience ; and even the strong popular
sentiment against enforcing parol promises was so far

mitigated in respect of those obligations that in the year
1402 the House of Commons prayed that a remedy be pro
vided against unfaithful feoffees to uses. \ In a matter so

strongly savoring of religious quality the clerical Chancellor
was the obviously proper official to enforce the ethical ob
ligations of such cases. Moreover, his ecclesiastical in
stincts and the traditions of his court predisposed him to
act in things concerning the conscience. For ever since
the Constitutions of Clarendon, and notwithstanding the
ihhibitions of that concordat, the courts of the Church had
compelled the performance of promises when that could be
done without provoking too much opposition ; and the Chan
cellor, being almost always a priest, had used every oppor
tunity to enjoin observance of religious obligations.

Accordingly, and with very good will, the chancellors of
the fifteenth and the succeeding centuries obliged feoffees
to uses to observe the terms upon which the property had
been conveyed. ^ Upon complaint that such a feoffee was"
taking to himself the possession and profits of the land, he
was summoned into the Court of Chancery to account for
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the violation of his promise. There it was vain for him
to argue that he was the legal owner and that the law gave
him the right to use the gift as he pleased. The answer of
the Court conceded that he owned the land, but also insisted
that his ownership was qualified by a collateral obligation
which constrained him to use the property in the mode and
for the purposes promised. It was equally futile to sug

gest that the law did not sanction the enforcement of parol
promises. The Chancellor would point out that there was

no doctrine of the common law which gave a man the right
to break a promise; the most that could be said of the

rulings on that point made by the law courts amounted only
to this, that if a promise were broken, those courts could
afford no remedy, and the Chancellor thought that he, unlike
the judges, could create a remedy ; at any rate, he did. The
unfaithful feoffee was decreed to perform his promise and
to permit the land to be occupied and enjoyed by the ben
eficiaries in whose interest the title had been conveyed "and
in the manner stipulated by the terms of the grant.

The subsequent history of this subject, the attempt made
by the Statute of Uses in 1535 to suppress such estates, the
later recrudescence of uses in the form and under the name

of Trusts, and the contemporary elaboration of doctrine

upon those matters, lie beyond our present purview and
afford material for voluminous treaties and a separate
course of study. Here it must suffice to observe that the
Chancellor's assumption of jurisdiction, over uses im

mensely enlarged the scope of his judicial functions and
created a very large addition to the body of equity juris
prudence. Also, this phase of that officer's activities im

parted the predominant character and color to what may be
taken as the seoend stage in the development of equity.

Ultra-Legal Obligations. In the enforcement of the duties
incident to L'ses. just as in the case of Lady Audley before

mentioned, the equitable authority was exercised according
to considerations which, it will be observed, involved two
important implications. In the first place, each of these
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cases presented a predicament of fact to which the usual
and accepted principles of the general law did not extend,
the conditions lying quite outside any state of facts to which
the ordinary legal rules would apply ; and because there was

no legal rule covering the case, the common law could af
ford no redress to the party prejudiced by an extra-legal
wrong. As the conventional expression of our time phrases
the fact, there was no remedy at law; hence the necessity
of resort in the one case to the Parliament, in the other
to the Chancery. The abiding significance of this feature
common to the two cases we shall have occasion hereafter
to consider more at large.
Moreover and secondly, the action taken in these cases

implied,Jhat there was a body of jural principles which
wem^uoL-emhodied jui. the system of the common law and
not committed for administration to the law courts. The
Parliament and the Chancellor proceeded upon the man

ifest assumption that there were rights and wrongs ad
ditional to those vindicated or reprehended by the ordinary
law of contract, tort and property, such rights and wrongs

lying in a province of public policy and private morality
which the common law did not assume to cover and to which
the jurisdiction of the law judges did not extend. That
there were and are such extra-legal rights and wrongs was,
of course, true, because in the nature of things it must
always be true that some phases of human behavior are

subject to ethical considerations of which no system of

jurisprudence, however elaborate, can take account. Even
in today's enormous expansion of the law and of equity,
and with a luxuriance of legislation regulating personal
conduct, there are many things which we ought to do but
which no court can compel us to do; and our action in

respect of such things is necessarily left to be guided by
the individual sense of duty, as in matters involving verac

ity, honor, piety and charity.

Now, the equity exemplified in Lady Audley's Case and
in enforcing the non-legal obligations incident to Uses did
indeed go beyond the precepts of the law and trench upon
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the ulterior domain of morality. How far the Court of
Chancery would or could go in giving effect to ethical prin
ciples was another question, and one obviously affected by
considerations of expediency and practicability; even the
most zealous of the eclesiastical chancellors could hardly un
dertake to enforce the whole duty of man by decrees in
Chancery. But from the material thus far presented we

can deduce the proposition that there are certain, or per
haps rather some uncertain, duties and inhibitions which
are beyond the rules of morality prescribed by the com

mon law, and there exists in the state a power to enforce
such ultra-legal obligations in at least some of the cases

wherein the common law leaves a person at liberty to act
as he chooses without regard to the rectitude of his choice.

_ Case of the Two Executors (1489). All this is, of course,
f very vague, and necessarily so, since the field of morals is
{ of indefinite extent and its terrain is often not clear to
human vision. The early equity courts, therefore, in un

dertaking to deal with duties beyond the purview of legal
rules, entered a province which was altogether without
boundaries and for which there was no authoritative chart.
It resulted that in the stage of development which may be

recognized as the era of Uses the equity jurisdition was

decidedly uncertain as to its extent and by no means co

herent in respect of tLfi principles upon which it proceeded.
This is exemplified by a case wherein a clerical Chancellor
undertook to define the scope and function of equity by
adopting the law of God as the charter of the Chancery
and as fixing (or unfixing) its jurisdictional limits.
There being two executors of a will, one of them cor

ruptly released a debt owing to the estate: by the common

law a joint executor was competent thus to discharge the
debt and the release was binding upon the estate. The

other executor, being honest, sued out a subpoena in Chan-

eery against his fellow executor and the debtor, and sought
a decree which should annul the release and enable action
to be brought for the debt. The cause came for hearing
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in 1489 before the Chancellor, Archbishop (afterward Cardi
nal) Morton. The defendants insisted upon the legal va
lidity of the release. The Chancellor answered that "it is
contrary to reason that one executor should have all the
goods and make release alone." Counsel for the defendants
pointed out that "there is the law of the land for many
things," and conceding that some matters were within the
corrective action of the Chancery, argued that such conduct
as this was not one of those matters but a thing lying' solely
in conscience, for which a man was accountable only to
his confessor. To this the Chancellor responded:

"Sir, I know well that every law is, or rightly should be,
in accord with the law of God ; and the law of God is that
an executor who is evilly disposed shall not waste the goods.
And I know well that, if he should do so, and if he, being
able, does not make amends or restitution he shall be
damned in Hell. And to give remedy for such things is in

my opinion well done according to conscience."

Conscience as a Rule of Decision. The law of God, it goes
without saying, proved quite impracticable as a code for
the administration of human justice. At the same time
the equity of the fifteenth and some later centuries was

often tinged by the theological conceptions of chancellors,
whose sacerdotal character made them unwilling to stand
aside and allow litigants, by their unrighteous conduct, to
sin themselves into perdition.

Nor was the theory, that the law should be amended by
what the Chancery considered to be reason, as suggested
in the Case of the Two Executors, a safe or even a pos
sible principle for correcting the practice of the courts. To

assert that the Chancellor had power to annul any legal
rules which he thought less reasonable than some rules of

his own devising would have been to unlaw the land by a

judicial abolition of the common law, and that was a rev

olution toward which the country was in no wise disposed ;
and such a policy would have put all the commonplace af-
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fairs of daily life under ecclesiastical regulation, a thing
which the people always resented.

In truth, Archbishop Morton Mmself, in the Case of the
Executors, did not intend an assertion of authority to ab
rogate the rule of the common law which empowered one

executor to settle the affairs of the estate independently of
his co-executor. The archbishop would have said that this
practice was convenient and judicious; and he would no

doubt have opposed legislation requiring the cooperation
of both executors in all the details of administration. What
the Chancellor meant was that it is against reason and
honesty to permit an executor to avail himself of his legal
power for a corrupt purpose: what the case condemns is
not the rule of law but an abuse of that rule to a result
not intended by the rule itself.

The ground upon which the decree goes is that it is "ac
cording to conscience" to prevent such perversion of the
law to purposes not approved by the law in cases wherein
the law cannot effectually enforce its own honest and whole
some purpose. This inports that the large liberty left

by the necessary narrowness and shortness of legal pre
scriptions should be controlled by what the Chancellor calls
Conscience. That expression may be paraphrased as con

noting a body of considerations which are of ethical quality
and collateral to the moral precepts of the law, and which
have regard to matters of personal conduct and public
policy not regulated by the legal system. As has been ob
served, even the most amply developed body of jurispru
dence admits of doing many things which it is not righteous
or seemly or consistent with social welfare to do. What
the archbishop meant was that, in respect of such mat

ters, the license allowed by the law should be limited by
the suggestions of conscience which inhibit conduct preju
dicial to the rights of others and to the well-being of so

ciety. As Wolsey, the last of the great clerical chancellors
(1515-1529), expressed it, Lous est facere quod decet, non
quod licet. In saying which the churchman may have had
in mind the apostolic declaration that all things are lawful
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but not all things are expedient, and not all things are ed
ifying.

The Chancellor's Foot. "The term Conscience, as denot
ing a principle of judicial decision," we are told by Mr.
Spence, "appears to have been of clerical invention; it
seems to have embraced the obligations which resulted from
a person being placed in any situation as regards another
that gave to the one the right to expect on the part of the
other the exercise of good faith toward him. . . . Ulti
mately under Conscience a wide field of jurisdiction was

introduced, embracing all departures from fair dealing and

honesty, and it included some cases which might perhaps
be more appropriately ranged under the head of public
policy."
Even taking Conscience as equivalent to honesty, good

faith and fair dealing, the body of morality so denoted is
almost as indefinite as that bounded by the law of God ; and
a jurisprudence assuming to apply the dictates of Con
science as so described would be of necessity vague and un

certain. Even the ecclesiastical chancellors, whatever their
occasional broad declarations may import, did not in fact
undertake to enforce universal good faith or to issue fair
dealing in all transactions; still less would any equity judge
of this day thus assume the whole province of morality as

his parish. But the equity of the fifteenth and sixteenth
centuries was very doubtfully limited in its scope and often

quite nebulous in respect of its principles, being largely
influenced by the doctrines and practice of the spiritual
courts with which the chancellors were traditionally affilia
ted; and the administration of the Chancery depended
much upon individual notions of right and wrong, or (as
the expression went) upon the conscience of the various
chancellors. This made the doctrines of equity fundamen

tally indefinite and their actual operation irregular and con

jectural, if not capricious. So durably was this indefinite
character impressed upon the jurisprudence of the court
that a hundred and fifty years after Cardinal Morton's
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day the learned John Selden formulated his famous re

proach in these words:

"Equity in law is the same that the spirit is in religion,
what every one pleases to make it. Sometimes they go
according to conscience, sometimes according to law, some
times according to the rule of court.

"Equity is a roguish thing. For law we have a measure,
know what to trust to. Equity is according to the con

science of him that is chancellor, and as that is longer or
narrower, so is equity. 'Tis all one as if they should make
the standard for the measure we call a foot a chancellor's
foot. What an uncertain measure would this be. One chan
cellor has a long foot, another a short foot, a third an in
different foot. 'Tis the same thing in the chancellor's con

science."

More Definite Conception of Conscience. What Selden
called the roguishness of equity was the inherent uncer

tainty of a system professing to apply the pure principles
of ethics and the precepts of revealed religion. Notwith
standing such necessary vagueness of the ecclesiastical
equity, there may be discerned during this period certain
tendencies of judicial thought making for a more definite
conception of Conscience as a rule of decision and for a

greater stability of doctrine. In the Chancery of this

regime, of course, there were made some erratic rulings,
which enforced the clerical views of morality in rather law
less fashion and sometimes in disregard of the acknowl
edged limits of the court's jurisdiction; these decrees,
which embodied assumptions now permanently abandoned,
it would be unprofitable to mention in the present context.
And it is impracticable here to recapitulate any great num
ber of instances disclosing the gradual definition of the

legitimate field of Chancery's action and constituting the
foundations of modern equity. Only the general drift of
equitable development in the fifteenth century and the early
years of the sixteenth can be indicated.

In the treatment of Uses, as has been pointed out, the
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Court of Chancery found a condition wherein the rules of
law, as limited by contemporary views of policy, left an

opportunity for infidelity to a promise, and afforded no

remedy against the unfaithful feoffee. In such a case the
repudiation of the promise not only was dishonest and
wicked in point of morality, but also made possible a pe
cuniary profit from the wickedness, and an emolument
gained by the feoffee from property rightfully belonging to
the beneficiary. Now, the common law itself, in principle,
disapproved of a wrongful profit so acquired by one per
son at the expense of another, and for the usual case of
that kind provided a legal remedy. The action of debt
was essentially one for the recovery of the plaintiff's prop
erty unjustly withheld from him by the defendant; and
that action proceeded upon the predicate that, where an

emolument has inured to one party from his receipt of
something owned by the other party, the recipient is legally
(as well as morally) bound to make commensurate recom

pense. In this instance the action of Debt would not lie
for the beneficiary, nor would any of the actions for the
recovery of real property; but that was only because the
courts of law were, by the necessary limitations of their

procedure, obliged to act upon legal titles, and here the

legal title happened to be held by the wrongdoer. The
case was clearly within a principle of the common law, and
only procedural difficulties prevented the application of that

principle at law.

In giving effect to the beneficiary's right in morals, there
fore, the Court of Chancery did not so much vindicate ab
stract morality as supply for a right recognised by the law
a remedy which the law itself was unable to provide. No
doubt the churchly chancellors spoke often of religious ob

ligations and sometimes sought to sanction them by refer
ence to the danger of detriment in the life after death, as
did Archbishop Morton. But while they invoked the au

thority of Conscience, their actual decrees, in this and most
other matters, did not undertake to enforce all the dictates
of the moral monitor, but only the- duty net-to - enrich one-



230 GEORGETOWN LAW JOURNAL

self by the wrongful appropriation of other people's prop
erty.

Other Applications of Conscience. Other technical inci
dents of the action of Debt sometimes defeated the com

mon law principle that one acquiring emolument by the
receipt of another's property should render compensation;
and such features of the action afforded the Court of Chan
cery occasion to effectuate the legal duty by processes not

competent to the law courts. Thus, in Debt the amount
sued for must, by the law of the fifteenth and some later
centuries, be precisely ascertained, fixed by previous agree
ment of the parties or at least by other facts making the
debt a definite sum. Quite often goods would be sold or

services rendered without any actual arrangement as to

price but only upon an express or implied understanding
that they should be paid for according to their reasonable
value or the state of the market. In such a case recovery
could not be had at law; but the legal principle applied
notwithstanding the defeet of remedy, and the chancellors
decreed payment of what was justly due. So, if a debtor

died, the action of Debt could not (until the seventeenth

century) be maintained against his executors, since they
were unable to defend by wager of law as the decedent

might have done if sued in his lifetime. As early at least
as the year 1491, the Chancellor, Cardinal Morton again,
declared that "if one has no writing and his debtor die,

; there is no remedy by the common law; but here in con

science he will have a remedy."
The action of Detinue likewise proved sometimes inf

ective owing to the fact that (originally at least) it could
be maintained only against a bailee of the plaintiff, and
not against a third person who had become possessed of
the goods; and owing even more to the fact that the judg
ment left to the defeated defendant an option to pay for
the property instead of surrendering it to its owner. The

wrongful possessor might choose to give money when the
owner needed his goods in specie; and very possibly the
defendant might prefer to lie in jail rather than to give
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up the chattels or to pay for them. Taking such advantage
of legal rights was, of course, a perversion of the law to
an unintended result; and there was no great stretch of
conscientious obligation in holding that the owner of the

property should have it. Hence the Chancery would, upon
an adequate showing of circumstances calling for such ac

tion, compel the wrongful holder to deliver the actual
goods.
The enforcement of simple contracts was, as we have

seen, for more than three hundred years beyond the com

petency of the common law courts. Yet such contracts,
wholly or partially performed on one side, often resulted in
the acquisition by the delinquent party, of property or other
benefits for which he could not legally be obliged to pay.
A father would agree to give a piece of land as considera
tion for marrying his daughter, but until near or after
the end of the Middle Ages it was not established that the
bridegroom could maintain Debt upon such a promise. Other
contracts made in consideration of marriage were often
concluded without sealed writing, and sometimes could not
be brought within the most elastic conception of Debt. So
land was bargained and title conveyed in circumstances
wherein the law could render no judgment for the vendor;
or the price would be paid by the purchaser and the owner

would refuse to convey. Or a youth, in contemplation of

marriage promised by a designing girl, would be lured on

to make her presents of extravagant value, and then be
thrown over ; sometimes it was the man who held out false
hopes of matrimony and would repudiate the engagement
after obtaining much property from his fiancee.
Even the moralities of the common law reprehended,

thoughJhe legal remedies could not redress, such obliqui
ties in the acquisition of property. And such conduct being
distinctly contrary to conscience, the Court of Chancery
assumed to rectify the iniquity by compelling the delin

quent promisor to discharge his obligation, to pay for the

property, to convey the title or to restore the gifts fraud
ulently obtained.
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Deus Est Procurator Fatuorum. As has been mentioned
when an obligation or other contract has been embodied
in a sealed instrument, the deed supersedes all the anterior
negotiations and other circumstances of the transaction
and becomes the sole evidence of the existence and the terms
of the contract. Such indeed is the very purpose of the
writing, and such the usual intention of the parties. A
court of common law, for reasons which also have been

mentioned, must act upon evidence of the physical fact
which has been performed to constitute and signalise the

right created: for such a court, acting under the original
(and supposedly necessary) limitations of its procedure,
the right is corporealised in the deed, which becomes not

merely evidence of the right, but the right itself. It fol
lows that a court of that character is incompetent to con

sider any collateral or supervening facts which may affect
the intrinsic rightfulness or the normal operation of the
instrument. Hence also, if a bond be given for the pay
ment of money, so long as the bond exists without some

countervailing matter of equal dignity and like evidentiary
value�as a sealed acquittance� the original obligation
must be given effect. Whence it further results that, if
such a bond be satisfied by payment, but the instrument be

left in the hands of the obligee and no release taken, the
obligee may enforce payment anew against the incautious

obligor.
Such at any rate was the logic of the common law, and

such indeed is yet the legal rule save so far as it has been

modified by quite modern statutes. If a debtor paid off

his sealed security, he must either retrieve the bond or

obtain a release of equivalent virtue ; otherwise the creditor

might maintain upon the bond an action to which parol
proof of payment would be no defence. If the obligor omit
ted the obvious means to preclude suit for the debt so dis

charged, he was abviously guilty of a great indiscretion,
and the law courts of the Middle Ages had enough to do

without protecting people against their own fatuity.
If in the case supposed the neglect of the debtor was
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injudicious, the conduct of the creditor was manifestly un

conscientious. To obtain a second payment of the debt
was a palpable perversion of a useful rule established by
the law, which in adopting the rule did not contemplate
that people would commit fraud or folly. In the Middle

Ages, however, there were some foolish people, who suf
fered from their inadvertence to legal principles. Thus,
one who had mortgaged his land to secure payment of a

debt paid off his obligation but neglected to procure an ac

quittance, and was afterward sued by the mortgagee on the
deed. The mortgagor applied for relief to the Chancellor,
Bishop Stillington (1467-1473). The mortgagee insisted
that his admitted dishonesty was made possible by the
debtor's gross folly. But the Bishop declared that Deus
est procurator fatuorum, and forbade any further endeavor
to enforce the extinguished obligation.
Ten or fifteen years later (1482) the Chancellor, Car

dinal Rotheram, held that an action upon a bond for the

payment of money should be enjoined upon proof made in

Chancery, that the debt had been discharged. This was

contrary to the opinion of the judges whom the Chan
cellor consulted; and both the Chancellor and the judges
agreed that relief could not be afforded against a statute
merchant or other matter of record, there being no acquit
tance of record, although payment should be admitted by
the creditor.

The Third Period of Equity. In the year 1529 Cardinal
Wolsey was removed from the office of Lord Chancellor,
which he had held for fourteen years, and the Great Seal
was committed to Sir Thomas More, a layman and an

eminent practitioner at the common law bar. This event

may, for our immediate purpose, be taken as terminating
what has been considered the second period, or the eccle
siastical era, of equity and as the initial point of the de

velopment which has produced the equity of the present
time. It is not meant that there was any abrupt transi
tion from one stage to another or that any one occurrence

signifies a demarcation between the two periods; though
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quite possibly the choice of a nonclerical chancellor who
was a common lawyer is significant of a changing mode
of thought concerning the Court of Chancery and in the
court itself. In fact, as has been pointed out, much of the
contemporary equitable doctrine appears in more orMess
rudimentary form during the fifteenth and earlier centu
ries, and there was no sudden change in the scope or

methods of Chancery jurisdition at the advent of Sir
Thomas More. But soon after the year 1529 the jurispru
dence of the court begins to seem more and more modern
in spirit; and in this hasty historical survey it is con

venient to treat the time elapsed since that year as a whole
and as constituting the period of complete and distinct de
velopment, that is, the period wherein equity as we know it
today was elaborated upon the principles now accepted and
given the definite form which it still means.
Sir Thomas More and most of his successors having been

laymen and lawyers, the substitution of such men for cler
ical chancellors might be expected to impart a more secular
tone to the jurisprudence of the court in place of the purely
religious spirit of the former regime. Men accustomed to
the practical administration of justice by human agencies
are instinctively disposed to consider what is humanly
practicable and to feel that no system of law can work
in the actual world unless it goes upon well defined doc
trines and fixed rules adopted to worldly conditions. Ac

cordingly, the course of decision in the later period had
less regard to abstract principles of ethics and the pre

cepts of religion, as such, than to the practical matters of
mundane morality and the analogies of other branches of

jurisprudence. We hear less and less, and ultimately noth

ing at all, of the divine law as constituting per se a basis of

adjudication and the conception of Conscience as a juridical
principle becomes more definite and limited to a scope which
is more and more distinctly circumscribed. The Court of

Chancery no longer enforces good morals to prevent men
from incurring penalties after death, but rather considers
what duties may be advantageously compelled with regard
to the temporal welfare of society.
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More's Treatment of Penalties. But even a lawyer may
have some regard for Conscience; and the common law
itself is but a body of moralities�of moralities which are

sometimes incompletely developed and restricted in their
operation by considerations of practicable administration.
The lay chancellors, therefore, did not by any means ignore
conscientious obligations, but carried their common law
moralities beyond the bounds which public policy and the
limitations of legal procedure prescribed to the law courts.

The spirit and method of the secular regime in the Chan

cery, and of the modern equity, is well exemplified by the
attitude of Sir Thomas More in his treatment of bonds
securing penalties. By an ancient ecclesiastical tradition
the taking of any interest for the use of money was a

sin and was reprehended by the spiritual courts. To cir
cumvent this inhibition, one who borrowed money would
execute a bond obligating himself to pay a much larger
amount than the sum lent, usually twice that sum, the
excess being intended to include an agreed premium for
the loan, or a stipulated interest, and also to insure re

payment of the principal. Sometimes, indeed, perhaps usu

ally in More?s time, the obligation would be expressly qual
ified by a condition that it should be satisfied if a smaller
sum, that actually due, should be paid at a certain date".
So far as the amount purporting to be secured went be

yond the principal and the agreed interest, it was, of course,
only a penalty for failure to pay, or for delay in paying",
the actual debt; and the real purpose of the parties would
be attained by repayment of the loan and the proper com

pensation for its use. The bond, however, created an ab
solute obligation to pay the whole amount specified at the

day appointed; and even a slight delay made the obligor
liable at law for the larger sum, the courts of law looking
only to the letter of the bond and enforcing the contract
as the parties had made it.

Sir Thomas More considered that the only purpose of
such a transaction was to insure the payment of what was
actually owed, and that in good conscience all that the
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creditor could claim was the sum lent with interest. He
convened the judges of the law courts and endeavored to
persuade them to ignore the penal features of these bonds
and to give judgments for no more than the sum intended
to be secured. That was an encroachment upon legal prin
ciples which the judges declared themselves incompetent
to accomplish; indeed, it was not until an Act of Parlia
ment, enacted more than a hundred and fifty years later,
altered the law that the common law courts could do as

More advised. But the Chancellor insisted that it was

contrary to good conscience for the creditor to demand all
that the debtor had promised, and he swore, somewhat
profanely as it seems to modern ears, that he would not

permit such a breach of duty. Accordingly, the Chancery
would, upon representation that a creditor had obtained or

was seeking to obtain a judgment for the full amount of
such a bond, summon him into that court and forbid him
to take out execution for a larger sum than the principal
and the reasonable interest.

The Theory of Equitable Relief. Of course, Sir Thomas
More and everybody else, in his day at least, even those
who were not lawyers and also those who were of the cler
ical profession, would agree that in the usual administra
tion of justice sealed contracts ought to be enforced ac

cording to their terms. And even unlettered people would
consider it reasonable, and in general necessary, to treat
an instrument solemnised by sealing as beyond impeach
ment or modification on account of matters precedent or
collateral to the deed itself. No one (at that time) would
suggest that in the regular course of litigation a court
should examine the negotiations leading to the execution of
a contract, or inquire into the intentions of the parties,
with the idea of altering the expressed terms of the doc
ument or denying its purported effect.

But in the case of the bonds secured by penalties the

Chancellor encountered the condition wherein a reasonable
rule of law operated to an unreasonable result. In this

respect the situation was identical with that presented in
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Lady Audley's Case, the Case of the Two Executors and
the recurring cases of unfaithful feoffees to uses. All these
were instances of legal rights abused to improper pur

poses, of things sought to be done which were lawful but
not expedient, and not edifying to the doers thereof or to
the community.
Which brings us back to the possibility, generalised in

some preceding passages of this text, that the outward
and visible symbols�such as livery and seals�which are

conventionally used to signify and secure a valid right by
making it one recognised by the law, may be perverted to

symbolise a right which is not valid, or which is not valid
for the purpose or in the manner of its attempted exervise.
By reason of some fraud or other dishonesty, or of some

mistake in the minds of the parties or some accident not
in their contemplation, or because of some other circum
stance vitiating the transaction, the objective fact, which
in usual practice signalises a rightful title, does not truly
represent the subjective conditions requisite to a valid title.
Notwithstanding such possibility, the courts of law were

obliged, for reasons which have been outlined, to give
effect to the legal titles created by the conventional sym
bols, however abused, and to adjudicate according to the

phyical and visible facts which signified legal rights, with
out inquiring how such facts had been brought about or
whether they did in truth connote rightful transactions.
And, as also has been said, the remedy for the possible
wrongs resulting from such rule of decision was to be

sought in that court which at the time being was clothed
with the jurisdiction called equitable, the jurisdiction which
in some stages of its development has been exemplified by
the instances set forth.

The Rigidity of the Law. The necessity which con

strained, and still constrains, a court of law to accept as
controlling those titles which are clothed with the conven

tional vesture of legal right constitutes what it is the fre

quent fashion to call the rigidity of the law. Even today
a court having jurisdiction only to administer the com-
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mon law is unable to question the validity of the formal
facts which create legal title: in an action of ejectment
the plaintiff who holds the deeds, and in an action of cov
enant he who produces the specialty, must be accorded
judgment according to the purport of the instrument, with
out inquiry whether some one else ought not to have the
muniments of title or whether the document was not in
tended to have other meaning or other effect than the
written words import. It was, and is, this inability of the
law to consider rights not made manifest by the legal
insignia of rightfulness which occasioned, and yet occa

sions, resort to equity for the establishment of such rights,
which may for one reason or another be the real right of
the transaction. And it was and is, by the examination of
matters extraneous to the visible evidences of title, and by
decreeing the moral paramountry of the honest purpose
and the actual agreement to the formal facts controlling
at law, that equity afforded and affords relief against the
so-called rigidity of the law.

Heads of Equity Jurisdiction. Such competency of equity
to remedy the unjust or otherwise immoral, the impolitic or

otherwise unintended, operation of legal rules, and the

grounds upon which that corrective power was exercised,
are concretely exernplifjpd in swasaJ rnfl�f? w>"''1' ^"T Koori

narrated. (The usual reason which induced the chancellors
of the sixteenth and later centuries to inquire into the cir
cumstances collateral to a legal title was the suggestion
that the livery, the deed or other factual evidence of right
fulness had been obtained by fraud, or had taken its exist

ing form by reason of some mistake in its preparation, or
that the purpose of the instrument was other than that

expressed therein, or that the title was being used in breach
of an agreement by which it had been acquired. Hence a

rough, but fairly adequate, statement of the equity juris
diction was that it should be exercised in cases of fraud,
accident, mistake and breach of confidence, or as we say
now, in a case of trust. While this enumeration of equitable

; subjects is not, and perhaps never was, entirely exhaustive
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or perfectly accurate, the matters mentioned afford even

yet a sufficiently complete list of lhfi grounds whereon

^courj; of enmity may properly act-J-it being understood, of
course, that the terms employed carry some implications
not always obvious and cover an extent which includes some

developments not apparently relevant to the usual sense of
the words) Accordingly, we may assume that the general
heads of equity jurisdiction are Fraud, Accident, Mistake"
and Trust.

Equitable Defences. If an owner legally entitled to a

house sells it to one who pays the agreed price and goes
into possession, but who for some reason fails to obtain
a deed of conveyance, the vendor is still competent to re

cover the premises in an action of ejectment. That is be
cause he retains the legal title which in a court of law
must be accepted as conclusive evidence of his right to the
possession, such a court being unable to consider the con

tract and the payment which ought to control the plain
tiff's exercise of his legal right. A court of equity, how
ever, not being concluded by the objective facts which con

stitute a legal title, is at liberty to go into the mental
processes of the parties and to ascertain the matters which
demonstrate that the apparent property of the plaintiff
is subject to an obligation assumed by him, and that the
real right is in the purchaser. The equity court, there

fore, will hold that the vendor must use his legal title in
accordance with his agreement, will restrain the prosecu
tion of the ejectment, or the execution of the judgment if
one be had therein, and will compel the delivery of a deed
to the rightful owner of the house.

Where a deed of conveyance is, by clerical error or other
cause, so drawn that it describes property not intended or

fails to include all that was agreed, and where a bond or

other sealed contract by its wording stipulates for the pay
ment of a sum greater or less than that purposed by the

parties, the seal fixes conclusively, so far as a court of law
is concerned, the property conveyed or the amount payable ;
and this, because a court of that character is, by reason of
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considerations suggested in precedent passages of this text,
obliged to give effect to legal rights as embodied in sealed
instruments and is precluded from inquiry into the anterior
circumstances resulting in execution of the instruments.
Butmanifestly, if such an inquiry could be made and should
prove the accidental or mistaken expression of the docu
ment, the parties ought to be held to their actual agree
ment and not to that unintentionally shown by the writing.
In such a situation, the party prejudiced by the misprision
may invoke the aid of equity to cause the instrument to be
reformed so that it shall accord with its real purpose.

In this way, the rigor of the general rule of law, which
enforces sealed conveyances and contracts according to the
written letter and the literal effect, is mitigated by avail

ability of what are called equitable defences, that is, by the
possibility of relief in equity upon a showing that the ap

parent legal right is affected by some circumstance of fraud,
accident, mistake or obligation extraneous to the instru
ment creating that right.



LIABILITY OF AIRCRAFT CARRIERS, OWNERS
AND OPERATORS OF AIRCRAFTS *

By W. JEFFERSON DAVIS

T N 1911, when Judge Baldwin of Connecticut introduced
J- a resolution recommending that air commerce could and
should be regulated by Congress under its power to reg
ulate commerce, the suggestion was also made that the
statute contain a provision imposing liability on aircraft
for damages caused thereby whether such damage resulted
from negligence or from inevitable accident or vis major.
The American Bar Asociation, while not at that time sens

ing the importance of founding federal legislation under
the Commerce Clause of the Constitution, correctly and
properly stated the rule that even if legislation as to lia
bility for damages were desirable, it was not deemed proper
to say that while a common carrier by land or water is
excused from loss caused by the act of God, a common

carrier by air should be made responsible whether injury
resulted from negligence, or from inevitable accident, or

vis major. The report on the resolution of Judge Baldwin
stated very succinctly that:

"Unless liability springs out of some contract or
arises out of some tort, the carrier should not be
mulcted in damages, whether the carrier be by land,
sea or air." 1

An airplane with pilot and passengers crashes to earth,
all are killed and the ship completely demolished. Is the
aircraft carrier responsible in damages to the heirs of those
meeting such a fate? How is liability determined, there
being no living witness to the tragedy who may give tes
timony as to its cause? Will the courts presume the ac-

* This article combines two chapters of the author's new publication
"Aeronautical Law, now in press.

1 36 A. B. A. Eep. 380, et seq. For a further statement of Judge
Baldwin's views, see Liability for Accidents in Aerial Navigation,
(1910) 9 Mich. L. R. 20.
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cident to be due to the negligent navigation of the ship, to
its faulty construction, to air currents or other hazards of
the air? These and many other questions peculiar to air
navigation may arise upon such an accident.

Whether a presumption of negligence arises from the
mere fact of the happening of the accident, and the doctrine
of "res ipsa loquitur" applies, is a question still open for
discussion.

The "res ipsa loquitur" doctrine applies only where the
circumstances speak for themselves and, unexplained, point
to negligence. Rosenblum v. Brooklyn Heights R. Co.2

"The rule of 'res ipsa loquitur' is based on the ap
parent fact that the particular accident could not have
happened without negligence on the part of the car

rier, or upon the literal meaning of the expression that
the thing itself speaks and show prima fade that the
carrier was negligent. * * * Negligence will not be
presumed from the mere fact of accident, whieh is as

consistent with the presumption that it was unavoid
able as it is with negligence ; and therefore, if it be left
in doubt what the cause of the accident was or if it
may as well be attributable to the act of God or un

known causes as to negligence, there is no such pre
sumption." 3

However, it was held the defendant street car company
was presumed guilty of negligence on the ground that the
accident was undisputably caused by faulty appliances over

which it had absolute control.

In Robinson v. Consolidated Gas Co.* the court says :

"If, however, proof of the occurrence shows that the
accident might have happened from some cause other
than the negligence of the defendant, the presumption

' 137 N. Y. Supp. 1078, 153 App. Div. 304.
1 Firebaugh v. Seattle Electric Co., 82 Pac. 996, 40 Wash. 658,

2 L. R. A. (N. S.) 836; 111 Am. St. Rep. 990.
4 194 N. Y. 37, 86 N. E. 805, 28 L. R. A. (N. S.) 586.
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does not arise and the doctrine cannot properly be ap
plied."

The court here held, that the fall of a scaffold, upon
which men were sent to work, does not of itself show that
it must have fallen because something was the matter with
it, where it is also shown that the men at work may have
subjected it to excessive strain.

Although there are cases to the contrary, it is generally
held the doctrine of res ipsa loquitur does not apply to
cases of the class to which a personal injury caused by
the falling of a freight elevator belongs, and, when an em

ployee is injured while operating such an elevator, the mere

happening of an accident raises no presumption, and can

not serve as proof of the master's negligence.5

Res Ipsa Loquitur.
There is a recognized rule of law frequently applied with

respect to land transportation, and to a lesser degree trans
portation by water, that if in the use of an instrument of

conveyance under the management of one charged with re

sponsibility, an accident occurs, such as ordinarily does
not happen if those who have its management use proper

care, a presumption of negligence arises from the happen
ing of the accident. This, in fact, is expressing the rule
of "res ipsa loquitur." It would seem that in applying such
a rule to travel by air, consideration should be given to the
extent of development and resultant safety of this mode of
travel as compared to other means of travel. While it has
been judicially recognized that aviation is no longer an

experiment,6 it is still in its formative stage, and liability
of the carrier should hardly be measured by the same rules
of law governing transportation by land or water. Many
new devices, increasing safety of flight, will doubtless be

discovered, and that share of the present damage due to

'National Biscuit Co. v. Wilson, 82 N. E. 916, 169 Ind. 442; also
Stares v. Stern, 91 N. Y. 821, 100 App. Div. 393.

�Hesse v. Rath, Mayer, et'al., 230 N. Y. Supp. 677, 224 App.
Div. 344.
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this mode of travel still being in its infancy, should not
in all fairness be borne entirely by the carrier, nor should
the same degree of absolute liability be imposed now ap
plicable to carriers using long established modes of travel
and therefore well developed in the way of safety devices.
This point, as well as the rule of assumption *of risks, has
been well illustrated by one writer in saying the passenger
by air could hardly be expected to believe he is traveling
with the same degree of safety as thought he were to use

an ox cart.

The doctrine of res ipsa loquitur in determining the cause

of the loss, has given way largely in maritime law to that
attributing loss to unusual dangers of perils necessarily
incident to the exposure to the elements in transportation
by water.

Practically all cases where the doctrine has been held to

apply involve accidents which could not well have oc

curred without the intervention of man. With ships at
sea the possibility of accidents occurring without the inter
vention of man or because of hazards beyond bis control
becomes more pronounced, and in fact no discussion of the
doctrine can be found in the many books on maritime law.
Here the doctrine of presumed negligence gives way al
most entirely to the probability that the accident, unex

plained, resulted from sources beyond the carrier's control
and for which he is not liable. In the case of airplanes it
is more probable the accident could occur even if, "in the

ordinary course of things, proper care is used in its con

trol."

The doctrine with respect to automobiles has been suc-

cintiy stated in Blashfield's Cyclopedia of Automobile Law,
1927,7 where it is said the rule.

"has found a limited application in automobile acci
dent cases. As applied to such cases, the doctrine may
be stated to be that when both the apparatus and the

T VoL 2, p. 1620.



LIABILITY OF AIRCRAFT 245

operation of it are within the control of the defendant,
and the accident is one which ordinarily could not hap
pen except by reason of defects in the apparatus, or
negligence in its operation, a presumption of one or

the other arises from the happening of the accident
sufficient to justify a verdict against the defendant."

And on page 1624, same volume, it is said :

"It is only where the circumstances leave no room for
a different presumption that the above maxim applies.
It does not apply in any case where there is direct
testimony as to the cause of the accident, when it is
shown that the accident in question might have hap
pened as a result of one of two causes, or where the
facts would permit an inference that it was due to a

cause other than defendant's negligence as that it was
due to the negligence of the defendant."

With respect to railroads, Elliott on Railroads 8 says :

"The true rule would seem to be that when the in
jury and circumstances attending it are so unusual
and of such a nature that it could not well have hap
pened without the company being negligent, or when
it is caused by something connected with the equip
ment or operation of the road, over which the com

pany has entire control, without contributory negli
gence on the part of the passenger, a presumption of
negligence on the part of the company usually arises
from proof of such facts, in the absence of anything
to the contrary, and the burden of going forward and
producing evidence in order to escape liability is then
cast upon the company to show that its negligence did
not cause the, injury."

Risks op Flight.
It would appear that one taking flight in an airplane as-

t
8 3d edition, Vol. 3, p. 289.
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sumes certain apparent risks in this mode of travel which
are of greater hazard than travel on land or water. Not
only are the laws of gravitation being defied, but a high
rate of speed is attained and peril from the elements is
greater. The inherent nature and risk of travel at great
speed and altitude at the same time requires a high degree
of care in the construction, inspection and navigation of an
airplane. However, faulty construction of the airplane, or
negligence in its management in flight, enter very little
into consideration of the cause of loss of the many flyers
who attempted a trans-oceanic flight and have never since
been heard from. Many of the most skilled and best trained
aviators, using the best constructed airplanes obtainable,
have been lost. Usually public opinion presumes such loss
attributable to storms, fog, air currents and other hazards
of such travel. This gives rise to the belief that a rule of
law with respect to air navigation or "perils of the air"
will be developed with the same force and effect as the
established rule of "perils of the sea" now applicable in
maritime law. This exception to liability of a ship-owner
seems independent of any express exception in the contract
of carriage.
This recognized rule with respect to shipping has been

defined by the courts as follows:

"Dangers or perils of the sea, such as will excuse
a carrier from liability, are those accidents peculiar
to navigation that are of an extraordinary character,
and arise from irresistible forces or overwhelming
power, which cannot be guarded against by ordinary
exercise of human skill and prudence."

Stephens & C. Trans. Co. v. Tuckerman, 33 N. J. L. 4 (Vroom) ,
543, 565; The Antoinetta, 1 Fed. Cas. 1657, 1058; The Blackhawk,
3 Fed. Cas. 536, 537; The Arctic Bird, 109 Fed. 167, 168; A Certain

Barge, id,; The Shand, 21 Fed. Cas. 1155, 1160; Williams v. Grant,
1 Conn. 487, 492, 7 Am. Dec 235 ;The Seaside, 20 Fed. Cas. 458, 459,
cited in The Nith, 36 Fed. 951; Richards v. Hanson, 1 Fed. Cas.

458, 459; Axmar v. Astor, 6 Cow. (N. Y.) 266, 268; Words and
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"Perils of the Sea" are denned (Bouvier's Law Diction
ary, 1928) as all marine casualties resulting from the vio
lent action of the elements, as distinguished from their nat
ural, silent influence upon the fabric of the vessel.9
"Perils of the sea" denote natural accidents peculiar to

that element which do not happen by the intervention of
man nor are to be prevented by human prudence. It is a

loss happening in spite of human effort and sagacity.10 It
is said to have a broader significance than the "act of God,"
and includes calamities not caused by violence or a con

vulsion of nature, such as lightning, flood or tempest.11
Perils of the sea include a capture by pirates,12 loss by
fire,13 hidden obstructions in a river, recently brought there
by the current,14 loss due to motion of the sea,15 but not by
the natural and inevitable action of wind and waves;16
by a tidal wave and flood of unusual violence.17 Also the
following, if the immediate damage is caused by salt water :
Rolling and pitching of the ship in rough weather,18 run

ning ashore in a fog,19 foundering ashore in a fog,20 foun

dering in collision,21 rats eating a hole in a ship and letting
water in,22 sinking on a sunken rock not on the chart or
a rock from which the light has been removed, or an ice
berg, or a vessel without lights,23 or a swordfish making a

Phrases Judicially Denned, First Series; see also The City of Dun
kirk, 10 F. (2d) 609, 612 (S. C. N. Y.).

� 74 Fed. 413.
10 2 Kent 597, approved in 166 U. S. 286.
11 20 U. S. App. 503.
13 9 Allen 310.
"26 Conn. 128; 10 N. Y. 431.
14 52 Barb. 489, but see 6 Gratt. 189.
" 41 Fed. 62.
" 12 App. Cas. 509.
" 41 Fed. 106.
18 32 L. T. 847.
10 L. R. 9 Ex. 399.
20 L. R. 9 Ex. 339.
" 12 App. Cas. 509.
" 12 App. Cas. 527.
" 12 App. 514.
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hole in the ship.24
Quoting from Carver on Carriage of Goods by Sea

(1925) :

" 'Perils of the sea' really are perils to which people
who carry on their business on that dangerous element
are liable because they carry on their business on the
sea."

In two recent English cases where ships left port and
were never since heard of, no mention at all is made of
the loss being possibly due to their management or faulty
construction. In Munro, Brice & Co. v. War Risk Assn.

Ltd., et al., 1918,25 all that was known of the ship was that
she left harbor with a cargo of timber, on March 21, 1917,
on a voyage generally requiring 40 to 60 days, and she had
never since been heard of. In assigning the probable cause

of her loss as between "perils of the sea" and "perils of
war," both of which she was insured for, the court pre
sumed it to be perils of war. Much the same decision was

arrived at in Munro, Brice & Co. v. Marten.28

In Koster v. Reed, Bart., and another English case�

quoting syllabus, administrators of Sir Thomas Reed,27 it
is held a ship sailing in 1821 for her port of destination
and never arriving, but reported a few days after her de

parture to have foundered (crew surviving) may reason

ably be presumed to be lost by perils of the seas, in the
absence of any proof to the contrary.
In Green v. Broum 2Ta it is said:

"The ship Charming Peggy was insured in 1739,
from North Carolina to London, with a warranty
against captures and seizures. And in an action the
loss was laid to be by sinking at sea. All the evidence
given was, that she sailed out of port on the intended

"Ibid. 525.
"2KB. Div. 78.
" 3 K. B. Div. 94.
" Dowling & Ryland's Rep. Vol. 9, p. 2.

2 Stranges Rep. 1199.
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voyage, and has never since been heard of. And sev

eral witnesses proved, that in such a case the pre
sumption is that she foundered at sea, all other sort
of losses being generally heard of. The underwriter
insisted, that as captures and seizures were excepted,
it lay upon the assured to prove the loss happened in
the particular manner declared on. But, the Chief
Justice said, it would be unreasonable to except certain
evidence of such a loss, as where everybody on board
is presumed to be drowned; and all that can be re

quired is the best proof the nature of the case admits
of, which the plaintiff has given; he therefore left it
to the jury, who found the loss according to the plain
tiff's declaration."

In Seth Paddock v. The Franklin Insurance Company 28

it is said, at p. 237 :

"There a vessel has sailed, apparently in a seaworthy
condition, and never been heard from, as such an event
is of rare occurrence, and the ordinary perils and dan
gers to which she is exposed are very great, the law,
in the absence of other proof, will presume that the
loss was occasioned by some of those perils."

Where a personal injury was caused by the breaking of
a steel cable being used as a towing line for a barge, there
being conflicting testimony at the trial as to whether a de
fective cable was used and also evidence of unusual strain
on the cable caused by heavy "ground swells" of the sea

encountered by tug and tow, causing the barge to swing
from one side to the other and going with the sea, the tug
going ahead and jerking the line, the doctrine of res ipsa
loquitur was held inapplicable, the appellate court sustain
ing the trial court in holding the accident not due to any

negligence in properly inspecting the tow line, but due to the
turbulent condition of the sea, and unusual strain on the
cable.28*

" 28 Mass. (11 Pick.) 226.
a8a Carlson v. Paladini, 5 F. (2d) 387.
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In Stern, et al., v. Fernandez, et al.,29 the capsizing of a
scow on the Sacramento River, and the loss of her cargo,
when, owing to a sudden puff of wind, she sheered against
the bank and struck a snag, which made a hole below the
water line; held not due to incompetency of the master,
unseaworthiness, or improper stowage, all of which there
was evidence, but to a peril of navigation, for which the
owner was not liable.

In Crane v. Kansas City Baseball & Exhibition Co., et
aZ.,30 where plaintiff went to defendant's park to see a ball
game and voluntarily seated himself in an unprotected part
of the stand, and was hit by a foul ball and injured, the
court said :

"He was no novice at the game but was familiar with
the risks and dangers incident to the situation of the

spectator occupying a seat in the grand stand. De
fendants were not insurers of the safety of spectators ;

but, being engaged in the business of providing a pub-
he entertainment for profit, they were bound to ex

ercise reasonable care, i. e., care commensurate to the
circumstances of the situation, to protect their patrons
against injury * * *. He was offered a choice be
tween a protected and an unprotected seat and, with
full knowledge of the risks and dangers of the situation,
voluntarily chose the latter. It is said by the Supreme
Court of Michigan, in Blakely v. White Star Line:31
'It is knowledge common to all that in these games
hard balls are thrown and batted with great swiftness ;
that they are liable to be muffed or batted or thrown
outside of the lines of the diamond ; and visitors stand
ing in position that may be reached by such balls have
voluntarily placed themselves there with knowledge of
the situation, and may be held to assume the risk.'

"So in the present case plaintiff, doubtless for the

26 222 Fed. 42.
" 153 S. W. 1076.
11 154 Mich. 635, 118 N. W. 482, 19 L. R. A. (N. S.) 772, 129 Am.

St, Rep. 496.



LIABILITY OF AIRCRAFT 251

purpose of avoiding the annoyance of the slight ob
struction to vision offered by the netting, voluntarily
chose an unprotected seat, and thereby assumed the
ordinary risks of such position. And if it could not
be said that he assumed the risk, still he should not be
allowed to recover, since his own contributory negli
gence is apparent and indisputable."

In an action for injuries to a child, who, while attending
a fair, was struck by the wing of an aeroplane as it was
alighting after an exhibition, the court said :

"The dangers attendant upon a swerving of this
machine in its landings are most apparent. With these
large planes or wings, so called, extending at right
angles with the course of the machine, the approach of
the wheels to either margin of the court necessarily in
volves the extension of the wings into the crowd. And
this, coupled with the forward motion of the plane,
involved destruction and injury, of course. The dan
ger was aggravated by the tendency of the crowd to

surge forward, and must have been apparent to the
defendant. Common prudence suggests them. The

swerving of the machine might arise from failure of
the mechanism of the aeroplane, or from errors in
judgment and lack of skill on the part of its operator.
Regardless of what might cause the machine to swerve

from its course, we think the defendant was bound to
foresee the dangers of such a result." 32

Injury to Non-Passengers.

Injury to the person or property of one other than a

passenger in an airplane presents a different problem. This
is not well denned in the line of cases with regard to fall
ing objects and the privacy one has in person and property.
While one of the chief purposes of law is to insure the

" Piatt v. Erie County Agrie. Soc, 149 N. Y. Supp. 520, 164 App.
Div. 99.
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quiet, undisturbed and peaceful enjoyment of property, the
trend of opinion as expressed by law tribunals seems to be
that these rights are not seriously affected by flight through
the air over such property and the owner's right in the air
restricted to allow such use. An able discussion of this
may be found in the annotation, 42 A. L. R. 950 (see supra)
where a more detailed treatment of this interesting ques
tion is given.
A disposition exists, alike on the part of our courts and

of the general public, to apply strict rules of liability to
ward air transportation, engendered, no doubt, by the new

rise of aviation in the business world. This is not inten

tionally unfair, but it works an injustice upon the air
craft industries and upon their progress. This is a new

era of rapid aero transportation; the law should safeguard
the lives of passengers, but it should also further the safe

development of this new phase of rapid communication
which will take so large and essential a part in our future

progress.

As pointed out in the discussion of Property in
the Air Space,33 the court in the case of Herrin v. Suther

land?* in discussing the doctrine of cujus est solem, ejus est

usque ad coelum, referred parenthetically to the fact that
no court has so far passed upon the liability of an aviator
in trespassing for flying over another's land.

The unreported case of Commonwealth v. Nerin 35 has
been cited as authority that the flight of an airplane over

posted lands is not an unlawful trespass punishable under
the penal statutes of Pennsylvania making it a trespass to

enter upon lands which have been marked with "no tres

pass" signs.
The British Air Navigation Act36 expressly provides

that:

" Chapter III, p. 33. See *
p. 241 supra.

" 42 A. L. R. 937.
56 Court of Quarter Sessions of Jefferson County, Pa., Apr., 1922.
" 1920, � 9 (sub. 1).



LIABILITY OF AIRCRAFT 253

"No action shall lie in respect of trespass * * *

by reason of the flight of aircraft over any property
at a height above the ground * * * which is reason

able."

Under the civil law of France the courts have uniformly
held that, while an invasion of the air space which may
render the use and occupation of the land dangerous or in
convenient is actionable, yet a landowner may not complain
of intrusions in the air which do not have that effect.

A Paris court decided that the owner of land had no in
terest in the air space above his property which would
entitle him to prevent an aviator from making a flight over
his land.37

The German Imperial Code provides that the owner of
property may not forbid interference which takes place
at such a height that he has no interest in its prevention.38
The Swiss code follows closely the provisions contained

in the German Imperial Code.
The British Aeronautic Transport Committee, in making

the following recommendations, felt that they are imposing
no obligation on aviators which could not be covered by in
surance at reasonable rates and were freeing the develop
ment of aeronautics from hampering restrictions. The
Committee recommended:

1. No action for trespass should lie except for ma

terial damage to person or property, whether caused

by flight, ascent or landing or the fall of objects from
aircraft.

2. That this right of action for trespass should in
clude one for injury caused by the assembling of per
sons on the landing or ascent elsewhere than at au

thorized aerodromes or landing places.
37 53 Am. L. Rev. 732.
38 1900, � 905, cited in 71 U. OF Pa. L. Rev. 89.
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3. That the obligation on the aviator in an action
for trespass should be absolute, negligence not being
a necessary element in his liability, and "unavoidable
accident" no defense. That an action for nuisance
should lie for damages only and then only if breach
of flying regulations is proved as well as actual nui
sance.

In the early days of ballooning, long before commercial
flying was feasible, habihty of the aeronaut was an air
problem. Balloonists could tell of being thanked by the
man on whose property they landed for the diversion af
forded, only to be notified later by the same man that they
must pay for serious damages to crop, frightened stock and
endangering the health of a sick relative. Some wise neigh
bor or other advisor had counseled that the aeronaut must
have been rich to travel by balloon and so could well afford
to pay.

In the first case recorded, Guille v. Swan,39 a balloonist
was held liable, though no negligence in the operation of
the balloon was shown :

1. For the damage caused by the fall of the balloon
and its operator on the plaintiff's land ; and,

2. For the damage to plaintiff's property caused by
the crowd which was attracted on plaintiff's land by
the falling of the balloonist.

Liability without fault has been held by some law writers
to be inequitable, but the principle has frequently been ap

plied where public protection requires its application. The
owner of a deer, who kept the animal in a public park, was
held liable, without proof of negligence, to visitors in the

park injured by the animal.40 Recovery for injuries occur

ring from blasting, even without negligence, have been had,
the court holding that the one engaged in blasting was

" Guille v. Swan, 19 Johns. (N. Y. 1822) S81.
" Spring County v. Edgar, 99 U. S. 645 (1878).
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absolutely liable for the death of a traveler on the highway
adjoining, who was killed as a result of the blasting, on

the theory that "the safety of property generally is superior
in right to a particular use of a piece of property by its
owner.41 It is a well-known principle in motor vehicle law
that the owner of an automobile is liable for injuries caused
through the negligent operation of the machine by a mem

ber of the owner's immediate family.42 Through applica
tion of the analogous principle of law the employer of a

balloonist has been held liable for injuries to a traveler on
the highway where injuries were caused by the descent of
the balloon.43

The question naturally arises, when shall the aviator or
owner of the aircraft be held liable for damage caused by
the aircraft or objects falling from it? Damage may occur

either to .persons or property in the air. What is the rule
of liability to be applied? Shall the aviator or the air

transport company engaged in carrying passengers, express
or freight be held to the exercise of a high degree of care
as in the case of common carriers by land, or is proof of
actual negligence, or the want of ordinary care, required
before recovery can be had as in the case of operators of
automobiles? It is to be said that injuries caused by air
craft are generally caused through negligence, and as proof
of actual negligence is so difficult to obtain, that the doc
trine of "res ipsa loquitur" should be applied and a pre

sumption of negligence be inferred in favor of the injured
parties? Or is there to be a rule of absolute liability
founded upon the reasoning in the case of Rylands v.

Fletcher,4* under which the owner or operator of aircraft
shall be liable for any and all damages occurring through
the use of the aircraft?

" Sullivan v. Dunham, 161 N. Y. 290-300 (1900) .

"Hawkins v. Ermantinger, 179 N. W. 249 (Mich. 1920). See
other cases cited by Bogert in Problems in Aviation Law, (1921)
6 "Corn. L. Q. 271.

48 Canney v. A. & M. Ass'n, 76 N. W. 60 (1911).
44 L. R., 3 H. L. 330 (1868).
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With the advent of the airplane the question of liability
of the aviator arose as one of the first problems. It has
continued as a serious and unsettled problem ever since.
Perhaps only the question of air space ownership came be
fore the question of liability, but that question could be
determined, and in fact the rule was necessarily established,
while the question of liability is still wavering between "ab
solute liability" and "liability which occurs through negli
gence."

The idea of absolute liability took a tenacious hold early
in the history of aeronautics when airplanes were consid
ered dangerous instrumentalities. It was related to an

ancient legal conception, that of the action for trespass.
The foundation of action for trespass was protection of

private property. It mattered not whether the trespass
was through negligence, intention or the result of an ac

cident. It violated private property rights and in early
law there was no flexibility. The concept of the inviolate
rights of property retained this provision of action for tres
pass, although many other phases of the law were modified
and reshaped due to changing conditions of time.

Flight is nothing if not an upsetter of precedent, and
this is true in the law as elsewhere. Established law had
its roots in the grounds or its anchorage in the sea, because
it had never gone elsewhere. When he began to fly there

came new demands for laws and interpretations unknown
before. Especially was this true of the flyer's relations and

responsibilities as to the landowner beneath his course.

If a man jumped over and on another's land, he committed
a trespass, which was a violation of private rights, but
the man who learned to fly went over the lands of many
others practically without their knowledge and without

causing injury. Did he commit a trespass? The answer

was at first in the affirmative, relying upon the old maxim
that one's ownership of land extended to the heavens above.
As nobody used the heavens above, the possible effective
force of the maxim went unchallenged. With actual use
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of the air space came limitations placed upon the construc
tion of the maxim of tenancy.
.
This problem of liability naturally was presented in the

early days of aviation from the standpoint of the owner of
land, and aeronautical authorities were compelled to over

come this situation and to seek new and more general con
sideration. The aviator came into century-old aspects with
entirely new situations, while the landowner has never

dreamed of any such invasions of his supposed rights.45
Modern traffic has indeed brought into the law some new

conceptions, calling for new classifications in liability.46
Driving an automobile or flying an airplane is not unlawful
if license or other regulations are complied with, but either
may have dangerous results. Then enters the question of
liability.
The liability of a flyer is limited insofar as his act is

dangerous ; and in this the entry of the question of absolute

liability has caused much confusion in the acceptance of

phases of aeronautical law. This has been the acceptance
generally in the regulations of foreign countries, although
there have been limits as to amounts of liability. The

English Air-Navigation Act of 1920 asserted that

"Where material damage or loss is caused by an air
craft in flight taking off, or landing, or by any person
in any such aircraft, or by any article falling from any
such aircraft, to any person or property on land or

water damage shall be recoverable from the owner of
the aircraft in respect of such damage, without proof
of negligence or intention or other cause of action, as

though the same had been caused by his wilful act,
neglect, or default, except where the damage or loss
was caused by or contributed to by the negligence of
the person by whom the same was suffered."

"Wis L. R. 58; 53 Am. L. R. 711; 32 Harv. L. Rev. 569.
" Jeremiah Smity, Tort and Absolute Liability, 30 Harv. L. Rev.

241.
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Other European countries which have written this doc
trine into their air laws are Bulgaria, Denmark (limited),
Finland, Germany, Hungary, Sweden, Switzerland, Ven
ezuela. Denmark provides liability for fault only in case
the person or persons injured were on airports or landing
fields. Germany and Denmark provide maximum amounts
which may be recovered. Poland has established liability
only for fault,47 placing responsibility upon the defendant
to prove that the accident was an act of God or that he
made every possible effort to avoid it. Complete liability
is established if there is intentional injury or gross neg
ligence. Brazil and Uruguay expressly allow liability only
where fault exists. Canada's law is similar.

Liability is generally, but not always, placed on the owner
of the aircraft or the lessee, or both. In general the aviator
or pilot who is not owner or lessee is considered liable for
th eresults of his own negligence.
As early as 1911 the American Bar Association recom

mended that :

"Unless liability springs out of some contract, or

rises out of some tort, the carrier should not be mulcted
in damages, whether the carrier be by land, sea or

air,"

and refused to pass a resolution offered by Judge Baldwin
of Connecticut that an aviator was liable for any and all
injuries occurring in flight whether the injuries resulted
from negligence or from inevitable accident, or vis major.
Judge Baldwin, however, was responsible for the passage
of the Connecticut statute of 1911 under which it was de
clared that the aviator was responsible for all damages re

sulting from an accident. He even urged that the aviator
should be required to give bond or take out insurance to

protect the public as a condition precedent to the obtaining
of a license.

Decree of the President of Poland, March 3, 1928.
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The American Bar Association, in failing to accept the
proposals of Judge Baldwin, took the position that air nav
igation at that time had not become general enough to fix
with legal certainty rules for its regulation and that even
if legislation were desirable it was not deemed proper to
say that while a common carrier by land or water is ex

cused for damages caused by the act of God, that a common

carrier by air should be made responsible whether injury
resulted from negligence or from inevitable accident or

vis major.*8
It was apparently the purpose of Judge Baldwin and

others to follow the principle enunciated in certain French
and Belgian cases making the air navigator an insurer of
the safety of persons and property below, so far as his
own acts were concerned.49 That this principle was not

readily followed is nbt surprising in view of the provisions
in European codes that there shall be no liability without
fault.50

Flving, while originating in the United States, grew to

sizable proportions more rapidly in Europe than in this

country, prior to the world war, and there was a larger
field in European countries on which to draw. It must be
understood also that the Uniform State Law for Aero
nautics was drafted before the principles of the Interna
tional Air Navigation Convention were fully realized in the
United States.

The Uniform State Law for Aeronautics provides:

"Section 3. (Ownership of Space.) The ownership
of the space above the lands and waters of this state
is declared to be vested in the several owners of the

18 See Liability for Accidents in Aerial Navigation, (1910) 9 Mich.
L. R. 20; also Myers, 27 Greenbag 363.
" 26 Greenbag 363.
50 Hazletine, The Law op the Air, Chap. 2.
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surface beneath, subject to the right of flight described
in Section 4."

and:

"Section 5. (Damages on Land.) The owner of every
aircraft which is operated over the lands or waters
of this state is absolutely liable for injuries to persons
or property on the land or water beneath, caused by
the ascent, descent, or flight of the aircraft, or the
dropping or falling of any object therefrom, whether
such owner was negligent or not, unless the injury
is caused in whole or in part by the negligence of the

person injured, or of the owner or bailee of the prop
erty injured."

One reason why a uniform state aeronautical code is im

perative is that the Uniform State Law for Aeronautics
has not been adopted without change in those states which
have enacted the substance of its provisions.

The Association of the Bar of the City of New York, as
early as 1923, pointed out that the proposed Uniform State
Law for Aeronautics, as then drafted, was unfortunate

in its statement of the doctrine of absolute liability of the

aviator. Aircraft owners and operators, under such an

unlimited theory of liability, become liable for damages to

person and property whether such damage arises from neg

ligence of the operator of the aircraft or not. The disas

trous effects resulting from such badily considered legisla
tion become readily apparent. The Uniform State Law for

Aeronautics undoubtedly was modeled after a similar pro
vision in the Connecticut statute of 1911, under which it
was declared that the aviator was responsible for all dam
ages resulting from an accident.51 In 1918 the Connecticut
statute was amended to eover liability for damage to per

sons or property whether caused by negligence or due to

Laws of Conn., Chap. 86, � 11.
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unavoidable accident. In 1921, Connecticut 52 modified its
law so that pilots were responsible for damages to persons
or property only "when the injury was the result of negli
gence on the part of the pilot." Again in 1927 Connecticut
enacted the law absolving the pilot or owner of aircraft
from liability for damages to person or property when the
damage was not due to the negligence of the pilot.

"Each pilot shall be responsible for all damages to
any person or property caused by an aircraft directed
by him or under his control, which damages shall have
resulted from the negligence of such pilot, either in
controlling such aircraft himself or while giving in
structions of another, both he and his principal or
or employee of another, both he and his principal or
employer shall be responsible for such damage, pro
vided any pilot and his principal or employer shall be
responsible for injuries to any passenger only when
such injury shall result from the negligence of the
pilot."

Massachusetts, in 19 13,53 passed a law creating the pre
sumption of liability arising from the occurrence of injury.
In 1919, Massachusetts 54 omitted this provision of presump
tive liability.
To what extent may the imposition of an erroneous prin

ciple of absolute liability for accidents interfere with inter
state transportation by air? The United States Supreme
Court in the Shreveport case 55 has enunciated the rule
that:

"Wherever the interstate and intrastate transpor
tation or carriers are so related that the government
of the one involves the control of the other, it is Con-

52 Chap 207, � 13, Laws of 1921.
" Chap. 663, Laws of 1913.
" Chap. 306, Laws of 1919.
55 234 U. S. 342.
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gxess, and not the State, that is entitled to prescribe
the final and dominant rule."

It is recognized as competent for Congress to legislate
to the end that interstate commerce may be conducted upon

fair terms and without indentation or hindrance, and
may seek the attainment of these ends that the agencies of
interstate commerce shall not be used in such manner as

to cripple, retard or destroy it.
Where carriers are instrumental in intrastate commerce

as well as interstate commerce, this does not, however,
derogate from the complete and paramount control by Con

gress of the former, as well as the latter. Mr. Chief Justice
Taft, in the case of Railroad Commission of Wisconsin v.

C, B. & Q. Railroad Co.56 announced the principle :

"Commerce is a unit and does not regard state lines,
and while under the Constitution interstate and intra
state commerce are ordinarily subject to regulation by
diligent sovereignties, yet when they are so mingled
together that the supreme authority, the Nation, can
not exercise complete effective control over interstate
commerce without incidental regulation of intrastate
commerce, such incidental regulation is not an invasion
of State authority."

The principle of Federal jurisdiction over the air space
has been approved as expressed in the Air Commerce Act
of 1926, which provides:

"Section 6. (a) The Congress hereby declares that
the Government of the United States has, * * * com

plete sovereignty of the airspace over the lands and
waters of the United States."

The principle of uniform state regulatory control of air

craft, supplementing the Air Commerce Act, has also been

42 Sup. Ct. Rep. 232.
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approved. The principles of law written into such a uni
form act, however, should not be principles which will tend
to retard the crowth of an industry, but should be principles
which will adapt themselves to varying conditions and will
further the development of transport, which is essentially
different from any other form of transport known prior to
its utilization.

It would be deemed inadvisable for the best interests of
the aviation industry and the public generally to have in
effect throughout the states of the Union a rule of unlimited
absolute liability for accidents resulting from the operation
of aircraft. There are many authorities who do not favor

any such rule which might go to the extent of imposing
a rule of unlimited absolute liability upon the owners and
operators of aircraft for injuries to persons other than
owners of property irrespective of whether the injury is
caused through negligence, unavoidable accident or vis

major; it has been recommended that nonregulatory state

legislation, wherever such rule of absolute liability has al

ready been adopted, be amended, as has already been done

by Connecticut which originally enacted the rule, and also

by Massachusetts. Both of these states have seen that un
warranted damage has been imposed on owners and oper
ators of aircraft through the application of the rule.

There seems to be a tendency on the part of the public
and the courts to attempt to apply very strict rules of lia

bility toward air transport because of unfamiliarity with

the business and the fact that its newness tends to fill

the public with more or less distrust as to the safety fac

tors of the operators. Due to the fact that air transport is
a new form of transportation, it is recognized that the law,
while safeguarding the lives of passengers, should throw

every inducement and aid to the new transportation com

panies in order to develop this form of transportation which

in the future will play such a large part in the development
of the country. Passengers should be fully acquainted with
the facts and should be permitted to contract with the in

dividual companies limiting the liability of the companies
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against any injuries resulting from the use of the planes
for transportation except those injuries resulting from neg
ligence on the part of the operating company or its em

ployees. The public and members of the legal profession
and the courts as well must adopt a proper attitude in re

gard to air transport companies.
The courts will be confronted with the problem of doing

justice to the airplane carrier so as not to burden it too
greatly. If the aircraft carrier is forced to assume an

absolute and unlimited liability for damage, it might be
put out of business, and it would probably be too expensive
for it to have insurance coverage. A great many feel that
the carrier should not be made liable absolutely by the
application of the doctrine of res ipsa loquitur and vis
major, but should only be held liable when negligent. This
seems to be a very sound solution, but some courts may
feel that it does not properly protect the public. For a

court that feels that way, it might be suggested that a com

promise doctrine be applied. The doctrine, however, would
have to be created by legislation. The solution is analogous
to the situation of the baggage carrier by rail. It is pro
vided that the carrier is responsible only for $100.00 unless
a greater valuation is placed upon the piece of baggage
and in increased rate is paid for its transportation. If it
is deemed necessary to hold the carrier liable even for un
avoidable accidents, that its liability should be limited to,
say, $5,000.00 for injury to any one person and $100,000.00
for any one accident, providing further that each passen
ger may, at his option, pay an additional sum for further
protection. That sum, of course, would have to be de
termined by what the insurance premium would be. For

instance, if the insurance company wrote additional policies
for each passenger, they could probably write it at the rate
of $1.00 a thousand or something like that, so that if a

passenger thought his lift was worth $50,000.00, he codld
by paying an additional $45.00 have that much protection.
This compromise would protect the public exceedingly well
and would also enable the carrier to operate.
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NOTES

EVIDENCE�Juror Cannot Impeach Verdict by Affidavits or Evi
dence of Conduct in Jury Room.

In an early case, Vaise v. Delaval,1 the arbitrary rule was laid
down by Lord Mansfield that under no circumstances would an affi
davit of a juror be considered for the purpose of setting aside the
verdict. The rule laid down in that case, that a juror will not be

permitted to impeach his own verdict by affidavit or otherwise show

ing misconduct on the part of the jury whether or not he partici
pated therein, is still the well established rule in England and in
absence of statutory provisions, a majority of the states of the United
States follow it. Acordingly it has been held that it cannot be shown

by a juryman that the jury read newspaper reports of the trial 2
; that

the jury were allowed to separate"; that strangers had access to the

jury*; that juror misapprehended the evidence or what his impres-

*T. R. 11. (1785).
'Capps v. State, 109 Ark. 193 (1913).
�Marzen v. People, 190 111. 81 (1901).
4 State v. Vicknair, 118 La. 963 (1907).
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sions vrere as to the effect of his findings or that he intended some

thing different from what he found by the verdict that juror during
the progress of the trial took certain measurements of the locality
involved in the testimony and that he transmitted same to other
jurors �; that jurors had copies of newspapers purporting to contain
evidence given on the trial to which jury referred during their dis
cussion of the case""; that jury had read a newspaper report of the
trial s; that one juror made a statement while deliberating that de
fendant was reputed to be a gambler and that his own son had been
robbed by defendant *; that verdict arrived at by lot or game of

chance10; that misconduct occurred in the jury room while the jury
was considering its verdict"; that verdict arrived at by jurors set

ting down the amount each thought plaintiff should recover and divide
the sum total by the number of jurors"; that a certain statement
was made by a juror in the jury room after the jury had retired to
consider its verdict"; that jurors took an unauthorized view of the

premises where the crime was committed during the trial"; that a
member of the jury voted according to the way a coin turned when

flipped 15
; that one juror stated to remainder of jury that he knew

defendant for 12 years and he was a cheat"; that one juror stated
to remainder of jury he was expert with the rifle and his experience
different from that shown by the evidence and that another juror
owned a rifle similar to the one in evidence and that he had experi
mented with it and secured results different from the evidence1'.

However, some courts have not seen fit to thus arbitrarily exclude
such affidavits but have under certain circumstances and conditions
admitted them where it is obvious from the facts recited therein
that the rights of the party have been trifled with and that public
policy will best be served by reviewing such affidavits. The first

case to attempt to lay down any rule as to when such affidavits are

admissible and when not admissible is the case of Wright v. III. &

5 Clark v. Carter, 12 Ga. 500 (1853).
� State v. Ritchie, 12 Utah 180 (1895).
T State v. Lentz, 45 Minn. 177 (1891).
s People v. Cezoff, 105 CaL 632 (1895).
8 State v. Lewis, 52 Montana 495 (1916).
10 Valentine v. Pollak, 95 Conn. 556 (1920).
11 Overton v. State, 7 Okla. Cr. 203 (1912) .

"Beaubien v. Detroit United Railway, 216 Mich. 391 (1921).
"State v. Crutchley, 19 Nevada 368 (1886).
14 Phillips v. Rhode Island Company, 32 R. I. 16 (1910) .

"Schwindt v. Graeff, 109 Ohio St. 404 (1924).
18 Commonwealth v. Meserve, 156 Mass. 61 (1892).
17 People v. Sprague, 217 N. Y. 373 (1916).
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Miss. Telephone and Telegraph Co.,18 which holds that affidavits of
jurors may be received to show any matter occurring during the trial
or in the jury room which does not essentially inhere in the verdict.
An affidavit by a juror showing that the jury was given the benefit
of the personal knowledge of one juror as to a location involved in
the case was reviewed in a motion for a new trial in the case of Falls
City v. Sperry.1' In the case of Hambright v. State,20 one juror told
jury that he saw defendant at a certain time and his condition was

different from that described by witnesses. This affidavit was ac

cepted and a new trial granted. In the case of Ryan v. State,21 an

affidavit of a juror was accepted to show that one juror made a state
ment to the jury that he was a member of a grand jury that had
indicted defendant on another offense. In Lindley v. State,22 it was
held that a juror's affidavit to the effect that a law book was acces

sible to the jury during their deliberations could be received to im

peach the verdict. In State v. Parker,23 it was held that misconduct
on the part of the jury which in no way inheres in the verdict itself
may be shown by affidavit of a juror. It is to be noted that the cases

cited above all follow the doctrine that affidavits of a juror may be
received to show misconduct on the part of the jury provided the
misconduct in no way inheres in the verdict. In the case of State v.

Duncan,24, an affidavit of a juror was accepted to show that while
the jury was deliberating one juror stated he had purchased beer
from defendant who was charged with violation of the prohibition
law. However, the court in this case follows a different rule which
in effect is that where the misconduct is in the nature of an overt
act which may be seen or heard and about which all the jurors might
testify with equal knowledge, the affidavit should be received.

There has been much discussion in the cases following the Iowa
rule as to what matters essentially inhere in the verdict but it appears
that the courts, as a general rule, follow the rule in Wright v. III. &
Miss. Telephone and Telegraph Co.-,25 wherein it is stated those mat
ters that do not inhere in the verdict are: 1. Juror approached by
a party to the suit, agent or defendant. 2. That witnesses or others
conversed as to the facts or merits of the case out of court and in

presence of jurors. 3. Verdict determined by average or chance. The
court also lists matters that do essentially inhere in 'the verdict and

18 2 Iowa 195 (1866).
"68 Neb. 420 (1903).
so47 Tex. Cr. 518 (1905).
"97 Tenn. 206 (1896).
"88 Fla. 135 (1924).
"25 Wash. 405 (1905).
"70 Kan. 883 (1904).
"20 Iowa 195 (1866).
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which will not be received to impeach the verdict as follows: 1. Juror
did not assent to the verdict. 2. Juror misunderstood instructions of
the court, statement of witnesses or pleadings in the case. 3. Juror
was unduly influenced by statements of fellow jurors or mistaken in
his conclusions or verdict.

It is almost universally held that affidavits or testimony of jurors
who sat on the case are admissible when offered by the prosecution
for the purpose of sustaining the verdict.

The states of Arkansas, California, Idaho, Kentucky, Montana,
North Dakota, South Dakota and Utah have statutes allaying admis
sion of affidavits of jurors to show the verdict was arrived at by a

game of chance and the state of Texas has a statute allowing admis
sion of an affidavit of a juror to show general misconduct on the
part of a juror or jury.
The rule rejecting affidavits of jurors which attempt to impeach

their own verdict is the majority rule of this country and is based
on sound public policy. It is for the purpose of preventing litigants
or the public from invading the privacy of the jury room either
during deliberations or afterwards and to prevent over zealous liti
gants and a curious public from prying into deliberations which are

intended to be and should be private, frank and free discussions of
the questions under consideration. If, after being discharged and

mingling with the public, jurors are permitted to impeach the verdicts
which they have rendered it would open the doors for tampering with
jurors and would place it in the power of a dissatisfied or corrupt
juror to destroy a verdict to which he had given his assent. To allow
such affidavits would open the floodgates of temptation and possibly
bring undue influence upon jurors after they have disbanded, who

might be persuaded by sympathetic appeals or even worse, to change
their minds when free from the sanctity of the jury room and beyond
the supervision of the court. It would result in perjury and there
would probably be no end of litigation of cases tried by jury. Such
testimony is excluded not because it is irrelevant to the matter in
issue but because experience has shown that it is more likely to

prevent than bring out the truth.

It is argued by those who follow the minority rule that allowing
such affidavits will act as a check on jurors who otherwise might be
tempted to introduce improper methods into the jury room, rather
than prove an inducement to perjury and fraud as suggested by the

majority rule. There seems to be a tendency in some of the states
to break away from the strict rule and follow the more liberal rule
of the minority. The case of Vomer v. State " is a recent decision
on the question.

W. P. B.

See post, Recent Decisions, p. 74.
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TAXATION OF STATE EMPLOYEES BY THE FEDERAL GOV
ERNMENT.

Under the Federal Constitution the Congress of the U. S. has the

power "to lay and collect taxes, duties, imposts and excises . . . uni

formly throughout the U. S." 1 Of all the power conferred upon the

government that of taxation is most liable to abuse. Given a purpose
or object for which taxation may be lawfully used, and the extent
of its exercise is in its very nature unlimited. It is true that the

express limitation on the amount of tax to be levied, or the things
to be taxed, may be imposed by constitution or statute, but in most

instances for which taxes are levied, as the support of government,
the prosecution of war, the national defense, any limitation is un

safe.2 However, implied constitutional restrictions upon the taxing
power are as affectual as those expressed. Such an implied restric
tion prevents the taxation of an instrumentality of the federal gov
ernment by the states and of a state agency by the federal government,
"for the power to tax involves the power to destroy." 8 The taxing
power of the U. S. does not extend to the means or agencies through
which the states perform the functions allotted to them by the con

stitution.* But the exemption of state agencies and insrumentalities
from national taxation is limited to those which are of a strictly gov
ernmental character, ,and does not extend to those which are used by
the state in the caring on of an ordinary private business.5 Specific
acts of congress have particularly exempt governmental exployees and
officers from taxation.

The problem is determined by and made more acute by the specific
acts of Congress; nevertheless the constitutional question is still
behind the statute. The courts must determine what are governmental
officers and employees. An office is a public station conferred by
the appointment of government. The term embraces the idea of

tenure, duration, emolument, duties fixed by law and oath of office.
The term "tenure" means the occupation of a place of office in gov
ernmental functions. "Duration" conveys the meaning of a specific
length of time. Where an office is created the law usually fixes its
incidents including its term, its duties, and its compensations."

To determine whether a person is an employee of the government
or an independent contractor is more difficult. The test is stated

1 Constitution of the U. S.�Art. 1�Sec. 8.

"Loan Assn. v. Topeka, 20 Wall. 663 (1874).
�M'Culloch v. Maryland, 4 Wheat. 316 (1819).
4 4 Annotated Cases 747.
8 S. C. v. U. S.�199 U. S. 437 (1905) .

"United States v. Hartwell, 6 Wall. 385; (1867) Hall v. Wise,
103 U. S. 5 (1880).
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to be whether the power is reserved "not only to direct what shall be
done but how it shall be done".' If the performance of a contract
involves the use of judgment and discretion on the part of the con

tractor, he is an independent contractor. * "An independent contractor
is one, who, exercising an independent employment, contracts to do
a piece of work according to his own methods and without being
subject to control of his employer except as to the result of his
�work"." There is no formula by which a distinction may be drawn
between those agencies through which either government immediately
and directly exercises its sovereign powers and those whose act

ivities have some relation to government, but which are nevertheless
subject to taxation.

The distinction is between the attempted taxation of those operations
of the states essential to the execution of its governmental functions
and which a state can only do itself, and those activities which are

of a private nature.10 Recourse must be had to the reason upon which
the rule rests, and which must be the guiding principle to control its

operation.
The necessary independence of the federal and the state govern

ments imposes a limitation upon the taxing power of each. Neither
can so exercise its own power of taxaton so as to curtail the rightful
power of the other, or intrefere with the free discharge of its con

stitutional functions, or obstruct, embarrass or nullify its legitimate
operations, or destroy the means or agencies employed by it in the

exercise of those powers and functions.11 Hence the limitation upon
the taxing power of each so far as it affects the other, must receive
a practical construction which permits both to function with a mini
mum of interference each with the other; and that limitation can not
be so varied or extended as seriously to impair either the taxing
power of the government imposing the tax, or the appropriate exercise
of the functions of the government affected by it." Thus it follows
that the nature of the governmental agencies or the mode of their
constitutions may not be disregarded in passing on the question of

past exemption . . . for an agency may be so connected with the

exercise of a power or the performance of a duty by the one govern
ment, that taxation of it by the other would necessarily be such a

' New Orleans, M. C. and R. Co. v. Hanning, 15 WalL 649 (1872) ;
Singer Mfg. Co. v. Rahn, 132 U. S. 518 (1889) .

8 Metcalf & Eddy v. Mitchell, 269 U. S. 514 (1926).
�14 R. C. L. 67; Storm v. Thompson, 185 Iowa S09. 170 N. W.

403 (1919).
"Flint v. Stone-Tracy Co., 222 U. S. 107 (1911).
"Black's Const. Law, p. 330.
" S. C. v. U. S.�Supra ; Flint v. Stone-Tracy Co., Supra.
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direct interference with the functions of government itself as to be
plainly beyond the taxing power. For this reason it is prohibited.
It was held in a leading case 1S, that a consulting engineer, engaged

as such by a state or local subdivision for work not permanent or

continuous in character on public water supply and sewage disposal
projects, whose duties were prescribed by his contract, and who took
no oath of office and was free to accept other concurrent employment,
is neither an officer nor an employee within the meaning of an act 14

exempting from income tax the compensation or fees of officers and
employees under any state or loal subdivision thereof. When a state

engages in the business of selling liquor, its agents may constitu

tionally be subjected to a federal internal revenue tax, since such a

tax does not interfere with a discharge by the state of the ordinary
functions of government.16 Public service corporations, such as street

railway companies created under state laws, may constitutionally be

subjected to an excise imposed by an act of congress, upon the doing
or the carrying on of business in a corporate or a quasi corporate
capacity.18 However, congress cannot, under the constitution of the
U. S., impose a tax upon the salary of a judicial officer of a state."
It is inconsistent with the sovereign independence of the states that
the federal government should have the power to levy a tax upon
such governmental agencies as the members of a state judiciary or

upon the salaries received by the state judges for their official
services. Likewise a state government cannot impose a tax upon an

instrumentality of the Federal Government,18 but it was held legal for
a state to tax the interest of a corporation in a dry dock which the
U. S. had a right to use under a contract with the corporation.1' It
is likewise valid to tax premiums collected by bonding insurance com

panies on surety bonds required of United States officials ao- In the
most recent case,21 which was an appeal from the decision of the
United States Board of Tax Appeals holding that the profits derived

by the appellant under certain construction contracts made with the
State of Oklahoma were not exempt from Federal Income Taxes,
it was held that whether one seeking exemption as officer or employee
" Metcalf and Eddy v. Mitchell, Supra.
14 Sec. 201a, War Revenue Act of 1917 (40 Stat. 303) .

" S. C. v. U. S.�Supra.
" Flint v. Stone-Tracy Co.�Supra.
"Collector v. Day, 11 Wall. 113 (1871).
18 M'Culloch v. Maryland, Supra; Weston v. City of Charleston, 2

Peters 449 (1829).
" Baltimore Shipping Co. v. Baltimore, 195 U. S. 375 (1904) .

20 Fidelity and Deposit Co. v. Penna., 240 U. S. 319 (1916).
21 Kriepke v. Commissioner of Internal Revenue, 32 F. (2d) 504

(1929).
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of that state under Section 1211 of the Revenue Act of 1926," was an

independent contractor or state employee, must he determined by
construction of his contracts with the State. The mere fact that one
has a contract to perform some service to the Federal or State Gov
ernment does not transform him into an instrumentality of the gov
ernment so as to entitle him to exemption to income tax. In that
case the appellant was a member of a partnership which entered
into a series of contracts with the State of Oaklahoma for the erection
or repair of certain buildings and repairs to other property (school
buildings, halls, a warehouse and a dam) of the state. Exemption
from the tax was claimed by virtue of the above mentioned act which
states that taxes imposed by former Revenue Acts upon the salaries
of officers or employees of any state or political subdivision thereof
shall be abated, credited, or refunded. The control reserved to the

state architects was merely to see that the obligations of the con

tract were carried out. There was not a detailed control as to the
manner of method of doing the work, but it related only to what

should be done, not how it should be done. For this reason the

appellant was an independent contractor and not an employee of the

state. In such a situation it cannot be said that the tax is

imposed up6n an agency of government in any technical sense, and

the tax itself cannot be deemed to be an interference with government,
or an impairment of the efficiency of its agencies in any substantial

way.

The contracts in the cases of Kriepke v. Commissioner of Internal
Revenue, and Metcalf and Eddy v. Mitchell, supra, although entered
into by authority of law which prescribed their duties, could not

operate to create an office or give to the parties the status of officers."
There were lacking in each instance essential elements of a public
station, permanent in character, created by law, whose incidents and

duties were prescribed by law, and oath of office.
E. J. C.

26 U. S. C. S. � 1065b.
Hall v. Wisconsin, Supra.
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ALIENS�NATURALIZATION�Refusal to Bear Arms.

Petitioner, an alien woman over fifty years of age, applied to the
United States District Court for admission to citizenship. Because
in reply to the question, "If necessary, are you willing to take up
arms in defense of this country?" she replied, "I would not take up
arms personally," application was denied. Decree of District Court
reversed by Circuit Court of Appeals, but on certiorari the Supreme
Court upheld the initial ruling denying the petition. Held, the duty
to bear arms in defense of the country is a principle of the Con
stitution, and opposition to such a principle is a bar to naturaliza
tion. United States v. Schwimmer, 49 Sup. Ct. 448 (1929).

The Naturalization Act requires each applicant to declare on oath
that "he will support and defend the Constitution and laws of the
United States." 34 Stat. 596 (1906), 8 U. S. C. � 381 (1926), 8
U. S. C. A. � 381 (1927) . It is essential that the applicant understand
the significance of the oath. In re Bodek, 63 Fed. 813 (C. C. E. D.
Pa. 1894). If an alien takes the oath merely to renounce his for

eign allegiance and does not swear that he will support and defend
the Constitution he is not entitled to citizenship. State v. Collister,
27 Ohio C. C. 529 (1905). The oath of allegiance cannot be taken
with a mental reservation. Thus, one who declared his unwillingness
to serve in the military forces in time of war, was held ineligible
to citizenship since he could not take the oath without a mental
reservation. In re Boeper, 274 Fed. 490 (D. Del. 1921). An alien

subject of Austria, declaring his intention to become a citizen prior
to war with that country, but later claiming exemption from mil
itary service on the ground that he was a subject of that country, was
refused citizenship. In re Silberschutz, 269 Fed. 398 (E. D. Mo.
1920). An alien exempted from military service because he was a

conscientious objector, and who retained his position respecting the

bearing of arms was held not entitled to citizenship. In re D ,

290 F. 863 (N. D. Ohio 1923). An alien may be denied the privilege
of citizenship when he had formerly claimed exemption from military
draft, for the reason that such claim is evidence of his lack of at

tachment to the Constitution. In re Shanin, 278 Fed. 739 (D. Mass.

1922); In re Levy, 278 Fed. 621 (W. D. Tex. 1922). The privilege
of citizenship was denied to an alien who had obtained deferred clas

sification in the military draft upon the false representations that

his family, who were in Russia and had never been in the United

Slates, was dependent upon him for support. In re Sigelman, 268

Fed. 217 (E. D. Mo. 1920.) One "who disbelieves in or is opposed to

organized government" is not entitled to citizenship. 34 Stat. 598

273
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(1906), 8 V. S. C. � 364 (1926), 8 U. s. C A. � 364. The federal
immigration statutes embrace philosophical, as well as dynamic an-

arcists, in their exclusionary provisions, and the naturalization of a
philosophical anarchist who denied his true creed was cancelled as

fraudulently obtained. U. S. v. Stuppiello, 260 Fed. 483 (W. D.
N. T. 1919). The naturalization of an enemy alien during the war

was cancelled as illegally obtained Grahl v. U. S., 261 Fed 487
(C. C. A. 7th, 1919). The court in Lopez v. Howe, 257 Fed 401
(1919) states: "The fact that he is only a philosophical anarchist
and not an advocate of a resort to force and revolution makes him,
in the eyes of Congress, none the less a dangerous presence. His

theories, if put into practice would end the Government of the United
States." Hence, it is clearly shown that the act of Congress does
not distinguish between philosophical and other kinds of anarchists.

Cf. Ex parte Saner, 61 Fed 355 (D. C. Tex. 1891) (Socialist) ; In re

Olson, 4 F. (2d) 417 (W. D. Wash. 1925) (Anarchist).
Since aliens have no natural right to become citizens, it is incum

bent upon them to prove that they have the specific qualifications de
manded by the Naturalization Act. In re Sigelman, supra. In the
instant case the applicant failed to prove that her pacifism and lack
of "nationalistic feeling" did not violate the essentials of the statute.

Hence, the court was justified in denying her application.
G.F.C.

EVIDENCE�Juror Cannot Impeach Verdict by Affidavits or Evi
dence of Conduct in Jury Room.

In a criminal prosecution wherein defendant was charged by in
dictment with the unlawful selling of intoxicating liquor, in violation
of state prohibition law, to one Winnie Kirkpatrick, said Kirkpatrick
testified that he and two or three other young men purchased from

defendant "spiked cokes" which contained alcohoL Defendant denied
in his testimony that the drink contained alcohol but was convicted
and appealed for a new trial giving as grounds for said new trial
the misconduct of a juror, offering as evidence of the misconduct
an affidavit by two of the jurors which in effect stated that one of

the jurors during the deliberations of the jury said he knew de

fendant was guilty because he had purchased Coca-Cola spiked with

alcohol at the place of business operated by defendant Held, that a
juror cannot impeach the verdict of a jury on which he sat at time
verdict was rendered by affidavits or evidence as to what was said
and done in jury room, at time when he was engaged with other

jurors, in arriving at a verdict. Varner v. State, 166 W. E. 292

(Ind., May, 1929).
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For further discussion of principles involved, see Notes, supra p.
265.

W. P. B.

INSURANCE�Iusurable Interest�Blood Relation But no Pecuniary
Independence.

A son takes out a policy on the life of his mother, naming himself
as beneficiary, neither being dependent on the other pecuniarily.
The son did not have the consent of the mother. Her age was greater
than the permissible statutory age for insuring. The misstatement
of age was made in good faith. Held, the son has an insurable in
terest and may recover back the premiums paid. Parish v. Missouri
Mutual Assn., 8 S. W. (2nd) 1018 (1928).
At common law wagers could be sued upon if they did not tend

to a breach of the peace. "Innocent wagers" were valid. The courts
did not say that wagers lacked consideration. Page on Contracts
(1919) � 831. The statute of 14 Geo. Ill (1774) c. 48, recited the

presence of a mischievous kind of gaming and so required an in
surable interest in the life of the person insured. The case of God-
sall v. Boldero, 9 East 72 (1807) said that where there was an in

cipient insurable interest but no insurable interest at the time for

payment of insurance, there could be no recovery because, insurance
being a contract of indemnity, there was nothing to indemnify against.
Dalby v. India & London Life Assurance Co., 15 C. B. 365 (1854),
overruled that case. So England must have adopted the view that
life insurance was not a contract of indemnity. Cain, Insurable in

Life (1926) 6 b. u. l. rev. Ill, 116.

In the United States it seems to be questionable whether life in
surance is a contract of indemnity. If there is a blood relation, then
there is no incentive to kill the relative in order to realize upon the
insurance. One is supposed, at least, not to be apt to do such a

rash thing. Then since insurable interest was only to be a check

against such mischief, if the mischief is eliminated without the pres
ence of insurable interest, obviously the insurable interest is not

necessary. Warnock v. Davis, 104 U. S. 775, 779 (1881), notorious
for its dicta, lays down the principle.
Furthermore life insurance is said to be an exchange of equiva

lents. At the time of the death of the insured, there have been paid
in usually premiums equalling the amount of the policy. It is argued
that recovery ought in justice therefore be allowed though there is no

insurable interest. Patterson, Insurable Interest in Life (1918),
18 Col. L. Rev. 381.

But there are other authorities which require something more than

mere blood relationship. Life Insurance Clearing Co. v. O'Neill, 106
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Fed. 800, (45 C. C. A. 641, 54 L. R. A. 225, 1901), is a representative
of this class of cases. At the outset, it might be said that if the
blood relation is such as to bring about a reasonable expectation of
pecuniary benefit, there is no quarrel with saying that blood relation
ship affords insurable interest. But when it is said that no insurable
interest at all is required, that is different.

The doctrine of freedom of contract or the idea of laissez faire
is not the rule. After some difficulty, it is now established that con
tracts require consideration. Perry on Pleading, 84 (1897). The
lack of development of the idea of consideration may account for the

early common law cases upholding wagers. In a wager the benefit
to the promisor and the detriment to the promisee may not be of
commensurate values. But in an indemnity contract of insurance
the happening of the event insured against is injurious to the prom
isee. Williston on Contracts � 1664a, 1665 (1927) . So it may be

deduced that in an indemnity contract of insurance, there is consid
eration. Since contracts require not only mutual assent, but also

consideration, insurance contracts without insurable interest would
be unenforeible for lack of or inadequacy of consideration. The

public policy notion of requiring insurable interest in order to deter

the speedy death of the insured is a make-weight. The criminal
law affords sufficient protection in this respect. Besides, the holder
of a remainder or future estate is not required to have an insurable
interest in the life of the man holding the life estate.

A contract of insurance is not an exchange of equivalents. It is.
a unilateral contract. The insured only binds the insurance com

pany as long as the insured pays premiums; the insured does not

make any promise to pay premiums. Commonwealth v. Weatherbee,
105 Mass. 149, 160 (1870). So at the outset of the contract there is

no ground for holding that there is an exchange of equivalents. It

is only at the time when the policy is being paid by the insurance

company that the situation looks like an exchange of equivalents.

The argument is made that beneficiaries do not need insurable in
terest and so insurable interest should not in general be required.
But if one has a policy on his own life and he himself pays Hie

premiums, he has a property right and it is the privilege of owner

ship that in his bounty he may give the right away. The beneficiary
may be in the nature of a sole or donee beneficiary in the situation

of a third party contract. It is enough that the premiums are to

be paid by the promisee or the insured. Campbell v. New England
Life Insurance Co., 98 Mass. 381 (1867). WnxiSTON on Contracts

� 357 (1927). In the instant case, the premiums were paid by the

beneficiary. If he took out a policy on the mother's life, he would
be required to have an insurable interest. So if he makes the insur

ance as in form that of the mother with himself the beneficiary, he
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should be equally required to have an insurable interest. It has been
stated that the test of insurable interest is to find who pays the
premiums and to see whether that one has the insurable interest.
Baltimore Life Insurance Co. v. Floyd, 5 Boyce (Del.) 201 (1914).
The purpose of the insurance contract is to be differentiated with the
form thru which the purpose is brought about. Fegan, Notes on the
Development of the Doctrine of Insurable Interest (1920), 8 George
town Law Journal 1, 22. In conclusion it seems that life insurance,
just as fire and marine insurance, should be a contract of indemnity.
32 C. J. 975 (1923).

J. J. H.

PATENTS�Assignor's Right to Join Assignee as Co-Plaintiff in Suit
for Infringement.

Boyce invented a heat and water indicator for automobiles. He
disclosed his invention to Townsend, with whom he entered into an

agreement whereby Boyce undertook to apply for letters patent and
prosecute the application. By the same instrument Boyce granted
and sold to Townsend for the life of the patent "the sole and ex

clusive right and license to make, use and sell and to cause to be
made, used and sold throughout the United States and its dependen
cies�the heat *and water indicators invented by Mr. Boyce. "

Townsend agreed to pay Boyce royalty at the rate of ten per cenf

(10%) of the net selling price of the device; minimum royalties
to be $50 a month, and to pay $300 upon the signing of the con

tract. It was stipulated that Townsend should have the right to

assign the agreement to a corporation, but that neither he nor the

corporation should assign the agreement or any right thereunder
without Boyce's written consent. There was no requirement that
Townsend or his assignee shall sue infringers. The application ma

tured into letters patent, issued in Boyce's name. Townsend assigned
all his rights under the contract to the Moto Meter Company. Boyce
transferred his right to the Leander Development Corporation. The
National Gauge and Equipment Company was infringing the patent.
The Moto Meter Company acquired the capital stock of the infringing
company and requested the Leander Corporation to consent that the
National Gauge Company be granted license under the patent, which
request was refused and the infringements continued. The Leander

Corporation asked the Moto Meter Company to join them in a suit
for infringement. It declined. The suit was instituted and the
Moto Meter Company, which was not subject to process by the court,
set out as a party complainant in the bill and notified thereof. The

prayers were for injunction and accounting relief. The defendant
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moved to dismiss the bill because the Moto Meter Company was not
in law a party and the rights of the Leander Corporation not of a

character to enable them to make that company a co-plaintiff against
its will. The bill alleged that the Moto Meter Company was the
owner of the patent. Held, that assuming that the Moto Meter Com

pany had the legal title of the patents, they are constructive trustees
of that title to the use of the owner of the royalty rights and their

joinder of the Moto Meter Company as co-plaintiff was well within
their rights. Moto Meter Company, Inc., et al. v. National Gauge
and Equipment Co., 51 F. (2d) 994 (D. Del. 1929).

Damages for the infringement of any patent may be recovered

by action on the case in the name of the party interested either as

patentee, assignee or grantee. Rev. Stat � 4919, 35 u. s. c. a. 67.

When the rights to an invention are assigned before the grant of
letters patent to the inventor, the equitable title to the patent ac

crues to the assignee when the patent is granted to the inventor.
Continental Windmill Company v. Empire Windmill Company, 8
Blatchf. 295 (C. C. N. D. N. Y. 1871).

Actions may be maintained by the exclusive licensee in the name

of the owner for the use of the licensee against the will of the nom

inal plaintiff. Goodyear v. Bishop, 4 Blatchf. 438 (C. C. S. D. N. Y.

1861) ; Brush-Swan Electric Light Company v. Electric Company, 48
Fed. 224 (D. Conn. 1891).
Whether the transfer of a right under a patent is an assignment

or a license does not depend on the name by which the transaction is

termed, but on the legal effect. Wilson v. Rousseau, 4 How. 646

(1845).
Where an exclusive license was given and the owner of the patent

was the infringer, it was held that the exclusive license was in effect
an assignment, even though there was a provision for the payment
of royalties. Littlefield v. Perry, 21 Wall. 205 (1874).
Where an exclusive licensee for five years, who pays royalties in

proportion to the extent of his use or his sales of the patented in

vention, permits others to infringe without interference, the owner of
the patent right may sue infringers in his own name and for his
own use. Still v. Reading, (20 0. G. Pat. Off. 1026, 1881 C. D. 394,
U. S. (C. C. W. D. Tex.).
In the instant case, if the Leander Corporation sued in its own

name, it would be open to the defense that the title to the patent
was in the Moto Meter Company and there being no remedy against
the Moto Meter Company for breach of contract, their right to re

cover would depend on the question of title, which would depend on

the construction of the contract. From the facts, it is apparent
that the Moto Meter Company was doing indirectly what it could
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not do directly; namely, obtaining the benefits of a monopoly with
out the payment of royalties by remaining passive in the infringe
ment by its creature, the National Gauge and Equipment Company,
and at the same time preventing others from manufacturing the

patented device by reason of their ownership of the patent. As ex

clusive licensee, the Moto Meter Company possessed the monopoly
and was interested in its maintenance. As owner of the royalty
rights the Leander Corporation was entitled to ten per cent of the

selling price of each patented device sold. There was a community
of interest. The natural fund for the payment of royalties was from
the sale of the patented device. This was being sold by the defend

ant, who could be sued for infringement only by the patentee, as

signee or grantee. Rev. Stat. � 4919. The plaintiff was unwilling
to rest his right to recover on the uncertain ground that the contract
between Boyce and Townsend was a license and not an assignment,
and hence the Leander Corporation was the assignee of the patent
and could maintain the suit for infringement in its own name and
to its own use. Under facts similar to those in the present case, it
was held that the owner of the royalties could so sue. Still v. Read
ing, supra.
The right of the assignor of a patent right to join the assignee

as party plaintiff against his will is res nova. It is settled that an
exclusive licensee may make the patent owner, a co-plaintiff against
his will; vide cases cited supra, and also Ind. Wireless Co. v. Radio

Corp., 269 U. S. 459 (1926).

Judge Morris says, ". . . Under the facts pleaded the status of
. . . the Leander Corporation is equal, if not greatly superior to that
of an exclusive licensee under a patent."
The decision is in accord with the maxims and principles of equity

and a contrary holding would open the door to fraud.

H. L. S.
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CASES OX THE LAW OF PROPERTY, VOLUME 3, WILLS
DESCENT AND ADMINISTRATION, SECOND EDITION�by
George P. Costigan, Jr. West Publishing Company, St. Paul
1929. Pp. xxl, 888.

The first edition of Professor Costigan's casebook on the
same subject has been widely used since its publication in
1910. Its adoption by a large number of schools and their
continuous use of it constitute complimentary assurance of
its worth. It was followed by Professor Joseph Warren's
excellent collection of Cases in Wills and Administration in
1917. This in some instances supplanted the first edition of
Costigan. Its wide and continuous use bespeaks its high
value. In 1928, Professors Mechem and Atkinson became
the authors or compilers of Cases and Other Materials on

Wills and Administration, a work of value, also, though fol
lowing a somewhat different plan, and containing less ma

terial certainly than this second edition of Costigan's case

book. Three casebooks are, therefore, now at the command
of the teaching profession upon the important subject of
wills and administration, the oldest of the three bearing
date of thirteen years ago.

Professor Costigan's book contains 346 cases, of which
136 have been decided since and including the year 1900.
Professor Warren's casebook contains 269 cases, of which
71 have been decided since and mcluding 1900. Professor

Costigan includes in his collection 43 of the same cases used

by Professor Warren.

There is no question that the subject of wills demands
a historical background. Likewise, being statutory it not
only requires a due balance of cases illustrating the inter

pretation by different jurisdictions of the same statute, and
of the same statute varied only slightly or to a larger extent
in its phraseology, but also, a series of English cases in

terpreting the acts of Parliament, from which there has
been so great an adoption by the states of our Union of
such acts, and such a following of such English decisions as

250
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precedents. In the judicious selection and balancing along
the lines mentioned may be found the good or the reverse

of a case book on the subject.
It is noted that such leading English cases as Marston v.

Roe d. Fox; as Shires v. Glasscock; Guardhouse &c. v.

Blackburn &c, and Holdfast d. Anstey v. Dowsing are

omitted. They are regarded as leading cases upon the points
involved. Their absence occasions regret. While a long
case like that of Allen v. Maddock, though a decidedly lead

ing case upon the subject of incorporation by reference, is
missing, it is believed that the importance of the topic is
not such as to require the use of a case fifteen pages in

length, when much shorter cases, and ones sufficiently mak

ing reference to this leading case are available. However,
it would seem that the placing of fifteen cases under this
head in comparison with the use of only four cases under
the topic of the order of signing between the testator and
witnesses and only five cases on the important topic of the
witnesses' signature and the attestation clause would be out
of proportion.
Professor Costigan seems to have had a definite plan both

to summarize passages and paragraphs from decisions, that
would in no way affect the ascertainment of the real holding
of the case, and thus make them require less time in their

study, and to embody decisions generally, which do not
cover too much space. He is to be distinctly commended
for this. His notes and citations of cases and references
to articles in law journals are worthy of much praise. The

appendix includes the reprint of a pamphlet, styled "The
planning and drafting of wills," issued by the Guaranty
Trust Company of New York, and as a sample copy of a

will, that of the late Russell Sage. The English statutes
relating to wills and administration are given, also, in the
appendix.
It is predicted that Professor Costigan's new and enlarged

edition will find much favor both with teachers and students
of the law of wills, descent and administration. It con-
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statutes a most valuable addition to the books now available
on this interesting and important subject.

Wm. Jennings Price.

Georgetown University, School of Law.

STUDIES IN THE LAW OF CORPORATION FINANCE�by Adolf
A. Berle, Jr., of the New York Bar; Former Lecturer on Cor
poration Finance, Harvard Graduate School and Lecturer on

same subject Columbia University Law School. Chicago, Calla-
ghan and Company, 1928.

Treatises upon corporate administration and finance,
whether presented in book form or in the columns of mag
azines, are especially timely at this period when our cor

porate matters are under discussion and are being sub
jected to the acid test of stock market depression. Of
course, arguments advanced by the various authors and the
facts upon which those arguments are based do not vary
because of the presence or absence of financial upheavals;
but the discussion does become especially opportune when
our corporate methods are under fire.

Unlike the scorpion, whose sting is in its tail, the most

interesting and instructive part of this book is contained
in the introductory and opening chapters. The history of
the corporate idea and its gradual development into the
modern business corporation is traced out distinctly and
there is evidence in every page that the author has pursued
his subject with intelligence and care. These features, how
ever desirable they may be, do not, taken by themselves,
constitute the raison d'etre for a book on a legal or semi
legal topic; and the author in this instance has failed to

carry out his argument to the logical conclusion. As a re

sult we find a book which has a chameleon-like content�it
would appear to be too argumentative to convince or even

interest hurried readers in law or financial offices, whereas
the professional element is given sufficient prominence to
interdict its use as a text book in schools of law.
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There is, however, a freshness of thought which reflects
high credit upon Doctor Berle, the author.

To particularize, on Page 11 the author comments some

what severely upon the remark of Chancellor Kent that "a
corporation is a franchise". Instead, Doctor Berle believes
that a corporation is a mere recognition of a previously ex

isting condition where parties have combined for the pur
pose of carrying on a joint business operation. This is
neither sound in theory nor in fact. If a franchise is not
the substance of a corporation,�wherein does that sub
stance consist? The right to continuous succession, limita
tion of liability, the right to freely transfer shares from
hand to hand are rights which did not exist before the leg
islature created that privilege. Without it the parties drop
back into the condition of mere partners, with all the un

certainties which that primitive condition implies. To say
that the franchise today emanates from the legislature and
not from the King, or that it is created by a general law
and not by a particular grant,�these are mere forms of
begging the question and the point is one where the general
opinion of bench and bar will run counter to Doctor Berle's

unique discovery in corporation law.

At the close of his generalizations regarding the origin
of corporate authority, the author enters upon the treat
ment of "Corporate Management", "Bankers' Control",
"Non-Par Stock", "Convertible Bonds", "Participating
Preferred Stock" and other questions which are uppermost
in the public mind throughout the financial world of today.
A reviewer is almost disarmed by Doctor Berle's frank
statement of the defects or dangerous elements entering into
such finance, as it is practiced in the environments of Wall
Street at the present time. As was said of the securities

outstanding in connection with the Erie Railroad�to un

derstand them is a study in the ramifications of finance. The

ingenuity of counsel and the versatility of bankers have
been displayed ad Kb. in originating frills and fancies under
the forms of modern flotation of corporate securities; but
whether they will stand up under the stern requirements
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of experience remains to be seen. Fortunately for the
country, the basic structure is unquestionably sound; but
some reform is required in the method of expressing values
in terms of corporate securities. It is the uncertainty as

to where existing methods may lead which so largely un

settles the market as seen in our stock exchanges today.

Richard S. Harvey.

Georgetown University School of Law.

CASES ON AIR LAW�by Carl ZoUman. St. Paul: West Publishing
Co. 1930. Pp. xii, 530.

Professor Zollman, a pioneer in the field of air law text
book writers, presents the first selection of cases involving
legal aspects of aviation and radio. As this branch of the
law is in its formative stage, it is difficult to fully appreciate
the significance of this timely volume.

The book is divided into two parts: the first division

comprises about sixty cases involving legal relations gen
erated by aviation; the second part includes about thirty
cases that have resulted from radio disputes.1 The appen
dix contains,�The Air Commerce Act of 1926; the Uni
form State Law of Aeronautics ; and the Radio Act of 1927.

Some of the questions considered in the first section are :

the right of the owner of an aeroplane to use the air space
as a public highway; whether a hydro-aeroplane moored
in navigable waters is to be classified as a vessel for the

purpose of admiralty jurisdiction; the validity of a mu

nicipal bond issue for the establishment of an airport; the
liability of a State Fair Association or an Amusement Park

1 The eases arose in the following jurisdictions : Alabama, Arkan
sas, California, Colorado, Connecticut, District of Columbia; Illinois,
Indiana, Kansas, Kentucky, Louisiana, Massachusetts, Michigan, Min
nesota, Mississippi, Missouri, Nevada, New Hampshire, New Jersey,
New York, Oregon, Pennsylvania, Rhode Island, Texas, Virginia,
Washington, Wisconsin. Scotland, Germany.
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for injuries sustained by spectators while watching an ex
hibition flight; the responsibility of an aviator for damage
done to premises by a crowd of trespassers attracted by a

falling plane;2 the forfeiture of insurance protection by
riding as a passenger in an aeroplane; the lien of a me

chanic for repairing a plane ; whether an air-taxi is classi
fied as a common carrier by the Public Utilities Commis
sion; the application of the Workmen's Compensation Act
to those engaged in aviation; whether an aviator whose
plane falls and kills a person, is guilty of manslaughter.
The second part of the book is concerned with the history

of the Radio Act and its constitutionality. There are also
about thirty cases decided in recent years relating to tort,
contractual, and criminal liability of radio station owners

and operators.
Besides being the nucleus of a course in "air law" this

volume should prove valuable to the practitioner. Like
wise the teacher can profitably use many of the cases in
the courses on contracts, torts, criminal law, property,
equity, insurance, carriers, constitutional law and municipal
corporations.

John W. Curran.
De Paul University School of Law.

'See Guille v. Swan, 19 Johns 381, 10 Am. Dec. 234 (1822), in
which a balloonist landed in a garden and attracted a crowd of tres

passers.
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