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CONTEMPT OF COURT

By 0. H. BRINKMAN

The deepest, all-sustaining foundation of a democratic 
form of government— of civilization as we know it— is 

faith in and respect for the processes of justice as embod
ied in the courts, by the people generally.

The contempt of court most dangerous, then, from the 
standpoint of preservation of the Republic, is not that man
ifested by open resistance to or disobedience of judicial de
crees by individuals. It is, rather, an often inarticulate but 
none the less widespread and deeply imbedded opinion that 
the courts are not courts of justice but courts of law; that 
judges are prejudiced and partial; that poor and rich do not 
stand on an equality before the judicial bench.

It is the extent of these beliefs that largely determines 
the length of life of a government. It is faith that individ
ual rights will be protected by the courts that induces men 
to forego the use of personal force to protect what they 
conceive to be their rights of property and person. When 
the mass of people of any nation become saturated with 
the belief that they are the victims of oppression and in
justice— that government, including the courts, exists for 
the benefit of a comparatively small ruling class rather than 
for the governed— courts and kings and parliaments and 
legislatures all are destroyed.

The effort, then, of the courts, no less than of the legis
lative bodies, should be to preserve public respect for the 
system and processes of justice, rather than mere respect 
for the individual who occupies the judicial bench or the 
legislator’s chair.
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It is not contempt of a court or contempt of a judge, but 
contempt of the courts generally, that is to be feared by 
all who desire the nation to live on through the ages.

These are truisms with which few will disagree.
Yet even a superficial examination of the decisions of 

the courts will reveal the fact that judges in attempting 
to uphold the “ dignity”  of the bench have instead in some 
instances done vastly more to bring the courts into public 
contempt. Not the majority of judges, of course; but a 
surprisingly large number of judges.

Any system of law or justice, no matter how elemental 
or primitive the society in which it exists, embodies the 
fundamental idea of an impartial, disinterested tribunal to 
hear the accuser and accused, and to render judgment. Yet 
our courts constantly, continually, almost customarily, ig
nore and flaunt that elemental principle of justice in trying 
contempt cases. The courts themselves show the greatest 
contempt for the ordinary processes of law and justice— 
when they are themselves the accuser, the prosecutor, the 
judge and the jury in cases involving nothing more than a 
disrespect for their mandates or dignity, but a jail sentence 
for the accused.

The law condemns to the gallows or to the penitentiary 
the man who having suffered a wrong by another man kills 
the wrong-doer or burns his house, in an attempt to find 
a “ short-cut”  to justice. But the law reports are full of 
cases of judges who have adopted a “ short cut” to justice 
by summarily sentencing to jail in contempt of court pro
ceedings an editor or litigant who has made libelous state
ments about the judge. Does the judge, in such cases show 
any respect for the processes of law, which provide for 
grand jury indictment, prosecution by the State’s Attor
ney, trial by a jury and an impartial court? Does the spec
tacle of a judge disregarding the elemental principles of 
justice in order to obtain quick redress of his own wrongs 
bring public respect or does it bring public contempt for 
the courts?
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If the integrity of our courts is menaced by partisan, 
political attacks, it is because those who make the attacks 
know that they can rely upon the support and approval of 
a large number of the people who believe the courts are 
not functioning in the public interest, but for private, spe
cial, selfish interests. Mistaken as that belief may be as 
to the generality of courts— yet the fact is that the belief 
does exist in many minds. It cannot be disregarded; it 
must be analyzed and refuted by word and deed.

Within the past year the attitude of the courts in con- 
tempt-of-court cases generally has been the object of par
ticularly strong and widespread criticism because of a par
ticular case arising in Ohio. The case is typical of many 
others in all parts of the country which have served to 
bring the courts into contempt because of their own actions 
in dealing with real or fancied contempts of their author
ity or dignity committed by others. For that reason, the 
facts of the case are briefly stated.

In July, 1929, a judge of the Court of Common Pleas in 
Cleveland issued an order directing the Sheriff not to in
terfere with the operation of a race-track or the contribu
tion betting system at such track “ if the same be not in 
violation of the laws of Ohio.”

The Sheriff, on the advice of the County Prosecutor’s 
office, ignored the order, made a raid, and the race meeting 
was halted. Meantime, a newspaper, the Cleveland Press, 
had printed an editorial referring to the court’s order as 
“ the most monstrous injunction order which has been put 
out from the bench in Cuyahoga County in our time” and 
referring to the judge as the “ ace in the hole” for the racing 
crowd. The newspaper further declared that “ if any act 
of a Judge can drive him from the bench, this act” should 
do so.

Thereupon the Judge referred to cited an editor and an 
editorial writer of the paper for contempt of court, and 
himself imposed sentences to jail for thirty days and fines 
of $500.
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The cases -were appealed to the Cuyahoga County Court 
of Appeals,1 and the judgment and sentences for contempt 
were by that court reversed. The reversal, however, satis
factory and comforting as it undoubtedly was to the de
fendants and editors and newspapers generally, could not 
reverse the public judgment already rendered that the 
courts act arbitrarily and without regard to the principles 
of justice where their own interests are concerned. The 
public feeling is well reflected in the words of the Court of 
Appeals:

“ He (the judge of the lower court) should have re
ferred the case to an associate and have given his state
ment as a witness rather than as a Judge from the 
bench.”

And in these additional words of the appellate court the 
public found confirmation of its belief that a Judge cannot 
be trusted to sit in judgment where his own interest or 
“ dignity” is concerned, the higher court referring to the 
judgment as “manifestly against the weight of evidence and 
contrary to law and the penalty meted out is in excess of 
that allowed by statute.”

The decision written by Chief Justice Willis Vickery in 
this Ohio case is one that should have the attention of every 
judge. It contains such notable statements as these:

"Public men must always remember that they are 
subject to criticism, and when a public officer does an 
unworthy act he cannot expect other than to be criti
cized by the press and by thinking people of the land, 
and the less he says about it the better it will be for 
him and for the public.

“ We live in an age of pitiless publicity. We live 
an age when freedom of speech and freedom of the 
press are paramount issues. People should be allowed 
to say what they please, and newspapers should be al
lowed to print what they please, always making them- 1

1 Seltzer v. State, ex rel. Read, 31 Ohio L. B. 394,—Ohio App.— 
N. E.— (1930).
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selves liable under the law of slander or the law of 
libel, and usually this is penalty enough to keep per
sons from transcending the bounds of decency and 
proper criticism. A free people must have a free press, 
and must have the right to speak freely their thoughts.”

Newton D. Baker, who appeared as counsel for the de
fendants, uttered these truths which are so often ignored 
by the courts seeking to vindicate their own honor or dig
nity:

»
“ The dignity of courts is not preserved by severity 

upon their critics, but is preserved by the righteous
ness of their decisions. I am going to urge the court 
to consider that no contempt was committed. Lord 
Hardwicke, who was of course one of England’s great 
Lord Chancellors, is responsible for the original dis
tinctions in these matters. Criticism and libel may, 
or may not be, contempt, but they are contempt only 
as their tendency is to obstruct the course of justice 
in a particular case which is pending and upon which 
the court is still called to operate at the time the crit
icism or libel is uttered. In the originating of our 
institutions in the English court of chancery, the Chan
cellor and his associates were, as it were, representa
tives of the sovereign and to speak ill of a Judge was 
like speaking ill of an Emperor.”

The decision of the Ohio appellate court held that the 
contempt action was unwarranted because the editorial in 
no way interfered with the administration of justice, and 
the alleged contempt was not committed in court.

It is the failure of so many judges to distinguish between 
contempts that obstruct the course of justice and contempts 
that are merely personal affronts that bring about situa
tions giving rise to public distrust of the courts.

The courts have put rather narrow and strict limits upon 
the powers of a legislative body to punish for contempt.2 
They have been much more generous in defining their own 
powers to punish for contempt. Indeed, they have in many 
instances fixed almost no limits to this power which they *

* 3 A m . & E ng. E ncyc. of Law , p. 777.
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have declared to be an “ inherent one” ,3 and they have ig
nored or evaded legislative restriction of the exercise of the 
power. Thus we have come to the very broad definition 
of a contempt of court as “ disobedience to the court, by 
acting in opposition to the authority, justice, and dignity 
thereof’ ; and of “ constructive contempt” as “ an act done, 
not in the presence of the court, but at a distance, which 
tends to belittle * * * the administration of justice.” 4 
Some courts have gone even farther and have held that a 
mere publication which misrepresents a court’s decision con
stitutes contempt.5 The common law rule still prevails in 
some jurisdictions 6 that criticism of a judicial officer, even 
though made after the termination of the case, may be a 
contempt of court. In other words, the judge on the bench, 
like the medieval King or Emperor, is above criticism, un
der penalty of durance vile for the violator of this rule.

The use of contempt proceedings as a “ short-cut” to 
justice finds illustration in decisions of the Supreme Court 
of the District of Columbia and the Court of Appeals of 
the same jurisdiction. Under an Act of Congress of Feb
ruary 28, 1839, legislative expression was given to the pub
lic opinion that imprisonment for debt should be abolished 
throughout the United States. Furthermore, under Sec. 
113 of the Code of Law of the District of Columbia, based 
on the Act of Maryland of 1785, it is clear that Congress 
did not intend to permit imprisonment for debt in the cap
ital of the nation.

Nevertheless, on May 7, 1895, the Court of Appeals of 
the District of Columbia upheld an order of the Supreme 
Court of the District committing to jail for an indefinite 
period, as for contempt of court, one Tolman because of his 
failure to pay alimony.7 By a curious process of reasoning,

* Ibid. p. 780.
4 13 C. J. 5.
513 C. J. 35.
‘ 13 C. J. 37.
T Tolman v. Leonard, 6 App. D. C. 224 (1895).
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the court found that the decree for alimony did not create 
a debt, but apparently only an obligation to pay money 
enforcible under penalty of jail sentence. The court then 
“ waived” several defects in the process, the order of com
mitment, etc., to which it called attention, however, and 
proceeded to achieve what it conceived to be justice by up
holding the lower court’s jail sentence for contempt. Un
doubtedly the court’s intentions were good; but it adopted 
a “ short cut” and supplied by judicial construction and use 
of its assumed contempt powers a law which the law-mak
ing body had not made.

Its decision is not unique; in many jurisdictions there is 
imprisonment for contempt of court where an alimony 
order is not obeyed. The courts are unwilling to trust to 
their own ordinary processes for the enforcement of a judg
ment for money by execution. The result is, as lawyers 
and many laymen know, that men who are ac
tually unable to pay an unreasonable alimony award are 
cast into jail to uphold the dignity of a judge who has acted 
ignorantly and oppressively. The result is ever-increasing 
contempt of the courts as a whole.

By Section 268 of the Judicial Code, the Federal Courts 
are given power “ to punish, by fine or imprisonment, at the 
discretion of the court, contempts of their authority. Such 
power to punish contempts shall not be construed to ex
tend to any cases except the misbehavior of any person 
disobedience or resistance by any such officer, or by any 
fleers of said courts in their official transactions, and the 
ministration of justice, the misbehavior of any of the of- 
party, juror, witness, or other person to any lawful writ, 
process, order, rule, decree, or command of the said courts.”

The history of this section is a history of the struggle 
from very early days to prevent judicial tyranny and op
pression. That history can be found in the decisions quoted 
below:

“ Under the Judiciary Act of 1789, the federal courts 
were vested with power to punish by fine or imprison
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ment, at the discretion of said court, all contempts of 
authority. Congress did not define what acts consti
tuted contempts, but left this as well as the amount 
of punishment, to the judicial discretion of the courts. 
Prior to 1831 the judges in several cases had pun
ished criticisms of themselves or their decisions, pub
lished in the press, as contempts of their authority, 
and to such an extent had this action been considered 
a usurpation by the public that impeachments had been 
instituted on account of such acts against several of 
the judges. The impeachments failed, but resulted in 
the passage of the Act of March 2, 1831, by Congress, 
which limited the acts for which the courts might 
thereafter punish for contempts of their authority to 
defined classes.” 8

“ It is to be borne in mind that this section of the 
revised statutes was induced by the acquittal of Dis
trict Judge Peck, who was impeached for imprisoning 
an attorney for a criticism of one of his decisions, after 
the case had ended in his court. The acquittal was 
largely due to the consideration that the common law 
authorized the judge to treat such criticism as a con
tempt of court, and that there was not sufficient evi
dence in other respects to show that the judge had acted 
corruptly or maliciously.”

In 1914, Congress made a further limitation upon the 
powers of the Federal Courts in contempt cases. By the 
Act of October 15th of that year 9 it provided for jury trial 
in case of certain contempts, including willful disobedience 
of an order of court if the act constituted also a criminal 
offense under any statute of the United States. The pun
ishment was also strictly limited by this Act of Congress. 
To prevent other oppression on the part of judges, the act 
required release on bail of those charged with such acts of 
contempt.

One does not have to search far in any set of law re
ports to find the need for laws staying the hands of the 
courts in contempt proceedings. Such cases demonstrate * •

• United States v. Huff, 206 Fed. 700 (1913).
• 38 Stat 738 (1914), 28 U. S. C. § 387 (1926).



CONTEMPT OF COURT 295

the truth of what was said by Chief Justice Vickery in the
Cleveland Press 10 11 case:

“ Because a man gets on the bench, it does not neces
sarily mean that he has changed his temperament or 
his liability to get excited; and if he could set himself 
above the rest of mankind and sit in judgment on griev
ances in which he is the injured party, we would es
tablish a dangerous precedent.”

For instance, in State vs. Shumaker,11 we find the Indiana 
Supreme Court punishing for contempt the Superintendent 
of the Anti-Saloon League for general and specific criti
cism of its prohibition-law decisions and for expressing the 
“ trust that the next election will give us a Supreme Court 
that will be dry and not wet.”  In this case the court also 
held that “ Courts in this country are not servants of those 
holding the power to elect, but are only subservient to the 
Constitution of the United States, the Constitution of the 
State, and to the established law of the land.”

Probably there is no more interesting contempt-of-court 
case than this in recent years. The court’s explanation 
of its distinction, in a legal way, between the delightful 
aroma of boiling raisins and the equally enticing odor of 
mash cooking,— and the legal relationship of both to con
tempt of court, is intensely interesting if not exactly en
lightening! It is anything but a “ dry” chapter in the his
tory of our courts.

Of almost equal interest is the case of United States v. 
Shipp, et al.,12 in which the Supreme Court of the United 
States proceeded to enforce its dignity and authority by 
locking up a Tennessee sheriff for failure to prevent lynch
ing of a negro convicted of rape, pending determination of 
his appeal to our highest court. The judgment of the court 
was, in effect, that in having failed to do everything pos
sible to prevent the lynching, the sheriff had been guilty of

10 Supra note 1.
11 Ind., 157 N. E. 769 (1927).
>■214 U. S. 386 (1909).
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contempt of court. Mr. Justice Peckham, Mr. Justice White, 
and Mr. Justice McKenna dissented.

In Cooke vs. United States,13 Mr. Chief Justice Taft ren
dered the opinion of the Supreme Court in a contempt case 
arising out of a lawyer’s letter to the judge of a lower court 
suggesting that he withdraw because of bias and explaining 
that his confidence in the judge “had been rudely shat
tered.” In that case, the Supreme Court expressed the opin
ion that a judge called upon to act in a case of contempt 
by a personal attack upon himself may, without flinching 
from his duty, properly ask that one of his fellow judges 
take his place.

In the State of Washington, only a decision by the Su
preme Court prevented payment of a fine or jail service 
by a lawyer who was absent from a lower court when a 
case in which he was attorney of record for one of the par
ties was called for trial.14

In Oklahoma, a gentleman with the euphonious name of 
O. 0. Owens cast aspersions, publicly and in a large, whole
sale way, upon the judges of the Supreme Court of that 
State. They thereupon proceeded to try him for contempt 
of court, without benefit of jury, holding that statutory and 
constitutional jury provisions did not apply in his case, 
and sentenced him to jail for twelve months.15 But the 
criminal court of appeals of the same State held that the 
judges of the Supreme Court were disqualified by reason 
of interest and prejudice, in habeas corpus proceedings.16

One of Mr. Justice Holmes’ most interesting and force
ful dissenting opinions (concurred in by Mr. Justice Bran- 
deis) was rendered in a contempt of court case, Toledo 
Neicspaper Co. v. United States,1'. The case involved news
paper criticism of a judge in a street railway fare case,

*• 267 U. S. 517 (1925).
14 State v. Winthrop, 148 Wash. 526, 269 Pac. 793 (1928).
14 State v. Owens, 124 Okl. 273, 256 Pac. 704 (1927).
14 See Annotation in 52 A. L. R. 1291 (1928).
,T 247 U. S. 402, 422 (1918).
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including the publication of a cartoon representing the rail
way as a moribund man in bed, with its friends gathered 
at the bedside and one of them saying, “ Guess we’d better 
call in Doc Killits”— the “ Doc” being no other than the 
dignified Federal judge who afterward imposed the fine on 
the editor and newspaper.

In a recent New York case, the Court of Appeals (Peo
ple ex rel. Karlin v. Culkin * 18) upheld a contempt of court 
commitment of a lawyer summoned to testify in a judicial 
inquiry as to the prevalence of “ ambulance-chasing” giv
ing rise to personal injury suits.

In Oregon a Circuit Court prevented the defendant in a 
divorce action from defending himself, as punishment for 
his “ contempt” in failing to obey the court’s order to pay 
temporary alimony or suit money, despite the fact that the 
defendant had filed an affidavit for the purpose of showing 
that he was financially unable to make the payments or- , 
dered. Only the decision of the Oregon Supreme Court, on 
appeal, saved the defendant. Hutchinson v. Hutchinson,19

These are only a few of many thousand cases demonstrat
ing the need for legislative control of the courts in con
tempt cases. Throughout the country the courts have as
sumed arbitrary powers not sanctioned by Federal or State 
constitutions, and certainly repugnant to the elementary 
and general sense of fairness and justice.

It is probable that the next legislative limitation upon 
the contempt powers of the courts will be that proposed 
by Senator Vandenberg of Michigan in his bill (S. 1726), 
recently favorably reported by the Judiciary Committee 
of the United States Senate. The bill provides for the ad
dition to section 268 of the Judicial Code of the follow
ing:

“ The defendant in any proceeding for contempt of 
court is authorized to file with the court a demand for

18 248 N. Y. 465, 162 N. E. 487 (1928).
18126 Ore. 519, 270 Pac. 484 (1928).
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the retirement of the judge sitting in the proceeding, 
if the contempt arises from an attack upon the char
acter or conduct of such judge and if the attack oc
curred otherwise than in open court. Upon the filing 
of any such demand the judge shall thereupon proceed 
no further, but another judge shall be designated in 
the same manner as provided in case of the approval 
of an affidavit of personal bias or prejudice under sec
tion 21 of the Judicial Code. The demand shall be 
filed prior to the hearing in the contempt proceeding.”

Throughout the land the courts, from the highest to the 
lowest, must be brought to a general recognition of the 
fact that they can maintain respect for their acts and opin
ions only by meriting and justifying such respect; and that 
the sure way to breed widespread contempt of court is to 
exempt themselves from the ordinary processes of law and 
justice in efforts to stifle individual and public criticism of 
their acts.

The powers of the courts are not God-given; they arise 
from the sole source of power of all officials, elective or ap
pointive— ,fWe, the people” who ordained and established 
the Constitution, and who are, in truth, the ultimate judges 
and the sovereign power.



THE ORIGIN OF EQUITY

By CHARLES A. KEIGWIN

Part IV*

Procedural Advantages in Equity. In thus dealing with 
matters collateral to the legal title, as well as in respect 
of some other matters, the Court of Chancery had several 
substantial advantages which the courts of common law 
did not possess. The law courts functioned subject to 
certain necessary limitations, which were fundamentally 
referable to the necessity of trying cases by juries as such 
mode of trial could be conducted under conditions existing 
in the Middle Ages. Mention has already been made of the 
effect exerted by the use of the jury in restricting the class 
of cases triable at law and of the fact that trial by jury 
required a manner of pleading which should evolve a single 
categorical issue. To the same cause may be attributed, 
in large measure at any rate, other limitations upon the 
mode of procedure possible at law and upon the remedies 
which the law courts were competent to afford. Since the 
court of equity did not employ a jury, such a court had (at 
lease) two instrumentalities of justice which were not avail
able to a court of law, namely, the power to compel dis
covery of facts within the knowledge of the parties, and the 
power to enforce an adjudication by a decree operating 
upon the parties themselves and controlling their conduct. 
These distinctive features of the practice in Chancery may 
be denominated Discovery and the Personally Coercive De
cree.

Incompetency of Witnesses. In the original scheme of 
trial by jury it was not contemplated that witnesses should 
testify to facts within their knowledge for the purpose of 
enabling the jurors to determine things done. The dom

* For Part I, see (Nov. 1929) 18 Georgetown Law Journal 15; 
For part II, see (Jan. 1930) 18 ibid. 92;
For Part III, see (March 1930) 18 ibid. 215.

299
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inant idea was that the jurors themselves should be per
sonally cognisant of this transaction in controversy and 
should found their verdict upon matters previously known 
to them. It was not until the sixteenth century, and hardly 
at the end of that century, that the modern method of 
informing the jury by the sworn testimony of witnesses 
became recognised as the principal, or even a permissible, 
feature of the trial. In the early practice, therefore, there 
was not much room for the production of other evidence 
than that already in the minds of the jurymen. Where 
additional matters were to be established, the modes of 
proof were, as we see them now, decidedly crude and more 
or less archaic. Moreover, in recalling the evidentiary 
methods used before trial by jury was evolved into its pres
ent form, it is easy to perceive how the practices then in 
vogue afforded not only opportunity but temptation for 
false swearing.

Whether as the reason or the result of these rude rules 
of evidence, the oaths made in the medieval courts were 
often, if not always, wholly worthless as means of eliciting 
the truth. The great prevalence of perjury, which is a 
fact frequently mentioned by observers of the time, caused 
the courts and the public to be profoundly distrustful of 
all human testimony when unsupported by some corporeal 
corroboration, such as deeds, tallies and like material means 
of demonstration. This very reasonable prejudice against 
parol proof was of course especially cogent where interested 
witnesses were concerned. Hence it was from the earliest 
period, the rule in the common law courts that the parties 
to a cause, and other persons having an interest in the 
event of the action, were incompetent to testify in the 
trial of the cause. A party or other interested person could 
not be compelled to state what had taken place, nor was he 
permitted to do so even if willing to prove facts in favor 
of the adverse side.

Such limitation of the evidence available to elucidate con
troverted matters left the law courts unable to deal ade-
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quately with many conditions requiring the full develop
ment of facts. In cases calling only for the establishment 
of legal titles, as by proof of livery or the verification of a 
deed, there would be usually no great difficulty in produc
ing evidence of the act or the instrument without the tes
timony of the parties. But when the inquiry sought to 
go beyond such physical facts, and it became necessary to 
ascertain the negotiations, the representations, the prom
ises and the other matters from which the objective title 
resulted, a court of law could hardly hope to educe the 
complete truth with no help from the statements of those 
actually participating in the transaction. In any case, 
therefore, where the right of the matter was affected by 
fraud practised in procuring a legal title, or depended upon 
the intention or agreement of the parties or upon obliga
tions orally assumed, there was virtually no means of de
veloping the merits of the controversy in any procedure 
within the power of a common law court.

Discovery,/~Neither the jury nor any inheritance of ar-^ 
chaic procedure embarrassed the Court of Chancery. On( 
the contrary, the traditions of that tribunal so far as tra- \ 
dition affected its procedure, related it rather closely to the 
spiritual courts; and the courts of the Church had always 
proceeded by putting a party under oath and searching 
his conscience with interrogatories concerning his conduct.

I The Chancellor, being usually himself an ecclesiastic, adept
ly ed^the sacerdotal method of in au irv^ This enabled him 
v~To"’obtain from the parties to a cause in chancery their re-  ̂

spective versions of the transaction in controversy. The 
temptation to perjury was largely counteracted by the 
priestly character of the judge and the quasi-religious na
ture of the proceeding: quite likely the Chancellor would 
on occasion quicken the conscience of a reticent or prevari
cating party by some such reminder of the future life as 
that made by Archbishop Morton in the Case of the Two 
Executors. At the worst, falsehood might be exposed and 
a tangled fraud unravelled by close cross-examination, a
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process ordinarily impossible under the evidentiary meth
ods employed at law.

The Chancellor, therefore, could compel a party to dis
close all the facts of a litigated transaction which were 
within his knowledge. Or, as the technical expression is, 
a court of equity had, and such a court yet has, the power 
to enforce discovery. The importance of this power and 
its adaptation to profitable use were chiefly manifest in 
those cases wherein it was sought to defeat, qualify or 
control a legal title by proof that the outward act or the 
physical fact making such title had been procured by de
ceitful representations, or upon a promise to hold the prop
erty for purposes prescribed by the grantor, or that the 
writing did not express the actual agreement, or that it 
operated at variance with the intent and understanding 
of the parties. Such proof involved evidence of the con
versations, conduct and other matters lying back of the 
livery, the delivery of the deed, the composition and sealing 
of the document or of the other act by which the legal title 
was consummated and manifested; and these things were 
beyond the competency of a law court to consider and also 
beyond ascertainment by the means of proof to which such 
a court was confined.

The Absolute Judgment at Law. As the use of trial by 
jury limits the jurisdiction of a law court to a bilateral 
controversy, and as the necessary course of pleading must 
produce a strictly categorical issue, so the judgment of 
law can be only,, for one party or the other without qual
ification or condition. The judgment may award to the 
plaintiff the very thing which he demands and precisely 
as the record shows him entitled thereto; or he may be 
denied anything at all, if such is the effect of the decision 
made upon the issue. But what a party gets or fails to 
get is determined by a baldly affirmative or a baldly nega
tive answer to the issue evolved by the pleading. This 
necessity precludes the consideration of possible circum
stances and collateral interests which may concern third
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persons or may qualify the right of the prevailing party to 
such complete and unconditional success.

Thus, if in an action at law it is sought to vacate a trans
fer of property upon an allegation of fraudulent intent in 
the transaction, the jury can determine only that there was 
or was not the fraud charged; if the verdict declares the 
fraud, the judgment must follow that finding to its legal 
consequences, which may be fair enough so far as the 
adjudication affects the parties before the court. But there 
may be other persons who have some rights or liabilities in 
respect of the property; and it may be that one of the 
parties to the transaction is, by reason of his comparative 
innocence and meritorious conduct, entitled to some allow
ances which should modify the absolute declaration of nul
lity. The requisite form of the issue and the necessary 
course of the pleading at law exclude such collateral inci
dents of the transaction from the consideration of the 
jury, and therefore from operation upon the judgment of 
the court. Moreover, there are various reasons of policy 
and practicability, such as have already been suggested, 
which make it of at least questionable expediency to leave 
the determination of such matters, and to commit the ad
justment of the rights involved, to a typical jury, or even 
to the discretion of a court which is to render judgments 
in accordance with verdicts.

Cases Requiring Personal Control. Like considerations 
limit the power of a law court in directing and controlling 
the actions of parties to litigation. A jury may very well 
ascertain the title to property and declare by their verdict 
that a sum of money or the possession of land or goods 
should be awarded to one or another person, and a judg
ment pursuant to such a verdict may quite practicably 
establish the right to such land or goods in one of the par
ties. So too such a judgment may be put into effect by 
action of the sheriff or by some other process possessed 
by the court. But to say that a man shall be commanded 
to do or not to do a specified thing or to pursue a pre-
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scribed course of personal conduct is a function for which 
a group of twelve men is hardly fitted. The question 
whether the plaintiff is entitled to have the defendant com
pelled to perform certain acts could not well be embodied 
in a clear-cut issue capable of answer by yes or no. If 
such an issue could be framed, a verdict of simply affirma
tive import would afford but an unsatisfactory basis for 
a judgment to be formulated in definite directions to the 
party commanded and to be enforced by a ministerial of
ficer. For this reason, and some others, the common law 
courts were allowed no power of personal coercion over 
the parties, but could render only judgments which were 
made effective by action upon property; and at the present 
time a court of law is, in general, not competent to control 
the conduct of litigants or to execute its adjudications by 
compelling a party to perform its awards. Excepting two 
or three proceedings of extraordinary occurrence and very 
narrow compass, actions at law do not result in judgments 
commanding or forbidding personal action, but the benefit 
of the decision is obtained through process executed by a 
public officer.

If, for instance, it is proven that the defendant has 
trespassed upon the plaintiff’s land, a jury may well enough 
find the fact of trespass and assess the damages payable 
therefor, and a judgment following that verdict may de
clare the plaintiff entitled to recover the sum ascertained, 
which judgment may be made effective by the sheriff’s seiz
ure of the defendant’s goods. So toties quoties if the tres
pass is repeated. But if it be alleged that by frequent iter
ation of the wrong the landowner is subjected to a contin
uous nuisance and a permanent impairment of his property, 
so that his rights can be preserved only by preventing fur
ther trespasses, the question whether the tortfeasor should 
be forbidden to pursue his injurious practice is manifestly 
unsuitable for decision by a jury. Such a proposition in
volves a multiplicity of matters which are hardly reducible 
to a single issue, and the proper disposition of such a ckse
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calls for a kind and degree of discretion not to be found in 
a body of twelve men; and if it be determined that the 
unlawful acts shall be made to cease, a judgment definitely 
formulating the extent and effect of the prohibition could 
hardly be framed, and if successfully drawn, could not prac
ticably be enforced by the machinery available to a court 
of common law.

The Flexible Decree. There being no trial by jury in 
the Chancery, the jurisdiction of that court was not con
fined, nor its action hampered, by the exigencies of plead
ing, the categorical character of issues and the rigidity of 
the possible judgments at law, which have been mentioned. 
If relief was sought in respect of a course of conduct com
prising several different transactions and involving par
ticipants in diverse relations, all the persons concerned 
might (and yet may be) convened as parties to the cause, 
all the various matters considered and disposed of as a 
whole, and all the questions arising from the most multi
farious affair adjudicated by a single decree determining 
the rights of every one interested.

Thus, if there were several sureties for one debtor, the 
creditor could be given his proper remedy against them 
all and the debtor, and at the same time the rights and ob
ligations of the sureties as among themselves would be de
clared by a single decree disposing of the entire indebted
ness. So in cases of general average, where several ship
pers had claims of various amounts against the other ship
pers, the sum payable by the entire cargo was ascertained 
and the proportion in which each of the owners was liable 
was defined. In like manner where it is sought to fore
close a mortgage, all mortgagees other than the plaintiff 
and all other persons asserting liens against the mortgaged 
property may (and should) be brought before the court so 
that the status of each may be determined and the whole 
liability of the property adjudged in one proceeding.

The same freedom from legal limitations enabled (and 
enables) a court of equity to shape its adjudications so
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that they shall conform to the just requirements of any 
| particular condition of facts. Unlike the judgment at law, 

which is unqualifiedly for one party or the other, the de
cree in equity is flexible in form and its directions may 
be moulde. ' meet the dictates of modifying circumstances. 
Therefore ti.. court is competent to take account of the 
various and perhaps counteracting rights existing among 
the parties and, by making due allowances for such merits as 
they severally may have, to adjust the requirements of the 

ldecree to the proper balance.
Thus, where the defendant had by undue influence ob

tained conveyance of property from a man whose faculties 
had greatly failed, the conveyance was vacated at the suit 
of the grantors heirs, but the defendant was held entitled 
to reimbursement from the property of the sums which 
he had expended in maintaining the grantor and paying 
his debts.

This quality of malleability, which differentiates the de
cree in equity from the precisely formal judgment at law, 
and which enables an equity court to mould its award and 
fit its directions to the justice of an intricate and diversi
fied situation, is mentioned by Mr. Justice Story in a well- 
expregsed and often quotecUsentonoc-i-

“ The beautiful character, the pervading excellence, if one 
may say so, of equity jurisprudence is that it varies its ad
justments and proportions so as to meet the very form and 
pressure of each particular case in all its complex habi
tudes.” --------------------------- -------------------- ---
_ The Personal Coercion of Decrees. Such a decree might
and may, and sometimes should, embody an adjudication 
which can be made effective only by commanding or forbid
ding the performance of certain personal acts, or even by 
compelling one or more of the parties to pursue a pro
tracted course of conduct. There was nothing in the pro
cedure of the Chancery which inhibited the formulation 
of decrees having such effect. Moreover, the spiritual courts 
had always exercised their jurisdiction by enforcing parties



ORIGIN OF EQUITY 307

to discharge the duties adjudged to be incumbent upon 
them. As those courts— like the Chancery in its original 
constitution— had no direct control over property, a de
cree of the ecclesiastical court could only command the 
performance of the duty; and the sanction of such com
mand was some form of spiritual censure, which (in case of 
persistent recusancy) was made personally coercive by 
imprisonment under process issuing from the secular courts. 
The Chancellor, being almost always a clergyman, and hav
ing no inherent authority to control the title or possession 
of property, naturally adopted the clerical method of mak
ing decrees which required parties to do what he deemed 
their duty. In case of disobedience to such direction, the 
delinquent was considered in contempt of the court, and 
for such contumacy he might be imprisoned upon the order 
of the Chancery.

A decree in Chancery, therefore, was (and is) said to 
operate only in personam, that is, upon the party named, 
and not (like a judgment at law) in rem, that is, by affect
ing property. The decree is but a direction of the party’s 
personal conduct, commanding or forbidding him to do 
some specified act or acts; and the only result of disre
garding the court’s command is that the Chancellor may 
cause the disobedient person to be arrested and may keep 
him in prison until he does what the decree requires. The 
decree does not of itself affect the title to property or con
template that the sheriff or other officer shall alter the pos
session or use of land or goods. But indirectly, by the threat 
of imprisonment, the decree gives effect to the court’s ad
judication concerning the right to title and possession. The 
probable penalty for disobedience is so persuasive that the 
party addressed is quite likely to do what is enjoined upon 
him. If he is required to execute a deed of conveyance, 
and does it, the result is that the legal title is transferred 
as effectually as by a voluntary conveyance, and the legal 
ownership is placed where the court considers that it right
fully resides. If a defendant is forbidden to trespass upon
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the plaintiffs land, the possession of the plaintiff is apt 
to be as secure as the Chancellor thinks it ought to be.

Because the flexibility of decrees in Chancery admitted of 
their adaptation to various modes of relief, and because 
such decrees could (and can) be made effective by personal 

; coercion, the court was able to afford remedies which were 
often more efficacious than the judgments of fixed form and 

(ministerial execution rendered at common law. In Lady 
Audley’s Case, for example, even had the wife persuaded 
her husband to join in a suit against his father, the only 
thing recoverable at law was a judgment for damages; and 
even if Lady Audley had received the money, it would prob
ably not have benefited her as would the land which was 
the inducement to the marriage. The Parliament, being a 
court of equity, was not limited to awarding pecuniary com
pensation, but was competent to decree that the father-in- 
law should discharge the duty adjudged by conveying title 
to the land. So a trespass may be so profitable to the 
wrongdoer, and the damages assessable for a single act so 
small, that he can afford to incur an indefinite succession 
of judgments, especially if he be insolvent. In equity, upon 
a proper showing, the trespasser may be prohibited to con
tinue his unlawful conduct, a form of relief which alone 
will adequately conserve the rights of the landowner.

The Reasons for Two Jurisdictions. The apparent super
iority of the procedure practised in the Chancery and the 
manifest adaptability of Chancery methods to the effectua
tion of justice, together with the almost limitless latitude of 
that court’s actual and potential jurisdiction, make upon 
the observer a very favorable impression. These charac
teristics of the equity system, and in particular the large 
liberality and the attractive ethical quality which also seem 
to characterise that system, contrast strongly and very ad
vantageously with the corresponding features of the pro
cedure at law and of the jurisprudence act ministered by 
the common law courts. Such differences in the practice 
and the principles of the two jurisdictions suggest that it 
would have been wiser, because more economical and more
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conducive to righteous judgments and otherwise more ex
pedient, to invest the ordinary courts of law with all the 
authority which was reserved to the Chancery and to em
power those courts to employ the more efficacious proced
ural methods used in that forum. And this prompts the 
inquiry, why was it deemed necessary, or even found tol
erable, to maintain a distinction between law and equity 
and to keep up different courts for the two branches of 
jurisprudence?

Undoubtedly, it is an apparent, and perhaps an actual, 
anomaly to create a division in the body of the law and 
to commit the administration of justice to courts of 
diverse jurisdiction and practice and of sometimes super
ficially diverse doctrines. It seems fantastic to provide 
that today in one court a man shall be declared the right
ful owner of a house because he holds a deed purporting 
to convey the title to him, and that tomorrow the same 
man shall be ousted of the possession and denounced as a 
wrongdoer because it appears that he obtained the same 
deed by unconscientious practice. Influenced by such seem
ingly schismatic solecisms incident to the traditional dich
otomy of the English jurisprudence, an important and 
perhaps preponderant school of thought has, within the 
last hundred years, pronounced the separation between law 
and equity to be at best an historical accident and certainly 
a fact to be deplored and rectified. Accordingly, in Eng
land and in America legislation operating very extensively 
has provided more or less thoroughly for the merger of 
the two jurisdictions, with the purpose to enable the ad
ministration of law and of equity to be carried on in a 
single court. Such was the scheme formulated by the first 
Code of Civil Procedure, which was enacted in New York 
in 1848 and which has been followed by codes of similar 
effect in about thirty of the American States; and the Eng
lish Judicature Acts of 1873 and subsequent years in very 
like manner, confer upon one tribunal a virtually universal 
jurisdiction, including not only matters formerly distin-
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guished as of common law and of equity but also of pro
bate, admiralty and other law.

The soundness of the theories embodied in this legisla
tion, the degree of success accomplished by the experiment, 
and the value of the advantages thereby gained, are the 
subjects of much literature, and subjects upon which the 
student may profitably read and speculate at his leisure. 
At this point the question, whether two courts were neces
sary or desirable, is of importance only so far as the rea
sons for that duality go to elucidate the distinction be
tween law and equity; and the expediency and practicability 
of fusing the two jurisdictions need now concern us no 
further than as the merits of such a project are incidental 
to the inquiry, what is the nature of equity and wherein 
does it differ from the common law?

That distinction and that difference are material to an 
understanding of equity jurisprudence as it exists today, 
and are equally important whether the jurisdiction in 
equity is combined with a common law jurisdiction or is 
exercised by a court of whose functions are confined to mat
ters of purely equitable nature. To the questions above 
suggested, therefore, our attention must now be addressed.

The Plurality of Courts. The reasons for the original 
distinction between law and equity, and for the institution 
of distinct courts, so far as those reasons are matters of 
historical fact, have been (it is hoped) sufficiently de
veloped in the foregoing narrative. Why the separation of 
the courts should have been perpetuated after the primor
dial causes of division had ceased to operate, is perhaps 
a question depending upon additional considerations. But 
it should be observed, in the first place, that two courts 
or a plurality of courts for several various purposes is noth
ing extraordinary or anomalous, even in modern concep
tions and present-day practice. In a small community 
troubled only by a limited amount of litigation, all judicial 
duty may be imposed upon a single court, and upon one 
man, who administers all branches of the state’s jurispru
dence. As population and the volume of business increase,
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it is usually found expedient to provide two or more courts, 
and to divide the various forms of litigation according 
to their various nature, among these separate and some
times independent tribunals. Hence in the same county 
or the same city will be found a court of law, one of equity, 
a third having to do only with probate matters, often one 
having a jurisdiction limited to criminal cases, and per
haps other courts dealing severally with the laws relating 
to admiralty, bankruptcy and even more special subjects 
like patents, customs, public grants of land and claims 
against the state. Even where an universal jurisdiction, 
or one nearly so, is conferred upon a single court, there 
must usually be several judges who sit separately and hold 
distinct divisions of the court for the disposal of cases; 
and the business of the tribunal is distributed among these 
several divisions according to the various nature of different 
cases, actions at law going to one branch of the court, 
causes in equity to another, criminal cases to a third, and 
probate, matrimonial, admiralty and other matters each 
to a division appropriated to such things.

To a certain extent at least, a like necessity for division 
of labor accounts for the continued maintenance of distinct 
tribunals for law and equity in English legal history. It 
is safe to assume that the three common law courts have 
nearly always had enough business of strictly legal char
acter quite fully to occupy as many judges as the policy 
of any given period was willing to afford for the benches. 
The law’s delay has been proverbial from the earliest times, 
and from that and other known facts there is sure inference 
that those courts were as a rule insufficiently manned and 
could have coped but hopelessly with the vast and ever in
creasing volume of litigation presenting equitable features. 
The number of causes pressing for extraordinary relief 
seems to have been from the beginning to a quite modern 
date egregiously disproportionate to the population and 
the business of the country. So early as the year 1280 
Edward I. declared that applications of that character were 
so numerous as to impede the proper procedure of Par



SI 2 GEORGETOWN LAW JOURNAL

liament. In the 150 years, or less, between Richard II. and 
the early reign of Henry VIII. the petitions presented to 
the chancellors are estimated at 300,000. Lord Bacon, in 
the first quarter of the seventeenth century, reported that 
he had signed 2000 orders in a single year. Two hundred . 
years later, during the chancellorship of Lord Elston, the 
accumulation of undetermined causes in the Chancery made 
that court a public scandal.

Courts of Combined Jurisdiction. The large volume of 
litigation which required several courts for a fairly ade
quate dispatch of business does not, however, account for 
the radical diversity in nature and methods between equity 
jurisprudence and the common law. If the only considera
tion affecting the development of the judiciary system had 
been the increasing number of actions and suits, all diffi
culty on that score might have been obviated by re-enforc
ing the benches with additional judges; and to the courts 
thus strengthened might have been given an indiscrim
inate jurisdiction in cases of all sorts; and it was, in theory 
at least, possible to allow to such courts the large liberty 
of action and the efficient procedural methods used in the 
Chancery, and to provide them with the same machinery 
which was at the command of an equity court. This is, 
in effect, what is done, or sought to be done, by the recent 
Judicature Acts in England and by the modern codes of 
procedure operating in many of the American States.

As a matter of fact, this very conjunction of the two 
jurisdictions in one court having both legal and equitable 
authority has always been, in greater or less extent, a fea
ture of the English judicial constitution and of many 
American systems. In the early conceptions of the com
mon law, and for one hundred or one hundred and fifty 
years after the institution of the benches, the judges acted 
upon many cases which, in the later terminology, would be 
called wholly or approximately equitable in nature. The 
distinction between actions of strictly legal character and 
applications for extra-legal remedies was not very impor
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tant when (as at first) the benches were occupied by mem
bers of the Council, the body having both original and 
final jurisdiction, and so long as the judgments of the law 
court continued to be, theoretically and actually or virtually, 
the acts and modes of consiliar adjudication. Whilst that 
relation between the Council and the lower courts endured, 
the benches were competent to do, provisionally at least, 
whatever the Council could do; and their action, being in 
effect the action of the larger body, might be the exercise of 
either the legal or the equitable jurisdiction of the supreme 
judicatory. Especially when the judges were on their 
circuits, in regions remote from the capital, did they as
sume cognisance of all manner of complaints and arbitrate 
disputes upon general principles of right and justice with
out much regard to any distinction between the common 
law and that body of ethical principles which may loosely 
be called equity. As time went on, the volume of business 
increased and the inherent differences between the two 
types of jurisdiction became more distinctly developed, with 
the result that by degrees the somewhat lawless adminis
tration of equity by the common law judges was aban
doned and the benches in general confined themselves to 
purely legal litigation.

The Court of Exchequer, however, had from an early 
time a jurisdiction which included both law and equity, 
and this duality of function continued until the year 1841, 
when that court’s equitable jurisdiction was terminated. 
The Court of Chancery, too, as we have seen, was not only 
a court of equity but also of law, having a limited juris
diction in common law cases. So in the United States many 
courts have been, and some courts still are, courts at once 
of law and of equity, the two branches being administered 
separately but by the same judges; such is the constitu
tion of the Federal courts and of the courts in some of the 
States.

But in these courts the two jurisdictions were, and are, 
combined without being merged. The Chancellor sitting
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as a law judge decided according to the common law as it 
affected the case, and did not allow himself to be influenced 
by the equitable considerations which he would act upon 
in a cause of equitable nature. In the Exchequer there 
were a law side and an equity side of the court, to which 
respectively suits were referred according to their charac
ter; and the court disposed of one class of litigation or 
the other as a court of law or as a court of equity, making 
in its action the same distinction as if it were two courts 
instead of one. Likewise in those American courts where 
the same, judge disposes of actions at law and of suits in 
equity, there are a law side and an equity side of the court, 
and the legal jurisdiction and the equitable are exercised 
separately and with as much regard to the differences in 
the two forms of jurisprudence as if the various sorts of 
litigation were pending in two distinct tribunals and be
fore different men; and even in the courts constituted by 
the American codes, and in the English High Court of Jus
tice, although for them the legal and equitable jurisdiction 
are merged, the distinction between law and equity still 
persists, and these courts observe the differences in the 
nature of legal and equitable litigation quite as carefully as 
if there were no such fusion.

What Equity is Not. The existence of Equity as a dis
tinct, and in some degree an independent, branch of juris
prudence must, therefore, be accounted for by reasons other 
than those which have been suggested. Investigation"’of 
such other reasons will necessitate notice of the features 
which differentiate the equitable doctrines and practices 
from those of the common law, and thus will disclose the 
essential nature of the jurisdiction exercised in chancery. 
This inquiry should therefore lead, not perhaps to a com
plete and formal definition of Equity, but at least to a prac
ticable understanding of the subject.

In this process it will conduce to clarity if first we con
sider some superficial indications which tend to confuse and 
obscure the search for the nature of Equity, and it will
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be advantageous to eliminate from our historical material 
certain incidents which are apparently of controlling im
portance but which are apt to mislead. Accordingly, we 
approach the matter from the negative side; and we com
mence with the question, not what Equity is, but what 

. Equity is not.
The Antagonism of the Two Systems. Those manifesta

tions of equitable action which we have observed present 
two features which seem to differentiate Equity from the 
common law by way of striking contrasts between the two 
systems. In the first place, there is sometimes the recog
nition of a right not acknowledged at law and the affording 
of relief in a case not within any legal remedy. From this 
it might be inferred that at least one of the merits of the 
chancery system was to enlarge the scope of the common 
law and to compel the law courts to administer their juris
diction upon a more liberal scale and in a spirit more ac
cordant with justice.

Thus, in Lady Audley’s Case, the Council, exercising equi
table authority, decreed that the woman was entitled to 
the land promised at her marriage, although the law court 
had refused her all relief and in effect denied her right. 
In such an instance it looks as if the equity court proceeded 
upon principles very different from any admitted at law, 
and upon principles essentially antagonistic to legal doc
trine.

Again, as a second feature of difference between the two 
systems, we find that in equity many cases are adjudged 
with reference to ethical considerations which are ignored 
at law. Thus, a title obtained by fraud is as good in a 
court of law as if honestly acquired, while in equity such 
a title may be pronounced worthless because of its iniqui
tous origin. At law a sealed instrument is taken at its 
face value and enforced according to its actual words; but 
an equity court will disregard the seal and give the doc
ument effect only according to its real intent and in con-
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sonance with the morality which ought to govern all trans
actions.

Such cases seem to warrant the inference that the courts 
of equity acted upon a higher moral plane than that of 
the legal tribunals, and that Equity itself, in virtue of an 
intrinsic ethical superiority, assumed to control the im
moral or unmoral common law. These differences of doc
trine and administration, superficially viewed, indicate a 
fundamental oppugnancy between the two systems. One 
court today adjudges a man to be the rightful owner of 
property; next week the other court not only takes the 
property from him on account of some moral delinquency, 
but because he dishonestly asserted his legal title, threatens 
him with dire punishment, both in this world and in that 
to come. Having in mind instances of this kind, and look
ing no further, one might not unreasonably say that the 
function of Equity was (and is), by its superior righteous
ness, to correct the inherent injustice of the law. The 
Chancery seems to have asserted its own paramount mor
ality as a quality authorising it to displace the doctrines 
of the law courts and to have assumed that the refined 
ethics of Equity ought to control the legal institutes of less 
laudable sublimation.

The Conventional Conception. Accordingly, in one very 
prepossessing conception of this subject the predominant 
feature is the reformatory action of equity jurisprudence 
upon the common law. And the quality most insistently 
stressed in the definition of Equity is the ethical superiority 
of the system developed in the Chancery. The broader in
telligence, the more liberal instincts and the purer morality 
of the chancellors caused them, as the facts are interpreted, 
to repudiate the crude principles obtaining at law and to 
replace them with a system of more comprehensive content 
and one which was in its doctrines more consonant with 
conscience and better adopted to the needs of a society ad
vancing in civilisation. In this understanding of the his
tory, the Court of Chancery was established, or at least
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its jurisdiction was greatly enlarged, for the purpose of im
proving the legal system by engrafting new principles upon 
the common law and by substituting a better body of juris
prudence for that evolved by the law courts, the essence 
of the Equity so contemplated being a wider and wiser 
intelligence and an ethical excellence, and its intended func
tion being to supersede the iniquitous institutions fostered 
by the less enlightened judges.

According to this conception, the law of England, which 
crystallised in the common law courts, began by being bar
barous, narrow, arbitrary in spirit, inflexible in its oper
ation, and therefore full of injustice and without adapta
bility to the new needs of advancing society. This sys
tem, bad enough at first, went on from bad to worse, owing 
to the stupid and perverse administration of narrow-minded 
and reactionary judges, who stubbornly refused to enlarge 
their jurisdiction and aggravated the original law by a 
blind adherence to vicious precedents. At length, when this 
judicial policy, persisting for some two hundred years (ca. 
1178-ca. 1360), had produced a condition which was in
tolerable, the people of England created a new court, or 
conferred upon the Chancery a new jurisdiction, for the 
purpose of emancipating the country’s jurisprudence and 
the English race from the oppression of the archaic and 
unexpanding common law. Thus, the Chancellor was com
missioned to institute a new order or things in which, as 
it is often expressed, Honesty, Equity and Good Conscience 
should be the only tests of legal rights. Thereupon the 
chancellors, acting always upon a higher ethical plane than 
the judges knew, took control of the administration of the 
law, annulled the judgments of the law courts when they 
were at variance with sacerdotal conceptions of rightful 
conduct, and compelled the judges to adopt larger doctrines 
of law as well as honest principles and righteous modes 
of decision. So was brought about that immense expan
sion of the common law which makes today the bulk of 
our legal system, and so the innate iniquity of the four
teenth century law was eliminated and that law was de
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veloped into a jurisprudence fitted to the requirements of 
a civilised society.

The theory thus outlined may be called the conventional 
conception of the origin, the nature and the function of 
Equity, because this theory was until a still recent time 
almost universally accepted and is yet (in substance) quite 
widely entertained. Such was the understanding of the 
subject which prevailed until within the memory of law
yers not now much beyond middle age; and until the his
torical researches made by scholars of the last generation 
cast a flood of new light upon the genesis of our legal 
institutions, the treatises upon equity and the opinions of 
the courts quite uniformly adopted this historical hypothesis 
to account for the existence of equity and to define its 
function in the juridical system.

The Truth in This Theory. The essential vice of this con
ception is that it embodies so large a measure of truth as 
to make it plausible and misleading. The early English 
law, like the law of all primitive people, was barbarous, 
being adapted to a stage of culture at which only crude 
institutions were possible or practically available. The 
system was narrow, being suited to a state of society in 
which only a few and simple regulations were requisite or 
capable of application. Of this popular jurisprudence, 
scanty and redimentary as it was. the common law courts, 
when instituted about the year 1178, adopted but a frag
ment, and it was only by small degrees and in what seems 
to us a rather slow progress that they enlarged the body 
of the law which they would administer. Even in its widest 
extension the common law did not cover, and from the na
ture of its principles and its prescribed modes of procedure 
could not be made to cover, the whole field of jurispru
dence, or even of such jurisprudence as was requisite for 
the full accomplishment of justice or was adequate to the 
needs of English society at any stage of its civilisation. 
The law courts being thus limited in the jurisdiction ac
tually exercised by them at any given time, and the com
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pleteness of the legal system being made impossible by 
the constitutional inhibitions of the courts themselves, the 
body of law administered by those courts never was, and 
was never intended to be, of sufficient volume and compre
hension to meet the requirements of public policy or to 
satisfy the common conscience. The consequence was, and 
it was the necessary and purposed consequence of the man
ner wherein the development of the law was directed by 
the judgment of English society, that the law courts were 
unable, as they were not intended, to afford remedies for 
all wrongs, and that the common law, at its possible best, 
left room for much injustice, and such injustice as shocked 
the moral sense even of times not at all fastidious.

Such possibilities of injustice existed, as we have seen, 
before the common law began to be; they inhered in the 
meagerness, crudeness and erratic operation of the older 
Anglo-Saxon traditions as they continued for some gen
erations to operate in the system elaborated by the tri
bunals of the royal judiciary. And, as also we have seen, 
the equity ministered originally by the old Curia Regis 
and successively by later judicatories of like paramountcy 
was invoked to supplement the ordinary law, to fill the 
lacunae of its substance and to correct the undesired opera
tion of its rules. Of this suppletory and corrective jurisdic
tion several illustrative instances have been mentioned in 
the foregoing narrative. And having regard to such cases, 
there is much color and some actual basis for the theory that 
the function of equity was to relieve against the narrowness 
of the common law and to rectify the injustice done by the 
law courts, and even for the inference that the Court of 
Chancery brought about an extensive reform of the legal 
system itself. How far this theory conforms to the facts 
of history, and in what manner and to what extent the 
equitable jurisdiction did ameliorate the common law, are 
questions requiring further consideration and some atten
tion to particular phases of the two bodies of jurispru
dence.
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The Historical Fallacy. The fundamental fallacy of what 
has been above stated as the conventional conception of 
equity lies in the fact that its proceeds upon a misconception 
of history. A very eminent and widely accepted authority, 
in accounting for the origin of the equitable jurisdiction, 
has in a single sentence thus epitomised the traditional 
theory and betrayed the historical error upon which that 
theory rests: “ The English judges made a new court and 
a separate department indispensable.” In the same con
text the manner wherein the judges created this necessity 
is exposed by saying that they “ utterly refused to perform” 
the duty which the Roman magistrates had assumed, name
ly, “ to promote and control the entire legal development 
as the needs of an advancing civilization demanded,” but 
they “ resisted every innovation upon their established forms 
and shut up every way for the legal growth.”  This ap
pears to import that both the Court of Chancery and the 
system of equity were made necessary by the incapacity 
of the judges who administered the common law and their 
infidelity to the duties of their station. In the light of 
the facts heretofore stated, it is manifest that no such ex
planation is consistent with the history of the courts or 
the political conditions of the time contemplated.

Whether or not a new court was made necessary, no new 
court was created at the period when the supposed sins 
of the judges caused the creation of the equitable jurisdic
tion. According to the chronology which goes with the 
theory under consideration, the common law courts reached 
the nadir of their depravity, or the breaking point of pub
lic tolerance, at a date not far from the middle of the four
teenth century; at which time a catastrophic popular sen
timent demanded a new system of jurisprudence to re
place or regenerate the old law, and the Court of Chancery 
became definitely a court of equity and the principal pro
tagonist of the reform. But in fact the Chancery had then 
existed as a court both of law and equity for at least a 
hundred years, and its exercise at that time of equitable 
jurisdiction was no novel assumption, but at most a more
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or less material augmentation of its previously existing 
functions.

The proposition further implies, and necessarily, that the 
whole system of equity jurisprudence originated in conse
quence of the demonstrated dereliction of the law courts, 
which must have been some time, about two hundred years 
as it seems, after the institution of those courts. The pre
ceding historical sketch has shown that the extraordinary 
jurisdiction to control legal institutions, which can be called 
nothing else than equitable, was exercised by the Curia 
Regis for a century before the common law courts were 
born and long before there was any common law. It has 
appeared also that the same supervisory authority was 
asserted over the benches successively by the Council and 
the Parliament for more than one hundred and fifty years 
before it devolved in any considerable measure upon the 
Court of Chancery, and that for at least a hundred years 
after that authority was substantially committed to the 
Chancellor, he acted professedly as the organ of the later 
Council which claimed to possess, by succession to the pre
rogatives of the Curia and the Parliament, the power be
longing to those earlier organs of the equitable jurisdic
tion. If the history has been correctly read, what we' call 
equity is at least a hundred years older than the common 
law, and it antedates the equitable jurisdiction of the 
Chancery by some three centuries.

The Delinquency of the Judges. The expressions quoted 
in the last preceding paragraph, and the proposition stated, 
necessarily assume that the power to formulate the whole 
jurisprudence of the country and to direct the entire legal 
development was vested in the judges of the common law 
courts. And the reason assigned for inventing the system 
of equity is that those judges not only repudiated their 
duty in that respect but perversely used their power to 
stunt and distort the growth of legal institutions and to 
make the inherited system worse than inherently it was.

This embodies a conception of constitutional theory and
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of historical fact which is evidently very much at var
iance with the actual conditions of the government and with 
the political practice existing at any period in England. 
The assumption that the judges administering the com
mon law were charged with the duty of creating the com
plete body of national law implies that the occupants of 
the benches constituted the legislature, or rather that they 
were a clique of dictators controlling the organisation and 
operation of the government.

Now, in truth, as we have seen, the judges had, in their 
character as judges, nothing whatever to do with legisla
tion. Nor did they organise their own courts or define their 
own jurisdiction. Their judicial authority was delegated 
to them by the paramount judicatory which was at once 
the supreme court and the law-making power; the jurisdic
tion conferred upon the law courts was stringently lim
ited; and the benches were no more competent to assume 
a broader jurisdiction than are the judges who today hold 
nisi prius courts in the United States. All of which quite 
plainly appears from the precedent sketch of the origin 
and workings of the common law.

Moreover, these English judges were paid, sometimes 
altogether and always for the most part, from the fees 
levied upon litigants whose causes were tried in the com
mon law courts. The income of a judge depended, there
fore, upon the volume of business which his court could 
attract and the extent of the jurisdiction which the court 
could acquire. Unless the ancient judges were of different 
cast from any men of our acquaintance, they would not 
willingly contract the law by which they lived; and it is 
difficult to believe that judges so circumstanced “ resisted 
every innovation upon their established forms and shut 
up every way for the legal growth.” In point of fact, as 
the historians tell us, the common law judges were always 
anxious to enlarge the scope of the litigation coming to 
their courts and were in a continuous struggle to stretch 
their jurisdiction. Also as a manifest matter of historical
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fact, the common law did admit of numerous innovations, 
developed many new forms of action and of procedure, and 
found multitudinous modes and directions of expansive 
growth. Certainly, the self-interest of the royal judiciary, 
if it does not completely account for the amazing enlarge
ment of English law, does at least effectually negative the 
notion that the legal institutions were narrowed and their 
development cramped by any recusancy of jurisdiction upon 
the part of the benches.

The Actual Growth of the Common Law. In point of fact, 
and very obviously, something or another did quite ef
fectively promote the growth of the common law and vastly 
enlarge the scope of its comprehension. Looking at the 
voluminous works upon contracts, torts, property and 
crime which burden the shelves of contemporary libraries, 
and only adverting to the infinitude of judicial decisions 
upon those subjects, which no man can master in a life
time, we may say that the common law has undeniably been 
developed to a degree of enormity. At all events it can no 
longer be reproached with narrowness. After spending a 
few years upon the present-day law of contracts, torts or 
other legal branches, the student will realise that he has 
hardly scratched the surface of those subjects; but he will 
have begun to appreciate the infinite variety of their ap
plications to the permutative phases of human affairs, and 
the unlimited flexibility of their principles which has made 
them perennially adaptable to the constantly changing con
ditions of social progress.

When, now, this immense mass of legal doctrine is com
pared with the slender body of law which the early judges 
had at their command, the contrast is almost stupendous. 
For a generation or two after the common law courts were 
instituted, their jurisprudence did not include actions for 
the breach of contracts under seal. For nearly a century 
the common law had no principle which enabled redress 
for a trespass. It was almost a hundred years afterward 
when the law of negligence appeared in rudimentary form.
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At the middle of the fourteenth century, when equitable 
jurisdiction devolved in part upon the Chancery, neither 
conversion nor the breach of a simple contract was action
able.

If all this expansion, to say nothing of what has been 
accomplished in the last four hundred years, was the work 
of the Chancery, then Equity has indeed not only reformed 
the law but virtually made it over. The first impression, 
however, is that much, if not most or all, of this develop
ment has been from within. The most reasonable hypoth
esis is that the infant system of the King’s courts contained 
a vigorous germinative principle which constantly pressed 
for growth and irresistibility impelled that system to ex
pand pari passu with the gradual accession of social needs. 
Considering these things, one will readily agree with Judge 
Story that “ It is curious to observe the progress of the 
pretensions of the courts of common law in amplifying their 
jurisdiction,” and one understands also what was meant 
by another eminent jurist when he said, “ Flexibility and 
capacity for growth and adaptation is the peculiar boast and 
excellence of the common law.”

The Effect of Equity Upon Legal Growth. In this tre
mendous expansion of the common law it is difficult to 
discern any trace of impulse or direction which is attrib
utable to the courts of equity. It is true that in quite 
modern times several doctrines of equitable origin have been 
adopted by courts of law and that some rights first de
clared in the Chancery are now recognised as warranting 
legal remedies. But the proportion of such principles to the 
whole body of the common law is very small, quite neg
ligible indeed; and it may be doubted whether for any sub
stantive element of their jurisprudence the law courts are 
indebted to the philosophy expounded by the Chancellors. 
And until two or three hundred years ago it is virtually 
impossible to detect any legal doctrine owing its origin 
to any equitable theory.

Before the epoch, about A. d . 1350, conventionally as
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sumed for the commencement of the Chancellor’s control 
over the law, the common law courts had been in opera
tion for somewhat less than two hundred years. In no two 
subsequent centuries was the legal jurisdiction so rapidly 
and so substantially enlarged, so many novel actions in
vented, so numerous and so important doctrines added to 
the judicial repertory, as in the period between the years 
1178 and 1350. Much of the legal expansion during this 
period was doubtless due to the aggressive ambition of 
kings anxious to enlarge the limits and to increase the 
emoluments of their judicial prerogatives, who were able 
to elaborate the law of the royal courts for the royal profit; 
and some of the development was made possible by the 
Statute of Westminster Second, enacted in 1285 at the 
instance and in the interest of the Crown. But even such 
stimulation could not have operated to any very material 
augmentation of the common law had not that law con
tained an inner impulse to growth and had not the judges 
been disposed to develop their jurisdiction.

In this speedy and very substantial multiplication of le
gal remedies it is fairly clear that the Chancery exerted 
no influence. During this period, indeed, the Chancery 
was not a court of equity at all, or at best the equity there 
administered was something very different from that as
sumed as having corrected the native barbarity of the com
mon law. It does not appear that any new action was ever 
framed, or the scope of any existing action enlarged, by 
pressure from the Chancellor or even upon his solicitation 
or advice. No one would suggest that the benches estab
lished, as they did successively establish, the actions of 
Covenant, Trespass and Case because of any moralising in
fluence emanating from what was then the equitable juris
diction, or that after the year 1285 the judges commenced 
and elaborated their cautious course of applying the Statute 
of Westminster to the invention of remedies for novel cases 
of negligence, deceit and other torts because the Chan- 
cry insisted that the former law was too narrow for the 
new needs of society. In the case of the Humber Ferry
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( a . D. 1348) for instance, the ruling was a very sensational 
advance upon the older law; but it does not appear that the 
court took this step upon the recommendation of any dig
nitary dispensing the equity of that day. After the middle 
of the fourteenth century, while the Chancery was enlarg
ing and consolidating its equitable jurisdiction, the law 
courts developed two important actions, Trover and As
sumpsit; but of these it may be said with assurance that 
they were not imposed upon those courts by any decrees 
in equity, nor is there any reason to suppose that the 
Chancellor ever gave himself any concern about the novel 
principles embodied in these new actions.

Indirect Influences of Equity. The most that can be 
discovered of equitable reaction upon this stage of legal 
development is a degree of indirect influence which af
fected two actions. In Ejectment the judgment at law 
awarded the successful plaintiff only damages for the dis
seisin. The Chancery, during the fifteenth century, began 
to decree that such a plaintiff should be reinstated in the 
posesssion of the premises. The law courts, disliking the 
implied reproach of their incomplete remedy, resolved to 
enlarge the judgment by a clause that the plaintiff recover 
his term (1499). Also in the course of the same century, 
the Chancellor assumed authority to compel the specific per
formance of some simple contracts, those whereby the de
linquent party had obtained something of value at the ex
pense of the other. The judges were unwilling to miss the 
emoluments which might be had by attracting that kind of 
business to their own courts. The bar was therefore ad
monished to consider the possibility of applying the action 
of assumpsit to such cases; and it thus came about that in 
the year 1504 the King’s Bench repudiated the principle, 
steadfastly maintained in English law for more than three 
hundred years, that a parol promise was not ground of 
an action, and public opinion was shocked by the ruling 
that a broken promise was a tort for which damages might 
be recovered.



COMMENTS ON THE RESTATEMENT OF 
THE LAW  OF AGENCY 

By BASIL H. POLLITT 
Part III*

RESTATEMENT Number Four involves a problem 
- somewhat similar to that of R e s t a t e m e n t  Number 

Three, i. e., the extent to which the liability of the prin
cipal is affected by contracts entered into by his agent. As 
is proper, the R e s t a t e m e n t  starts with definitions. It first 
defines a disclosed principal1 This is the usual type of case 
and needs no illustration. The R e s t a t e m e n t  next defines 
what it calls a partially disclosed principal.* 1 2 It would ap
pear that a partially disclosed principal is what was for
merly termed an “ unnamed principal” . The leading case 
in New Jersey on the unnamed principal is Solomon v. N. J. 
Indemnity Company.3

Comment (b) to Section 370 states the rule that the 
fact that the existence of a principal is made known by the 
agent in violation of the instructions of the principal, does 
not affect the fact that he is a partially disclosed principal. 
This rule is law in New Jersey.4 The last sentence of Com

* Part I appeared in (1929) 17 Georgetown Law Journal 177, 
and Part II in (1929) 17 Georgetown Law Journal 283. These 
Comments are in respect to the Restatement of A gency (A m . L. 
Inst.).

1 Section 369: “ A principal is a disclosed principal when, at the 
time of making the contract in question, the other party to it knows 
or has reason to know that a principal exists and also who he is.”

1 Section 370: “ A principal is a partially disclosed principal, when, 
at the time of making the contract in question, the other party to it 
knows or has reason to know that a principal exists but does not 
know or have reason to know who he is.”

3 94 N. J. L. 318, 110 Atl. 813 (1920). This case will be stated more 
fully infra.

* Perth Amboy Man. Co. v. Condit & Bowles, 21 N. J. L. 659 (1847): 
“ I conclude that he purchased for it and for its benefit, and that the 
same result is reached, either with or without the interlineation 
repudiated by Mr. Maurice as not in the copy shown to him—‘that 
all purchases of materials, etc., should be made by him in his own 
name, and not in the name of the company’. A principal cannot void

327
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ment (c) to Section 370 3 * 5 may not be law in New Jersey.
The R e s t a t e m e n t  defines, last of all, an undisclosed 

principal.6 7 8 * * 11 Whether or not a person is an undisclosed prin
cipal usually is more a matter of fact than a theory, so we 
will look to the cases hereafter mentioned, for the develop
ment of this definition.

Creation of Liability By Authorized Acts
We now come to the question of the liability of the dis

closed or partially disclosed principal. The general rule is

his legal liabilities by directions to his agent to keep the purpose of 
his purchases a secret.”  For a case where the agent sold in his own
name, without any authority from his principal so to sell, see Bern- 
house v. Abbott, 45 N. J. L. 531 (1883).

5 “ If the manifestation of the agent is ambiguous and the third 
person is reasonably mistaken as to the person for whom the agent 
acts, there is no contract with the principal as a partially disclosed 
principal.”  Cf. Lambert v. Metropolitan Savings & Loan Assn., 65 
N. J. L. 79, 46 Atl. 766 (1900), wherein it was held that: “ When a 
person who is the authorized agent of A and also of B makes, as 
agent of B a contract with C and C is allowed to believe, to the knowl
edge of the agent, that his contract is with A, and C pays a consid
eration to the agent under that belief, he can enforce the contract 
against A.”

° Section 371: “ A principal is an undisclosed principal when, at 
the time of making the contract in question, the other party to it 
does not know or have reason to know that a principal exists.”

7 “ A disclosed or partially disclosed principal becomes liable upon 
any contract made by an agent acting within his authority if made in 
proper form and with the understanding that the principal is a 
party.”

8 See Shotwell v. M’Known, 5 N. J. L. 828 (1820); Tuttle v. Execu
tors of Ayers, S' N. J. L. 682 (1810); Thompson v. Choteau & Valle, 12
Mo. 488 (1849), Keedy’s Cases on A gency, 123; Andrews v. Estes,
11 Me. 267 (1834), Keedy’s Cases on A gency, 124. Cf. Camden Fire 
Ins. Assn. v. Jones, 53 N. J. L. 189, 21 Atl. 458 (1891) : “ It being 
an undisputed fact in the case that the defendant company did not 
act on the ground of a supposed agency, but on the belief that the 
signature was that of Mrs. Jones, it was not therefore misled by 
any act of the principal in holding Belisle out as her agent. Never
theless, if Belisle was really authorized to sign Mrs. Jones’ name, 
the transfer would be valid, although the company expected to get 
the signature of the principal.”
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stated in Section 372.7 A number of cases, of course, illus
trate this rule in every state.8

Section 373 deals with incidental contracts.9 A good case 
illustrating this well-settled rule is Kelly v. Jersey City 
Water Supply,10 wherein it was held that the right of a 
general manager to employ men in the erection of a res
ervoir to be made for a water works company, gave him 
incidentally the right to fix the wages of the men so em
ployed.

Having stated the general rule as to contracts made by 
the agent of a disclosed principal or partially disclosed prin
cipal, the Reporter turns to authorized representations.11 
This section, of course, is basic law, and perhaps as good 
a case as any illustrating the rule in New Jersey, is Doyle 
v. Loft, In c1- -  Authorized representations are very fre
quently confused with warranties.9 10 11 * 13 The difference would

9 “ The liability of a disclosed or partially disclosed principal upon 
contracts extends to all usual or reasonably necessary contracts and 
terms, the making of jvhich is within the authority of the agent as 
incidental to the main contract.”

10 75 N. J. L. 734, 67 Atl. 108 (1907).
11 Section 374: “ A  disclosed or partially disclosed principal is liable 

for authorized representations of an agent made as a part of a con
tract to which the principal is a party as if made by himself, * *

la 98 N. J. L. 516, 120 Atl. 2 (1923): “ Lastly, it is urged and argued 
that it was error to admit proof of plaintiffs’ conversations with 
Geiser. This contention is manifestly untenable. The conversations 
with Geiser, and which were objected to, were in relation to negotia
tions between him and plaintiffs for the sale to them of defendant’s 
candy. The manager having been employed for the very purpose of 
making sales, what was said by him in the ordinary course of con
ducting business affairs, as this appears to have been, and within 
his apparent authority as a manager in full charge, in order to induce 
the plaintiffs to buy in larger quantities, was binding upon his 
principal, and therefore may be properly received in evidence.”  Lam
bert v. Metropolitan Savings & Loan Assn., supra note 5: The law 
as given to the jury was in accordance with the well-settled rule that 
representations made by an agent, accompanying a contract entered 
into with him, affect the principal, as part of the contract.”

“ Instance: Fulwiler v. Lawrence, 7 S. W. (2d) 636, (Tex. Civ. 
App. 1928), interestingly discussed in Note (1929) 24 III. L. Rev. 240.
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appear to be that, whereas a warranty is a separate col
lateral contract, the representation is part and parcel of 
the original contract.

An agent’s manifestation as to the parties meant to be 
contractually bound, may, of course, determine the prin
cipal’s liability.14 A third party contracting with the prin
cipal may also demand the personal credit of the agent.15 
If the principal be disclosed, the inference of law is that 
the agent is not meant to be made liable;16 but the infer
ence is different when the principal is only a partially dis
closed one.17

Section 377 brings us back to the case of Solomon v. New 
Jersey Indemnity Company.18 Here an insurance policy 
was signed, “ New Jersey Indemnity Company, Attorney- 
in-Fact, X ,  President,”  but no principal was named in the

14 Section 375: “ If an agent of a disclosed or partially disclosed 
principal makes a contract with a third person within his authority, 
the liability of the principal depends upon the agreement between the 
agent and the third person as to the parties to the transaction.”  
Closely related to this rule is the problem of how the agent should 
execute his authority which problem the Reporter has not yet taken 
up.

15 Illustration 1, p. 19 of the Restatement. Jones v. Gould, 200 
N. Y. 18 (1910): “ The theory on which the respondents prevailed by 
law, is that the only charge stated in the complaint against the defend
ants is that acting as agents for a known principal, they incurred 
the liability stated in the complaint. Of course, the contracts of an 
authorized agent acting on behalf of a known principal, do not impose 
a personal liability upon the agent. But an agent, though he he known 
to be such, may pledge his personal credit, for the party with whom, 
he contracts may require it, and he himself may see fit to assume the 
obligation.”  See futher Sadler v. Young, 78 N. J. L. 594, 75 Atl. 890 
(1910).

10 Ferris v. Kilmer, 48 N. Y. 300 (1872); Tuttle v. Ajres and 
Shotwell v. M’Kown, both supra note 8. Restatement, § 376.

17 Section 377: “ (1) If an agent of a partially disclosed principal 
makes a contract within his authority, the principal becomes a party 
to the transaction unless it is agreed otherwise. (2) There is an 
inference that the principal and agent become parties to the contract.”

18 Supra note 3.
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policy, and the Attorney-in-Fact who had signed the policy 
was held liable thereon.

Professor Powell states this rule as follows, in T if f a n y  
on  A g e n c y , (2nd Ed.) 273:

“ If, when the contract was negotiated, T knew A represented 
some principal, but did not know the identity of the principal, 
the weight of authority, including New York, permits T to hold 
A in this case. Many contracts made by agents do not contain 
the name of the principal.”

Quite often a contract is drawn up by an agent without 
any mention being made of the principal’s name, although 
the third party is fully aware of the existence and/or iden
tity of the principal, for whom the agent is acting. The 
rule covering this problem is stated in Section 378.19 
Whether or not the rule of this section is law in New Jer
sey, will be discussed later in this article, in connection with 
the rule of Higgins v. Senior.20

Tf the terms of the contract exclude the principal as a 
party, parol evidence is inadmissible to show that he is a 
party; if the integrated contract by its terms makes the 
principal a party, parol evidence is not admissible to show 
that it was agreed that he should not become a party.21 22 23 
A leading case on parol evidence generally in New Jersey is

10 “ A disclosed or partially disclosed principal is liable upon a con
tract in writing made on his account, if not negotiable nor sealed, 
although it purports to be the contract of the agent, unless the prin
cipal is excluded as a party by the terms of the instrument or the 
agreement of the parties.”

20 8 M. & W. 834 (1841).
21 Restatement, § 379.
22 44 N. J. L. 331 (1882) : “ The rule of evidence that, where parties 

have put their contract in writing, the written contract shall be the 
only evidence of the contract as finally concluded, and that oral testi
mony of what was said or done during the negotiations, will not be 
admitted either to contradict the written contract or to supply terms 
with respect to which the writing is silent, is designed to enable the 
parties to make their written contracts the only evidence of their 
undertakings, and to protect themselves from the hazard of uncertain 
oral testimony with respect to their engagements, and is a rule indis
pensable to the security of contracting parties.”

23 20 N. J. L. 425 (1845); rev’d 21 N. J. L. 683 (1847).
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Naumberg v. Young.-2 A leading case on the point expressly 
involved in Section 379, is Kean v. Davis.23 As this case 
deals with negotiable instruments, it will be referred to 
again later on.

Section 380 24 states the familiar rule of the old case of 
Stinchfield v. Little.23 A number of New Jersey cases illus
trate this doctrine.26 Of course, if the seal be surplusage, 
then the rule of Section 380 does not apply.27

Section 381 28 brings up again the problem, yet to be 
solved by the R e s t a t e m e n t , of how the agent should ex
ecute his authority. His endeavor, of course, should be 
so to execute the instrument as to bind his principal with
out binding himself. In Shotwell v. M’Kovm 29 a note was 
executed as follows: “ Rahway, July 30, 1816. Dolls. 
113.01. Three months after date the Patent Cloth Man
ufacturing Company promise to pay William Frazee or or
der, at their manufactory, one hundred and thirteen 1-100 14 15 * * 18

14 “ A disclosed or partially disclosed principal is not liable upon a 
sealed contract unless he appears upon the instrument to be a party 
to it.”

151 Greenl. 231 (Me. 1821), Keedy’s Cases on A gency, 96.
14 Sheldon v. Dunlap, 16 N. J. L. 245 (1837); Loeb v. Barris, 50 

N. J. L. 382, 13 Atl. 602 (1888) : “ . . when a contract is made by 
deed under seal, on technical grounds no one but a party to the deed 
is liable to be sued upon it; and therefore, if made by an agent or 
attorney, it must be made in the name of the principal, in order that 
he may be a party; otherwise he is not bound by it.” “ It is also held 
to be an inflexible rule that if a deed be inter partes, that is, on the 
face of it expressly describe and denote who are the parties to it, a 
third person not named as a party, though the contract purports to 
be made for his sole advantage, cannot sue thereon. 1 Chit. PL 3.”

"Illustration 1, p. 27, Restatement No. 4: “ A, acting for P, sells 
goods to T and simultaneously delivers to T a bill of sale for such 
goods, signing it with his own name only and affixing a seal. P is a 
party to the transaction.” Long v. Hartwell, 34 N. J. L. 116 (1870).

18 “ A disclosed or partially disclosed principal is not liable upon 
a negotiable instrument unless he appears by its terms to be a 
promisor.”

”  Supra note 8.
*° 54 N. J. L. 208, 23 Atl. 853 (1892).
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dollars, with interest, value rec’d., without defalcation or 
discount. William Shotwell, agent.” The Court said:

“ Shotwell is not answerable in his individual capacity for this 
money. The agent is not answerable for the principal. The 
assignee must look to the company.”

In Reeve v. First National Bank of Glassboro 30, the note 
was on the following terms: “ Glasboro, N. J., Dec. 18, 
1890. $97 70-100. Three months after date we promise
to pay to the order of Thos. Reeve, at the First National 
Bank of Glassboro, ninety-seven and 70-100 dollars, with
out defalcation, value received. Warrick Glass-Works. 
J. Price Warrick, Pres.” The court held that the note was 11

11 “ We are of the opinion that the refusal to nonsuit was correct. 
The note was that of the Warrick Glass Works alone. The demand 
of payment was properly made upon the corporation only. The cases 
in which the liability of parties to paper similar to this is determined 
are not uniform in their results. Indeed, great contrariety of views 
can be found in the decisions upon this question. A detailed examina
tion of those cases would not result in much profit. The result of the 
best-considered decisions is this: Where nothing appears in the body 
of a note to indicate the maker, and the note is signed by a corporate 
name, under which name apears the name of an officer of the company, 
with his corporate official title affixed thereto, in such case the note 
is taken conclusively to be that of the corporation.”

8317 Georgetown Law  Journal 283, 297.
83 “ For the purpose of satisfying the provisions of statute require- 

ing a note or memorandum to be signed by the party to be charged or 
by his agent, a memorandum signed by the agent without indicating 
the existence or identity of the principal is sufficient to charge the 
principal.”

84 Supra note 20. “ There is no doubt that where such an agreement 
is made, it is competent to show that one or both of the contracting 
parties were agents for other persons, and acted as such agents in 
making the contract, so as to give the benefit of the contract on the 
one hand to, and charge with liability on the other, the unnamed 
principals; and this, whether the agreement be or be not required to 
be in writing by the statute of frauds; and this evidence in no way 
contradicts the written agreement. It does not deny that it is binding 
on those whom, on the face of it, it purports to bind, but shows that 
it also binds another, by reason that the act of the agent, in signing 
the agreement, in pursuance of his authority, is in law the act of the 
principal.”
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that of the Warrick Glass Works and not that of the Pres
ident individually.31 The case of Kean v. Davis is stated in 
detail in Part II of this series of articles.32

Section 382, relating to satisfying the Statute of Frauds, 
brings us to a very perplexing problem.33 The basis of 
the rule of the R e s t a t e m e n t  would appear to be the dic
tum of Baron Parke in Higgins v. Senior.3* Higgins v. 
Senior was followed by the Supreme Court of New Jersey 
in Smith v. Felter.35 But it is doubtful, to say the least, 
whether this case involved the Statute of Frauds. Higgins 
v. Senior was also approved in Borcherling v. Katz;36 but 
this, in turn, was dictum. The question again came before 
the courts of New Jersey in the leading case of Schenck v. 
Spring Lake Beach Improvement Co.*' This case involved 
the right of specific performance against a principal who 
was not shown to be a party by the terms of the memo
randum drawn up to satisfy the statute of frauds. The 
holding of the case actually is that a third party cannot sue

“ 63 N. J. L. 30, 42 Atl. 1053 (1899): “ Where an agreement in 
■writing (not under seal) is made it is competent to show that one 
or both of the contracting parties were agents for other persons, and 
acted as such agents in making the contract on the one hand, or to 
charge them -with liability on the other.”  (Official Syllabus).

” 37 N. J. Eq. 150 (1883).
17 47 N. J. Eq. 44, 19 Atl. 881 (1890).
”  “ 1. The rule laid down in Higgins v. Senior, that a person not 

a party to a written contract may be shown to be a party by oral evi
dence, has never been adopted by the courts of New Jersey.

2. A written contract, which is free from ambiguity and perfect in 
itself, and not the product of fraud or the result of mistake, and which 
has not been changed by a subsequent contract, cannot be changed, 
varied or contradicted by parol evidence.

3. A writing, to be entitled to be considered a compliance with that 
provision of the statute of frauds which requires that a contract for 
the sale of land shall be in writing, must contain all the essential 
terms of the bargain, expressed with such certainty that they may 
be ascertained from the writing itself, without the aid of oral evi
dence.

4. In such a case, parol evidence is inadmissible to show who the 
vendor or the vendee is, the subject of the contract, the price to be 
paid, or the terms of credit.”
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in specific performance, a real principal on a written con
tract made with the agent, apparently acting in his own be
half, where the contract falls within the provisions of the 
statute of frauds. The syllabus of the case, however, at
tempts to lay down a much broader rule.38 The Schenck 
case has been followed in all the later New Jersey cases 
involving specific performance.39 The conclusion must 
therefore be reached that Section 382 of the R e s t a t e m e n t  
is not law in New Jersey— at least in cases involving the 
right of specific performance. To all intents and purposes, 
there is no principal, so far as the rights of third parties 
are concerned.

But it is not without a struggle that the courts have 
finally laid down this rule for the jurisdiction which we are 
studying intensively. A distinguished jurist, Vice-Chan
cellor Merrit Lane, now a leader of the New Jersey Bar, 
said in an action 40 involving specific performance:

“ A contract of sale, not being under seal, the real parties in 
interest may be shown. Babcock v. Stobbe” (reported at the end 
of Simson v. Klipstein).

In the Babcock case, it appears that one or both parties 
executed the contract of sale through agents, and that the 
fact was known, at least with respect to the defendant ven
dor. The court treated the seal as surplusage and appar
ently looked with disfavor upon the Spring Lake case. Vice- 
Chancellor Lane, however, was reversed on other grounds 
by the Court of Errors & Appeals.41

The contrary rule appears to prevail in the State of New 
York.42 The writer hopes, at a later date, to write more

”  See for example, Shinn v. Smiley, 122 Atl. 531 (not reported
elsewhere, 1922); Randolph v. General Investor’s Co., 97 N. J. Eq. 
493, 128 Atl. 156 (1922); Davimos v. Green, 83 N. J. Eq. 229, 92 Atl. 
96 (1914). See generally, 27 C. J. 276.

40 Simson v. Klipstein, 88 N. J. Eq. 229, 102 Atl. 242 (1917).
41 89 N. J. Eq. 543, 105 Atl. 218.
42 Byrne v. McDonough, 186 N. Y. S. 807 (1921); Keedy’s Cases 

on A gency, 559, decided by the able judge, Mr. Justice Cropsey, and 
affirmed on the opinion below in 188 N.Y.S. 913 (1921).

42 Supra note 37.
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fully and exhaustively on the question as to whether the 
rule of Section 382 really states the law of the various 
American jurisdictions. An interesting fact to notice, show
ing the variance of the judicial mind, is that Vice-Chan
cellor Van Fleet, who decided Borcherling v. Katz,*3 also 
decided the Spring Lake case.

Creation of Liability By Unauthorized Acts

Section 383 takes up the question of apparent authority. 
The New Jersey courts are fond of quoting the case of Law 
v. Stokes on this point.* 44 Query: Is apparent authority 
based on an estoppel or on the objective theory of contract? 
See Professor Seavey’s article in the February, 1930, num
ber of the A m e r ic a n  B ar  A ssociation  J o u r n a l , page 117:

“ However, in the vast number of cases in which an agent has 
been appointed to a position in which the scope of the duties is 
known, there is little difficulty in finding that the third person 
should have recourse against the principal if the agent, acting 
contrary to the specific directions of the principal, does some
thing which the third person believes to be what the principal 
has directed him to do. This is usually described as a situa
tion in which the agent has apparent authority. Our first diffi
culty came in ascertaining the basis of apparent authority. 
Is the principal liable because the third person has acted in re
liance upon the appearance of authority? Or is the principal

“ 32 N. J. L. 249 (1867). Herein the Court said: “ A principal is 
bound by the acts of his agent within the authority he has actually 
given him, which includes not only the precise act which he expressly
authorizes him to do, but also whatever usually belongs to the doing of 
it, or is necessary to its performance. Beyond that, he is liable for the 
acts of the agent within the appearance of authority which the princ
ipal himself knowingly permits the agent to assume, or which he 
holds the agent out to the public as possessing. For the acts of his 
agent, within his express authority, the principal is liable, because 
the act of the agent is the act of the principal. For the acts of the 
agent, within the scope of the authority he holds the agent out as hav
ing or knowingly permits him to assume, the principal is made respons
ible, because to permit him to dispute the authority of the agent in 
such cases, would be to enable him to commit a fraud upon innocent 
persons. In whichever way the liability of the principal is established, 
it must flow from the act of the principal . And when established, 
it cannot, on the one hand, be qualified by the secret instructions of 
the principal, nor, on the other hand, be enlarged by the unauthorized 
representations of the agent.”
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a party to a contract in which we have the ordinary elements 
of a manifestation of assent by the principal and the third per
son? Looked at in the first way, the principal Is liable because 
he has misrepresented the facts, having misrepresented to the 
third person that the agent has principal’s consent. This method 
of approach involved us in the consideration of the doctrine 
of estoppel. Under this view the principal did not in fact enter 
into a contract, but may not show the true facts because his 
conduct has misled the third person. If this is true it would 
seem to follow that although the principal may be held upon the 
transaction because of his misrepresentation, the principal can
not hold the other party. It would also seem to follow that 
the mere making of a contract by the third person with the 
agent who is unauthorized but appears to be authorized, would 
not of itself be such a change of position as would subject the 
principal to liability on any basis of estoppel.
“ Upon both of these points there is a great dearth of direct 
authority. No cases, so far as I know, have raised the question 
as to whether the principal may sue the third person under 
such circumstances and very few cases have specifically dealt 
with the necessity of a change of position by the third person in 
order to enable him to bring suit against the principal. In this 
situation the Agency group had recourse to the underlying prin
ciples which we believed had been worked out in connection 
with contracts. If one party inadvertently makes an offer to 
another which is accepted, unless there are equitable considera
tions for the rescission of the transaction, the contract exists 
in the terms stated by the offeror and not as he meant to state 
them. Although originally this may have been based upon con
sideration of equitable estoppel, the convenience of the mercan
tile world has long since demanded that the transaction be 
considered as a contract irrespective of whether the offeree has 
changed his position after entering into the transaction. The 
same consideration applies in the Agency situation. The prin
cipal may be said to have made an offer to the third person by 
manifesting to him that the agent has been authorized to ex
press his assent in a certain manner. This offer the third person 
accepts by dealing with the agent in accordance with the ap
pearance of authority which the agent has. It would seem to 
follow therefore that there is real contract in any case where, 
although the agent disobeys the orders of his principal, the 
third person, because of conduct for which the principal is 
responsible, reasonably believes that the agent is authorized.”

Section 284 raises another very interesting question, to 
wit, that of secret instructions.45 This section was un
doubtedly prepared by the Reporter and his advisors, under 
the influence of the rule laid down in the leading case of

45 “ A disclosed or partially disclosed principal authorizing an agent 
to make a contract, but imposing upon him limitations as to incidental 
terms not intended to be revealed, is subject to liability upon a con
tract made in violation of such limitations, with a third person who 
does not know or have reason to know of them.”
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Hatch v. Taylor.*6 It is often said that secret instructions 
are not binding on a third party dealing with a general 
agent;* 47 and from this rule many members of the bar have 
deduced the converse proposition, viz., that secret instruc
tions are only binding on a third party when dealing with 
a special agent. In fact, it is confidently asserted that 90% 
of the Bar of New Jersey entertain this view. The text 
book writers and other authorities adhere, on the other 
hand, to the rule laid down in Hatch v. Taylor:

“ From this reasoning we deduce the general principle, that 
where private instructions are given to a special agent, res
pecting the mode and manner of executing his agency, intended 
to be kept secret, and not communicated to those with whom 
he may deal, such instructions are not to be regarded as limi
tations upon his authority; and notwithstanding he disregards 
them, his act, if otherwise within the scope of his agency, will 
be valid and bind his employer.”

Query. Is Hatch v. Taylor really law in New Jersey?48 
Another idea very prevalent in the profession is reflected 
by Section 385.49 Both members of the Bar and students

“  10 N. H. 538 (1840).
47 Butler v. Maples, 9 Wall. 766 (1869); Insurance Co. v. McCain, 

96 U. S. 84, 24 L. ed. 653 (1877).
48 See Schloss-Sheffield Steel & Iron Co. v. Aetna Life Ins. Co., 74 

N. J. Eq. 635, 70 Atl. 380 (1908): “ On the other hand (although this 
is not in the ordinary commercial sense), a person is sometimes said 
to be a special agent whose authority, although it extends to do acts 
generally in a particular business or employment, is yet qualified and 
restrained by limitations, conditions and instructions of a special na
ture. In such cases the agent is deemed, as to persons dealing with 
him in ignorance of such special limitations, to be a general agent; 
although, as between himself and his principal, he may be deemed 
a special agent.” Cooley v. Perrine, 41 N. J. L. 322 (1879) : “ Such 
agencies, i. e. general ones, extend, it is said, to whatever is fairly 
included among the dealings of that branch of business in which 
the agent is employed. But their scope arises not out of the instruc
tions given, but out of those implied powers which the law confers, 
even in spite of instructions, because of which these are often called 
implied agencies in contra-distinction from special agencies, which 
are express.”  See also Law v. Stokes, quoted supra note 44.

48 “ A general agent for a disclosed or partially disclosed principal 
authorized to conduct transactions subjects his principal to liability
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of law are prone to stress the distinction between the au
thority of a general agent and that of a special one. Thus, 
it is commonly said that one deals at his peril with a special 
agent; but this is not so with respect to a general agent.50 
The writer personally does not agree with this rule. It is 
his belief that one deals fully as much at his peril with a 
general agent as with a special agent. The problem is re
ferred to in Part I of this series of articles.51 With reluc
tance, therefore, the writer respectfully defers to the weight 
of authority.

for acts done on his account and usual or necessary in such transac
tion, if, although they are forbidden by the principal, the other party 
reasonably believes that the agent is authorized to do them.”

60 Butler v. Maples, supra note 47: “ They were instructed that, in 
cases of special agency, one who deals with the agent must inquire 
into the extent of his authority, but that a principal is bound by all 
that his general agent had done within the scope of the business in 
which he was employed, and this, though the agent may have violated 
special or secret instructions given him, but not disclosed to the party 
with whom the agent deals. Surely this was correct, and it was 
applicable to the evidence in the case.”  Strauss v. Rabe, 97 N. J. 
Eq. 208, 127 Atl. 188 (1925): “ The acts of a special agent do not 
bind his principal unless the former’s authority is strictly pursued, 
and those who deal with such an agent are charged with notice 
of the extent of such authority.”  Gilbert v. Deshon, 107 N. Y. 324, 
14 N. E. 318 (1887) ; Lowenstein v. Lombard, Ayres & Co., 164 N. Y. 
324, 58 N. E. 44 (1900); Schloss-Sheffield Steel & Iron Co. v. Aetna 
Life Ins. Co., supra note 48; Cooley v. Perrine, supra note 48; Mussey 
v. Beecher, 3 Cush. 511 (Mass. 1849) : “ It is often said, indeed, that 
one is bound by the acts of a general agent, though done against 
his instructions. This is because the acts are within the scope of 
his authority; and the violation of his instructions, in the execution 
of such authority, is a matter solely between himself and his prin
cipal, which cannot affect a stranger dealing with him without ex
press notice.”

61 (1929) 17 Georgetown Law Journal, 177, 181. See also Seavey 
in 16 A. B. A. J. 117:
“ The rule was limited to the situation in which the agent was a gen
eral agent. This was done not because of any desire to perpetuate 
what a great many consider the useless distinction between the gen
eral and the special agent, but because it was the desire of the 
Restatement to keep so far as possible to the decided cases. We 
might have disregarded the large number of statements in the reports 
that there is a distinct difference between general and special agents; 
but no case could be found in which the principal of an agent au-
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In some instances a principal may become liable for the 
agent’s unauthorized representations.52 Thus, in Campbell 
v. Xichols,M the owner of a note that had never been trans
ferred for value, was held to be bound by the statement of 
his agent to procure money on it, that it had been given for 
value received, eta., this on the theory of estoppel. It is to 
be noted that the suit was on the note itself. The court 
said:

“Although this doctrine, rir., that of estoppel in pais, is ad
mittedly of modern origin, it is nevertheless, now firmly es
tablished in both English and American jurisprudence; and, 
indeed, looking at it with the eye of legal science, it will 
be found to be nothing more than the natural extension, over 
an emergent class of cases, of those ancient maxims, that 
a party is not permitted in a court of justice to set up his 
own depravity as a defence to a civil action, or that no one 
can, to the prejudice of another, take advantage of his own 
wrong. In the present instance the defendants, by their 
agent, made a statement which was of importance with re
gard to this note at the time of its acquisition; the person 
receiving such statement took the note and paid his money, 
relying on its truth: the question is. can the defendants, in a 
suit of such transaction, interpose as a defence the falsity of 
the information thus communicated and thus acted upon?”

Suppose the principal directs the agent to conceal his 
(the former’s) existence. Does the contract of the disobe
dient agent who disclosed the principal’s existence to the 
third party, bind the principal? This is the problem of 
Section 38T.54 The answer is that the principal is neverthe-

t'norized to conduct only one transaction has been held liable merely 
because the agent did something which his type of agent ordinarily 
does. It may be that the distinction between the general and special 
agent is one that will be outgrown. If so, there is nothing in the 
Restatement which precludes the rule stated therein as applying to 
general agents, from also being applied to the conduct of a special 
agent.”

”  Section 386: “Except as to statements in relation to his author
ity. an agent for a disclosed or partially disclosed principal subjects 
such principal to liability for unauthorized representations made in
cidental to authorized contracts if true representations as to the same 
matter are within the authority or apparent authority of the agent, 
unless the other party knows or has reason to know that the repre
sentations are untrue or unauthorized.”

” 33 N. J. L. 81 (1868).
“  “A disclosed or partially disclosed principal who directs an agent
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less bound.* 55
It frequently happens that the agent, in his zeal or care

lessness, makes a contract containing terms beyond the 
authority given to him, as well as terms authorized. Does 
this contract thus made, bind the principal, either in whole 
or in part? 56 The New Jersey rule on this point follows 
that of the R e s t a t e m e n t .57

The question of the agent’s motive, or whether the ben
efit runs to the principal or the agent, plays an important 
part in determining the extent of the principal’s liability, 
if any, on the agent’s contract. The drift of the recent 
decisions is against making such a distinction and thereby 
creating non-liability.58 The leading case on this point is, 
of course, Harnbro v. Burnand,59 the rule of which is as 
follows: Where an agent, in contracting on behalf of the 
principal, has acted within the terms of a written authority

to make a contract in the principal’s name, is liable upon such con
tract if the agent makes it in his own name unless the principal is 
excluded from it by its form or terms. If he directs the agent to 
make a contract in the agent’s name, concealing the existence or 
identity of the principal, the principal is liable upon such contract, 
although the agent discloses the existence or identity of the principal 
or makes the contract in his name.”

55 Perth Amboy Man. Co. v. Condit & Bowles, supra note 4.
"Section 388: “ If an agent having the power to bind a disclosed 

or partially disclosed principal by certain terms in a contract, makes 
a contract including such terms and also other terms which are 
beyond the power which he has to bind the principal, the principal 
is not liable either upon the contract as made or the contract with 
the additional terms omitted.”

67 Analagously, the facts of the case making it one of an unau
thorized alteration— The National Iron Armor Co. v. Bruner & 
Baxter, 19 N. J. Eq. 331 (1868) ; Clark v. Carpenter, 19 N. J. Eq. 
328 (1868).

68 Section 389: “ A disclosed or partially disclosed principal is 
liable upon a contract purported to be made on his account by an 
agent authorized to make it for the principal’s benefit, although the 
agent acts for his own or other improper purpose, unless the other 
party has reason to know that the agent is not acting for the prin
cipal’s benefit.”

“ 2 K. B. D. 10 (1904). See (1903) 17 Harv. L. Rev. 56.
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given to him by the principal, but the existence of which 
was not known to the third party to the contract, the prin
cipal cannot, if the third party has acted bona fide, repu
diate liability on the contract on the ground that the agent, 
in making it, acted in his own interests and not in those of 
his principal. Was Hambro v. Burnand limited by the re
cent case of Reckitt v. Barnett, Pembroke & Slater, Ltd?60 
In this case the plaintiff gave Mr. Woodhouse, later Lord

*® (1928) K. B. 244, 97 L. J. K. B. 407: rev’d by the House of Lords 
in 45 T. L. R. 36 (1928), and commented on in the following Law 
Reviews— in most of them at considerable length: Note (1928) 44 
Rev. 406; (1928) 38 T ale L. J. 254; (1928) 42 Harv. L. Rev. 270; 
Note (1928) 77 U. of Pa. L. Rev. 271, (1929) 45 L. 2 Q. Rev. 6.

The Law Quarterly Review originally disapproved of the decision 
cf the Court of Appeal:

“ There would seem to be an obvious distinction between a bank 
collecting a cheque for its customer and a creditor who receives 
from his debtor in payment of his own debt a cheque drawn on 
the funds of the debtor’s principal.”

The Yale Law Journal also disapproves:

“ The court’s discussion in the instant case of the question of 
‘authority’ or ‘apparent authority’ does not seem to bring out 
that question clearly. An agent is undoubtedly not privileged 
to make presents to himself. See Mechem, Agency (2nd ed. 
1914) 740. The real issue then would seem to be whether, on 
the facts, the defendants could reasonably assume that the 
agent required a Rolls-Royce in his capacity as agent.”

The Harvard Law Review disapproves:

“ Indeed, the circumstances seem clearly to have put T on in
quiry as to the scope of A ’s authority.”

But the Pennsylvania Law Review approves with much vigor:

“ The Reckitt case follows immediately from Hambro v. Burnand. 
In the latter case also the agent’s motive was adverse to the 
principal’s interest. But the court did not confine itself to 
the narrow statement that the agent’s motive is immaterial, 
although that is mentioned. It expresses the broader doctrine, 
that the objective appearance of the authority, even though it 
was not manifest to the third person and so was not relied on 
by him, is determinative of the principal’s liability.”

The decision of the House of Lords is approved in 45 Law Quarterly
Review, 6:
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Terrington, a power of attorney to transact a large number 
of kinds of business. There was no specific power to draw 
cheques, and some question was raised by the plaintiff’s 
bank. He thereupon wrote a letter to the bank, reading 
in part, “ Please note that I wish the power to cover the 
drawing of cheques upon you by Mr. Woodhouse without 
restriction.” Thereafter Lord Terrington bought a Rolls- 
Royce car in his own name from the defendants on a hire- 
purchase agreement, and paid the second installment on it 
by a cheque for £200 signed “ Sir Harold Reckitt, Bart., by 
Terrington, his attorney” . Later the plaintiff discovered 
that Lord Terrington had been defrauding him, and sued 
the defendant for the £200.

The last sentence of Comment ( c )61 to Section 389 of 
the R e s t a t e m e n t  is obviously the case of Empire Trust Co. 
v. Cahan,62 Of course, if a third party knows, or has the 
equivalent of actual knowledge, of the limitation upon the 
agent’s authority, he cannot hold the principal liable on 
the contract made with the agent who has gone beyond his 
powers.63

“ The House of Lords placed the facts of the case in their 
proper perspective by pointing out that the power of attorney 
and letter to the bankers when read together showed that the 
whole authority conferred on the attorney was expressly lim
ited, and that the words, ‘without restriction’ were intended 
solely to cover the drawing of cheques so as to protect the 
bankers. Even if these words were to be construed in their 
widest sense as applicable to considerations other than that 
of the amount of the cheques, no authority was thereby given 
to the attorney to use the cheques for his own purposes, because 
the drawing of a cheque is one thing and the issue of it another. 
The act which was challenged was not the drawing of the 
cheque, but the handing over of it in payment of the attorney’s 
private debt.”

81 “ But the bank upon which such check is drawn is not, from the 
fact that the check is drawn payable to the agent’s own order, put 
upon inquiry, nor is a bank which accepts for deposit to the private 
account of the agent a check indorsed by such agent, put upon in
quiry either as to the authority of the agent to draw checks for his 
own purpose, or to deposit such checks to his own account, or of the 
intent of the agent to misappropriate the funds.”

82 274 U. S. 473, 47 Sup. Ct. 661, 71 L. ed. 1158 (1927) ; commented 
on in (1927) 37 Y ale L. J. 115; (1927) 1 St. John ’s L. Rev. 213.
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The rule is even stricter where the limitation is created 
by a written grant of authority.64

It is a well known doctrine that one cannot ordinarily 
rely on the agent’s own statement as to the existence or 
extent of his authority, and that if one does rely, he does so 
at his peril.65

“  Section 390: “If a third person has knowledge or reason to know 
or receives notice of a limitation of the agent’s authority, he cannot 
subject the principal to liability upon a transaction with an agent 
in violation of such limitation.” Scherer v. Post Office Bldg. & Loan 
Assn., 91 N. J. L. 666, 103 AtL 202 (1918): “The plaintiff was a 
member of the association bound by its by-laws; as such member, he 
made such by-laws a part of his loan contract, and assented thereto. 
When he found his loan in the hands of the association’s solicitor 
made out in his own name and no authority in the by-laws to either 
receive or disburse the check, he was charged with notice that the 
solicitor was a limited or a special agent into whose powers and 
limitations he must inquire, and upon whose representations alone 
he could not rely.” Gilbert v. Deshon, supra note 50.

“  Section 391: “H a third person dealing with an agent knows or 
has reason to know that the agent’s authority is created or described 
in a writing and is intended for his inspection, he is affected by any 
limitations upon the authority contained in the writing, unless misled 
by conduct of the principal.” Camden Fire Ins. Assn. v. Jones, 53 
X. J. L. 189, 21 AtL 458 (1891); Scherer v. Post Office Bldg. & Loan 
Assn., supra note 63.

“  Section 392: “A disclosed or partially disclosed principal is not 
subject to liability because of untrue representations by an agent 
as to the existence or extent of his authority or the facts upon which 
it depends, except as stated in Sections 393-S96.” Mussey v. Beecher, 
supra note 50: “It is unquestionably true that the statements and 
representations of an agent, in transacting the business of his prin
cipal, within the scope of his authority, are as binding on his prin
cipal. as any other acts done within the scope of his authority; they 
are res gestae, and are acts. But an agent cannot enlarge his author
ity any more by his declarations, than by his other acts; and the rule 
is clear, that the acts of an agent, not vrithin the scope of his author
ity, do not bind the principal.” Dowden v. Cryder. 55 X. J. L. 329, 
26 Atl. 941 (1893): “The declarations of an agent, although accom
panying his acts, constitute no evidence of the extent of his authority. 
Story, Ag.. Sec. 136; Brigham v. Peters, 1 Gray. 139; Baker v. 
Gerrish. 14 Allen 201; Gifford v. Landrine, 37 X. J. Eq. 127, 628; 
Farmers’ Bank v. Butchers’ Bank. 16 X. Y. 134. The decision in 
Campbell v. Xichols does not militate with this rule. The representa-
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The first exception to this rule laid down in the R esta te 
m e n t  is where one has appointed an agent in a manner an- 
alagous to what is called an agency by reference.* 66

A second exception to the general rule of Section 392 is 
that of Section 394.67 This introduces us to the famous case 
of North River Bank v. Aymar 68 to the effect that where 
the party dealing with an agent has ascertained that the 
act of the agent corresponds in every particular, in regard 
to which such party has or is presumed to have any knowl
edge, with the terms of the power, he may take the repre
sentation of the agent as to any extrinsic fact which rests 
peculiarly within the knowledge of the agent, and which 
cannot be ascertained by a comparison of the power with 
the act done under it. There is perhaps no one case in 
the law which has had a greater influence than the Aymar

tion there upheld as an estoppel against the principal related not to 
the scope of the agent’s power, but to an extrinsic circumstance af
fecting the character of the instrument which the agent was em
powered to dispose of, and which circumstance would be within the 
cognizance of the agent or his principal, but not of those dealing with 
the agent. The distinction between a representation by an agent as 
to such extrinsic facts and his representation as to the scope of his 
authority is clearly drawn in Farmers’ Bank v. Butchers’ Bank, ubi 
supra.”

66 Section 393: “ A disclosed or partially disclosed principal who 
invites third persons to deal with the agent on terms to be disclosed 
by the agent is liable upon contracts made with them by the agent, 
although the terms are not within the authority of the agent unless 
the other party has reason to know that the terms are not author
ized.” As to agency by reference, see Armstrong, etc., Co. v. Crump, 
25 Okla. 456, 106 Pac. 855 (1910); Lyman v. Otley, 47 111. App. 82 
(1893); Morse v. Thurber, 7 Misc. 707, 28 N. Y. S. 35 (1894) ; Penn
sylvania R. R. Co. v. Flanigan, 112 Pa. 558, 4 Atl. 364 (1886).

67 “ A disclosed or partially disclosed principal who invites third 
persons to rely upon the determination and representation of the 
agent concerning the happening of a contingency upon which the au
thority of the agent depends, is liable upon contracts made with him 
by such third persons in reliance upon unauthorized and untrue rep
resentations of the agent that the contingency has happened.”

“8 3 Hill. 262 (N. Y. 1842). Keedy’s Cases on A gency, 302.
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decision. Sections 395 69 and 396 70 * are also based upon it.
Is North River Bank v. Aymar law in New Jersey? It 

was applied in Cheticood v. Berrian,'1 but there the con
tract was both made and was to be performed in the State 
of New York. By the law of Conflicts its validity and con
struction were therefore to be determined by the law of 
New York. The writer knows of no decision expressly ap
proving and discussing the Aymar case in New Jersey. 
However, Pizzini v. Pizzini72 appears to be in accord, on the

69 “ A disclosed or partially disclosed principal who manifests to 
third persons that an agent is authorized to make a contract upon 
the happening of an event peculiarly within the agent’s knowledge 
is liable upon a contract made with such persons in reliance upon the 
untruthful representations of the agent that the contingency has 
happened.”

70 “ A disclosed or partially disclosed principal who authorizes a 
general agent in fhe regular course of his employment to issue re
ceipts, certificates, or similar instruments which by usage or statute 
have become documents of title, upon the happening of an event
peculiarly within the knowledge of the agent, is liable to bona fide 
purchasers of such instruments issued by the agent, although the 
event has not happened.” Query: Why has the Reporter limited the 
section by using the word “general"? Cf. Seavey in 16 A. B. A. J. 
117:

“ There are a variety of other situations in which the principal 
is liable for conduct which he has not authorized and in which 
it is difficult if not impossible to find apparent authority. Thus 
there is the group of cases dealing with the situation where 
the agent does the very act he is authorized to do but does it 
for his own purposes. If a railroad or steamship company in
structs its agent to issue bills of lading only if goods have 
been delivered to him, it is quite clear that the agent is not 
authorized to issue the bills without receiving the goods. It 
is also clear that anyone who receives a bill of lading has reason 
to know of the exact nature of the agent’s authority, since it 
is obvious to all that the authority must depend upon the re
ceipt by the agent of goods. Nevertheless, commercial ne
cessity apparently demands that the railroad company be re
sponsible for the conduct of the agent under such circumstances. 
This has resulted in a number of decisions holding that there 
is liability and in the passage of various statutes which impose 
liability. This situation and also a group of other similar situa
tions all seem to come within the provision of Section 396 
which is a particular application of the more general principle 
which has been repeated many times by the courts, that if the 
existence of authority is dependent upon facts which are within 
the peculiar knowledge of the agent, the principal is bound by
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facts, with that part of North River Bank v. Aymar, which 
says:

“ Whenever the act of an agent is authorized by the terms of 
the power constituting him an agent, that is, whenever, by com
paring the act done by the agent with the words of the power, 
the act is in itself warranted by the terms used, the act is, 
as to all persons dealing with the agent in good faith, the act 
of the principal. Such persons are not bound to inquire into 
facts aliunde. The apparent authority is as to them the real 
authority.”

In the Pizzini case the plaintiff made her son her attorney- 
in-fact and authorized him to sign deeds, endorse checks, 
and receive any and all sums of money due. The son forged 
plaintiff’s name to an assignment of a mortgage, receiving 
the proceeds.

Held, (for the defendant),
That the agent was duly authorized to receive payment 

for the purchase price of the mortgage and payment to him 
was clearly payment to plaintiff, so that the plaintiff be
came the equitable owner of the mortgage, for the assignee 
acquired as against the plaintiff, a title co-extensive with 
that which the attorney-in-fact had power to confer. In 
other words, the act of the agent in the Pizzini case was 
one of “ the authorized class” .™ Some of the text book 
writers have attempted to reconcile all the cases by saying 
that the rule of North River Bank v. Aymar should not be 
applied where the authority was subject to a fixed pecuniary 73 74 75

any misstatement by the agent concerning the existence of the 
fact.”

” 39 N. J. Eq. 203 (1884).
”  91 N. J. Eq. 10, 108 Atl. 8 (1919).
73 Pollock T orts (12th ed.) 76. See further, Pyper v. Climer, 290 

Ohio App. 485, 163 N. E. 640 (1928).
74 Mechem ’s Outlines of A gency, § 245: “ It is sometimes said 

that, however sound the exception made by the New York cases may 
be in the cases to which it has been made applicable, it should not 
be applied to cases where the authority is subject to a fixed pecuniary 
cr numerical limit, as in Mussey v. Beecher. While it is easier in 
such a case to compare the act with the limited authority, no other 
difference seems to be presented.”

75 Supra note 50.
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or numerical limit.74 In Mussey v. Beecher 75 the defend
ant, a bookseller, gave his agent written authority to pur
chase books for the store for an amount not to exceed 
$2,000. Plaintiff asked that agent whether he had already 
purchased the books to the prescribed amount, and the 
agent replied that he had not. Thereupon plaintiff sold 
books to the agent, who, at the time of this purchase, had 
already bought books for more than $2,000.

Held, (for the defendant— reversed),
That the agent could not enlarge his authority by his 

own declarations.
The Reporter of the R e s t a t e m e n t  evidently meant to 

overrule Mussey v. Beecher,76
We now come to that phase of North River Bank v. 

Aymar known as the bill of lading cases.77 The rule of 
Section 396 is obviously a development of the rule of the 
Aymar case, as shown by the case of Bank of Batavia v. 
N. Y., L. E. & W. R. R. Co.78 * * For many years a number 
of the courts, led by the United States Supreme Court, re

78 See the illustration to Section 395. “P in the presence of T 
tells A that A is to manage P’s store, including the buying, but that 
he is not to make purchases when the inventory shows over $50,000 
in goods on hand. A month later, although the inventory shows a 
stock of $60,000 on hand, A purchases $500 worth of goods suitable 
for the store from T, who reasonably believes that A is following 
P's orders. P is bound by the purchase.”

77 Section 396, quoted supra note 70.
78106 N. Y. 195 (1887) : “ A discussion of that doctrine, (viz., the 

doctrine of North River Bank v. Aymar) is no longer needed or per
missible in this court, since it has survived an inquiry of the most 
exhaustive character, and an assault remarkable for its persistence 
and vigor.”

78 Friedlander v. Texas & Pacific Ry. Co., 130 U. S. 410 (1889); 
Harris, Irby & Vose v. Allied Compress Co. of Augusta, Ga., 6 F. 
(2d) 7, 6 A. B. R. (N. S.) 106 (1925). Cf. Chicago & N. W. Ry. 
Co. v. Brewster, 6 F. (2d) 947 (1925), evincing a swing towards the 
New York rule.

80 Gleason v. Seaboard Air Line Co., 49 Sup. Ct. 161 (1929) com
mented on in (1929) 77 U. of Pa. L. Rev. 689, (1929) 27 Mich . L. 
Rev. 697; (1929) 38 Y ale L. J. 827; (1929) 29 Col. L. Rev. 531.
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fused to apply the rule of North River Bank v. Aymar to 
the bill of lading or warehouse receipt situation.79 But 
a recent case in the Supreme Court of the United States 
has reversed the rule of the Federal Courts and should 
make the law of Section 396 good law everywhere.80 Of 
course, the rule today is a statutory one.81

Is the authority of a general agent to issue negotiable 
paper greater than that of a special agent? Such appears 
to be the case.82 Section 397 is quite analagous to Section 
385, already discussed. Query: Is the case of Blackwell v. 
Ketcham83 * * * contra as to special agents! Here the agent 
had authority to sign a note for his principal up to the 
amount of $350. The note sued on was for $475.

Held, (for the principal),
That the agent was a special one to execute a note for a 

certain amount. A special agent cannot bind his principal

81 Uniform Bills of Lading A ct, § 23. See also Federal Bills 
of Lading A ct, § 22.

8:1 Section 397: “ A disclosed or partially disclosed principal who 
employs a general agent in a position in which it is usual for such 
agents to issue negotiable instruments in liable to a holder in due 
course of such an instrument issued by the agent in the name of the 
principal, although contrary to the principal’s directions, as if the 
instrument were authorized.”

63 53 Ind. 184 (1876).
"  (1929) 17 Georgetown Law Journal 177.
"Section 398: “ A disclosed or partially disclosed principal who 

entrusts an agent with a chattel, not a commercial document de
scribed in Section 400, but does not authorize him to transfer or 
otherwise affect the principal’s interest therein, is not thereby af
fected by a transaction between the agent and a third person.”

83 Section 399: (1) “ A disclosed or partially disclosed principal
who entrusts a special agent with the possession of a chattel not a
commercial document described in Section 400 with directions to deal 
with it in a particular way, as by sale, barter, pledge or mortgage, 
is not thereby affected in his interest by a transaction of a kind 
different from that authorized.

(2) The principal is affected in his interest if the transaction is 
of the same kind as that authorized, and is conducted in the usual 
course of business of an agent dealing in such chattels with one who 
reasonably believes that the agent is authorized.”
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in a matter beyond or outside of the power conferred, and 
the party dealing with a special agent is bound to know the 
extent of his authority.

The rule concerning possession of personal property by 
someone other than the owner, has already been discussed 
in an earlier article.84 We find the rule repeated at this 
point in the R e s t a t e m e n t .85 87 88

87 15 East. 38 (1812) : “ The law is clearly laid down that the 
mere possession of personal property does not convey a title to dis
pose of it; and, which is equally clear, that the possession of a fac
tor or broker, does not authorize him to pledge. But this is a case 
of sale. The question then is whether Swallow had an authority 
to sell. To decide this let us look at the situation of the parties. 
Swallow was a general seller of hemp; the hemp in question was 
left in the custody of the wharfingers, part in the name of Swallow, 
and part in the name of plaintiff or Swallow, which is the same thing. 
Now for what purpose could the plaintiff leave it in the name of 
Swallow, but that Swallow might dispose of it in his ordinary business 
as broker; if so, the broker having sold the hemp, the principal is 
bound. This is distinguishable from all the cases where goods are 
left in the custody of persons whose proper business it is not to 
sell.”

88 Cooley v. Perrine, supra note 48.
08 Commercial Bank v. Armsby Co., 120 Ga. 74 (1904), W illiston’s 

Cases of Sales, 255: “ It was the daily practice of banks in Augusta 
and elsewhere to advance money on such security, for possession of 
the bill of lading was regarded as prima facie evidence of the title 
of the holder to the goods of which the bill was the symbol. Ordi
narily bills of lading of this kind are attached to drafts for the pur
chase price of the goods, and can only be obtained by payment of the 
draft. Carr’s possession of the bill of lading was, therefore, prima 
facie evidence that he had paid a draft drawn by the consignor and 
was entitled to the property.”

Section 400: “ A disclosed or undisclosed principal who entrusts an 
agent with possession of and a limited authority to deal with a doc
ument of title is affected in his interest therein by unauthorized dis
positions by the agent, if it is in such form that the possession of it 
is commonly regarded as indicating ownership or a general power of 
disposition over the thing to which it refers, and if it comes to a 
person who pays value and who has no reason to believe that the 
agent is not authorized to dispose of it.”

80 Section 401: “ A principal who entrusts an agent with the pos
session of a negotiable instrument not indorsed to the agent, author
izing him to collect the interest but not the principal, is not thereby
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Where an agent is possessed of a chattel with authority 
to deal with it, the rule is different.86 This section is based 
upon the famous case of Pickering v. Busk.87 There is no 
Factors Act in New Jersey, nor would Illustration 4 be 
law in New Jersey.88 If the agent be intrusted with a doc
ument of title, he may also be able to divest the owner of the 
title to the goods covered by the document, even though in 
so acting he, the agent, transcends his authority.89

The rule of Section 401 90 is analagous to that of Sections
338, et seq., already discussed in 17 Georgetown Law  Jour
nal 283, 302.

The New Jersey rule is contra to that of Section 402 of 
the R e s t a t e m e n t .91 * 1
affected by payment to the agent of the principal sum, in the absence 
of further facts indicating authorization to collect.”

Section 402: “ If an agent is authorized to collect a debt but 
is not authorized to receive a check in payment, the principal is bound 
by payment to the agent by means of a check payable to the agent’s 
order if the agent indorses the instrument and receives its face value 
in money from the bank upon which it is drawn.”  See for the New 
Jersey rule: McGrath v. Vanaman, 53 N. J. Eq. 459, 32 Atl. 686 
(1895): “ The credit given was manifested by a note for $200, given 
to the order of Hume, without in any manner indicating his agency. 
The time of credit was three months. The taking of this note in the 
name of another person than the principal is fatal to the transaction. 
To show this it need only be stated that with the knowledge of Van
aman, the purchaser, it was thus placed within the power of Hume, 
the agent, to sell, assign, and transfer this note to whomsoever he 
would, and thus put it out of the power of the complainant to recover 
of any one but the agent, or, in the case of the agent’s death, still 
holding the possession of the note, not only to postpone the collection 
of the amount due indefinitely, but to the great risk of establishing 
its identity.”

22 “ An undisclosed principal becomes liable upon any contract made 
by an agent acting on his account and within his authority, except
(1) where the contract is a contract under seal or a negotiable in
strument as stated in Sections 416, 417; (2) upon a contract which 
in terms excludes liability as stated in Section 418.”

23 Perth Amboy Man. Co. v. Condit & Bowles, supra note 4: “ But 
it is immaterial that the goods were so sold and the credit exclu
sively given to Maurice; if he was the agent of the company and 
the goods in fact were purchased for it and applied to its use; and 
if the fact of this agency at the time of the sale was unknown to
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Liability Of An Undisclosed Principal
Creation Of Liability By 

Authorized Acts.
We now skip for the time being to Section 410.92 The 

general rule of this section is well settled law in New Jer
sey, as indeed, it probably is in all of the American juris
dictions.93

It appears that if the agent makes one contract for sev
eral undisclosed principals, none of them are liable there
on.94

Just as is the case with a disclosed principal, an undis
closed principal is liable upon the so-called incidental con-

the vendors. It appears in evidence, and it is a fact settled by the 
jury, that the fact of agency was unknown at the time of the sale. 
By the well settled rule, the vendors were not compelled to look to 
the agent only, but on the discovery of the principal, had the right 
to elect which, the principal or the agent, they would hold respon
sible.”  See also Elliot v. Bodine, 59 N. J. L. 567, 36 AtL 1038 (1897); 
Yates v. Repetto, 65 N. J. L. 294. 47 Atl. 632 (1900).

' * * ** This would appear to follow from the rule of Section 388, supra 
note 56.

Section 411: “ Two or more undisclosed principals who independ
ently authorize an agent to make a contract are not liable upon a 
single contract made by the agent which lumps the orders and calls 
for a single performance.”

*5 Section 412: “ The liability of an undisclosed principal upon 
contracts extends to all usual or reasonably necessary contracts, the 
making of which is within the authority of the agent as incidental 
to the main contract.”

** Section 413: “ An undisclosed principal is subject to liability for 
authorized representations of an agent made as part of an author
ized contract as if made by himself, subject to the rules in regard to 
knowledge and notice stated in Section —.” Cf. Reed v. VanCleve, 
27 X. J. L. 352 (1859): “ Having permitted the agent to assume the 
character of principal in making the declarations, the principal ought 
to be estopped from denying his right to make them.”

*r “ An undisclosed principal does not become liable upon a contract 
which provides that he or that any undisclosed principal shall not 
be a party to it.”

** 211 N. Y. 68 (1914); W elliston’s Cases on Contracts (2d ed.)
77
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tracts made by his agent.95 Thus, also, with respect to 
authorized representations.96

Suppose the contract made by the agent expressly ex
cludes the undisclosed principal from liability: may he 
nevertheless be held by the third party? This is the prob
lem of Section 414.97 In Kelley Asphalt Block Co. v. Barber 
Asphalt Paving Co.98 it was held that the undisclosed prin
cipal could recover damages for breach of an implied war
ranty, although its identity was concealed, because of the 
belief that if it were disclosed, the contract would not be 
made. The court said:

“ We are asked to hold that a contract, complete in form becomes 
a nullity in fact because of a secret belief in the mind of the 
undisclosed principal that the disclosure of his name would be 
prejudicial to the completion of the bargain. We cannot go so 
far.”

In Rodliff v. Dallinger99 the third party refused to sell 
to the agent and delivered the goods to him in the belief 
that the sale was to an undisclosed principal of good credit. 
As a matter of fact there was no undisclosed principal, and 
it was held that the third party could replevy from the agent 
or the person standing in his shoes, for the reason that 
there never was a binding contract. In Kayton v. Barnett* 100 101 
a third party told the agent it would not sell to the de
fendant, and the agent assured the third party that he was 
buying for himself and not for the defendant. As a mat
ter of fact the defendants were really an undisclosed prin
cipal. It was held that the third party could recover the 
balance of the purchase price from the defendants on the 
theory that they were identical with their agent, even 
though they, through their agent, succeeded in inducing

98141 Mass. 1 (1886); W illiston’s Cases on Sales, 334.
100116 N. Y. 625 (1889 ); Keedy’s Cases on A gency, 562.
101 Section 415. Smith v. Felter, supra note 35.
1M Section 416. Borcherling v. Katz, supra note 36; Beck v. Eagle 

Brewery Co. of Newark, 30 Atl. 100 (1895 ); Crowley v. Lewis, 239 
N. Y. 264, 146 N. E. 374 (1925) : “ We find no authority for the prop
osition that a contract under seal may be turned into the simple 
contract of a person not in any way appearing on its face to be a
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the defendants to do that which they did not intend to do, 
and perhaps would not have done had the defendants not 
dealt disingenuously.

An undisclosed principal may be liable upon a contract in 
writing, if neither negotiable nor sealed, although it pur
ports to be the contract of the agent.101

But an undisclosed principal does not become liable upon 
a sealed instrument.102

Nor is an undisclosed principal liable upon a negotiable 
instrument, except where his business name appears on 
it.103 The rule which enables a party to a written contract 
to go behind the contract and to charge the undisclosed 
principal for whom the party acts does not apply to either 
bills or notes. If the instrument or signature does not dis
close the name of the principal, the signer is personally 
liable.

Section 418 104 is not law in New Jersey, as has been 
previously noted. The discussion with respect to Section 
382, swpra, covers this point.

Newark, New Jersey, February 8, 1930.

party to or interested in it, on proof dehors the instrument, that the 
nominal party was acting as the agent of another, and especially in 
the absence of any proof that the alleged principal has received any 
benefit from it, or has in any way ratified it, and we do not feel at 
liberty to extend the doctrine applied to simple contracts executed 
by an agent for an unnamed principal so as to embrace this case.’ ”

103 Section 417. 8 C. J. 157.
104 “ For the purpose of satisfying the provisions of a statute re

quiring a note or memorandum to be signed by the party to be charged 
or by his agent, a memorandum signed by the agent on account of 
an undisclosed principal is sufficient to charge the principal.”
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EDITORIAL

Chief Justice Taft

I N THE passing of former Chief Justice William Howard 
Taft, the American Bar has lost one of its most dis

tinguished members. Not only the entire legal profession, 
but every citizen of the country feels the loss of the only 
man who had ever served his country in its two highest 
public offices—the Presidency and the Chief Justiceship.

Perhaps no man in public or private life enjoyed the re
spect, admiration and love of the American people as did 
Chief Justice Taft. While portions of his life were devoted 
to other fields, it is with a great feeling of pride that the 
legal profession claims him as their own. His unselfish 
devotion to the law and for all it stood had made him the 
idol and pride of the American judiciary.

His profound knowledge of the law, his natural sym
pathy and understanding of men endeared him to all and 
made him a unique figure in the highest judicial position.

355
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Mr. Taft’s infectious chuckle, his pleasing smile, his con
sistent good humor were taken to the bench by him. Many 
tedious legal arguments were punctuated by his humorous 
interjectures and often the somber atmosphere of the court 
room was relieved by his hearty laugh. Many a young at
torney making his initial appearance before the court has 
“ found” himself after a few words from the great jurist.

After realizing his life’s ambition of becoming Chief 
Justice, Mr. Taft devoted his great mind to the problems 
confronting the American judicial system. His efforts were 
primarily directed to relieving the congestion which has 
confronted the courts of the country. Any legislation look
ing towards measures for a more speedy administration of 
justice found an ardent advocate in the late Chief Justice. 
The annual meeting of the Circuit Court Judges to study 
the condition of the Federal courts and to make recommen
dations to Congress was Mr. Taft’s idea and his diligence in 
the preparation of an annual report was in itself but one 
striking example of his devotion to the work which he loved 
so well.

Perhaps more characteristic of his accomplishments was 
his work in relieving the congested condition of the Su
preme Court’s docket. Where formerly it might take a 
litigant two or three years to secure a review by the highest 
tribunal it is now possible for one to have a decision in 
his litigation during the same term in which his case is 
filed. No case was too small to receive his attention and 
the dispatch with which he prepared decisions kept his asso
ciates constantly keyed up to the highest degree of effi
ciency.

Born in Cincinnati, Ohio, on September 15, 1857, Mr. 
Taft obtained his early education in Woodward High School 
of that city, graduating in 1874. Four years later he re
ceived the degree of bachelor of arts from Yale. Deciding 
to follow the footsteps of his father, Alphonso Taft, who 
was Attorney General in 1887, he entered Cincinnati Law 
School, where he obtained his LL. B. in 1880.
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Following his appointment as assistant prosecuting at
torney for Hamilton County, Ohio, Mr. Taft rose steadily 
in the profession he loved so well until he was appointed 
Solicitor General of the United States in 1890, retaining 
this position until 1892, when he was appointed a Circuit 
Judge in the Sixth Circuit.

Leaving the legal profession in 1900, Mr. Taft’s course 
led to the executive and administrative branches of the 
Government, occupying the position of the first Civil Gov
ernor of the Philippine Islands until 1904, when he was 
chosen Secretary of War in President Roosevelt’s cabinet. 
The peak of his accomplishments in the executive field was 
reached in 1908 when he was elected to the Presidency. 
From 1913 to 1921, the late Chief Justice became Kent 
professor of law at Yale Law School.

His appointment to the Chief Justiceship by President 
Harding on June 30, 1921, was confirmed by the Senate the 
same day, his official oath being taken on July 7, 1921.

Associate Justice Sanford
Death dealt a second severe blow to the Court when it 

called Associate Justice Edward Terry Sanford of Ten
nessee, a few hours before the death of his former chief.

While next to the youngest judge on the bench in sen
iority, Justice Sanford had won for himself the admira
tion and esteem of all by his keen sense of fairness and 
justice.

Born in Knoxville, Tennessee, on July 23, 1865, Justice 
Sanford attended the University of Tennessee, where he re
ceived his A. B. and Ph.D. in 1883. He received his legal 
training at Harvard, where he was awarded his LL.B. and 
A.M. in 1889, entering the practice of law in that year, he 
continued until 1907 when he was appointed an Assistant 
Attorney General of the United States.

Two years later he was nominated to a judgeship in the 
United States District Court for the Middle and Eastern 
District of Tennessee, in which position he served until his
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appointment to the Supreme Bench by President Harding 
on January 24, 1923.

Chief Justice Hughes
The selection of Charles Evans Hughes to carry on the 

work which Chief Justice Taft had so efficiently advanced, 
has met with universal approval by the American bar as 
well as by the people of the country.

Chief Justice Hughes is not altogether unfamiliar with 
the workings of the Court, due to the fact that he served 
as an Associate Justice on the Supreme Bench for six years, 
resigning to accept the Republican nomination for Pres
ident in 1916.

His experience has not, however, been confined to the 
judicial branch of the Government, having served as Sec
retary of State in the Cabinets of Presidents Harding and 
Coolidge. His wide experience both in the judicial and 
legislative fields qualifies him for the stupendous task which 
now confronts him.

Solicitor General Thacher
The newly appointed Solicitor General of the United 

States, Thomas D. Thacher, was formally presented to the 
court on April 21, following his induction into office on 
April 18.

Mr. Thacher, who was formerly a judge in the District 
Court for the Southern District of New York, was appoint
ed to fill the vacancy caused by the resignation of Charles 
Evans Hughes, Jr., at the time of his father’s elevation to 
the Chief Justiceship.

Cases and Opinions
The Court will discontinue the hearing of oral argu

ments on May 2, and will convene on the following Mon
days, with the exception of May 12, to render opinions and 
hand down court orders, the final adjournment of the Oc
tober, 1929, Term to be taken the first or second week in 
June.
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The final decree in the Great Lakes Diversion case was 
entered on April 14, and it adopts practically all of the 
recommendations made by the Special Master in his re
port. The State of Illinois and the Sanitary District of 
Chicago are given until 1938 to complete the construction 
of sewage disposal plants at which time a diversion of 1500 
cubic feet of water per second from Lake Michigan will 
be permitted. The Court has, however, retained jurisdic
tion over these cases and the Sanitary District must sub
mit a report semi-annually showing the progress that is 
being made to carry out the court’s decree.

The waiver of a 12 man jury and a subsequent convic
tion by a jury composed of 11 jurors precludes the con
victed person from claiming a denial of due process of law, 
the court recently held in upholding the conviction of three 
men accused of violating the Prohibition Act.—  (Patton, 
et al. v. U. S.).

A county in Indiana may not resort to the District Court 
for the Southern District of New York to collect delinquent 
taxes which were assessed against the estate of a former 
resident of Indiana because the executors of the estate live 
in New York.—  (Moore v. Mitchell).

Ever since the famous case of Collector v. Day, the court 
has been called upon to prevent state taxation of the Fed
eral Government and Federal taxation of the state govern
ments. The principle laid down in that case is contin
uously being cited to the court and it now is considering a 
number of cases which present similar situations.

It has agreed to decide the question of whether the Fed
eral Government may impose an income tax on the profits 
derived by the holder upon the sale of his municipal bonds.
—  (Willcuts v. Bunn). Carrying this theory a step farther, 
a petition for a writ of certiorari asks the court to hold 
that a person is entitled to deduct interest paid on an in
debtedness incurred to purchase and carry municipal bonds.
—  (Nauts v. Slayton).
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Another petition asks that the court rule that the Fed
eral Government is without power to levy a tax on the in
come of ship pilots of the Commonwealth of Virginia.— 
(Bevo v. U. S.).

Reversing this principle, the State of Alabama has re
quested the court to review a judgment of the Court of 
Claims holding that the State did not have the power to tax 
the United States on its sales of power from Wilson Dam at 
Muscle Shoals, Ala.—  (State of Alabama v. U. S.).

After recently holding that an agreement between hus
band and wife that they should hold all property as joint 
tenants did not authorize the filing of separate income-tax 
returns by each on the salary of the husband (Commis
sioner v. Earl), the court has been asked to consider the 
effect of “ community property” statutes on the filing oi 
tax returns.

The “ community property” doctrine, which is a branch 
of the Civil Law, is in effect in about eight states which 
have enacted statutes providing for this kind of tenure 
between husband and wife. The statutes vary as to the 
husband’s control of the property and much doubt has ex
isted for some time as to the method to be used in filing 
tax returns.

At this time three cases are before the court involving 
this question, two on petitions for writs of certiorari and 
the third on certificate. These cases involve the community 
property statutes of Washington (Poe v. Seaborn), of 
Texas (Hopkins v. Bacon), and of Louisiana (Bender v.
P M ) .

Pertaining to a somewhat related matter are three cases 
which question the correct way to file estate-tax returns 
when property is held under a tenancy by the entirities. 
( Tyler v. U. S.) —  ( U. S. v. Provident Trust Co.) —  (Lucas 
v. Girard Trust Co.).

Having heard oral arguments in the following cases 
rulings are expected shortly as to the:
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Right of the Alien Property Custodian to deduct for 
administrative expenses a certain percentage of the value 
of property which he had wrongfully seized as enemy prop
erty under the Trading With the Enemy Act but which 
was later found to belong to residents of Switzerland.—
(Escher v. Woods).
Constitutionality of the “ excess condemnation” provisions 

of the Ohio Constitution.—  (City of Cincinnati v. Vester, et 
al.).

Validity of a Louisiana tax levied to purchase school 
books for pupils in private and sectarian, as well as public 
schools.—  (Cochran v. Louisiana State Board of Educa
tion) .

Jurisdiction of the Supreme Court to review decrees of 
the Court of Appeals of the District of Columbia passing 
upon orders of the Federal Radio Commission.—  (Fed. Ra
dio Comm. v. Gen. Electric Co.).

Validity of a certificate of convenience and necessity is
sued by the Interstate Commerce Commission for the use 
of the new Union Terminal at Cleveland, Ohio, by the 
Wheeling Railway.—  (Pittsburg & West Virginia R. R. Co. 
v. U. S.).

Question of whether an intrastate rate order of a state 
regulatory commission should be enjoined pending the gen
eral rate investigation by the Interstate Commerce Com
mission pursuant to the Hoch-Smith Resolution.—  (Rail
road Commission of North Dakota v. Great Northern Ry.)

Validity of a forfeiture of bottles, caps, whiskey labels, 
etc. Under Section 25 of Title II of the National Pro
hibition Act.—  (Danovitz v. U. S.).

Petitions for writs of certiorari or jurisdictional state
ments have been filed in cases presenting the following ques
tions :

The constitutionality of a portion of the Ohio Code per
mitting a person to appoint an heir at law by designation.— 
(Laws v. Davis, et al.).
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The validity of an ordinance of the City of Richmond 
prohibiting the use of buildings as residences by persons 
forbidden to intermarry under the Virginia Racial Integrity 
Act.— (City of Richmond r. Deans).

The question of whether intoxicating liquor taken in a 
raid by Federal Prohibition Agents, after an alleged ille
gal search, may be used in a prosecution in a state court 
for a violation of the state liquor laws.— (Knudsen v. State 
of Washington).

The constitutionality of the “ Bank Guarantee Law” of 
Nebraska requiring banks to contribute to a fund to relieve 
depositors of insolvent banks. — (Abie State Bank v. 
Weaver).

The question of whether the Interstate Commerce Com
mission has the right to assume jurisdiction over intrastate 
rates before they have gone into effect.— (/. C. C. v. Sorth- 
em Pacific Ry.).

Petitions for writs of certiorari having been granted the 
court will hear oral arguments and decide the following 
questions:

The power of the Oklahoma Legislature to condemn re
stricted Indian Lands for park purposes.— (Slemp r. City 
of Tulsa).

The right of a Russian corporation to bring suit in the 
Court of Claims despite the fact that Russia is not recog
nized by the State Department.—  (Russian Volunteer Fleet 
Corp. v. U. S.).

With the hope of securing more effectual measures for 
the enforcement of the National Prohibition Act, the Gov
ernment has brought before the Court a number of cases 
which, if decided favorably, will ha%'e a far-reaching effect 
on the liquor question.

The Court’s consideration of cases arising under the Act 
will not be necessary should it decide to review and reverse 
the case of Jebbia, et al. v. U. S.. which is now pending 
on a petition for a writ of certiorari. This case directly
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attacks the constitutionality of the 18th Amendment on the 
ground that the House of Representatives never voted to 
submit the proposed amendment to the States for ratifica
tion.

Article V of the Constitution requires that two-thirds of 
both Houses of Congress vote to submit a proposed con
stitutional amendment to the States for ratification. While 
two-thirds of the members present in the House voted to so 
submit it, the vote fell seven short of being a two-thirds 
vote of the total membership of the House. The petitioner 
contends that the vote required is a two-thirds vote of the 
total membership of the House.

The Court ruled adversely to the petitioner’s contention 
in the National Prohibition Cases (253 U. S. 350), having 
held that a two-thirds vote of the members present was 
sufficient.

A ruling is shortly expected on the question of whether 
a purchaser who requests a “ bootlegger” to deliver liquor 
to him is guilty of a conspiracy to transport such liquor.— 
( U. S. v. M orris).

A companion case to the above presents the question of 
whether a purchaser of liquor is guilty of a substantive 
offense under Section 6 of Title II of the Prohibition Act.— 
( U. S. v. Farrar).

Two cases awaiting decision present the question of 
whether the Government may proceed under Section 3450 
of the Revised Statutes in proceedings to forfeit an auto
mobile which has been used to transport liquor in violation 
of the Prohibition Act, the driver having been charged un
der the Act, but never tried. The petitioners, who are in
nocent lienors, contend that the Government must proceed 
under the forfeiture provisions of the Prohibition Act 
which respects the rights of innocent lienors. (Davies 
Motor, Inc. v. U. S.) (Richbourg Motor Co. v. U. S.),

E. P. C.
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CONSTITUTIONAL LAW—Jurisdiction to Tax.

Can more than one State constitutionally tax the intangibles of a 
person? A sweeping pronouncement of the United States Supreme 
Court in the case of Farmers’ Loan & Trust Co. v. Minnesota,1 says 
that it cannot be done, that in order for a State to have power to 
tax a thing or privilege it must have jurisdiction over that thing or 
privilege, and that in general, not even intangibles can be said to be 
present at more than one place at the same time so as to permit 
of more than one place gaining jurisdiction over them for purposes 
of taxation. If the unmitigated language of the court is finally 
adopted in toto as the law, the troublesome question of multiple tax
ation will have been answered at last in the most desirable man
ner.* In Farmers’ Loan & Trust Co. v. Minnesota, Henry Taylor, 
domiciled in New York, had purchased $300,000 worth of bonds and 
certificates of indebtedness issued by Minnesota. He kept the bonds 
and certificates in New York. At his death Minnesota imposed an 
inheritance tax on their transfer on the theory that as the domicil 
of the debtor, it had under the decision of Blackstone v. Miller,* 
jurisdiction over the indebtedness, and therefore authority to tax it. 
As it was unquestionable that New York could impose a similar tax,* 
if the contention of Minnesota had been allowed, the result would 
have been a clear case of double taxation. The court held the tax 
unconstitutional. Justices Brandeis and Holmes dissenting, and Jus
tice Stone rendering a separate concurring opinion. Mr. Justice 
McReynolds delivered the opinion of the majority of the court.

It has been settled since the earliest authorities that the right of 
a state to tax is contingent upon its having jurisdiction over the 
thing taxed, and that this the power to tax is co-extensive with, but 
cannot exceed the limits of sovereignty.1 * * * * 6 It is equally well settled in 
the law of conflicts of laws that the question of jurisdiction is not

1 50 Sup. Ct. Rep. 98 (1930). For further statement of this case
see Recent Decisions, infra p. 389.

* W ickersham, Double Taxation (1925), 12 Va. L. Rev. 185, 190. 
Mr. Justice Holmes, who has consistently maintained the constitution
ality of double taxation, readily admits that such taxation is harmful 
in effect. See infra, notes 11 and 16.

*188 U. S. 189 (1903).
* Kirtland v. Hotchkiss, 100 U. S. 491 (1879); Bloddget v. Silver- 

man, 277 U. S. 1 (1928).
6 In M’Culloch v. Maryland, 4 Wh. 317, 429, [1819] Chief Justice 

Marshall said: “ It is obvious, that it (the owner to tax) is an in
cident of sovereignty, and is coextensive with that to which it is an

364
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a local matter. Jurisdiction depends upon facts which cannot be 
conjured by legislative fiat and the mere declaration by a State that 
it has jurisdiction over a certain thing cannot create a non-exisfing 
jurisdiction. The island of Tobago cannot gain jurisdiction over the 
entire world by passing a statute to that effect,* 6 * 8 and the State of 
New York cannot conclude the State of Connecticut on a question of 
divorce even on the face of the full faith and credit clause, where 
New York has not acquired jurisdiction over the marriage status 
according to the doctrines of private international law, although it 
might have acquired jurisdiction according to its own notions of 
domiciliary requirements. As jurisdiction over a thing depends upon 
whether that thing is within or without the boundaries of state 
sovereignty,9 a mere statutory enactment that it is within those 
boundaries does not conclude the matter. The further inquiry re
mains of whether or not the legal conclusion pronounced by the 
statute corresponds to the facts of the situation.

However, in spite of the fact that jurisdiction has always been 
recognized as a sine qua non to the legality of taxation,0 yet it was 
not until 1905 that the Supreme Court started to work out the doc
trine that where one state gains jurisdiction over personalty for 
purposes of taxation that jurisdiction is lost to all other states, and 
that for any other state to attempt to tax that personalty would be 
an attempt to take property without due process.10

incident. All subjects over which the sovereign power of a State 
extends, are objects of taxation; but those over which it does not 
extend, are, upon the soundest principles, exempt from taxation. 
This proposition may almost be pronounced self-evident.”  And in 
State Tax on Foreign-Held Bonds, 15 Wall. 300, 319 (1872), Justice 
Field said: “ The power of taxation, however vast in its character 
and searching in its extent, is necessarily limited to subjects within 
the jurisdiction of the State. These subjects are persons, property 
and business.

6 Buchanan v. Rucker, K. B. 9 East 192 (1808).
’ Haddock v. Haddock, 201 U. S. 562 (1906).
8 In Union Transit Co. v. Kentucky, 199 U. S. 194, 204 (1905 the 

Court said: “ Not only is the operation of State laws limited to per
sons and property within the boundaries of the State, but property 
which is wholly and exlusively within the jurisdiction of another 
State receives none of the protection for which the tax is supposed 
to be the compensation.”

0 Ibid; See Beale, Jurisdiction to Tax (1919), 32 Harv. Law Rev. 
587, 592.

10 Beale, Jurisdiction to supra; Powel, Extra-Territorial Inheri
tance Taxation, (1920) 20 Col. L. Rev. 1.
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The principle had been up to that time, that jurisdiction by one 
state was not of itself sufficient to exclude jurisdiction by all other 
states, and that for the purpose of taxation more than one state 
could have jurisdiction over the same thing at the same time. In
consistent theories of jurisdiction were to be regretted but nothing 
in the Constitution prevented them.* 11

When the issue of double taxation of tangibles first made its ap
pearance before the Supreme Court, the common law rule that mobilia 
sequuntur personam and its necessary postulate that the state of 
domicile may tax the absent personalty of its domiciliaries were fully 
entrenched in the jurisprudence of the American states and there 
was no question as to their legality. Mobilia seqiiuntur personam 
had been borrowed by the common law from the civilians and up 
to the middle of the nineteenth century it had served rather well as 
a rule of thumb to determine jurisdiction because up to that time 
ownership of personalty was not very extensive and was limited 
mostly to jewels and articles of personal use, which the owner gen
erally kept at his place of domicile. Therefore when a person 
allowed his goods to acquire a situs at a place other than at his 
domicile and he was taxed by the situs, he did not question the va
lidity of the time-honored tax imposed by the domicile, but he chal
lenged the right of the situs to impose an additional tax.11 But the 
Supreme Court readily recognized that the state where the goods 
were kept had jurisdiction over them, afforded them protection and

11 In Kidd v. Alabama, 188 U. S. 730, (1903), Justice Holmes speak
ing for the court said: “ No doubt it would be a great advantage to 
the country and to the individual States if principles of taxation 
could be agreed upon which did not conflict with each other, and a 
common scheme could be adopted by which taxation of substantially 
the same property in two jurisdictions could be avoided. But the 
Constitution of the United States does not go so far.”

11 Coe v. Errol, 116 U. S. 517 (1886): In Nelson Lumber Co. v. 
Town of Lorraine, 22 Fed. 54, 60 (1884) a Minnesota corporation 
doing business in Wisconsin complained against a tax imposed by 
Wisconsin upon its local personal property on the grounds that it 
had already paid a tax in Minnesota. In upholding the second tax 
the Court said: “ It is true, as a general rule, that personal property 
is supposed to follow the person of the owner, and be properly 
taxable where he resides. But many of the States have adopted 
the principle of assessing cumbrous articles like saw-logs (the ar
ticles in question) and manufacturer’s stock at the place where kept, 
and where it has a legal situs. It is evident that these two rules 
of taxation may sometimes, in case of non-residents, result in tax
ation of the same property in two states in the same year; and in 
this case it is alleged as a reason for recovering back the tax paid
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was entitled to tax them.”  Almost in the same breath the right of 
the domicil to tax was admitted as a matter of course.* 14

Towards the end of the nineteenth century, with the advent of 
great manufacturing and railroad corporations which kept large 
amounts of tangible personalty in states other than the state of in
corporation, the magic of mobilia sequuntur personam began to wane 
and the soundness of a rule allowed a state to derive taxes from prop
erty which was never within its boundaries began to be doubted. In 
1905, Union Transit Co. v. Kentucky,1* brought squarely before the 
Supreme Court the question of whether a corporation organized under 
the laws of Kentucky was taxable in Kentucky for its tangible per
sonal property, permanently located in other states, and employed 
there in the prosecution of its business. The court held, Justice 
Holmes dissenting,10 that where the State of situs of the property 
gains jurisdiction over it for purposes of taxation, the State of the

(to Wisconsin) that the plaintiff was liable to assessment upon these 
logs, and was so assessed in Minnesota. But it is evident that the 
validity of the law in this state can in no way depend upon wh&t 
the law and practice of taxation may be in another state.”

10 Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S. 18 (1891).
14 In the Pullman Car case, supra, where the court upheld the con

stitutionality of a tax imposed by Pennsylvania on a non-resident 
corporation upon the proportional amount of its roving personalty 
kept in Pennsylvania the majority of the court talks about the pos
sibility of the domiciliary state abandoning the legal fiction that per
sonal property has its situs at the owners’ domicile. In the course of 
Justice Bradley’s dissenting opinion, in which Justices Field and 
Harlan concurred, he stated, being apparently unaware of any dif
ferent rule, that “ A man residing in New York may own a store, 
a factory or a mine in Alabama, stocked with goods, utensils or ma
terials for sale or use in that State. There is no question that the 
situs of personal property so situated is in the State where it is found, 
and that it may be subjected to double taxation,—in the State of the 
owner’s residence, as a part of the general mass of his estate; and 
in the State of its situs. Although this a consequence which often 
bears hardly on the owner, yet it is too firmly sanctioned by the law 
to be disturbed, and no remedy seems to exist but a sense of equity 
and justice in the legislatures of the several States. The rule would 
undoubtedly be more just if it made the property taxable, like lands 
and real estate, only in the place where it is permanently situated.”

10 Supra note 8.
10 “ It seems to me that the result reached by the court probably is 

a desirable one, but I hardly understand how it can be deduced from 
the Fourteenth Amendment.”
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domicil loses it, and that when the State of domicil loses its jurisdic
tion, it loses its power to tax, and that if it taxes notwithstanding the 
fact that it has no power, in so doing it takes property without due 
process. Therefore the Kentucky tax was held unconstitutional.

In reaching its conclusion the court said: . If there are any
other cases holding that the maxim mobilia sequuntur personam ap
plies to tangible personal property, they are wholly exceptional, and 
were decided at a time when personal property was comparatively 
of small amount. . . But in view of the enormous increase of such 
property since the introduction of Railways and the growth of man
ufactures, the tendency has been in recent years to treat it as having 
a situs of its own for the purpose of taxation, and correlatively to 
exempt at the domicil of its owner.”

In conclusion the court said: “ It is unnecessary to say that this 
case does not involve the question of the taxation of intangible per
sonal property, or of inheritance or succession taxes . . . which are 
controlled by different considerations.”

In Frick v. Pennsylvania,1T the doctrine of the Union Transit Co. 
case was extended to inheritance or succession taxes, so as to prevent 
the State of domicil from imposing an inhertance tax upon tangible 
personal property permanently stituated outside of its territorial 
limits. In holding the distinction between a property and an inheri
tance tax insufficient to justify the tax imposed by Pennsyvania, the 
court said:* 18 “ The tax which the statute imposes is not a property 
tax but one laid on the transfer of property on the death of the owner. 
This distinction is stressed by counsel for the State. But to impose 
either tax the State must have jurisdiction over the thing that is 
taxed, and to impose either without such jurisdiction is mere ex
tortion and in contravention of due process of law. Here the tax was 
imposed on the transfer of tangible personalty having an actual situs 
in other States— New York and Massachusetts. This property, by 
reason of its character and situs, was wholly under the jurisdiction 
of those States and in way under the jurisdiction of Pennsyvania. 
True, its owner was domiciled in Pennsylvania, but this neither 
brought it under the jurisdiction of that State nor subtracted any
thing from the jurisdiction of New York and Massachusetts. . . The 
jurisdiction possessed by the States of the situs was not partial but 
plenary, and included power to regulate the transfer both inter 
vivos and on the death of the owner, and power to tax both the 
property and the transfer.”

With the decision in the Frick case the cycle was completed for

1T 268 U. S. 473 (1925).
18 Ibid, p. 492.
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purposes of tangible property and as to such property, singleness 
of taxation in all its applications became essential. Taxation of tan
gibles was permissible only to the domicil, unless the property had 
become permanently situated elsewhere, in which case the State of 
the situs alone could tax, and this regardless of whether the tax 
was a property or an inheritance tax.

In the meantime, the theory of singleness of taxation as to in
tangibles had advanced little. After an auspicous beginning in the 
case of State Tax on Foreign Held Bonds,10 it received several serious 
set-backs and was even openly rejected by the very case that recog
nized singleness of taxation of tangible personalty.* 30

In State Tax on Foreign Held Bonds the Supreme Court held that 
Pennsylvania had no right to tax the interest due on bonds issued 
by a Pennsylvania corporation to non-resident, where the bonds were 
kept outside of Pennsylvania and the interest was payable to the 
non-residents at their domicil. The fact that the bonds were secured 
by a mortgage on the property of the company in Pennsylvania, made 
no difference; The court said:31 “ The power of taxation, however 
vast in its character and searching in its extent, is necessarily 
limited to subjects within the jurisdiction of the State. . . The bonds 
issued by the raidroad company in this case are undoubtedly prop
erty, but property in the hands of the holders, not property of the 
obligors. So far as they are held by non-residents of the State, they 
are property beyond the jurisdiction of the State. . . To call debts 
property of the debtors is simply to misuse terms. . . “ But other 
personal property, consisting of bonds, mortgages, and debts gen
erally, has no situs independent of the domicile of the owner, and

1015 Wall. 300 (1873).
30 In Union Transit Co. v. Kentucky, supra note 8, the court said: 

“ There is an obvious distinction between the tangible and intangible 
property, in the fact that the latter is held secretly; that there is no 
method by which its existence can be ascertained in the State of its 
situs, except perhaps in the case of mortgages or shares of stock. In 
this class of cases the tendency of modern authorities is to apply the 
maxim mobilia sequuntur personam, and to hold that the property 
may be taxed at the domicile of the owner as the result of the debt, 
and also, more particularly in the case of mortgages, in the State 
where the property is retained. . . .  I f this occasionally results in 
double taxation, it much oftener happens that this class of property 
escapes altogether. In the case of intangible property, the law does 
not look for absolute equality, but to the much more practical con
sideration of collecting the tax upon such property, either in the 
State of the domicil or the situs.”

31 Ibid, p. 319.
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certainly can have none where the instruments, as in the present 
case, constituting the evidences of debt, are not separated from the 
possession of the owners.”

If the principles announced in this case had been strictly adhered 
to, much of the trouble with double taxation would have been elim
inated. But State Tax on Foreign Held Bonds was almost immediately 
modified. In Savings & Loan Society v. Multnomah County,1' the 
Supreme Court held that a non-resident creditor whose debt was 
secured by a mortgage on Oregon land could be taxed by Oregon 
upon his interest as mortagee. The statments of Foreign Held Bonds 
to the contrary were rejected as dicta." State Tax on Foreign Held 
bonds was probably overruled in 1903 by Blackstone v. Miller." A 
weak attempt was made to distinguish the two cases, but in the light 
of other decisions, the distinction was a rather dubious one.25

In Blackstone v. Miller the Supreme Court emphatically came out 
for the constitutionality of double taxation. It was held that New 
York could constitutionally impose an inheritance tax upon the estate 
of a non-resident creditor although admittedly the state of the dom- 
cile would impose a similar tax. Justice Holmes in delivering the 
opinion of the court said: “ No doubt this power on the part of two 
States to tax on different and more or less inconsistent principles, 
leads to some hardship. It may be regretted, also, that one and the 
same State should be seen taxing on the one hand to the fact of power, 
and on the other, at the same time, according to the fiction that, in 
successions after death, mobilia sequuntur personam and domicile 
governs the whole. But these inconsistencies infringe no rule of con
stitutional law. Coe v. Errol, 166 U. S. 517, 524; Knowlton v. Moore, 
178 U. S. 41.

“ Power over the person of the debtor confers jurisdiction, we re
peat.”

In the meantime it had also been held that where one kept a 
promissory note in a safe deposit located in a state other than his 
domicile the state where the note was kept gained jurisdiction 
over the debt and therefore had power to tax the creditor upon the 
indebtedness. “

In Metropolitan Life Ins. Co. v. New Orleans," it was held that * **

” 169 U. S. 421 (1898).
** At page 428.
’ * 188 U. S. 189 (1903).
“  For a very interesting note on this point see (1929) 17 George

town Law Journal, 149-155.
“ Wheeler v. Sohmer, 233 U. S. 434 (1914).
” 205 U. S. S95 (1907). The court said at page 402: “ Here the
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where the intangible property of a non-resident, consisting of bonds 
and negotiable instruments, was used by his agent in Louisiana for 
business purposes, such property acquired a situs in Louisiana, irre
spective of the domicile of its owner, and could be taxed in Louisiana. 
In Blodgett v. Silverman,28 the principle was restated that the state 
ofdomicile could tax choses in action although the evidence of those 
choses in action were kept outside of its boundaries. It was repeat
edly stated that taxation was not rendered unconstitutional merely 
becamse it was double.* 28

Thus up to Farmers' Loan & Trust Co. v. Minnesota, under the 
authority of the decided cases, it was quite proper to permit quadruple 
taxation. Suppose B, in Massachusetts owed money to A, in Con
necticut, and had given him a note, secured by a mortgage of land 
in Oregon, which A, kept in a safe deposit box in New York. A could 
be taxed in Connecticut as his domicile, in Massachusetts as the dom
icile of his debtor, in New York as the situs of the debt, and in 
Oregon as the place where the mortgage land laid. A state of affairs 
which permits quadruple taxation of intangibles is decidedly undesir
able from an economical and from a political standpoint. Its only pos
sible justification was that perhaps theoretically that nothing in the 
Constituted prohibited it. But with the law settled that the Consti
tution does prohibit double taxation of tangibles, to insist that that 
it did not prohibit quadruple taxation of intangibles would have 
been inconsistent and unjust. There is no constitutional distinction 
between the two types of property to warrant saying that due pro
cess protects the one and not the other. The Supreme Court undoubt
edly recognized these facts and availed itself of the opportunity 
presented by Farmers’ Loan & Trust Co. v. Minnesota to meet the 
issue squarely. Speaking through Mr. Justice McReynolds the ma
jority of the court said: “ Blackstone v. Miller, and certain approving 
opinions, lend support to the doctrine that ordinarily choses in action 
are subject to taxation both at the debtor’s domicile and at the dom
icile of the creditors; that two States may tax on different and more 
or less inconsistent principles the same testamentary transfer of

loans were negotiated, the notes signed, the security taken, the inter
est collected, and the debts paid within the State. The notes and 
securities were in Louisiana whenever the business exigencies re
quired them to be there. . . . Moreover, neither the fiction that per
sonal property follows the domicile of its owner, nor the doctrine that 
credits evidenced by bonds of notes may have the situs of the latter 
can be allowed to abscure the truth.”

28 277 U. S. 1 (1928).
28 Kirtland v. Hotchkiss, 100 U. S. 491, 498, (1879); Blackstone v. 

Miller, supra note Bullen v. Wisconsin, 240 U. S. 625, 631 (1916).
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such property without conflict with the Fourteenth Amendment. The 
inevitable tendency of that view is to disturb good relations among 
the states and produce the kind of discontent expected to subside 
after establishment of the Union. The Federalist. No.VII. The prac- 
ticle effect of it has been bad; perhaps two-thirds of the State have 
endeavored to avoid the evil by resort to reciprocal exemption laws. 
It has been stoutly assailed on principle. Having reconsidered the 
supporting arguments in the light of our more recent opinions, we 
are compelled to declare it untenable. Blackstone v. Miller no longer 
can be regarded as a correct exposition of existing law; and to pre
vent misunderstanding it is definitely overruled.”

The court then proceeded to extend to intangibles the same im
munity from double tax that it had recognized for tangibles. “ While 
debts have no actual territorial situs, we have ruled that a state may 
properly apply the rule mobilia sequuntur personam and treat them 
as localized at the creditor’s domicile for taxation purposes. Tan
gibles with permanent situs therein, and their testamentary transfer, 
may be taxed only by the State where they are found. And, we think, 
the general reasons declared sufficient to inhibit taxation of them by 
two States apply under present circumstances with no less force to 
intangibles with taxable situs imposed by due application of the legal 
fiction. Primitive conditions have passed; business is now transacted 
on a national scale. A very large part of the country’s wealth is 
invested in negotiable securities whose protection against discrimina
tion, unjust and oppressive taxation, is matter of the greatest mo
ment.

“ We have determined that in general intangibles may be properly 
taxed at the domicile of their owner, and we can find no sufficient 
reason for saying that they are not entitled to enjoy an immunity 
against taxation at more than one place similar to that accorded to 
tangibles.”

While the language of the Court is broad enough to satisfy the 
most ardent advocate of singleness in taxation it is well to remember 
that it goes far beyond the actual exigencies of the case and that 
therefore its dicta will be binding authority upon the court only as long 
as the Court is in sympathy with it. The case actually holds that 
the domicile of the debtor cannot impose an inheritance tax upon 
the transfer of the debt because it does not have jurisdiction over 
the debt. If the case is limited to its narrow facts, the only thing it 
means is that while quadruple taxation is no longer permissible, triple 
taxation is. But apparently there is no danger that the instant case 
will be so limited.50 Rather it seems safe to assume that now that the 
Supreme Court has cut through the tangle of precedents to arrive at 55

55 For articles commenting upon Farmers’ Loan & Trust Co. v.
Minnesota, see Gruenberg, The Supreme Court Litnits the State Power
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a rule promising uniform singleness in taxation, it will hold stead
fast to that rule and reject any limitations upon it.

Assuming that the Supreme Court will continue pledged to the 
proposition that there cannot be a plurality of jurisdiction over in
tangibles, the question presents itself: In cases where the intangibles 
are represented by notes or bonds and they are kept in a State other 
than the State of domicile, which State has jurisdiction over the in
debtedness, the State of the situs of the evidence, or the State of the 
domicile of the owner? It is submitted that upon principle and upon 
the latest decisions of the Supreme Court,* 31 the rule will eventually 
be settled that the state of the domicile of the owner retains juris
diction over his choses in action even though they be represented by 
tangible paper. The paper is at best the evidence of the obligation 
only, not the obligation proper. The case of Wheeler v. Sohmer, 
holding that the owner is taxable at the place where the notes are 
kept, has already been inferentially overruled, and it is submitted that 
the courts will refuse to follow it.

There seems to be only one situation where taxation of choses in 
action by a place other than the domicile of the owner will be sanc
tioned by the Supreme Court. That is the case where they have ac
quired a separate business situs in another state wherein they are 
used for business purposes. Farmers’ Loan & Trust Co. v. Minnesota 
expressly leaves open the question of the constitutionality of a second 
tax imposed by the domicile. It would seem that by analogy to the 
other cases such a second tax would be unconstitutional.

In conclusion, if one is permitted to speculate as to what will even
tually be the rule which the Supreme Court will follow in dealing with 
taxation of intangibles it is submitted that the following would be 
the reasonable rule. Intangibles are taxable only at the domicile of

to Tax Intangibles, 7 N. Y. U. Law Q. Rev. 728; 48 Harv. L. Rev. 
793; 16 Va. Law Rev. 521. See also annotation of Safe Deposit & 
Trust Co. of Baltimore v. Virginia, 50 Sup. Ct. 59 (1929) in 78 Pa. 
Law Rev. 532.

31 Bloddgett v. Silberman, supra note 4, decided in 1928, distinctly 
holds that intangibles may be taxed at the owner’s domicil even 
though their evidences may be kept elsewhere. In Farmers’ Loan & 
Trust Co. v. Minnesota the court declares that in the Silberman case 
“ the obligations . . . were rightly regarded as if ordinary choses in 
action. The maxim mobilia sequuntur personam applied and gave 
them situs for taxation in New York—the owner’s domicile. The tes
tamentary transfer was properly taxed there.”  The court further 
states that debts have no terriorial situs. It is clear that Wheeler 
v. Sohmer and Bloddgett v. Silberman cannot both be reconciled with 
the doctrine that there must be singleness of taxation of intangibles. 
It is probable that the former will be ignored.
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their owner, except when they have acquired a business situs else
where. If they have acquired such a situs, they are taxable there 
only, and cease to be taxable at the domicile of their owner.

J. B.

CONSTITUTIONAL LAW—Trial by Jury in Criminal Cases.

The purpose of the present Note is to outline in as brief and suc
cinct a manner as possible the development of trial by jury in crim
inal prosecutions arising under the Federal and State Constitutions. 
Since the framers of the Federal and State Constitutions were states
men and lawyers, born and reared under a common law atmosphere, 
it is only natural that whatever they said or wrote was spoken or 
written in the vocabulary of the common law, modified to a certain 
degree by the spirit of the time at which the writing or speaking took 
place. With this in mind, in order for a correct and proper inter
pretation and understanding of the various provisions in the Federal 
and State Constitutions, securing the right to jury trial, in criminal 
prosecutions, recourse must be had to the common law interpretation 
of trial by jury as it existed in each of the colonies at the time of 
the adoption of the Federal Constitution and the several State Con
stitutions.

IN  THE COLONIES.
Practically all the charters of the American colonies contained a 

provision guaranteeing to the people of the colonies those same ju
dicial rights and liberties which they had long since learned to enjoy 
and cherish in the mother country.1

It is no wonder then that upon the establishing of the colonies there 
should spring up a miniature reproduction of English laws, courts 
and procedure. While it is generally true that the colonists adopted 
the common law of England as it existed at the time of their founding 
it must be understood that they did not adopt it r« tote but only in so 
far at it was practical for the administration of justice under the 
peculiar circumstances and conditions in which each colony found *

‘ First Charter of Virginia (1606): “ Also we do, for Us, our 
Heirs, and Successors, Declare, by these Presents that all and every 
the Persons being our Subjects which shall dwell and inhabit within 
every or any of the said Colonies and Plantations, and every of their 
children which shall happen to be born within any of the limits and 
Precincts of the said several Colonies and Plantations shall Have 
and enjoy all Liberties, Franchises and Immunities, within any of 
our other Dominions, to all intents and Purposes, as if they had been 
abiding and born within this our Realm of England or any other of 
said Dominions.” (P oore. U. S. Charters and Constitutions, Pt 
1891-92.)
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itself placed. This was especially true of the common law right of 
trial by jury.

While common law crimes are generally classified under the head
ings,—treason, felonies and misdemeanors,—for the sake of clarity 
and convenience in developing this treatise, we will depart somewhat 
from this established classification. At common law there existed 
a class of crimes of major magnitude properly termed felonies. These 
common law felonies included murder, manslaughter, rape, sodomy, 
robbery, larceny, arson and burglary. For such crimes the right of 
a jury trial was always recognized and granted in the English courts. 
The American colonies, in adopting the English common law, con
tinued to recognize these offenses as felonies and proceeded to dis
pose of them by the same method of procedure as was in vogue in 
the courts of England. Not only did they recognize such offenses as 
felonies but from time to time various statutes were passed in the 
several colonies creating new offenses under the title of felonies. As 
in the case of the common law felonies, these, also, were disposed 
of by proceedings before a jury. Some of the colonies passed a gen
eral statute defining a felony and if a statutory crime created there
after fell within this definition then the offense was disposed of in 
the customary manner. In the absence of such a general statute, the 
statute creating the felony specifically set it out as such. Closely 
allied with the aforementioned class of crimes was another group of 
offenses known as infamous crimes. This second class generally in
cluded those offenses contained in the first along with certain others. 
At common law an infamous crime was defined as one which involved 
moral turpitude and which rendered the party convicted therewith 
incompetent as a witness.2 In the colonies there existed quite a di
versity of opinion as to what crimes were infamous and what were 
not. This diversity may be reconciled to a large extent by the fact 
that the several colonies recognized a different meaning of the word 
infamy. In one colony an infamous crime was one which rendered 
the accused incompetent as a witness;3 * * in another it was one which, 
because of popular opinion, was disgraceful because of its nature;* 
while in still others it was deemed infamous because of the nature 
of the punishment attached to it.6 (Just what constituted disgrace
ful punishment also varied in the several colonies and at the dif
ferent periods of time.) Regardless of the diversity of opinion as 
to what constituted an infamous crime all the colonies recognized 
the right to a jury trial in those cases which they deemed to be of 
an infamous nature. In addition to the aforementioned classes of

2 Schuylkill County v. Copley, 67 Pa. 390 (1871).
3 Supra, note 2.
* U. S. v. Wynn, 9 Fed. 886 (1882).
6 Jones v. Robbins, 8 Gray, (Mass) 329 (1857).
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crimes, there existed a third class made up of what were commonly 
known as petty offenses. The number of offenses comprising this 
group varied in the several colonies from sixty to one hundred 
eighty. Included in this classification were such offenses as vagrancy, 
firing woods, drunkenness, disturbing religious worship and others. 
These offenses were heard before a magistrate or magistrates an'd 
were generally punishable by an average fine of small denomina
tion or confinement in a public workhouse for a period of time rang
ing from a few hours to six months, or both. While it is quite true 
that the same act might be an offense in one colony and not in an
other, yet, the wide variation in the number of these offenses cannot 
be reconciled solely upon this ground. Just prior to the establish
ment of the American colonies, the English courts, due to crowded 
dockets and for the sake of expediency, dispensed with jury trial 
in certain specified cases and committed them to the magistrate courts 
where they fell into the category of petty offenses. Since the right 
of trial by jury was always so highly esteemed by the English people 
it is not surprising that, upon the establishment of the colonies and 
the removal of these exigencies, there was a general relapse to jury 
trial in some of the cases in which the right had been supplanted by 
summary proceedings. The extent to which this revival took place 
was not uniform by any means and it is due partly to this that we 
may attribute the lack of unanimity amongst the colonies as to thoSe 
offenses making up the petty crime group. With the passing of 
time the gravity of criminal offenses was changed to suit constant 
changing conditions and morals and while it may be generally stated 
that, at the time of the adoption of the Federal and early State 
Constitutions, there existed a general uniformiy as to those crimes 
triable by jury yet, due to certain local influences, there still prevailed 
some slight disparity as to this right.

IN THE FEDERAL COURTS.

In the Federal Constitution trial by jury in criminal prosecutions 
is guaranteed by Article III— Section II," and by the Sixth Amend
ment.’ These constitutional provisions apply not only to federal 
jurisdiction in general but also to the District of Columbia* 8 and 
the territories of the United States.9 They apply not only to citizens 
of the United States, but also to foreigners within the jurisdiction

" “ The Trial of all Crimes, except in Cases of Impeachment, shall 
be by Jury.” (A rt. I l l  § II.)

’  “ In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed.” (VI. A mend.)

8 Capital Traction Co. v. Hof, 174 U. S. 1, 43 L. ed. 873 (1899).
9 Rassmussen v. U. S., 197 U. S. 516, 49 L. ed. 862. (1905).
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of the United States.10 11 The right secured by these provisions is to 
be recognized in time of war and revolution as well as in time of 
peace.11 These provisions, if taken in a strict and literal sense secure 
the right to a jury trial for all crimes regardless of their nature, 
for by Article Ill-Section II provision is made for “ all crimes” while 
in the Sixth Amendment “ all criminal prosecutions” are provided for. 
It was not, however, the intention of the framers of these provisions 
that they should be taken in a strict and literal sense but rather 
that they be taken in the sense used at the time of the drafting 
of the instrument. As was said by Mr. Justice Holmes in Callan vs. 
Wilson,12 in order for a correct interpretation and understanding of 
these provisions, it is necessary that they be read in the light of the 
common law right of trial by jury as it existed in the colonies at 
the time of the adoption of the Federal Constitution.13 14 With this 
as their guide the Federal Courts have always recognized a distinction 
between crimes of a petty nature 11 and those of a grievous nature 10 
and have dealt with them accordingly, disposing of the former by a 
summary proceeding and preserving in the latter the ancient right 
of jury trial. Until quite recently the occasion for considering the 
dispensability of trial by jury in enforcing Federal Criminal Law 
scarcely presented itself to Congress except as to the District of 
Columbia and the territories. To begin with, all federal offenses were 
at once very grave and few in number and the traditional federal of
fenses quite obviously called for a jury trial. Within the last quar
ter of a century, however, the number and variety of federal offenses 
have increased considerably and, at the present time, in order for a 
proper classification as to their degree, recourse must necessarily

10 Wong Wing v. U. S., 163 U. S. 228, 41 L. ed. 140 (1896).
11 Ex parte Milligan, 4 Wall. 2, 18 L. ed. 281 (1866).
12127 U. S. 540, 32 L. ed. 223 (1888).
13 Holmes, J.—“ The word crime in its more extended sense, compre

hends every violation of publi law; in a limited sense, it embraces 
offenses of a serious or atrocious character. In our opinion, the pro
vision is to be interpreted in the light of the principles which in 
common law determines whether the accused, in a given class of 
cases, was entitled to be tried by a jury. It is not to be construed 
as relating only to felonies or offenses punishable by confinement in 
the penitentiary. It embraces as well some classes of misdemeanors, 
the punishment of which involves the deprivation of the liberty of the 
constitution to hold that no prosecution for a misdemeanor is a 
prosecution for a “ crime” within the meaning of the third article or a 
“ criminal prosecution” within the meaning of the Sixth amendment.” 
Callan v. Wilson, 127 U. S. 540, 32 Fed. 223 (1888).

14 Shick v. U. S., 195 U. S. 65, 49 L. ed. 99 (1904).
10 Low v. U. S., 169 Fed. 86 (1909).
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be had to the common law classification as it existed at the time 
of the adoption of the constitution.

Since a majority of the federal crimes in which the right of a 
jury trial is recognized, fall within the meaning of the Fifth Amend
ment it may be well at this juncture to consider this amendment. 
The Fifth Amendment provides that “ no person shall be held to 
answer for a capital, or otherwise infamous crime unless on pre
sentment or indictment of a grand jury, except in cases arising in 
the land or naval forces or in the Militia when in actual service in 
time of War or Public Danger.”  The expression capital crime as 
used in this amendment is self explanatory, meaning all offenses in 
which the punishment is death. The expression infamous crime is 
not quite so obvious as to its meaning and requires some explanation. 
An infamous crime within the meaning of this amendment is not 
one which renders the accused incompetent as a witness, (common 
law definition) but is rather one which because of the nature of the 
punishment attaching to it is deemed to be infamous. Prior to the 
year nineteen hundred twenty-two (1922) the Federal Courts recog
nized as infamous crimes those offenses in which the punishment 
consisted in confinement in a penitentiary or state prison with or 
without hard labor.1* In the case of Moreland vs. United States 1T 
the conception of an infamous crime was extended somewhat and it 
was held that any crime was infamous which provided a punishment 
of confinement at hard labor in a penitentiary, state prison, work- 
house or some other public institution even for the shortest period 
of time. In determining whether or not a crime is infamous the 
decisive fact is not as to what punishment under the law may in fact 
be inflicted, but as to what punishment under the law may be in
flicted.* 19

From what has been said we may deduce the conclusion that, in 
general, the distinction between major and petty crimes under the 
federal constitutional provisions is in the nature of the punishment 
provided. This must not, however, be taken as the strict dividing line 
between major and petty crimes for there really is no hard and fast 
rule for determining whether a crime falls within the former or 
the latter class, for there are certain crimes which, although not 
infamous by reason of the punishment attaching to them, are never
theless for historical reasons triable only before a common law 
jury.1*

19 Ex parte Wilson, 114 U. S. 417, 29 L. ed. 89 (1885).
11 258 U. S., 433 (1922).
19 Supra note 16.
19 In re Dana, 7 Benj. 1 (1873); Colts v. D. C., 58 Wash. Law 

Rep. 88 (1959); for further statement of this case, see Recent De
cisions, infra p. 390; Callan vs. Wilson, 127 U. S. 450 (1888). In
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In a recent decision of the United States Supreme Court the much 
debated question of the right to waive the constitutional guaranty 
of trial by jury in criminal cases was definitely settled when the 
court recognized the right of the accused, with the consent of the 
court and the federal prosecutor, to waive a jury trial in any and 
all criminal cases. Patton et al. v. U. S.10* Prior to the decision 
of this case the question was never directly passed upon by the 
Supreme Court20 but it had arisen on several occasions in the lower 
federal courts 21 where it was held that the constitutional right could 
not be waived even with the consent of the court.22

IN THE STATE COURTS

The states, in framing their constitutions, followed the general 
outline of the Federal Constitution and in some instances even went 
so far as to use the precise language of certain of its provisions. 
As in the Federal Constitution one of the first rights provided for 
was the right to a jury trial in criminal prosecutions. The language 
of the several State Constitutions securing this right, while varying 
somewhat in phraseology, are substantially identical. Wherever this 
right of jury trial is reserved and guaranteed by the constitutions, a 
common law jury of twelve is meant and the legislature cannot pro
vide for or authorize a smaller number of jurors.23 In the absence 
of a provision in the State Constitution securing this right, it is 
within the power of the state to authorize the prosecution of criminal 
offenses in whatever manner it deems fit, provided the procedure * 18 * 20 21 22 23

the latter case it was also held that as soon as the crime is estab
lished as being one in which the accused is entitled to a jury trial 
the right attaches at that very instant and it is not satisfied by being 
given in some later proceeding.

18a 280 U. S. (1930) ; for further statement of this case, see Recent
Decisions, infra, p. 390-91.

20 The nearest approach to the question of waiver in the Supreme 
Court was in Shick v. U. S., 195 U. S. 65 (1904), where the court 
held, that if an offense did not fall within the meaning of the term 
crime as used in the constitutional provisions then the accused might 
waive his right to a jury trial where such right was given.

21 Coates v. U. S., 290 Fed. 134 (1923) ; Low vs. U. S., 169 Fed. 86 
(1909).

22 Some decisions of the lower federal courts denying the right to 
waive a jury trial in criminal cases proceeded upon the grounds of 
public policy; Low vs. U. S., 169 Fed. 86 (1909), while others held 
the provisions to be mandatory and therefore not capable of being 
set aside by the court, with the consent of the accused. Coates v. 
U. S., 290 Fed. 134 (1923).

23 People v. Kennedy, 2 Parker Cr. R., (N. Y.) 312 (1855).
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followed does not violate the dne process clause of the Fourteenth 
Amendment of the Federal Constitution. It is a well established 
principle that the provisions of the Federal Constitution guaranteeing 
the right of trial by jury are of no force in the states.* 84 It has also 
been settled by decisions of the United States Supreme Court that 
a jury trial is not indispensable in order to satisfy the due process 
clause of the Fourteenth Amendment.85 * *

The state constitutional provisions guaranteeing the right to a 
jury trial are to be interpreted in accordance with the practise in 
force at the time of their adoption. This being true, it follows that 
all common law or statutory crimes in force at that time, in which 
the right of a jury was recognized, continued thereafter to be triable 
only before a jury whether or not they were subsequently reenacted 
by state statutes.8* In regards to statutory crimes created after 
the adoption of the constitution, there are a few cases in which it 
has been held that the constitutional provisions relating to trial 
by jury do not apply.88 By the better view, however, if the stat
utory offense belongs to a class previously triable by jury the con
stitutional provision applies,85 but if it belongs to a class previously 
triable without a jury, a jury trial may be refused.8*. The legislature 
cannot, by simply changing the name of the offense, make an act 
triable in a summary manner which was prior to the adoption of the 
constitution triable by jury.8*

Since a great deal of controversy has recently arisen in regard 
to the right of a jury trial for violations of municipal ordinances it 
may be well to treat of them separately. Municipal ordinances, as a 
general rule, embrace a class of offenses known at common law as 
petty offences and. such being the case, their violation may generally 
be prosecuted by a summary proceeding before a magistrate. Ac
cording to some decisions, an ordinance making an act which is a

84 Barron v. Baltimore, 7 Peters 243, (1833).
84 Hurtado v. CaL, 110 U. S. 516, 28 L. ed  232 (1884); Maxwell v.

Dow, 176 U. S. 581 (1900).
8‘ “ The provision in the constitution that “ trial by jury” as thereto

fore used shall remain inviolate means that it shall not be taken away 
in cases where it existed when the Constitution was adopted Flint
River Steamboat Co. v. Foster, 5 Ga. 194, 48 Am. Dec. 248 (1848).

88 “ There is nothing to forbid the legislature from creating a new 
offense and prescribing what mode they please of ascertaining the 
guilt of those who are charged with it.”  Van Swartow v. Com., 42 
Pa. 89 (1862).

85 Ex parte Wong You Ting. 196 Cal. 296 ; 39 P. 627 (1895); State 
v. Peterson, 41 Vt- 504 (1869).

** State v. Jackson, 69 N. H. 511; 43 A. 749 (1899).
** People v. Baird, 11 Hun. (N. Y.) 289 (1873).
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crime under the general law of the state, and offense against the 
municipality, is void unless the power to make such an ordinance 
is expressly authorized by the legislature.31 * In such a jurisdiction, 
in the absence of express authorization by the state legislature, the 
question of the right to a jury trial for violation of municipal 
ordinances would scarcely ever arise for all ordinances would be 
necessarily limited to those offenses of a petty nature. Where such 
authorization is, however, given by the state and the same act con
stitutes a state criminal offense and also a violation of a municipal 
ordinance, the question arises as to the method of procedure followed 
when the prosecution is for the violation of the municipal ordinance. 
In a majority of jurisdiction it is held that where the same act is an 
offense both against the state and the municipality, and as against 
the state it is a crime of such a nature as to be triable under the 
State Constitution only before a jury, then as against the municipal
ity it must also be prosecuted by a jury even though a summary 
proceeding is expressly authorized by the legislature in the latter 
case.88 Even though the offense which goes to make up the municipal 
ordinance may not be embraced within the state penal code if it is
one which at common law was triable only by a jury then by the
consensus of opinion this still remains the only proper mode of 
prosecution. Colts v. D. C., 58 Wash. Law Rep. 88 (1930). In some 
states it is held that offenses against ordinances enacted by a mu
nicipal corporation, in the exercise of its legitimate police power, are 
not and never were criminal offenses in the appropriate sense of the 
term criminal, and the prosecutions therefore are not criminal prose
cutions within the meaning of the constitutional provisions securing 
the right of trial by jury in criminal prosecutions.33 34 Some State
Courts have also held that regardless of the gravity of the offense
against the state law the fact that the legislature authorizes a 
municipality to deal with the same subject by ordinance indicates 
that to the legislative mind the act also properly constitutes a petty 
offense and as such a triable summarily.84

As regards the right to waive the constitutional guarantee of trial 
by jury the state authorities are in almost hopeless conflict and an 
attempt to reconcile the various state decisions would be all but 
futile.35 In some jurisdictions the position is taken that the guarantee

81 State v. Langston, 88 N. C., 692 (1883). Contra. Ex Parte Doug
las 1 Utah 108 (1873).

38 People v. Slaughter, 2 Doug. (Mich.) 834 (1846) ; In re Rolf’s, 
30 Kans. 758 (1883). Contra, Ogden v. Madison, 111 Wis. 413. 
(1901).

33 Mankato v. Arnold, 35 Minn. 62 (1886).
34 Mclnerney v. Denver, 17 Colo. 302 (1892).
35 Clark ’s Criminal Procedure, p. 434.
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is intended for the benefit of the accused, and may, therefore be 
waived by him.31" Some states hold that it is contrary to public 
policy to permit the accused to waive this constitutional guarantee * 37 
while others interpret the constitutional provisions as being manda
tor and therefore not subject to waiver.38 A fourth view assumes 
the position that a jury is necessary in order to give the court 
jurisdiction and without it sentence cannot be passed.38

CONCLUSION
In this expeditious age there prevails an ever present movement 

to step up the pace of justice and place it upon a par with the me
chanical and scientific progress of the time. To accomplish this end 
no price seems too great; no experiment too noble. The slogan of 
the movement seems to be quick justice at any price. Why continue 
with this antiquated jury system? Has it not repeatedly proven 
itself to be grossly inconvenient, costly and incomprehensibly slow in 
progress? In spite of such attacks the jury system remains not 
necessarily the best possible means of dispensing justice but at least 
the best known means and until some procedure substantially better 
is offered there should be a general reluctance towards all new inroads 
on this sacred right. L. F. D.

LIBEL AND SLANDER—Liability for statements not ex facie libel
ous and published in good faith.

When A publishes words which he believes to have a perfectly in
nocent meaning, but which B combines with facts known to himself 
but not to A, and draws from the combination an inference defama
tory of C, should A be liable to pay damages to C in an action upon 
the case for libel? This is a perplexing question, which has seldom 
been presented to the courts for determination, but about which 
there has been a great deal of dictum. The English Court of Appeal, 
in a recent case 1, met the question squarely, discussed the dicta and 
quasi-precedents, and decided that A, in the case before them, was 
liable to pay damages to C.

In the situation above outlined, there would seem to be a certain 
amount of injustice done, no matter which way the court decided. 
On the one hand, it seems unfair to punish, by assessing damages, 
a publisher who had no reasonable cause to believe that his publi

33 State v. Woodling, 33 Minn. 142; 154 N. W. 1068 (1893).
37 State v. Lockwood, 43 Wis. 403 (1877).
38 State v. Jackson, 106 La. 189; 30 S. 309 (1901).
38 Harris v. People, 128 111. 585 (1889).

1 Cassidy v. Daily Mirror Newspapers, 2 K. B. 331, 98 L. J. K. B. 
595 (1929]. For further statement of this case, see Recent De-
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cation would have a defamatory meaning to his readers. On the 
other hand, the plaintiff has suffered an infringement of his (her, 
in the case decided) legal right to a good reputation, and is entitled 
to damages. With these premises, it remains to choose the less of 
the two evils.

In the first place, it is generally said that the intention of the 
publisher is not material, except as to the amount of damages. In 
Corrigan v. The Bobbs-Merill Co.1, the defendants published a book 
whose author evidently intended to defame one of the New York 
City magistrates, the plaintiff in the action. The defendants were 
unaware of the libelous nature of the work, and the Court of 
Appeals held that, though they were liable to pay comensatory dam
ages, their lack of libelous intent was ground for reversal of a verdict 
for punitive damages.

At this point, it might be well to suggest a distinction, in the law 
of libel, between specific libelous intent and general libelous intent. 
If the defendant has uttered words which are, on their face, libelous 
and intends that they be understood as applying to a particular indi
vidual, he is guilty of defamation in the fullest sense of the word. 
But if he has uttered the same words, predicating them of a person 
whom he thinks to be fictitious, and it turns out that his description 
of his supposedly fictitious person is an adequate description of the 
plaintiff, he must pay damages, though he never knew the identity or 
even the existence of the plaintiff.3 The law, in this case, says that 
the defendant has been reckless, that his words carry potential in
jury to someone, that he has no more right to cast about dangerous 
words than he has to toss lighted squibs into a crowded marketplace.* * 
He, like the squib-thrower, is liable to whoever happens to be injured.5

C isiO N S, infra, p. 395-6.
*228 N. Y. 58, 126 N. E. 260, 10 A. L. R. 662 (1920).
‘ Jones v. Hulton & Co. [1909] 2 K. B. 444, 78 L. J. K. B. 437; 

Hulton & Co. v. Jones, [1910] A. C. 20, 79 L. J. K. B. 198.
* Scott v. Shepherd, 2 W. Bl. 892; 3 Wils. 403 (1773).
3 DuPont De Nemours & Co. v. Nashville Banner Pub. Co., 12 F. 

(2d) 231, (C. C. A. 6, 1926). In a libel of the DuPont Engineering 
Co., references to allied concerns and plants, to an officer formerly 
connected with the plaintiff and to cars that left the plaintiff’s plant, 
coupled with the similarity of the plaintiff’s corporate name to that 
of the other corporation, were held to warrant submission to the 
jury whether the publication would reasonably be understood by 
readers to connect the plaintiff with the defamatory charges. See 
also, Peck v. Tribune Co., 214 U. S. 185, 53 L. Ed. 960, 16 Ann. Cas. 
1075 (1909); Washington Post Co. v. Kennedy, 55 App. D. C. 162, 
3 F. (2d) 207, 41 A. L. R. 483 (1925); Washington Post Co. v. Kelly, 
App. D. C., 38 F. (2d) 151 (1930).
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But there is a third case. Suppose that the defendant has pub
lished words, whether or not he intended them to refer to the plain
tiff which do not convey, either to the publisher or to the average 
addressee, any other than an innocent meaning. But a person better 
informed about the plaintiff combines the publication with other 
facts within his own knowledge, and draws libelous inferences. Should 
the defendant be sent to a jury?

Lord Justice Brett thought not. He said:7 “ I think it is necessary 
that the facts should be known both to the person who indites the 
libel and to the persons to whom it is published, because if facts are 
known to the latter persons from which they might reasonably sup
pose that the document is defamatory, but those facts are not known 
to the person who wrote it, if he were held liable, he would be made 
liable for doing that which by the hypothesis he could have no reason 
to suppose would injure anybody, the language used being such as in 
its ordinary sense would not be defamatory of anybody.”

But Lord Penzance, dissenting from the House of Lords’ decision * 
in the same case, used the following language: “ There is, I con
ceive, considerable danger in the Court usurping the function of the 
jury and by a too narrow criticism of the language of a publication, 
rejecting inferences which, though perhaps not logical, are such as 
people of illogical minds (who are perhaps the majority) would 
draw.”

Though the language of Lord Penzance would probably not be 
used in a jurisdiction where judgeships are elective, he probably had 
the same idea that Lord Justice Russell expressed in the Cassidy 
case,9 when he said: “ Liability for libel does not depend on the in
tention of the defamer; but on the fact of defamation.” A practical 
application of the maxim, ubi jus, ibi remedium. Justice Holmes, in

* In view of the Cassidy case (supra, note 1) it is immaterial 
whether he even knew of the plaintiff. Before that, he might be 
liable to a plaintiff whose existence or identity he knew, or to whom 
he intended to refer, by reason of carelessness in not making sure 
all facts about the said plaintiff before publishing anything about 
him. cf. (1926). 3 Wis. L. Rev. 419. As to cases where the de
fendant knew, in some way, of the plaintiff, see Peck v. Tribune Co. 
(supra, note 5). There, the defendant must have had some knowl
edge of the plaintiff, for it possessed a halftone engraving of her 
features.

T Capital and Counties Bank v. Henty, 5 C. P. D. 514, 49 L. J. C. P. 
830 (1880).

8 Capital and Counties Bank v. Henty, 7 App. Cas. 741, 52 L. J. 
Q. B. 232 (1882).

9 Supra, note 1 [1929] 2 K. B. 331, 354.
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one of his most famous dissents,10 11 12 held the law to be that, “ On general 
principles of tort, the private intent of the defendant could not 
exonerate it.” But even that distinguished jurist was forced to ad
mit that the exact point of divergence between his view and that of 
the majority of the court was so elusive that one could not place 
one’s finger precisely upon it.” 11

If the gist of the action is the fact of damage suffered by the 
plaintiff, and not any tortious intent of the defendant, it follows 
that the damage need not come solely from the words published, 
but it is sufficient that they combine with attendant circumstances 
to produce the injurious effect. The case of Morey v. The Morning 
Journal10 will illustrate the point. There, the defendant published 
that the plaintiff was about to be made defendant in an action for 
breach of promise to marry. The Court of Appeals affirmed a judg
ment for the plaintiff and held that it was competent for him to 
prove that he was a married man. A few years later, the same court 
decided Van Ingen v. Mail and Express Publishing Co.13 There the 
defendant published a libel which was not on its face of and con
cerning the plaintiff. It was held that other newspapers were ad
missible in evidence to prove that it was the plaintiff who was 
libelled.

The Supreme Court dealt with this point in Baker v. Warner,14 
and, speaking through Mr. Justice Lamar, pronounced the rule to 
be: “ . . . . though the words are not libelous per se, yet in the light 
of extrinsic facts averred, they are susceptoble of being construed as 
having a defamatory meaning. Whether they have such import is a 
question of fact. In that class of cases the jury must not only 
determine the existence of the extrinsic circumstances which it is 
alleged bring to light the concealed meaning, but they must also 
determine whether those facts when coupled with the words, make 
the publication libelous.”

Though the cases cited show the pertinence of extrinsic facts, they 
are not conclusive of the thesis. All three cases were of the type 
referred to above under the classification of general libelous intent.

10 Hanson v. Globe Newspaper Co., 159 Mass. 293’, 34 N. E. 462, 
20 L. R. A. 856 (1893).

11 Some interesting observations on intent may be found in recent 
issues of this publication. Keigwin, Intent to Do Harm as a Requi
site to a Criminal Assault (1928), 17 Geo. L. J. 56; Cassidy, Recov
ery for Fright of Non-traumatic Origin (1929), 18 Geo. L. J. 1.

12123 N. Y. 207, 25 N. E. 161, 9 L. R. A. 621 (1890).
13156 N. Y. 276, 50 N. E. 979 (1898). This was a four to three 

decision.
14 231 U. S. 588, 58 L. Ed. 384 (1913).
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Not one of the publications was prima facie innocent in meaning, 
and two were apparent attempts to lodge immediately within the 
technical limits of the law of libel. What of the pertinence of ex
trinsic facts when the statement complained of was ex facie inno
cent?

This question was not met squarely until 1926, in Sydney v. Mac- 
Fadden Publishing Co.1* The plaintiff, Mrs. Sydney, was known to 
the theatrical public as Doris Keane. She complained of publications 
that: “ Doris Keane is, according to rumor, ‘Fatty’ Arbuckle’s latest 
lady love— ,” and another publication setting forth an equivocal in
terview with said Arbuckle, and insisting upon the impending mar
riage of the two. A motion to dismiss the complaint was denied, 
upon the ground that the plaintiff was a married woman, and this 
fact, according to the opinion, makes the words libelous per se, as 
subjecting the plaintiff to public ridicule and contempt, though it is 
observed that publication of matrimonial intentions is not of itself 
libelous. “ The court should take the defamatory publication . . .  in 
the same way that the reading public, acquainted with the parties 
and the subject, would take it.”  * 18

Without stopping to dissect the opinion rendered in the Sydney 
case,11 suffice to say that the decision is in conformity to the general 
rule of tort that there an be no invasion of a legal right without a 
corresponding remedy.

But despite the generality of this maxim, there must be some limit

18 242 N. Y. 208, 151 N. E. 209, 44 A. L. R. 1419 (1926).
18 In Baumann v. Baumann, 250 N. Y. 382, 165 N. E. 819 (1929) 

the court had before it a problem very similar to that in the Cassidy 
case (supra, note 1). The plaintiff was living apart from her hus
band, who had procured a divorce decree in Yucatan and then went 
through a marriage ceremony with the other defendant in Connect 
ticut. The suit was of an equitable nature, and asked that the di
vorce and subsequent marriage be declared void and that the female 
defendant be restrained from styling herself Mrs. Baumann. The 
declaratory part of the decree was granted, but the injunction was 
denied, on grounds that equity would not interfere to assuage an in
jury merely to the plaintiff’s feelings. Vigorous dissents were deliv
ered by Crane and O’Brien, JJ., the one on the ground that there 
was a property right in the title of wife of Baumann, and the other 
because of the reflection upon the moral character of the plaintiff 
as a wife and mother. Quaere, had this been an action for damages 
instead of a purely equitable suit, could the plaintiff have recov
ered?

11 See (1926) 35 Yale L. J. 1021 and 11 (1926) Corn. L. Q. 568 
for interesting discussions.
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to its application. Thus, though every man has a right to go about 
without having his leg broken, if a citizen should suffer a broken 
leg as the result of an earthquake, he will not have a remedy. Or, 
if he is libeled and his defamer dies, he can recover no damages. 
And it is submitted, there is another limitation to recovery.

Despite the dictum of Lord Penzance,18 * the publisher is hardly 
liable for any wild and far-fetched inferences which some hare
brained reader may draw from the publication. All three of the 
judges in the Cassidy case 18 insisted that the inference must be rea
sonable before it can be submitted to a jury. A late Federal case 20 
illustrates this point. The plaintiffs had been general insurance 
agents of the defendant. The defendant cancelled the agency and 
wrote to policy holders cancelling policies for non-payment of pre
mium. In some cases, the policy holders had paid premium to the 
plaintiffs. The innuendo alleged that the letters of cancellation im
puted dishonesty to the plaintiffs. A judgment sustaining a de
murrer to the complaint was affirmed, the court saying: “ It would 
be equally, if not more reasonable to suppose that from some cause, 
a mistake had been made, as for example, a mistake or delay in the 
mail, sickness, inattention to business or a mistake in bookkeep
ing.” 21

The generally accepted rule in these cases is that before the case 
may be given to the jury, it must be found by the court as a matter 
of law that the words published are, taken with the attendant cir
cumstances, capable of a libelous inference.22 The question then nat
urally arises, how is one to judge whether this is the case?

18 Supra, Note 8.
12 Supra, Note 1. See also, 72 Sol. J. 216 (1928).
20 Phillips v. Union Indemnity Co., 28 F. (2d) 701 (C. C. A. 4, 

1928).
21 Is there an inconsistency in the law which refuses to consider 

how reasonably sure the publisher was that his statement was in
nocent, and yet demands that the rule of reason be applied to the 
reader or hearer? Or may we (despite the express statements of 
courts to the contrary) infer that, perhaps unconsciously, there is a 
disposition to impose upon publishers of newspapers and the like 
the highest degree of care so as to counterbalance their potentiality 
for evil? Lord Justice Greer, in his dissent in the Cassidy case 
(supra, note 1) imagines some possible publications by a private in
dividual which are not ex facie libelous and upon which it is believed 
it would be most difficult to make out a successful case.

22 Baker v. Warner, supra, note 14; Peck v. Tribune Co., supra, note 
5; Washington Post Co. v. Chaloner, 250 U. S. 290, 63 L. Ed. 987 
(1919); Kraft v. N. Y. Herald Co., 6 F. (2d) 644 (D. C. S. D. N. Y. 
1925.
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Some light might be thrown on the matter by a comparison of 
two Scotch cases, which are typical of the point under consideration.23 * * 
Both involve the same kind of injury, and the facts of both are very 
similar, so that a clear distinction of priniple can be drawn.

In Morrison v. Ritchie,34 the publication complained of was the an
nouncement of the birth of twins to the plaintiff’s wife on a certain 
date. The publication was false, and the plaintiff and his wife had 
been married about a month prior to the publication. The plaintiff 
here was allowed to recover.

In Wood v. Edinburgh Evening News,™ the publication was: “ Nurse 
(wet) wanted immediately. Apply Kinleith Arms, Juniper Green.” 
The plaintiff and his wife (who was a co-plaintiff) were the only 
married couple at Kinleith Arms. They had been married five months. 
The innuendo was that the publication imputed antenuptial incon
tinence to both plaintiffs. Judgment was given for the defendant 
because the declaration did not support the innuendo.

There was a distinction hinted at in the Juridicial Review 26 that 
the recovery in the first case was allowed because there was, to a 
person knowingthe circumstances, a direct inference of incontinence, 
whereas in the second case, the inference was indirect. In the first 
case, there was an actual allegation of the birth of issue, and from 
that, one knowing the date of the marriage would have but one step 
of inference to a defamatory conclusion. But in the Wood case, the 
fact of giving birth had to be inferred from the publication, and from 
that point to the defamatory conclusion there had to be an additional 
step of inference, based upon the prior inference.

Could it be laid down as a test that: when the publication com
plained of is not ex facie libelous, an innuendo may allege a direct 
inference from the publication, but may not allege an inference based 
upon an inference from the publication, if the prior inference is 
ex facie innocent? As stated above, the writer has been able to find 
comparatively few cases of libel where the publication is ex facie 
innocent. The rule as formulated above, though it has no judicial 
authority, seems to fit all of the cases that have been decided, and 
theoretically, seems as workable as any. It may seem, and undoubt
edly is, arbitrary to limit the number of inferences allowable,27 but

23 These two cases were compared in (1911) 22 Jurid. Rev. 254,
where many interesting observations upon the law of libel are con
tained. The Cassidy case (supra, note 1) is probably the case which 
the author predicted would come up for decision sooner or later.

21 4 F. 645 (Court of Sessions, Scotland, 1902).
26 [1910] S. C. 895.
™ Supra, note 23.
27 There is precedent for such arbitrary limitation (by analogy) in
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fairness and justice would seem to require that the liability of the 
innocent publisher be limited at some point, despite Justice Holmes’ 23 
sentence that a man publishes everything at his own peril.

There is need for the formulation of some such rule, for if the 
Cassidy case becomes generally accepted,* * 28 29 it is to be expected that 
there will be brought an ever increasing number of actions upon the 
case for libel, and it will be necessary to define some line beyond 
which the liability of innocent victims of practical jokers and ma
licious busybodies will not extend.

J. D. O’R., Jr.

RECENT DECISIONS

CONSTITUTIONAL LAW—Jurisdiction to tax.

A, domiciled in New York, purchased bonds and other evidences of 
indebtedness issued by the State of Minnesota, and kept them at his 
domicile. At his death, New York, as the domicile of the owner, levied 
an inheritance tax upon the transfer of the indebtedness. Minnesota, 
likewise, attempted to tax the transfer, contending that as the domicile 
of the debtor it had under Blackstone v. Miller, 188 U. S. 189 (1903), 
authority to tax. Held, that for taxation purposes debts are localized 
at the domicile of the creditor only and that therefore it is taking 
property without due process for the domicile of the debtor to impose 
a tax upon the transfer. The debtor state has no jurisdiction over 
the debt, and consequently no power to tax it. Blackstone v. Miller, 
supra, definitely overruled. Judgment of the Supreme Court of Min
nesota, (176 Minn. 634, 222 N. W. 528) reversed. The court further 
declared that double taxation of intangibles is no longer permissible. 
Farmer’s Loan & Trust Co. v. Minnesota 50. Sup. ct. Rep. 98. For 
a discussion of the principles involved see NOTES, Supra, p. 364.

J. B.

another field of tort. Cf. Ryan v. N. Y. Central R. Co., 35 N. Y.
210, 91 Am. Dec. 49 (1866).

28 Peck v. Tribune Co., supra, note 5. The dictum may be qualified 
by extending it only to cases where the publisher might reasonably 
have foreseen possible damage resulting from his words.

29 It is held, at least in England, to be good law. Cf. Ralston v. 
Ralston, decided recently at the Chester Assizes, and noted in 74 
Sol. J. 179 (1930). MacNaghten, J., held the Cassidy case good in 
principle, though the plaintiff in the Ralston Case was not allowed 
to recover on the ground that she did not show damages to her sep
arate estate.
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CONSTITUTIONAL LAW—Trial By Jury In Criminal Cases.
The defendant was brought before the Police Court of the District 

of Columbia upon an information charging him with violating the 
Traffic Act of March 3, 1925. This act prohibited the operation of 
a motor vehicle over a public highway at an unusual or unsafe 
rate of speed in such manner or condition so as to endanger 
property or individuals. The penalty provided for violation of the 
act was a fine of not less than twenty-five dollars nor more 
than one hundred dollars or imprisonment not less than ten days, 
nor more than thirty days. The defendant upon being arrainged re
quested a jury trial, which was denied. A trial before the court re
sulted in his conviction and sentence to thirty days imprisonment. 
From this judgment the defendant appealed. Held, the common law 
offense of reckless driving is a crime within the Constitutional pro
vision for a trial by jury and the inherent character of that oflense 
has not been changed by the provision of the District of Columbia 
Traffic Act reducing the penalty for a first offense to a fine of not more 
than one hundred dollars (S100.) or imprisonment of not more than 
thirty days. Colts v. D. C., 58 Wash. Law Rep. 88 (1930).

As respects the District of Columbia. Congress acts in the capacity 
of federal government, state government and city council. The act 
known as the Traffic Act was in the nature of a municipal council. 
(For further discussion of the question involved, see Notes supra 
pages 374, 378.

L. F. D.

CONSTITUTIONAL LAW—Waiver of Jury Trial in Criminal Cases.

The defendants were indicted in a federal district court charged 
with conspiring to bribe a federal prohibition agent, a crime punish
able by imprisonment in a federal penitentiary for a term of years. 
During the trial one of the jurors became ill and was unable to serve 
further as a juror. The defendants with the consent of the court and 
the federal prosecutor waived their right to be tried by a jury of 
twelve and agreed that the trial should continue with but eleven 
jurors presiding. The defendants were found guilty whereupon they 
appealed to the circuit court of appeals upon the ground that they 
had no power to waive their constitutional right to a trial by a jury 
of twelve persons. The circuit court of appeals being in doubt as to 
the law applicable certified the question to the Supreme Court for 
further instruction. Held, a person charged with a crime punishable 
by imprisonment for a term of years may, consistently with the con
stitutional provisions, waive trial by a jury of twelve and consent to 
a trial by any lesser number or by the court without a jury. Patton 
et aL v U. S. 2S0U. S. (1930).
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The instant case marks the first occasion upon which the question 
of the right to waive a jury trial in criminal cases was squarely met 
and passed upon by the Supreme Court. Prior to the decision of this 
case the question had arisen in several of the lower federal courts 
where it was held that the right to a jury trial could not be waived 
by the accused even with the court’s consent. Low v U. S., 169 Fed. 86 
(1909) ; Coates v U. S., 290 Fed. 134 (1923). Some decisions of the 
lower federal courts, denying the right of the accused to waive a 
jury trial, proceeded upon the grounds that it was contrary to public 
policy; Low v U. S., 169 Fed. 86 (1909) ; while others held the pro
visions to be mandatory and therefore not capable of being waived. 
Coates v U. S., 290 Fed. 134 (1923).

The court in reaching its decision established the following pro
positions. (1) The effect of the constitutional provisions securing the 
right to a jury trial was not to establish a tribunal as part of the 
frame of government but only to guaranty to the accused the right 
to such a trial. (2) The presence of a jury is not a constitutional 
prerequsite to the jurisdiction of the court deciding criminal cases. 
(3) While public policy in the early history of the country may have 
required that criminal prosecutions be conducted only before a jury, 
conditions of the country today are not such as require a jury trial 
on the same grounds.

Mr. Justice Southerland in delivering the opinion of the court said: 
“ In affirming the power of the defendant in any criminal case to 
waive a trial by a constitutional jury and submit to trial by a jury 
of less than twelve persons, or by the court, we do not mean to hold 
that the waiver must be put into effect at all events. That perhaps 
sufficiently appears already. Trial by jury is the normal and, with 
occasional exceptions, the preferable mode of disposing of issues of 
fact in criminal cases above the grade of petty offenses. In such cases 
the value and appropriateness of jury trial have been established by 
long experience, and are not now to be denied. Not only must the 
right of the accused to a trial by a constitutional jury be jealously 
preserved, but the maintenance of the jury as a fact finding body in 
criminal cases is of such importance and has such a place in our tradi
tions, that, before any waiver can become effective, the consent of 
government counsel and the sanction of the court must be had, in 
addition to the express and intelligent consent of the defendant. And 
the duty of the trial court in that regard is not to be discharged as 
a mere matter of rote, but with sound and advised discretion, with 
an eye to avoid unreasonable or undue departures from that mode 
of trial or from any of the essential elements thereof, and with a 
caution increasing in degree as the offenses dealt with increases in 
gravity.”
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(For further discussion of the principle involved, see Notes, supra 
pages 374, 379.

L. F. D.
INCOME TAXES—COMMUNITY PROPERTY—Taxation of husband 

for entire salary notwithstanding an agreement between husband 
and wife for a joint tenancy in property acquired by either spouse.

By contract made in 1901, one Earl and his wife, domiciled in Cali
fornia, agreed “ that any property either of us now has or may here
after acquire * * * in any way, either by earnings (including salaries, 
fees, etc.), or any rights by contract or otherwise, during the existence 
of our marriage . . . .  shall be treated and considered, and hereby is 
declared to be received, held, taken, and owned by us as joint tenants, 
and not otherwise, with the right of survivorship.” Upon the con
troversy, whether Earl could be taxed for the whole of salary and 
attorney’s fees earned by him in 1920 and 1921, or only half of them 
in view of the contract, held, that the taxing statute might not be de
feated by anticipatory arrangments designed to prevent salaries from 
vesting in the person who earned them; entire earnings of husband 
taxable to him. Lucas, Commissioner of Internal Revenus, v Earl, 50 
Sup. Ct. 241 (1930).

Under the Revenue Act of Feb. 24. 1929, 40 Stat. 1057 1062, re
pealed 42 Stat. 227, 320 (1921), income of community property of 
persons living in California might be taxed wholly against the 
husband, regardless of whether the wife has a genuine interest or a 
mere expectancy in the property. United States v. Robbins, 269 U. S. 
315 (1926). And this rule is just, having in view the nature of the 
husband’s control over such income. Zemurray v. United States, 64 
Ct. Cl. 657, 670 (1928). By the California law a husband and wife may 
enter into any engagement or transaction with the other respecting 
property which either might if unmarried, and they may hold property 
as joint tenants, tenants in common, or as community property. Cal. 
Civ. Code (Kerr, 1920) §§ 158, 161. Consequently, the courts of that 
state have held that an agreement between husband and wife domicil
ed there, without any further consideration than their mutual consent, 
that the future earnings of the wife should be her seperate property 
is valid, and such earnings do not become community property. ITren 
v. TFren, 100 Cal. 276, 34 Pac. 775 (1893); Kaltschmidt v Weber, 145 
Cal. 596, 79 Pac. 272 (1904). Where a husband and wife domiciled in 
California agreed to contribute their earningrs to a common fund, out 
of which their personal and community expenses should be paid, they 
to be owners of any surplus on an equal footing, it was declared that 
in the absence of a valid agreement to the contrary, the earnings 
of either spouse became community property and as such taxable to 
the husband; that the agreement at most was for an assignment
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by each spouse of one-half of his or her earnings to the other; that 
the salaries were instantly upon receipt impressed by law with the 
status of community property, and taxation with reference to that 
status could not be avoided by such a partnership arrangement be
tween members of the community. Blair v. Roth, 22 F. (2d) 932, 
(C. C. A. 9th 1927), certiorari denied 277 U. S. 588 (1927).

Aside from the agreement between the parties in the principal case, 
the husband was the only party to the contract under which the 
salary and fees were earned, and the sums taxed vested in him, 
and the community, before the agreement took effect, and hence were 
taxable to him in the full sum as community property. The decision 
possesses the virtues of clearness and simplicity and should tend to 
remove in some degree the difficulties accompanying taxation of in
comes of married persons domiciled in those states where the com
munity property system prevails.

C. L. De. 0.

JURIES—WOMEN—Eligibility to Jury Service Following Enfran
chisement.

Article XIII, §5 of the constitution of Ohio provides that “ No 
right of way shall be appropriated to the use of any corporation, 
until full compensation therefor be first made . . . which compensa
tion shall be ascertained by a jury of twelve men. . .” The qualifica
tion of a juror under the Ohio statute is that such juror must be 
an elector. §11423 Ohio Gen. Code (Page, 1926). Plaintiff railway 
company, prosecuting error, contended that, because the condemnation 
jury was composed in part of women members, the jury was not a 
legal jury within the provision of the constitution above quoted. Held, 
that the word “ men” is used in the statute in a generic sense, and 
does not mean males; that women having been enfranchised by the 
19th Amendment of the Constitution of the United States were quali
fied electors and as such eligible to serve as jurors. Cleveland, C., C. 
& St. L. Ry. Co. v. Wehmeier, 170 N. E. 27. (Ohio, 1929).

But a short time prior to the decision in the principal case the 
Ohio Supreme Court having found it necessary to construe §13568 of 
the Ohio Gen. Code (Page, 1926) which provides for the summon
ing of a grand jury of “ fifteen good and lawful men,”  held that the 
word “ men” as used in the statute was not employed in a specific 
sense, differentiating between men and women, but in a generic 
sense, indicating the elector class. When women were enfranchised 
by the amendment to the Federal Constitution they became members 
of the class designated as eligible for jury duty. Browing v. State, 
120 Ohio St. 62, 165 N. E. 566 (1929). A similar construction was 
given in Pennsyvania to the acts of 1867 and 1858 (P a. Stat. (West, 
1920) § 12861 and § 12955) providing that jurors should be selected
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from “ qualified electors” and “taxable inhabitants” , and the 19th 
Amendment was held to qualify women for jury duty. The act of 
1867, being in general terms, was held to be prospective and to cover 
those who at any time shall come within the designation of electors. 
Commonwealth v Maxwell, 271 Pa. 378, 114 Atl. 825 (1921). The 
same view is accepted in the pioneer case, People v. Barltz, 212 Mich. 
580, 180 N. W. 423 (1920); Palmer v. State, 197 Ind. 625, 150 N. E. 
917 (1926). and Johnson v. State, 167 N. E. 531 (Ind. 1929). In 
Nevada the view is taken that enfranchising acts remove the dis
qualification of women as electors and hence qualify them as jurors. 
Thus, where § 4929 Nev. Rev. Laws (1912) provided that every quali
fied elector of the state should be a qualified juror of his county, it 
was held that the enfranchising amendment, art. 2, § 1, of the state 
constitution qualified women as grand jurors. Parus v District Court, 
42 Nev. 229 174 Pac. 706, 4 A. L  R. 140 (1918). Iowa Courts arrive 
at the same conclusion by slightly different reasoning. Where the 
statutes required that grand jurors have the qualifications of electors, 
it was held that the 19th Amendment is self-executing (Brown v. City 
of Atlanta, 152 Ga. 283, 109 S. E. 666 (1921), Foster v. College Park, 
155 Ga. 174, 117 S. E. 84 (1923); and even in the absence of en
franchising statutes gives women the qualifications of electors and 
makes them eligible for grand jury duty. State v. Walker, 192 Iowa 
823, 185 N. W. 619 (1921), affd State v Hickman, 195 Iowa 765, 
193 N. W. 21 (1923).

It is not unusual in the law of property to read statutes referring 
to “ men”  as including women. A statute of descent having reference 
to the death of man leaving no widow was held to apply to a woman 
dying leaving no husband. Smith v. Allen, 31 Ark. 268 (1876). And 
where in an action by a female plantiff for injuries claimed to have 
been caused by the defendant’s negligence the court defined negligence 
to mean the lack of such care and caution as reasonable and prudent 
“ men” would exercise under like circumstances, it was held that 
“ men” embraced “ women” and that the instruction was not objec
tionable because of the use of the former term instead of the latter 
Eichorn v. R. Co. 130 Mo. 575, 32 S. W. 993 (1895.

But though the weight of authority, independent of express stat
utory provisions, regards the 19th Amendment and similar acts 
as imposing jury duty upon women where voters, or electors, and 
the like are qualified as jurors, there is weighty authority inclining 
to the opposite view. At common law, women were disqualified as 
jurors except on a writ de ventre inspiciendo. 3 Bl. Comm. 362, 
Robinson’s Case, 131 Mass. 376, 377 (1880). Accordingly, many courts 
have taken the stand that the enfranchising acts must be construed 
strictly in this respect. Thus, in In re Opinion of the Justices, 237
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Mass. 591, 130 N. E. 685 (1921) women were not to be subject to 
jury duty where (Gen Laws, c. 234, § 1) a person qualified to vote 
for representative shall be liable to serve as juror, and women were 
so qualified (Gen Laws, c. 51, § 1; 19th Amendment, U. S. Const.). 
The right of jury service is not incidental to and a part of suffrage. 
In re Grilli, 110 Misc, 45, 179 N. Y. Supp. 795 (1920). Where Idaho 
Constitution, art. 6, § 2 defined qualified elector as “ every male 
citizen” , and was amended to “ every male or female citizen” , the 
amendment did not qualify women as jurors. Jury service and suf
frage are independent, and when the people gave women suffrage 
they cannot be taken to have had in mind conferring the right to 
jury duty. State v Kelley, 59 Idaho 668, 229 Pac. 659 (1924). The 
enfranchising acts are not retroactive, and for that reason will not 
be interpreted as granting the right of jury service. People v. Lensen, 
34 Cal. App. 336, 167 Pac. 406 (1917). It was not the intent of the 
legislature, in laying down the qualifications for jurors, that women 
should be included therein. People ex rel. Fyfe v. Barnett, 319 111. 
403, 150 N. E. 290 (1926) ; Harper v. State, 90 Tex. Crim. Rep. 252, 
234 S. W. 909 (1921); Stroud v State, 90 Tex. Crim. Rep. 286, 235 S. 
W. 214 (1921); Riddle v. State, 90 Tex. Crim. Rep. 548, 236 S. W. 
725 (1922). 3 N. J. Comp. Stat. 2965 (1911) provides that every 
juror shall be a citizen, and describes the jurors by the pronouns “ he” 
and “ his” . Held, that the statute, though not providing in terms for 
men, contains a recognition of the common law rule that men only 
shall be impanelled, by use of the above pronouns. The 19th Amend
ment does not affect the right of jury service, but only the right of 
suffrage. State v. James, 96 N. J. L. 132, 114 Atl. 553 (1921). South 
Carolina holds that it requires an express act of the legislature to 
admit women to the jury box. The 19th Amendment does not con
fer the right to vote, but merely prohibits discrimination against 
women. A legislative act is required to confer the right to vote, and 
a fortiori, the Amendment does not confer the right to jury service. 
Though each juror must be a qualified elector, it does not follow that 
every qualified elector is a qualified juror. State v. Mittle, 120 S. C. 
526, 113 S. E. 335 (1922).

J. D. O’R. Jr.

LIBEL AND SLANDER— Liability for Statements not ex facie Libel
ous and Published in Good Faith.

Plaintiff, Mrs Cassidy, was living apart from her husband, other
wise known as Corrigan. The latter visited her occasionally and was 
introduced to her friends as her husband. At a race meeting, he 
posed with another woman for a news photographer and informed 
the latter that he was engaged to the woman. The defendant published 
the picture over the inscription that it represented Mr. Corrigan and



396 GEORGETOWN LAW JOURNAL

Miss X, whose engagement had been announced. Plaintiff brings 
an action against defendant for libel, her innuendo alleging that de
fendant’s statment meant that she was an immoral woman, who had 
cohabited with Cassidy without being married to him, and that this 
was the meaning conveyed to her friends who had read the news
paper. The defendants denied that the words complained of consti
tuted a lible, and pleaded that the matter and words in their natural 
and ordinary significance were true in substance and fact. They 
consistently refused to admit that plaintiff was married to “ Corrigan” 
or Cassidy, though proof of this fact was adduced. Held, that the 
court was justified in submitting the case to the jury, as the words 
were capable of a defamotory interpretation, and the verdict of the 
jury for the plaintiff cannot be interfered with. Cassidy v. Daily 
Mirror Newspapers, 2 K. B. 331, 98 L. J. K. B. 595, (1929). In the 
Court of Appeal, Scrutton and Russell, L. JJ. in the majority; Greer, 
L. J., dissenting.

Though the reports do not set forth the pleadings at length, it 
would seem that this decision could be upheld on the pleadings alone. 
But the court explicitly refused to do this, saying that the unsustained 
plea of justification went merely to the damages (which were £500, 
as compared with £37 recovered against other newspapers which 
had published the same matter). Lord Justice Scrutton framed two 
questions as decisive of the case, and all three opinions were in 
answer to these questions. 1. Was the alleged libel capable of a 
defamatory meaning? 2. As the defendants did not know the facts 
which caused the friends of the plaintiff to whom they published the 
words to draw deframatory inferences from them about the plain
tiff, were they liable for those inferences?

(For a discussion of the principles involved, see Notes, supra, 
pages 382-89.)

J. D. O’R. Jr.

MASTER AND SERVANT—Assumption of Risk in Protection of 
Employer’s Property.

Petition for limitation of liability on account of claim for personal 
injuries sustained by deckhand while in discharge of his duties on 
petitioner’s tug. The tug took in tow two barges tandem, made fast 
close together by hawsers, to land them at a pier further up the 
East River. In making her landing at flood tide the tug did not round 
to outside and above the pier, but came in on the current at an im
proper speed. As the tug approached it was necessary to check the 
momentum of the barges; the tug slackened speed and the hawsers 
were thrown off from the two bitts at the stern. In attempting to 
check the advance of the barges, which had lapped the stern on the
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starboard side, believing another of the crew was unsuccessful in 
attempting to check the progress with a line on the starboard side, 
the claimant made a turn of the port line around the port after bitt, 
and being unable so to hold the barges, got his foot caught in a kink 
as the line paid out. Claimant was unable to extricate himself and 
his foot was taken off as it reached the bitt, the barges continuing to 
move forward towards the bulkhead. Held, the employee in his po
sition was not legally at fault; recovery allowed. In re Lee Transit 
Corporation, 37 F. (2d) 67 (C. C. A. 2d, 1930).

Upon the question involved in the principal case, whether the 
claimant’s relation as employee justifies more disregard of himself 
in protecting his employer’s property than if he had no duty to per
form, the cases are not in entire accord. There are a number which 
take into consideration the relation, apparently excusing in an em
ployee conduct which would bar a volunteer. Undoubtedly more risks 
may be taken to protect life than to protect property without involv
ing the imputation of negligence; but the rule is that a reasonable 
effort may be made even in the latter case. Wardrop v. Santi Moving 
and Express Co., 233 N. Y. 227, 135 N. E. 272, (1922). So it has been 
held where an employee in making a reasonable effort to save his 
master’s property did more than his duty required, it would not be in 
comport with good faith for the employer to urge that fact to defeat 
recovery for the injury thereby incurred. Prophet v. Hamper, 95 Mo. 
App. 215, 68 S. W. 956 (1902). Also, an act done in an emergency 
to protect the employer’s property and at the same time placing the 
employee in a dangerous position whereby he was injured does not 
constitute negligence on the part of the employee as a matter of law. 
Kansas City Consolidated Smelting & Refining Co. v. Taylor, 48 Tex. 
Civ. App. 605, 107 S. W. 889 (1908). Neither can the employee be 
held guilty of contributory negligence while in trying to save his 
employer’s property he commits an error of judgment without which 
error he would not have sustained injury. Schall v. Cole, 107 Pa. 1, 
(1884). In all such cases the question of whether or not the employee 
acted negligently in trying to save his employer’s property is one for 
the jury to determine. Winczewski v. Winona Ry. Co. 80 Minn. 245, 
83 N. W. 159 (1900). However, there are decisions to the effect that 
where a servant voluntarily assumes the risks with knowledge, or with 
competent means of knowledge, of the danger, he cannot recover 
damages for the resulting injury from the master. Judkins v. Maine 
Central R . R. Co. 80 Me. 417, 14 Atl. 735 (1888). Unless the em
ployee uses such care and caution in protecting his employer’s property 
as a reasonable prudent man would have exercised under the circum
stances he will be precluded from recovering for any injury he may 
sustain. Pegram v. Seaboard Air Line Ry. Co., 139 N. C. 303, 51 S. 
E. 975 (1905). Then too, where a servant attempting to protect his
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master’s property does such acts which involves risks not incident 
to his regular work, resulting in injury, the master is not liable. 
Maltbie v. Belden, 167 N. Y. 307, 60 N. E. 645 (1901).

Of the two lines of apparent conflicting decisions the better rule 
seems to be to allow recovery by an employee for injuries he receives 
while attempting to save his employer’s property from damage. In 
the long run employers will not profit by anything less; they may 
indeed be called upon to pay for injuries which they otherwise would 
not, but it is certainly not in their interest to dampen the loyalty of 
their servants.

P. C. A.

PATENTS— Dismissal of Bill at Hearing of Motion for Preliminary 
Injunction.

Plaintiff in a bill brought for an alleged infringement of patent 
No. 1,671,855 relied for said infringement upon the use by defendant 
of a peculiar shape of a cam device set forth in this patent. The 
claim of the patent although very specific in defining a bunch builder 
mechanism for spinning machine brought out very little actual cam 
structure. Claim 3, the most specific as to cam structure defined 
together with other bunch builders mechanism a “ spring controlled 
rotable cam device” . The specification added little that might be 
argued as enlarging through interpretation the scope of the claims 
pertaining to this brief statment of cam structure; it merely de
scribed as one of the elements, a cam in the form of a disk “ having a 
fluted or corrugated edge to provide alternately disposed grooves 
and loops” . Plaintiff admitted that defendant did not otherwise in
fringe the bunch builder mechanism set forth in the claims. On a 
motion for preliminary injunction defendant in answer submitted 
prior patents that specified the broad idea of corrugated cams for 
bunch builder mechanism. The cam structure claimed having been 
shown to be old, and this being the only thing relied on for infringe
ment, the bill was dismissed. This dismissal was affirmed on 
appeal by the Court of Appeals. Coulter et al. v. Eagle and Phenix 
Mills. 35 F. (2) 268 (C. C. A. 5th, 1929).

That the claims of a patent alone measure the invention regard
less of how much more was invented or had been intended to be 
covered by the claims, is well settled. Continental Paper Bag Co. 
v. Eastern Paper Bag Co., 210 U. S. 405 (1908). If it appears as a 
matter of law that documentary evidence disclosing the prior art 
shows that there was no infringement of the subject matter claimed, 
it is proper to end the litigation by dismissing the suits. Mast, Foos 
and Co. v. Sover Mfg. Co 177 U. S. 485 (1900).

That the claims measure the invention regardless of the actual
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invention is directed by Rev. Stat. § 4888 (1873), 38 Stat. 958 
(1915), 35 U. S. C. § 33 (1926), which states that the inventor or 
discoverer must “ particularly point out and distinctly claim the 
part, improvement, or combination which he claims as his invention 
or discovery” . This makes the solicitation of patents one of the most 
academic and difficult professions.

To dismiss a bill after a hearing of motion for preliminary in
junction and save the case from being remanded for a full hearing 
upon pleadings and proofs may occur in equity when it is seen that 
purely legal reasons, as distinguished from facts, bar the recovery. 
Thus if a bill on its face “ discloses no equity” as in Gradt v. Brown, 
113 111 475 (1885) or “ discloses no ground of equitable cognizance” 
as in Green v. Mills, 69 Fed. 852 (C. C. A. 4th, 1895). dismissal 
may result on a hearing for a motion of preliminary injunction. 
Even if a decision involving a grave question of law is required, as 
in the application of an important barring statute as in the case of 
Knoxville v. Mills, 77 Fed. 501 (C. C. A. 6th, 1896), dismissal may 
be proper. Consequently, if in a patent case the claims are clearly 
understood, if prior references clearly shown what is claimed, and 
if there be no doubt as to the date of these references, application 
of the patent statutes as to what constitutes bars is but a legal 
question. If these references are such that a bar exists, dismissal 
of the entire bill at a hearing of motion for preliminary injunction 
is proper, in order to save a needless protracted litigation.

R. A. O’L.

PATENTS— Rights of Federal Employees As Inventors.

Defendant, Radio Corporation of America, was sued for alleged 
infringement of Letters Patent Nos. 1,455,141 and 1,606,212 to 
Lowell and Dunmore jointly, and No. 1,635,117 to Dunmore. Low
ell and Dunmore were the parties plaintiff together with Dubilier 
Condenser Corporation, exclusive licensee under the aforesaid pat
ents. It was alleged that defendant’s radio products, listed as Loud
speaker 104 and Radiolas 17 and 18 were infringements. Lowell and 
Dunmore were, at the time of the making of the inventions covered 
by the patents, in the service of the United States, as research 
employees of the Bureau of Standards. In addition to the defenses 
of invalidity of the patents for lack of invention, and non-infringe
ment, the defendant filed a defence, in the nature of a plea in bar, 
alleging that the patents in suit were granted to the patentees in
advertently, and without legal authority, since, being the work of 
employees of the United States Government, they should have been 
dedicated to the public; that by reason of such dedication, the de
fendant had a right to practice the invention covered thereby, as
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being a member of the public. Following by way of conclusion, the 
defendant also attempted to set up by way of abatement, that the 
United States is an indispensible party, and should have been joined 
as plaintiff, the bill therefore being incognizable for this reason. 
Held, that the patents in suit were properly issued to the patentees 
in accordance withe statutory provisions; that where an assignment 
is of record, the patent will issue to the assignee thereof, but the 
United States is not an assignee of record, and the legal title there
fore is properly vested in the patentees; that the United States not 
being the holder of the legal title or any part thereof is not an in
dispensible party, since infringement suits may be brought by the 
holder of the legal title alone. Dubilier Condenser Corp. v. Radio 
Corp. of America, 34 F. (2d) 450 (D. Del. 1929). There has been 
considerable difficulty experienced with regard to patents issued to 
employees of the United States Government. It is expressly provided 
by Rev. Stat. § 4886 (1873). 29 Stat. 692 (1897), 35 U. S. C. § 31 
(1926), that any inventor may obtain a patent, this being subject 
to the further provision in Rev. Stat. § 4895 (1873), 35 U. S. C. § 
44 (1926), that the patent issue to those assignees whose assignments 
appear of record in the Patent Office. Whether the United States has 
any equitable right to require an assignment has no effect on the is
suance of the patent, unless there has actually been an assignment 
of record. It has. furthermore, been definitely established that the 
Patent Statutes have not been altered by the statute creating the 
Bureau of Standards, nor by any amendment to this act, nor has the 
right of an employee of the Bureau of Standards to take advantage 
of the Patent Statutes been denied or curtailed. Squier v. Amer. Tel. 
and Tel. Co. 7 F. (2d) 831 (C. C. A. 2d, 1925). It may well be, 
that where inventions are made while in the employ of the United 
States, there is an equitable ground whereon to require an assign
ment of the interest of the invention to he United States, due to 
the relation of employer and employee. This right is, however, 
exercisable at the option of the employer alone and cannot constitute 
a defence to an infringement by a third party. Yablick v. Protecto 
Safety Appliance Corp. 21 F. (2d) 885, 889 (C. C. A. 3d, (1927). 
The following cases: Gayler v. Wilder, 10 How. 477, 493 13L. ed. 504 
(1850). Hendrie v. Sayles, 98 H. S. 546, 25 L. ed. 176 (1878), Consol. 
Elec. Light Co. v. Edison Elec. Light Co. 25 F. 719 (C. C. S. D. N. 
Y. 1885), and U. S. Stamping Co. v. Jeicett 7 F. 869 (C. C. N. D. 
N. Y. 1880), all turn upon assignments recorded or suitable for 
recording, establishing legal titles to patents as being in the United 
States There latter decisions do not in any way controvert the 
rule of law stated, and are reconciliable with the decision in the 
Yablick v. Protecte case since they do not imply legal title from any 
employer-employee relatoinship.
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The maintenance of an infringement suit by the holder of the 
legal title to a patent is too well established to admit of controversy. 
Ind. Wireless Tel. Co v. Radio Corp. 269 U. S. 459, 466, 70 L. ed. 
357 (1926). Any subsequent assignee having a present equitable 
interest cannot again bring suit for profits and damages recovered 
by the holder of the legal title. Hence, where the United States 
has an equitable interest in a patent, such as may constitute grounds 
for effecting a subsequent assignment of the legal title, it is not an 
indispensible party to an infringement suit.

The principles of law established in this interesting and important 
case, appear to be sound and to follow from the established prin
ciples of patent practice. The law of patents is essentially statutory, 
and rights expressly conferred by the statutes upon inventors should 
be carefully guarded by the courts. The patent laws may appear 
to operate imperfectly in some instances, but it is within the power 
of Congress alone to amend or revise them. The patent laws ex
pressly state that the legal title to patents will be controlled by 
recorded assignements only. It would therefore seem to be highly 
unreasonable for an infringer to attempt to shield himself behind 
possible equities residing in others, which have not been reduced 
to record transfers of title. Federal employees cannot be presumed 
to dedicate their inventions to the public generally because of the 
mere fact that they are employed by the government. When an 
inventor avails himself of the statutory provisions of the Act of 
March 3, 1883, 22 Stat. 625 (1883), 35 U. S. C. 45 (1926), which 
permits the patenting of an invention without the payment of the 
usual application fees, in return for an express dedication to the 
public, any member of the public is entitled to use the invention 
without infringing. To extend this situation to the case in which the 
inventor, thought a government employee, pays the fee required by 
law in order to obtain his patent, would come dangerously close to 
ignoring the principle which controls the law of patents, namely, 
the contractual agreement whereby the Federal Government grants 
to inventors a restricted monopoly over their invention in return 
for the future unrestricted use by the public of the patented in
vention. Futhermore, although the United States Government is 
undoubtedly entitled to equities in the inventions of persons employed 
by it, it is rather difficult to understand how a manufacturing cor
poration can assume to itself the rights of the government over its 
employees, since it is only by a considerable stretch of the imagina
tion that such corporation can be considered a co-employer with the 
Federal Government.

C. F. D.
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WILLS— Construction of the Word “ Money” .

Mrs. A died leaving a will which, after giving bequests in money 
and various bequests of specific articles of personal property, con
cluded with the provision “ that if there is any money left after 
everything is paid from my estate I would like it to be given to” 
the B Charity Mission. The only real estate owned by the testatrix 
was the house in which she lived. It was not specifically mentioned 
in her will. At her death, the heirs at law claimed it and the B 
Charity Mission claimed it also as residuary legatee. Held, since 
the testatix used the word “money”  in the residuary clause without 
distinction between realty and personalty, she intended that all her 
property should pass by the residuary clause. Judgment for resid
uary legatee affirmed. Talbot r. Anderson,----- Pa.------- , 141 Atl. 256
(1928).

The word “money” , literally, and in its narrow construction means 
cash. In its generic sense, the word is one of very comprehensive 
import, and includes any lawful circulating medium of exchange and 
covers everything which, by consent, is made to represent property, 
and passes as such currently from hand to hand, whether it be the 
iron of the Spartans, the cowry of the African, the gold and silver 
of the world, or the paper of modern Europe and America. Crutch
field v. Robins, 5 Humph. 15, 42 Am. Dec. and note p. 419. (1844). 
What is meant by “ money”  must in each case depend upon the will 
and its context. A review of the authorities clearly indicates that 
more than one construction may be given to the term. The word 
“money”  in wills has been frequently construed by the English and 
American courts to include the personal estate of the testator. In 
re Estate of Hiller, 48 Cal. 165 (1874) and cases collected therein. 
The following authorities would seem to settle this point beyond 
doubt. Lyons v. Lyons, 224 Fed. 772 (West Va. 1915); Hamilton 
v. Serra, 17 D. C. 168 (1887) ; Decker v. Decker, 121 111. 341. 12 N. 
E. 750 (1887); Ht. Holly Safe Deposit and Trust Co. v. Deacon, 79 
N. J. Eq. 120, 81 Atl. S56 (1911); Boys v. Horgan, 3 M. & C. 661 
(1838); Levinson v. Lady Lennard, 34 Beav. 490 (1865); Jarman On 
W ills, Chap. 24.

In construing a will no absolute technical meaning should be given 
to such a word as “money” the meaning of which must depend upon 
the context, if any, and such surrounding circumstances as the court 
can take into consideration. It is not uncommon to refer to a person 
as a “ moneyed man”  because of his large possions. Yet those pos
session may consist exclusively of real estate. Thus money may 
oftentimes be used in a will to indicate property of every description. 
In its widest and popular sense the term is frequently employed as 
synonymous with property, even land. In re Hiller, supra. The
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words “ the reminder and residue of my money,”  in a will of one 
who had no real estate at the time were held to pass after acquired 
real estate in Estate of Jacobs, 140 Pa. 268, 21 Atl. 318, 11 L. R. A. 
767, 23 Am. St. Rep. 230 (1891). The word “ money,” used in making 
a devise in a will, will be construed to include both personal and 
real property, if it appears from the context, that such was the 
intention of the testator. McCabe v. Cary’s Exc. et al, 116 S. E. 485, 
(Va. 1923) (authorities extensively reviewed) ; Ostrom v. Datz, 274 
Pa. 375, 379, 118 Atl. 313 (1922).

While it is true that the word “ money” may, when so intended 
by the testator, include any kind of property, even land, it can never 
have that effect when the text of the testament clearly shows that 
it was not so intended. In re Levy’s Estate, 161 Pa. 196, 28 Atl. 
1070 (1894). When used in wills, “ money” is essentially ambiguous. 
In the interpretation of ambiguous expressions, the situation of the 
parties may very properly be taken into view; for the object of 
interpretation is to ascertain the meaning of words as used by the 
testator—what the words represented in his mind, and what he 
understood them to signify. The true rule of construction was 
stated by Chief Justice Marshall in Smith v. Bell, 6 Peters 68 75, 78 
(1832) as follows: “ The first and great rule in the exposition of 
wills, to which all other rules must bend, is that the intention of the 
testator, expressed in his will, shall prevail, provided it be consistent 
with the rules of law.”  This statment has been repeated and con
firmed in many subsequent cases. Home v. Noble, 172 U. S. 391, 43 
L. Ed. 486, (1898); Adams v. Cowen, 177 U. S. 475, 44 L. Ed. 851 
(1899); In re Fisher’s Estate, 148 Atl. 193 (N. J. 1929).

Where the residuary clause of a will is ambiguous, a liberal, 
rather than a restricted interpretation is placed upon its terms for 
a particular intestacy may thereby be prevented, which, it is reasonable 
to suppose, the testator did not contemplate. Gordon v. Ehringhaus, 
190 N. C. 147, 129 S. E. 187 (1925). The authorities opposed to 
this liberal construction seem to take the view that no such violent 
extension of the word “ money” so to make it include land can ever 
be justified unless the intention to use it clearly manifest on the 
face of the will and put beyond all reasonable doubt. Sweet v. 
Burnett, 136 N. Y. 204, 32 N. E. 628 (1892); Stanard v. Barnum, 
51 Md. 440 (1879); T hompson, Construction Of W ills, 289, 313, 
318.

In England, where the policy of the government is to perpetuate 
real estate in families, rather than to disseminate it in small parcels 
among the masses; (and possibly in some of the American states 
where the real estate passes immediately to the heir, and is not assets 
in the hands of the administrator for payment of debts) a stringent
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role of interpretation might be favored, whereby a devise “ money”  
would be held not to include the real estate under any circumstances. 
But a different rule of construction finds application in those juris
dictions which hold that the real and personal estate are assets in 
the hands of the administrator for the payment of debts, and that 
the only distinction between the two types of property is that the 
personalty must first be exhausted before the realty may be so ap
plied. With the law universally settled that “ money”  passes personal 
property it would hardly be consistent for a court holding that the 
only difference between personalty and realty is the priority in 
which they are used in satisfying debts to say that “ money” includes 
personalty but does not include realty.

It is submitted that the principal case is in perfect accord with 
the better trend of decisions and the rule of construction applied 
by the judicial expositor was by all means a proper one. There is 
nothing here to make the word “ money” an ambiguous expression, 
and the testatrix undoubtedly used in its popular and colloquial 
sense, as meaning all her earthly belongings, including her real estate.

J. J. M.
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RADIO LAW—by W. Jefferson Davis, B.S., LL.B., LL.D. Parker, 
Stone & Baird Co., Los Angeles, 1929, pp. 364.

This volume presents to the reader a comprehensive treat
ment of its subject. The author has drawn freely from 
his broad experience in the development of radio law. He 
is a member of the Committee on Aeronautical Law of the 
American Bar Association, and he was a member of its 
predecessor, the Committee on Air Law. As an author of 
articles on the law of radio and the law of aircraft, and 
as observer for the Federal Radio Commission at the Inter
national Radio Congress, held at Geneva, he has been prom
inently identified with the development of many of the laws 
which now control the art. He is the second of his name, 
however, to prepare a text on this subject. Stephen B. 
Davis, formerly solicitor of the Department of Commerce, 
in 1927 wrote the splendid and well reasoned Law of Radio 
Communication. The Davis Amendment, which has been 
the subject of much discussion by those interested in the 
administration and legislation of radio, bears the name of 
still another prominent radio personality, Congressman 
Ewen L. Davis of Tennessee.

The novice in radio law will find this book more helpful 
than will those who are familiar with the subject. The 
greater part of the volume is devoted to verbatim copies 
of material previously published. The Radio Act of 1927, 
and its amendments, are printed in full. Slightly more than 
a hundred pages are devoted to the text of the 1927 Inter
national Radio Telegraph Convention, held in Washington, 
and to the agreement generally known as the North Amer
ican Conference.

Under the caption “ Procedure Before the Federal Radio 
Commission” , the author reviews pertinent General Orders 
of the Commission and quotes from various statements 
made by the Commission from time to time. Mr. Davis 
has reprinted by permission, the excellent treatise on “ State 
and Municipal Regulation of Radio Communication” pre
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pared by Paul M. Segal and Paul D. P. Spearman, of the 
legal division of the Federal Radio Commission. A prac
titioner confronted with the question of validity of state 
or municipal regulation of radio will find this section ex
tremely helpful. A chapter on libel and slander was pre
pared by the Hon. Leon R. Yankwich, Judge of the Superior 
Court, Los Angeles, California. This chapter is largely a 
discussion of The California Radio Slander Act of 1929.

It is unfortunate that Mr Davis’ book does not include 
a more thorough treatment of the legal points raised by a 
score of appeals which were pending before his book was 
published. It is also unfortunate that the work was so 
timed as to make unavailable several splendid decisions ren
dered by the Court of Appeals of the District of Columbia 
late in 1929 and early in the present year. While the book 
will be of distinct value to one seeking his first knowledge 
of radio law, it is obvious that these decisions of the courts 
are of extreme importance to the lawyer who is called upon 
to advise a client of his rights in this field. It is to be 
hoped that in the future editions of this book, Mr. Davis 
will see fit to expand on his treatment of the law as set
tled by the ever growing number of radio decisions.

J o h n  W . G uider .
Washington, D. C.

AERONAUTICAL LAW—by W. Jefferson Davis. Parker, Stone & 
Baird Co., Los Angeles, 1930. Pp. 451.*

Judging by this most compendious volume of over five 
hundred pages American lawyers are going to have lots of 
fun and games within the next few years, especially if the 
proposed Uniform State Law relating to Aviation is passed 
in its present form.

It comes as rather a pleasant surprise to realize that al
though America, for natural reasons, has far outstripped 
Europe in the development of commercial air transport, it 
has yet lagged considerably behind Europe in the solution

* Reprinted, by permission, from T he A eroplane, London, England
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sequent failure to ratify the International Air Convention 
is to some extent responsible for this state of affairs, while 
of the legal problems arising out of such development. 
American distrust of the League of Nations and the con- 
the wide legislative powers possessed by the individual 
States and the conflict of view between the State Authori
ties and the Federal Government on the subject of their 
respective rights and powers has still further retarded the 
evolution of sound and uniform legal principles to govern 
the problems of Civil Aviation.

The student of Law and of History will find much to 
interest him in those portions of the volume which deal with 
the forensic contests culminating in the Air Commerce Act 
of 1926 and the Havana Convention of 1928, the latter being 
modelled faithfully upon our own * International Air Con
vention. He will be interested also in the lucid discussions 
of various good old English legal doctrines as applied to 
aerial navigation; the rule in Fletcher v. Rylands, the Res 
Ipsa Loquitur doctrine as applied to accidents and the usque 
ad coelum doctrine as opposed to the principle of the sov
ereignty of the air, all have their turn. The last named 
in particular (which may be colloquially translated as the 
doctrine of the private ownership of air) is sent up time 
and time again, only to be brought down by the author’s 
battery of “ Archies.” The reader’s enjoyment of the dis
cussion is sometimes marred by an irritating repetition of 
quotations and obiter dicta, but at least one very interest
ing point arises out of the discussion. The Air Commerce 
Act of 1926 gives the Federal Government the power to 
delimit “ navigable air and space” . In other words they 
can decide the exact height at which aircraft have the 
right of passage over any particular piece of land. It 
follows that if municipalities fail to protect the approaches 
to their airports by Building Bye-laws, the Government 
could, by bringing the navigable air space down to a height 
of fifty feet within a radius of one hundred yards from 
the borders of the landing ground, prevent the erection by 
land owners of anything which would endanger air nav
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igation within this area. The author suggests this as a 
method of dealing with the proposed “ spite fence” on the 
borders of a New York Aerodrome and it would be equally 
applicable to similar erections, or threatened erections, in 
England.

It may be wondered how, in view of the embryonic state 
of Aeronautical Law in America, the author has managed 
to fill over five hundred pages upon the subject. The an
swer lies in the fact that the volume is far more than a 
mere legal text book, or a discussion of the legal problems. 
It is split up into six main parts under the following head
ings:

(1) The Scope of Federal and State Control of the Air.
(2) Ownership. Operation and Control of Airports.
(3) Regulation of Aircraft Carriers.
(4) Liability and Insurance.
(5) International Federal and State Regulations con

cerning Air navigation.
(6 ) Bibliography of Air Law.
Within these various parts will be found, in addition to 

the historical and prophetic discussion of the abstract prob
lems, a very full record of the existing legislation upon the 
subject in America, and the texts of proposed future legis
lation. The chapters upon Airport Rating Regulations, 
Federal Licensing Regulations, Flying School Regulations 
and the proposed Uniform Field Rules (i. e., Aerodrome 
Regulations), based as they are upon a practical experience 
of commercial aviation greater than our own, might be 
studied with interest and advantage by all aircraft oper
ators in this country.

The development of Aviation is so rapid that any volume 
of this nature must needs be the subject of frequent re
vision if it is to be kept up to date. Nevertheless it rep
resents the most complete exposition of the subject yet pro
duced and one which lawyers, airport owners and aircraft 
operators alike would do well to digest.
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The above review is a reprint from “ The Aeroplane,” an 
English publication, and is presented by permission of the 
publishers.

It is interesting to note that the views given somewhat 
reflect the European attitude toward the legislative and 
multiplex legal system of this country. The author of this 
review states that “ the conflict of view between the state 
authorities and the federal government on the subject of 
their respective rights and powers has still further retarded 
the evolution of sound and uniform legal principles to gov
ern the problems of civil aviation.” The tone of this re
mark sounds as though there is a continual wrangling be
tween the federal and state governments as to their respect
ive rights and powers. It is respectfully denied that there 
is a conflict between the several states and the federal gov
ernment on the subject of their respective rights and 
powers.

The federal and state governments are independent of each 
other. Although their powers are within the same contin
ual limits, neither can encroach upon the governmental ac
tivities of the other. Each state is a sovereignty in itself 
and cannot legislate beyond its own borders. The federal 
government’s power to legislate is governed entirely by the 
Constitution and it does so for the benefit and welfare of the 
whole nation in accordance with that instrument. No state 
may legislate subversively to the Federal Constitution. The 
rights and powers of each are determined, but when a con
flict of authority arises between the two governments, the 
federal will prevail until the question is settled by federal 
courts.

The Congress by virtue of the commerce clause in the 
Constitution has power to enact such laws as are necessary 
to regulate aerial navigation. On the other hand, in the 
absence of such legislation, the states could control the air 
space within their respective boundaries.

A l l e n  J. K rouse .
U. S. District Attorney’s Office, Washington, D. C.
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STUDIES IX INTERNATIONAL LAW AND RELATIONS—by A.
Pearce Higgins, Cambridge, England. The Macmillan Co., New
York. Pp. viii, 314.

As the distinguished author of this volume occupies the 
Whewell Chair in International Law at the University 61 

Cambridge and is the President of the Institute de Droit 
International, his work requires no introduction. Of the 
fourteen lectures and essays here collected all save two have 
been previously published. Professor Higgins deals in suc
cessive chapters with international relations and interna
tional law, some difficulties in international relations, the 
duties of States, the Papacy and international law, the Mon
roe Doctrine, the work of Grotius and of the modern inter
national lawyer, the Locarno treaties, the law of nations 
and the war of 1914, enemy ships in port at the outbreak 
of war, submarine cables in time of war, ships of war as 
prize, retaliation in naval warfare, and concludes with two 
papers on defensively armed merchant ships. Such a re
capitulation indicates the variety of topics considered in 
the first half of the volume and the unity of these which 
binds together the later half, the international law of naval 
warfare.

Before passing to a consideration of the chapters dealing 
specifically with problems of international law, attention 
might be drawn to two passages in the earlier essays: “ It 
is,”  says Professor Higgins, “ in the area of international 
activities to which the name of ‘Policy5 is generally given 
that International Law is wanting, and in the formation of 
which ethical principlss are required, but law does not play 
the part that it should in the really great affairs of inter
national life, and in its extension to them, ‘justice, equity, 
convenience, and the reason of the thing5—to use Lord 
Mansfield’s phrase— must all operate” (p. 33). And in 
the paper on Grotius, he says that the international lawyer’s 
“ prime duty is to know the law and, if he be a teacher 
or writer, to expound it as he finds it. Grotius did this 
when he laid down the positive rules of the Law of Nations 
prevailing in his day. . . . The modern international law-
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yer has a similar task to perform in dealing with the ex
isting rules of International Law, and for him the evidences 
of the positive rules of law whose basis is the consent of 
states will be precedents showing their application (cus
tom) and agreements which states have entered into be
tween themselves (treaties). In dealing with specific rules 
relating to international intercourse he is bound to take 
cognizance of the general jurisprudential ideas underlying 
the system. Juristic speculation lies behind the great mass 
of the rules of International Law, and many of these have 
passed into realities on which the present rules have been 
based” (p. 98) J When one recalls that Grotius’ great book 
made its appearance in 1625, in the midst of that devastat
ing political and religious dissension known as the “ Thirty 
Years War” , but made so great an appeal to the mind and 
conscience of mankind that it was made at the University 
of Heidelberg only 16 years later the subject of systematic 
study side by side with the texts of Justinian (p. 92), it 
does not require the optimism of a Candide to see in the 
Permanent Court of International Justice and the other 
machinery set up by the League of Nations, as well as in 
the spirit evinced by the Locarno Treaties and the Pact 
of Paris, the foreshadowing of a better, if not the best of 
all possible worlds, in which more and more matters of in
ternational concern will be put definitely beyond the arbi
trament of force by being drawn within the domain of in
ternational law.

One of the most interesting essays is that in which is dis
cussed the question whether the Pope has an international 
legal personality. There is no question, of course, that 
down to 1870, when the Papacy was deprived by the New 
Kingdom of Italy of its temporal dominion over the States 
of the Church and its position in the Italian State regulated 
by the Law of Guarantees of May 13, 1871, an Italian Mu
nicipal Statute, the Pope was not only sovereign pontiff 1

1 Citing Roscoe Pound, Philosophical T heory &  I nternational 
Law , B ibliotheea  Vissenana , v. 1, p. 88.
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of the Roman Catholic Church but a temporal sovereign 
as well, whose nuncios ranked with Ambassadors and, in 
Catholic countries at least, were accorded the position of 
doyen of the Diplomatic Corps. The author inclines to the 
view that after 1870, the Pope, notwithstanding his unique 
spiritual position as head of the Church, did not have the 
attributes of temporal sovereignty, stressing in support 
of this view the attitude of the French Government in the 
Montagnini incident (pp. 63-65). The whole question has 
now been put at rest by the conclusion of the recent Vatican 
Treaties (Feb. 11, 1929) between the Papacy and the Italian 
Government, by which the Pope acquires complete tem
poral sovereignty in so far as he cares to exercise it, over 
the “ Vatican City” .2 It is interesting to note here that a 
somewhat similar proposal by the Italian Government, to 
grant the Papacy sovereignty over that part of Rome known 
as the Leonine City, then comprising 15,000 persons, was 
made in 1868 and 1870, and the complete annexation of 
Rome to the Italian State was not effected until after these 
overtures were rejected (p. 55).

Chapter IX is largely a commentary on the Sixth Hague 
Convention, 1907, relating to enemy ships in port at the 
outbreak of war. The rule of international law prevailing 
down to the middle of the 19th Century was that enemy 
ships in port at the outbreak of war, enemy ships entering 
port after the outbreak of war and enemy ships met at 
sea in ignorance of the outbreak of war were all liable to 
capture and condemnation. The new practice of granting 
days of grace was inaugurated by Turkey in 1853 and was 
later embodied in the Hague Commission. To this Com
mission the U. S. did not become a signatory, it may be 
noted, and when war was declared on Germany in 1917 
and on Austria later in the same year no grace was allowed 
to ships of these States in American ports. The some
what unusual method was adopted of appropriating them 8

8 S e e  James Brown Scott, T he Treaty Between Italy and the 
Vatican in Proc., Am. Soc. Int. Law, 1929, p. 13.
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by legislative enactment instead of by prize proclamations, 
no American Courts of prize having been commissioned in 
the late war. In England, the former “ Chile Order” of 
detention was applied first, without any reference to the 
Convention, in respect of a ship entering Cardiff on Au
gust 4, 1914. Detailed consideration is given by Professor 
Higgins to the judgment of the Privy Council, through Lord 
Sumner, in The Blonde 3 (p. 170 et seq.) in which the Con
vention was held binding on Great Britain. On November 
15, 1924, the British Government denounced the Conven
tion, so that the old rule of condemnation without grace 
would seem to be the general rule of international law at 
the present time. As interpreted by other States signatory 
to the Convention, it appears to have signally failed of the 
purpose for which it was intended.

The next chapter deals with the disposition of German 
submarine cables under the Versailles Treaty and discusses 
the question whether, when privately owned, they are as
similable to property liable to capture at sea. While it is 
admitted that there are no clearly ascertainable rules of 
international law on the subject (p. 193), the Institute de 
Droit International clearly favors the right of neutrals to 
maintain inviolable cables connecting with other neutral 
countries (p. 193 et seq.) and in this view Professor Hig
gins appears to concur.

The general rule is that public ships of war of an enemy, 
upon capture, pass immediately to the capturing State with
out adjudication in Prize. This is certainly the American 
rule.4 But under English law such vessels must be con
demned in a Prize Court in the same manner as privately 
owned merchantmen, a unique practice which apparently 
owes its origin to grants of prize by the Crown, since the 
interest of the captors only becomes effective after condem
nation has been decreed. If no grant of prize has been 1

1 3 British & Col. Prize Cases, 875. 
‘  Oakes v. U. S., 30 Ct. Cl. 378.
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made such condemnation would be unnecessary, as the cap
tured ships would pass to the King, jure Coronae. The 
matter was once, however, of vital concern to the British 
Navy, witness Nelson’s dispatch to the Admiralty after the 
Battle of the Nile, when he had found it necessary to burn 
three captured ships (quoted at p. 211) :

“ Rest assured that they will be paid for, and have 
held out that assurance to the squadron, for if an 
Admiral after a victory is to look after the captured 
ships and not to the distressing of the enemy, very 
dearly indeed must the nation pay for the prizes. I 
trust that £60,000 will be deemed a moderate sum for 
them. . . . An Admiral may be amply rewarded by his 
own feelings, and by the approbation of his superiors, 
but what reward have the inferior officers and men 
but the value of the prize?” 5

Readers of Jane Austen will remember, in this connec
tion, that the hero in the early part of her novel, “ Persua
sion” , an impecunious young naval lieutenant, returns in 
the last pages with a substantial fortune amassed through 
sharing in the capture of enemy prize during the Napoleonic 
Wars.

In the chapter on Retaliation in Naval Warfare, which 
is based on a lecture delivered in 1927 before the U. S. 
Naval War College, an American will be most likely to find 
cause for controversy. The United States, as a neutral, 
has been one of the principal sufferers under this doctrine 
no less so under the Berlin (1806) and Milan Decrees 
(1807) of Napoleon and the British Orders in Council is
sued in retaliation thereof than under the practices put in 
force by both Germany and the Allies in the War of 1914. 
No doubt Lord Stowell recognized such a belligerent right6 
and upon the basis of this and other such decisions appar
ently, rather than as a legitimate extension of the doctrine 
of blockade (p. 228), the Lords of Appeal upheld the more

5 Southey, Life of Nelson, chap. V.
"The Fox (1807), Edwards 314-321.



BOOK REVIEWS 415

stringent Order in Council of February 16, 1917, in the 
case of The Leonora,7 after having already sustained the 
earlier order in Council of March, 1915, in The Stigstad.8 
Whatever the law is now, as the result of these decisions, it 
may well be doubted, with Professor Hyde, whether the 
practice of maritime states up to 1917 gave a belligerent 
the right to establish hostile presumptions against neutral 
ships not following the course prescribed in the British 
Orders.9 But as Mr. Hyde suggests, the retaliatory plea 
would probably have found favor in an American Prize 
Court under similar circumstances.10 *

Attention should be drawn here to the statement made 
by Professor Higgins that “ The Privy Council decided in 
the case of The Zamora 11 that the Prize Court was not 
bound by executive acts such as Orders in Council which 
violated the Law of Nations” (p. 221). Substantially the 
same view was expressed by the author ten years before, 
when he said of this case, “ It is believed that with the pos
sible exception of the United States, the British Prize Court 
stands alone in respect to its refusal to enforce executive 
orders which it may consider to be contrary to International 
Law.” 12

It is submitted that a careful reading of this case does 
not sustain so broad a conclusion, since the Court held 
that the Order in Council was made pursuant to an Act 
of Parliament, and the Naval Prize Act of 1864 having 
authorized only Orders in Council in accordance with the 
principles of international law, the Order must be measured 
by this standard and failing to meet it, could not herefore 
be upheld.

The last two papers are devoted to defensively armed

7 L. R. (1919), A. C. 987.
8 L. R. (1919) A. C. 286.
8 Hyde, Int. Law , II, § 831, note 2.
10 Loc. Cit.
”  (1916) 2 A. C. 77.
12 Preface to Hall, Int. Law (7th Ed.), p. vii.
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merchant ships. The author carefully distinguishes be
tween (1) merchant ships hired or bought by the State 
for temporary or permanent incorporation into the Navy, 
(2) privateers, and (3) defensively armed but uncommis
sioned merchant ships. His papers are confined to a con
sideration of the law of the last-named class. The right of 
a neutral to employ such “ ships of force” , to employ Lord 
Stowell’s phrase, provided it is solely for defensive pur
poses, is a long established principle in English and Amer
ican practice and upheld by such eminent judges as Lord 
Stowell13 and Chief Justice Marshall.14 As to the fate of 
neutral goods laden on such ships of a belligerent, there 
seems to be no definite decision in Great Britain or the 
United Stated (p. 263). The right of neutral merchantmen 
to arm is also discussed. This practice was followed by 
the United States in that curious state of armed resistance 
short of war which subsisted between this country and 
France in the 1790’s, out of these French depredations upon 
American Commerce arising the famous French Spoliations 
Claims.15 The whole matter is discussed with respect to 
practices prior to 1914 and during the war with Germany.

The volume as a whole constitutes a distinct contribution 
to international law, and while much of the ground tra
versed is highly controversial, Professor Higgins has dis
played throughout his unusual critical acumen and judicial 
fairness of view.

M a g n u m  W e e k s .
Washington, D. C.

INTERNATIONAL PROTECTION OF INDUSTRIAL PROPERTY—
by S. P. Ladas. Harvard University Press, Cambridge. Pp. 972.

The author explains that he was unable to discover any 
book in the English language on the subject of industrial 
property and its international protection and that there was

15 The Catharina Elizabeth, 5 C. Rob. 232.
“  The Nereide, 9 Cranch 388.
1S For an excellent discussion of this situation, see Gray v. U. S., 

21 Ct. Cl. 340 (1886).
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a complete absence in this country of creative juristic ac
tivity in this field, activity being limited to analyzing and 
systematizing the decisions of the courts. He, therefore, 
reviews, arranges and sets forth in the present volume 
matter which may form the basis for constructive work. 
The volume is divided into three sections, one relating to 
protection of foreigners’ industrial property before the 
International Union of 1883, another relating to such pro
tection under the Union and its amendments, and a chapter 
devoted to suggestions for improvements in international 
protection, including a small section setting out the aims 
and ambitions of those who wish to give protection to sci
entific property before it becomes industrial. Matters re
lating to copyrights are excluded, attention being limited to 
“ patents of invention, working models, and industrial de
signs and models * * * trade marks, trade names, state
ments of place of origin, and other distinctive signs con
nected with the commercial or industrial organization of a 
manufacturer or a merchant’ .’

Some historical matter is included and there is a review 
of the state of law in most of the countries of the world. 
An endeavor is made to indicate the origin of the interna
tional conventions and their defects and aims down to and 
including the meeting at The Hague in 1925. The author 
takes up separately and states in considerable length the 
various phases of the treaty and its different effect in in
dividual countries of the Union. Many foreign books are 
cited and there are frequent citations to decisions of the 
various Patent Offices and courts. The book is particularly 
weak, however, in United States citations and that may be 
proper since it evidently is written chiefly for those who 
are familiar with the state of law in the United States. 
The confidence in the author’s accuracy is somewhat dis
turbed, however, in noting some inaccuracies in references 
to the United States law. He leaves the impression that 
the law of caveats is still existing in the United States. He 
omits reference to the reissue procedure for correcting pat
ents in the United States and some of his statements with
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respect to our trade mark laws, with respect to marking 
“ patented” , and with respect to the laws of foreign coun
tries are difficult to reconcile with the laws themselves, but 
it is not intended as a reference book on the laws of the 
various countries.

Any book which endeavors to cover as broad a field as 
the present book, of course, must have in it some inaccurate 
statements and must be more or less out of date the day it 
is printed. This is inevitable because all of the legislatures 
of the world cannot be stopped and held passive while a 
book is being published. The preface is dated October, 
1929, but none of the United States laws are cited to the 
United States Code nor is there a reference to the recent 
law which has changed procedure in Mexico.

We hesitate to agree with the author that La Republique 
Francaise v. Schultz, 57 Fed. 27, “ is the only case ever 
decided where the Convention of Union was really ma
terial” . It is unfortunate that so much emphasis and ap
proval is given to the holding of the District Court in 
General Electric v. Robertson, 25 F. (2nd) 146, since the 
case is generally accepted as bad law and was flatly reversed 
by the Circuit Court of Appeals for the 4th Circuit as re
ported in 1 U. S. Pat., Q. 145.

It seems unnecessarily unfortunate that since this is 
the only book in the English language covering its field 
it should contain no statement of the International Con
vention in the English language. The appendix quotes it 
in French and throughout the text it is quoted in French, 
although in one instance it is set against a section of the 
Paris Aviation Convention which is quoted in English.

Something of the author’s style may be gathered from 
the following quotations: “ In the United States and Great 
Britain, as will be seen, the domestic legislation has, at 
various times and for long periods, been kept in opposition 
to the Convention.” “ The Convention, like any international 
treaty, does not by itself make municipal law, the making 
of the latter being always an act of the state, distinct from
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its participation in the development of the international 
legal order.”  “ With the extension of the Union so as to 
include almost all important industrial and commercial 
countries, the obligation to work the patent in every coun
try in which one is taken out, maintained through all the 
revisions of the Convention, became now almost impos
sible.” “ The dream of uniformity of legislation on indus
trial property has not yet been realized. * * * The agree
ment embodied in the Convention on some important topics, 
and the regulation of a number of questions, mark great 
progress in comparison to the chaos previously prevail
ing.”

On the whole the book indicates a good deal of labor on 
the part of the author and contains much matter which will 
bring to the American public interesting and new aspects of 
international protection for industrial property. The vol
ume is of especial timeliness since the United States has 
negotiated, and the Senate is now considering the propriety 
of adhering to, the revision of the International Convention 
for the Protection of Industrial Property at Hague in 1925 
and the Pan-American Trade Mark treaty revised at Wash
ington in 1929 as well as the International Copyright Union 
revised at Rome in 1928. Those persons who are particu
larly interested in these conventions will find the reading 
of this book substantially essential and every lawyer will 
learn much from it.

K arl  F e n n in g .
Georgetown University School of Law.

PATENT ACCOUNTINGS—by B. L. Klooster. Prentice-Hall, Inc., 
New York. Pp. 795.

This book has a foreword by the head of the Accounting 
Department of Northwestern University, indicating that 
it contains all available information which an accountant 
needs before proceeding with his “ field work” . The author 
is a lawyer as well as an accountant. While disclaiming any 
intention of writing a law book for lawyers he had indeed
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prepared a volume which will be of real value to every law
yer going into an accounting in a patent case.

Liability for infringement is determined either by com
puting profits or damages or by ascertaining a reasonable 
royalty. These three methods are separately considered al
though most emphasis is placed upon computation of profits 
which is the basic procedure in the prevalent equity patent 
litigation.

The volume is divided into sections on procedural and 
general matters; profits and deductions; apportionment of 
profits; advantage or saving; damages; reasonable royalty; 
and an appendix contains statutes, court decisions and 
masters’ reports in full, together with typical hypothetical 
patent accounting figures worked out in a form said to be 
suitable for a university advanced cost accounting course.

The volume is provided with an adequate index. There 
is no table of cases, which is particularly unfortunate since 
there is hardly a page in the text which has not a footnote 
citing one or a dozen cases.

The text is very satisfactory in that it is made up not 
only of the statements of the author but frequently copious 
pertinent extracts from the reported decisions of the courts. 
The accounting is described step by step from the time 
the case is assigned to the master to the settling of the final 
decree after the master’s report. Probably nowhere else 
can the lawyer find as conveniently collected and set out all 
of the minutiae of items which may enter into an account
ing. In most instances there is a separate section with re
spect to each element. For instance, depreciation and do
nations are treated separately and there is a chapter de
voted to drayage, freight and artage. The author makes 
remarkably few mistakes and he is to be highly commended 
for producing a useful, desired and very much needed book.

Like all specialists, he believes that accountants will do 
things better than any other class of people and he recom
mends that, instead of appointing a master and having inter 
partes proceedings before him, the court merely appoint



BOOK REVIEWS 421

an accountant to go into the books of the parties and report 
directly to the court. This is a novel suggestion. It might 
save time and expense but its practicability in arriving at a 
proper conclusion is questionable.

From the lawyer’s standpoint it is unfortunate that the 
case citations are not more elaborate than they are. For 
instance with respect to one case the author says “Approved 
by C. C. A. and U. S. Supreme Court” without giving cita
tions and because of the absence of a table of cases the 
citations are inaccessible. Citation is sometimes made to 
the Revised Statutes and sometimes to the United States 
Code without co-relating the two.

The author’s lucidity in expression is indicated by the 
following quotations: “ Under the accounting order and the 
decree the master does not have authority to include an 
accounting by a new party to the cause.” “ The interlocu
tory decree determines who are liable to account, and the 
master cannot extend this liability to others not mentioned 
in the decree.” “A surety company agreeing to hold an 
infringer harmless against damages for infringement of 
a patent, aids and abets the infringer and assists in induc
ing the infringement, and is liable as a joint infringer.” 
“A  manufacturer and seller are jointly liable only where 
an agency exists between them.” “ Exceptions to the mas
ter’s final report are not allowed if they were not also 
taken to the master’s draft report.”  “ Five years for a 
struggle in determining what the infringer must pay is not 
too long to estimate for the accounting proceedings.” “ It 
is requiring enough of a patent lawyer that he be an en
gineer as well as a lawyer, without adding to his qualifica
tions those of accountancy.”

K arl  F e n n in g .
Georgetown University School of Law.

HOW TO CONDUCT A CRIMINAL CASE — by William Harmon 
Black. Prentice-Hall, Inc., New York, 1929, pp. 394.

This book is nothing more than an elaborate adjustment 
and arrangement of the New York Code of Criminal Pro
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cedure in such a manner and form that it can be readily 
understood and grasped by the lay mind. The author de
velops step by step the procedure in any criminal case from 
the time the complaint is made to and including the filing 
of the remittitur on final appeal.

Each topic is amplified seriatirji by forms to illustrate the 
action which may or must be taken and augmented by ref
erences to cases and the relevant section or sections of the 
code. The treatise does not descant the law of evidence but, 
as said before, is purely a commentary on the Code of 
Criminal Procedure.

The text is marked by its simplicity and the lack of bom
bastic phraseology. On the other hand, it is not stiff but 
quite elegant and polished.

The work is exhaustively indexed, including contents, 
forms, cases referred to, bibliography and an alphabetical 
index to subjects. There is further a tabulation showing 
on what page every section of the New York Criminal Law 
is found. In addition, there is a glossary of every term not 
defined in the book, and a chart which outlines the various 
forms of procedure in criminal and ancillary matters. Some 
added features are special chapters on demurrer, dismissal 
of indictments, extradition and instructions as to how to 
draw indictments.

This illuminating dissertation should be of inestimable 
value to those interested in or practicing criminal law in 
New York State.

A l l e n  J. K rouse .
U. S. District Attorney’s Office, Washington, D. C.

GORDON’S ANNOTATED REAL ESTATE FORMS. Standard Law 
Book Company, Inc., New York, 1929. Pp. 1104.

Mr. Saul Gordon, of the New York Bar, has provided for 
the convenience of lawyers, a comprehensive collection of 
forms of agreements and conveyances affecting real prop
erty. It is not to be expected that a volume of this charac
ter would contain very much that was novel. On the con
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trary, the chief value of forms is that they have been tried 
and tested, and under the exacting requirements of prac
tical use have demonstrated their suitability and value. 
There are, however, some novel features in this book, and 
forms have been included not only with respect to sale, 
exchange and mortgaging of land, but also concerning mat
ters connected with its use and improvement. For instance, 
there are forms for building and construction agreements, 
agency agreements, powers of attorney and agreements 
authorizing the use of property for advertising purposes. 
The text is supplemented by extensive citations of cases 
in which the forms, as given, have been the subject of liti
gation. By referring to the cited cases, the decisions of ap
pellate courts sustaining the legality and interpreting the 
text of the form can be located and persons who propose 
to make use of these forms can obtain in advance the ad
vantage of a legal opinion upon the covenant, agreement or 
deed that he proposes to use, and there is no necessity of 
leaving anything to chance. The importance of having such 
a judicial determination, and the knowledge that the doc
ument has been subjected to the careful scrutiny of able 
counsel in the actual trial of a contested case, and has with
stood all assaults upon it, adds much to the satisfaction of 
the one who uses it. The forms are well drawn and care 
has been taken to simplify the wording, and omit all that 
is obsolete and redundant. The value of such a volume hs 
this in obviating the risk of litigation and in influencing the 
transaction of business having to do with real estate into 
safe channels cannot well be overestimated.

J oseph  D. S u l l iv a n .

Georgetown University Law School.
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